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Babbt  v.  Missocbi,  E.  &  T.  Bt.  Go.  and  another. 
(Gireuit  Otmrt,  S.  D.  NMo  York.    March  SS,  1886. 

L  CiBcnrrOoDST— JnxiBDiCTiOR— CrrizEHSHiF— Tbubtbb  of  iHi/uas  MoBTOAas 
NoMiKAi  Defendant. 

A.,  the  owner  of  certain  conpons  and  8crip  certificsteB  of  unpaid  interest 
owing  by  a  forei^  railroad  corporation  upon  bonds  secured  by  an  income 
mortg^e,  in  behalf  of  himself  and  other  owners  of  coupons  and  certificates, 
filed  a  bill  in  the  circuit  court  against  the  railroad  companv,  and  the  Union 
Trust  Company,  a  citizen  of  the  same  state  as  liimself,  which  was  the  trustee 
named  in  tne  income  mortgage,  to  compel  an  accounting,  and  for  an  injunc- 
tion against  the  appropriation  of  the  earnings  of  the  reuflroad  company  con- 
trary to  the  rights  of  the  income  bondholders,  and  for  a  decree  for  the  pay- 
ment of  the  income  applicable  to  the  interest,  averring  that  the  trust  company 
was  made  defendant  because  it  asserted  that  no  duty  was  imposed  on  it  in  re- 
spect to  the  matters  involved  in  the  suit,  and  had  refused  to  bring  suit  when 
requested  so  to  do.    Held,  that  the  circuit  court  had  jurisdiction. 

2.  Bailboad  CoicFAirr— MoRTSAeK  Bonsb — "Net  Eahnznos"  Dbfinkd. 

As  a  general  proposition,  the  "net  earnings"  of  a  railroad  company  are  the 
excess  of  the  gross  earnings  over  the  expenditures  defrayed  in  producing 
therein,  aside  from,  and  exclusive  of,  the  expenditure  of  capital  laid  oat  in 
constructing  and  equipping  the  works  themselves. 

8.  Sams— MoBTOAOB  of  Missoniu,  Kansas  &  Tbxas  Railway  Compant. 

The  expenses  defrayed  or  incurred  in  producing  the  earnings  for  a  given 
interest  period  are  the  only  charges  which  can  enter  into  the  income  account 
for  that  period,  except  the  payment  of  interest  on  prior  incumbrances,  as 
stipulatea  by  the  terms  of  the  mortgage;  and  the  company  cannot  charge 
against  income,  for  any  period  during  the  life  of  the  mortgage,  a  payment  or 
s liability  incarred  on  account  of  old  indebtedness  existing  before  the  mort- 
gage was  created,  or  arising  from  a  loss  incurred  by  the  sale  of  bonds  issued 
to  pay  oS  old  indebtedness. 

4.  Sake — AocouirriHe — Imter^t. 

^  Where  a  mortgage  is  executed  by  a  railway  company  to  a  trustee,  condi- 
tioned for  the  payment  of  interest  upon  the  bonds  secured  by  the  mortgage 
at  semi-annual  periods  ont  of  the  surplus  earnings  of  the  company,  the  mort- 
gagor owes  a  duty  to  the  bondholder  to  keep  such  an  account  of  its  earnings 
and  expenses  as  will  show  the  net  results  of  each  interest  period,  and  the  trus- 
tee owes  an  active  duty  to  the  bondholders  in  the  supervision  of  the  account. 
V.27F.110.1 — 1 
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6.  Same — Application  of  Interest  on  Coupons. 

Wbere  the  bonds  are  coupon  bonds,  and  such  an  account  hag  not  been  kept 
for  a  series  of  years,  upon  an  accounting  the  holders  of  coupons  are  entitled 
to  haye  the  interest  earned  durinx  each  mterest  period  applied  upon  the  cou- 
pons representing  that  period. 
6.  Same — Accounting. 

Mortgage  and  bonds  construed,  aud  manner  of  accountins  directed. 

In  Equity. 

Anderson  d  Man,  for  complainant. 

Dillon  d  Swayne,  for  defendant. 

Wallace,  3.  The  complainant  is  the  o'vmer  of  eoapons  and  scrip 
certificates  representing  $43,462  of  unpaid  interest  owing  by  the  de- 
fendant the  Missouri,  Kansas  &  Texas  Bailway  Company  upon  bonds 
secured  by  an  income  mortgage  created  by  it  April  1, 1876.  He  has 
filed  this  bill  on  behalf  of  himself,  and  all  other  owners  of  coupons 
and  certificates  who  may  desire  to  joiti,  to  compel  an  accounting  by 
the  railway  company  of  its  earnings  and  operating  expenses  since  the 
making  of  the  mortgage.  The  bill  prays  for  an  injunction  against 
the  appropriation  of  the  earnings  contrary  to  the  rights  of  the  income 
bondholders,  and  for  a  decree  for  the  payment  of  the  income  appli- 
cable to  the  interest.  The  defendant  the  Union  Trust  Company  of 
New  York  is  the  trastee  named  in  the  income  mortgage,  and  the  bill 
avers  that  this  corporation  is  made  a  defendant  because  it  asserts 
that  no  duty  is  imposed  on  it  in  respect  to  the  matters  involved  in  the 
suit,  and  has  refused  to  bring  suit  after  request  on  behalf  of  the  com- 
plainant and  others  similarly  situated.  No  relief  is  sought  against 
the  trastee,  and  it  has  not  answered  or  appeared  in  the  suit. 

The  question  is  presented  preliminarily  to  a  consideration  of  the 
case  upon  its  merits  whether  this  court  has  jurisdiction,  the  com- 
plainant and  the  defendant  the  Union  Trust  Company  (a  New  Tork 
corporation)  both  being  citizens  of  this  state.  The  Union  Trust  Com- 
pany is  a  necessary  party  to  the  suit,  and  this  has  been  so  determined 
by  this  court  when  the  case  was  before  it  on  a  former  occasion  upon 
a  demurrer  to  the  bill  of  complaint  and  the  Union  Trust  Company. 
No  relief  is  sought  against  this  defendant  by  the  complainant.  Its  in- 
terests and  those  of  the  complainant  are  not  adverse,  but  are  identi- 
cal. In  Pacific  B.  R.  v.  Ketchum,  101  U.  S.  289,  298,  the  court  held 
that  the  trustees  of  a  mortgage  which  was  being  foreclosed  at  the  suit 
of  bondholders  might  properly  be  arranged  on  the  same  side  of  the 
controversy  about  the  foreclosure  with  the  complainants,  although 
they  were  nominal  defendants,  because  there  was  no  antagonism  be- 
tween them  and  the  complainants,  and  no  relief  was  asked  against 
them.  To  the  same  effect  is  the  case  of  Arapahoe  Co.  v.  Kaneat 
Pae.  Ry.  Co.,  4  Dill.  277.  These  authorities  are  decisive  of  the  juris- 
dictional question. 

Upon  the  merits,  the  questions  in  the  case  are  (1)  whether  the 
tnortgagor  has  failed  to  apply  net  or  surplus  earnings  to  the  payment 
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of  interest  npon  the  bonds;  (2)  whether  the  holders  of  scrip  certifi> 
eates  stand  in  the  place  of  holders  of  coupons,  and  are  entitled  to  pay- 
ment from  the  sarplns  earnings;  (8)  whether  the  earnings  are  Appli- 
cable pro  rata  npon  all  the  coupons  nnpaid,  or  only  to  such  as  fall 
dae  daring  the  period  in  which  earnings  were  realized  that  shoald 
have  been  applied  to  the  payment  of  interest. 

The  income  mortgage  was  cr^ated  to  aecare  a  series  of  bonds  for 
the  sum  of  $1,000  each,  amoanting  in  the  aggregate  to  $10,000,000. 
Each  bond  recites  that  the  railway  company  "is  indebted  to  the  Union 
Trust  Company  of  New  York,  or  bearer,  in  the  sum  of  one  thousand 
dollars,  which  the  said  railway  company  promises  to  pay  to  bearer 
on  the  first  day  of  April,  1911,  in  the  city  of  New  York;  and  from 
the  net  or  sarplns  earnings  of  said  railway  company  to  pay,  accord- 
ing to  the  termft  of  the  trust  deed  or  mortgage  hereinafter  mentioned, 
interest  thereon  semi-annually,  at  the  rate  of  6  per  cent,  per  annum, 
at  its  office  in  the  city  of  New  York,  on  the  first  days  of  April  and 
Oetober  in  each  year,  upon  the  presentation  and  surrender  of  the 
eonpons  hereto  attached  as  they  severally  become  due ;  and  in  case 
of  default  in  the  payment  of  any  of  the  interest  coupons  attached  to 
this  bond  in  the  manner  provided  in  the  said  trust  deed  or  mortgage, 
then,  and  in  that  case,  the  principal  sum  of  this  bond  shall  beuome 
doe  in  the  manner  and  with  the  effect  provided  in  the  said  trust  deed 
or  mortgage."  The  bond  then  recites  that  "the  whole  series  of  bonds 
are  secured  by  a  trust  deed  or  mortgage  conveying  in  trust  the  cor- 
porate property,  real  and  personal,  land  grants,  and  the  franchises 
and  privileges  belonging  to,  or  hereinafter  to  be  acquired  by,  the  rail- 
way company;"  and  continues  as  follows:  "The  entire  income  of 
said  property,  after  the  payment  of  the  expenses  of  operating  and 
keeping  the  said  railway  and  property  in  repair,  and  of  the  interest 
on  the  incumbrances  prior  hereto,  which  are  more  fully  set  forth  in 
said  trust  deed  or  mortgage,  is  pledged  to  the  payment  of  these  bonds, 
and  the  interest  therepn,  in  the  manner  set  forth  in  said  trust  deed 
or  mortgage." 

The  mortgage,  the  terms  of  which  are  thns  by  reference  incorpo- 
rated into  the  bonds,  enumerates  in  article  second  the  prior  incum- 
brances upon  which  interest  is  to  be  paid  before  income  applicable  to 
the  payment  of  interest  on  the  bonds  is  to  arise.  They  amount  in 
the  aggregate  to  $19,082,000. 

The  third  article  of  the  mortgage  recites  the  promise  to  pay  as  re- 
cited in  the  bonds,  with  the  following  additional  clause : 

"And  in  case  at  any  time  the  said  net  or  surplus  earnings  so  remaining  as 
aforesaid  shall  not  be  sufflcient  to  pay  the  interest  on  said  bonds  as  the  same 
becomes  due  and  payable,  the  said  party  of  the  first  part  [the  railway  com- 
pany] shall  issue  to  the  holder  of  the  coupons  or  interest  warrants  of  said 
bonds  a  scrip  certificate,  payable  only  from  the  net  or  surplus  earnings  of 
said  party  of  the  first  part,  and  whicli,  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum,  shall  be  redeemed  and  paid  by  said  party  of  the  first 
part  before  it  shall  declare  or  pay  any  dividend  upon  its  capital  stock." 
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The  shth  article  of  the  mortgage  recites  the  promise  to  pay  inter' 
est  in  somewhat  different  terms  from  the  language  oi  the  bond  and 
of  the  third  article  of  the  mortgage,  and  reads  as  follows : 

"  The  said  party  of  the  first  part  hereby  further  agrees  that  it  will  pay,  or 
cause  to  be  paid,  the  said  bonds  issued  and  secured  by  this  mortgage,  and 
timt  it  will  pay  the  interest  thereon  semi-aniiuiUly,  in  lawful  money,  tromits 
net  or  surplus  earnings:  *  f  *  provided,  said  net  or  surplus  earnings 
shall  be  sutTicient  therefor;  and  that  in  case  its  said  earnings  in  any  six 
months  shall  be  insulflcient  therefor,  then  for  any  such  deticit  said  party  of 
tlie  first  part  agrees  to  issue  a  scrip  certificate,  redeemable,  with  six  percent, 
interest,  before  any  dividend  shaU  be  declared  upon  the  stock  of  said  com* 
pany. " 

The  seventh  article  of  the  mortgage  authorizes  the  trnstee,  in  case 
of  the  neglect  of  the  mortgagor  to  pay  any  interest  due  upon  the 
bonds,  and  after  sach  neglect  shall  continue  for  ond  year  aiter  the 
interest  has  been  demanded,  to  enter  upon  the  property,  and  hold, 
use,  and  operate  the  same  until  a  sale  thereof  pursuant  to  the  power 
of  sale  contained  iu  the  mortgage,  and  to  apply  the  moneys  accruing, 
after  deducting  the  expenses  of  operating  and  managing  the  prop- 
erty, to  the  payment  of  the  bonds  pro  rata. 

The  eighth  article  of  the  mortgage  contains  the  usual  power  of 
sale  of  the  property  and  franchises,  iu  case  of  a  neglect  on  the  part 
of  the  mortgagor  to  pay  the  interest  upon  the  bonds,  and  provides 
that  in  case  of  sale  the  proceeds  shall  be  applied  to  the  payment  of 
the  principal  and  interest  of  the  bonds  unpaid  pro  rata. 

It  appears  by  the  proofs  in  respect  to  the  surplus  earnings  of  the 
company  that  during  the  period  beginning  April  1, 1876,  and  ending 
January  1,  1885,  there  was  charged  by  the  company  against  earn- 
ings in  its  net  income  account,  among  others,  certain  disputable 
items,  amounting  in  the  aggregate  to  $3,784,836.  If  these  items 
are  not  properly  chargeable  against  the  income,  the  result  would  be 
that  surplus  earnings  arose  during  that  period  of  time  to  the  amount 
of  $2,073,662,  being  net  profits  from  the  business  of  the  company 
applicable  to  the  payment  of  the  interest  upon  the  bonds  beyond  the 
payment  of  interest  on  prior  incumbrances  and  the  expenses  of 
maintaining  and  operating  the  property.  Of  these  items,  one  of 
$255,275  is  for  unpaid  indebtedness  which  had  accrued  against  the 
company  before  the  income  mortgage  was  created ;  another  of  $1,593,- 
6(55  is  for  the  difference  between  the  face  of  the  income  bonds  and 
the  sum  realized  upon  them  (80  cents  on  the  dollar)  by  the  com- 
pany; another  of  $1,398,935  is  for  interest  on  prior  incumbrances 
which  the  company  has  not  paid,  and  which  the  complainant  alleges 
the  company  is  under  no  obligation  to  pay ;  and  the  other  items  are 
likewise  for  interest  for  which  the  complainant  aflegeb  «ite  company 
was  not  liable. 

Bespecting  the  disputed  items  for  interest,  it  appears  by  an  agree- 
ment forming  part  of  the  income  mortgage  that  this  mortgage  was 
created  in  order  to  fund  unpaid  interest  upon  existing  mortgages  of 
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the  company,  and  to  pay  off  certain  other  mortgage  bonds  and  the 
creditors  at  large  of  the  company.     The  holders  of  the  first  mort- 
gage bonds,  the  holders  of  junior  mortgage  bonds,  and  the  creditors 
at  la^e,  together  with  the  railway  company,  were  parties  to  the  agree* 
ment.     By  the  terms  of  the  agreement  the  holders  of  the  first  mort- 
gage bonds  were  to  accept  the  income  bonds  which  were  to  be  created 
at  80  cents  of  their  face  valae,  in  payment  of  their  nnpaid  interest; 
and  agreed  to  reduce  their  interest  for  the  ensuing  six  years  to  4  per 
cent,  per  annum  for  the  first  three  years,  and  to  6  per  cent,  for  the 
last  three  years,  and  to  accept  the  income  bonds  in  payment  of  the 
difference  between  the  original  and  reduced  rate  of  interest.     The 
agreement  also  provided  that  if  at  any  time  the  surplus  earnings  of 
the  railway  company  should  be  more  than  saffioient  to  pay  the  in- 
terest on  the  first  mortgage  bonds  at  the  redaced  rate  for  the  six 
years,  and  in  addition  thereto  the  interest  upon  the  income  bonds,  the 
excess  of  the  net  earnings  should  be  applied  to  increase  the  payment 
of  interest  on  the  first  mortgage  bonds  up  to  the  full  amount  origi- 
nally payable  thereon. 

Unquestionably  the  bondholders  are  entitled  to  an  account  of  the 
earnings,  and  the  sums  charged  against  the  earnings,  for  each  six 
months  from  the  date  of  the  mortgage,  if  the  proofs  justify  the  con- 
clusion that  surplus  income  has  been  earned  after  deducting  all  pay- 
ments or  liabilities  which  were  legitimately  charged  against  the  income 
daring  the  period  of  the  earnings.     The  inqniry  is  whether  there  is 
any  remainder  of  earnings  after  the  payment  of  Operating  expenses, 
repairs,  prior  interest,  taxes,  etc.     It  is  not  essential  that  the  com- 
pany shall  have  actually  paid  the  disbursements  which  arise  from 
these  sources  during  the  period  of  the  earnings;  it  suffices  if  the  com- 
pany has  become  liable  to  pay  them,  although  the  time  of  payment 
may  have  been  deferred.     The  expenses  and  liabilities  incurred  for 
the  maintenance  and  operation  of  the  rosul,  and  for  interest  on  prior 
liens  during  each  interest  period,  are  to  be.  charged  against  the  in- 
come for  that  period.     The  term  "net  earnings"  is  defined  in  the 
opinion  of  the  court  in  the  case  of  Union  Pac.  R.  Co.  v.  U.  S.,  99  U. 
8.  420,  as  follows :    "As  a  general  proposition,  net  earnings  are  the 
excess  of  the  gross  earnings  over  tbe  expenditures  defrayed  in  pro- 
ducing them,  aside  from,  and  exclusive  of,  tbe  expenditure  of  capital 
laid  out  in  constructing  and  equipping  the  works  themselves."     The 
expenses  defrayed  or  incurred  in  producing  the  earnings  for  a  given 
interest  period  are  the  only  charges  which  can  enter  into  tbe  income 
account  for  that  period,  except  the  payment  of  interest  on  prior  in- 
cnmbrances,  as  stipulated  by  the  terms  of  the  mortgage.     Applying 
this  rule,  it  is  preposterous  to  assert  that  the  company  could  properly 
charge  against  income  for  any  period  during  the  life  of  the  mortgage 
a  payment  or  a  liability  incurred  on  account  of  old  indebtedness  exist- 
ing before  tbe  mortgage  was  created,  or  arising  from  a  loss  incurred 
by  tbe  sale  of  bonds  issued  to  pay  off  old  indebtedness.     It  might. 
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with  equal  propriety,  seek  to  offset  its  whole  funded  debt  against  its 
income. 

It  is  difScnlt  to  understand  upon  what  theory  the  oompany  assumes 
the  right  to  charge  against  inoome  items  for  interest,  some  of  whiob 
has  not  been  paid,  and  all  of  whioh  has  been  discharged  to  the  com< 
pany  by  the  agreement  of  the  holders  of  the  incambrances.  The  com- 
pany has  assumed  to  charge  Against  the  inoome  account  the  differ* 
ence  between  the  rate  of  interest  which  the  first  mortgage  bondhold- 
ers agreed  to  accept  for  six  years  and  the  original  rate  to  which  they 
would  have  been  entitled  if  the  agreement  had  not  been  made.  The 
terms  of  the  agreement  are  so  plain  that  it  does  not  seem  possible  to 
misconceive  its  effect,  which  was,  as  was  intended,  to  substitute  a  re- 
duced rate  for  the  original  rate  for  six  years,  unless  a  surplus  should 
arise  after  the  payment  of  the  interest  on  the  inoome  bonds.  When 
the  holders  of  the  first  mortgage  bonds  received  the  income  bonds  the 
agreement  was  fully  executed.  In  the  face  of  this  agreement  the  oom- 
pany undertakes  to  charge  against  income,  not  only  the  difference  be- 
tween the  original  and  the  reduced  rate  which  it  has  paid  to  the  bond- 
holders for  the  last  two  of  the  six  years,  but  also  the  difference  for  the 
first  four  years,  which  has  not  been  paid,  but  has  been  funded,  and 
is  now  represented  by  the  income  bonds. 

It  has  been  suggested  for  the  company  in  the  argument  of  its  coun- 
sel that  sanction  is  found  for  the  position  of  the  company  in  an  adjo- 
dioation  in  the  suit  between  the  company  and  the  Union  Trust  Com- 
pany, in  the  circuit  court  of  the  United  States  for  the  district  of  Kan- 
sas ;  but  it  is  not  apparent  from  the  record  in  that  case  that  any  such 
question  as  is  now  presented  was  directly  or  indirectly  in  issue,  or 
was  considered  by  the  court. 

It  is  also  insisted  for  the  railway  oompany  that  it  can  properly 
charge  against  earnings  the  sums  required  to  be  set  apart  annually 
for  a  sinking  fund  under  the  provisions  of  the  first  mortgage ;  that 
the  company  is  in  arrears  nearly  $2,500,000  in  its  appropriation  for 
this  sinking  fund;  and  that,  deducting  this  amount  from  its  gross 
earnings,  there  is  no  net  income  applicable  to  interest  on  the  bonds. 
This  mortgage  has  not  been  put  in  evidence,  but,  assuming  its  pro- 
visions to  be  as  stated  in  the  brief  of  counsel,  the  sufficient  answer 
to  the  contention  is  that  the  obligation  of  the  company  to  the  income 
bondholders  is  in  explicit  terms  to  appropriate  all  its  earnings  to  the 
payment  of  interest  upon  the  income  bonds  except  ^ucb  as  are  to  be 
devoted  to  the  expenses  of  operating  and  keeping  in  repair  its  rail- 
way and  mortgaged  property,  and  to  the  payment  of-  the.  interest  on 
the  prior  incumbrances.  Disallowing  the  items  which  have  thus  been 
improperly  charged  against  the  income  account,  there  is  apparently 
a  considerable  sum  arising  from  net  earnings  which  should  Reapplied 
to  the  payment  of  the  interest  on  the  income  bonds. 

It  remains  to  consider  the  principles  upon  which  the  accounting 
should  proceed,  and  this  involves  an  interpretation  of  the  inoome 
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mortga;^  in  ordw  to  ascertain  what  is  the  obligation  of  the  rail'vay' 
company  to  the  bondholders  respecting  the  payment  of  interest,  and  ~ 
what  are  the  rights  of  holders  of  conpons  and  of  the  scrip  certificates. ' 
The  mortgage  creates  a  pledge  daring  the  35  years  between  its  date 
and  the  time  of  the  maturity  of  the  bonds  of  so  much  of  the  net  earn- 
ings of  the  railway  company — that  is,  the  income  after  paying  the. 
expenses  of  operation  and  maintenance,  and  interest  on  the  prior  in- 
cumbrances— as  may  be  necessary  to  pay  the  interest  upon  the  in- 
come bonds.  This  interest  is  to  be  paid  at  specified  semi-annual 
periods.  The  promise  of  the  bond  is  to  pay  the  principal  at  ma- 
turity, and  to  pay  the  interest  semi-annually,  at  the  rate  of  6  per 
centum,  "from  the  net  or  surplus  earnings;"  but  in  article  6  of  tbe 
mortgage  this  promise  is  further  qualified  so  as  to  expressly  restrict 
the  obligation  of  the  company  to  pay  interest,  "provided  said  net  or 
surplus  earnings  shall  be  sufficient  therefor."  Consequently,  unless 
within  some  one  of  the  six-months  periods  .between  the  date  and  the 
maturity  of  the  bonds  net  income  is  realized,  tbe  company  is  not  in 
default,  and  is  under  no  present  obligation  to  pay  interest.  By  the 
third  article  of  the  mortgage  it  is  provided  that  in  case,  at  any  time, 
the  surplus  earnings  shall  not  be  sufficient  to  pay  the  interest  as  it 
matures,  the  company  shall  issue  to  the  holders  of  interest  coupons 
"a  scrip  certificate,  payable  only  from  the  net  or  surplus  earnings  of 
the  company,"  carrying  interest  at  the  rate  of  6  per  cent.,  which 
shall  be  redeemed  and  paid  by  the  company  before  it  shall  declare 
any  dividend  to  its  stockholders.  This  provision,  as  well  as  the 
language  of  the  bond  itself  reciting  a  pledge  of  the  entire  income  of 
the  property  to  the  payment  of  the  interest  on  tbe  bond,  clearly  indi- 
cates that  although  the  payment  of  all  interest  not  earned  within 
any  of  the  interest  periods  is  to  be  postponed  until  a  future  day,  nev- 
ertheless it  is  to  bis  paid  whenever  there  is  net  income  applicable : 
thereto.  It  is  not  only  to  be  paid  when  there  is  a  fund  applicable  to 
its  payment,  but  it  must  be  paid  before  any  dividend  can  be  declared 
by  the  company  to  the  stockholders.  The  declaration  of  a  dividend 
would  conclude  the  company  from  controverting  the  existence  of  the 
fund.  Under  the  terms  of  the  eighth  article  of  the  mortgage  the  cer- 
tificates, which  represent  interest  payable  but  not  earned,  stand  upon 
the  same  footing  as  tbe  principal  oif  the  bond,  and  are  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  property,  or,  if  the  proceeds  are 
not  sufficient  for  the  payment  in  full,  are  to  be  paid  pro  rata. 

According  to  the  scheme  of  the  mortgage,  as  denoted  by  the  8ev> 
eral  provisions  referred  to,  the  surplus  earnings  of  each  interest  pe- 
riod belong  to  tbe  holders  of  coupons  for  that  period.  If  the  earn- 
ings are  insufficient  to  pay  the  interest  in  full,  tbe  holders  are  entitled 
to  scrip  certificates  for  the  residue ;  if  the  net  earnings  more  than 
suffice  to  pay  the  interest  for  the  six  months,  the  surplus  falls  into  a 
general  fond  for  the  payment  of  holders  of  scrip  certificates  ratably; 
if  there  are  no  net  earnings  until  an  exercise  of  the  power  of  sale  on- 
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d)3r  the  eighth  article,  the  unearned  interest  becomes  priaxsipal,  and 
id  to  be  paid  as  principal  out  of  the  proceeds  of  the  sale.  The  coa- 
pon-holders  have  the  first  lien  apon.tbe  sarplua  earnings  for  the  pe- 
riod represented  by  their  coupons,  but  as  to  earnings  from  any  other 
period  they  have  only  the  rights  of  oertificate-holders ;  and  whether 
they  surrender  their  coupons  or  not,  if  the  earnings  are  insufScient 
to  pay  the  interest  in  full  they  stand  as  certificate-holders  for  their 
interest  unearned.  It  has  been  suggested  that  the  surrender  of  a 
coupon,  and  the  acceptance  of  a  scrip  certificate  in  lieu,  is  a  release 
of  any  claim  by  the  ooupon.holder  upon  the  surplus  earnings  of  the 
interest  period  represented  by  the  coupon.  But,  as  has  been  stated, 
the  obligations  of  the  company  towards  the  coupon-holder,  and  his 
Hen  upon  the  surplus  earnings,  are  the  same  whether  he  surrenders 
bis  coupon  or  does  not.  If  he  does  not  surrender  it,  the  unearned 
interest  which  it  represents  is  solvable  by  a  certificate,  and  his  lien 
upon  the  income  is  restricted  to  such  as  arises  during  the  interest 
period  of  his  coupon.  If  he  does  surrender  it,  there  is  no  new  con- 
sideration  to  support  a  release  of  interest  which  belongs  to  him,  or  of 
his  lien  upon  the  income  for  it.  If  he  accepts  a  certificate  for  his  - 
coupon,  he  does  so  upon  the  representation  of  the  company  that  there 
are  no  net  earnings  applicable  to  the  present  payment  of  his  inter- 
est. If  this  representation  is  a  falsehood,  the  coupon-holder  cannot 
be  prejudiced  by  it.  Every  certificate,  according  to  the  true  construc- 
tion of  the  mortgage,  represents  the  unearned  interest  of  the  period 
of  a  particular  coupon  or  set  of  coupons;  and  the  coupon-holder  and 
the  certificate-holder  stand  in  the  same  category  of  creditors,  and  are 
entitled  to  be  paid  pro  rata  out  of  the  earnings  of  the  interest  period 
represented  by  their  coupons  or  scrip. 

By  reason  of  the  obligation  of  the  company,  as  expressed  in  the 
bond  and  mortgage,  to  devote  the  net  income  semi-annually  to  the 
payment  of  interest,  a  duty  arises  by  implication,  and  rests  upon  the 
company,  to  keep  such  an  account  of  its  earnings  and  its  expenditures 
as  will  show  the  net  income  of  each  semi-annual  interest  period  ap- 
plicable to  the  payment  of  the  interest.  The  company  has  not  at- 
tempted to  fulfill  this  duty,  and  the  trustee  for  the  income  bond- 
holders has  apparently  supinely  relinquished  to  the  officers  of  the 
railway  company  the  supervision  bf  the  accounts  which  the  trustee 
should  have  exercised  itself.  The  railway  company  now  produces  an 
account  of  its  income  and  expenditures,  not  divided  into  income  pe- 
riods, but  covering  a  series  of  years  in  which  there  are  charges  against 
earnings  so  palpably  unwarranted  as  to  suggest  the  inference  that  its 
officers  have  strained  their  ingenuity  to  conceal  a  fund  which  it  was 
their  duty  to  pay  over  to  thebondholders  of  the  bonds.  If  upon  such 
an  accounting  as  the  railway  company  will  be  directed  to  make  it 
should  appear  that  so  large  a  sum  has  been  withheld  as  there  is  now 
reason  to  suppose,  it  may  become  the  duty  of  the  court  to  appoint  a 
receiver  to  protect  the  interests  of  the  bondholders  which  seem  to 
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have  been  bo  inadequately  protected  by  the  trustee.  It  is  not  neces- 
sary, however,  to  decree  at  present  any  further  relief  than  sneh  an 
acconnting  aa  •mil  afford  the  proper  basis  of  a  final  deeree  appropriat- 
ing any  sam  fonnd  due  according  to  the  rights  of  the  holders  of 
eoupons  and  certificates. 

A  decree  is  ordered  directing  an  accounting  by  the  railway  com- 
pany before  a  master  respecting  its  earnings  and  income  for  six 
months  from  the  date  of  the  mortgage,  and  its  expenses  during  the 
same  period  for  operating  and  keeping  in  repair  its  railway  and  prop- 
erty, as  well  ae  of  the  sums  paid,  or  which  it  is  liable  to  pay,  for  the 
interest  upon  the  incumbrances  prior  to  the  income  mortgage  speci- 
fied in  the  instrument,  and  for  taxes  and  assessments.  Upon  such 
accounting  the  railway  company  is  to  be  disallowed  any  sums  paid  or 
charged  on  account  of  debts  which  it  had  contracted  prior  to  the  crea- 
tion of  the  income  mortgage ;  is  to  be  disailowed  any  charge  against 
income  arising  from  the  sale  of  its  income  bonds  at  a  price  less  than 
their  face  amount ;  and  is  to  be  disallowed  any  interest  upon  the  first 
mortgage  bonds  which  it  has  not  actually  paid,  or  become  liable  to 
pay,  and  all  which  has  been  funded  and  is  now  represented  by  the 
income  bonds  accepted  by  holders  of  the  first  mortgage  bonds  in  lieu 
of  interest.  The  master  will  ascertain  how  much  net  or  surplus  earn- 
ings have  been  made  by  the  company  during  each  six-months  period, 
to  the  time  of  the  filing  of  the  bill.  The  master  will  also  ascertain 
the  amount  of  coupons  converted  into  scrip  certificates,  and  the  in- 
terest periods  represented  by  the  certificates,  respectively,  to  the  ettd 
that  it  may  be  finally  decreed  that  the  net  income  of  each  interest 
period  shall  be  paid  ratably  to  the  holders  of  eoupons  or  certificates 
representing  interest  for  the  same  six  months. 


Cellcloid  Manut'o  Go.  v.  Cbandlbb.* 

{Circuit  Court,  J).  Moisaehutetti.    April  2, 1888. 

X.  CoBTB— Docket  Fbb. 

The  taxable  costs,  as  such,  provided  by  sections  828,  824,  Rev.  St.,  do  not 
belong  primarily  to  the  attorney  by  force  of  any  law. 
2.  Same— Sbctionb  828,  834,  Bev.  St. 

Before  the  passage  of  the  act  of  February  26,  1858,  of  which  sections  823 
and  824  are  a  revision,  costs  were  distinctly  taxed  and  allowed  "in  fayor  of 
parties  obtaining  Judgment."  Act  I'TGS,  e.  20,  ^  4.  The  purpose  of  the  act  of 
Febmaiy  26, 1853,  was  to  secure  a  uniform  rule  of  taxation  in  the  federal 
courts,  and  there  was  no  purpose  to  change  the  party  in  whose  favor  the 
allowance  was  made  so  as  to  take  the  costs  from  the  party  to  the  suit  and  give 
them  to  the  attorney. 
8.  Baite — Usage. 

A  usage  was  daimed  by  defendant  that  docket  fees  and  fees  allowed  fo» 
travel  and  attendance  should  be  talien  and  treated  by  the  solicitor  or  atlorn^y 

*Beported  by  Charles  C.  Unthicnm,  Esq.,  of  the  Chicago  tiar. 
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as  his  own.  This  usage  was  not  shown  to  prevail  generally,  bat  appeared 
from  the  evidence  to  be  confined  to  a  few  states.  It  was  not  shown  to  exist 
in  the  commnnity  where  the  complainant  resided,  nor  was  it  shown  that  com- 
plainant had  any  knowledge  of  such  usage  in  the  commanities  where  the 
.  services  were  to  be  rendered.  Held  that,  under  this  state  of  facts,  the  com- 
plainant could  not  be  held  bound  by  any  such  usage. 
4.  Sakb — ^Attorney's  Keasonablb  CoHPENSATioir. 

Thirtv-six  dollars  and  sixty-four  cents  for  each  of  164  cases  of  like  charac- 
ter, held  to  be  reasonable  compensation  for  the  service  of  a  local  solicitor. 

Id  Eqnitj. 

Warren  dk  Brandeea,  for  plaintiff. 

Wm.  O.  Russell,  B.  M.  Morse,  and  A.  D.  Chandler,  for  defendant. 

Webb,  J.  The  Goodyear  Vulcanite  Company  was  the  proprietor 
of  a  patent  for  the  use  of  "vulcanite"  in  setting  artificial  teeth.  The 
Celluloid  Manufacturing  Company  made  and  sold  to  dentists  an  ar- 
ticle called  "celluloid,"  extensively  employed  for  the  same  purpose. 
This  use  of  celluloid  was  by  the  Goodyear  Company  claimed  to  be  an 
infringement  of  its  patent.  To  protect  its  alleged  rights,  it  com- 
menced proceedings  in  equity  against  a  large  number  of  dentists  in 
Maine,  New  Hampshire,  and  Massachusetts,  as  well  as  in  other  states, 
and  threatened  more.  The  Celluloid  Company  issued  a  oiroolar  to 
dentists  everywhere,  saying: 

"We  do  not  undertake  the  defense  of  vulcanite;  but  if  any  dentist  using 
celluloid  is  sued,  or  if  any  motion  is  made  to  punish  a  dentist  or  hold  him 
liable  in  any  way  for  using  celiuloid,  or  if  any  dentist  is  summoned  before  a 
master  for  using  it,  let  him  notify  us  at  once,  sending  us  any  papers  served 
on  liim,  and  not  agree  to  admit  any  evidence  in  bis  case,  or  any.record  in  any 
other  case,  on  any  pretense  whatever,  nor  take  any  steps  in  it  whatever,  un- 
til after  giving  us  such  notice,  and  hearing  from  us  or  our  counsel,  *  *  *: 
and  if  we  can  have  control  of  the  case  from  the  outset,  we  will  assume  the 
defense,  confident  of  defeating,"  etc. 

Thereupon  the  dentists  intrusted  the  defense  of  the  suits  against 
them  to  the  Celluloid  Company.  The  principal  counsel  relied  on  to 
conduct  and  control  the  defense  being  residents  of  states  other  than 
those  in  which  these  suits  were  commenced,  Mr.  Chandler,  the  de- 
fendant in  this  case,  was  retained  as  local  counsel  in  Massachusetts, 
and  directed  to  enter  his  appearance  for  the  defendants  in  the  suits 
there.  Mr.  Chandler  thereafter  acted  as  local  counsel  in  the  Massa- 
chusetts oases,  attending  to  the  various  matters  required  of  him, 
keeping  careful  watch  of  the  various  steps  taken  by  the  complainants, 
and  constantly  advising  the  leading  and  principal  counsel  of  every 
movement.  The  dentists,  who  were  the  defendants  of  record,  were 
frequently  applying  to  him  for  information  and  direction,  and  he  was 
obliged  to  correspond  extensively  with  them.  The  answers  in  the 
several  suits  were  prepared  without  Mr.  Chandler's  assistance,  but  he 
kept  watch  that  they  should  be  seasonably  filed,  and  was  vigilant  to 
protect  all  parties  against  any  advantage  that  might  be  taken  of  neg- 
lect, delay,  or  omission  in  any  respect.  Only  one  of  all  these  cases 
was  argaed,  resulting  in  a  decree  that  the  use  of  celluloid  was  not  an 
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infringement  of  the  valcanite  patent.  In  the  preparation  of  the  evi- 
dence and  the  argaments  Mr.  Chandler  took  no  part. 

After  the  decree  in  the  test  case  the  complainants  were  allowed 
time  to  show,  if  possible,  that  the  defendants  were  still  liable  by  rea- 
son of  having,  without  license,  used  vulcanite.  Though  in  fact  no 
effort  was  made  to  establish  such  liability,  the  mere  intimation  of  the 
purpose  to  do  so  cast  upon  the  solicitor  for  the  dentists  the  duty  of 
examining  each  case  to  determine  whether  the  party  was  exposed  to 
the  charge  of  using  rubber.  In  the  mean  time  the  complainant  sought 
to  evade  decrees  against  it  for  costs  by  having  bills  dismissed  on  its 
own  motion,  and  in  a  number  of  suits  obtained  entries  of  that  kind. 
These  entries  were,  however,  after  hearing,  canceled,  and  costs  in 
those  eases,  as  well  as  in  many  others,  were  allowed  the  defendants. 
The  argument  of  the  question  of  costs  was  participated  in  by  Mr. 
Chandler,  and  the  taxation  was  attended  to  by  him. 

During  this  litigation,  having  entered  his  appearance  for  defend- 
ants in  cases  in  the  districts  of  Maine  and  New  Hampshire,  Mr. 
Chandler  visited  Portland  and  Portsmouth  to  look  after  and  protect 
those  suits.  The  whole  number  of  suits  in  which  this  defendant  ap- 
peared was  164.  Costs  were  recovered  in  124,  exclusive  of  the  test 
case.  These  costs  amounted  to  $4,662.70,  exclusive  of  officers'  and 
witness  fees,  and  were  collected  by  Mr.  Chandler  from  the  Goodyear 
Dental  Vulcanite  Company,  and  the  Celluloid  Company,  claiming  that 
the  same  belonged  to  it,  has  commenced  this  action  for  their  collec- 
tion, having  first  demanded  payment. 

The  account  rendered  by  Mr.  Chandler  charges  the  Celluloid  Com- 
pany for  services  in  164  cases  in  Maine,  New  Hampshire,  and  Mas- 
saehnsetts,  .....  $6,000  00 

For  sundry  disbursements  ...  228  83 


$6,228  82 
And  credits  two  cash  payments,  of  $250  each,     $  500  00 
Cash  collected  from  costs,  •  -  4,662  70 


-$5,162  70 


Claiming  a  balance  due  of  ...  $1,066  12 

This  account  was  rendered  March  22, 1878.  On  the  twelfth  of  No- 
vember preceding  he  had  rendered  a  partial  account,  in  which  be 
charged  sundry  items  of  expense,  amounting  to  -  $  98  74 

And  for  "professional  services  in  Boston,  Portland,  Ports- 
mootb,  and  New  York,  as  charged  to  date,  including 
minor  expenses, "  .....    401  26 


$500  00 

— «rediting  cash  to  the  same  amount,  received  in  two  payments  of 
$250,  and  in  the  letter  accompanying  this  account  said : 
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**!  inclose  a  statement  of  my  account  to  November  1st  The  unsettled  state 
of  the  large  number  of  cases  in  question,  requiring  almost  constant  watch- 
ijigi  attendance  on  motions,  answering  correspondence,  and  items  of  expend- 
iture, prevents  my  sending  any  more  satisfuctory  account  at  present." 

The  decree  in  the  test  case  that  the  use  of  celluloid  did  not  infringe 
the  vulcanite  patent  was  filed  December  17,  1877,  and  on  the  same 
day,  according  to  stipulation,  a  like  decree  was  entered  in  all  the  other 
cases.  The  final  decree  dismissing  the' cases,  with  costs,  was  on  the 
twenty-eighth  of  January,  1878. 

Mr.  Chandler  resists  this  demand  upon  various  gronnds.  The  first 
position  is  that  the  docket  fee  is  expressly  given  to  the  solicitor  by  sec- 
tions 823  and  821  of  the  Revised  Statutes  of  the  United  States,  and 
that  the  costs  for  travel  and  attendance  are  allowances  for  his  own 
travel  and  attendance.  That  costs  for  travel  apd  attendance  may  be 
properly  taxed  to  the  prevailing  party  has  been  too  well  settled  in 
this  circuit  to  be  now  doubted.  To  whom  these  items  belong  is  an- 
other question.  They  are  not  taxed  as  part  of  the  compensation 
allowed  by  law  to  attorneys  or  solicitors,  but  are  rather  to  be  consid- 
ered as  taxed  to  the  party.  Nichols  v.  Brunswick,  3  Cliff.  89.  The 
taxation  is  the  same  when  no  solicitor  is  employed,  but  the  party  ap- 
pears /or  himself.  Bev.  St.  §§  823,  824,  prescribe  the  amount  to  be 
taxed  as  ccHnpensation  for  attorneys,  solicitors,  and  proctors,  at  the 
same  time  guarding  against  the  implication  that  the  fees  so  prescribed 
shall  be  taken  as  the  just  measure  of  compensation  as  between  solic- 
itor and  client.  It  is  urged  that  this  statute  determines  and  fixes 
by  law  the  minimum  of  that  compensation.  But  this  construction 
assumes  the  purpose  of  the  statute  to  be  the  regulation  of  charges 
between  solicitor  and  client,  rather  than  to  secure  uniformity  in  the 
taxation  of  costs,  in  the  United  States  courts.  Prior  to  the  statute  of 
1853,  February  26th,  the  taxation  was  controlled  by  no  rule  of  gen- 
eral app'lication.  This  act  of  February  26,  1853,  substituted,  in  all 
the  federal  courts,  for  the  state  practice,  its  own  provisions.  Before 
its  passage,  the  costs,  though  made  to  conform  to  the  allowance  for 
•the  same  items  in  the  courts  of  the  respective  states,  were  distinctly 
taxed  and  allowed  "in  favor  of  parties  obtaining  judgment."  Act 
,1793,  c.  20,  §  4.  That  to  secure  this  uniform  rule  was  the  object  of 
the  statute  is  plain,  and  there  is  no  reason  to  conclude  there  was  a 
further  purpose  to  change  the  party  in  whose  favor  the  allowance 
was  made,  and  to  take  the  costs  from  the  party  to  the  suit  and  give 
them  to  the  attorney.  "The  bill  of  costs  primarily  belongs  to  the 
successful  party.  It  is  included  in  his  judgment.  It  is  not  the  at- 
torney's, though  he  has  a  lien  upon  it."  Clay  v.  Moulton,  70  Me.  315. 
"In  strictness,  all  the  items  included  in  the  bill  of  cost  belong  to  the 
party."     Cooly  v.  Patterson,  52  Me.  472. 

A  usage  is  claimed  that  docket  fees,  and  fees  allowed  for  travel  and 
attendance,  shall  be  taken  and  treated  by  the  solicitor  or  attorney  as 
his  own.    Suob  usage  is  testified  to  by  so  many  gentlemen  of  the 
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highest  character  and  extensive  practice  that  there  can  be  no  doubt 
tfaat  the  practice,  in  the  districts  where  these  suits  were  carried  on, 
is  very  largely  in  conformity  with  it.  Bat,  on  the  other  band,  wit- 
nesses  of  equal  credit  and  opportunity  to  know  have  testified  that  they 
are  not  aware  of  any  snch  invariable  usage.  That  these  are  fewer  in 
number  than  the  others  does  not  affect  the  result.  Scudder  v.  Brad- 
bury, 106  Mass.  433;  Porter  v.  Hills,  114  Mass.  106.  This  usage, 
too,  if  it  were  fully  proved,  does  not  appear  to  prevail  generally,  but, 
80  far  as  the  evidence  in  this.case  shows,  is  confined  to  a  few  states. 
It  is  not  shown  to  exist  in  the  community  where  the  plaintiff  belongs. 
The  only  evidence  on  that  point  was  in  direct  denial  of  snch  a  usage 
there.  Nor  has  it  been  shown,  or  even  been  attempted  to  be  shown, 
tfaat  the  plaintiff,  its  ofiBcers  or  agents,  who  employed  Mr.  Chandler, 
had  any  knowledge  of  such  a  usage  in  Massachusetts,  New  Hamp- 
shire, or  Maine,  the  states  in  which  the  services  were  to  be  performed. 
Under  this  state  of  facts,  the  plaintiff  cannot  be  held  bound  by  any 
such  usage  as  is  invoked  by  the  defendant.  Adams  v.  Insurance  Co., 
17  Fed.  Rep.  630;  Marye  v.  Strouse,  6  Sawy.  204;  S.  C.  5  Fed.  Rep. 
483;  Cohh\.  Lime  Bock  Ins.  Co.,  58  Me.  326;  Dodge  v.  Favor,  15 
Gray,  82;  Stevens  v.  Reeves,  9  Pick.  201. 

But  though  the  taxable  costs,  as  such,  neither  belong  primarily  to 
the  attorney,  by  force  of  any  law,  and  have  not  been  shown  to  be  his 
by  force  of  any  usage  that  they  shall  be  considered  to  belong  to  him, 
he  is  still  entitled  to  reasonable  compensation  for  his  services.  "He 
is  entitled  to  a  just  and  fair  compensation  for  services  rendered.  It 
matters  little  whether  the  charge  be  a  specific  sum  equivalent  to  the 
taxable  bill  of  costs,  less  the  witness  fees,  or  the  bill  of  costs  specific- 
ally named.  In  either  event,  it  represents  the  charge  for  services 
rendered.  The  reasonableness  of  the  claim  is  to  be  determined  by 
the  tribunal  to  whose  judgment  the  case  is  submitted."  Clay  v.- 
Moulton,  70  Me.  316.  "When  the  party  employs  an  attorney  to  at- 
tend to  the  case  for  him,  the  party  becomes  indebted  to  the  attorney 
for  bis  services  and  disbursements  in  the  suit;  and  to  insure  his  pay 
the  law  gives  the  attorney,  not  any  particular  item  of  costs  that  may 
have  accrued  in  the  case,  but  a  lien  upon  the  whole  bill  of  costs  for 
what  may  be  justly  due  him  for  such  services  and  disbursements; 
and  when  his  client  prevails  in  the  suit,  we  think  the  attorney  may 
justly  charge  him,  among  other  items,  with  the  amount  recovered 
for  travel  and  attendance."     Cooly  v    Patterson,  52  Me.  472. 

Mr.  Chandler,  by  his  employment,  was  required  to  keep  a  super- 
vision of  all  suits,  whether  many  or  few,  that  might  be  commenced 
against  dentists  using  celluloid.  In  fact,  he  became  thus  connected 
with  164  cases.  Each  was  distinct  from  all  the  others.  In  each 
vigilance  and  care  were  required  of  him.  Each  imposed  on  him  the 
duty  of  keeping  watch  of  the  movement  of  the  opposing  party,  in- 
forming the  leading  solicitors  of  what  was  taking  place,  and  answer- 
ing the  inquiries  of  the  defendants,  corresponding,  filing  papers,  and 
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attending  to  the  varions  small  and  oonstantly  arising  details  in  sooh 
business.  In  124  of  those  cases  costs  were  coilected  amounting  to 
the  large  amount  demanded  in  this  action.  But  these  cases  must  be 
looked  at  distributively,  and  not  collectively,  to  determine  the  reason- 
able compensation  of  the  solicitor.  The  amount  is  charged  in  gross 
to  the  Celluloid  Company  for  services  in  the  whole  164  cases,  and  is 
equivalent  to  $36.64  for  each  case.  The  sum  collected,  including  the 
two  cash  payments  of  $250  each,  and  deducting  the  amount  of  ex- 
penditures, is  equal  to  $30.08  for  services  in  each  suit.  The  total 
charged,  above  the  costs  collected,  would  be  $9.84  for  each  case;  and, 
if  the  taxable  costs  collected  be  assumed  to  be  charged  only  in  the  124 
cases  in  which  costs  were  recovered,  they  would  then  stand  as  contin- 
gent fees  in  prevailing  defenses  of  $89.83  per  case,  giving  the  solic- 
itor for  each  case,  where  his  client  was  successful,  $49.67,  and  in  the 
unsuccessful  cases  but  $9.84;  and  the  whole,  with  the  exception  of 
less  than  $2  per  case,  drawn  from  the  purse  of  the  adverse  party. 

Whatever  may  be  taken  as  the  rule  for  distributing  these  costs,  or 
the  charge  made,  the  compensation  claimed  cannot  be  considered  un- 
reasonable or  excessive,  and  the  plaintiff  cannot  recover  anything  in 
this  action. 

This  conclusion  obviates  the  need  of  considering  the  right  of  the 
plaintiff  to  maintain  this  action. 

Judgment  for  defendant. 


GbntraIi  Tbust  Co.  and  another  v.  Wabash,  St.  L.  &  P.  Bt.  Go. 
and  others.     (City  of  St.  Chables,  Intervenor.)* 

(OireuU  Oowrt,  E.  D.  Missouri.    March  26, 1886.) 

1.  Taxation— Abbkssmbnt  of  RAtLWAT  Pbopebty — Sbctiok  1,  Abt.  10,  Const. 

Mo. 

The  proTisiona  of  the  act  of  the  general  assembly  of  Missouri,  of  July  80, 
1877,  and  of  the  Revised  Statutes  of  Missouri  of  1879,  (sections  6865-6900,)  giv- 
ing the  state  board  of  equaXization  exclusive  power  te  asspss  railroad  prop- 
erty, are  not  contrary  to  the  provisions  of  section  1,  ut.  10,  of  the  constitu- 
tion of  Missouri. 

2.  Sahe. 

Neither  are  said  statutory  provisions  in  conflict  with  that  provision  of  the 
charter  of  the  city  of  St.  (jharles  which  authorizes  said  city  to  levy  and  col- 
lect taxes  "upon  all  real  and  personal  estate,  taxable  by  the  laws  of  the  state, " 
within  its  limits. 

?).  Baub. 

Under  said  statutes  the  state  board  of  equalization  has  authority  to  decide 
that  railway  bridges  within  the  city  limits  of  St.  Charles  shall  be  assessed  and 
taxed  as  part  of  the  road-bed  and  superstructure. 

'Bejported  by  BenJ.  F.  Bex,  Esq.,  of  the  St.  lioaia  bar. 
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4.  Lavs — CoRtxicr  xxtwbes,  and  Citt  Chabtbiis. 

Semble,  that  where  a  city  charter  granted  by  an  act  of  the  general  assembly' 
of  the  state  of  Missouri  conflicts  with  a  law  subsequently  passed,  as  to  assess- 
ment of  property  for  taxation,  the  charter  must  be  held  to  be  superseded  to 
the  extent  ol  any  conflict  that  may  exist. 

In  Equity.    Exceptions  to  master's  report. 

This  suit  is  to  recover  certain  taxes,  amoanting  to  $11,000,  alleged 
to  have  been  assessed  and  levied  by  the  city  of  St.  Charles',  Missouri, 
under  authority  of  its  charter,  upon  the  St.  Charles  bridge,  for  the 
years  1878  to  1884,  inclusive. 

The  facts  are  substantially  as  follows :  The  St.  Charles  Bridge  Com- 
pany, a  jointHstook  corporation,  organized  under  the  general  laws  of 
Missouri,  constructed  the  bridge  in  question  in  the  year  1871.  It 
was  intended  to  be  used  as  a  railway  bridge,  and  has  never  been  used 
for  anything  else.  It  spans  the  Missouri  river  at  St.  Charles,  and 
2,308  feet  of  the  bridge  and  its  approaches  are  within  the  corporate 
limits  of  that  city.  The  bridge  forms  a  connecting  link  and  compo- 
nent part  of  the  line  of  railway  now  owned  by  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company,  extending  from  the  city  of  St.  Louis  to 
Kansas  City,  in  the  state  of  Missouri.  July  8,  1878,  the  St.  Louis, 
Kansas  City  &  Northern  Railway  Company,  which  had  used  said 
bridge  ever  since  its  completion  under  a  lease,  as  a  part  of  its  railway, 
purchased  the  bridge,  and  continued  to  use  it  as  before  until  it  was 
succeeded  in  1879  by  the  St.  Louis,  Kansas  City  &  Northern  Railway 
Company,  which  has  used  it  as  a  part  of  its  line  of  railway  ever  since. 
Prior  to  July  30,  1877,  taxes  were  paid  upon  said  bridge  to  the  city 
of  St.  Charles,  levied  by  the  mayor  and  oouacilmen,  under  its  charter 
and  ordinances. 

On  July  30,  1877,  the  general  assembly  passed  an  act  giving  the 
state  board  of  equalization  exclusive  power  to  assess  railroad  prop- 
erty, and  since  then  the  St.  Charles  bridge  has  been  returned  by  its 
owners  to  that  board  as  part  of  the  road-bed  and  track  of  the  St. 
Louis,  Kansas  City  &  Northern  Railway,  and  its  successor  in  title, 
the  Wabash,  St.  Louis  &  Pacific  Railway,  for  the  years  1878  to  1884, 
inclusive;  and  the  board  has  annually  assessed  the  property  as  a 
part  of  the  track  of  said  railway  companies  for  all  the  years  above 
named,  except  the  year  1884,  for  which  the  assessment  bad  not  been 
made  at  the  time  the  intervener's  petition  was  filed.  The  city's  part 
of  said  general  tax  upon  said  property  for  said  years  has  been  paid 
over  to  the  respective  treasurers  of  said  city.  The  assessor  of  the  city 
of  St.  Charles  has,  however,  during  all  of  said  years,  assessed  that 
part  of  the  St.  Charles  bridge  located  within  the  city  limits  separate 
from  the  railroad  track  upon  it.  It  is  not  claimed  that  be  had  any 
authority  for  so  doing  except  the  provisions  of  the  city  charter  and 
ordinances. 

The  question  is  as  to  how  far  the  rights  of  the  city  under  its 
charter  hare  been  affected  by  the  acts  of  the  general  assembly. 
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The  city  of  St.  Charles  was  incorporated  as  a  manicipal  corpora- 
tion by  the  general  assembly  of  the  state  by  an  act  approved  March 
10, 1864,  which  act,  and  the  several  acts  amendatory  thereof,  were  re- 
duced into  one  act  by  an  act  of  the  general  assembly  approved  March 
1,  1869.  Said  last-named  act  provided  that  (article  6,  §§  1,  2)  "the 
mayor  and  couneilmen  shall  have  power,  by  ordinance,  to  levy  and  col- 
lect a  general  tax  npon  all  real  and  personal  estate  taxable  by  the  laws 
of  the  state  within  the  city,  not  exceeding  one  per  cent,  npon  the  as- 
sessed value  thereof,"  and,  in  addition  thereto,  "to  levy  a  tax  not  ex- 
ceeding one-half  of  one  per  oent.  npon  all  taxable  property  within 
the  city,  to  provide  for  a  sinking  fund." 

The  mayor  and  aldermen  of  the  city  passed  an  ordinanoe,  approved 
November  1,  1877,  which  provided  (section  1)  that — 

"For  the  support  of  the  city  government,  the  pajrment  of  the  city  debts, 
and  improvement  of  the  city,  a  tax  sliall  be  levied  upon  the  following  objects 
owned  or  employed  within  the  city:  First.  Lands  and  lots,  including  the 
houses  and  all  improvements  thereon,  wliether  completed  or  not.  8eoond. 
Lesisehold  interests  in  bouses,  lands,  or  lots,  for  a  term  of  ten  years  or  more, 
as  lands.    *    •    • » 

"Sec.  4.  That  a  general  tax  of  one-half  of  one  per  cent,  of  the  assessed  value 
thereof  shall  be  levied  and  collected  on  all  property  subject  to  taxation  by  the 
laws  of  the  city,  real,  personal,  and  mixed. 

"Sec.  5.  That  a  special  sinking-fund  tax  of  one-half  of  one  per  cent,  shall 
be  levied  and  collected  on  all  property  subject  to  taxation  under  the  laws  of 
the  city." 

"Sec.  21.  That  real  estate  shall  be  assessed  at  the  assessment  which  com- 
menced on  the  iirst  day  of  August,  1876,  and  shall  only  be  i-equired  to  be  as- 
sessed every  two  years  tliereafter." 

"Sec.  69.  That  this  ordinance  is  intended  to  be  in  compliance  with,  and  in 
conformity  to,  the  act  of  the  general  assembly  of  the  state  of  Missouri  en- 
titled 'An  act  concerning  the  assessment  and  collection  of  the  revenue,'  and 
all  the  sections,  and  parts  of  sections,  of  the  said  act,  so  far  as  applicable,  are 
hereby  incorporated  into,  and  made  a  part  of,  this  ordinance,  and  the  same 
shall  be  recognized  and  considered  as  controlling  authority  by  the  city  col- 
lector, as  far  as  practicable." 

The  mayor  and  aldermen  of  the  eity  of  St.  Charles,  on  July  81, 
1880,  passed  an  ordinance  entitled  "An  ordinance  to  amend  <An  or- 
dinance in  relation  to  revenue,'"  approved  November  1, 1877, repealing 
all  ordinances  and  parts  of  ordinances  in  conflict  therewith,  provid- 
ing (section  3)  that  "there  shall  be  annually  levied  and  collected  on 
all  property  in  the  city,  real,  personal,  and  mixed,  subject  to  taxation, 
a  tax  of  fifty  cents  on  the  hundred  dollars  of  valuation,  for  general 
purposes,  and  a  sinking-fund  tax  in  addition  thereto  for  the  payment 
of  interest  on  the  bonded  indebtedness  of  the  city,"  etc. 

The  first  section  of  this  ordinance  was  as  follows :  "For  the  sup- 
port of  the  city  of  St.  Charles,  the  payment  of  the  city  debts,  and 
interest  thereon,  and  for  the  improvement  of  the  city,  a  tax  shall  be 
levied  annually  upon  all  the  property  within  the  city,  real  and  per- 
sonal, taxable  as  hereinafter  provided;"  and  by  an  ordinanoe  of  May 
28,  1881,  this  section  was  amended  so  as  to  read :    "For  the  support 
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of  the  city  of  St.  Charles,  the  payment  of  the  oity  debt  and  interest 
thereon,  and  for  the  improvement  of  the  city,  a  tax  shall  be  levied 
annually  apon  all  the  property  within  the  city,  real  and  personal, 
taxable  by  the  laws  of  the  state  of  Missoori." 

In  the  year.  1871  the  general  assembly  inaugurated  a  general  sys- 
tem for  valuation,  and  the  act  above  referred  to,  giving  the  state 
board  of  equalization  power  to  assess  railroad  property,  was  passed 
in  1877.  The  act  of  1877  has  been  incorporated  in  the  Bevised  Stat* 
utes  of  Missouri  of  1879,  which  (sections  6865-6900)  prescribe  the 
manner  in  which  taxes  shall  be  levied  on  all  property  in  the  state 
owned,  hired,  or  leased  by  any  railroad  company,  for  state,  county, 
or  other  municipal  or  local  purposes;  require  all  railroad  companies 
to  furnish  annually  a  sworn  statement  to  the  state  auditor,  giving  in 
detail  the  length  of  the  road,  of  double  or  side  tracks,  with  depots, 
water-tanks,  and  turn-tables,  and  the  length  of  such  road,  double  or 
side  tracks  in  each  county,  municipal  township,  incorporated  city, 
town,  or  village  through  or  in  which  it  is  located  in  this  state; 
*  *  *  and  at  the  same  time  to  furnish  to  the  clerk  of  the  county 
eoort  of  each  and  every  county  in  the  state  in  which  said  road  may 
be  located  a  duplicate  statement  of  its  property  in  such  county ;  shall 
examine  the  statement  so  made,  and  determine  the  correctness  as  to 
description  of  property  and  valuation  thereof ,  and  forward  a  certificate 
of  their  action  to  the  state  auditor;  and  provide  how  any  ascertained 
errors  in  the  statementp  may  be  corrected ;  direct  that  the  state  au- 
ditor shall  lay  before  the  state  board  of  assessment  and  equalization 
the  returns  made  to  him  by  the  railroad  companies  and  county  clerks ; 
constitute  the  governor,  secretary  of  state,  state  auditor,  state  treas- 
urer, nnd  attorney  general  of  the  state  the  board  of  assessment  and 
equalization ;  authorize  such  board  to  assess,  adjust,  and  equalize  the 
property  of  the  railroad  companies  of  the  state  included  in  such  re- 
turns, with  power  to  increase  or  reduce  the  aggregate  valuations 
made  by  the  railroad  companies  or  the  county  courts  in  their  respect- 
ive returns,  and  to  assess,  adjust,  and  equalize  any  other  property 
belonging  to  any  railroad  company  in  the  state  of  the  character  above 
stated,  as  to  which  no  returns  have  been  made,  but  which  may  be 
otherwise  known  to  them ;  and  shall  apportion  the  aggregate  value 
of  all  such  property  to  each  county,  municipal  township,  city,  or  in- 
corporated town  according  to  the  ratio  which  the  number  of  miles  of 
such  road  completed  in  such  county,  municipal  township,  city,  or  in- 
corporated town  shall  bear  to  the  whole  length  of  the  road  in  the 
state. 

The  master,  Mr.  E.  T.  Allen,  from  whose  able  and  exhaustive  re- 
port this  statement  has  been  to  a  great  extent  copied,  found  and 
reported  that  "if  any  conflict  exists  between  the  provisions  of  the  laws 
of  the  state  regarding  valuation  of  railroad  property  for  taxation  and 
the  charter  of  the  city  of  St.  Charles,  the  charter  must  be  held  to  be 
superseded  to  the  extent  of  any  such  conflict,  (State  v.  Severance,  55 
v.27p.no.l— 2 
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Mo.  378;)"  but  that  the  authority  given  by  the  charter  of  the  city  of 
St.  Charles  to  its  mayor  and  councilmen  to  levy  and  collect  taxes 
"upon  all  real  and  personal  estate  taxable  by  the  laws  of  the  state 
within  the  city,"  is  not  taken  away  by  the  statutory  provisions  as  to 
its  valuation;  that  the  legislation  in  reference  to  the  assessment  of 
railroad  property  is  not  contrary  to  the  provision  of  section  1,  art.  10, 
of  the  Missouri  constitution  of  1875;  and  that  "the  question  whether 
or  not  the  St.  Charles  bridge  property  should  be  included  as  a  part 
of  the  road-bed  and  snpprstnioture  of  the  railway  owning  it,  or  as- 
sessed and  taxed  as  a  separate  property,  was  one  exclusively  within 
the  province  of  the  state  board  of  equalization  to  determine;"  "and 
that  inasmuch  as  that  board,  has  passed  upon  that  question,  for  the 
years  named,  adversely  to  the  contention  of  the  city  of  Bt.  Charles, 
the  city  of  St.  Charles  is  bound  by  that  determination." 

Dyer,  Lee  d  EUis  and  F,  W.  Hinman,  for  intervenor. 

H.  8.  Priest  and  Oeorge  S.  Orover,  for  receiver. 

TBBA.T,  J.,  (orally.)  In  the  intervening  petition  of  the  city  of  St. 
Charles  in  the  Wabash  Case  I  have  gone  over  the  subject,  and  the 
exceptions  to  the  master's  report  will  be  overruled.  If  I  talked  an 
hour  I  could  add  nothing  to  the  exhaustive  and  analytical  opinion 
given  by  the  master  in  this  ease.  He  has  gone  through  the  whole 
subject  in  connection  with  the  constitution  and  laws  in  great  detail, 
and  very  accurately  and  correctly.  The  court,  not  only  adopts  his 
report  in  that  matter,  but  his  analysis  and  reasoning  in  regard  to  the 
case.     The  exceptions  are  overruled,  and  report  confirmed. 


Apollinabis  Co.,  Limited,  v.  Bcherkb. 

{Oirevit  Oowrt,  8.  D.  Nm  York.    March  16, 1886.) 

Tradk-Mabk— Infringembnt — Contract  for  Ezclusivb  Right  to  Sell  "Huh- 
TADi  Jakob"  Water — Pdrcease  raoK  Pabtieb  to  Whok  Owhbb  Rioht- 
FOLLY  Sold — RsBELLiNa. 

The  ovner  of  a  spring  of  mineral  water  in  Hungary  entered  into  a  contract 
with  complainant  giving  him  the  exclusive  right  to  export  and  sell  the  water 
under  its  name  of  Hunyadi  Janes, "  which  he  had  adopted  as  a  trade-mark,  in 
Great  Britain  and  America.  Defendant  applied  to  the  owner  to  purchase  the 
bottled  water,  but  was  refused,  and  purchased  it  from  those  to  whom  it  had 
been  sold  in  Germany,  and  sold  it  in  the  United  States  in  bottles  with  the  same 
label  as  that  used  by  complainant,  except  that  defendant's  bottles,  like  all  those 
sold  by  the  owner,  were  stamped  with  the  words,  "Caution.  This  bottle  is 
not  intended  for  export,  and  if  exported  for  sale  in  •  •  •  America  *  •  • 
the  public  is  cautioned  against  purchasing  it, "  while  complainant's  bottles 
were  stamped  "Sole  exporters."  Held,  that  complainant  was  not  entitled  to 
an  injunction  to  restrain  defendant  from  selling  the  water. 

In  Equity. 

Roscoe  Conkling  and  Henry  Melville,  for  complainant. 

Wayne  MacVeagh  and  Emile  BeneviUe,  fox  defendant. 
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WAU.AOS,  J.  The  complainant  has  applied  for  an  injunction  pen- 
dente  lite  to  restrain  the  defendant  from  importing  into  the  United 
States  or  selling  here  any  water  under  the  name  or  designation 
"Hnnyadi  Janos,"  or  offering  to  sell  any  water  in  bottles  with  that 
name  upon  them,  or  with  labels  like  those  adopted  and  used  by  the 
eompiainant  to  designate  and  distinguish  the  water  from  other  min> 
eral  waters.  The  defendant  is  importing  and  selling  here  the  water 
of  a  certain  mineral  spring  of  Hungary  owned  by  one  Andreas  Sax- 
lehner.  The  waters  are  known  as  "Hnnyadi  Janos,"  the  spring  hav* 
ing  been  christened  by  that  name  by  Saxlehner,  and  the  name  as  ap« 
plied  to  the  water  having  been  adopted  by  him  as  a  trade-mark. 
Prior  to  the  time  of  the  acts  complained  of  Saxlehner  transferred  to 
the  eompiainant  the  sole  right  to  export  the  waters  from  Hungary  to 
Great  Britain  and  America,  and  to  sell  them  in  these  countries  and 
to  use  the  trade-mark.  For  the  more  effectual  protection  of  their  re* 
spective  rights  Saxlehner  and  the  complainant  adopted  labels  to  be 
affixed  to  the  bottles  of  water  to  be  sold  by  each  bearing  the  name 
"Hunyadi  Janos"  and  other  distinguishing  devices.  The  labels  used 
by  Saxlehner  contained  the  following  printed  notice : 

"Caution.  This  bottle  is  not  intended  for  export,  and  if  exported  for  sale 
in  Great  Britain,  her  colonies,  America,  or  other  transmarine  places,  the  pub- 
lic is  cautioned  against  purchasing  it.    Andreias  Saxlehmeb." 

The  labels  used  by  the  complainant  contained  in  the  place  of  this 
notice  the  following : 
"Sole  exporters.    The  Apollinaris  Company,  Limited,  London." 

Thereafter  all  water  sold  by  Saxlehner  to  purchasers  in  Germany 
and  other  parts  of  continental  Europe  was  sold  in  bottles  with  the 
label  which  had  been  adopted  for  him,  and  all  the  water  sold  by  the 
complainant  in  Great  Britain  and  the  United  States  was  sold  in 
bottles  with  the  label  adopted  for  its  use. 

The  complainant  established  an  agency  for  the  sale  of  the  water  in 
this  country,  but,  as  it  now  asserts,  is  unable  to  maintain  its  own 
prices  for  the  article  because  the  defendant  purchases  the  water  in 
Germany  from  persofas  to  whom  it  has  been  sold  by  Saxlehner,  im- 
ports it,  and  sells  it  here  at  lower  prices.  It  is  shown  that  the  de- 
fendant purchases  the  water  in  bottles  under  the  label  adopted  by 
Saxlehner  containing  the  cautionary  notice,  and  that  he  does  this 
after  having  applied  to  Saxlehner  to  sell  him  the  water  and  been  re- 
fused and  informed  by  Saxlehner  of  the  complainant's  rights. 

The  bill  of  complaint  proceeds  in  part  upon  the  theory  that  the  de- 
fendant is  infringing  the  complainant's  trade-mark  in  the  name  and 
label  applied  to  the  water,  but  all  the  averments  in  this  behalf  may 
be  disregarded  as  irrelevant  to  the  real  question  in  the  case.  No 
doubt  is  entertained  that  the  name  when  applied  to  the  water  is  a 
valid  trade-mark,  and  that  the  complainant  should  be  protected  against 
the  ananthorised  nse  of  the  trade-mark  by  another.     The  complain- 
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ant  would  be  entitled  to  this  protection  entirely  irrespective  of  the 
registration  of  its  trade-mark  in  the  patent-office.  The  same  observa- 
tions apply  to  the  use  of  the  label.  The  complainant  has  a  common' 
law  right  to  the  name  and  the  label  as  a  trade-mark  by  which  its 
mineral  waters  are  identified ;  and  as  the  necessary  diversity  of  citizen- 
ship exists  between  the  parties  to  confer  jurisdiction  upon  this  court, 
the  only  effect  of  registration  is  to  afford  and  perpetuate  the  evidence 
of  the  complainant's  title.  But  the  defendant  is  selling  the  genuine 
water,  and  therefore  the  trade-mark  is  not  infringed.  There  is  no 
exclusive  right  to  the  use  of  a  name  or  symbol  or  emblematic  device 
except  to  denote  the  authenticity  of  the  article  with  which  it  has  be- 
come identified  by  association.  The  name  has  no  office  except  to 
vouch  for  the  genuineness  of  the  thing  which  it  distinguishes  from 
all  counterfeits;  and  until  it  is  sought  to  be  used  as  a  false  token  to 
denote  that  the  product  or  commodity  to  which  it  is  applied  is  the 
product  or  commodity  which  it  properly  authenticates,  the  law  of 
trade-mark  cannot  be  invoked. 

The  real  question  in  the  case  is  whether  the  defendant  is  unlaw- 
fully interfering  with  any  exclusive  right  of  tlie  complainant  to  con- 
trol the  sale  of  the  water  in  the  territory  ceded  to  the  complainant 
for  that  purpose  by  Saxlchner.  It  is  manifest  that  the  acts  of  the 
defendant  tend  to  deprive  the  complainant  of  the  substantial  advan- 
tages ;ivbich  it  expected  to  obtain  from  the  privilege  transferred  to  it 
by  Saxlehner.  It  can  no  longer  maintain  its  own  prices  for  the  min- 
eral water,  or  hold  out  the  inducements  it  formerly  could  to  the  agents 
it  has  selected  to  introduce  the  article  to  the  patronage  of  the  pub- 
lic, and  build  up  a  trade.  It  can  no  longer  protect  itself  as  efficiently 
against  the  chances  of  a  spurious  article  being  palmed  off  upon  the 
public  as  its  own.  It  is  therefore  measurably  deprived  by  the  acts  of 
the  defendant  of  the  profits  and  benefits  which  it  contemplated  when 
it  purchased  from  Saxlehner  the  exclusive  right  of  importing  the 
water  into  this  country  and  selling  it  here.  If  the  complainant  could 
acquire  an  exclusive  right  to  sell  the  water  here  the  ease  would  be  plain. 
If  it  could  not,  it  still  remains  to  consider  whether  the  defendant  has 
violated  any  duty  which  the  law  recognizes  ip  his  relations  to  the 
transaction.  There  would  seem  to  be  no  doubt  that  the  agreement 
between  Saxlehner  and  the  complainant  was  a  valid  one.  He  bad 
the  right  to  dispose  of  his  property  in  the  product  of  his  spring  as  he 
saw  fit,  and  it  is  not  apparent  how  the  transfer  of  a  part  of  his  ex- 
clusive right  to  vend  the  water,  by  which  a  territorial  division  in  its 
enjoyment  was  created,  can  be  deemed  obnoxious  to  any  principle  of 
public  policy  as  tending  to  create  a  monopoly  or  an  unlawful  restraint 
of  trade.  If  Saxlehner  were  now  endeavoring  to  compete  with  the 
complainant  in  the  Bale  of  the  water  in  the  ceded  territory,  his  con- 
duct would  furnish  a  ground  for  equitable  jurisdiction  and  the  remedy 
of  an  injunction  because  of  the  inadequacy  of  a  remedy  at  law. 
Bisp.  Eq.  46S.    It  is  equally  clear  that  if  the  defendant  were  co- 
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operating  with  Saxlehner  colloBivel;  to  violate  the  oomplainant's 
right  to  the  exclusive  sale  of  the  water  he  also  would  be  restrained. 
In  such  a  case  the  foundatioD  of  equitable  redress  would  be  the  breach 
of  covenant  on  the  part  of  Saxlebner,  and  the  defendant  when  acting 
in  aid  would  be  identified  with  Saxlehner  and  amenable  to  the  remedy 
as  though  he  were  Saxlebner  himself.  But  it  is  important  to  bear  in 
mind  that  tbe  case  would  be  one  for  equitable  cognizance,  and  the 
remedy  of  an  injunction  merely  upon  the  ground  that  the  oomplain- 
ant's damages  arising  from  the  breach  of  covenant  could  not  be  rep- 
arably  redressed  at  law. 

It  was  not  possible  by  any  contract  or  grant  between  Saxlehner 
and  tbe  complainant  to  create  a  territorial  title  to  tbe  products  of  tbe 
spring ;  no  such  title  is.  known  to  the  law  of  personal  property.  No 
analogy  can  be  drawn  from  the  law  of  patents  for  inventions,  because 
tbe  tiUe  to  this  species  of  property  is  purely  statutory ;  and  it  is  by 
force  of  arbitrary  law  alone  that  the  title  in  the  incorporeal  property 
can  be  subdivided  into  territorial  parts.  The  decisions  which  have 
been  relied  on  in  argument  as  sustaining  the  right  of  the  owner  of  a  pat- 
ent to  prevent  a  sale  or  nse  of  the  patented  thing  outside  of  the  territo- 
rial limits  for  which  a  license  has  been  granted,  although  the  license 
authorized  a  sale  and  the  sale  was  made  within  the  territorial  limits 
of  the  license,  have  therefore  no  application  to  the  present  case.  The 
rights  of  tbe  complainant  rest  purely  in  covenant.  If  Saxlehner  him- 
self should  sell  the  water  here  the  purchaser  would  acquire  title  to  the 
article  with  all  the  rights  of  a  proprietor  to  nse  it  or  to  do  with  it  as 
he  might  see  fit.  Suppose  the  purchaser  should  be  fully  aware  at  tbe 
time  of  buying  that  Saxlehner  had  covenanted  with  the  complainant 
that  the  latter  alone  should  have  tbe  privilege  of  selling  the  water 
here,  eoold  it  be  seriously  questioned  that  the  purchaser  would  never- 
theless acquire  a  perfect  title?  Although  the  defendant  was  fully 
aware  when  he  bought  tbe  water  which  he  has  imported  from  those 
to  whom  Saxlehner  had  sold  it  of  the  terms  of  the  agreement  between 
Saxlehner  and  the  complainant,  that  circumstance  does  not  help  the 
complainant's  case.  There  was  no  breach  of  covenant  on  the  part  of 
Saxlehner;  on-  the  contrary,  he  did  all  that  was  in  his  power  to  carry 
oot  the  agreement  between  himself  and  the  complainant.  The  de- 
fendant did  not  expressly  or  impliedly  assume  not  to  sell  the  water 
within  the  territory  ceded  to  the  complainant;  on  the  contrary,  he 
lepadiated  any  recognition  of  suoh  an  obligation.  The  insuperable 
difficulty  in  tbe  way  of  the  complainant  is  that  any  purchaser  of  the 
water,  wherever  he  purchases  it,  acquires  a  valid  title  to  treat  it  as  his 
own  property. 

Upon  first  impression  it  would  seem  that  the  defendant  cannot  be 
justified  in  a  course  of  conduct  which  is  calculated  if  not  deliberately 
prompted  by  the  design  to  deprive  the  complainant  of  the  benefit  of 
its  contract  with  Saxlehner,  and  that  there  must  be  some  principle 
of  equity  which  can  be  invoked  to  prevent  him  from  doing  that  which 
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Saxlehner  himself  would  not  be  permitted  to  do.  The  interposition 
of  a  court  of  equity  is  frequently  invoked  and  always  successfully  to 
restrain  unlawful  competition  in  trade.  All  practices  between  rivals 
in  basiness  which  tend  to  engender  unfair  competition  are  odious 
and  will  be  suppressed  by  injunction.  Croft  v.  Day,  1  Beav.  84; 
Harper  v.  Pearson,  3  Law  T.  (N.  S.)  547;  Stevens  v.  Paine,  18  Law 
T.  (N.  8.)  600;  Olenny  v.  Smith,  11  Jur.  (N.  8.)  964;  Mack  v.  Petter, 
41  Law  J.  Ch.  781;  Burgess  v.  Burgess,  8  De  Gex,  M.  &  G.  896; 
Olen  d  H.  Manttfg  Co.  v.  HaU,  61  N.  Y.  226 ;  Qoodyear  Rubber  Co. 
V.  Qoodyear' s  Manufg  Co.,  21  Fed.  Kep.  276;  Oenin  v.  Chadsey,  2 
Brewst.  830;  Avery  y.  Meikle,  17  West.  Jur.  292;  Bell  \.  Locke,  8 
Paige,  75.  But  the  adjudications  which  illustrate  the  principle  rest 
upon  the  ground  that  a  merchant  or  trader  is  entitled  to  protection 
only  against  dishonest  or  perfidious  rivalry  in  his  business.  He  will 
be  protected  against  the  fraudulent  or  deceitful  simulations  by  a  com* 
petitor  of  tokens  which  tend  to  confuse  the  identity  or  business  of 
the  one  with  the  other,  and  against  the  false  representation  of  facts 
which  tend  to  mislead  the  pu{>lic  and  divert  custom  from  the  one  to 
the  other.  Anything  short  of  this,  however,  is  lawful  competition. 
Accordingly  the  courts  will  not  attempt  to  prevent  the  sending  of 
circulars  or  advertisements  by  one  to  the  customers  of  a  competitor 
in  business  although  designed  to  alienate  patronage,  if  they  contain 
no  deceitfal  or  misleading  statements. 

The  law  does  not  deal  with  motives  which  are  not  accompanied  by 
a  wrongful  overt  act.  If  the  defendant  is  legally  justified  in  buying 
where  he  can  and  selling  as  he  chooses,  it  is  not  material  whether  he 
is  actuated  by  a  desire  to  annoy  the  complainant  or  to  promote  his 
own  pecuniary  interests. 

The  complainant  is  without  remedy  and  the  motion  for  an  injuno- 
tion  must  be  denied. 


EsTES  and  others  v.  JLiesiiIB  and  others. 
(OireuU  Court,  8.  D.  New  York.    April  8, 1886.) 

Trade  Kamk— Chattbrbox— IsFRnroEHBitT. 

The  use  of  the  word  "Chatterbox, "  In  connection  with  the  same  method  of 
selection  and  illiutration  of  stories,  fonn  of  binding,  And  vignette,  by  de- 
fendants, held,  an  infringement  of  complainants'  right  in  the  name. 

In  Equity. 

John  L.  S.  Roberts,  for  orators. 

Charles  E.  Rttthmore,  tot  defendants. 

Wbbelgr,  J.    This  case  is  similar  to  Estes  v.  Williams,  21  Fed. 
Bep.  189,  in  respect  to  the  right  of  the  orators  to  the  exclusive  use 
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of  the  name  "  Chatterbox "  upon  their  series  of  javenile  pnblications 
in  this  country.  No  occasion  appears  for  repeating  what  was  there 
said.  The  question  of  laches  is  more  relied  upon  here  as  a  defense 
than  it  was  there.  There  is  a  question  as  to  the  effect  of  a  decree  in 
favor  of  the  defendants  against  the  orators,  entered  by  consent  in 
the  court  of  common  pleas  of  New  Tork  in  1881;  and  a  question 
whether  the  nse  of  that  name  by  the  defendants  upon  their  publica* 
tion  amounts  to  any  misrepresentation  as  to  their  source. 

Mr.  Johnston,  from  whom  the  orators  derive  their  right,  appears 
to  have  had  the  exclusive  nse  of  this  name  for  his  series  of  publica- 
tions, both  in  England  and  this  country,  without  interference,  from 
1866  to  1876,  and  his  works  to  have  become  well  known  by  that  name 
in  both  countries.  By  that  means  he  had  acquired  a  clear  right  to 
that  name  for  the  admittance  of  his  works  among  customers.  So  far 
as  is  shown,  he  vindicated  this  right  as  often  as  it  was  invaded  to  his 
knowledge  until  the  time  when  he  conveyed  it  to  the  orators  in  1880. 
Since  then  they  have  not,  for  any  length  of  time,  abandoned  it,  but 
have  continually  asserted  it  in  one  way  or  another,  although  not 
against  all  trespassers  at  once.  No  right  as  Against  these  defend- 
ants appears  to  have  been  lost  in  this  manner,-  Collins  Co.  v.  Ames, 
20  Biatchf.  542;  8.  C,  18  Fed.  Bep.  561. 

The  operative  part  of  the  decree  of  the  court  of  common  pleas  re- 
strained the  orators  from  selling  any  publication  called  the  "Chat- 
terbox "  or  "  Frank  Leslie's  Chatterbox,"  with  the  name  "  Frank  Les- 
lie," or  the  address  "Frank  Leslie's  Publishing  House,  53,  55,  and 
57  Park  place,  New  York,"  thereon.  This  did  not  extend  to  the 
name  "  Chatterbox,"  and  no  right  to  its  use  was  decreed  to  either 
party,  or  affected  by  the  decree  in  any  manner. 

Whether  the  nse  which  the  defendants  make  of  the  name  is  calcu- 
lated to  pat  their  publications  in  the  place  which  those  of  the  orators 
would  otherwise  take  is  principally  a  question  of  fact,  and  is  the 
most  important  one  open  in  this  case.  The  publications  of  Johnston 
were  composed  of  selections  of  stories,  sketches,  and  poems,  with 
pictorial  illustrations  intended  for,  and  interesting  to,  the  young; 
printed  with  a  head-line,  "Chatterbox,"  on  each  page;  bound  in 
square  form,  in  illuminated  boards,  with  vignette  slightly  varying  in 
style  from  one  number  to  another,  and  the  name  "Chatterbox"  prom- 
inently on  the  front,  and  with  a  plain  cloth  back.  The  selections 
had  been  made  with  such  care  and  skill,  and  the  illustrations  and 
style  of  binding  made  so  attractive,  that  they  had  acquired  great 
popularity,  and  found  large  sales,  as  well  in  this  country  as  else- 
where. The  same  method  of  selection  and  illustration,  square  form, 
style  of  binding,  and  of  vignette,  as  well  as  name  on  the  cover,  have 
been  taken  by  the  defendants.  The  name  is  the  only  thing  in  ques- 
tion in  this  case,  but  the  adoption  of  so  many  other  features  tends  to 
show  the  intent  with  which  the  name  is  used.  All  these  things  to- 
gether lead  plainly  to  the  conclusion  that  the  name  has  been  appro- 
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priated  to  gain  an  advantage  from  the  reputation  and  popnlarit^ 
which  Johnston's  work  bad  acquired  under  it,  and  that  this  appro- 
priation of  it  is  calculated  to  make  the  works  of  the  defendants  pasa 
for  his  to  some  extent.  It  is  true  that  the  name  "Frank  Leslie"  ia 
added,  so  that  the  title  is  "Frank  Leslie's  Chatterbox,"  and  the  ad- 
dress of  the  publishing  house  is  put  on.  This  appears  to  be  done, 
however,  for  the  purpose  of  adding  the  reputation  of  Frank  Leslie 
and  of  that  publishing  house  to  that  of  the  Chatterbox,  rather  than 
for  that  of  building  up  a  new  reputation  under  that  name.  If  nothing 
had  been  wanted  of  the  popularitj  which  had  been  acquired  under  it» 
and  which  it  stood  for,  it  oonid  have  been  left,  and  another  name 
taken  to  build  up.  The  defendants  do  not  copy  the  orators'  publica- 
tions, but  imitate  them,  and  apply  the  name  of  the  orators'  publica- 
tions to  their  imitations. 

Let  a  decree  be  entered  for  the  orators  for  an  injnnotion  and  an 
account,  with  costs. 


Atlantic  Milling  Co.  v.  Bowl&md  and  others. 

(Oircuit  Court,  B.  D.  New  York.    February,  1886.) 

Trade-M  abk— Infrinokmbnt — Damages— Profits  . 

Where  a  party  has  made  profits  by  the  sale  of  goods  In  violation  of  the  righta 
of  another  in  a  trade-mark,  the  owner  of  the  trade-mark  is  entitled  to  them, 
whether  the  same  profits  would  have  been  made  by  him  or  not,  and  not  to  any 
more  if  they  would,  for  the  same  profit  could  not  be  made  by  both. 

In  Equity. 

Antonio  Knauth,  for  orator. 

Fred'k  P.  Foster,  for  defendants. 

Wheeleb,  J.  The  final  decree  establishes  the  right  of  the  orator 
to  the  use  of  the  word  "Champion"  as  a  trade-mark  for  flour;  that 
the  defendants  have  infringed  upon  that  right;  and  that  the  orator  ia 
entitled  to  recover  of  them  the  profits  to  the  defendants,  and  damages 
to  the  orator,  due  to  the  infringement.  The  master  has  reported  that 
the  defendants  have  used  the  trade-mark  in  the  sale  of  900  barrels 
of  flour,  and  have  made  a  profit  of  25  cents  per  barrel  throngh  thai 
infringement,  amounting  to  $225;  and  that  the  orator  has  suffered 
damages  to  that  amount  thereby.  The  defendants  except  to  this  find- 
ing only.  The  principal  question  is  whether  it  is  warranted  by  the 
evidence.  The  evidence  tended  to  show  that  flour  of  the  orator's  hav- 
ing that  mark  was  in  the  same  market,  that  it  would  bring  25  cents 
more  per  barrel  on  account  of  that  mark,  and  that  the  defendants 
used  the  mark  in  making  the  sales.  The  defendants'  evidence  tended 
to  show  that  the  flour  would  not  bring  any  more  on  account  of  the 
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mark,  and  that  they  lost,  on  all  the  lots  making  np  the  900  barrels, 
«zoept  one,  $43,  and  on  that  one  made  only  |7.60.  All  questions  as 
to  the  weight  of  conflicting  evidence  were  for  the  master.  The  de< 
fendants  might  get  25  cents  per  barrel  more  on  account  of  the  trade- 
mark, and  still  lose  on  the  whole  transaction.  The  profits  due  to 
the  trade-mark  only,  and  not  the  profits  of  the  whole  business,  were 
the  snbjeot  of  inquiry.  Garretaon  v.  Clark,  15  Blatchf.  70;  B.  C. 
Ill  U.  8.  120,  and  4  Sup.  Ct.  Bep.  291.  The  general  loss  would  be 
less  on  acconnt  of  what  tbe  trade-mark  brought  more. 

It  is  argued  that  the  evidence  does  not  show  that  the  orator  would 
have  made  this  profit  if  the  defendants  had  not.  This  might  be  true, 
and  not  affect  the  rights  of  the  parties.  If  the  defendants  made 
profits  by  their  invasion  of  the  orator's  rights,  the  orator  is  entitled 
to  them  whether  the  same  profits  would  have  been  made  by  the  orator 
or  not,  and  not  to  any  more  if  they  would,  for  the  same  profits  could 
not  be  made  by  both.  But  the  master  seems  to  have  inferred  that 
they  would,  and  therefore  to  have  found  that  the  orator  was  damaged 
by  the  loss  of  profits  to  the  same  extent  that  tbe  defendants  saved  by 
them.  The  fact  that  the  flour  of  the  orators  bearing  this  mark  was 
in  the  same  market  would  seem  to  be  sufficient  to  warrant  this  find- 
ing.    Faber  v.  Hotey,  1  Wkly.  Dig.  529;  S.  C.  73  N.  Y.  592. 

Exceptions  overruled,  report  accepted  and  confirmed,  and  decree 
to  be  entered  accordingly. 


Gaffkby  r.  John  Hancock  Mut.  Life  Ins.  Co. 

{Gircuit  Court,  E.  D.  JUiehigan.    March  15,  1886.) 

1.  LiFK  Iksckahce— Waivkb  of  Statdtokt  Provision. 

An  act  of  tbe  legislature  provided  that,  upon  the  payment  of  the  first  pre- 
miom  apon  a  policv  of  life  insurance,  the  policy  should  remain  in  force  for 
a  certain  time  for  the  full  amount  thereof,  anyuing  in  the  policy  to  the  con- 
trary notwithstanding. "  Held,  that  this  act  might  be  waived  bv  the  express 
af^ement  of  the  parties,  by  the  substitution  of  a  non-forfeitable  policy  of  a 
different  character. 

S.  Bajcb— Bknbficiaby  Bound  by  O  Riant al  C!onthact. 

Tbe  beneficiary  of  a  policy  is  bound  by  all  the  terms  of  the  original  con- 
tract entered  into  between  tne  insured  and  the  company. 

This  is  an  action  upon  a  policy  of  life  insurance  for  (1,000.  The 
facts  were  all  stipulated,  and  were  substantially  as  follows : 

(1)  The  defendant  is  a  corporation,  organized  and  existing  under 
the  laws  of  the  state  of  Massachusetts  prior  to  the  dates  of  any  of 
the  statotes  of  the  state  hereinafter  mentioned. 

(2)  On  the  fifteenth  day  of  November,  1880,  one  John  F.  Mills,  of 
Michigan,  made  his  written  and  printed  application  to  tbe  defendant 
for  insurance  on  his  life  for  $1,000,  for  the  term  of  20-year  endow- 
ipent,  and  in  said  application  agreed  as  follows,  to-wit: 
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"In  consideration  of  the  agreement  of  said  company  that  the  policy  to  tw 
issued  on  this  application,  if  accepted,  shall  not  be  forfeited  for  non-payment 
of  any  preininm,  but  in  case  of  failure  to  pay  any  premium  shall  become  a 
paid-up  policy  for  an  amount  proportional  to  the  premium  paid,  it  is  hereby 
agreed  that  every  person  accepting  or  acquiring  any  interest  in  said  policy 
waives  the  benefit  of  cliapter  186  of  the  Laws  of  1861  of  the  commonwealth 
of  Massachusetts,  if  it  should  be  held  that  said  cliapter  applies  thereto;  and 
agrees  that  said  chapter  shall  constitute  no  part  of  said  policy,  and  will  ac- 
cept said  provision  for  a  paid-up  policy  in  lieu  of  the  provisions  of  said  cliap 
ter." 

(3)  After  the  execution  and  delivery  of  said  application  by  said 
Mills  to  the  defendant,  on  December  4,  1880,  it  issued  to  him  its 
policy  of  insurance,  whereby,  in  consideration  of  the  premium,  of 
$47.98,  to  be  paid  on  or  before  December  4th,  in  every  year,  it  prom- 
ised to  pay  $1,000  to  said  Mills  20  years  from  date,  or,  in  case  of  his 
prior  decease,  to  his  sister,  the  plaintiff,  60  days  after  due  notice  and 
proof  of  his  death,  deducting  the  premium,  if  any,  for  the  balance 
of  the  policy  year.  It  was  further  provided  in  said  policy  as  foU 
lows : 

"After  one  or  more  premiums  shall  have  been  paid,  this  policy  shall  not  be- 
come forfeited  or  void  by  the  non-payment  of  any  subsequent  premium,  but 
shall  remain  in  force  for  an  amount  ^ro  rato  to  the  i\umber  of  premiums 
paid,  tb-wit,  for  one-twentieth  of  the  amount  insured  for  each  and  every  pre- 
mium paid.  This  conti-act  is  made  and  to  be  performed  in  the  commonwealth 
of  Massachusetts." 

(4)  After  the  payment  of  the  first  premium,  and  the  failure  to  pay 
the  second,  and  on  the  twenty-seventh  day  of  October,  A.  D.  1882, 
the  insured  died,  and  due  notice  and  proof  was  made.  The  policy 
was  then  in  force  to  the  full  amount  if  chapter  186  hereinafter  men- 
tioned applied  thereto.  Thereupon  the  plaintiff  claimed  the  applica- 
tion of  the  statute  of  1861,  c.  186,  and  demanded  the  full  amount  of 
insurance,  $1,00U;  but  the  defendant  contended  that  chapter  186  of 
the  Laws  of  1861  did  not  apply  to  said  policy;  or,  if  it  did,  that  by 
reason  of  the  waiver  of  the  statute,  and  the  agreement  by  the  insured 
to  accept  the  provision  made  for  a  paid-up  policy  for  an  amount  rat- 
ably proportional  to  the  number  of  premiums  paid,  to-wit,  one-twen- 
tieth of  $1,000  for  each  premium  paid,  the  plaintiff  was  entitled  to 
receive  $50,  which  it  offered  to  pay  the  plaintiff. 

(5)  Judgment  is  to  be  rendered  for  the  plaintiff  for  $50,  without 
costs  or  interest,  in  case  the  court  sustains  the  contention  of  the  de- 
fendant; and  for  $1,000,  and  interest  from  December  27,  1882,  and 
costs,  in  case  the  court  sustains  the  contention  of  the  plaintiff. 

A  jury  was  waived. 

Chag.  A.  Kent,  for  plaintiff. 

Alfred  Russell,  for  defendant. 

Brown,  J.  The  question  is  as  to  the  applicability  of  the  statute^ 
and  as  to  whether  it  was  waived  by  tbe  provisions  of  the  policy.  The 
statute  of  Massachusetts,  passed  in  1861,  to  which  this  policy  was 
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made  snbject,  provided  that  no  policy  of  insuranoe  hereafter  issued 
by  any  company  chartered  by  the  aathority  of  the  oommonweaith 
shall  become  void  or  be  forfeited  by  the  non-payment  of  the  preminm 
thereon,  etc.  There  follows  a  provision  that  the  first  preminm  shall 
eonstitate  what  is  called  a  temporary  insaranoe ;  and  if  the  statute 
applied  to  the  policy,  the  plaintiff,  as  appears  by  the  stipulation ,  was 
insured  to  the  amount  of  $1,000,  the  full  amount  of  the  policy,  for 
some  two  years  after  the  payment  of  the  first  preminm.  When  he 
died  he  would  have  been  entitled  to  receive  the  full  amount  of  the 
policy,  although  after  the  expiration  of  what  is  called  the  temporary 
insurance  the  policy  would  become  absolutely  void.  The  second  sec- 
tion of  the  chapter  provides  that  if  the  death  of  the  party  occur  within 
the  term  of  the  temporary  insurance  covered  by  the  value  of  the  policy, 
if  no  condition  shall  have  been  violated  by  the  insured,  the  company 
shall  be  bound  to  pay  the  amount  of  the  policy  the  same  as  though 
there  had  been  no  lapse  of  the  premium,  "anything  in  the  policy  to 
the  contrary  notwithstanding." 

This  policy,  instead  of  being  issued  in  the  ordinary  form,  provided 
specially  that  upon  the  payment  of  the  premium  the  policy  should  be 
non-forfeitable,  and  should  stand  good  for  that  portion  of  the  sum 
insured  which  the  premium  represented.  The  policy  having  been  a 
20-year  endowment  policy,  and  the  first  premium  having  been  paid, 
it  eontinaed  good  for  $50,  or  one-twentieth  of  the  amount  insured. 

The  plaintiff  insists  that  this  provision  of  the  statute  could  not  be 
waived,  and  that  as  the  period  of  the  temporary  insurance  provided  by 
it  had  not  expired,  she  is  entitled  to  recover  the  entire  amount  of  her 
policy.  The  vital  question,  then,  is  whether  it  was  competent  for  the 
parties  to  waive  the  provision  of  the  statute  in  express  terms.  We 
have  no  doubt  that  the  statute  was  intended  to  apply  to  all  policies, 
"anything  to  the  contrary  notwithstanding,"  as  the  statute  expressly 
says;  and  that  if  the  policy  had  been  an  ordinary  one  the  party  would 
have  been  entitled  to  the  whole  sum  insured.  It  is  questionable 
whether  the  policy  actually  issued  was  not  a  more  beneficial  one  for 
the  insured  than  the  one  provided  for  by  the  statute ;  because  if  the 
temporary  insuranoe  had  expired,  the  policy,  by  the  statute,  became 
void,  and  nothing  could  be  recovered  upon  it,  although  the  first  pre- 
minm bad  been  paid ;  but  under  the  stipulation  in  the  policy  it  did 
not  become  void,  but  only  became  a  policy  for  the  pro  rata  amount 
of  the  sum  insured;  that  is,  in  this  case,  for  one-twentieth.  In  this 
particular  case  it  operates  unfortunately  for  the  insured,  because  hav- 
ing died  while  the  temporary  insurance  was  still  in  force  he  would, 
ander  the  statute,  be  entitled  to  the  entire  sum  insured,  whereas  un- 
der this  policy,  as  already  stated,  he  would  be  only  entitled  to  one- 
twentieth  of  this  amount. 

The  question,  then,  is  whether  it  was  competent  for  the  parties  to 
waive  the  provisions  of  the  statute.  It  is  objected  by  the  plaintiff 
that  the  statute  must  apply,  fint,  because  the  pleadings  set  up  no 


Digitized  by 


Google 


80  FEDRRAL  REPORTER. 

It  Ib  further  olaimed  by  the  plaintiff  that  the  letter  of  the  state 
agent  to  the  assured  estops  the  company  from  disputing  the  fact  that 
the  policy  had  not  lapsed.  But  the  policy  expressly  provides  that  no 
person  except  the  president  or  secretary  is  authorised  to  make  or 
waive  oontraots.  The  agent  had  no  authority  to  pat  a  construction 
upon  this  contract  different  from  that  which  the  law  puts  upon  it. 

Upon  the  whole,  we  have  come  to  the  conclusion  that  the  plaintiff 
is  entitled  to  a  judgment  for  $50,  without  costs,  and  as  there  was  no 
tender  made  of  the  amount,  no  costs  can  be  awarded  to  the  defend- 
ant. 


GaossiiET  V.  CoNNBCTionT  FiRH  Ins.  Co. 

(ObreuU  (kmrt,  D.  MoMoehiueCti.    April  6. 1886.) 

PiBK  mauBAHOE— PoucT— Pbovibiok  FOB  Abbitbation— CoHDrhoiT  Pbxoed- 

ENT. 

A  provision  in  a  policy  of  flre  insurance  that  in  case  any  difference  of  opin- 
ion snail  arise  as  to  the  amount  of  loss  it  shall  be  referrea  to  arbitrators  to  be 
chosen  as  therein  directed  is  not  a  condition  precedent  to  a  recovery  for  a 
loB^.  or  to  any  proof  on  the  trial  of  the  amount  of  the  1o3b.> 

At  Law. 

Gaston  d  Whitney,  A.  French,  and  G.  F.  Williamt,  for  plaintiff. 

J.  D.  Bryant  and  W.  O.  Russell,  for  defendants. 

Carpenter,  J.  This  is  an  action  at  law  on  a  policy  of  fire  in- 
surance.  In  advance  of  the  trial,  and  from  considerations  of  con- 
venience, counsel  have  been  heard  to  argue  certain  questions  which 
will  arise  on  the  trial,  in  order  that  they  may  be  provisionally  deter- 
mined. The  same  questions  will  also  arise  in  the  case  of  Reed  v. 
Fire  Ins.  Co,  of  Philadelphia,  and  counsel  therein  have  also,  been 
heard  to  argue  those  questions.  The  policies  in  question  contain 
the  following  provisions : 

"In  case  of  any  loss  or  damage  the  company,  within  sixty  days  after  the 
insured  shall  have  submitted  a  statement  as  provided  in  the  preceding  clause, 
shall  either  pay  the  amount  for  which  it  shall  be  liable  or  replace  the  prop- 
erty," etc.  "In  case  any  difference  of  opinion  shall  arise  as  to  the  amount  of 
loss  under  this  policy,  it  is  mutually  agreed  that  the  said  loss  shall  be  referred 
to  three  disinterested  men,  tlie  company  and  the  insured  each  choosing  one 
out  of  three  persons  to  be  named  by  tlie  other,  and  the  third  being  selected 
by  the  two  so  chosen:  provided,  that  aeither  party  shall  be  required  to  choose 
or  accept  any  person  who  has  served  as  a  referee  in  any  like  case  within  four 
montlis;  and  the  decision  of  a  majority  of  said  referees  in  writing  shall  be 
final  and  binding  on  the  parties. " 

At  the  trial  of  these  causes  evidence  will  be  offered  tending  to  show 
the  amount  of  loss  under  the  policy,  but  such  evidence  so  offered  will 


'See  note  at  end  of  case. 
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not  eonsist  in  any  part  of  the  award  of  referees  appointed  under  the 
proTisions  of  the  clanse  last  qnoted.  To  the  introdnotion  of  evidence 
80  offered  the  defendants  will  object  on  the  ground  that  the  agree- 
ment for  reference  contained  in  the  policy  is  to  be  construed  to  make 
the  award  of  referees  a  condition  precedent  io  any  proof  of  amount 
of  loss,  or  to  make  it  the  sole  evidence  as  to  such  amount.  When  the 
testimoDy  shall  be  closed,  the  defendants  will  pray  a  ruling  that  the 
verdict  shall  be  for  the  defendants  on  the  ground  that  the  effect  of 
the  agreement  for  reference  is  to  make  such  a  reference  a  condition 
precedent  to  the  right  of  the  insured  to  recover. 

Upon  these  two  motions  a  vital  question  will  be  whether  the  agree- 
ment for  reference  is,  on  the  one  hand,  a  collateral  contract,  or,  on 
the  other  hand,  is  expressly  or  by  implication  a  condition  precedent 
to  recovery  or  to  any  proof  of  the  amount  of  the  loss.  Upon  exam- 
ination  of  authorities,  I  am  of  opinion  that  the  agreement  is  a  collat- 
eral contract  only.  The  questions  which  I  have  stated,  as  well  as 
several  other  questions  which  in  different  views  of  the  case  might  be 
material,  have  been  argued  very  fully,  and  with  great  skill  and  learn- 
ing, and  abundant  citation  of  authorities.  The  cases,  however,  upon 
which  counsel  on  both  sides  mainly  rely  are  but  few  in  number. 

The  defendants  refer  to  Scott  v.  Avery,  5  H.  L.  Cas.  811.  The 
agreement  in  that  case  was  "that  the  sum  to  be  paid  by  this  associa- 
tion to  any  suffering  member  for  any  loss  or  damage  shall,  in  the 
first  instance,  be  ascertained  and  settled  by  the  committee;  and  the 
flnffering  member,  if  he  agrees  to  accept  such  sum  in  full  satisfaction 
of  his  claim,  shall  be  entitled  to  demand  and  sue  for  the  same  as 
soon  as  the  amount  to  be  paid  has  been  so  ascertained  and  settled, 
hot  not  before ;  which  can  only  be  claimed  according  to  the  custom- 
ary mode  of  payment  in  use  by  the  society ;  and  if  a  difference  shall 
arise  between  the  committee  and  any  suffering  member  relative  to 
settling  any  loss  or  damage,  *  *  *  in  such  case  the  member 
dissatisfied  shall  select  one  arbitrator,  *  •  *  which  three  arbi- 
trators, or  any  two  of  them,  shall  decide  upon  the  claims  and  mat- 
ters in  dispute  according  to  the  rules  and  customs  of  the  club,  to  be 
proved  upon  oath  by  the  secretary."  The  defendants  also  refer  to 
Delaware  d  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  250. 
In  that  case  the  contract  was  that  "in  case  of  an  enlargement  of  the 
said  canal  the  said  president,  managers,  and  company,  and  their  sue- 
eessors  and  assigns,  may  also  charge  and  collect  an  additional  toll  on 
coal  transported  in  pursuance  of  this  agreement,  at  a  rate  per  ton  of 
8,^0  pounds,  to  be  established  after  the  completion  of  such  enlarge- 
ment in  the  manner  following,  viz.,"  etc.  In  these  two  cases,  there- 
fore, it  appears  that  the  contract  expressly  was  to  pay  such  a  sum 
as  should  be  fixed  by  arbitration  according  to  a  prescribed  plan. 

The  defendants  claim,  however,  that  the  agreement  here  is  made 
a  condition  precedent  by  a  necessary  implication.  Against  this  view 
the  plaintiffs  cite,  among  other  cases,  Dawson  v.  Fitzgerald,  L.  B.  1 
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Exch.  Div.  267 ;  Schollenberger  v.  Phoenix  Itu.  Co.,  7  Ins.  Law  J.  697 ; 
Reed  t.  Washington  F.  dt  M.  Int.  Co.,  188  Mass.  572;  Clement  v. 
British  America  Attur.  Co.,  (Sop.  Gt.  Mass.)  5  N.  E.  Bep.  847.  I 
therefore  decide  that  should  the  questions  to  which  reference  has  been 
made  be  raised  before  me  in  a  trial  of  these  cases  with  a  jury,  I  should 
overrule  the  objection  of  the  defendants,  and  permit  the  evidence  of 
amount  of  loss  to  go  to  the  jury;  and  I  should  overrule  the  request  of 
the  respondents  for  an  instruction  to  the  jury  that  the  plaintiff  is  not 
entitled  to  recover. 

NOTE. 

It  is  said  in  Gauche  v.  London  &  Tjancasbire  Ins.  Co.,  10  Fed.  Rep.  347,  thai;  the  con- 
ditioDS  in  a  policy  of  insurance  requiring  preliminary  proo6,  aad  a  reference  to  arbitra- 
tion in  case  of  dinereuce,  are  conditions  precedent  to  a  suit  upon  the  policy. 

It  was  held  by  the  supreme  court  of  Iowa  in  Gere  v.  Council  Bluffs  Fire  Ins.  Co.,  23  N. 
W.  Eep.  137,  that  where  a  fire  insurance  policy  provides  that  in  case  differences  shall 
arise  as  to  the  amount  of  loss  the  subject  shall  be  submitted  to  arbitratioa  on  the  re- 
quest of  either  party,  and  the  award  made  in  writing  shall  be  binding  as  to  the  amount 
of  loss  or  damage,  it  does  not  render  an  arbitration  a  condition  precedent  to  the  right  of 
the  insured  to  sue  to  recover  a  loss,  but  is  nothing  more  than  a  mode  of  providing  what 
should  be  deemed  conclusive  evidence  of  one  of  tlie  facts.  • 

A  fire  insurance  policy  provided  for  arbitration  in  case  of  loss.  Through  the  failure 
and  refusal  of  defendant  to  go  on  with  the  arbitration  agreed  npon  it  became  ineifectual, 
and  in  the  mean  time,  partly  under  orders  pX  the  city,  the  debrii  was  removed.  Defend- 
ant then  requested  jjlaintiff  to  submit  to  a  second  arbitration,  which  he  refused  to  do, 
and  brought  this  action.  Held,  that  plaintilf  having  once  consented  to  arbitrate,  if  the 
arbitration  failed  and  came  to  an  end  from  the  fault  of  the  defendants,  the  arbitration 
clause  could  not  stand  in  the  way  of  the  action,  tlhrig  ▼.  Williamsburg  City  Fire  Ins. 
Co.,  (N.  Y.)  4  N.  E.  Rep.  745. 

It  is  not  infrequently  provided  in  policies  of  insurance  that  any  dispute  arisiiu:  un- 
der the  policy  shall  be  referred  to  arbitrators.  Such  agreements  to  arbitrate  do  not 
oust  the  courts  of  their  jurisdiction.  AU^e  v.  Marvland  Ins.  Co.,  6  Bar.  ifcj.  408; 
Robinson  v.  Georges  Ins.  Co.,  17  Me.  131;  Kill  v.  Hollist«r,  1  Wils.  129;  Amesbury  v. 
Bowditch  Ins.  Co.,  6  Gray,  696. 

Where  the  underwriters  refused  to  pay  the  loss  of  the  assured,  bis  right  of  action 
has  been  held  immediately  to  accrue,  although  there  was  a  clauiie  in  the  policy  that 
payment  was  not  to  be  made  until  90  days  after  proof  and  adjustment  of  the  loss,  and 
that,  in  case  of  dispute,  the  same  might  be  settled  by  arbitrators.  AU^re  v.  Maryland 
Ins.  Co.,  6  Har.  &  3. 408. 

Under  such  a  provision  an  action  may  be  sustained  without  any  offer  to  refer.  Robin- 
son V.  Georges  Ins.  Co.,  17  Me.  131. 

But  if  there  be  a  reference  depending,  or  made  and  determined,  it  might  be  a  bar. 
Kill  v.Hollister,  1  Wils.  129. 

In  Avery  v.  Soott,  8  Welsb.,  H.  &  Q.  497.  it  was  decided  that,  although  an  agreement 
which  ousts  the  courts  of  their  jurisdiction  is  illegal  and  void,  yet  an  agreement  iti  a  pol- 
icy of  insurance  as  to  arbitration  was  not  of  that  description,  since  it  did  not  deprive  the 
plaintiff  of  his  right  to  sue,  but  only  rendered  it  a  condition  precedent  that  the  amount 
to  be  recovered  suould  be  first  ascertained,  either  by  the  committee  or  arbitrators. 

In  Goldstone  v.  Osbom,  2  Car.  &  P.  550.  it  was  held  that  the  insured  might  maintain 
'  an  action  on  such  a  policy,  notwithstanding  the  condition,  when  it  appeared  that  the 
insurers  denied  the  general  right  of  the  insured  to  recover,  and  did  not  merely  ques- 
tion the  amount  of  damage. 

So  he  may,  if  the  insurance  company  waive  the  right  to  a  submionon  to  arbitration, 
as  by  taking  possession  and  repairing  the  thing  insured.  Cobb  v.  New  England  M.  Ins. 
Co.,  6  Gray,  193. 

The  efFect  of  an  agreement  to  refer  to  arbitration,  where  no  reference  has  taken  place, 
cannot  take  away  the  jurisdiction  of  any  court.  See  Mitchell  v.  Harris,  2  Ves.  Jr.  129, 
and  Street  v.  Rigby,  6  Ves.  Jr.  814. 

A  simple  agreement  inserted  in  a  contract  that  the  parties  will  refer  any  dispute  aris- 
ing thereunder  to  arbitration  will  not  bar  a  suit  at  law  by  either  party  upon  the  con- 
tract before  an  offer  to  arbitrate;  but  when  the  contract  stipulates  that  the  arbitra- 
tion is  to  be  a  condition  precedent  to  tlie  right  to  sue  upon  the  contract,  or  this  may  be 
inferred  upon  construction,  no  suit  can  be  maintained  unless  the  plaintiff  made  all 
reasonable  effort  to  comply  with  the  condition.  Perkins  v.  United  States  JSlectrir  Light 
Co.,  16  Fed.  Rep.  513. 
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It  fa  said  In  Old  Saocelito  lisnd,  eto.,  Co.  v.  Commercial  TTnion  Aranr.  Co.,  (Cal.)  5 
Pac.  Rep.  232,  that  courts  arenotdepr'ved  of  their  jurisdiction  because  of  a  general  pro- 
Tision  in  an  agreement  that  all  disputes  which  may  arise  in  the  execution  shall  be  de- 
cided by  arbitrators,  bnt  that  the  parties  may  agree  upon  some  method  to  liquidate 
damages  which  in  their  nature  are  unliquidated ;  and  until  such  method  has  been  pur- 
sard,  or  some  excuse  for  not  doing  so  proven,  no  recovery  can  be  had. 

A  proTiaion  in  a  contract  whereby  all  disputes  between  the  parties  are  to  be  sub- 
mitted to  arbitration  before  being  made  the  subject  of  litigation  in  tlie  courts  ianot  bind- 
ing upon  the  parties  wlien  the  controversy  arises  out  of  the  non-payment  of  a  sura  of 
moD^  stipulated  in  the  contract  to  be  paid.  Sutro  Tunnel  Co.  r.  Segr^ated  Belcher 
Min.  Co^  (tier.)  7  Fac.  Bep.  271. 


McGiNNis  V.  Fabbbllt  and  others. 

(Circuit  Ootirt.  8.  D.  Nea  York.    March  26,  1886.) 

PABTNBiiaHip — Spbgiaii  Pabtkeb— Paymbnt  o»  Oapttai,  by  Chkck— New  Jbb- 

SET  STATtJTB. 

The  delivery  before  the  filing  of  a  certificate  of  special  partnership,  by  a 
party  intending  to  become  a  special  partner  to  the  general  partners,  of  a 
check  payable  to  their  order,  drawn  on  a  bank,  where  he  has  funds  to  meat 
it,  is  not  an  actual  cash  payment,"  within  the  meaning  of  the  New  Jersey 
statute,  and  will  not  entitle  him  to  protection  as  a  special  partner.* 

At  Law. 

Abbett  d  Fuller,  (Leon  Abbett,  of  ooansel,)  for  appellant. 

John  H.  Shield,  {W.  C.  Beecher,  of  counsel,)  for  plaintiff. 

Walucb,  J.  On  the  twenty-sixth  day  of  February,  1888,  the 
defendant  Farrelly,  with  others,  intending  to  form  a  limited  partner- 
ship in  which  Farrelly  was  to  be  a  special  partner  and  the  others 
general  partners,  executed  a  certificate  in  the  form  required  by  the 
laws  of  New  Jersey,  where  the  partnership  business  was  to  be  car- 
ried on,  which  recited  that  the  amount  of  capital  contributed  to  the 
common  stock  by  said  Farrelly  was  the  sum  of  $2,500,  and  that  the 
partnership  was  to  commence  on  that  day.  Unless  a  limited  part- 
nership was  formed  pursuant  to  the  statutes  of  New  Jersey,  the  de- 
fendant Farrelly  is  liable  to  the  plaintiff  upon  the  demand  in  suit  as 
a  general  partner.  The  question  is  whether  the  statutes  of  New 
Jersey  were  complied  with. 

The  Revised  Laws  of  New  Jersey  provide  that  such  partnership 
may  consist  of  one  or  more  persons,  who  shall  be  called  general 
partners,  and  of  one  or  more  persons  who  "shall  be  called  special 
partners,  and  who  shall  contribute  in  actual  cash  payments  a  spe- 
cific sum  as  capital  to  the  common  stock;"  that  a  certificate  shall  be 
signed  by  the  several  persons,  reciting,  among  other  things,  the  amount 
of  capital  which  shall  have  been  contributed  by  the  special  partner; 

*  See  note  at  end  of  case. 
▼.27F.no.  1—3 
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that  this  certificate  be  filed  in  the  office  of  the  connty  clerk,  and  that 
there  shall  be  filed  vith  the  certificate  an  affidavit  of  a  general  part- 
ner, stating  that  the  sums  specified  in  the  certificate  to  have  been 
contributed  by  each  of  the  special  partners  to  the  common  stocE 
"have  been  actually  and  in  good  faith  paid  in  cash."  The  laws  also 
provide  that  if  any  false  statement  be  made  in  such  certificate  or  af- 
fidavit, all  the  persons  interested  in  such  partnership  shall  be  liable 
for  all  engagements  thereof  as  general  partners.  February  26, 1883, 
the  certificate  was  acknowledged  according  to  law,  and,  together 
with  an  affidavit  of  one  of  the  general  partners,  verified  on  that  day, 
in  form  according  to  statute,  was  filed  in  the  office  of  the  proper 
clerk.  At  this  time  Farrelly  had  not  contributed  any  actual  cash 
payment  as  capital  except  by  drawing  his  check  for  the  sum  of 
$2,500  on  a  New  York  city  bank,  and  delivering  it  to  one  of  the  gen- 
eral partners.  His  check  was  good  for  the  amount,  he  having  at  the 
time  a  large  balance  to  his  favor  at  the  bank  upon  which  it  was 
drawn.  The  time  when  the  check  was  delivered  was  after  banking 
hours,  and  it  was  retained  by  the  person  to  whom  Farrelly  delivered 
it  until  the  twenty-sixth  day  of  March  thereafter.  The  check  was 
not  presented  to  the  bank  or  used  in  the  mean  time,  and  on  the 
twenty-sixth  day  of  March  was  returned  to  Farrelly  unpaid.  There- 
upon Farrelly  drew  a  check  for  $5,000,  intended  to  cover  the  amount 
of  the  original  check,  and  a  loan  to  the  partnership  of  $2,500  in  ad- 
dition, whieh  check  was  delivered  to  one  of  the  firm,  deposited  to  the 
credit  of  the  firm,  and  the  firm  received  the  avails  thereof. 

It  must  be  held  that  no  actual  cash  payment  bad  been  contributed 
by  Farrelly  to  the  partnership  when  the  certificate  was  filed.  Simi- 
lar statutes  authorizing  the  creation  of  limited  partnerships  exist  in 
several  of  the  states  of  the  Union,  and  have  been  the  subject  of  ju- 
dicial exposition.  It  is  the  well-settled  doctrine  that  one  who  has 
not  strictly  complied  with  the  requisitions  of  such  statutes  cannot 
claim  exemption,  as  a  special  partner,  from  liability  for  the  debts  of 
the  firm  of  which  he  is  a  member ;  and  that  his  liability  as  a  general 
partner  is  fixed  if  he  has  omitted  to  make  his  contribution  to  the 
capital  of  the  firm  in  the  mode  required  by  the  true  construction  of 
the  statute.  When  the  statute  requires  the  contribution  to  be  made 
in  actual  cash  payments,  nothing  but  money  will  satisfy  its  meaning. 

In  the  case  of  Haggerty  v.  Foster,  103  Mass.  17,  in  speaking  of 
such  a  statute,  the  court  used  this  language : 

"The  statute  is  plain  and  explicit  It  requires  payment  to  be  made  when  a 
certificate  is  signed,  acknowledged,  and  recorded  as  the  foundation  of  the 
partnership;  and  this  certificate  must  recite  what  has  been  done,  and  not  that 
which  is  executory.  Its  object  is  to  provide  a  fund,  on  the  day  the  company 
is  formed,  to  be  thereafter  subject  to  no  contingencies  or  losses  except  those 
which  come  from  the  proper  business  of  the  partnership.  The  use  of  the 
phrase  'actual  cash  payments'  is  emphatic  and  significant.  It  is  wisely  in- 
tended to  exclude  a  construction  by  which  commercial  securities  of  any  de- 
scription short  of  cash  may  be  regarded  by  the  aid  of  mercantile  usage  or 
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otherwise  as  substantially  equivalent  to  cash,  and  to  remove  from  all  parties 
the  temptation  to  evade  its  requirements  in  this  respect." 

In  Durant  v.  Abendroth,  69  N.  Y.  148,  where  such  a  statute  was 
under  consideration  by  the  court  of  appeals,  the  court  said : 

"The  statute  peremptorily  requires  an  afBdavit  that  the  capital  has  been 
actually  paid  in  cash.  *  •  •  The  object  of  this  provision  is  to  secure  cer- 
tainty, and  to  prevent  equiv«K;aI  transactions  in  the  formation  of  these  part- 
nerships. Nothing  but  cash  satisfles  its  requirements.  No  engagement  or 
security,  however  good,  can  be  substituted  even  temporarily." 

In  Van  Ingen  y.  Whitman,  62  N.  Y.  513,  it  was  held  that  a  contri- 
bution in  credits  or  in  any  other  thing  except  cash,  however  convert- 
ible at  the  time  into  money,  is  not  a  compliance  with  the  statute. 

It  would  hardly  be  contended  that  the  delivery  of  a  check  by  the 
special  partner,  payable  at  a  future  day,  woald  meet  the  require- 
ments of  the  statute.  It  is  .urged,  however,  that  the  delivery  of  a 
check  payable  at  sight  is  equivalent  to  an  appropriation  of  a  cash 
fond  to  the  capital  of  the  partnership,  and  is  therefore  a  substantial 
compliance  with  the  statute.  If,  instead  of  handing  over  the  money, 
the  special  partner  should  deposit  the  amount  of  his  contribution  in 
a  bank  to  the  credit  of  the  firm,  or  with  a  third  person  so  as  to  part 
with  all  control  over  it  by  himself  exclusively,  and  enable  the  general 
partners  to  appropriate  it,  it  might  well  be  urged  that  this  would  be 
a  sufficient  compliance  with  the  statute.  A  sum  may  be  deemed  to 
be  paid  or  contributed  in  cash  when  the  money  is  placed  within  the 
absolute  control  of  the  person  who  is  to  receive  it,  although  not 
within  his  manual  custody.  But  where  a  check  is  drawn  for  the  ben- 
efit of  the  payee  upon  a  bank  in  which  the  drawer  has  a  deposit,  and 
is  delivered  to  the  payee,  the  latter  does  not  acquire  even  an  equita- 
ble lien  upon  the  fund  in  bank.  The  relations  between  a  banker  and 
depositor  to  whose  credit  money  is  placed,  is  the  ordinary  relation  of 
debtor  and  creditor,  and  has  been  universally  so  regarded  since  the 
question  was  elaborately  discussed  and  decided  in  the  house  of  lords 
in  the  case  of  Foley  v.  Hill,  2  H.  L.  Cas.  28.  It  is  equally  well  set- 
tled that  an  assignment  of  a  part  of  a  debt  will  not  bind  the  cred- 
itor either  in  equity  or  at  law,  nor  deprive  him  of  the  right  to  pay  the 
whole  to  the  assignor  after  notice  that  part  has  been  transferred  to 
the  assignee,  (Mandeville  v.  Welch,  6  Wheat.  277 ;  Gibson  v.  Cooke, 
20  Pick.  15;  Hopkins  v.  Beebe,  26  Pa.  St.  85;  Gibson  v.  Finley,  4  Md. 
Ch.  75;)  and  because  the  right  of  the  depositor  against  a  bank  is 
merely  that  of  a  creditor,  and  an  assignment  of  part  of  the  deposit  is 
not  an  equitable  assignment  of  any  interest  in  the  fund,  a  bill  of  ex- 
change or  check,  before  acceptance,  does  not  operate  as  a  transfer  of 
the  funds  of  the  drawer  in  the  hands  of  the  drawee,  nor  create  any 
lien  thereon.  Chapman  v.  White,  6  N.  Y.  41 2.  The  holder  of  a  bank- 
check  cannot  sue  the  bank  for  refusing  payment  in  the  absence  of 
proof  that  it  was  accepted  by  the  bank  or  charged  against  the  drawer. 
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Bank  of  the  Republic  v.  MUlard,  10  Wall.  152 ;  F%rtt  Nat.  Bank  v. 
Whitman,  94  U.  S.  343. 

A  check  is  but  an  order  on  a  depositary,  directing  bim  to  pay  a 
certain  sum  to  the  payee  or  bearer.  The  drawer  can  intercept  its 
payment  at  any  time  before  actual  payment  or  acceptance  by  the 
drawee.  It  does  not  furnish  to  the  payee  a  fund  which  is  subject  to 
bis  exclusive  control.  It  may  be  regarded  by  mercantile  usage  as 
equivalent  to  a  cash  payment;  it  may  be  convertible  immediately 
into  money ;  but  its  delivery  to  the  general  partners  is  not  the  pay- 
ment in  actual  cash  which  is  contemplated  by  the  statute.  No  bet- 
ter illustration  of  the  danger  that  would  attend  such  a  loose  con- 
struction of  the  statute  as  would  permit  the  terms  "actual  cash  pay- 
ment" to  be  fulfilled  by  the  delivery  of  a  check,  payable  at  sight  to 
the  general  partners,  could  be  suggested  than  is  shown  by  the  facts 
of  this  case.  Although  the  affidavit  filed  with  the  certificate  stated 
that  the  contribution  of  the  special  partner  had  been  actually  and  in 
good  faith  paid  in  cash,  the  money  was  not  realized  until  a  month 
subsequent  to  the  filing  of  the  affidavit.  Tliere  may  not  have  been 
any  intentional  bad  faith  in  the  transaction;  but  if  it  should  be  per- 
mitted to  stand  the  purpose  of  the  statute  would  be  wholly  frus- 
trated. 

Judgment  is  ordered  for  the  plaintiff. 

NOTE.. 

Statutory  provisions  respecting  the  formation  of  "limited  putnenhipa  "  most  be 
strictly  pursued;  and,  where  the  statute  requires  the  contribution  of  the  "special" 
partner  to  be  in  cash,  he  cannot  make  it  partly  in  cash  and  partly  in  goods,  credits,  or 
assets  of  another  ilrm.  Lineweaver  ▼.  Slagle,  (Md.)  2  Atl.  Riep.  (^.  The  court  in  this 
case  say  that  the  contribution  in  government  bonds  or  any  other  class  of  commercial 
securities,  no  matter  how  valuable  they  may  be,  or  how  easily  convertible  into  money, 
cannot  be  accepted  as  a  substitute  for  the  "actual  cash  payments"  which  the  statute 
requires;  citing  Haviland  v.  Chace,  39  Barb.  283 ;  Fierce  v.  Bryant,  6  Allen,  91 ;  Hag- 
gerty  v.  Foster,  103  Mass.  37;  Richardson  v.  Hogg,  38  Pa.  8t.  153;  In  re  Merrill,  12 
Blatchf.  221 ;  Van  Ingen  v.  Whitman,  62  N.  Y.  513. 

Where,  in  the  attempt  to  form  a  Umited  partnership,  the  special  partner  fails  to  con- 
tribute the  cash  capital  as  agreed  upon,  and  as  reqiiirea  by  statute,  ne  is  liable  as  gen- 
eral partner.  Sharp  v.  Hutchinson,  (N.  Y.)  3  N.  £.  Kep.  600.  See,  also,  Lineweaver  v. 
Slagle,  (Md.)  2  Atl.  Rep.  693. 


MoBOAN  and  others  v.  Gox  and  others. 
(Ciereuit  Court,  W.  D.  Teta*.    1886.) 

.  Etidbncb— 'Rboord  of  Deed— AcKNOWLKDaMKN'p— NoTAHiAi,  Seai. 

The  record  of  a  deed  that  recites  that  the  notary  public  who  took  the  ac 
knowledgment  had  no  proper  seal,  and  used  a  private  seal,  is  admissible  in 
evidence  in  Texas.  . 

2.  Same— Deed  Offered  in  Evidence  fob  One  Fubposb  in  Evu>ence  for  Ali 
PunpOBES. 

Where  plaintiff  offers  a  deed  on  which  his  opponent  relies  as  evidence  of  hit 
title,  in  evidence,  for  the  purpose  of  showing  that  such  deed  is  a  forgery,  ii 
the  evidence  fails  to  show  that  it  is  a  forgery,  it  is  in  evidence  for  all  pur 
poses  for  which  it  could  be  used,  and  defendant  may  take  advantage  of  it. 

At  Law. 
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ToBNEB,  J.  This  is  a  suit  by  the  pIainti£FB,  as  heirs  at  law  of 
Charles  Morgan,  deceased,  for  one  league  and  labor  of  land  situate 
in  Llano  county.  The  patent  bears  date  December,  A.  D.  1848,  sur- 
vey No.  509,  by  virtue  of  certificate  No.  493.  The  grantee,  Charles 
Morgan,  died  February  14,  1847.  The  suit  is  in  the  usual  form  in 
trespass  to  try  title, — petition  filed  July  16,  1886.  The  defendants 
filed  their  first  answer,  August  9,  1885,  and  their  amended  original 
answer,  February  12,  1886.  In  this  amendment  they  pleaded  not 
guilty  of  the  wrongs,  etc.,  and  the  statute  of  limitations  of  five  and 
ten  years.  They  also  pleaded  valuable  improvements  in  good  faith. 
The  same  day,  February  12, 1885,  after  defendants'  amendment  was 
filed,  plaintiffs  filed  their  first  supplemental  petition. 

The  defendants  claim  title  as  follows:  (1)  By  virtue  of  an  appar- 
ent transfer  of  the  certificate  No.  493,  (by  virtue  of  which  the  patent 
issned  to  Charles  Morgan,  as  the  assignee  thereof,)  from  Charles  Mor- 
gan, plaintiffs'  ancestor,  to  one  T.  S.  Milfo.M ;  and  (2)  a  transfer  from 
the  said  T.  S.  Milford  to  one  R.  W.  Nelson;  (3)  and  from  B.  W.  Nel- 
son to  Euceba  Moore,  wife  of  Nat.  Moore.  Under  Moore  and  wife  all 
the  defendants  claim. 

In  the  plaintiffs'  supplemental  petition  they  plead,  among  other 
things,  that  if  defendants  do  hold  possession  of  the  various  portions 
of  said  league  and  labor,  they  each  hold  under  and  deraign  their  title 
under,  through,  and  by  virtue  of,  a  forged  transfer,  from  the  grantee 
to  one  T.  S.  Milford,  of  the  said  certificate  No.  493,  by  virtue  of 
which  the  land  was  patented.  An  affidavit  was  also  filed  by  the 
plaintiff  on  the  twelfth  day  of  February,  1886,  stating  that  the  affi- 
ant (one  of  the  plaintiffs)  believed  the  transfer  from  Charles  Morgan 
to  Thomas  S.  Milford  was  and  is  a  forgery.  Thus  the  pleadings 
stood  when  the  parties  proceeded  to  trial. 

The  plaintiffs  proved  themselves  the  heirs  at  law  of  Charles  Mor- 
gan, deceased,  and  then  introduced  a  certified  copy  of  the  patent  to 
Charles  Morgan  for  the  land  in  controversy,  and  here  the  plaintiffs 
rested  their  case.  The  defendants  then  offered  in  evidence  a  deed 
from  £.  W.  Nelson  to  Euceba  Moore,  (who  was  and  is  wife  of  Nat. 
Moore.)  This  deed  is  for  the  entire  league  and  labor  sued  for,  and 
bears  date  the  twentieth  day  of  January,  1875.  Objections  were 
made  to  the  introduction  of  this  deed,  on  account  of  want  of  a  proper 
seal  used  by  the  notary  public ;  and  to  the  certificate  of  registration, 
because  the  certificate  recites  that  the  officer  has  no  seal,  and  there- 
fore uses  a  private  seal.  I  think  these  objections  untenable,  and  that 
the  same  was  properly  of  record  in  1875.  It  is  under  and  through 
this  deed  that  all  the  defendants  deraign  their  titles ;  but,  be  that  as 
it  may,  certain  it  is  that  the  plea  of  limitations  of  five  years,  under 
the  conditions  prescribed  by  the  statute,  would  have  protected  some 
of  the  defendants.  But  whether  this  be  so  is  not,  as  I  apprehend,  of 
importance,  as  the  finding  of  the  jury  cuts  off  all  right  to  recover,  if 
the  same  shall  be  permitted  to  stand. 
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After  the  defendants  had  offered  their  evidence  of  possession  and 
of  improvements,  plaintiffs  were  unwilling  to  risk  their  case  apon  the 
objections  made  to  the  introduction  of  many  of  the  deeds  under  which 
defendants  claimed.  I  should  have  stated,  however,  that  the  defend- 
ants rested  their  case  after  introducing  their  deeds,  and  evidence  of 
use  and  occupation,  payment  of  taxes,  eto.  The  plaintiffs,  I  say, 
seemed  unwilling  to  trust  the  case  in  that  condition,  and  plainti& 
then  offered  in  evidence  the  transfer  which  they  had  declared  a 
forgery,  viz.,  a  purported  transfer  from  Charles  Morgan  to  T.  8.  Mil- 
ford  to  the  certificate,  and  then  offered  in  evidence  a  transfer  from  T. 
S.  Milford  to  Robert  W.  Nelson,  no  objection  being  made  to  the  in- 
troduction of  the  same  by  the  defendants;  the  plaintiffs  asserting 
that  they  introduced  the  same  in  order  to  show  that  the  same  was  a 
forgery,  and  if  that  were  established,  it  precluded  the  defendants  from 
all  benefit  of  the  five  years  limitation.  This  transfer  or  purported 
transfer  from  Charles  Morgan  to  Milford  bears  date,  or  rather  the 
acknowledgment  bears  date,  the  sixth  day  of  November,  1840 ;  and 
was  taken  by  Thomas  Harvey,  notary  public.  There  is  nothing  on  its 
face  indicating  that  the  same  is  not  valid,  and  the  evidence  showed  that 
Harvey  was  a  notary  in  Matagorda  county  when  the  acknowledgment 
purports  to  have  been  taken.  The  transfer  from  Milford  to  Nelson 
bears  date  the  eighteenth  day  of  October,  1850,  acknowledged  before 
S.  W.  Perkins,  chief  justice  of  Brazoria  county.  I  have  before 
stated  that  B.  W.  Nelson  deeded  the  same  to  Mrs.  Nat.  Moore,  Jan- 
nary  20,  1875.  It  thus  appears  that,  if  the  deed  from  Charles  Mor- 
gan to  Milford  was  and  is  a  genuine  deed,  the  plaintiffs  have  no  in- 
terest in  the  land,  and  that  the  defendants  have  a  regular  chain  of 
title,  from  and  under  the  sovereignty,  of  the  soil,  as,  under  our  statute, 
the  patent  to  the  land,  although  to  Charles  Morgan,  inures  to  the 
benefit  of  his  assignees. 

As  I  stated,  the  plaintiffs  themselves  offered  in  evidence  the  trans- 
fer  from  Charles  Morgan  to  Milford,  and  no  objection  was  made  to  its 
introduction  by  the  defendants.  The  plaintiffs,  being  advised  of  the 
existence  of  this  transfer,  filed  an  affidavit  stating  that  the  same  was 
believed  to  be  a  forgery.  This  affidavit  precluded  the  defendants  from 
introducing  the  same  in  evidence  without  establishing  its  genuine- 
ness. It  may  well  be  understood  how  difficult  it  would  be  for  the 
defendants  to  prove  that  fact  in  the  mode  required  by  the  common 
law.  The  defendants,  therefore,  without  attempting  this  arduous 
task,  saw  fit  to  rest  their  case  upon  the  proofs  adduced  by  them  of 
possession,  use,  and  occupation  under  their  deeds.  It  is  believed  that 
when  the  plaintiffs  saw  fit  to  put  the  same,  i.  e.,  the  transfer  from 
Morgan,  in  evidence,  that  it  was  too  late  for  them  to  assert  that  the 
same  was  not  there  for  all  legal  pnrposes;  and  the  defendants,  in  or- 
der to  claim  the  benefits  thereof,  were  relieved  from  proving  such 
facts  as  would  have  been  necessary  for  them  to  have  &hown  in  order 
to  establish  it  as  an  ancient  document.     The  force  of  the  argument, 
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and  the  application  of  the  antborities,  prodneed  by  plaintiffs,  in  order 
to  sustain  and  establish  as  valid  an  instrument  bearing  date  30  years 
ago  and  upwards,  is  recognized,  bat  it  is  believed  that  those  rales 
can  have  no  bearing  in  this  ease,  as  tbe  plaintiffs  themselves  offered 
the  same,  and  no  objection  was  made  by  the  defendants,  and  after  the 
same  was  paf  in  evidence  by  the  plaintiffs  it  was  too  late  for  them  to 
say  that  it  was  not  properly  in  evidence  for  all  legal  purposes.  '  It  is 
true  that  plaintiff  said  they  introduced  it  to  show  that  the  same  was 
a  forgery, — to  deprive  the  defendants  of  the  benefits  of  the  laws  of  lim- 
itation of  five  years.  It  is  not  believed,  however,  that  the  plaintiffs 
eoald  occupy  the  position  of  having  placed  the  same  in  evidence  with 
a  view  to  show  the  same  to  be  a  forgery;  and,  failing  in  that,  that 
something  more  must  be  shown  by  the  defendants  in  order  to  avail 
themselves  of  it  in  showing  title  out  of  plaintiffs  and  in  them.  The 
plaintiffs  took  the  hazard,  when  they  put  the  same  in  evidence,  of  es- 
tablishing  its  forgery,  or  of  giving  the  defendants  the  full  benefit  thereof 
in  establishing  their  title.  If  this  be  true,  then,  as  the  jury  say  by 
their  verdict  that  the  evidence  fails  to  satisfy  them  that  tbe  same  ia 
s  forgery,  of  coarse  the  plaintiffs  inherited  nothing,  so  far  as  this  tract 
of  land  is  concerned,  and  the  verdict  must  stand,  if  the  charge  by  the 
court  was  correct,  viz. :  That,  as  tbe  plaintiffs  bad  put  the  transfer 
in  evidence,  after  having  asserted  the  same  was  a  forgery,  the  burden 
of  proof  was  upon  the  plaintiffs  to  satisfy  the  jury  that  it  was  so. 

There  are  many  facts  and  circumstances  that  tend  to  the  conclusion 
that  the  same  is  genuine:  (1)  Its  age;  (2)  there  is  nothing  upon  its 
face  to  cast  suspicion  upon  its  validity;  (3)  tbe  acknowledgment  was 
taken  before  a  person  shown  to  have  been  a  notary  public;  (4)  the 
evidence  shows  that  when  the  transfer  from  Nelson  to  Mrs.  Moore 
was  made,  this  transfer  was  passed  into  Mrs.  Moore's  bands.  At  all 
events  the  evidence  is  that  when  A.  H.  Cox,  one  of  the  defendants, 
purchased  of  Moore  and  wife,  tbe  transfer  from  Morgan  to  Milford, 
the  transfer  from  Milford  to  Nelson,  the  transfer  from  Nelson  to  Mrs. 
Moore,  together  with  the  patent  for  the  land,  were  respectively  ex- 
hibited to  him  (Cox)  by  Moore  and  wife.  Again,  one  of  the  paintiffs 
(and  the  only  plaintiff  who  was  a  witness)  testified  that  they  had  no 
knowledge  of  any  claim  they  had  in  these  lands,  and  never  were  ad- 
vised of  it  until  a  land  agent  of  the  city  of  Austin  advised  them  of  it, 
and  offered  to  bear  all  the  expenses  of  the  trial  for  the  one-half  of  what 
might  be  recovered.  True,  this  plaintiff  produced  in  evidence  what 
was  denominated  a  will,  which  he  aaid  bore  the  genuine  signature  of 
Charles  Morgan,  and  he  gave  it  as  his  opinion  that  he  did  not  think 
the  signatnre  to  the  transfer  genuine.  And  Mr.  B.  Fisher  was  placed 
on  tbe  stand,  and  by  comparing  the  signature  to  the  transfer  with  that 
to  the  will,  said  be  did  not  think  they  were  written  by  tbe  same  per- 
son. Tbe  jury  had  both  signatures  before  them,  as  well  as  the  evi- 
dence referred  to,  and  were  not  satisfied  of  the  alleged  forgery.  These 
signatoies  are  both  written  with  a  tremulous  hand,  and  I  am  unable  > 
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to  discover  the  disparity  spoken  of  by  the  expert  Fisher.  The  signa- 
tures are  both  written  in  small  letters,  the  ope  to  the  \?ill  in  fall  length, 
"Charles  Morgan."  If  it  was  the  uniform  custom  of  Mr.  Morgan  to 
write  his  name  in  full,  (about  which  there  is,  however,  no  evidence,) 
a  person  who  undertook  to  counterfeit  would  hardly  have  abbreviated 
the  first  name.  The  similarity  to  my  mind,  however.  Is  such  that  I 
feel  confident  that  it  is  really  genuine,  or  that  the  person  imitating 
had  knowledge  of  the  real,  true  signature  of  Mr.  Morgan. 

The  rule  is  that  he  who  affirms  a  fact  has  the  burden  upon  himself 
of  proving  that  fact.  The  plaintiffs  affirmed  the  forgery,  and  at- 
tempted to  establish  it.  In  this  the  jury  have  said  they  have  failed, 
and  the  plaintiffs  now  affirm  that  the  defendants  should  have  been 
charged  with  the  burden  of  showing  its  genuineness  before  they  could 
avail  themselves  of  the  benefit  of  the  transfer.  I  cannot  subscribe 
to  the  doctrine.  It  appears  to  me  that  the  plaintiffs,  in  order  to 
avoid  the  effect  of  the  statute  of  limitations  of  five  years,  erected  a 
target.  Upon  their  ability  to  demolish  the  same  they  trusted  tbeir 
case;  and,  having  failed  in  that,  their  right  to  recover  was  demol- 
ished, rather  than  the  target. 

'  For  the  reasons  above  stated  I  decline  to  disturb  the  verdict.  My 
views  being  correct,  I  deem  it  unnecessary  and.  unimportant  to  dis- 
oass  whether  any  errors  were  committed  in  the  introduction  of  other 
evidence,  as  the  view  taken  shows  that  the  plaintiffs  never  had  any 
right  of  action  at  all. 


Gbanoal  v.  Accident  Ins.  Co.  of  N.  A. 
{Circuit  Court,  y.  JO.  lllinoii.    March,  1886.) 

1.  AcciDBNT  Ins0kancb—Poliot— Death  vkox  Hakoino. 

Death  from  hanging,  when  the  insured  is  insane,  is  a  death  effected  through 
external,  accidental,  and  violent  means,  within  the  meaning  of  a  policy  of 
accident  insurance. 

8.  Same — Death  not  Caused  by  Bodily  iNFiKMrrY  ob  Dibkabe. 

The  policy  in  this  case  provided  that  the  insurance  should  not  extend  to 
death  or  disability  "which  may  have  been  caused  wholly  or  in  part  by  bodily 
infirmities  or  disease."  Ileld,  that  within  the  intent  of  the  contract,  and  the 
meaning  of  the  law,  the  death  was  caused,  not  by  bodily  infirmity  or  disease, 
but  by  the  act  of  self-destruction. 

At  Law. 

House,  Fry  do  Babb,  for  plaintiff. 

Thomas  Bates,  for  defendant. 

DvsB,  J.     On  the  twenty-third  day  of  May,  1884,  the  defendant 
company  issued  to  Edward  M.  Crandal,  since  deceased,  an  accident 
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policy  of  inanranee,  by  which  it  promised  to  pay  to  the  plaintiff,  who 
was  the  wife  of  the  insured,  the  sum  of  $10,000,  within  30  days 
after  sufficient  proof  that  the  insured,  at  any  time  within  the  con^ 
tinuance  of  the  policy,  had  sustained  bodily  injuries,  effected  through 
external,  accidental,  and  violent  means,  within  the  intent  and  mean^ 
ing  of  the  contract,  and  the  conditions  thereunto  annexed,  and  such 
injuries  alone  had  occasioned  death  within  90  days  from  the  happen* 
ing  thereof.  It  was  provided  in  the  policy  that  the  insurance  should 
notextend  to  death  or  disability  "which  may  have  been  caused  wholly 
or  in  part  by  bodily  infirmities  or  disease."  Further,  that  no  claim 
should  be  made  under  the  policy  if  the  death  or  injury  should  be 
caused  by  suicide  or  self-inflicted  injuries. 

While  this  policy  was  in  force,  the  insured,  Edward  M.  Crandal; 
took  his  own  life  by  hanging,  and  the  jury  to  whom  the  case  was  sub* 
mitted  for  a  special  verdict  on  the  facts,  has  found  that  at  the  time 
of  the  act  of  self-destruction  he  was  insacw.  The  question  reserved 
for  consideration  by  the  court,  and  now  to  be  determined,  is  whether 
the  death  was  one  covered  by  the  policy.  The  question  of  liability, 
as  it  here  arises,  upon  an  accident  policy  of  insurance,  seems  to  be 
one  of  first  impression.  Unaided  by  direct  authority,  the  court  is 
called  on  to  determine,  Jimt,  whether,  under  such  a  policy  as  this, 
death  from  self-destruction,  occurring  when  the  insured  is  insane, 
may  be  said  to  have  been  caused  by  bodily  injuries  effected  through 
accidental  means.  This  question,  it  will  be  understood,  is  here  to  be 
considered  quite  independently  of  the  question  whether  disease  or 
physical  infirmity  was  a  promoting  cause  of  death. 

The  verdict  of  the  jury  was  unquestionably  right.  The  case  was 
one  in  which  the  evidence  clearly  established  the  fact  of  insanity. 
The  symptom^  of  a  disordered  mind  were  manifested  in  the  connte- 
nance,  conduct,  and  conversation  of  thfe  insured.  He  was  sleepless, 
was  sometimes  unduly  excited,  then  unnaturally  depressed.  He  suf- 
fered to  such  an  extent  from  melancholy  that  he  abandoned  his  ac- 
customed habits  and  pursuits.  Fondness  for  family  and  friends 
changed  to  indifference;  and,  in  short,  his  reasoning  powers  and 
self-control  appear  to  have  been  prostrated  by  the  fear  of  want  and 
by  morbid  impulses  and  delusions,  such  as,  in  this  species  of  insan- 
ity, impel  to  self-destruction.  Upon  the  facts  shown,  the  jury  might 
well  find  that  his  judgment,  his  volition,  his  will,  were  overthrown,  so 
that,  in  the  language  of  Mr.  Justice  Nelson,  when  chief  justice  of 
New  York,  in  the  case  of  Breasted  v.  Farmers'  Loan  dt  Trust  Co.,  4 
HiU,  73,  75,  the  act  of  suicide  "was  no  more  his  act,  in  the  sense  of 
the  law,  than  if  he  had  been  impelled  by  irresistible  physical  power." 

Upon  the  verdict  and  the  facts  which  sustain  it,  it  may  then  be 
assumed  that  when  the  deceased  took  his  life  it  was  not  his  volun- 
tary, rational  act.  He  could  not  exercise  his  natural  powers  of  voli- 
tion, and  thereby  control  bis  judgment  upon  the  act  he  was  about  to 
commit.     The  physical  violence,  therefore,  which  terminated  his  life 
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was  the  same  as  if  it  had  oome  apon  him  from  sonrcea  outside  of 
himself,  and  for  which  he  was  cot  responsible.  It  was  force  ema- 
nating, not  from  the  brain  and  hand  of  Edward  M.  Crandal,  as  a  re- 
sponsible, Yolantary  agent,  bat  force  which  was  uncontrollable,  so 
far  as  he  was  concerned.  The  means  employed  to  produce  death 
were  external  and  violent.  Were  they  not  also,  in  a  just  and  true 
sense,  accidental,  if  the  deceased  was  so  far  bereft  of  his  reasoning 
faculties  that  his  act  was  not  the  resalt  of  his  will,  or  of  a  voluntary 
operation  of  his  mind  ?  If,  in  conseqaence  of  his  condition  of  irre- 
sponsibility,  the  violence  which  he  inflicted  upon  himself  was  the 
same  as  if  it  had  operated  upon  him  from  without,  then  why  wag 
not  the  death  an  accident  within  the  definition  of  that  term  as  gives 
by  Bouvier,  namely:  "An  event  which,  under  the  circumstances,  ip 
onuBual  and  unexpected  by  the  person  to  whom  it  happens;  the  hap- 
pening  of  an  event  without  the  concurrence  of  the  unU  of  the  perton  b^ 
whose  agency  it  was  caused  ?" 

No. case  has  been  cited  where  the  question,  as  here  presented,  was 
directly  in  judgment,  but  there  are  dicta  which  afford  some  aid  in 
reaching  a  conclusion.  In  7  Amer.  Law  Bev.  687,  588,  various  defi- 
nitions of  an  accident,  as  the  term  is  used  in  insurance  policies,  are 
given,  namely : 

"An  accident  is  '  any  event  which  takes  place  without  the  oversight  or  ex- 
pectation of  the  person  acted  upon  or  affected  by  the  event.'  Ripley  v.  Rail- 
way  Passengers^  Assur.  Co.,  2  Bigelow,  Gas.  758;  Providence  Life  Ins.  Co. 
V.  Martin,  32  Md.  310.  It  is  '  any  unexpected  event  which  happens  as  by 
chance,  or  which  does  not  take  place  according  to  the  usual  course  of  things.' 
North  American  Ins.  Co.  v.  Burroughs,  69  Pa.  St.  43.  'It  is  something 
which  takes  place  without  any  intelligent  or  apparent  cause;  without  desigri, 
and  out  cif  course.''  Mallory  v.  Travelers'  Ins  Co.,  47  K.  Y.  52.  <  Some  vio. 
lence,  casualty,  or  vis  major  is  necessarily  involved  *  in  the  term  accident. 
It  means,  In  short,  in  insurance  policies,  an  injury  which  happens  by  reason 
of  some  violence,  casualty,  or  vis  major  to  the  assured,  without  his  design 
or  consent,  or  voluntary  co-operation." 

Similar  definitions  are  given  by  Mr.  Justice  Paine  in  his  discus- 
sion of  the  question  in  Schneider  v.  Insurance  Co.,  24  Wis.  30. 

In  Scheiderer  v.  Insurance  Co.,  58  Wis.  14,  8.  C.  16  N.  W.  Rep. 
47,  it  was  alleged  in  the  pleading  that  while  the  insured,  who  was 
traveling  in  a  railway  car,  "was  in  a  dozed  and  unconscious  condition 
of  mind,  and  not  knowing  or  realizing  what  he  was  doing, "  he  involun- 
tarily  arose  from  his  seat,  and  walked  unconsciously  to  the  platform 
of  the  oar,  and  fell  therefrom  to  the  ground;  and  it  was  held  that 
this  constituted  a  good  cause  of  action  upon  a  policy  of  accident  in- 
surance. Here,  it  is  true,  the  injury  resulted  from  falling  from  the 
car;  but  since  the  moving  cause  was  the  involuntary  act  of  leaving 
the  seat  and  walking  to  the  platform,  the  case  suggests  the  inquiry, 
if,  for  example,  a  person  in  a  fit  of  somnambulism,  or  in  delirium, 
not  knowing  or  realizing  what  he  is  doing,  involuntarily  inflicts  injury 
upon  himself, — that  is,  by  means  of  hu  own  hand, — and  death  en< 
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warn,  ia  not  snoh  an  injary  as  much  the  resalt  of  accident  as  if,  in 
the  same  circamstances,  the  injur;  resnlts  from  other  external  forces, 
Bach  as  falling  from  the  platform  of  a  moving  train  ? 

In  Hill  V.  Insurance  Co.,  22  £[an,  189,  the  insured  took  poison  by 
mistake,  and  died  suddenly.  The  court  said  that  death  occurred 
through  accidental  means.  The  taking  of  the  poison  was  not  the  re- 
Bolt  of  the  vill  or  intention  of  the  person,  and  was  therefore  not  his 
voluntary  act.  It  was  adjudged,  however,  that  the  plaintiff  could 
not  recover,  on  the  ground  that^the  policy  contained  a  clause  that  the 
company  should  not  be  liable  if  death  should  be  caused  by  taking 
poison;  and  this  clause  was  held  to  exempt  the  company  from. liabil- 
ity, whether  the  poison  was  taken  intentionally  or  by  mistake. 

In  Pierce  v.  Travelers'  Ins.  Co.,  84  Wis.  395,  Mr.  Chief  Justice 
Dexon,  speaking  for  the  court,  in  interpreting  the  clause  in  the  policy 
in  question  in  that  case,  referred  to  instances  of  death  resulting  from 
an  act  committed  under  the  influence  of  delirium, — as  if  the  person 
should,  in  a  paroxysm  of  fever,  precipitate  himself  from  a  window, 
or,  having  been  bled,  remove  the  bandages,  or  should  take  poison  by 
mistake, — and  observed  that  deaths  thus  produced  "are  more  prop- 
erly denominated  deaths  by  accident  than  deaths  by  suicide.  *  *  * 
Deaths  so  caused  are  held  to  be- deaths  by  accident,  within  the  mean- 
ing and  purpose  of  policies  of  insurance  against  accident;  as  where 
a  man  negligently  draws  a  loaded  gun  towards  him  by  the  muzzle, 
or  the  servant  Alls  the  lighted  lamp  with  kerosene,  and  the  gun  is 
discharged  and  the  lamp  explodes." 

In  Horn  v.  Life  Ins,  Co.,  7  Jnr.  (N.  S.)  673,  the  court,  in  passing 
upon  the  question  whether  a  policy  of  insurance  upon  life  is  rendered 
void  by  the  suicide  of  the  insured  when  insane,  speaks  of  such  a 
death  as  just  as  much  an  accident  as  if  the  insured  had  fallen  from 
the  top  of  a  house. 

In  Breasted  v  Farmers'  L.  d  T.  Co.,  8  N.  T.  806,  it  was  ob- 
served by  the  court  that  "a  death  by  accident,  and  a  death  by  the 
party's  own  hand,  when  deprived  of  reason,  stand,  on  principle,  in 
the  same  category.  In  both  cases  the  act  is  done  without  a  con- 
trolling mind. " 

To  maintain  ^he  position  that  because  his  own  hand  constituted 
the  violent  means  employed  by  the  insured  in  taking  bis  life,  those 
means  were  not  external  and  accidental,  it  is  necessary  to  take  a 
distinction  between  force  emanating  from  the  insane  person  himself 
and  force  operating  independently  from  without.  I  can  hardly  think 
there  is  ground  for  such  a  distinction.  The  injury  and  the  death 
seem  equally  fortuitous  in  both  cases,  for  in  neither  case  is  there  a 
concurring  will  which  prompts  the  act.  An  insane  man  burns  his 
own  insured  property.  The  insurer  is  nevertheless  liable  for  the  loss 
unless  its  contract  expressly  exempts  it  from  liability,  even  in  case  of 
Boch  a  burning;  this  for  the  reason  that  the  act  was  not  voluntary, 
or  done  with  the  assent,  procurement,  or  design  of  the  as&ured  as  a 
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ratfonal  person.  Karow  v.  Continental  Int.  Co.,  67  Wis.  56;  S. 
G.  15  N.  W.  Bep.  27.  Although,  in  the  darkness  that  enveloped 
bis  mi^d,  the  hand  of  Edward  M.  Grandal  adjusted  the  fatal  noose, 
the  act  was  no  more  attributable  to  his  voluntary  agency  than  if,  as  a 
sane  man  walking  the  street  in  the  darkness  of  night,  the  same  fa- 
tality, without  co-operation  on  his  part,  or  even  consciousness  of 
danger,  had  overtaken  him.  Therefore  it  would  seem  that,  in  the 
one  case  as  in  the  other,  the  death  would  be  attributable  to  casu- 
alty. 

Additional  force  is  given  to  this  view  of  the  question  when  we  con- 
sider that  in  cases  arising  upon  life  insurance  policies,  decided  by  the 
supreme  court  of  the  United  States,  it  has  been  repeatedly  held  that 
if  the  insured,  while  in  the  possession  of  his  ordinary  reasoning  fac- 
ulties, from  any  motive  intentionally  takes  his  own  life,  such  death 
is  within  the  proviso  on  the  subject  of  suicide,  and  the  insurer  is  ' 
not  liable.  On  the  contrary,  if  the  insured  takes  his  life  when  in- 
sane, then  the  death  cannot  be  said  to  be  "by  his  own  hand,"  and 
the  insurer  is  liable.  And  so  it  would  seem  to  follow  that  as  in  the 
latter  instance  the  act  of  self-destruction  is  not  the  act  of  the  party, 
it  must  be  regarded,  in  a  case  like  the  present,  as  brought  about  by 
means  which  are  accidental,  because.not  the  result  of  the  concurring 
will  of  the  insured.  i 

It  is  to  be  further  observed  that  in  the  policy  in  suit  the  company 
declares  that  it  incurs  no  liability  in  case  of  death  from  suicide  or 
self-inflicted  injuries.  Thus,  it  appears  that  the  insurer  took  into 
consideration  the  possibility  that  the  insured  might  voluntarily,  and 
with  deliberate  intent, — that  is,  as  a  sane  person, — take  bis  life,  and 
in  such  case  the  death  was  not  to  be  regarded  as  covered  by  the  con- 
tract, because  not  effected  by  accidental  means.  This  is  the  import 
of  this  clause  in  the  policy.  But  no  provision  is  made  against  sui- 
«ide  when  insane;  and  this  also. adds  force  to  the  view  that  the  con- 
tract is  fairly  open  to  the  construction  contended  for  by  the  plaintiff. 
By  the  term  "self-inflicted  injuries,"  as  used  in  the  policy,  was  not 
meant  injuries  inflicted  by  the  insured  upon  himself  when  insane, 
but  injuries,  self-inflicted,  when  capable  of  rational,  voluntary  action. 

Several  cases  have  been  cited  by  counsel  for  the  defendant. 
Among  them  is  Harris  v.  Travelers'  Ins.  Co.,  decided  by  the  superior 
court  of  Chicago  in  1868,  and  referred  to  in  7  Amer.  Law.  Bev.  589; 
but  the  point  here  involved  does  not  seem  to  have  been  there  raised. 
The  deceased  was  a  fireman,  who  was  accidentally  buried  under  a 
falling  wall,  but  was  soon  rescued  without  apparent  injury,  and  con- 
tinued his  work  for  three  months,  when  he  took  poison.  In  a  suit 
to  recover  the  insurance  on  the  ground  that  the  accident  rendered 
him  insane,  it  was  held  that  if  he  was  insane  on  account  of  the  ac- 
cident, the  death  was  too  remote  to  be  covered  by  the  policy,  which 
included  only  proximate  results.  It  would  seem  that  the  plaintiff 
xelied  upon  the  original  accident  as  a  ground  of  recovery,  and  that 
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vas  held  too  remote.  Another  case  cited  is  Pollock  v.  United  States 
Mut.  Accident  Asg'n,  28  Alb.  Law  J.  518;  but  all  that  was  decided 
in  that  ease  was  that  the  defendant  was  not  liable  for  a  death  by  poi< 
son,  becaase  the  contract  so  expressly  provided;  and  in  view  of  that 
provision,  it  made  no  difference  whether  the  poison  was  innocently 
or  intentionally  taken.  There  was  no  question  of  insanity  involved, 
and,  moreover,  the  death  was  not  caused  by  "external  violence,"  and 
this  was  one  of  the  prerequisites  to  recover,  as  fixed  in  the  contract. 
In  Bayless  v.  Travelen'  Ins.  Co.,  14  Blatchf.  144,  the  question  of 
insanity  did  not  arise,  and  it  is  on  the  same  line,  in  principle, 
with  Pollock  V.  United  States  Mut.  Accident  Asa'n,  supra. 

On  the  whole,  my  conclusion  is  that  the  death  of  the  insured,  Ed- 
ward M.  Crandal,  resulted  from  bodily  injuries  effected  through  ex- 
temal,  accidental,  and  violent  means,  within  the  meaning  of  the  policy 
in  suit. 

Second.  Still  another  and  equally  interesting  question  remains  to 
be  determined.  The  contention  of  the  defendant  is  that  the  death 
in  this  case  was  caused  by  bodily  infirmities  or  disease,  namely,  the 
insanity  of  the  insured,  and  therefore  that  the  plaintiff  cannot  re- 
cover. As  has  been  observed,  the  policy  provides  that  the  company 
shall  not  be  liable  if  the  death  be  "caused  wholly  or  in  part  by  bodily 
infirmities  or  disease."  The  policy  further  recites  that  it  is  issued  in 
consideration  of  the  warranties  made  in  the  application  for  insurance, 
and  of  the  premium  paid;  and  in  the  application  signed  by  the  in- 
sured he  makes  certain  statements  of  fact,  usual  in  such  cases,  the 
last  of  which,  numbered  15,  is  as  follows: 

"I  am  aware  that  this  insnrance  will  not  extend  to  •  •  •  any  bodily 
injury  happening  directly  or  indirectly  in  consequence  of  disease ;  nor  to  death 
ordisability  caused  wholly  or  in  part  by  bodily  infirmities  or  by  disease;  *  *  * 
nor  to  any  case,  except  when  the  accidental  injury  shall  be  the  proximate 
and  sole  cause  of  disability  or  death." 

This  is  not  a  warranty  of  any  fact.  It  is,  in  effect,  merely  an  ad- 
mission of  knowledge  on  the  part  of  the  insured  of  such  limitations 
of  liability  as  may  be  declared  in  the  policy.  As,  therefore,  it  is  to 
the  policy  we  must  look  for  those  limitations,  it  is  observable  that 
the  policy  does  not  declare  that  the  insurance  shall  not  extend  to  any 
bodily  injury  "happening  directly  or  indirectly  in  consequence  of  dis- 
eau;"  but  only  that  it  shall  not  extend  "to  death  or  disability  which 
may  have  been  caused  wholly  or  in  part  by  bodily  infirmities  or  dis- 
ease." This,  then,  is  the  limitation  of  liability  to  be  considered,  as 
it  is  expressed  in  the  policy  issued  and  delivered  subsequently  to  the 
application  for  insnrance,  rather  than  the  statements  on  the  subject 
contained  in  the  application.  The  fifteenth  clause  in  the  applica- 
tion is  not  referred  to  in  the  policy.  Wherein,  therefore,  it  differs 
from  the  written  contract  it  is  no  part  of  the  contract. 

The  argument  of  counsel  for  the  defendant  is,  in  brief,  that  in- 
sanity is  a  bodily  infirmity  or  disease;  that  in  ordinary  life  insur- 
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ance  cases  it  is  regarded  and  characterized  by  the  courts  as  a  dis- 
ease, and  therefore  it  is  that  insurance  companies  are  held  liable  in 
cases  of  suicide  when  the  insured  was  insane;  further,  that  in  the 
case  in  hand  the  act  of  self-destruction  was  occasioned  by  the  in- 
sanity, and  so,  that  within  the  meaning  of  the  policy,  the  death  was 
caused  by  disease.  I  was  much  impressed  with  the  force  of  this 
argument,  and  if  I  may  use  the  language  of  Denuak,  J.,  in  a  case 
hereafter  referred  to,  "but  for  Winspear  t.  Accident  Ins.  Co.,  6  Q.  B. 
Div.  42, 1  am  not  sure  but  that  I  should  have  thought  the  company 
were  protected." 

It  is  true  that  in  cases  upon  life  policies  death  by  an  insane  sui- 
cide  is  regarded  by  the  courts  as  death  by  disease.  As  it  is  expressed 
in  Eastahrook  v.  Union  Mut.  Life  Ins.  Co.,  54  Me.  224,  "death  by  dis- 
ease is  provided  for  by  the  policy.  Insanity  is  a  disease.  Death 
which  is  the  result  of  insanity  is  death  by  disease."  It  is  to  be  borne 
in  mind,  however,  that  these  and  similar  observations  are  made  in 
a  class  of  cases  where  the  insurance  is  not  special  but  general,  and 
where  the  protection  which  it  is  intended  to  afford  covers  all  diseases 
and  disorders— other  than  those  which  may  be  specially  excepted 
— which  result  in  death.  In  the  case  of  a  life  policy,  it  may  not 
matter  whether  the  disease  of  insanity  or  the  particular  act  of  self- 
destruction  be  regarded  as  the  immediate  cause  of  death.  It  is  the 
life  which  is  insured,  and  liability  arises  when  death  occurs,  unless 
the  death  ia  within  one  of  the  specially  excepted  cases  enumerated  in 
the  policy.  The  fact,  therefore,  that  in  such  cases  it  is  said  that 
death  which  is  the  result  of  insanity  is  death  by  disease  does  not 
reach  the  question  we  have  here,  which  is,  what,  under  the  provisions 
of  a  policy  which  covers  accidents  only,  was  the  cause  of  death  ?  In 
the  sense  of  the  clauses  on  the  subject  in  this  policy,  was  the  death 
caused  by  disease,  or  by  the  act  of  violence  in  question  ?  Although 
the  words  of  the  policy  are,  "caused  wholly  or  in  part  by  bodily  in- 
firmities or  disease,"  I  suppose  the  true  inquiry  is,  what  was  the 
actual,  proximate  cause  of  death?  For,  in  law,  there  is  but  one 
cause.  That  is  the  proximate  cause,  which  may  either  directly  or 
indirectly  produce  the  result.  If  the  death  was  caused  in  part  by 
disease,  the  disease  must  have  been  a  proximate  cause  of  death. 

"One  of  the  most  valuable  criteria  furnished  us  by  the  authorities,", 
says  Mr.  Justice  Miller,  in  Insurance  Co.  v.  Tweed,  7  Wall.  44, 
"is  to  ascertain  whether  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  cause.  If  a  new  force  or  power 
has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  other  must  be  considered  as  too  remote. "  In  Insurance 
Co.  V.  Transportation  Co.,  12  Wall  199,  it  was  said  by  Mr.  Justice 
Strono : 

"There  is  undoubtedly  difficulty  ih  many  cases  attending  the  application  of 
the  maxim,  proxina  causa  non  remota  spectatur,  but  none  when  the  causes 
succeed  each  other  in  order  of  time.     In   such  casus  the  rule  is  plain. 
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When  one  of  several  snccessive  causes  is  sufficient  to  produce  that  effect,  the 
law  will  not  regard  an  antecedent  cause  of  that  cause,  or  the  causa  eausans. 
In  such  a  case  there  is  no  doubt  which  cause  is  the  proximate  one,  within 
the  meaning  of  the  maxim.  But  when  there  is  no  order  of  succession  in 
time, — when  there  are  two  concurrent  causes  of  a  loss, — the  predominating, 
efficient  one  must  be  regarded  as  the  proximate,  when  the  damage  done  by 
each  cannot  be  distinguished." 

The  eases  most  nearlj  in  point  npon  the  question  here  in  judgment 
are  Reynolds  v.  Accidental  Ins.  Co.,  22  Law  T.  (N.  S.)  820;  Win- 
spear  y.  Accident  Ins.  Co.  6  Q.  B.  Div.  42 ;  Lawrence  v.  Accidental  Ins. 
Co.,  7  Q.  B.  Div.  216 ;  and  Scheffer  v.  Railroad  Co.,  105  U.  8.  249. 

AltboQgh  it  may  extend  this  opinion  to  greater  length  than  is  de- 
sirable, it  seems  necessary  to  give  attention  to  these  cases  somewhat 
in  detail. 

In  the  Reynolds  Case  the  facts  were  that  Thomas  Humphrey  ef> . 
{ected  with  the  defendant  company  "a  policy  of  insurance,  whereby 
it  was  declared  that  if,  during  the  continuance  of  such  policy,  the 
said  Thomas  Humphrey  should  receive  or  suffer  bodily  injury  from 
any  accident  or  violence,  in  case  such  accident  or  violence  should  cause 
the  death  of  the  said  Thomas  Humphrey  within  three  calendar  months 
after  the  occurrence  of  such  accident  or  violence,  the  full  sum  of 
three  hundred  pounds  should  be  payable  to  the  personal  representa- 
tives, etc. :  provided,  also,  and  it  is  hereby  expressly  agreed  and  de- 
clared, that  no  claim  shall  be  payable  by  the  said  company  under  the 
policy  in  respect  of  death  or  injury  by  accident  or  violence,  unless 
such  death  or  injury  shall  be  occasioned  by  some  external  and  mate- 
rial cause  operating  upon  the  person  of  the  said  insured,  and  unless,  in 
the  case  of  death,  as  aforesaid,  such  death  sfutll  take  place  from  such 
accident  or  violence  within  three  calendar  months,"  etc.  It  appeared 
that  Humphrey,  while  the  policy  was  in  force,  went  into  the  sea  to 
bathe.  While  in  a  pool  about  one  foot  deep  he  became  suddenly  in- 
sensible from  some  nnexplained  internal  cause,  and  fell  into  the  water 
with  bis  face  downwards.  A  few  minutes  afterwards  be  was  found 
lying  dead,  with  his  face  in  the  water,  and  water  escaped  from  his 
lungs  in  such  a  manner  as  to  prove  that  he  had  breathed  after  falling 
into  the  water.  The  question  for  the  opinion  of  the  court  was 
whether  the  death  of  Humphrey  occurred  in  a  manner  entitling  the 
plaintiff,  as  his  executor,  to  receive  the  sum  of  £300  under  or  by  vir- 
tue of  the  policy.  Eosanquet,  for  the  defendant,  argued  that  "if  a 
man  is  pushed  into  the  water,  or  forcibly  held  down  in  it,  his  death 
then  results  from  violence,  within  the  meaning  of  the  policy.  If  a 
man  accidentally  falls  into  water,  and  is  drowned,  his  death  results 
from  accident;  but  if  a  man  falls  down  in  a  Jit  in  a  shallow  pool,  and 
is  drowned,  his  death  is  the  result,  not  of  accident  or  of  violence,  hit 
of  the  Jit,  even  though  the  immediate  cause  of  death  be,  as  here,  suf- 
focation by  drowning."  Willes,  J.,  said:  "In  this  case  the  death  re- 
salted  from  the  action  of  the  water  on  the  lungs,  and  from  the  conse- 
quent interference  with  respiration.     I  think  that  the  fact  of  the  de- 
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ceased  falling  in  the  water  from  sudden  insensibility  teas  an  accident, 
and  consequently  that  our  judgment  must  be  for  the  plaintifF."  It 
is  to  be  observed  of  this  case  that  it  has  only  a  general  application 
to  the  question  under  consideration,  because  the  proviso  in  the  policy 
contained  no  such  condition  as  we  have  here  in  relation  to  disease 
as  a  cause,  in  whole  or  in  part,  of  death. 

[n  the  Winspear  Case  the  facts  were  that  W.  effected  an  insur- 
ance with  the  defendants  against  accidental  injury,  and  by  the  terms 
of  the  policy  the  defendants  agreed  to  pay  the  amount  insured  to  W.'s 
legal  representatives,  should  he  sustain  "any  personal  injury  caused 
by  accidental,  external,  and  visible  means,"  and  the  direct  effect  of 
such  injury  should  cause  his  death.  The  policy  also  contained  a 
proviso  that  the  insurance  should  not  extend  "to  any  injury  caused 
by  or  arising  from  natural  disease  or  ujeakness,  or  exhaustion  con- 
sequent upon  disease,  *  *  *  or  to  any  death  arising  from  disease, 
although  such  death  may  have  been  accelerated  by  accident."  During  the 
time  the  policy  was  in  force,  and  while  W.  was  crossing  a  stream,  he 
was  seized  by  an  epileptic  fit,  and  fell  into  the  stream,  and  was 
drowned  while  suffering  from  the  Jit,  but  he  did  not  sustain  any  per- 
sonal injury  to  occasion  death  other  than  drowning.  Here  it  was 
argued  that  there  would  have  been  no  drowning  had  the  insured  not 
had  an  epileptic  fit ;  that  it  was  the  fit  which  caused  the  drowning ; 
and  that  the  death,  therefore,  was  from  an  injury  caused  by  the  fi^; 
just  as  it  is  argued  in  the  case  at  bar  that  there  would  have  been  no 
suicide  had  the  insured  not  been  insane;  that  it  was  the  insanity 
which  caused  the  suicide,  and  that,  therefore,  the  death  was  from  an 
injury  caused  by  insanity.    But  Lord  Golebidoe,  G.  J.,  said: 

"I  am  of  opinion  that  this  judgment  should  be  affirmed,  and  that  on  very 
plain  grounds.  It  appears  to  be  clear  from  the  statement  in  this  case  that  the 
insured  died  from  drowning  in  the  waters  of  the  brook,  while  in  an  epileptic 
tit,  and  drowning  baa  lieen  decided  to  be  an  injury  because,  in  the  words  of 
this  policy,  caused  by  •  accidental,  external,  and  visible  means.'  I  am,  there- 
fore, of  opinion  that  the  injury  from  which  he  died  was  a  risk  covered  by 
this  policy;  and  the  only  qnestion,  then,  remaining  is  whether  the  case  is 
within  the  proviso  which  provides  that  the  insurance  'shall  not  extend  to 
death  by.  suicide,  whether  felonious  or  otherwise,  or  to  any  injury  caused 
by  or  arising  from  natural  disease  or  loeakness  or  exhaustion  consequent 
upon  diseaxe.^  It  is  certainly  not  within  the  first  part  of  this  proviso  because 
the  death  was  not  so  occasioned.  Neither  does  it  appear  to  me  that  the  cause 
of  death  was  within  those  latter  words  of  the  proviso.  TJie  death  teas  not 
caused  by  any  natural  disease,  or  weakness  or  extiaustion  consequent  upon 
disease,  but  by  the  accident  of  drowning.  I  am  of  opinion  that  those 
words  in  the  proviso  mean  what  they  say,  and  that  they  point  to  an  injury 
Ciuised  by  natural  disease ;  as  if,  for  instance,  in  the  present  case,  epilepsy 
had  really  been  the  cause  of  the  death.  The  death,  however,  did  not  arise 
from  any  such  cause,  and  those  words  have  no  application  to  the  cade,  and 
therefore  the  judgment  of  the  exchequer  division  must  be  affirmed." 

This  case,  in  its  facts  and  upon  principle,  appears  to  be  directly 
in  point ;  for  if  there  the  death  was  not  in  a  legal  s^nse  caused  by 
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the  fit,  but  by  the  drowning,  so  here  it  was  not  caased  by  tbe  insan- 
ity or  disease,  but  by  tbe  act  of  self-destruction. 

In  the  case  of  Lawrence  there  was  a  policy  of  insurance  against 
death  from  accidental  injury,  which  contained  the  following  condi- 
tion: 

"This  policy  insures  payment  only  in  case  of  injuries  accidentally  occui^ 
ring  from  material  and  exteinal  cause  operating  upon  tbe  pei-son  of  the  in- 
sured, where  such  accidental  injury  is  the  direct  and  sole  cause  of  death  to 
the  insured;  •  •  *  but  tt  ddes  not  insure  in  case  of  death  arising  from 
fits,  *  *  *  or  any  disease  whatever  arisintj  before  or  at  the  time  or  fol- 
lowing such  accidental  injury,  (whether  consequent  upon  such  accidental  in- 
jury or  not,  and  whether  causing  such  death  directly  or  jointly  with  such  ac- 
cidental injury.)" 

The  insured,  while  at  a  railway  station,  was  seized  by  a  fit,  and 
fell  off  tbe  platform  across  the  railway,  and  an  engine  and  carriages 
passed  over  his  body  aod  killed  him.  Tbe  falling  forward  of  the  in- 
sured off  the  platform  was  in  consequence  of  his  being  seized  with  a 
fit  or  sudden  illness,  and  but  for  such  fit  or  illness  he  would  not 
have  suffered  injury  and  death.  Drnman,  J.,  following  the  authority 
of  Wintpear  v.  Accident  Int.  Co.,  held  the  company  liable.  Will- 
iams, J.,  placed  bis  concurring  opinion  npon  the  following  grounds : 

"The  whole  case  depends  on  the  true  construction  of  the  wonls  in  the  pro- 
viso, because  in  this  ciise  the  deceased  pei-son,  liaving  fallen  down  accident 
ally  in  a  fit  from  the  platform  of  the  railway  on  to  the  rails,  was,  while  lying 
there,  accidentally  run  over  by  a  train  that  happened  at  that  moment  unfor- 
tunately to  come  up,  and  he  was  undoubtedly  killed  by  the  direct  external 
violence  of  the  engine  upon  his  bo<ly,  which  caused  his  death  immediately. 
The  questiou  arises  whether,  according  to  tlie  true  construction  of  the  pro- 
viso, it  can  be  said  that  this  is  a  case  oC  a  death  arising  from  a  fit;  because, 
if  this  death  did  not  arise  from  the  fit,  according  to  the  true  construction  of 
the  policy,  the  remainder  of  theclausedoes  not  come  into  existence  at  all,  and 
is  inapplicable.  It  seems  to  me  that  the  well-known  maxim  of  Lord  Bacon, 
which  is  applicable  to  all  departments  of  the  law,  is  directly  applicable  in  this 
case.  Lord  Bacon's  language  in  his  Maxims  of  the  Law,  reg.  1,  runs  thus: 
'  It  were  infinite  for  the  law  to  consider  the  causes  of  causes,  and  their  impul- 
sions one  of  another;  thereforeit  conteuteth  itself  with  the  immediate  cause.' 
Therefore  I  say,  according  to  the  true  principle  of  law,  I  must  look  at  only  the 
immediate  and  proximate  cause  of  death;  and  it  seems  to  me  to  be  impracti- 
cable to  go  back  to  cause  upon  cause,  which  would  lesid  us  back  ultimately 
tu  tbe  birth  of  the  person ;  for  had  he  not  been  born,  the  accident  would  not 
have  happened.  The  true  meaning  of  this  proviso  is  that  if  the  death  arose 
from  a  fit,  theti  the  company  are  not  liable,  even  though  accidental  injury 
contributed  to  the  death  in  the  sense  that  they  were  both  causes  which  op- 
erated jointly  in  causing  it.  That  is  the  meaning,  in  my  opinion,  of  this 
proviso.  But  it  is  essential  to  that  construction  that  it  should  be  made  out 
that  tbe  fit  was  a  cause  in  the  sense  of  being  the  proximate  and  immediate 
cause  of  tbe  death,  before  the  company  are  exonerated;  and  it  is  not  the  less 
so  because  you  can  show  that  another  cause  intervened  and  assisted  in  the 
causation. " 

Thus  it  appears  that  although  tbe  proviso  in  the  policy  in  that  case 
was  that  if  the  death  should  arise  from  a  fit  the  company  should  not 
be  liable,  even  though  accidental  injury  contributed  to  the  death  by 
v.27F.no.l — 4 
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operating  jointly  with  the  fit,  it  was  neyertheless  held  essential  to 
show  that  the  fit  was  a  oaase  in  the  sense  of  being  the  immediate 
cause  of  death,  in  order  to  exonerate  the  company. 

Scheffer  v.  Railroad  Co.,  supra,  only  has  application  here  by  way 
of  analogy.  In  that  case  a  passenger  on  a  railway  car  was  injnred 
by  a  collision  of  trains,  and,  becoming  thereby  disordered  in  mind 
and  body,  he,  some  eight  months  thereafter,  committed  suicide.  It 
was  held,  in  a  suit  by  his  persqpal  representatives  against  the  rail- 
way company,  that  his  own  act  was  the  proximate  oaase  of  his  death, 
and  that,  therefore,  there  could  be  no  recovery. 

Although  it  may  be  said  that  Grandal  would  not  have  committed 
suicide  had  he  not  been  insane,  and  so  that  the  insanity  was  a  pro- 
moting cause  of  death,  apon  the  reasoning  and  authority  of  the  cases 
referred  to,  the  conclusion  seems  unavoidable  that  the  act  of  self-de- 
struction must  be  regarded,  within  the  meaning  of  the  policy,  as  the 
true  and  proximate  cause  of  his  death.  Quite  against  my  first  im* 
pressious  when  the  case  was  submitted,  I  am  constrained  to  bold, 
upon  deliberate  consideration,  that  the  plaintiff  is  entitled  to  recover. 
If  I  am  wrong  in  my  conclusions,  it  is  a  gratification  to  know  thai 
the  case  is  one  that  may  be  taken  to  the  supreme  court  for  its  judg- 
ment, and  in  which  the  error,  if  error  has  been  committed,  may  be 
there  corrected. 

Judgment  for  plaintiff  on  the  verdict. 


Banes  &  Bros.  r.  West  Fubushino  Go.  and  another.* 
{OirevH  Court,  D.  Minnesota.    April,  1886.) 

1.  OoPYKTOHT— Right  of  State  in  OpnnoNs  op  Judobs. 

Whether  a  state,  by  virtue  of  the  common  law,  has,  or  by  the  copyright  acts 
of  congress  can  acauire,  any  property  right  in  tJie  opinions  of  Uie  Judges  of 
its  supreme  court,  discussed,  but  not  decided. 

9.  Same — Repoiitb  of  Jtidiciai.  Opinions — ^What  Pkotbctbd. 

It  is  in  accordance  with  sound  public  policy,  in  a  commonwealth  where 
every  person  is  presumed  to  know  the  law,  to  regard  the  authoritative  expo- 
sitions of  the  law  by  the  regularly  constituted  judicial  tribunals  as  public 
property,  to  be  published  freely  by  any  one  who  may  choose  to  publish  them, 
and  such  i>ublication  may  be  oi  everything  which  is  the  work  of  the  judges. 
Th.6  copyright  of  the  volume  does  not  interfere  with  such  ffee  publication,  as 
it  protects  only  the  work  of  the  reporter. 

8.  Same— Pubucatiok  of  Iowa  Dkoisions  — Statdtbs  and  Coktkact  C!oh- 

BTRUED. 

The  Iowa  statutes  of  1878  and  1880,  and  the  contract  made  with  complain- 
ant under  the  authority  of  the  act  of  1880,  construed,  and  held  that  the  opin- 
ions of  the  judges  of  the  supreme  court  of  that  state  are  free  to  all;  that  the 
copyright  to  be  obtained  for  the  benoSt  of  the  state  was  intended  to  protect 
only  the  completed  volumes;  and  thdt  no  right  of  complainant  is  violated  by 
the  publication  of  the  opinions  by  another  publisher  in  advance  of  the  offi- 
cial reports. 

*  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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In  Equity. 

This  is  a  suit  bronght  by  the  complainants  to  restrain  the  defend- 
ant from  publishing  the  opinions  of  the  supreme  court  of  Iowa,  the 
complainants  claiming  that  the  exclusive  right  of  such  publication  is 
vested  in  tbem.  The  Northvestern  Beporter,  in  which  are  published 
these  opinions,  as  well  as  those  of  the  supreme,  oonrts  of  other  north- 
wefstem  states,  was  first  issued  by  the  defendant  in  1879,  and  has 
been  since  a  continuous  weekly  publication.  It  is  this  publication  of 
opinions  which  the  complainants  seek  to  enjoin.  The  exclusive  right 
of  complainants  is  claimed  by  virtae  of  a  contract  with  the  state  of 
Iowa  of  date  Jnly  8, 1880,  fall  compliance  with  whose  terms  is  alleged. 
The  statute,  chapter  60,  Laws  Iowa  1880,  under  which  the  contract 
was  made,  and  sach  portions  of  the  laws  of  1873  as  define  the  duties 
of  clerk  and  reporter  in  respect  to  the  opinions  and  Eeports,  are  as 
follows : 

Whereas,  by  the  provisions  of  chapter  60  of  the  Acts  of  the  Eighteenth 
General  Assembly  of  the  state  of  Iowa,  the  executive  council  is  authorized 
to  contract  for  the  printing  and  publishing  of  the  reports  of  the  opinions  of 
the  sapreme  court  of  Iowa;  and  whereas,  the  said  executive  council,  in  ac- 
cordance with  the  provisions  of  section  4  of  said  cliapter,  did  publish  in  six 
different  newspapers,  published  in  different  localities  in  the  said  state,  weekly 
for  six  weeks,  commencing  on  the  first  week  in  April,  A.  D.  1880,  a  notice 
to  the  effect  that  sealed  proposals  would  be  received  at  the  office  of  the  secre- 
taiy  of  state,  for  stereotyping,  printing,  publishing,  and  selling  the  said  Re- 
ports for  the  term  of  eight  yeara,  from  the  first  day  of  June'of  said  year,  at 
a  certain  rate  per  volume,  to  be  stated  in  said  proposals,  the  bids  to  be  received 
on  or  before  12  o'clock,  noon,  of  May  31,  1880;  and  whereas.  Banks  &  Bros., 
before  the  said  first  day  of  June,  1880,  and  after  the  publication  of  said  notice, 
to-wit,  on  the  thirty-first  day  of  May,  1880,  did,  before  noon  of  said  day,  in 
accordance  with  said  notice  and  the  law,  deposit  with  the  secretary  of  state 
their  sealed  proposal  as  follows: 

"To  enter  into  a  contract  for  stereotyping,  printing,  publishing,  and  selling 
the  reports  of  the  decisions  of  the  supreme  court  of  Iowa  for  the  term  of 
eight  years  from  the  first  day  of  June,  1880,  as  required  by  and  subject  to  tlie 
provisions  of  chapter  60  of  the  Eighteenth  General  Assembly  of  Iowa,  the 
same  being  an  act  entitled  'An  act  to  provide  for  the  stereotyping,  printing, 
publishing,  and  sale  of  the  Supreme  Ck>urt  Reports,  and  to  repeal  sections 
155,  156,  157,  and  160,  c.  4,  tit.  3,  of  Code,  and  to  fix  the  salary  of  the  supreme 
eonrt  reporter,'  for  the  sum  of  ninety-four  cents  per  volume;  and  we  attach 
hereto  the  receipt  of  the  treasurer  of  the  state  of  Iowa,  showing  that  we 
have,  in  compliance  with  section  5  of  said  act,  deposited  with  him  the  sum 
of  one  thousand  dollars,  to  be  forfeited  to  said  state  of  Iowa  on  failure  to 
enter  into  said  contract,  as  required  by  said  act. 

"Banks  &  Bkotheks, 

"Per  Joseph  Q.  Jennings, 

"Attorney  in  Fact." 

— Therefore,  know  all  men  by  these  presents,  that,  in  consideration  of  the  fore- 
going premises,  said  Banks  &  Bros,  hereby  agree  with  the  state  of  Iowa  that 
Uiey  will  stereotype,  print,  publish,  and  sell  the  reports  of  the  supreme  court 
of  the  state  of  Iowa,  in  accordance  with  the  provisions  of  said  chapter  60  of 
the  Acts  of  the  Eighteenth  General  Assembly,  said  chapter  being  herein  re- 
ferred to  as  a  part  hereof,  for  the  term  of  eight  years  from  and  after  the  first 
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day  of  Jane,  1880.  Satd  Banks  &  Bros,  further  agree  to  deliver  to  the  secre- 
tary of  state,  ».t  the  capitol,  at  Des  Moines,  250  copies  of  each  volume  of  said 
Ueports  free  of  cost  of  publication  or  delivery,  at  the  earliest  practicable  time, 
and  within  60  days  after  the  delivery  of  the  manuscript  for  any  one  copy  at 
such  Reports  to  them ;  that  they  will  stereotype  the  same,  and  at  all  times  keep 
said  Reports  on  sale  in  the  state  of  Iowa  to  residents  of  said  state,  for  actual  use, 
at  the  price  of  94  cents  per  volume,  in  suitable  quantity,  in  the  city  of  Des 
Moines;  that  they  will  furnish  the  state  any  number  of  additional  copies  that 
may  be  required  for  its  own  use,  at  said  price,  and  will  procure  new  stereotype 
plates  whenever  the  original  plates  shall  become  defaced  or  destroyed.  The  said 
Banks  &  Bros,  further  agree  that  they  will  not  take  out  in  their  own  name, 
nor  in  the  name  of  any  other  person  than  the  secretary  of  state  of  the  state 
of  Iowa,  a  copyright  for  any  one  of  the  volumes  published  under  this  contract, 
but  that  they  will  take  out  the  copyright  in  the  name  of  the  secretary  uf  state 
as  aforesaid ;  and  they  hereby  covenant  that,  in  case  they  should  take  out  a 
copyright  for  any  one  of  said  volumes  in  the  name  of  any  other  person  than 
said  secretary  of  state,  they  will  foi-feit  and  pay  to  the  state  of  Iowa  the  sura 
of  $2,000  for  each  breach  of  this  contract.  Said  sum  of  92,000  is  hereby 
agreed  on  as  liquidated  damages  for  each  breach  of  said  covenant. 

It  is  further  agreed  by  the  said  Banks  &  Bros,  that  if  it  is  determined  in 
any  action  on  their  bond,  given  for  the  faithful  performance  of  this  contract, 
that  they  have  failed  in  any  respect  to  comply  with  the  provisions  of  said 
chapter  60,  or  of  this  contract,  the  executive  council  may  declare  the  contract 
forfeited;  and  that  upon  such  forfeiture  so  declared  they  will,  upon  demand, 
transfer  to  the  secretary  of  state  of  the  state  of  Iowa,  for  the  use  of  said  state, 
the  stereotype  plates  of  each  volume  of  said  Reports  published  under  this  con- 
tract, or,  in  default,  will  pay  to  the  treasurer  of  the  state  of  Iowa  82,000  for 
each  of  such  volumes,  as  liquidated  damages  for  failure  to  make  such  transfer. 

It  is  agreed  on  the  part  of  the  state  of  Iowa  that  the  reporter  make  a  volume 
as  provided  for  in  section  1  of  said  chapter  60, — copies  of  such  opinions, 
with  syllabus,  with  statement  of  facts  involved,  and  legal  propositions  made 
by  counsel  in  the  arguments,  with  authorities  cited, — and  within  20  days 
after  the  proof-sheets  for  a  volume  are  furnished  to  said  reporter  at  his  oflSce 
in  Des  Moines,  Iowa,  by  said  Banks  &  Bros.,  it  is  agreed  that  said  reporter 
shall  furnish  to  the  said  Banks  &  Bros,  an  index  and  table  of  cases  to  such 
volume. 

The  said  Banks  &  Bros,  further  agree  to  furnish  to  the  reporter,  as  soon  as 
they  may  be  issued,  two  copies  of  the  revised  proof-sheets  of  the  opinions, 
bead-notes,  indexes,  and  table  of  cases  of  each  volume,  for  correction  and  ap- 
proval by  the  judges  of  the  supreme  court,  and  will  cause  such  corrections  to 
be  made  as  indicated  by  the  judges. 

It  is  further  agreed  and  understood  that  each  of  said  volumes  of  Reports 
shall  contain  not  less  than  750  nor  more  than  800  pages,  exclusive  of  table 
of  cases  and  index,  and  said  Banks  &  Bros,  further  undertake  and  agree  that 
the  workmanship  and  quality  of  material  in  said  volumes  of  Reports  pub- 
lished by  them  under  this  contract  shall  in  every  respect  be  equal  to  that  of 
the  first  issue  of  volume  40  of  Iowa  Reports;  and,  further,  that  each  of  said 
volumes  published  under  this  contract  shall  be  approved  and  accepted  by  a 
majority  of  the  judges  of  the  said  supreme  court  of  Iowa. 

It  is  further  agreed  that  the  said  Banks  &  Bros.,  their  successors  and  as- 
signs, shall  have  the  right  to  the  exclusive  publication  and  sale  of  each  of 
said  volumes  of  Reports  so  long  as  they  shall  in  all  respects  comply  with  the 
requirements  of  the  act  hereinbefore  mentioned  in  resfiect  to  tlie  character, 
sale,  and  price  of  such  volume,  and  the  copyright  of  the  Reports  published 
under  this  contract  shall  rest  in  the  secretary  of  state  for  the  benefit  of  the 
people  of  the  state  of  Iowa,  in  accordance  with  section  2  of  said  act. 

In  witness  whereof,  the  said  Bauka  &  Bros,  and  the  executive  council  of 
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the  state  of  Iowa  have  hereunto  set  our  hands  this  eighth  day  of  July,  A.  D. 
1880.  Banks  &  Brothers. 

Signed  and  witnessed,  as  to  Banks  &  Bros.,  June  24,  1880. 

Joseph  G.  Jennings. 
John  H.  Gear,  Governor. 
J.  A.  Hull,  Secretary  of  State. 
B.  R.  Sherman,  Auditor  of  State. 
Geo.  W.  Behis,  Treasurer  of  State. 

{Title  III.,  lotoa  Code  1873,  page  26.) 

Chapter  2. 

of  the  clerk  of  the  supreme  court. 

Sec.  146.  The  office  of  the  clerk  of  the  supreme  court  shall  be  kept  at  the 
seat  of  government,  and  he  shall  keep  a  complete  record  of  all  proceedings 
of  the  court. 

Sec.  147.  He  must  not  allow  any  written  opinion  of  tho  court  to  be  re- 
moved from  his  office  except  by  the  reporter,  but  shall  permit  any  one  to  ex- 
amine  or  copy  the  same,  and  shall,  when  required,  make  a  copy  and  certify 
to  the  same. 

Sec.  148.  He  shall  promptly  announce  by  letter  any  decision  rendered  to 
«ne  of  the  attorneys  of  each  side  when  such  attorneys  are  not  in  attendance 
at  the  place  of  court. 

Sea  149.  He  shall  record  every  opinion  rendered  by  the  court  as  soon  as 
filed,  and  shall  perform  all  the  duties  pertaining  to  his  office. 

Chapter  4. 
of  the  sufrehb  court  reporter. 

Sec.  154.  When  the  opinions  filed  at  any  term  of  the  supreme  court  are  re- 
-oorded  by  the  clerk,  the  reporter  may  take  and  retain  the  same  for  a  period 
not  exceeding  four  months,  to  prepare  a  report  therefrom,  but  within  such 
time  they  shall  be  returned  to  and  remain  in  the  office  of  such  clerk. 

Sec.  155.  He  shall,  as  soon  as  practicable  after  a  case  is  decided,  prepare 
forpublication  a  syllabus  of  the  opinion,  a  brief  abstract  of  the  facts  involved, 
and  a  statement  of  the  legal  propositions  made  by  counsel  in  the  argument; 
hot  the  argument  shall  not  be  reported  at  length. 

Sec.  156.  As  often  as  there  shall  be  sufficient  matter  to  constitute  a  volume 
of  600  pages,  exclusive  of  the  index  and  table  of  cases,  the  reporter  shall  ar- 
range the  same,  with  a  table  of  cases  and  an  index,  and  publish  the  same  in 
a  manner  and  style  as  neat  and  substantial  as  that  of  the  thirteenth  volume 
of  Iowa  Reports;  but  the  supreme  court  may  increase  the  size  of  the  volumes 
when  necessary.    Two  volumes  only  shall  tie  published  in  a  year. 

Sec.  157.  The  secretary  of  state  shall  take  for  the  use  of  the  state  500  cop- 
ies of  each  volume  of  such  Reports  as  soon  as  published,  upon  presentation 
of  a  certiflcate  signed  by  a  majority  of  the  judges  of  the  supreme  court,  show- 
ing that  such  volume  is  prepared  and  published  as  provided  in  this  chapter; 
and  shall  execute  a  receipt  therefor;  upon  presentation  of  which  the  auditor 
of  state  shall  draw  a  warrant  on  the  state  treasury  in  payment  for  the  same 
at  the  rate  of  five  dollars  per  volume.  None  of  said  volumes  shall  be  sold 
or  disponed  of  before  the  same  have  been  approved  by  the  judges  aforesaid. 

Sec.  158.  The  copyright  of  all  Reports  prepared  or  published  after  tlie  first 
day  of  January,  A.  D.  1875,  shall  be  the  property  of  the  state.  But  the  re- 
porter shall  own  the  copyright  of  all  Reports  published  before  that  time,  and 
the  supreme  court  may  order  the  publication  of  a  new  edition  of  any  volume 
of  wliich  the  copyright  is  owned  by  the  reporter  when  tlie  public  interest  re- 
quires it,  and  may  require  compliance  therewith  within  six  montlis  by  an  or- 
der entered  of  record;  and  if  the  reporter  neglects  or  refuses  to  comply  with 
such  order,  then  sucii  copyright  shall  be  forfeited  to  the  state. 
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Sec.  159.  The  copies  received  bj  the  secretary  of  jErtate  shall  b4  disposed  of 
bj  him  as  follows :  Two  copies  of  each  volume  to  the  library  of  congress  and 
the  library  of  the  sapreme  court  of  the  United  States;  one  copy  to  the  library 
of  each  state  and  territory  in  the  United  States,  to  each  judge  of  the  supreme, 
district,  and  circuit  courts,  to  the  clerk  of  the  supreme  court,  and  attorney 
general;  fifty  copies  to  the  state  library,  to  be  and  remain  therein  as  a  part 
thereof;  and  one  copy  to  each  county  in  the  state;  and  twenty  copies  to  the 
law  department  of  the  state  university;  and  twenty  copies  to  the  state  histori- 
cal society  for  exchange  in  such  manner  as  the  proper  oflSuers  thereof  thinly 
advisable;  and  the  remaining  copies,  together  with  all  Reports  now  in  the 
oflice  of  governor,  secretary,  auditor,  treasurer  of  state,  and  register  of  the 
land-office,  and  superintendent  of  public  instruction,  shall  be  used  by  the 
trustees  of  the  state  library  in  exchange  for  such  books  on  law  or  equity,  or 
Keports  of  other  states,  as  they  may  select.  All  books  received  by  such  ex- 
clmnge  shall  be  deposited  in  and  become  a  part  of  the  state  library. 

Sec.  160.  The  reporter  shall  furnish  reports  to  any  person  desiring  the  same, 
at  a  rate  not  exceeding  five  dollars  for  each  volume.  For  a  violation  of  this 
section,  and  upon  conviction  thereof,  he  shall  be  fined  two  hundred  dollars. 

{Act  qf  1880.) 

Chafteb  60. 

bupremk  court  reports. 

An  act  to  provide  for  the  stereotyping,  publishing,  and  sale  of  the  Sapreme 
Court  Reports,  and  to  repeal  sections  155, 156, 157,  and  160,  c.  4,  tit.  9,  of 
the  Code,  and  to  fix  the  salary  of  the  supreme  court  reporter. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  within  60  days  after  sufficient  opinions  are  announced  to 
make  a  volume,  as  herein  provided,  the  supreme  court  reporter  shall  furnish 
and  deliver,  at  his  office  in  Des  Moines,  Iowa,  to  the  person,  persons,  or  cor> 
poration  having  the  contract  with  the  state  for  publishing  the  same,  copies 
of  such  opinions;  and  with  each  opinion  a  syllabus,  a  brief  statement  of  the 
facts  involved,  and  the  legal  propositions  made  by  counsel  in  the  argument, 
with  the  authorities  cited.  But  the  argument  shall  not  be  reported  at  length ; 
and  within  20  days  after  the  proof-sheets  for  a  volume  are  furnished  to  him 
by  the  publishers,  at  his  office  in  Des  Moines,  Iowa,  he  shall  furnish  to  said 
publishers  an  index  and  table  of  cases  to  such  volume.  The  publishers  shall 
furnish  to  the  reporter,  without  delay,  as  soon  as  they  shall  be  issued,  two 
copies  of  the  revised  proof-sheets  of  the  opinions,  head-notes,  indexes,  and 
table  of  cases  of  each  volume,  for  correction  and  approval  by  the  judges  of 
the  supreme  court,  and  shall  cause  such  corrections  to  be  made  as  shall  be 
indiciited  thereon  by  said  judges.  Each  of  said  volumes  shall  contain  not 
less  than  750  nor  more  than  800  pages,  exclusive  of  table  of  cases  and  index, 
and  the  workmanship  and  quality  of  material  shall  in  every  particular  be 
equal  to  the  first  issue  of  volume  40  of  the  Iowa  Supreme  Court  Reports,  and 
shall  be  approved  and  accepted  by  a  majority  of  the  judges  of  the  supreme 
court. 

Sec.  2.  The  copyrights  of  all  the  supreme  court  reports  hereafter  published 
shall  vest  in  the  secretary  of  state  for  the  benefit  of  the  people  of  this  state; 
but  this  shall  not  be  construed  to  prevent  the  contractor  by  whom  any  vol- 
ume is  published,  his  representatives,  or  assigns,  from  continuing  the  exclu- 
sive  publication  and  sale  of  such  volume  so  long  as  be  or  they  shall,  in  ail  re- 
spects, comply  with  the  requirements  of  this  act  in  respect  to  the  character, 
sale,  and  price  of  such  volume. 

Sec.  8.  The  supreme  court  reporter  shall  have  no  pecuniary  interest  in 
such  reports,  but  the  same  shall  be  published  under  the  contract  to  be  entered 
into  by  the  executive  council  with  the  person,  persons,  or  corporation  who 
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shall  agree  to  publish  and  sell  the  same  on  the  terms  most  advantageous  to 
the  people  of  this  state,  at  a  price  not  to  exceed  two  dollars  per  yoluine  of 
the  size  and  quality  as  provided  for  in  this  act.  And  if  any  such  volume 
shall,  in  any  way,  or  from  any  cause,  contain  more  than  800  pageSt  no  in- 
creased or  additional  price  shall  be  charged  therefor. 

Sec.  4.  The  executive  council  shall,  commencing  in  the  first  week  in  April, 
A  D.  1880,  and  every  eight  yeai"s  thereafter,  advertise  weekly  in  six  different 
newspapers  in  different  localities  in  this  state,  for  the  term  of  six  weeks,  that 
sealed  proposals  will  be  received  at  the  office  of  the  secretary  of  state  for  print- 
ing, publishing,  and  selling  the  said  Beports  for  the  term  of  eight  years  next 
after  the  first  day  of  June  of  said  year,  at  a  certain  rate  per  volume,  to  be 
stated  in  said  proposal,  not  exceeding  the  maximum  price  fixed  by  this  act, 
and  in  accordance  with  the  provisions  of  this  act. 

Sec.  5.  Each  bidder  shall  deposit  with  the  state  treasurer  the  sum  of  $1,U00 
before  making  his  proposal,  to  be  forfeited  to  the  state  in  case  he  shall  not 
make  a  contract  according  to  his  proposal  if  accepted,  and  according  to  the  re- 
quirements of  this  act,  and  shall  take  a  receipt  from  said  treasurer,  and  de- 
posit the  same  with  his  proposal,  and  upon  entering  into  the  contract  herein 
provided,  or  upon  the  proposal  being  rejected,  the  said  sum  shall  be  returned. 

Sec.  6.  The  successful  bidder  shall  enter  into  a  contract  that  he  will  pub- 
lish the  Supreme  Court  Reports  of  the  state,  of  the  quality,  style,  and  char^ 
acter  in  all  respects  as  set  out  in  section  1  of  this  act;  that  he  will  publish' 
and  deliver  to  the  secretary  of  state,  at  the  capitol  in  Des  Moines,  250  copies 
free  of  cost  for  publication  or  delivery,  at  the  earliest  practicable  time,  and 
within  60  days  after  the  delivery  of  the  manuscripts  for  any  one  copy  of  such 
Reports  to  the  publishers;  that  he  will  stereotype  the  same,  and  at  all  times 
keep  the  same  on  sale  in  the  state  of  Iowa  to  residents  of  this  state  for  actual 
use  at  the  contract  price,  in  suitable  quantities,  in  the  city  of  Des  Moines; 
that  he  will  furnish  the  state  any  number  of  additional  copies  that  may  be 
required  for  its  own  use  at  the  contract  price,  and  procure  new  stereotype 
plates  whenever  the  original  plates  shall  become  defaced  or  destroyed ;  and 
the  said  contract  shall  fully  provide  for  the  carrying  into  effect  of  all  the  pro- 
visions of  this  act,  and  shall  be  made  within  80  days  after  he  is  notified  of 
the  acceptance  of  his  proposal. 

Sec.  7.  The  successful  bidder  shall,  at  the  time  of  making  his  contract,  ex- 
ecute and  file  with  the  treasurer  of  state  a  bond  in  the  penal  sum  of  $10,000, 
conditioned  to  fulfill  such  contract  in  all  particulars,  witli  at  least  two  suf- 
ficient sureties,  residents  of  this  state,  to  be  approved  by  the  executive  coun- 
cil of  the  state.  Such  bond  shall,  by  its  terms,  be  the  joint  and  several  obliga- 
tions of  the  persons  executing  it.  If  the  successful  bidder  shall  fail  to  com- 
plete his  contract,  or  shall  forfeit  the  same  for  any  cause,  the  executive 
council  shall  relet  the  contract  as  soon  thereafter  as  practicable,  in  the  man- 
ner provided  in  this  act:  provided,  however,  that  such  bidder,  in  lieu  of  sure- 
ties to  such  bond,  may  deposit  therewith  bonds  of  the  United  States,  payable 
to  the  bearer,  amounting  to  not  less  than  810,000. 

Sec.  8.  The  contract  of  the  successful  bidder  required  by  this  act  shall  con- 
tain, among  others,  the  following  covenants  on  his  part:  First.  That  he  will 
not  takeout  in  his  own  name,  nor  procure  to  be  taken  out  in  the  name  of  any 
person  other  than  the  secretary  of  state  of  this  state,  a  copyright  upon  any 
volume  of  the  Supreme  Court  Reports  published  under  such 'contract;  and 
that,  upon  any  breach  of  this  covenant,  he  will  pay  to  the  treasurer  of  this 
state  the  sum  of  4^,000  as  liquidated  damages.  8ecohd.  That  in  case  it  shall 
be  determined  in  any  action  upon  the  bond  of  such  contractor  that  he  has 
failed  in  any  respect  to  comply  with  the  provisions  of  this  act  or  his  contract, 
the  executive  council  may  declare  the  contract  forfeited;  and  that,  upon  such 
forfeiture  so  declared,  such  contractor  will,  upon  demand,  transfer  to  the  sec- 
retary of  state  of  this  state,  for  the  use  of  the  state,  the  stereotyped  plates 
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of  eaoh  volume  of  such  Reporto  published  under  such  contract,  or,  in  default 
thereof,  will  pay  to  the  treasurer  of  this  state  $2,000  for  each  such  volume, 
as  liquidated  damages  for  a  failure  to  make  such  transfer;  and  such  failure 
shall  be  deemed  a  breach  of  the  conditions  of  such  bond,  and  such  liquidated 
damages  may  be  recovered  by  action  on  such  bond. 

Sec.  9.  The  supreme  court  reporter  shall  receive  as  his  compensation  for  all 
services  up  to  the  first  day  of  July,  1880,  such  sums  as  shall  be  paid  to  him 
by  the  state  under  exiisting  laws  for  the  publication  of  the  Supreme  Court 
Reports  up  to  and  including  volume  51.  After  the  first  day  of  July,  1880, 
the  supreme  court  reporter  shall  receive  an  annual  salary  of  $2,000,  payable 
quarterly,  upon  the  certificate  of  the  judges  of  said  court  that  be  has  prop- 
erly performed  the  duties  of  repoiter,  as  required  by  this  act. 

Sec.  10.  Sections  155, 156,  157,  and  160,  e.  4,  tit.  3,  of  the  Code,  and  all 
acts  and  parts  of  acts  conflicting  with  the  provisions  of  this  act,  are  hereby 
repealed:  provided,  that  the  passage  of  this  act  shall  not  be  construed  to  af- 
fect the  publication  of  the  Supreme  Court  Reports  up  to  and  including  vol- 
ume 51;  but  in  all  other  respects  the  provisions  of  this  act  shall  be  in  force 
from  the  time  it  takes  effect,  as  hereinafter  provided. 

Sec.  11.  This  act,  being  deemed  of  immediate  importance,  shall  take  effect 
and  be  In  force  from  and  after  its  publication  in  the  Iowa  State  RegUter  ani 
the  lotoa  State  leader,  newspapers  published  at  Des  Moines,  Iowa,  anything 
in  section  33  of  the  Code  to  the  contrary  notwithstanding. 

Approved  March  18,  1880. 

Cole,  McVctj  Jt  Clarke,  for  complainants. 

Geo,  B.  Young  and  Henry  J,  Horn,  for  defendant  "West  Pub.  Co. 

Wright,  Cummins  tt  Wright,  for  defendant  G.  B.  Pray. 

Brewer,  J.  The  complainants  insist  that  the  state  owns, — is  the 
"proprietor,"  within  the  meaning  of  the  term  as  found  in  section 
4952,  Hev.  St.,  of  the  opinions  of  its  judges;  that  as  proprietor  it  may 
take  out  a  copyright  in  those  opinions;  that  chapter  60,  Laws  1880, 
provides  for  such  copyright;  and  that  the  contract  transfers  the  ben- 
efit thereof  to  complainants.  They  further  insist  that  if  not  within 
the  scope  of  the  act  of  congress,  the  state  has  a  common-law  property 
right  in  the  opinions  of  its  judges;  that  it  can  determine  how  they 
shall  he  published ;  and  that  having  contracted  with  complainants 
for  exclusive  publication,  the  courts  should  protect  them  in  the  en- 
joyment of  this  property  right.  The  defendant  insists  that  there  is 
no  such  thing  as  a  copyright  or  other  property  right  in  the  opinions 
of  the  judges ;  deny  that  the  state  ever  contemplated  claiming  or  con- 
tracting for  any  exclusive  right  of  publication  of  the  opinions;  and 
claim,  further,  that  if  complainants  ever  had  any  rights,  their  laches 
have  been  such  as  to  prevent  the  interference  of  a  court  of  equity. 
Obviously,  these  cross-contentions  present  three  important  ques- 
tions :  Fir'it.  The  nature  and  extent  of  the  rights  of  a  state  in  the 
opinions  of  its  judges.  Second.  What  has  the  state  by  its  legislation 
asserted,  and  what  by  its  contract  did  it  transfer  to  the  complain- 
ants? Third.  To  what  extent  are  complainants,  by  their  conduct, 
estopped  from  the  remedy  sought? 

1 .  Has  the  state,  either  by  virtue  of  the  common  law  or  the  copyright 
acts  of  congress,  any  property  right  in  the  opinions  of  the  judges  of 
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the  snpreme  conrt  9  If  this  question  was  submitted  to  me  as  a  new 
qaestion  independent  of  prior  adjudications,  I  should  unhesitatingly 
answer  it  in  the  negative.  If  such  right  exists,  it  carries  witu  it  the 
tight  of  withholding  publication.  But  it  is  a  maxim  of  universal 
application  that  every  man  is  presumed  to  know  the  law,  and  it 
would  seem  inherent  that  freedom  of  access  to  the  laws,  or  the  of- 
ficial interpretation  of  those  laws,  should  be  co-extensive  with  the 
sweep  of  the  maxim.  Knowledge  is  the  only  just  condition  of  obe- 
dience. The  laws  of  Borne  were  written  on  tablets  and  posted,  that 
all  might  read,  and  all  were  bound  to  obedience.  The  act  of  that 
emperor  who  caused  his  enactments  to  be  writtep  in  small  letters,  on 
small  tablets,  and  then  posted  the  latter  at  such  height  that  none 
eould  read  the  letters,  and  at  the  same  time  insisted  upon  the  rule 
of  obedience,  outraging  as  it  did  the  relations  of  governor  and  gov- 
erned ander  his  own  system  of  government,  has  never  been  deemed 
eoosistent  with  or  possible  under  ours.  This  claim  seems  to  rest 
npon  the  idea  that  the  state,  as  an  entity  independent  of  its  citizens, 
«r  as  a  whole  combined  of  all  its  individuals,  has  a  property  right  in 
the  laws  and  judicial  opinions  outside  of  and  beyond  that  vested  sep- 
arately  in  each  citizen.  I  conceive  this  to  be  an  error.  Each  citi- 
zen is  a  ruler, — a  law-maker, — and  as  such  has  the  right  of  access  to 
the  laws  he  joins  in  making  and  to  any  official  interpretation  thereof. 
K  the  right  of  property  enters  into  the  question,  he  is  a  part  owner, 
and  as  such  cannot  be  deprived  of  equal  access  by  bis  co-owners. 
Could  a  majority  of  a]  legislative  assembly  debar  the  minority  from 
participation  in  the  deliberations  or  a  knowledge  of  the  action  of  the 
assembly?  The  majority  may  bind  the  minority  to  the  action  it 
determines,  but  cannot  withhold  knowledge  thereof.  So,  the  major- 
ity of  the  citizens  of  a  state — in  a  larger  sense,  the  law-makers — may 
determine  the  conduct  of  all;  but  can  knowledge  of  what  is  deter- 
mined be  withheld.  This,  of  course,  is  more  emphatically  true  as  to 
the  statutes,  but  also  true  as  to  judicial  opinions,  which,  though  not 
laws,  are  official  interpretations  of  law.  The  mere  judgment  for  or 
against  the  plaintiff  of  course  decides  the  case ;  but  that  often  fur- 
nishes little  insight  into  the  questions  considered  and  determined. 
The  opinions,  at.least  those  of  the  highest  tribunal,  are  always  con- 
sidered as  official  interpretations  of  law,  both  statute  and  common, 
and  as  such  binding  upon  all  citizens.  The  same  argument  which 
supports  the  state's  claim  of  property  in  judicial  opinions  supports 
that  of  property  in  statutes.  Tbci  state  pays  the  judges,  and  there- 
fore owns  the  product  of  their  official  toil.  The  same  is  true  as  to 
legislators.  But  though  such  would  be  my  views  in  the  absence  of 
prior  adjudications,  I  find  that  the  English  courts  generally  sustain 
the  crown's  proprietary  rights  in  judicia)  opinions. 

The  first  case  in  the  order  of  time  was  that  of  Atkins  v.  Stationers' 
Co.,  decided  in  tbe  eighteenth  year  of  Charles  II.,  being  the  year 
1666.  Atkins,  having  a  patent  from  the  crown,  claimed  the  exclusive 
right  to  print  law  books.    The  defendants  had  printed  BoUes'  Abridg- 
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ment.  A  bill  was  brought  by  the  plaintiff  asking  an  injunction, 
irhich  the  lord  ohancellor  granted.  The  case  was  appealed  to  the 
bouse  of  lords.  It  was  there  argued  that  law  reports  were  the  king's 
property  because  be  pays  the  judges  who  pronounce  the  law.  The 
bouse  of  lords  took  this  view  of  the  case,  and  afSrmed  the  deeree  be- 
low. The  case  will  be  found  reported  in  Carter's  Report,  page  89. 
On  page  91  of  the  opinion  it  is  said:  "The  salaries  of  the  judges  are 
paid  by  the  king,  and  the  reporters  in  all  courts  at  Westminster  were 
paid  by  the  king  formerly." 

The  next  case  was  that  of  Roper  v.  Streater,  decided  in  the  year 
1672,  cited  at  length  in  6  Bac.  Abr.  507,  and  in  10  Mod.  106,  and 
in  '2  Show.  260.  Boper  purchased  of  the  executors  of  Croke  a  third 
part  of  his  reports.  Defendant,  Streator,  had  a  patent  or  copyright 
from  the  king,  and  printed  these  reports.  Boper  brought  action 
against  the  defendant  for  wrongfully  printing  the  reports.  Defend- 
ant,  Streator,  pleaded  the  king's  grant  as  an  owner  of  the  copyright, 
the  question  being  whether  the  king  or  Croke  was  the  owner  of  the 
reports.  The  case  was  decided  in  the  court  of  king's  bench  in  favor 
of  the  plaintiff,  and  appeal  was  taken  to  the  house  of  lords,  and  the 
judgment  of  the  king's  bench  was  reversed,  upon  the  ground  that  the 
king  was  the  owner  of  the  copyright,  and  that  the  executors  of  the 
author  of  the  reports  could  convey  nothing.  See  4  Burr.  2316;  6 
Bac.  Abr.  507. 

In  the  case  of  Company  of  Stationer$  v.  Parker,  reported  in  Skin- 
ner's Beports,  233,  Holt,  who  argued  the  case  for  defendant,  said,  on 
page  236,  that  he  agreed  that  the  king  had  power  to  grant  the  print- 
ing of  books  concerning  religion  and  law. 

In  the  case  of  Basket  v.  University  of  Cambridge,  reported  in  1 
W.  Bl.  106,  and  decided  in  the  year  1758,  the  court  of  king's  bench 
held  that  the  right  to  print  the  acts  of  parliament  belonged  to  the 
king.  Hale,  C.  J.,  in  deciding  the  case,  said:  "So  the  year-books, 
taken  at  the  expense  of  the  crown,  gave  the  king  the  property  by 
purchase."  The  chief  justice  in  this  case  gives  the  history  of  the 
king's  right  to  print  and  publish  certain  books  at  great  length,  and 
says :  "The  king  claimed  copyrights  of  acts  of  parliament  before  the 
grant  of  Henry  YIII.,  and  the  copyright  of  the  king  was  still  asserted 
as  well  to  books  of  religion  as  acts  of  parliament;"  and  in  conclusion, 
on  this  subject,  the  lord  chief  justice  says:  "The  crown,  therefore, 
has  no  prerogative  at  common  law  over  the  art  of  printing,  but  is 
merely  entitled  to  especial  copyrights." 

In  the  case  of  Eyre  v.  Garnan,  decided  in  1781,  and  reported  in  5 
Bac.  Abr.  509,  the  lord  chief  baron  says:  "In  the  case  of  Banket  v. 
University  of  Cambridge  it  was  held  that  the  right  of  printing  acts  of 
parliament  rests  in  the  king." 

In  the  case  of  MiUar  v.  Taylor,  4  Burr.  2305,  the  copyright  of  the 
king  to  all  reports  and  acts  of  parliament  was  fully  affirmed  by  Lord 
Maksfield  in  a  very  elaborate  and  able  opinion. 

Shortt,  in  the  Law  of  Copyright,  on  page  36,  states  that  the  ex- 


Digitized  by 


Google 


BAMKB  0.  WEST  PDBUBHING  00.  69 

clasive  right  was  vested  in  the  king  to  print  the  reports  of  jndicial 
proceedings,  statates,  orders  of  the  privy  oonncil,  translation  of  the 
Bible,  etc.  He  farther  says  that  the  claim  of  the  crown  totbiscopy- 
right  has  by  some  been  based  upon  the  right  of  property,  by  others 
on  naked  prerogative ;  by  others  on  the  ground  that  the  expense  of 
the  publication  is  borne  by  the  crown ;  as  to  the  Bible,  that  the  sot. 
ereign  is  the  head  of  the  church.  Some  of  the  decisions  place  the 
right  upon  the  crown,  that  the  crown  is  bound  to  see  that  correct 
copies  of  the  Bible,  laws,  and  judicial  opinions  are  furnished  the  peo- 
ple. Others  that  the  crown  pays  the  judges  who  pronounce  the  opin< 
ions.  Blackstone  rests  the  right  on  grounds  of  political  and  public 
convenience.  The  king,  he  says,  as  executive  magistrate,  possesses 
the  right  of  promulgating  to  the  people  the  acts  of  state  and  govern* 
ment.     See  2  Bl.  Gomm.  410. 

In  view  of  this  consensus  of  opinion  on  the  other  side  of  the  waters, 
of  the  fact  that  the  common  law  is  in  force  in  this  country  so  far  as 
compatible  with  our  system  of  government  aild  the  condition  and 
wants  of  society,  and  that  a  mere  change  in  the  locus  of  the  govern* 
ing  power  from  the  crown  to  the  people  ought  not  to  work  material 
change  in  the  extent  of  that  power,  it  may  be  that  due  regard  for  set- 
tled law  forbids  a  decision  in  accord  with  the  views  I  have  expressed. 

It  is  worthy  of  remark,  however,  that  on  this  side  of  the  waters  the 
proprietary  right  of  the  state  in  statates  or  judicial  opinions  has  never 
been  affirmed,  unless  in  a  late  case  in  the  supreme  court  of  errors 
of  Connecticut.  In  it  the  court  says :  "The  judges  and  the  reporter 
are  paid  by  thd  state,  and  the  product  of  their  mental  labor  is  the 
property  of  the  state,  and  the  state,  as  it  might  lawfully  do,  has  taken 
to  itself  the  copyright."  On  the  other  hand,  in  the  case  of  Davidion 
T.  Wkeelock,  pott,  61,  decided  in  this  district  in  1866  by  Judge  Neii> 
SON,  the  court  refused  an  injunction  to  restrain  the  publication  of  the 
constitution  and  the  laws  of  Minnesota  as  revised  and  re-enacted  by 
the  legislature.  In  the  course  of  his  opinion  the  learned  judge  uses 
this  language :  "It  is  true  that  such  compilation  may  be  so  original 
as  to  entitle  the  author  to  a  copyright  on  account  of  the  skill  and  judg- 
ment displayed  in  the  combination  and  analysis ;  but  such  compiler 
oould  obtain  no  copyright  for  the  publication  of  the  laws  only;  neither 
could  the  legislature  confer  any  snob  exclusive  privilege  upon-  him." 
When  we  bear  in  mind  the  fact  that  for  years  law  magazines  have 
been  constantly  printing  in  advance  of  official  reports  opinions  of  the 
various  courts,  the  silence  of  judicial  decision  is  significant  of  a  doubt, 
at  least,  whether  the  doctrine  as  recognized  in  England  obtains  under 
oar  system  of  government. 

But  I  forbear  farther  comment  upon  this  question,  and  pass  to  the 
second. 

The  contract  mast  be  interpreted  by  the  legislation  of  the  state. 
Nothing  passed  to  complainants  save  as  authorized  by  statute;  and 
to  determine  the  scope  of  the  act  under  which  this  contract  was  made 
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we  must  oonstrne  it  in  connection  with  other  legislation  in  pari  ma- 
teria. The  Laws  of  1878  prescribed  the  duties  of  the  cierk  of  the 
snpreme  court,  and  also  provided  for  the  publication  of  the  reports. 
Thej  directed  the  clerk  to  record  all  opinions  as  soon  as  filed,  (sec- 
tion 149,  c.  2,  tit.  3,  Code  Iowa  1873;)  required  him  to  permit  any 
one  to  take  a  copy ;  and  to  himself  make  and  certify  a  copy  when  re> 
quested,  (section  147,  Id.)  No  larger  liberty  of  access  could  well  be 
given, — no  clearer  expression  of  the  intent  of  the  legislature  to  make 
the  opinions  free  to  all.  At  the  same  time  those  laws  provided  for 
the  publication  of  the  reports  and  vested  the  copyright  thereof  in  the 
state.  Section  168,  c.  4,  Id.  The  publication  was  given  to  the  re- 
porter, and  the  contents  of  each  volume  were  prescribed.  In  ad- 
dition to  the  opinions,  he  was  to  prepare  and  include  tyllabi,  ab- 
stracts of  the  facts  and  law  questions  in  each  case,  table  of  cases, 
and  index.  Sections  155,  156,  c.  4,  Id.  It  was  this  completed  vol- 
nme  which  was  to  be  copyrighted,  a  part  of  its  contents  being  the  of- 
ficial interpretations  of  law  by  the  judges,  and  the  balance  mere  mat- 
ters of  convenience  to  the  public  prepared  by  the  reporter.  Cbnstru- 
ing  these  different  portions  of  the  same  statute  together,  could  it  be 
seriously  contended  that  the  copyright  of  the  reports  nullified  or  lim- 
ited the  general  and  unrestricted  access  to  the  opinions  ?  Is  not  the 
only  fair  construction  that  the  opinions  were  to  be  free  to  all,  and 
the  security  of  the  copyright  only  cast  upon  the  completed  volume  ? 
Such  would  be  the  construction,  under  any  circumstances;  and  es- 
pecially when,  as  in  this  case,  the  matter  declared  free  is  the  official 
interpretation  of  laws, — matter  the  most  general  knowledge  of  which 
is  of  vital  importance. 

Now,  the  act  of  1880  makes  no  change  in  the  duties  of  the  clerk,, 
repeals  no  section  giving  freedom  of  access  to  the  opinions,  and  only 
changes  the  manner  of  publishing  the  Reports.  Instead  of  leaving 
it  with  the  reporter,  it  is  done  by  contract.  If  the  opinions  were  free 
before,  they  still  are.  There  is  nothing  in  the  act  which  either  directly 
or  by  imjilication  asserts  on  the  part  of  the  state  a  broader  or  more 
extensive  copyright,  or  purports  to  give  to  the  contractor  any  other 
rights  than  were  claimed  for  the  state  by  the  Statutes  of  1873.  How, 
then,  can  complainants  claim  the  exclusive  right  to  the  publication  of 
the  opinions  separately  ?  I  think  the  state  has  made  them  the  com- 
mon property  of  all.  I  indorse  fully  the  language  of  the  learned 
district  judge  of  the  Southern  district  of  Ohio  in  the  case  of  Banks 
v.  Manchester,  reported  in  23  Fed.  Bep.  143,  and  think  it  pertinent 
to  the  case  at  bar: 

"It  is  in  iiccordance  with  sound  public  policy,  in  a  commonwealth  where 
every  person  is  presumed  to  know  the  law,  to  regard  the  authoritative  ex- 
positions of  the  law  by  ttie  regularly  constituted  judicial  tribunals  as  public 
property,  to  be  published  freely  by  any  one  who  may  choose  to  publish  them, 
and  sucli  publications  may  be  of  everything  which  is  the  work  of  the  judges, 
including  the  syllabus  and  the  statement  of  the  case,  as  well  as  the  opinion. 
The  copyright  of  the  volume  does  not  interfere  with  such  free  publication. 
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It  protects  only  the  woiic  of  tbe  reporter;  that  ia  to  say,  the  indexes,  the 
tables  of  cases,  and  tbe  statement  of  points  made  and  the  authorities  cited 
by  counsel.  Wheaton  v.  Peters,  8  Pet.  653;  Little  v.  Gould,  2  Blatclif.  165, 
362;  Chane  v.  Sanborn.  4  Clif.  306;  Myers  v.  Callaghan,  5  Fed.  Rep.  726; 
S.  C.  10  Biss.  139;  Myer»  v.  Callaghan,  20  Fed.  Rep.  441." 

The  conclusion  to  which  I  have  come  upon  this  second  qnestion 
EToids  tbe  necessity  of  considering  the  third  question. 
The  application  for  an  iniunotioh  will  be  denied. 


Datidson  and  another  v.  Wheelock  and  others.* 
{Oireuit  Court,  JD.  Minnetota.    May  26, 1866.) 

OoFTRieHT — Statk  Statbtks— Bight  of  Comptlbb— LBOiSLATiyBs  Powbb  0» 
State. 

While  a  compUation  of  the  statutes  of  a  state  may  be  so  original  as  to  enti- 
tle the  author  to  a  copyright  on  account  of  the  skiil  and  judgment  displayed 
in  the  combination  and  analysis,  he  cannot  obtain  a  copyright  for  the  publi- 
cation of  the  laws  alone,  nor  can  the  legislature  of  the  state  confer  any  such 
exdnsiTe  privilege  upon  him. 

In  Equity.     Motion  for  provisional  injunction. 
AUis  d  Williams,  for  complainants. 
Bigelow  d  Clark,  for  defendants. 

Nelson,  J.  Complainants  file  their  bill  of  complaint  and  ask  for  an 
injunction  to  restrain  tbe  defendants  from  publishing  and  exposing  for 
sale  and  selling  two  books,  the  one  entitled  "General  Statutes  of  the 
State  of  Minnesota,  prepared  by  the  Commissioners  appointed  to  revise 
the  Statutes  of  the  State  by  Act  of  the  Legislature  passed  February  17, 
1863,"  and  the  other  entitled  "Appendix  to  Report  of  the  Commis- 
sioners of  Revision,  embracing  the  Amendments  to  the  same  adopted 
by  the  Legislature."  The  arguments  urged  by  counsel  for  an  injunc- 
tion embrace  no  facts  not  fully  set  forth  in  the  bill  of  complaint,  and 
the  truth  of  the  matters  contained  in  the  affidavit  read  by  counsel  for 
the  defendants  in  opposition  to  the  motion  seem  to  be  admitted.  The 
whole  question  depends  upon  the  construction  to  be  given  to  the  acts 
of  the  legislature  of  the  state  of  Minnesota  approved  March  1,  1866, 
providing  for  the  printing,  binding,  editing,  and  publishing  the  Gen- 
eral Statutes  of  said  state.  ^  One  of  these  acts  provides  for  the  letting 
to  the  lowest  bidder  of  the  contract  to  print  and  bind  the  statutes, 
specifying  the  kind  of  type  and  paper  to  be  used,  and  embracing  all  the 
details  necessary  to  secure  a  faithful  performance  on  the  part  of  the 
contractor;  and,  as  an  inducement  for  securing  a  low  rate  per  copy 

'Keport«d  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 

Tbe  opinion  of  Judge  Nrlson,  referred  to  by  Judge  Bbsweb,  in  Bantu  t.  West  Pub. 
Cb.,  iMt,  BO,  is  here  reported  for  the  first  time. 
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for  printing  and  binding,  the  fourth  section  provides  that  the  copy- 
right of  said  General  Statutes  shall  be  awarded  to  the  person  or  firm 
offering  to  famish  the  said  General  Statutes  required  by  the  act  at 
the  lowest  price  per  copy.  The  other  act  appoints  a  commissioner 
to  edit  and  superintend  the  printing  and  publication  of  the  General 
Statutes  of  the  state,  and  provides  for  the  manner  in  which  he  shall 
prepare  and  furnish  the  manuscript  for  the  printer  and  publisher,  re- 
quiring him  to  furnish  head  and  marginal  notes  and  references  to  de- 
cisions of  the  supreme  court  of  the  state,  affecting  any  of  the  sections 
of  the  statutes,  and  to  prepare  an  exact  and  copious  index  to  the  whole. 
When  published,  he  shall  append  his  certificate  that  the  same  are 
correct  transcripts  of  the  laws  on  file  in  the  office  of  the  secretary  of 
state. 

The  complainants,  it  appears,  were  the  successful  bidders,  and  the 
copyright  of  the  General  Statutes  was  awarded  them. 

Now,  what  is  the  exclusive  right  which  the  complainants  are  en- 
titled to  under  the  acts  of  the  legislature  of  the  state  of  Minnesota 
above  referred  to  ?  Clearly,  to  print,  publish,  and  sell  the  General 
Statutes  of  the  state  of  Minnesota,  as  edited  and  prepared  by  the 
commissioner  named  by  the  legislature,  containing  his  head  and 
marginal  notes,  and  his  references.  They  obtained  no  exclusive 
right  to  print  and  publish  and  sell  the  laws  of  the  state  of  Minnesota, 
or  any  number  of  legislative  acts.  The  materials  for  such  publica- 
tion are  open  to  the  world.  They  are  public  records,  subject  to  in- 
spection by  every  one,  under  such  rules  and  regulations  as  will  secure 
their  preservation.'  They  may  be  digested  or  compiled  by  any  one, 
and  it  is  true  such  compilation  may  be  so  original  as  to  entitle  the 
author  to  a  copyright  on  account  of  the  skill  and  judgment  displayed 
in  the  combination  and  analysis ;  but  such  compiler  could  obtain  no 
copyright  for  the  publication  of  the  laws  only ;  neither  could  the  leg- 
islature confer  any  such  exclusive  privilege  upon  him. 

An  examination  of  the  book  and  pamphlet  published  by  the  de- 
fendants shows  that  they  neither  contain,  nor  purport  to,  any  of  the 
marginal  notes  or  references  contemplated  by  the  acts  of  the  legis- 
lature, and  no  materials  which  would  be  embraced  in  the  book  to  be 
published  by  complainants  under  the  supervision  of  the  commis- 
sioner, with  the  exception  of  the  laws  of  the  state.  In  my  opinion, 
therefore,  upon  the  facts  set  forth  in  the  bill,  the  complainants  are 
not  entitled  to  a  provisional  injunction. 

Motion  denied. 


Digitized  by 


Google 


UKXWOOO  V.  FABEB.  68 


LocEwooD  V.  Fabbb.' 
((Kreuit  (hurt,  8.  D.  Neva  Yvrk.    February  6, 1886.) 

L  PATKirra  fob  iHrsKTiojrB— Lockwood  PATKirr. 

In  this  ease,  on  motion  for  preliminarr  inlnnction,  nnder  the  patent  to 
IQiodes  Lockwood,  snstained  in  LoekuxxM  y.  Outter  Tower  Oo.,  11.  Fed.  Rep. 
721,  Lodaeood  t.  Olmeland,  18  Fed.  Rep.  87,  and  Loekteood  t.  Hooper,  25  Fed. 
Rep.  910,  the  point  was  raised/for  the  first  time,  that  there  was  not  a  sufficient 
description  of  the  invention  within  the  meaning  of  the  statute,  and  the  mo- 
tion was  denied. 

a.  SaXB— DxsCBIFTIOn  OF  AK  IbtSNTIOM. 

A  description  of  an  invention  does  not  comply  with  the  statute  when  those 
■killed  in  the  art  to  which  the  invention  belongs  can  only  ascertain  by  experi- 
ment how  to  practice  it. 

S.  DSFKRSES  OV  AFFLICAnON  FOB  Fbbliuinabt  ttrjCNCTIOir. 

Where  the  defense  of  prior  public  use  was  mucli  more  strongly  fortified  by 
corroborative  evidence  tnan  in  prior  cases,  where  this  defense  had  been  made 
and  overruled,  a  motion  for  a  preliminary  injunction  was  denied. 

Id  Equity. 

Wallaob,  J.  The  case,  as  ii  appears  npon  this  motion,  is  not 
sufficiently  clear  for  the  complainant  to  entitle  him  to  a  preliminary  in- 
jnnction. 

1.  Doabts  are  suggested  as  to  the  validity  of  the  patent  npon  a 
point  which  apparently  was  not  considered  in  the  case  of  Loekvoood 
y.  Cutter  Tower  Co.,  11  Fed.  Bep.  724,  at  final  hearing,  or  in  the  case 
of  Loekwood  y.  Hooper,  25  Fed.  Bep.  910,  upon  motion  for  an  in- 
junction. The  patent  is  for  a  new  article  of  manufacture,  when  pro- 
duced by  a  specified  process  or  method, — "a  rubber  eraser,  having 
the  soft  finished. erasive  surfaces  produced  by  tumbling  the  erasers." 
It  was  not  new  to  produce  the  article  by  grinding  the  surfaces,  or 
filing  them;  nor  was  it  new  to  treat  small  articles  of  India  rubber  by 
tumbling  them  in  a  barrel  or  revolving  box  long  enough  to  give  them 
a  smooth,  soft  exterior  surface ;  and  the  only  novelty  of  the  inven- 
tion  consistB  in  producing  the  article  bji  the  method  of  the  patent. 
The  only  description  of  the  process  contained  in  the  specification  is 
that  the  pieces  of  rubber  are  "tumbled  (in  a  barrel  or  revolving  box) 
uitil,  by  their  action,  one  on  the  other,  the  corners  and  edges  are 
worn  away  or  rounded,  leaving  each  eraser  with  a  soft,  velvet-like 
finish  over  its  entire  surface."  If  those  skilled  in  the  art  can  only 
ascertain  by  experiment  how  long,  or  under  what  conditions,  the 
operation  mast  be  carried  on  to  produce  the  new  result,  which  is  the 
essence  of  the  invention,  it  is  doubted  whether  such  a  description 
complies  with  the  statute.  Tyler  v.  Boston,  1  Wall.  327.  On  the 
other  hand,  if  they  can  produce  the  article  without  sach  information, 
where  is  the  novelty  of  the  invention  ? 

2.  The  defense  of  prior  public  use,  as  now  presented,  is  a  very 

'Reported  by  Chsrlea  C.  linthicnm,  Esq.,  of  the  Chicago  bar. 
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formidable  ona.  It  is  alleged  that  many  mannfactnrers  made  and 
sold  the  patented  article  more  than  two  years  prior  to  the  application 
for  the  patent.  Althoagh  the  defense  as  to  the  prior  use  and  sale  by 
some  of  these  manufacturers  was  considered  and  overruled  in  the  case 
of  Lockwood  V.  Cutter  Tower  Co.,  and  by  other  manafaoturers  was 
urged  ineffectually  upon  the  motion  for  the  injunction  in  the  case  of 
Lockwood  T.  Hooper,  the  defense,  as  now  presented,  is  much  more 
strongly  fortified  than  before  by  corroborative  evidence ;  and  it  is  rea- 
sonable to  assume  that  a  different  result  would  have  been  reached  if 
the  evidence  had  been  introduced  which  is  now  produced. 
The  motion  is  denied. 


MoNTBOss  and  others  v.  Bullabd  and  others.* 
{Oireuti  Oovrt,  N.  D.  JlUnoit,    March  83, 1886.) 

1.  Patents  tor  Inventions— Construction— Infbiwgbmbnt. 

Letters  patent  No.  164,848,  of  December  8, 1874.  to  William  H.  Cnrtia,  for 
an  improvement  in  carpet  stretchers,  must,  in  view  of  prior  patents  for  car- 
pet stretchers,  acting  upon  the  same  principle,  be  limited  to  the  special  de- 
vices therein  shown,  and  cannot  be  construed  so  as  to  include  other  machines 
which  are  mere  adaptations  or  simplifications  of  other  older  devices. 

2.  Same— Cabpbt  Stkbtcher. 

A  carpet  stretcher  manufactured  under  the  patent  to  Frederick  J.  Hubbard, 
of  May  20, 1884.  is  a  new  improvement  on  older  devices,  and  does  not  embody 

the  special  devices  of  the  Curtis  patent.  

8.  Same — Change  in  Size  of  Machine. 

A  mere  change  in  the  size  of  a  machine,  (a  carpet  stretcher.)  whereby  it  is 
reduced  from  a  large  and  clumsy  device  to  a  light,  portable,  and  convenien. 
one,  while  its  mode  of  operation  is  not  changed,  is  not  a  patentable  changet 

In  Equity. 

Jesse  Cox,  for  complainants. 

Cobum  dkThaeher,  for  defendants. 

BiiODOETT,  J.  The  bill  in  this  case  charges  an  infringement  by 
defendants  of  patent  No.  154,848,  granted  December  8,  1874,  to 
William  H.  Curtis,  for  "an  improvement  in  carpet  stretchers,"  for 
which  they  seek  an  injunction  and  accounting.  No  dispute  is  made 
as  to  the  defendants'  title.  The  defenses  are  (1)  that  complainants' 
patent  is  void  for  want  of  novelty;  (2)  that  defendants  do  not  in- 
fringe. 

The  proof  shows  that  carpet  stretching  devices  are  old.  The  de> 
fendants  have  put  into  the  record  the  following  patents  for  carpet 
stretchers:  No.  10,143,  granted  December  18,  1853,  to  J.  W. 
Weatherby ;  No.  22,930,  granted  February  15, 1859,  to  J.  W.  Bragg: 

^Reported  by  Charles  C.  Linthtcum,  Esq.,  of  the  Chicago  bar. 
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No.  36,187.  granted  Aagust  12,  1862,  to  E.  Wood;  No.  70,032, 
gnnted  October  22,  1867,  to  W.  H.  Bobinson;  No.  67,690,  granted 
Aagust  19,  1867,  to  J.  P.  Warner;  No.  85,690,  granted  August  5, 
1869,  to  S.  Pennock;  No.  83,741,  granted  November  3,  1878,  to  E. 
P.  Shaffer;  No.  114,418,  granted  August  6,  1873,  to  W.  H.  Boles; 
besides  several  others,  which  it  is  unnecessary  to  enumerate.  All  the 
devices  shown  in  these  patents  operate  upon  substantially  the  same 
principle;  that  is,  they  have  a  head,  provided  with  teeth  or  claws  to 
engage  with  the  carpet,  and  some  device  for  pushing  or  pulling  this 
head  so  as  to  stretch  the  carpet,  and  most  of  them  show  a  pawl,  or 
some  other  device,  to  hold  what  is  gained  by  each  pull  or  push.  The 
earlier  devices  seem  to  have  been  large  and  clumsy.  Some  of  them 
were  evidently  intended  to  reach  across  th^  room,  so  that  one  part 
could  brace  against  the  base-board  of  one  side  of  the  room,  while  the 
head  pushed  or  pulled  the  edge  of  the  carpet  to  the  opposite  base- 
board, where  it  could  be  tacked  or  fastened.  The  machine  piade  under 
complainants'  patent,  and  also  defendants'  machines,  are  made  very 
light  and  portable,  and  are  an  undoubted  convenience  to  the  person 
who  has  to  use  them,  and  an  obvious  advantage  to  the  peddlers,  who 
can  much  more  readily  hawk  them  from  house  to  house;  but  a 
change  in  the  size  of  the  machine,  making  it  larger  or  smaller,  while 
its  mode  of  operation  is  not  changed,  is  not  a  patentable  change; 
and,  besides  that,  there  is  nothing  in  the  complainants'  patent  as  to 
the  size  of  the  machines  to  be  made  under  it,  and  the  complainants 
have  a  right  to  make  a  machine  just  as  large  or  just  as  small  as  they 
choose  under  the  specifications  of  this  patent. 

Complainants'  patent  provides  for  the  construction  of  a  machine 
with  a  head,  on  the  under  side  of  which  are  teeth  to  seize  or  engage  . 
with  the  carpet,  and  a  bar  with  a  hook  at  one  end,  to  be  driven  into 
the  floor  near  the  base-board,  and  a  ratchet  upon  the  top  of  this  bar. 
Upon  the  head  are  two  bales,  one  of  which  is  to  act  as  a  pawl,  and 
engage  with  the  ratchet  as  the  head  is  drawn  forward ;  and  to  the 
other  pawl,  which  is  larger,  is  pivoted  a  lever,  the  lower  end  of  which, 
working  in  the  notches  of  the  ratchet  bar,  enables  the  operator,  by 
the  use  of  the  lever,  to  draw  the  head  towards  the  hook  end  of  the 
ratcheted  bar,  while  the  pawl  holds  what  is  gained  by  each  throw  of 
the  lever.  Defendants'  machine  is  manufactured  under  a  patent 
granted  May  20, 1884,  to  Erederick  J.  Hubbard.  It  contains,  as  does 
the  complainants',  a  toothed  head  to  engage  with  the  carpet;  and  a 
device,  by  means  of  an  extension  bar  and  lever  working  in  a  ratchet 
plate,  to  pull  the  carpet  to  place,  and  also  a  catch  to  hold  what  is 
gained  by  each  throw  of  the  lever.  Its  construction  and  mode  of  op- 
eration are  much  like  Fig.  2  of  the  Stevenson  patent  of  November 
18,  1868.  It  is  also  similar  in  construction  and  fnode  of  operation 
to  the  Boles  patent  of  August  5,  1873,  especially  in  the  form  of  con- 
struction shown  in  Fig.  3  of  that  patent.  Both  the  Stevenson  and 
Boles  devices  show  an  extension  bar  with  ratchet  and  levers,  and 
V.27F.P0.1 — 5 
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with  pawls  to  hold  all  that  is  gained  by  each  throw  of  the  levers. 
The  atill  older  devices  of  Weatherby  and  Wood  also  show  extension 
bars  and  ratchets  worked  with  a  cog-wheel  or  lever. 

With  the  nnmber  of  devices  for  carpet  stretchers  shown  in  the 
proof,  all  acting  upon  substantially  the  same  principle,  I  think  there 
can  be  no  doubt  that  the  patent-office,  in  granting  the  patent  to  the 
complainants,  intended  to  only  grant  it  for  the  special  devices  shown ; 
and  although  several  of  the  older  patents  have  a  working  mechanism 
very  much  like  complainants',  it  is  possible  complainants'  patent  can 
be  upheld  so  far  as  to  protect  the  special  device  shown,  but  it  cannot 
be  so  constraed  as  to  include  other  machines  which  are  mere  adap- 
tations or  simplifications  of  other  older  devices,  and  I  have  no  doubt 
from  the  proof  that  defen4ant8'  machine  is,  in  its  construction  and 
mode  of  operation,  an  improvement  upon  the  Stevenson  and  Boles 
machines,  and  that  its  construction  does  not  embody  the  special  de- 
vices  of  complainants'  patent. 

The  finding  is  that  the  defendants  do  not  infringe,  and  the  bill  is 
dismissed  for  want  of  equity. 


Thayer  v.  SPAOiiDiNO.* 

I 

(Oireua  Court,  N.  D.  MmU.    March  22, 1886.) 

1.  Patents  fob  Invkntionb— Base-Bail  Masks— Fencing  Masks  —  Anticipa- 
tion. 

Letters  patent  No.  200,358,  of  February  12, 1878,  to  Frederick  W.  Thayer, 
for  an  improvement  in  masks,  is  not  anticipated  by  the  old  fencing  mask,  as 
the  fencing  mask  had  no  forehead  or  chin  rest,  such  as  are  specified  in  the 
Thayer  patent 

8.  Same— Patentabiutt. 

Although  the  patented  mask  and  the  old  fencing  mask  are  in  some  respects 
analogous  in  their  use,  held,  that  there  was  enough  difference  to  make  the 
former  patentable  over  the  latter. 

8.  Same— Infbinoement. 

As  patentee  appeared,  from  the  evidence,  to  be  the  first  in  the  art  to  show 
a  mask  to  protect  the  face  having  a  rest  for  the  forehead,  luld,  that  he  was 
entitled  to  cover  such  forehead-rest  broadly,  and  was  not  limited  to  the  special 
means  by  which  he  affixed  it  to  the  wires  of  the  cage. 

4.  Same— Priob  Use— Evidence  to  Establish. 

A  party  asserting  a  prior  use  of  a  device  covered  bv  a  patent  has  the  burden 
of  proof,  and  is  bound  to  establish  such  prior  use  by  strong  and  convincing 
if  not  absolutely  conclusive  proof. 

In  Equity. 

Coburn  &  Thacher,  for  complainants.  ■ 

West  d  Bond,  for  defendants. 

>  Reported  by  Charles  C.  Linthicuin,  Esq.,  of  the  Chicago  har. 
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Blodobtt,  J.  The  defendants  in  this  esse  are  charged  with  the 
infiingement-of  patent  No.  200,358,  granted  February  12,  1878,  to 
F.  W.  Thayer  for  "an  improvement  in  masks,"  and  an  injunction  and 
an  accoonting  asked.  The  purpose  and- description  of  the  device,  as 
stated  by  the  inventor  himself  in  his  specifications,  are : 

"It  is  intended  to  protect  the  face  of  a  player  from  being  hit  or  injured  by 
a  base  ball  while  in  flight  towards  him,  and  also,  at  the  same  time,  to  not  ma- 
terially obstruct  his  sight.  It  is  usually  to  be  worn  by  the  catcher,  or  person 
in  rear  of  the  striker  or  bat  wielder.  It  consists  of  a  forehead  and  chin  rest, 
or  bottom  bearing,  and  a  wire  cage  to  receive  them,  and  extend  about  the 
£ace,  *  *  *  and  provided  with  straps,  or  means  of  securing  the  cage  to 
the  bead  of  the  player." 

The  patent  has  two  claims : 

"(1)  The  face-guard  or  safety  mask,  substantially  as  described,  for  the  pur- 
pose specified,  it  consisting  of  the  open  cage  and  forehead  and  chin-rests  or 
bearings, — all  combined  and  arranged  essentially  as  set  forth.  (2)  The  open 
cage  provided  with  the  forehead-rest,  arranged  in  it  substantially  as  repre- 
sented." 

The  defenses  are  (1)  that  the  claims  of  the  patent  are  limited  to 
rests  supported  by  wires  reaching  from  the  pads  to  the  wires  of  the 
frame,  atid  that  under  this  construction  the  defendants  do  not  in- 
fringe ;  (2)  that  the  device  is  nothing  but  the  old  fencing  mask ;  (3) 
that  the  defendants  do  not  infringe;  (4)  prior  public  use  of  the  de- 
vice for  more  than  two  years. 

The  patent  contains  a  disclaimer  of  the  old  and  well-known  fencing 
mask,  as  it  is  called,  worn  by  persons  while  fencing,  or  playing  with 
foils  or  the  small-sword.  The  defendants  make  and  sell  a  face  mask 
formed  of  a  wire  cage  and  frame,  in  the  same  manner  as  the  com- 
plainant's, and  containing  a  head-rest,  and  chin-rest ;  but  their  head- 
rest, instead  of  being  supported  by  horizontal  wires  extending  from 
the  frame  to  the  head-pad,  is  supported  by  straps  reaching  from  the 
side  wires  across  the  frame,  so  as  to  bear  against  the  forehead.  The 
old  fencing  mask  offered  in  evidence  shows  no  head-rest,  and,  as 
Thayer  seems  to  have  been,  from  the  evidence,  the  first  in  the  art  to 
show  a  rest  for  the  forehead  in  a  mask  intended  to  protect  the 
face,  it  seems  to  me  that  he  had- a  right  to  cover,  and  does  cover, 
his  patent,  the  forehead  rest,  broadly,  and  not  the  special  means  by 
which  he  fixed  it  to  the  wires  of  the  cage. 

What  I  have  said  about  the  forehead-rest  of  the  two  devices  will 
apply  to  the  chin-rest.  Thayer's  chin-rest  is  supported  in  place  by 
bracing  wires,  attached  to  the  front  wire  or  frame  of  the  cage ;  while 
the  defendants'  is  supported  by  being  attached  to  the  side  wire.  But, 
as  both  the  defendants'  bead  and  chin  rests  perform  the  same  function 
as  that  performed  by  the  same  elements  in  the  patent,  and  no  other, 
they  must  be  treated  as  equivalents  for  the  rests  covered  by  the 
patent. 

As  to  the  second  point  made,  that  this  device  is  nothing  but  the  old 
fencing  mask,  there  seems  to  be  a  patentable  difference  between  the 
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two  deviees,  in  the  use  to  which  they  were  to  be  applied,  and  also  in 
the  elements  of  which  they  were  necessarily  composed.  The  fencing 
mask  required  no  head-rest,  and  no  such  chin-rest  as  was  required 
for  a  base-ball  mask.  In  some  respects  it  inay  be  said  that  the  de- 
vices are  analogous  in  their  use,  but  there  seems  to  me  to  be  enough 
difference  between  them  to  make  that  difference  patentable.  The  first 
claim  of  the  patent  is  for  the  combination  of  the  face-guard,  and  the 
forehead  and  chin  rests ;  and  the  second  claim  is  for  the  open  cage 
provided  with  a  forehead-rest.  The  fencing  mask  did  not  show  these 
rests  in  any  form,  and  they  were  not  required  for  that  purpose. 

It  is  urged  that  the  fencing  mask  shows  a  chin-rest,  but  it  is  in  fact 
a  mere  pad  evidently  to  prevent  abrasion  of  the  chin  by  the  wire 
frame.  The  chin-rest  in  a  base-ball  mask,  being  liable  to  receive 
heavy  blows,  performs  a  more  important  function.  A  comparison  of 
the  two  masks  satisfies  me  that  the  defendants'  mask  contains  the 
elements  of  both  the  claims  of  the  complainant's  mask, — the  cage,  and 
the  chin  and  forehead  rests, — and  I  have  no  doubt  but  that  the  idea 
of  the  defendants'  device  is  all  found  in  the  Thayer  patent. 

As  to  prior  use,  the  testimony  is  conflicting.  Two  witnesses,  Mc- 
Vey  and  A.  G.  Spaulding,  testify  to  having  seen  a  base-ball  mask 
worn  at  a  match  game,  played  in  Boston,  in  the  fall  of  1875;  while 
the  testimony  on  the  part  of  the  complainant  contradicts  this  testi- 
mony so  fully  and  explicitly  that  I  cannot  but  conclude  that  Mr. 
Spaulding  and  Mr.  MoYey  are  mistaken  as  to  the  time  when  they 
saw  Tyng  wear  this  mask.  The  testimony  of  a  cumber  of  persons  is 
taken,  who  were  present  at  the  game  referred  to  by  Spaulding  and 
McYey,  and  who  all  concur  in  saying  that  no  such  mask  was  worn 
at  that  game.  Parties  asserting  a  prior  use  of  a  device  covered  by 
a  patent  have  the  burden  of  proof,  and  are  bound  to  establish  such 
prior  use  by  strong  and  convincing  if  not  absolutely  conclusive  proof ; 
and  I  feel  compelled  to  say,  after  considering  the  proof  on  both  sides 
in  reference  to  this  prior  use,  that  I  do  not  think  that  even  the  pre- 
ponderance is  with  the  defendants. 

The  finding  will  therefore  be  that  the  patent  is  valid,  that  the  de- 
fendants infringe,  and  that  the  .complainants  are  entitled  to  dam- 
ages. 
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Bhith  and  others  v.  Mubbat  and  others.* 

{Oireuit  Court,  Nl  D.  lUincit.    March  82, 1886.) 

1.  Patents  tob  Invbntion*— DBSCRimoN  of  the  Ihventioit. 

The  speciflcation  of  letters  patent  No.  808.990,  of  Angost  18, 1678,  to  Will- 
iam  P.  Clotworthy,  for  a  baking  powder,  described  as  one  of  the  ingredients 
'ammoniated  potash  alum,"  bnt  the  claim  was  for  "a  compound  of  exsiccated 
ammonia  alum, "  etc.  The  proof  showed  there  was  no  sach  article  known  to 
commerce  orchemistrr  as  "ammoniated  potash  alum  "  It  was  contended  that 
the  claim,  when  standing  alone,  was  a  sufiicient  "description"  of  the  com- 
pound to  comply  with  the  statute.  'Held,  that  it  was  a  matter  of  grave  doubt 
whether  the  "claim"  was  to  be  considered  as  the  "description"  required  by 
law,  because  the  statute  speaks  of  the  "description  and  claim, "  and  the  office 
of  the  claim  is  merely  to  point  out  what  is  claimed  as  the  invention. 

t.  Samb. 

Bat  the  claim  being  repugnant  to  the  specification,  hM,  that  the  whole  in- 
vention must  be  found  in  the  one  or  in  the  other,  and  that  the  two,  taken  to- 
gether, were  so  contradictory  as  to  render  the  patent  void  for  uncertainty. 

8.  Sajib— PATEirrABruTT. 

It  being  known  to  the  art  that  the  burning  or  drying  of  the  slum  usedas  an 
ingredient  of  baking  powder  made  it  keep  better,  there  was  nothing  patent- 
able in  the  discovery  that  drying  the  alum  so  that  all  the  water  was  expelled 
wonld  make  a  baking  powder  which  would  keep  longer  than  if  a  part  of  the 
water  had  not  been  expelled. 

4.  Same— Iktoisosxekt. 

As  the  defendants  did  not  use  the  entire  formula  of  the  patent,  but  used  an 
additional  ingredient  producing  another  result,^  KM,  that  they  did  not  in- 
feinge. 

In  Equity. 

Cabum  <t  Thacker,  for  complainants. 

Munday,  Evartt  <t  Adcock,  for  defendants. 

BiiODOErr,  J.  This  is  a  bill  for  an  injunction  and  accounting  by  rea- 
son of  the  alleged  infringement  of  letters  patent  No.  206,930,  granted 
August  13,  1878,  to  William  P.  Clotworthy  for  "an  improvement  in 
baking  powders." 

In  explaining  the  scope  and  purpose  of  his  patent,  the  patentee 
says  in  his  specifications: 

"This  invention  relates  to  that  class  of  compounds  known  as  '  baking  pow- 
ders,* and  used  as  a  substitute  for  yeast  to  ligliten  the  various  preparations  of 
flour  and  meal  in  the  processes  by  which  they  are  transformed  by  the  culinary 
art  into  bread,  rolls,  pan-cakes,  and  other  articles  of  food;  and  it  consists 
in  the  chemical  adjustmentof  ammoniated  potash  alum,  from  which  the  water 
of  crystallization  has  been  expelled,  by  exsiccation,  with  bicarbonate  of  soda, 
or  other  alkaline  carl}onate,  and  starch,  in  snch  proportions  as  to  retain  the 
carbonic  acid  gas  until  the  application  of  heat  in  the  procoss  of  baking  com- 
mences. To  prepare  the  bakiug  powder,  take  a  given  quantity  of  ammoniated 
potash  alum,  and  bum  or  calcine  the  same  until  the  water  of  crystalization 
is  expelled  therefrom,  and  it  loses  from  forty-three  to  forty-eight  per  centum 
of  its  weight.  This  leaves  a  residue  friable,  nearly  tasteless,  and  almost  in- 
soluble in  cold  water,  but  readily  soluble  in  warm  water.  Add  to  this  exsic- 
cated alum  an  equal  portion,  by  weight,  of  bicarbonate  of  soda  or  other  alka> 

'Beported  by  CliarleBO.  Linlhionm,  Esq.,  of  the  Chicago  bar.  '  " 
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Un^  catbonate,  and  a  doable  proportion  of  powdered  corn-starch.    Mix  all  of 
these  ingredients  well  together,  and  the  composition  is  ready  for  use." 

The  patent  has  bat  one  claim,  which  is  as  follows :  "As  ft  baking 
powder,  a  oompoand  composed  of  exsiccated  ammonia  alum,  bicarbon- 
ate of  soda,  and  corn-starch,  substantially  in  the  proportion  and 
for  the  purposes  specified." 

The  defenses  interposed  are  (1)  that  the  patent  is  void  for  uncer- 
'tainty ;  (2)  that  the  compound,  substantially  as  covered  by  the  claim, 
had  been  in  public  use  in  this  country  for  more  than  two  years  prior 
to  the  application  for  this  patent;  (8)  that  the  defendants  do  not  in- 
fringe. 

As  to  the  first  point.  The  patent  law  (section  4888,  Bev.  St.)  re- 
quires that  the  inventor  shall  file  in  the  patent-office  a  written  de- 
scription of  his  patent,  and  the  manner  and  process  of  making,  con- 
structing, compounding,  and  using  it,  in  such  full,  clear,  concise,  and 
exact  terms  as  to  enable  any  person  skilled  in  the  art  or  science  to 
which  it  appertains,  or  with  which  it  is  most  nearly  connected,  to 
make,  construct,'  compound,  and  use  the  same.  It  will  be  noticed 
that  in  describing  his  compound  this  patentee  states,  "It  consists  in 
the  chemical  adjustment  of  ammoniated  potash  alum;"  and  in  his 
directions  bow  to  compound  the  parts,  he  says:  "Take  a  given  quan- 
tity of  ammoniated  potash  alam,  and  bam  or  calcine  the  same  until 
the  water  of  crystallization  is  expelled  therefrom."  He  farther  says 
that  he  adds  to  this  exsiccated  ammoniated  potash  alum  a  certain  pro- 
portion of  bicarbonate  of  soda,  and  a  certain  proportion  of  powdered 
corn-starch.  When  we  come  to  examine  his  claim,  we  find  nothing 
said  about  "ammoniated  potash  alam;"  bat  the  claim  is  "for  a  com- 
pound composed  of  exsiccated  ammonia  alum,"  etc.  The  proof  shows 
that  there  is  no  such  article  known  to  commerce  Gr  chemistry  as 
"ammoniated  potash  alum,"  and  the  contention  is  that  this  patent  is 
void  for  uncertainty,  because  the  claim  does  not  cover  anything  which 
is  covered  or  described  in  the  specifications. 

It  was  contended  upon  the  hearing  that  the  claim,  when  standing 
alone,  was  a  sufficient  description  of  the  compound  to  enable  any 
person  skilled  in  the  art  to  make  the  baking  powder  which  the  pat- 
entee intended  to  coyer.  I  very  much  doubt,  however,  whether  the 
"claim"  is  to  be  treated  or  considered  as  the  "description"  of  the  pat- 
ent required  by  law  to  be  filed  in  the  patent-office,  because  the  stat- 
ute speaks  of  the  "description  and  claim,"  and  the  office  of  the  claim 
is  merely  to  point  out  what  he  claims  as  his  invention  or  discovery. 
But,  waiving  that  question,  it  seems  to  me  that  as  the  specifica- 
tions and  claim  of  this  patent  are  repugnant  to  each  other,  we  must 
either  find  the  whole  invention  in  the  specifications  or  in  the  claim, 
and  cannot  take  a  part  of  the  specifications  to  help  out  the  claim, 
and  reject  the  rest,  and,  if  we  do,  either  the  whole  patent  must  be 
found  in  the  specifications  or  in  the  claim.  If  you  treat  the  speci- 
fications as  any  part  of  the  patent,  then  it  becomes  contradictory. 
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In  one  part  of  it  yon  are  told  to  compound  "ammoniated  potash 
alam"  with  the  other  two  ingredients;  and  in  the  other,  you  are 
told  to  compound  "exsiccated  ammonia  alum ; "  and  there  is  nothing 
in  the  instrument  to  show  which  o^  these  the  patentee  really  in- 
tended to  nse.  Ammonia  alum  not  being  referred  to  in  the  speci- 
fications as  the  article  to  be  compounded  with  soda  and  starch,  no 
one  can  say  with  certainty  in  what  proportions  the  patentee  intended 
to  compound  them,  because  the  fact  that  he  directed  the  compound- 
ing of  certain  proportions  of  "ammoniated  potash  alum"  with  certain 
proportions  of  soda  and  starch  is  no  evidence  that  he  intended  to 
make  a  baking  powder  by  compounding  the  same  proportions  of. 
starch  and  soda  with  "exsiccated  ammonia  alum." 

Bnt  if  I  am  wrong  in  my  conclusion  that  this  patent  is  void  by 
reason  of  the  uncertainty  referred  to,  and  if  the  term  "ammonia 
alum"  in  the  claim  controls  and  modifies  the  formula  in  the  specifi- 
cations, still  I  think  there  is  a  complete  defense  upon  the  facts  in  the 
ease.  Conceding  for  the  argument  that  the  direction  is  to  use  ex- 
siccated ammonia  alum,  the  proof  satisfied  me  that  the  only  object 
in  burning  or  drying  the  alum  is  that  a  baking  powder  made  of  dried 
or  exsiccated  alum  will  keep  longer  than  such  a  compound  made 
from  the  raw  alum  crystals,  which  carry  from  47  to  49  per  cent,  of . 
water  of  crystallization.  In  the  United  States  Dispensatory,  intro- 
doced  upon  the  hearing,  (Ed.  1884,)  under  title  "Alumnia  Exsicca- 
tnm,"  page  164,  after  giving  the  directions  for  burning  or  drying 
alnm,  in  which  it  is  said  the  heat  must  not  be  raised  beyond  the  tem- 
perature of  400  degrees  I'ahrenheit,  it  is  stated :  "The  object  of  this 
process  is  to  obtain  the  alum  free  from  the  water  of  crystallization, 
witbont  otherwise  in  the  least  decomposing  it." 

Now,  there  can  be  no  donbt  from  the  proof  that  M.  A.  Christian 
began  the  manufacture  of  baking  powders  in  the  fall  of  1874,  in  which 
he  used  burnt  alum  as  the  sole  acid  ingredient,  using  bicarbonate  of 
soda  and  bran-dost  or  starch  as  the  other  ingredients,  and  that  he  con- 
tinued such  manufacture  up  to  the  time  his  testimony  was  taken  in  this 
.ease,  having  begun  at  Granby,  Missouri,  in  November,  1874;  moved 
from  there  to  Fort  Scott,  Kansas,  in  February,  1875,  and  from  there  to 
8t.  Louis,  Missouri,  in  August,  1876;  and  that  he  has  been  quite  a 
large  manofaotorer  during  all  that  time,  and  that  powders  so  made 
by  him  and  his  firm  with  burnt  alnm  as  the  only  acid  constituent 
have  been  extensively  sold  through  the  state  of  Missouri  and  adjacent 
states  since  February,  1875.  It  is  urged  that,  from  his  description 
of  his  apparatus  for  burning  his  alnm,  be  could  not  have  burned  it 
so  as  to  expel  all  the  water,  but  his  testimony  shows  thai  little,  if 
any,  fault  was  found  with  his  goods  on  the  ground  that  the  powders 
did  not  keep  well,  and  be  seems  to  have  learned,  soon  after  he  com- 
menced the  business,  that  the  better  and  more  thoroughly  he  burnt 
his  alum  the  better  his  baking  powder  kept.  The  acid  ingredient, 
which  is  needed  to  combine  with  the  soda  in  order  to  evolve  carbonic 
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acid  gas  wbioh  leavens  the  bread,  is  as  effective  in  anburut  or  slightly 
bnmi  as  in  the  thorooghly  barnt  alum.  In  fact,  the  only  purpose  of 
burning  it  is  to  expel  so  nrach  of  the  water  that  tbe  starch  or  other 
dryer  used  will  keep  the  compound,  so  that  the  gas  will  not  be  evolved 
until  the  powder  is  used,  and  this  depends  evidently,  to  some  extent, 
upon  the  quantity  of  starch  or  bran-dust  used,  because  a  large  pro- 
portion of  starch  will  absorb  and  hold  more  moisture  than,  a  small 
quantity,  as  that  is  the  sole  office  of  the  starch  or  a  similar  ingredi- 
ent. That  is,  if  all  the  water  of  crystallization  is  expelled,,  no  more 
effective  baking  powder  is  made;  but  you  do  get  one- that  .will  keep  in 
stock  and  retain  its  properties  longer,  the  degree  of  dryness  having 
no  other  effect  on  the  powder  than  to  improve  its  keeping  qualities  ; 
so  that  the  degree  of  dryness  of  tbe  alutn  baking  powder  depends  on 
the  dryness  to  which  the  alum  is  burned.  Burning,  then,  is  only  a 
question  of  degree,  for  a  single  purpose,  and.  Christian  having  learnod 
soon  after  he  began  the  manufacture  that  the  keeping  qualities  of  his 
goods  depended  upon  the  thoroughness  of  his  burning,  the  mere  fact 
that  Clotworthy  learned  by  his  experiments  that  the  best  alum  bak- 
ing powder  was  made  by  burning  or  drying  the  alum  until  all  the 
water  is  expelled,  was  no  patentable  discovery,  when  others  had 
learned  that  the  dryer  the  alum  was  made  the  longer  tbe  powder 
would  keep.  It  therefore  seems  to  me  that,  after  what  Christian  did, 
there  was  nothing  for  Clotworthy  to  invent.  It  was  a  mere  question 
of  a  better  manufacture  by  taking  more  pains  with  the  preparation 
of  the  ingredients,  and  a  housekeeper  might  as  well  claim  a  patent 
for  more  thoroughly  kneading  her  dough  than  was  done  by  her 
neighbors,  because  she  had  found  the  more  she  kneaded  the  dough 
the  better  her  bread  became.  It  being  known  to  the  art  that  some 
burning  or  drying  of  alum  made  the  baking  powder  keep  better,  there 
was  nothing  patentable  in  drying  it  so  as  to  expel  all  the  water,  and 
make  it  keep  longer  than  if  the  water  had  not  all  been  expelled. 

Then,  too,  the  proof  shows  that  the  defendants'  baking  powders  are 
not  made  upon  the  formula  of  complainants'  patent,  if  it  can  be  said 
to  contain  a  formula,  but  that  the  defendants  use  a  percentage  of  ^ 
acid  phosphate  in  all  their  powders.  It  is  true  that  the  learned  chem- 
ist who  analyzed  defendants'  powders,  and  testiQed  as  a  chemical  ex- 
pert in  this  case,  testified  that  the  acid  phosphate  is  tbe  equivalent 
of  so  much  alum,  and  performs  no  other  office  in  the  compound  than 
tbe  same  quantity  of  alum;  but  this  line  of  argument  would  prohibit 
the  use  of  all  or  part  acid  phosphate,  cream  of  tartar,  or  tartaric  acid, 
or  any  other  acid,  because  they  are  the  acid  equivalents  of  the  alum. 
The  sole  function  of  the  acid  ingredient  is  to  combine  with  the  alkali 
and  evolve  carbonic  gas,  for  it  is  the  carbonic  acid  gas  that  is  needed 
to  leaven  the  dough.  The  proof  shows  that  other  acids  were  used  for 
this  purpose  long  before  Clotworthy's  experiments  began;  in  fact, 
proof  would  hardly  be  necessary  upon  a  matter  so  completely  within 
the  realm  of  common  knowledge.     The  proof  also  shows  tbe  further 
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&et  that  the  defendants  nse  acid  phoaphatea  because  the  alnm  alone 
makes  the  bread  bitter. 

If,  therefore,  this  patent  can  be  snatained  at  all,  it  mast  be  for  the 
specific  compound  of  matter  disclosed  by  it;  and,  as  the  defendants 
do  not  use  the  entire  combination,  but  use  another  ingredient  pro« 
doeing  another  result,  they  do  not  infringe.  And,  further,  if  this 
patent  requires,  as  was  urged  upon  the  argument;  that  all  the  water 
of  crystallization  shall  be  expelled  from  the  alum  by  burning  or  cal- 
cining, and  if  Christian  did  not  practice  the  invention  because  he  did 
not  espel  all  the  water,  then  the  complainants  fail  in  their  proof  in 
this  case,  because  they  do  not  sbQW  how  much  of  the  water  the  de- 
fendants expel. 

The  finding  is  therefore  that  the  patent  is  void,  and  that  the  de- 
fendants do  not  infringe,  and  the  bill  is  dismissed  for  want  of  equity. 


Bhowm  &  Yak  Absdale  Manuf'o  Go.  v.  Stddebakeb  Bros. 
Manuf'q  Co.* 

(^Oireuit  Oowt,  JT.  I>.  JIHmu.    March  33. 1888.) 

1.  PATE3TT8  TOB  InVKNTIONS— AXLE  SkEINS  FOB  VEHICLES. 

Letters  patent  No.  216,615,  of  June  17,  1879,  to  N.  L.  Holmes,  for  an  im- 
proTement  in  axle  skeins  for  vehicles,  mast,  in  view  of  the  prior  state  of  the 
art,  be  limited  strictly  to  its  special  device,  which  is  the  cutting  of  the  blank 
in  such  shape  as  that,  when  formed  up,  it  will  make  two  frustrums  of  cones, 
the  small  end  of  the  larger  one  springing  from  the  large  end  of  the  smaller 
one,  or  the  skein  itself. 
9.  Same. 

The  fifth  and  eighth  claims  of  this  patent  cannot  be  sustained  in  view  of 
the  state  of  the  art;  and  there  was  no  infringement  of  the  first  and  third 
claims  in  this  case. 

In  Equity. 

Mttnday,  Evarts  d  Adeock,  for  complainant. 

Cobum  d  Tkacker,  for  defendant. 

Blodobtt,  J.  The  bill  in  this  case  seeks  an  injunction  and  ac- 
eonnting  for  the  alleged  infringement  of  patent  No.  216,615,  granted 
June  17,  1879,  to  N.  L.  Holmes,  for  "an  improvement  in  axle  skeins 
for  Tebicles."     The  patentee  says  in  his  specifications : 

'My  invention  relates  to  the  class  of  thimble  skeins  in  which  the  thimble 
is  formed  up  of  sheet  steel,  and  consists  in  a  novel  form  of  blank  which  far- 
Disbes  both  upper  and  lower  wrist  extension,  continuous  with  the  spindle 
portion,  and  which  brings  the  seam  or  weld  of  the  meeting  edges  in  the 
spindle  on  one  side  of  the  latter  instead  of  on  the  top  as  heretofore.  It  als^^ 
consists  In  making  the  npper  and  lower  extensions  of  such  widtli  and  form, 
as  nearly  or  quite  to  envelope  or  embrace  the  axle  back  of  the  spindle;  duch 

'Kepoited  hy  Charles  C.  Untbieam,  Esq.,  of  the  Chioa^  bar. 
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complete  wrist  having  lateral  joints  only,  so  that  the  clip  applied  thereto,  after 
the  thimble  has  been  forced  upon  the  axle,  will  more  easily  bind  the  wrist 
to  the  axle.  *  *  *  The  object  of  my  invention  is  to  give  greater  strength 
to  the  skein,  to  the  attachment  of  the  skein  to  the  axle,  and  to  the  axle  at  the 
inner  point  of  attachment,  and  also  to  obviate  special  objections  to  a  seam  or 
weld  situated  on  the  top  of  the  spindle. " 

The  patent  contains  nine  claims,  but  only  the  first,  third,  fifth,  and 
eighth  are  alleged  to  be  infringed.     These  claims  are  as  follows : 

(1)  The  blank  for  a  thimble  skein,  having  wings  to  form  upper  and  lower 
wrist  extensions  continuous  with  the  spindle  portion,  substantially  as  de- 
scribed. 

(3)  A  thimble  skein  formed  from  sheet  metal,  and  having  upper  and  lower 
axle  extensions  continuous  with  the  spindle  portion,  substantially  as  and  for 
the  purposes  set  forth. 

(5)  A  thimble  skein  formed  of  sheet  metal,  and  having  an  axle  extension 
or  wrist  adapted  to  nearly  or  quite  embrace  the  axle  back  of  the  spindle,  so  as 
to  give  lateral  as  well  as  vertical  support  to  the  spindle,  substantially  as  .de- 
scribed. 

(8)  The  thimble  skein  having  an  upper  wrist  extension  sprung  to  rest  on 
the  rise  of  the  axle  back  of  the  spindle,  combined  with  the  collar,  c,  embrac- 
ing the  skein  at  the  point  of  increased  rise,  substantially  as  and  for  the  pur- 
pose set  forth. 

"The  novel  form  of  blank"  shown  in  this  patent  consists  of  one 
sheet  of  metal,  so  cut  as  that,  when  formed  np  into  a  pipe  or  hollow 
cone,  it  will  show  a  complete  pipe  or  cone,  covering  the  end  of  the 
wooden  axle,  and  of  aniform  pitch  or  slope  back  to  about  the  point 
where  the  hurter  band  is  to  be  shrunk  on,  or  what  the  patentee  calls 
the  "band,  c,"  from  which  backward  the  cone  is  enlarged  for  a  few 
inches,  and  from  thence  a  wing  extends  farther  back  upon  the  under 
side  of  the  axle.  The«enlargement  back  of  the  barter  band,  however, 
is  such  that  it  will  not  cover  or  embrace  the  shoulder  of  the  axle  un- 
less this  part  of  the  axle  is  brought  sabstantially  to  a  cone  shape. 

Several  defenses  are  interposed,  but  I  only  propose  to  consider  that 
of  non-infringement  and  the  novelty  of  the  patent.  It  may  be  said 
to  be  part  of  the  common  knowledge  with  reference  to  the  construo- 
tion  of  wagons,  and  of  skeins  for  wagon  axles,  that  where  a  wooden 
axle  is  used,  upon  the  end  of  which  a  pipe  or  hollow  skein  is  to  be 
fixed,  the  axle  is  much  enlarged  back  of  the  point  reached  by  the  in- 
ner end  of  the  hub  of  the  wheel,  and  if  a  skein  is  intended  to  cover 
substantially  more  than  the  portion  of  the  axle  subjected  to  wear  within 
the  box  of  the  wheel,  a  considerable  enlargement  of  the  skein  must 
be  made  back  of  the  spindle  portion.  For  many  years  prior  to  the 
date  of  the  pat-ent  in  question,  a  skein  made  of  cast  iron  was  in  com- 
mon use,  which  extended  back  of  the  barter  band,  and  embraced  the 
shoulder,  or  part  of  the  shoulder,  of  the  axle,  and  was  enlarged  for 
that  purpose  to  conform  substantially  to  the  shape  of  the  axle  shoul- 
der. In  November,  1869,  one  Schreyer  obtained  two  patents  for  a 
skein,  to  be  formed  from  a  blank  of  sheet  steel  or  iron,  a  portion  of 
which  extended  back  from  the  hurter  band  along  the  under  side  of  the 
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•xle ;  but  the  apper  part  was  not  enlarged  to  embrace  or  cover  the- 
Bhoalder  of  the  axle.  A  patent  was  granted  in  Febraary,  1862,  to  B. 
8.  Hall,  for  a  sheet-metal  skein,  which  was  formed  of  two  blanks  bent 
80  as  to  make  an  upper  and  lower  section ;  the  two  being  arranged  so 
as  to  embrace  the  spindle  of  the  axle,  and  extend  back  from  the  hnrter 
band  npon  the  top  and  under  side  of  the  axle;  and  in  June,  1862,  J)..- 
and  J.  Gray  received  a  patent  for  a  wrought-fron  axle  skein,  which 
was  to  completely  surround  the  spindle  of  the  axle,  and  extend  back  be- 
yond the  hub,  and  to  be  held  in  place  by  a  clip  or  clips,  so  as  to  re- 
enforce  and  strengthen  the  axle.  A  similar  patent  was  granted  to 
M.  Ehrgott  in  March,  1869,  and  a  patent  to  J.  G.  Johnson  in  Novem- 
ber, 1869,  which  shows  a  skein  formed  up  so  as  to  embrace  the  end 
of  the  axle,  and  a  portion  thereof  to  extend  back  from  the  hnrter  band 
npon  the  top  and  bottom,  conforming  to  the  shape  of  the  shoulder  of 
the  axle.  We  see,  therefore,  that  when  this  patentee  entered  the 
field  quite  a  number  of  patents  for  axle  skeins  to  be  formed  up  from 
sheet  metal  had  already  been  patented,  and  brought  into  public  no- 
tice, and  that  some  of  them  were  not  only  clearly  designed  but  adapted 
to  be  extended  back  of  the  hurter  band,  and  embrace  and  cover  some 
portions  of  the  enlarged  part  of  the  axle  back  of  the  spindle,  conform- 
ing, in  some  degree,  to  the  shape  of  the  axle  shoulder. 

The  cast-iron  axle  skein  exhibited  in  the  proof,  and  shown  to  have 
been  used  long  prior  to  the  date  of  complainant's  patent,  shows  an 
enlargement  back  of  the  hurter  band,  for  the  purpose  of  covering  a 
portion  of  the  shoulder  of  the  axle;  and,  waiving  for  the  time  being 
the  question  of  whether  it  is  patentable  to  substitute  wrought  iron  in 
the  place  of  cast  iron  for  the  purposes  of  an  axle  skein,  it  is  clear  that 
the  idea  of  enlarging  the  akein  back  of  the  hnrter  band  so  as  to  re* 
eeive  a  portion  of  the  shoulder  of  an  axle  was  not  new  to  this  pat- 
entee. Indeed,  the  patented  devices  set  out  in  the  proof  show  sev- 
eral as  adapted  to  cover  a  portion  of  the  axle  back  of  the  hurter  band 
larger  than  that  which  was  intended  to  enter  the  hub.  Gray  shows 
this  in  a  marked  degree,  and  the  proof  shows  that  under  the  Johnson 
patent  the  skeins  were  made  to  substantially  conform  to  the  shape  of 
the  axle  shoulder,  back  of  the  hurter  band.  In  fact,  the  appliance 
ceases  to  be  a  skein  -back  of  the  hurter  band,  and  becomes  only  a 
support,  more  or  less,  to  the  axle;  the  skein  being  only  that  portion 
oi  tiie  device  which  is  intended  to  cover  and  protect  the  spindle  of 
the  axle.  In  view  of  the  state  of  the  art  at  the  date  of  this  pat- 
ent, I  have  no  doubt  this  patent  must  be  limited  strictly  to  the  spe^ 
eial  device,  which  is  the  cutting  of  the  blank  in  such  shape  as  that, 
when  formed  up,  it  will  make  two  frustrams  of  cones;  the  small  end 
of  the  larger  one  springing  from  the  large  end  of  the  smaller  one,  or 
tiie  skein  itself. 

Tb6  defendants  make  and  use  a  skein  which  is  formed  by  bending 
•  sheet  of  metal. around  a  mandril  so  as  to  cover,  more  or  less,  the 
shoulder  of  the  axle  with  a  wing,  extending  backwards  quite  a  dis- 
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tanoe  npon  the  under  side  of  the  axle.  This  form  of  blank,  when 
bent  to  the  desired  shape,  does  not  make  two  sections  of  different 
oones,  but  makes  a  hollow  spindle,  the  outside  of  which  conforms  to 
the  shape  of  the  hub  box  or  pipe,  ,and  with  an  enlargement  upon  the 
top,  back  of  the  spindle,  to  cover  and  embrace  the  shonlder  of  the 
axle.  The  defendant's  blank  is  not  intended,  and  cannot  be  made, 
to  form  two  cones,  or  sections  of  two  oones,  as  does  the  Holmes 
blank,  but  simply  forms  a  hollow  pipe,  the  interior  of  which  conforma 
substantially  to  the  exterior  of  the  axle  which  it  is  to  cover.  It  is 
not  a  thimble  skein  having  wings  forming  an  upper  and  lower  wrist 
extension  continuous  with  the  spindle  portion,  as  called  for  by  the 
first  and  third  claims  of  the  patent.  It  is  obvious  that  the  device  of 
this  patent  is  not  adapted  to  cover  or  embrace  an  axle,  the  shoulder 
of  which  rises  abruptly  upon  the  top  back  of  the  hurter  band,  while 
the  lower  part  extends  back  in  substantially  the  same  cone  line  as 
the  spindle  of  the  axle. 

The  fifth  claim  of  the  patent  is  for  a  thimble  skein  formed  of  sheet 
metal,  having  an  extension  or  wrist  adapted  to  nearly  or  quite  em- 
brace the  axle  back  of  the  spindle;  and  the  eighth  claim  is  for  a 
thimble  skein  having  an  upper  wrist  extension  sprung  to  rest  on  the 
rise  of  the  axle  back  of  the  spindle,  etc.^  These  claims,  in  view  of 
the  state  of  the  art,  I  do  not  think  cau  be  sustained  npon  this  patent. 
The  fifth  claim  would  cover  any  thimble  skein,  formed  of  sheet 
metal,  having  an  extension  back  of  the  hurter  band,  which  embraced, 
or  partly  embraced,  the  axle  back  of  the  spindle;  and  this  field  was 
evidently  more  or  less  occupied  by  all  the  inventors  shown  in  the 
proofs  to  have  preceded  Holmes;  while  the  eighth  claim  is  for  a 
thimble  skein  having  an  upper  wrist  extension  sprung  to  rest  on  the 
rise  of  the  axle  back  of  the  spindle ;  that  is  to  say,  the  form  called 
for  by  this  claim  is  not  one  which  can  be  made  by  following  the 
directions  of  this  patent,  but  it  would  be  any  skein,  the  extension  of 
which  back  of  the  spindle  should  be  made  to  cover  the  shoulder; 
while  the  skein  called  for  by  the  patent  can  only  be  a  cone  back  of 
the  spindle,  and  cannot  cover  the  rise  of  the  shoulder  of  the  axle, 
unless  it  has  a  corresponding  rise  or  enlargement  upon  the  inner 
side.  That  is  to  say,  there  is  no  limitation  upon  the  size  of  the  rear 
cone  which  may  be  constructed  under  the  Holmes  patent,  but  there 
must  be  two  oones :  the  cone  which  includes  the  spindle,  and  the  ex- 
tension back  of  the  spindle  which  is  an  enlarged  cone,  calling  for  as 
much  enlargement  upon  the  under  side  as  upon  the  upper  side. 

I  am  therefore  of  opinion  that  the  skein  made  and  used  by  the  de- 
fendant is  not  an  infringement  of  that  called  for  by  the  Holmes  pat- 
ent, because  the  enlargement  back  of  the  spindle  in  defendant's  skein 
is  only  for  the  purpose  of  covering  the  top  or  shoulder  of  the  axle, 
and  the  extension  upon  the  under  s'do  is  no  more  than  is  shown  in  a 
large  number  of  expired  patents  older  tbau  Holmes'.  ^  dAoree  may 
therefore  be  entered,  finding  that  the  defendant  does  not  utmnge. 
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Bbown  9.  Lapham  and  another.* 

(Circutt  Court,  8.  D.  Nea  Ymrk.    April  1,  1886.) 

1.  Patbhtb  fob  Invbstionb— License— Estoppel. 

A  licensee  under  a  patent  is  estopped  to  deny  Its  validity  on  any  question 
arising  out  of  that  relation  between  the  parties,  {Kintman  v.  Parkhurat,  18 
How.  889.)  but  it  does  not  follow  that  he  will  be  always  estopped  because  he 
has  stood  in  that  relation. 
a.  Sake — When  LiCEsaBB  mat  Challenge  VAiiioixT  op  Patent. 

When  a  licensee  under  a  patent  stands  out  from  under  the  license,  and 
claims  nothing  from  it,  and  does  nothing  more  under  it,  with  full  knowledge 
to  the  licensor  of  his  position,  he  is  at  as  full  liberty  to  contest  the  patent  (CB 
any  one. 
8.  SAire— When  Inprinoehekt  by  Licensee  will  be  Enjoined. 

Taking  and  operating  under  a  license  is  suflScient  evidence  of  acquiescence 
to  warrant  an  injunction  without  any  previous  adjudication,  if  the  patent  is 
nncballenged. 

In  Equity. 

B.  F.  Clark,  for  plaintiff. 

Samuel  Greenhaum,  for  defendapts. 

Wbbbi>eb,  J.  The  defendants  appear  to  have  been  licensees  of  the 
plaintiff  nnder  his  patent  No.  264,854.  dated  September  26,  1882, 
for  an  improvement  in  stylograpbic  pens,  and  afterwards  to  have  re- 
pudiated the  license  and  continued  their  infringement  in  defiance  of 
the  patent.  The  plaintiff  has  moved  for  a  preliminary  injunction. 
On  this  motion  the  defendants  have  filed  affidavits  tending  to  show 
that  a  manufacturer  for  the  plaintiff  of  another  style  of  pen,  and  his 
own  workmen,  devised  this  improvement  for  the  plaintiff,  and  that 
they  were  the  inventors  of  it,  although  the  plaintiff  got  the  patent  for 
it.  The  plaintiff  relies  upon  the  estoppel  of  the  defendants  to  deny 
the  validity  of  the  patent  growing  out  of  the  license  and  the  operat- 
ing nnder  it  by  them.  There  is  no  fair  question  but  that  a  licensee 
under  a  patent  is  estopped  to  deny  its  validity  on  any  question  aris- 
ing out  of  that  relation  between  the  parties.  Kinsman  v.  Parkhurst, 
18  How.  289.  It  does  not  follow  that  he  will  be  always  estopped  be- 
eanse  he  has  stood  in  that  relation.  When  he  stands  out  from  under 
the  license,  and  claims  nothing  from  it,  and  does  nothing  more  under 
it,  with  full  knowledge  to  the  licensor  of  bis  position,  he  would  ap- 
pear to  be  at  as  full  liberty  to  contest  the  patent  as  anyone.  In  this 
case,  taking  and  operating  under  the  license  would  appear  to  be  suffi* 
cient  evidence  of  acquiescence  to  warrant  this  injunction  without  any 
previous  adjudication,  if  the  patent  was  unchallenged.  As  it  is,  the 
plaintiff  must  stand  upon  the  validity  of  bis  patent,  and  maintain  it 
against  this  attack.  On  cross-examination  of  these  witnesses,  and 
the  whole  evidence  when  put  in,  this  attack  m&^  not  amount  to  any- 
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thing  decisive.  As  it  is,  upon  this  queetion  as  submitted,  the  affida- 
vits raise  sufficient  doubts  about  the  patent  to  stand  in  the  way  of 
granting  this  motion  now.     Motion  denied. 


GouuEBCiAL  Mandf'o  Go.,  Gonsotidated,  and  another,  r.  Faibbane 

Gannino  Co.' 

{Circuit  CouH,  N.  D.  lUinoU.    March  22,  1886.) 

1.  Patkhts  for  IirvKNTiONS— Identity  op  Patented  Processes. 

In  a  suit  for  infringement  of  reissued  letters  patent  No.  10,137,  of  June  18, 
1882,  to  complainants,  as  assignees  qf  Hippolyte  Mege,  for  an  improved 
method  of  treating  animal  fats, TmM,  that  the  invention  covered  by  this  patent 
was  identical  with  that  described  in  a  Bavarian  patent,  which  expired  April 
8, 1876,  and  in  an  Austrian  patent,  which  e.xpired  May  26,  1876,  both  to  the 
same  inventor,  and  that  the  American  patent  expired  with  said  foreign  pat- 
ents, prior  to  the  beginning  of  this  suit. 

8.  Same— EsTOPPBi,. 

Where  it  was  urged  that  patentee  had  estopped  himself  to  deny  that  his 
American  patent  was  for  the  same  invention  as  patented  to  him  in  prior  for- 
eign patents,  after  having  represented  that  to  be  a  fact  in  his  application  for 
the  former,  Juld,  that  if  tiie  inventor  was  laboring  under  a  mistaKe  as  to  this 
point,  his  rights  should  not  thereby  be  prejudiced. 

8.  Same— Test  to  DBTERMnrB  Idkntitt  of  Patents. 

A  fair  test  to  determine  whether  an  American  patent  is  identical  with  or  in- 
cluded in  a  prior  foreign  patent  to  the  same  inventor  is  to  inquire  whether 
the  use  of  the  precise  process  described  in  the  foreign  patent,  after  the  grant 
of  the  American  patent,  would  be  enjoined  as  an  infringement  of  the  latter. 

In  Equity. 

Offield  dh  Toule,  (B.  F.  Thurston  and  T.  D.  Lincoln,  of  counsel,) 
for  complainant. 

HiU  d  Dixon,  for  defendants. 

Heard  before  Gresham  and  Blodoett,  JJ. 

Blodgett,  J.  This  suit  was  brought  for  an  alleged  violation  of  re- 
issued patent  No.  10,137,  granted  June  13,  1882,  to  complainant, 
assignee  of  Hippolyte  Mege,  for  "an  improved  method  of  treating  an- 
imal fats,"  the  original  patent  having  been  granted  December  30, 
1873,  and  reissued  May  12,  1874,  and  again  reissued  September  24, 
1878,  before  the  reissue  uow  in  question.  By  the  specifications  it  ia 
claimed  that  Mege  invented  an  improved  means  for  transforming 
animal  fat  into  butter;  the  process  described  resulting  in  artificially 
producing  the  natural  work  which  is  performed  by  the  cow  when  it 
reabsorbs  its  fat  in  order  to  transform  the  same  into  butter.  His 
process  included  nine  steps,  the  first  five  of  which  only  are  in  con- 
troversy in  this  case.     Briefly  stated,  these  steps  are  as  follows : 

(1)  Neutralization  of  the  ferments  or  germs  of  decay,  which  is  done  by 
plunging  the  suat  or  raw  fat,  as  soou  as  possible  after  the  death  of  the  ani- 
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mal,  into  water  containing  15  per  cent,  of  sea  'salt,  and  1  per  cent,  of  sul- 
phite of  soda,  where  it  was  to  remain  not  less  than  one  hour,  nor  more  than 
twelve  hours. 

(2)  The  raw  fat  or  suet  is  then  completely  crushed,  by  passing  it  between 
cylinders,  and  from  them  under  mill-stones,  which  completely  bruises  all  the 
cells. 

(3)  This  crushed  fat  is  then  placed  in  a  vessel  of  well  tinned  or  enameled 
iron  or  baked  clay,  and  this  vessel  is  placed  in  a  water  bath.  To  about  100 
kilogrammes  of  fat  there  are  added  two  liters  of  artificial  gastric  juice,  made 
by  macerating,  for  three  hours,  half  the  stomach,  well  washed,  of  a  pig  or 
sheep,  with  three  liters  of  water,  and  thirty  grams  of  biphosphate  of  lime. 
The  temperature  of  the  mass  of  fat  and  gastric  juice  thus  contained  in  the 
vessel  is  then  slowly  raised  to  about  103  deg.  Fahrenheit,  (which  is  the  tem- 
perature of  the  stomach  of  domestic  animals  from  which  fats  are  obtained,) 
and  kept  at  that  heat  until  the  fatty  matter  is  completely  separated  from  the 
tissue  in  which  it  is  held.  Wlien  this  accomplished,  about  one  kilogramme 
of  powered  sea  salt  is  added  to  each  hundred  kilogrammes  of  fat,  and  the  mass 
thoroughly  stirred  for  about  one  quarter  of  an  hour,  when  the  clear  fat  is 
drawn  off.  The  fat  thus  drawn  oil  must  not  have  any  taste  of  fat,  but,  on 
the  contrary,  must  have  the  taste  of  molten  butter. 

(4)  The  molten  fat  thus  obtained  is  placed  in  a  vessel,  and  tliis  vessel  placed 
in  a  water  bath,  where  it  is  surrounded  by  water  which  is  kept  at  a  flxwl 
temperature  of  80  deg.  Fahrenheit,  for  the  soft  fats,  or  98  deg.  Fahrenheit  for 
the  harder  fats,  such  as  mutton  fats,  where  the  vessel  remains  until  the  stear- 
ine  of  this  molten  fat  is  crystallized,  or  deposited  in  the  form  of  teats,  in  the 
middle  of  the  liquid  mass.  The  stearine  having  become  hardened  or  crystal- 
lized, the  oleomargarine  remains  mixed  with  it  in  a  liquid  or  semi-liquid  con- 
dition. 

(5)  The  mass  is  then  placed  in  a  centrifugal  machine  or  hydro-extractor, 
and  the  machine  set  in  motion.  The  liquid  oleomargarine  is  thrown  oflE  by 
the  centrifugal  force,  while  the  hard  stearine  is  retained  in  the  cloths.  A 
press  may  also  be  used  for  the  purpose  of  separating  the  oil  from  the  stearine, 
especiaUy  if  the  fat  used  is  very  soft. 

The  patentee  says  the  product  of  these  steps  in  the  prooess  is  a 
greasy  matter  of  very  good  taste,  which  may  replace  the  butter  in 
the  kitchen,  where  it  is  employed  under  the  name  of  margarine,  but 
that  it  may  be  transformed  into  more  perfect  butter  by  subsequent 
steps,  which  he  desoribes,  snob  as  making  the  oil  into  an  emulsion, 
with  a  certain  quantity  of  fresh  cream  and  pepsin  obtained  from  the 
mammary  glands  of  a  cow ;  but,  as  this  part  of  the  process  is  not 
DOW  in  question,  it  is  needless  to  give  it  in  further  detail. 

The  claims  of  the  patent  are : 

"(1)  The  improved  material  herein  described,  produced  by  treating  animal 
fat  so  as  to  remove  the  tissues  and  other  portions  named,  with  or  without 
the  addition  of  substances  to  clmnge  the  flavor,  consistency,  or  color,  as  set 
fortli.  (2)  The  process  herein  described,  of  treating  animal  fats  in  the  pro- 
duction of  oleomargarine." 

The  claims  of  the  present  reissue  being  substantially  the  samb  as 
those  of  the  original  patent;  that  is,  after  two  reissues,  in  which  dif- 
ferent claims  were  made  from  those  of  the  original  patent,  the  own- 
ers of  the  patent  have  by  this  reissue  gone  back  to  the  original  claims. 

The  defenses  interposed  are  (1)  that  the  patent  had  expired,  bef(»e 
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the  last  reisBne  thereof,  by  reason  of  the  expiration  of  certain  foreign 
patents  granted  to  Mege  for  the  same  invention ;  (2)  that  the  present 
reissue,  if  it  has  not  expired,  is  otherwise  invalid  becaase  of  the  sur- 
render of  the  original  patent,  and  taking  two  reissues,  with  new  and 
different  claims,  on  the  ground  that  the  original  was  defective,  and 
did  not  describe  the  invention,  and  that  the  patentees  are  now  es- 
topped from  retnrning  to  the  original  specifications  and  claims  as 
their  patent;  (8)  that  the  defendants  do  not  infringe  the  process  de- 
scribed in  the  reissued  patent. 

It  is  conceded  that  Mege,  who  was  a  scientist  of  much  merit  and 
repute  in  France,  some  years  before  the  application  for  his  patent  in 
this  country,  set  about  a  series  of  experiments  for  the  purpose  of  ob- 
taining healthful  and  yet  cheaper  fat  for  the  nse  of  working  people  in 
that  country,  in  the  place  of  the  poor  butter  then  used  by  them,  or  to 
take  the  place  of  butter  which  they  were  not  able  to  buy;  and,  as  the 
result  of  such  experiments,  he  discovered  that  the  fat  of  beef  animals 
and  the  fat  of  butter  were  substantially  identical.  Of  the  utility  of 
Mege's  discovery  Prof.  Henry  Morton,  president  of  the  Stevens  In- 
stitute of  Technology  of  New  Jersey,  whose  testimony  is  found  in  the 
record,  says: 

"There  is,  of  course,  a  difference  in  the  improved  product  described  and 
claimed  in  the  Mege  patent,  according  as  it  is  made  with  or  without  the  ad- 
dition of  materials  affecting  its  color,  consistency,  and  flavor.  I  will  tliere- 
fore  refer  to  eauh  of  these  conditions  separately.  When  the  improved  product 
of  Mege,  without  these  additions  referred  to,  is  compared  with  ordinary  dairy 
butter,  we  find  it  to  be  substantially  identical  therewith,  as  regards  its  main 
constituents  and  its  general  consistency  and  character.  Both  products  tlien 
consist  substantially  of  mixtures,  in  nearly  the  same  proportions  in  either 
case,  of  stearine,  margarine,  and  oleine,  and  both  are  unctuous  solids,  varying 
in  consistency,  being  quite  solid  near  the  melting  point  of  ice.  quite  fluid  at 
a  temperature  of  about  90,  and  more  or  less  soft  and  plastic  at  intermediate 
temperatures.  The  Mege  product,  however,  differs  from  dairy  butter,  in  the 
first  place,  as  to  its  composition,  by  reason  of  the  presence  in  the  dairy  but- 
ter of  several 'substances  not  found  in  the  Mege  product.  Thus  the  dairy 
butter  contains  about  five  per  cent,  to  six  per  cent,  of  the  peculiar  fat  known 
as  butyrine.  It  also  contains  a  smaller  amount  of  casein;  some  trace  of  al- 
bumen; also  extremely  minute  quantities  of  caprilin,  caproilin,  and  cap- 
rylin.  None  of  these  substances  would  be  present  in  the  Mege  product  above 
referred  to,  which  would  therefore  lack  the  peculiar  flavor  due  to  the  presence 
of  tliese  products.  The  amount  of  water  and  salt  would  also,  as  a  rule,  be 
greater  in  dairy  butter  than  in  the  Mege  products.  There  would  also  be  a  dif- 
ference in  consistency,  inasmuch  as  the  dairy  butter  would  not  constitute  a 
homogeneous  mass  of  fatty  substance,  but  would  be  a  solid  emulsion  of  such 
fatty  substance,  in  which  the  same  existed  as  minute  spheroids  or  particles 
of  the  said  fatty  substance,  separated  from  each  other  by  aqueous  fluid,  con- 
sisting of  water,  holding  in  solution  salt  and  traces  of  albumen  and  casein. 
When  the  Mege  product  has  been  converted  into  a  more  perfect  batter,  as  he 
calls  It,  by  the  addition  of  certain  substances  as  indicated  by  him,  it  will  then 
contain  all  or  nearly  all  of  the  materials  found  in  dairy  butter,  though  not 
exactly  in  the  same  proportions;  all  these  distinctive  matters  being,  as  a  rule, 
present  in  smaller  proportions  in  the  Mege  product  than  in  the  dairy  butter. 
*    *    *    As  articles  of  food,  the  Mege  product  and  ordinary  dairy  butter  are 
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only  distinguishable  by  characteristics  which  are  variations  of  degree.  Thos 
the  M^e  product  in  its  simplest  form  would  have  less  flavor  and  a  less  agree- 
able consistency  than  good  dairy  butter;  while,  on  the  other  liand,  its  free- 
dom from  disagi-eeable  flavor  would  render  it  superior  to  a  low  or  poor  grade 
of  dairy  butter.  When  the  flavoring  materials  were  added,  the  Mege  prodr 
net  would  then  be  extremely  difficult  to  distinguish  from  the  best  dairy  but- 
ter; but,  as  compared  with  a  very  fine  and  highly-flavored  dairy  butter, 
would  be  lacking  in  flavor.  As  regards  wliolesomeness,  I  do  not  thinlc  therfe 
would  be  any  difference  between  the  Mege  product,  in  either  of  its  conditions, 
and  ordinary  good  dairy  butter,  though  the  Mege  product  would  be  the  better 
in  this  respect  than  a  strong  or  rancid  quality  of  dairy  butter.  The  same  re- 
mark applies  to  the  nutritiousness  of  the  materials  compared;  while,  as  regards 
palatableness,  the  Mege  product  would,  I  thinlt,  liuld  an  intermediate  place 
between  the  highest  and  the  lower  grades  of  dairy  butter,  being  better  than 
the  low  grades,  and  not  quite  equal  to  the  highest,  in  this  respect." 

Upon  the  process  for  utilizing  his  discover j,  Mege  obtained  foreign 
patents  as  follows:  In  France,  July  15, 1869,  for  15  years;  in  Eng- 
land, on  July  17,  1869;  in  Austria,  on  October  31,  1869,  which  ex- 
pired May  26, 1876;  and  in  Bavaria  on  April  8, 1873,  which  expired 
April  8,  1876.  The  application  for  the  issue  of  the  patent  in  the 
United  States  was  made  December  13,  1873. 

Under  the  first  point  raised  by  tiie  defense,  it  is  now  insisted  that 
the  patent  granted  to  Mege  in  this  country  bad  expired  in  this  conn- 
try  before  this  suit  was  commenced,  pursuant  to  the  terms  of  section 
1887,  Rev.  St.,  because  the  Bavarian  and  Austrian  patents  having 
expired  in  1876,  therefore  that  this  patent,  being  for  the  same  inven- 
tion, expired  at  the  same  time;  while,  it  is  conteaded  on  the  part  of 
the  complainant  that  the  American  patent  now  before  us  is  for  a  pro- 
cess different  from  that  described  in  the  foreign  patents,  and  stands 
as  an  independent  patent,  to  ran  17  years  from  the  date  of  the  orig- 
inal patent. 

It  is  nrged  on  the  part  of  the  defendants  that  Mege  has  estopped 
himself  from  denying  the  identity  of  the  American  and  foreign  pat- 
ents— First,  because  his  attorney,  Mr.  Seward,  in  his  letter  to  the 
commissioner  of  patents  of  October  31, 1869,  inclosing  the  application 
of  Mege  for  the  United  States  patent,  says :  "I  am  informed  that  a 
French  patent  for  this  process  was  issued  to  Mr.  Mege,  October  2, 
1869."  Second.  Because  Mege,  on  making  the  application  for  his 
patent  in  this  country,  made  and  filed  in  the  patent-office  an  affidavit 
in  which  occurs  the  following  statement : 

"I  am  the  inventor  of  the  improvement  for  transforming  animal  fats  into 
batter,  referred  to  in  said  application;  that  French  letters  patent  were  duly 
issued  to  me  therefor  on  the  fifteenth  day  of  July,  1869,  and  that  I  have 
caused  the  above  application  to  be  made  for  the  issuance  of  letters  patent  for 
the  United  States  for  the  said  improvement." 

We  think  there  can  be  no  doubt  from  the  proofs  in  the  case  that 

both  Mege  and  his  solicitors,  who  are  men  of  high  standing  in  their 

professions,  thought,  at  the  time  the  original  patent  was  applied  for, 

that  they  were  covering  the  substantial  process  which  Mege  had  pat- 

▼.27F.no.l — 6 
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ented  abroad ;  bat  if  these  parties  were  laboring  under  a  mistake, 
their  rights  ought  not  to  be  defeated,  or  seriously  abridged,  by  sheh 
mistakes,  and  we  therefore  feel  compelled  to  examine  the  proof  as  to 
the  identity  of  the  foreign  and.  American  patents.  We  have  already 
stated  the  steps  in  the  process  of  the  American  patent,  and  a  com- 
j>arisoD  of  these  with  the  foreign  patents  will,  as  it  seems  to  as,  best 
settle  this  question  of  the  identity  between  this  patent  and  Mege's 
foreign  patents.  Mege's  Bavarian  patent  was  granted  April  S,  1873, 
and  in  his  specifications  he  says : 

"The  new  modes  of  procedure  described  therein  consist  both  of  chemical 
and  physiological  processes.  *  *  *  They  are  especially  intended  to  bene- 
fit the  navy,  and  the  less  wealthy  classes,  by  furnishing  excellent  edible  and 
preservable  fats  at  a  price  considerably  lower  than  that  of  present  similar 
products;  for  instance,  butter  and  the  finer  grades  of  fat.    *    *    • 

"The  new  procedure  depends  on  the  following  conclusions  of  modern  sci- 
ence: (1)  That  the  malodorous,  colored,  acid,  and  rancid  ingredients  are  not 
originally  contained  in  the  crude  fats,  as  they  occur  in  nature;  (2)  that  those 
harmful  substances  are  developed  by  activity  of  the  organized  tissues  under 
the  influence  of  fermentation,  heat,  and  chemical  agents;  (3)  that  the  fata  of 
milk,  termed  'butter,'  consist  only  of  the  intermediate  fat,  which  is  alterdd  by 
a  cellular  tissue,  and  then  by  the  organizing  tissue  of  the  udder.  By  utiliz- 
ing these  principles  in  industrial  pursuits  or  in  domestic  economy,  there  is  ob- 
tained from  the  crude  fat  and  the  tallow  (a)  a  pure  fat,  without  the  customary 
fatty  smell  and  taste,  which  does  not  stick  to  the  palate,  and  which  resem- 
bles the  fatty  qualities  most  desired  for  eating  purposes;  (6)  stearine  for  can- 
dles; (e)  as  a  residue,  common  tallow;  {d)  this  fat,  really  identical  with  the 
fat  of  butter  taken  from  its  source  before  it  has  been  changed  in  the  milk 
gland,  can  be  made  into  different  kinds  of  butter,  which,  although  prepared 
by  an  artificial  process,  is  really  butter,  and  differs  only  from  the  ordinary 
butter  by  keeping  fresh  for  a  much  longer  length  of  time.  The  means  em- 
ployed in  the  preparation  of  these  partly  new,  partly  old,  products,  Consti- 
tute, in  their  details  and  in  their  entirety,  the  invention,  which  we  claim  as 
our  property.    They  are  as  follows: 

"(1)  Washing  and  crushing.  Thecrudefatisexposedtoajetof  cold  water, 
between  the  conical  cogs,  of  two  iron  cylinders.  It  is  finely  subdivided  by 
the  current  of  water  and  the  pressure,  and  falls  thence  into  a  tank,  where  a 
current  of  cold  water  completes  the  washing.  (2)  Artificial  digestion.  This 
fat,  now  freed  from  all  soluble  animal  substances,  is  mixed  with  artificial 
giistric  juice  (stomach  of  the  pig  or  sheep  in  acidulated  water)  to  the  extent 
of  immersing  it  completely,  or  to  1,000  kilo  of  fat,  bOO  kilo  of  water,  1  kilo 
of  bicarbonate  of  sodium,  and  two  stomachs  (pig  or  sheep^  are  added.  This 
mixture  is  then  kept  at  the  temperature  of  the  animal  Dody  (by  means  of 
Bteam-pipes  or  otherwise)  until  all  the  molten  fat  has  been  dissolved,  by  the 
pepsin,  (the  stomachs,)  and  appears  in  a  clear  layer  on  the  surface.  Jt  is  al- 
lowed to  settle,  or  it  is  decanted,  and  the  process  repeated,  in  order  to  ex- 
tract all  the  fatty  constituents,  which  now  have  lost  the  odor  of.  animal  fat, 
and  have  obtained  a  particular  taste.  The  residue  is  tallow.  (3)  Cooling. 
The  fluid  fat  is  poured  into  vessels  which  have  an  opening  at  the  bottom,  and 
contain  a  layer  of  tepid  water.  They  are  covered,  and,  when  crystallization 
has  occurred  in  consequence  of  cooling,  the  water  is  drawn  ott  from  the  open- 
ing, and  the  vessel  is  inverted,  and  the  cake  is  allowed  to  fall  on  a  t(d>le. 
(4)  Pressure.  This  operation  is  intended  to  separate  the  bard  constituent, 
which  makes  the  fat  granular,  congeal  rapidly  and  stick  to  the  palate.  The 
cooled  fat  is  cut  into  slice?  about  one  inch  thick,  and  put  into  a  cloth*  between 
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hot  plates  of  a  press.  The  portion  which  rans  off  is  a  mixture  of  margarine 
and  oleine,  resembling  lard  in  composition,  and  of  about  the  taste  of  fresh 
hotter.  The  solid  residue,  taken  out  of  the  cloth,  is  good  stearine,  fit  for 
making  candles  immediately." 

Here  we  have  the  directions  of  the  Bavarian  patent  for  prodacing 
the  Mege  prodoet,  eonsisting,  "first,  of  crushing  between  cogged 
cylinders,  and  washing,  by  which  it  is  ^nely  subdivided."  The 
American  patent  says:  "A  complete  crushing  is  necessary  nnder 
millstones."  So  that  it  would  seem  there  is  only  a  difference  in  de- 
gree in  the  Bavarian  and  American  processes  as  to  the  crushing. 
The  American  process  says  the  fat  must  be  completely  crushed,  so  as 
to  braise  all  the  cells ;  the  Bavarian  patent  says  it  is  to  be  finely  sub- 
divided by  the  current  of  water,  and  by  crushing  between  the  conical 
cogs  of  iron  cylinders.  In  both  patents,  Mege  uses  the  word  "crush- 
ing" as  a  title  or  heading  for  bis  directions.  The  directions  for  the 
artificial  digestion  are  the  same  for  the  two  patents,  except  that  in 
the  Bavarian  he  does  not  instruct  specifically  how  to  make  the  arti- 
ficial gastric  juice.  He  simply  says  it  is  "the  stomach  of  a  pig  or 
sheep  in  acidulated  water;"  but  the  proof  in  this  case  shows  that  the 
mode  of  making  artificial  gastric  juice  was  well  known  in  the  arts  be- 
fore the  date  of  Mege's  invention,  and  he  undoubtedly  assumed  that 
the  person  who  would  attempt  to  nse  the  process  covered  by  his  patent 
wonld  have  sufficient  physiological  and  chemical  knowledge  and  skill 
to  make  artificial  gastric  juice.  The  American  patent  also  states 
that  the  fat,  while  in  th.e  process  of  digestion,  is  to  be  kept  at  a  tem- 
perature of  103  deg.  Fahrenheit;  while  the  Bavarian  patent  says  it  is 
to  be  the  temperature  of  the  animal  body;  but  the  proof  in  this  case 
shoVs  that  103  deg.  Fahrenheit  is  the  temperature  of  the  animal 
body,  so  it  would  seem  there  is  no  substantial  difference  between  the 
processes  of  digestion  described  in  the  two  patents.  The  third  step 
in  the  Bavarian  patent  is  entitled  "Cooling;"  the  process  of  which  is 
pouring  the  clear  liquid  fat  into  vessels  which  have  an  opening  at  the 
bottom,  and  containing  a  layer  of  tepid  water,  where  they  are  covered, 
and  remain  until  crystallization  has  occurred  in  consequence  of  the 
eoolmg.  He  does  not  give  specific  diirections  as  to  the  temperature 
at  which  the  fat  is  to  be  kept  during  the  crystallizing  process,  but 
evidently  leaves  that  to  the  skill  of  the  operator,  assuming  that  be 
will  sufficiently  understand,  by  the  use  of  the  word  "crystallization," 
what  the  process  must  be.  The  next  step  after  crystallization  is  the 
separation  of  the  oleo  and  margarine  from  the  crystallized  stearine ; 
and  this,  in  the  Bavarian  patent,  is  accomplished  by  pressure  between 
the  hot  plates  of  the  press.  Inasmuch  as  the  centrifugal  machine  or 
the  hydio-extraotor  and  the  press  are  equivalent  devices  for  acoom- 
iJishing  the  same  results,  that  is,  of  expelling  the  liquid  or  fluid  con- 
tents from  the  mass,  there  is  no  essential  difference  between  the  Ba- 
varian and  American  patents  in  this  step  of  the  process.  The  Ba- 
varian patant  is  also  silent  as  to  the  neutralization  of  the  ferments 
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.or  germs  of  decay;  but  it  can  hardly  be  •possible  that  any  person 
would  enter  upon  the  manipulation  of  animal  fat  without  suiiioient 
common  knowledge  and  skill  to  know,  without  instruction  by  the 
specific  terms  of  the  patent,  that,  in  order  to  produce  sweet  and  pure 
oil  or  fat,  the  process  of  fermentation  and  decay  must  be  prevented. 
So  that,  taking  the  Bavarian  patent  as  a  whole,  there  would  seem  to 
be  such  an  identity  in  the  processes  described  as  to  make  them  es- 
sentially the  same.  Probably  because  Mege  assumed  that  whoever 
would  attempt  the  transformation  of  crude  fats  under  his  process  in 
Bavaria  would  possess  more  knowledge  or  experience  in  regard  to  the 
handling  of  fats  than  be  assumed  would  be  known  in  this  country, 
as  a  matter  of  general  knowledge,  he  deemed  it  necessary  in  his 
American  patent  to  give  more  minute  and  specific  directions  in  re- 
gard to  some  of  the  steps  of  the  process  than  he  did  in  his  foreign 
patents.  Yet  we  think  there  can  be  no  doubt  that  be  has  substan- 
tially described  the  sime  process  in  both  patents.  < 

In  the  Austrian  patent,  issued  to  Mege,  October  31,  1869,  he  de- 
scribes the  first  process  under  the  title  of  "Perfect  Washing,"  which 
be  says  is  done  "by  crushing  the  fresh  fat,  just  taken  from  the  ani- 
mal, between  rollers  under  a  spray  of  fresh  water."  The  second  step, 
"Artificial  Digestion,"  consists  in  mixing  the  crushed  fat  with  artifi- 
cial gastric  juice,  (maceration  of  a  pig's  stomach  in  acidulated  water,) 
in  sufficient  quantity  to  immerse  it,  and  the  mixture  is  kept  at  the 
temperature  of  the  animal  body  until  the  fat  appears  in  a  clear  layer 
on  the  surface.  Here  we  have  the  same  process  as  in  the  American 
patent,  except  that  the  directions  for  crushing  do  not  include  grind- 
ing or  crushing  under  millstones,  and  he  gives  no  receipt  for  mak- 
ing artificial  gastric  juice  except  that  of  the  maceration  of  a  pig's 
stomach  in  acidulated  water,  which  we  must  infer  he  assumed  was 
a  sufficient  direction  to  enable  an  ordinarily  intelligent  person,  skilled 
in  the  art  of  manipulating  or  handling  fats,  to  make  the  gastric  juice. 
The  directions  for  crystallization  require  the  clear  fluid  fat  to  be 
poured  into  a  vessel  vrith  an  opening  at  the  bottom,  and  containing 
a  layer  of  tepid  water.  The  vessel  is  then  covered,  and,  when  the 
cooling  and  crystallization  have  taken  place,  the  cooled  mass  is 
turned  out,  cut  in  slices,  and  placed  in  canvas  bags,  and  pressed  be- 
tween warm  plates;  by  which  method  he  says  there  is  obtained  about 
60  per  cent,  of  a  fatty  body,  resembling  butter,  and  identical  in  com- 
position with  lard,  but  free  from  odor,  and  of  a  perfectly  pure  taste. 

The  French  and  English  patents  give  substantially  the  same  de- 
scription for  the  process  as  is  contained  in  the  Austrian  and  Bava- 
rian patents.  All  the  steps  of  the  American  patent,  with  the  exception 
of  the  neutralization  of  the  ferments,  are  specifically  called  for  and 
described,  although  perhaps  not  with  all  the  minute  directions  which 
are  found  with  the  American  patent. 

All  the  proofs  agree  that  Mege  was  a  man  of  inventive  genius  and 
high  scientific  acquirements,  and  it  can  hardly  be  possible  that  if,  be- 
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tween  the  time  he  took  out  the  French,  English,  and  Austrian  pat- 
ents in  1869,  and  the  Bavarian  patents  in  April,  1873,  and  the  time 
when  he  applied  for  his' American  patent,  in  December,  1873,  he  had 
discovered  any  substantially  new  and  material  addition  to  the  process 
covered  by  those  foreign  patents,  he  would  not  have  specifically  named 
and  stated  wherein  the  American  differed  from  the  foreign  patents. 
As  already  said,  it  seems  clear  from  Mege's  own  statements,  and 
those  of  his  solicitors,  that  the  purpose  was  to  cover  by  the  American 
patent  what  had  been  covered  by  his  French  patent  of  1869,  and  we 
cannot  believe  that,  if  auytliing  in  addition  to  this  foreign  patent  had 
been  intended  to  be  introduced  into  the  American  patent,  it  would 
not  have  been  stated  in  some  explicit  terms;  and  there  can  be  no 
doubt  that  the  French,  Austrian,  and  Bavarian  patents  are  substan- 
tially identical. 

The  scientific  experts  called  by  the  complainant.  Profs.  Morton, 
Chandler,  and  Wheeler,  have  testified  that  they  do  not  think  the  in- 
vention described  in  the  American  patent  is  found  in  either  of  the 
foreign  patents.  Their  reasons  for  such  conclusion,  briefiy  summar- 
ized are :  (1)  That  the  crushing  spoken  of  in  the  foreign  patents  is 
not  80  complete  and  thorough  as  that  called  for  by  the  American  pat- 
ent, wbere  the  fat  is  to  fall  from  cylinders  under  millstones,  which 
shall  completely  bruise  all  the  cells ;  (2)  that  in  the  American  pat- 
ent the  digestion  is  to  be  accomplished  with  a  less  quantity  of 
gastric  juice  than  is  called  for  by  the  foreign  patents,  as  the  foreign 
patents  say  the  crushed  fat  is  to  be  immersed  in  the  artificial  gastric 
juice;  (3)  that  by  the  American  patent  the  temperature  may  be 
raised  above  103  deg.  Fahrenheit,  "so  that  the  matters  shall  com- 
pletely separate,"  while  the  foreign  patents  limit  the  degree  of  heat 
to  the  temperature  of  the  animal  body;  (4)  that  in  the  foreign  pat- 
ents the  process  of  cooling  is  allowed  to  proceed  to  such  a  point  that 
the  mass  can  be  cut  in  pieces  or  slices,  while  in  the  American  pat- 
ent the  product  is  not  allowed  to  cool  so  as  to  become  rigid,  but  is 
retained  at  a  temperature  of  about  86. 

With  all  due  respect  to  the  opinions  of  these  eminent  chemists,  we 
must  say  that  the  points  of  difference  suggested  by  their  testimony 
are  purely  and  wholly  differences  in  degree.  The  necessity  of  crush- 
ing is  stated  in  all  the  patents,  both  American  and  foreign.  The  de- 
gree of  crushing  would  obviously  affect  the  quantity  of  oil  extracted 
from  the  fat  by  the  process  of  digestion,  as  the  only  object  of  crushing 
is  to  release  the  fat  from  the  tissues  in  which  it  is  held  in  its  natural 
condition.  The  necessity  for  thorough  and  minute  comminution  is 
one  that  would  suggest  itself  from  any  operative's  common  knowledge. 
Any  man  who  bad  intelligence  enough  to  know  the  use  of  his  own 
teeth  would  know  the  necessity  of  the  complete  comminution  of  any 
article  to  be  subjected  to  the  process  of  digestion  or  the  action  of  the 
gastric  juice.  It  would  hardly  require  a  scientist  to  instruct  an  op- 
erative that  the  more  finely  a  substance  is  comminuted  the  ,more 
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direct  and  prompt  would  be  the  action  of  the  gastric  jaice  and  the 
process  of  digestion. 

As  to  the  differences  in  the  process  of  digestion  between  the 
American  and  foreign  patents,  it  would  seem  to  be  tme  that  the 
measured  quantity  of  gastric  juice  directed  to  be  used  in  the  Ameri- 
can patent  is  less  than  that  called  for  in  the  foreign  patents,  because 
he  gives  specific  directions  as  to  the  number  of  liters  of  gastrio 
jaice  for  100  kilogrammes  of  fat  in  the  American  patent,  while  in  the 
foreign  patent  he  says  the  fat  must  be  immersed  in  the  gastric  jaice; 
but  the  proof  shows  that  the  formula  for  the  gastric  juice  in  the 
American  patent  gi-ves  a  ibore  potent  and  effective  product,  and  we 
presume  Mege  may,  by  his  experience  and  practice  under  his  patents, 
have  ascertained,  at  the  time  he  took  the  American  patent,  that  the 
process  of  digestion  could  be  accomplished  with  a  less  quantity  of  gas- 
tric jaice  than  was  described  in  his  first  patents;  but  this  is  only  a 
difference  in  degree ;  and  with  a  larger  quantity  of  gastrio  juice  and 
not  so  complete  comminution,  about  the  same  result  would  probably 
be  obtained  as  with  complete  and  thorough  crushing  of  all  the  fat 
cells  and  a  smaller  quantity  of  gastric  juice,  especially  if  made 
stronger  or  more  potent ;  so  that  the  difference  in  the  American  and 
foreign  patents  in  that  regard  seems  to  us  wholly  immaterial  and 
unsubstantial. 

As  to  the  claim  that  these  witnesses  find  in  the  American  patent 
permission  to  raise  the  temperature  above  103  deg.  Fahrenheit,  we 
do  not  think  it  is  well  founded,  when  the  whole  of  Mege's  specifica- 
tions in  his  American  patent  are  considered.  Under  the  third  head, 
"Concentrated  Digestion,"  Mege  says :  "When  the  fat  has  descended 
in  the  vessel,  he  melted  it  by  means  of  an  artificial  digestion,  «o  that 
the  heat  does  not  exceed  103  deg.  Fahrenheit."  Further  on,  in  the 
same  paragraph,  he  says :  "He  slowly  raised  the  temperature  to  about 
103  deg.  Fahrenheit,  so  that  the  matter  shall  completely  separate." 
Taking  these  two  expressions  together,  it  seems  to  us  the  first  limits 
the  second,  and  that  the  directions  of  the  patent  are  specific  not  to 
raise  the  temperature  above  103  deg.  Fahrenheit.  Certainly  the 
language  "I  slowly  raise  the  temperature  to  about  103  deg.,"  does  not 
authorize  raising  the  temperature  above  that  point.  When  the  dis- 
tinction immediately  before  us  is  that  it  must  not  exceed  103  deg. 
Fahrenheit,  and  when  we  consider  this  language  of  the  specifica- 
tions in  the  light  of  the  testimony  in  the  case,  which  shows  that 
gastric  juice  is  destroyed  whenever  its  temperature  is  raised  much 
above  103  deg.  Fahrenheit,  we  think  there  can  be  no  doubt  that 
the  eminent  scientist  who  devised  this  process  intended  to  keep  within 
the  limits  in  which  his  gastric  juice  would  be  operative  for  the  pur- 
poses of  digestion. 

The  last  and  final  distinction,  that  the  foreign  patents  contem- 
plated a  cooling  of  the  mass  below  86  deg.,  or  until  it  had  become 
stiff  so  that  it  oould  be  handled  and  out  before  the  pressure  was  ap- 
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plied,  for  the  parpose  of  separating  the  oleomargarine  from  the  atear- 
ine,  is  a  distinction,  as  it  seems  to  ns,  ^thoat  a  difference.  If  the 
Btearine  had  become  crystallized  in  the  mass,  althoogh  it  might  at 
one  time  have  been  cooled  below  86  deg.,  when  it  was  sliced  and 
placed  between  the  warm  plates  in  the  press  the  oleomargarine  would 
again  become  liqnid,  and  flow  oat  nnder  the  action  of  the  warm  plates 
and  the  press,  so  as  to  secure  the  separation ;  and  that  snch  was  the 
result  IB  sufficiently  eBtablished  by  the  statements  in  the  foreign  pat- 
ents, notably  the  Austrian  and  English,  that  about  60  per  cent,  of  a 
mixture  of  the  margarine  and  oleiue,  of  a  composition  identical  with 
lard,  but  of  superior  flavor,  was  obtained  by  the  pressure,  would  seem 
to  show,  in  the  light  of  the  proof  in  this  case,  that  he  obtained  as, 
large  a  product  as  is  obtained  by  the  process  of  the  American  patent. 

A  fair  test  of  the  question  as  to  whether  the  American  patent  is 
anticipated  by  the  foreign  patents,  or  is  included  in  them,  we  think 
would  be,  were  a  person  in  this  country,  after  the  issue  of  the  pres- 
ent American  patent,  to  commence  the  manufacture  of  oleomargarine 
by  the  precise  process  described  in  the  Bavarian  or  Austrian  patents, 
— supposing  that  process  had  not  been  patented  abroad, — would  the 
eoarts  refuse  an  injunction  to  restrain  the  use  of  the  process  on  the 
ground  that  it  infringed  that  covered  by  the  American  patent  ?  We 
can  hardly  deem  it  possible  that  any  intelligent  court  would  deny  an 
injunction,  if  applied  for  under  such  circumstanoes,  and  we  think 
this  fairly  illustrates  the  relation  \of  the  foreign  to  the  American 
patent.  , 

As  to  the  question  of  infringement,  it  is  stipulated  in  the  record 
in  this  case  that  the  defendant,  in  its  factory,  "first  runs  the  fresh 
beef  fat,  which  has  been  packed  with  ice  during  the  preceding  night, 
through  a  hasher,  where  it  is  thoroughly  hashed  and  is  comminuted; 
and  then  melts  the  hashed  fat  in  a  jacketed  kettle  at  a  temperature 
ranging  from  120  deg.  to  130  deg.  Fahrenheit,  the  fat  being  thor- 
oughly agitated  by  mechanical  stirs  while  melting,  and  salt  being 
mixed  with  the  fat  while  it  ent^s  the  kettle;  and  then,  when  settled, 
the  melted  fat  is  drawn  off  into  other  kettles,  when  the  temperature 
is  raised  about  5  deg.,  and  maintained  about  three  hours;  when  the 
fat  is  put  into  seeders,  which  are  kept  in  a  room  at  a  temperature  of 
84  deg.  to  86  deg.  Fahrenheit,  until  it  granulates  and  thickens;  when 
the  stock  is  put  into  cloths  holding  three  pounds  each,  in  a  flat  cake 
seven  by  ten  inches,  and  one  inch  thick.  Eight  of  these  are  placed 
on  an  iron  plate,  and  then  an  iron  plate,  in  alternation,  to  75  rows 
of  cakes  and  plates,  and  put  into  a  press.  Then  the  oil  is  squeezed 
oat  by  pressure  in  the  press,  and  runs  into  a  tank,  from  which  it  is 
pamped  through  pipes  into  a  kettle  in  the  same  room  and  tempera- 
tore,  where  it  remains  several  hours,  and  is  run  into  tierces. 

The  scientific  experts  for  complainant  say  that  this  process  is  iden- 
tical with  that  covered  by  the  American  patent;  that  the  higher 
temperature  at  which  the  rendering  or  melting  is  done  is  the  equiv- 
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aleDt  of  the  digestion  called  for  by  the  patent;  and  that  the  process 
of  crystallization,  or.  seeder  and  separation  by  pressare,  are  sab- 
stantially  the  same. 

We  do  not  think  it  necessary  to  decide  whether  the  process  nsed 
by  the  defendant,  and  that  covered  by  the  patent,  are  identical,  or 
substantiaily  so,  beoaase  oar  view  of  the  first  question  raised  by  the 
defendant  must  be  decisive  of  the  case ;  bat  it  would  seem  to  the  an- 
initiated  certainly  that  there  is  room  for  a  wide  difference  between 
the  physiological  process  which  Mege  describes  and  directed  should 
be  pursued,  and  the  mere  rendering  process  at  a  low  temperature 
which  the  defendant  followed.  A  reading  of  Mege's  several  patents, 
with  his  introductory  remarks  in  regard, to  the  nature  and  character 
of  his' invention,  impresses  as  with  the  conviction  that  he  thoaght  his 
was  a  physiological  process,  and  dependent  on  physiological  princi- 
ples; that  this  process  of  digestion,  by  means  of  artificial  gastric 
juice,  at  the  temperature  of  the  animal  body,  was  an  essential  step 
in  the  production  of  the  article  which  he  designed  should  take  the 
place  of  butter ;  while  all  the  witnesses  in  this  case  agree  that  the 
product  of  the  defendant's  process,  while  it  is  pure  fat,  is  odorless  and 
tasteless,  which  is  not  the  product  which  Mege  intended  should  re- 
sult from  the  practice  of  his  process,  as  he  says  the  product  of  hia 
process  should  have  the  taste  of  almonds  or  of  fresh  butter.  Without, 
therefore,  farther  discussing  the  question  of  infringment,  we  simply 
say  that  we  find  that  the  complainant's  patent  expired  April,  1876, 
by  the  expiration  of  the  Bavarian  and  Austrian  patents.  The  bill  ia 
therefore  dismissed  for  want  of  equity. 


Hancock  Inspiratoe  Co.  r.  Lallt.' 
{Oirevit  Oourt,  N.  D.  JUinoit.    March  22,  1886.) 

1.  Pateitts  pok  iNVKimoifB — Novelty — Inspirators. 

The-  third  claim  of  letters  patent  No.  183,861,  granted  Jannarv  %  18T7,  to 
John  T.  Hancock,  for  an  improvement  in  inspirators,  is  void  for  want  of 
patentable  novelty  over  the  Gi&ard  English  and  French  patents  of  1858,  for 
injectors,  and  the  English  patent  of  Barclay  and  Morton  of  November,  1868. 

2.  Sakb. 

"Lifters"  and  "forcers"  arranged  in  an  axial  line  with  reference  to  each 
other,  for  injecting  water  into  a  steam-boiler,  being  old  at  the  date  of  the 
Hancock  patent,  and  no  special  advantage  being  shown  to  have  accmed  by 
the  arrangement  of  the  two  devices  side  by  side,  as  provided  in  the  patent, 
?ield,  there  was  no  invention  in  such  arrangement. 

8.  Sake— Cbbtaintt  of  Description.  > 

In  order  to  save  this  patent  from  being  void  for  lack  of  certainty  in  descrip- 
tion of  the  devices  covered  by  this  third  claim,  it  is  necessary  to  assume  that 

*  Reported  by  Charles  C.  Linthicum.  Esq.,  of  the  Chicago  bar. 
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their  conatructidn  was  a  matter  of  common  knowledge  in  tbe  art  when  it  waa 
applied  for,  and  in  this  view  the  mere  arrang[ement  oi  these  devices  in  a  new 
relation  to  each  other  did  not  involve  invention. 

In  Equity. 

Elmer  P.  Howe  and  Chavncty  Stmth,  for  complainant. 

Rodney  Mason  and  B.  F.  Thurston,  for  defendant. 

Blodgbtt,  J. .  This  bill  ia  broagbt  to  restrain  tbe  alleged  infringe- 
ment  of  letters  patent  No.  185,861,  graqted  January  2, 1877,  to  John 
T.  Hancock,  for  "an  improvement  in  inspirators."  This  patent  be- 
longs  to  tbat  class  of  devices  of  comparatively  recent  origin  which  are 
arranged  to  force  a  jet  of  feed-water  into  a  boiler  by  tbe  direct  action 
of  the  steam  of  the  boiler.     Tbe  patentee  says  in  his  specifications : 

"The  object  of  my  invention  is — First,  to  snpplv  water  to  a  boiler  by  a  leas 
expenditure  of  power  than  tbat  required  for  a  pump,  and  consequently  with 
a  relative  saving  of  fuel;  secondly,  to  draw  the  required  quantity  of  water, 
by  means  of  the  attractive  power  of  steam  acting  in  one  part  of  my  apparatus, 
from  the  greatest  depth  wliich  a  pump  is  capable  of  doing,  and  to  deliver  the 
same  to  another  part  of  my  apparatus  in  quantity  equal  to  what  the  said  part 
requires  at  all  varying  pressure  of  steam,  from  zero  upwards,  and  with  rea- 
sonable variations  in  tbe  temperature  of  the  water;  thirdly,  to  regulate  the 
sopply  of  water  to  the  requirements  of  a  boiler,  even  when  the  apparatus  is 
exposed  to  sudden  jars  or  shocks,  thus  insuring  a  constant  and  reliable  feed. 
•  *  •  My  invention  consists  In  the  employment  and  combination  of  two 
sets  of  apparatus,  contained  each  in  a  separate  chamber,  the  one  being  era- 
ployed  for  lifting  water  from  a  well  or  other  source  of  supply,  and  conveying 
the  same  to  tlie  other  chamber,  from  whence  it  is  conducted  to  the  boiler." 

The  patent  contains  five  claims,  bat  the  allegation  of  infringement 
in  this  case  only  applies  to  the  third  claim,  which  is  as  follows: 
"The  combination  of  an  injector  for  forcing  water  into  a  boiler,  and 
a  second  injector  communicating  with  tbe  well,  and  communicating 
with  and  snpplying  water  to  the  first,  sabstantiaUy  as  described." 

In  1858,  Henry  Jaques  GiSard  obtained  patents  in  France  and 
England  for  a  device  for  forcing  water  into  a  steam-boiler,  the  first 
form  of  which  is  substantially  like  either  of  the  devices  which  Han- 
ooek  has  coupled  together  to  make  what  he  calls  his  "inspirator." 
The  instrument  went  into  general  use,  and  was  patented  in  this 
eoontry,  and  a  large  number  of  patented  improvements  upon  tbe  orig- 
inal device  of  Giffurd  are  shown  by  the  proof  to  have  been  taken 
prior  to  tbe  date  of  the  invention  claimed  in  this  patent.  The  opera- 
tion of  the  original  GiSaid  invention  depended  upon  a  few  simple 
meebanical  principles.  It  is  well  known  that  if  a  pipe  be  extended 
into  a  veil  or  reservoir  containing  water,  and  steam  be  let  into  this 
pipe  so  as  to  expel  the  air,  or  remove  the  atmospheric  pressure  for 
the  time  being,  tbe  water  will  rise  in  tbe  pipe  to  the  same  height  that 
it  would  in  the  ordinary  saction  pump.  The  steam  has  no  attractive 
power  to  draw  tbe  water,  but  the  water  is  raised  solely  by  atmospheric 
preasore.  Organized  simply  upon  this  principle,  the  Giffard  device 
is  what  may  be  called  merely  a  lifter;  that  is,  it  takes  the  atmos- 
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pherio  pressnre  off  the  pipe  leading  into  the  reservoir,  and  allows  the 
\?ater  to  be  forced,  by  the  weight  of  the  atmosphere,  into  the  pipes 
of  the  injector  or  lifter  to  the  extent  to  which  the  atmospheric  press- 
ure will  accomplish  this  purpose.  It  had  been,  long  before  this  pat- 
entee entered  the  field,  demonstrated  and  become  a  part  of  the  com- 
mon mechanical  knowledge  of  those  versed  in  the  art  that,  to  make 
a  lifter  of  this  instrument,  the  area  of  the  combining  tube  at  its 
smallest  diameter  must  be  greater  than  the  area  of  the  steam-jet 
which  is  to  expel  the  air  from  the  combining  tube  to  cause  a  flow  of 
water  into  the  same ;  while,  in  order  to  impart  to  the  stream  an  in- 
creased momentum  or  velocity,  so  as  to  make  the  instrument  a 
forcer,  the  area  of  the  steam-jet  must  exceed  the  area  of  the  combining 
tube  at  its  smallest  diameter.  In  other  words,  if  the  combining  tube 
of  the  lifter  is  made  smaller  than  the  area  of  the  steam-jet,  the  steam 
cannot  escape  through  the  combining  tube,  but  will  recoil,  and  hinder, 
if  it  does  not  wholly  prevent,  the  flow  of  water  into  and  through  the 
combining  tube;  while  the  current  through  the  latter  being  estab- 
lished by  the  lift«r,  the  volume  of  steam  from  the  forcing  jet  must 
then  be  made  large  enough  to  impart  its  velocity  to  the  current  of 
water  in  the  combining  tube,  so  as  to  send  the  water  with  increased 
momentum  into  the  boiler.  Another  characteristic  of  all  these  de- 
vices, known  before  the  invention  of  this  patentee,  was  the  fact  that,. 
in  order  to  make  the  instrument  operative,  there  must  be  an  opening 
somewhere  beyond  the  end  of  the  combining  tube,  through  which  the 
air  to  be  expelled  therefrom,  and  the  steam  and  water  first  admitted, 
oould  pass,  in  order,  as  it  was  commonly  expressed,  to  prime  the  in- . 
strument,  and  get  sufficient  head  or  velocity  upon  it  to  enable  it  to 
act  against  and  overcome  the  pressure  of  the  boiler,  and  drive  the 
water  into  it. 

In  the  English  patent  Giffard  showed  by  the  second  drawing  a  de-- 
vice  by  which  the,  jet  or  stream  of  water,  which  had  been  sent  into 
and  through  the  combining  tube  by  the  action  of  the  lifter,  received 
another  jet  of  steam,  giving  it  the  increased  impetus  necessary  to 
drive  the  water  into  the  boiler;  these  tubes  of  Giffard  being  arranged 
in  an  axial  line  to  each  other, — ^that  is,  the  second  tube,  npon  which 
the  forcing  jet  of  steam  is  applied,  is  directly  in  the  line  of  the  com- 
bining tube,  which  receives  the  jet  of  steam,  and  causes  the  water  to 
be  lifted.  In  the  first  form  of  the  Giffard  injector  the  instrument  is 
so  constructed  that  the  jet  of  steam  first  applied  is  smaller  than  the  area 
of  the  combining  tube,  and  hence,  in  its  first  operation,  the  instrument 
is  a  lifter;  but  after  the  air  has  been  expelled,  and  the  instrument  be- 
come primed,  and  a  flow  of  water  established  through  the  combining 
tube  by  the  operation  of  the  instrument  as  a  lifter,  the  area  of  the 
steam-jet  is  enlarged  so  that  from  that  time  forward  the  instrument 
operates  as  a  forcer;  that  is,  the  original  simple  Giffard  injector  in 
its  first  form,  as  shown  in  his  French  and  English  patents,  was  a 
combined  lifter  and  injector.     He  says : 
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"This  apparatos,  which  may  be  considerably  modified  Trlthoat  changUig 
the  principle  of  ita  action,  conaiata,  accoiding  to  one  arrangement,  as  applied 
to  a  steam-boiler,  of  a  steam-jet  or  injection  pipe,  which  receives  steam  from 
the  boiler,  and  dir^ts  it  in  a  continuous  jet  into  a  small  passage,  the  lower 
end  or  mouth  of  which  is  expanded  sufficiently  to  admit  of  the  entrance  of  a 
stream  of  water  which,  by  surrounding  the  steam-jet  pipe,  forms  an  annular 
jet  of  water,  with  the  steam-jet  in  the  center;  *  *  *  or  two  steam  and 
water  jets  may  be  used  in  such  cases,  such  as  where  the  condensation  of  the 
steam  is  not  sufficieutly  rapid,  owing  to  the  heated  state  of  the  water  in  the 
hot  well  or  tank  of  the  engine.  *  *  *  In  case  the  initial  temperature  of 
the  water  in  the  well  or  reservoir  (or  tender,  when  applied  to  locomotive  en- 
gines) should  be  too  high,  which  cannot  always  be  avoided,  to  condense  the 
entire  quantity  of  steam  issuing  from  the  nozzle  it  would  be  requisite  to  di- 
vide the  actuating  steam-jet  into  two  parts,  as  shown  in  Fig.  2;  the  Qrst  por- 
tion acting  as  above  described,  drawing  up  the  water,  and  imparting  to 
it  only  a  fraction  of  the  necessary  speed ;  and  the  second  portion,  arriving  by 
the  pipe,  t,  and  having  its  annular  sectional  form  regulated  by  the  screw,  to, 
I  would  impart  to  the  vein  or  jet  a  fresh  impulse  in  the  diverging  mouth-pieoe, 

to  any  point  where  the  ejected  water  would  still  possess  a  portion  of  the  press- 
I  nre  of  the  boiler.    Now,  with  this  portion  of  the  pressure  above  the  pressure 

i  of  the  atmosphere,  the  water  could  condense  the  fresh  amount  of  steam, 

i  which  would  then  no  longer  act  except  with  the  difference  of  the  total  press- 

j  ure  already  acquired,  and  would  thus  be  introduced  into  the  boiler  under  the 

I  most  favorable  conditions.    This  principle  may  be  modified  and  worked  oat 

j  in  various  ways." 

I  It  will  thus  be  Been  that  Oiffard,  in  his  original  patent,  Bnggested 

I  and  showed  the  application  of  a  second  jet  of  steam,  to  act  as  a  forcer 

!  npon  the  column  of  water  which  had  been  raised  by  the  action  of  the 

lifting  portion  of  the  device. 

In  the  English  patent  of  Barclay  and  Morton,  issued  in  November, 

1863,  an  injector  or  "lifter"  is  shown,  of  which  they  say: 

"It  may  be  necessary  to  combine  two  of  the  before- mentioned  apparatuses, 
BO  that  the  one  may  merely  raise  or  lift  the  water  or  the  other  fluids,  while  the 
other  then  merely  forces  it;  and  also  one  lifting  apparatus  may  be  combined 
with  that  known  as  'Giffard's  Injector,*  and  by  this  means  supply  water  to 
steam-boilers  from  any  depth  where  an  ordinary  lift-pump  is  required." 

Withoat  traveling  through  the  large  volume  of  testimony  in  the 
record  in  this  case,  it  is  enough  to  say  the  proof  shows  that  when 
Hancock  entered  the  field  lifters  were  old,  and  forcers  were  old;  that 
is,  Giffard  showed  a  forcer  working  in  oonneotiou  with  his  lifter,  and 
also  that  his  simple  lifters  were  transformed,  when  they  had  once  got 
into  operation  as  lifters,  into  forcers.  It  seems  to  me  that  all  that  Han- 
cock did  was  to  take  the  forcer,  which  Giffard  had  arranged  in  a  di- 
rect line  with  the  tabes  of  his  (Giffard's)  lifter,  and  arrange  or  set  this 
forcer  along-side  of  the  lifter,  instead  of  allowing  it  to  extend  beyond, 
in  the  same  line  with  the  lifting  pipe ;  and,  when  thus  arranged,  the 
forcer  of  Hancock  perfoimed  the  same  function  that  was  performed 
by  the  injector  of  Giffard  after  the  lifter  had  set  the  column  of  water 
flowing  into  and  through  the  tubes,  when,  the  steam-jet  being  in- 
creased, the  instrument  became  from  that  time  a  forcer.  No  new 
function  is  performed  by  either  instrument  in  the  change  of  position, 


Digitized  by 


Google 


92  V£D£RAi:.  REFOBTEB. 

bat  the  two  oontinue  to  do,  in  the  Hancock  combination,  Just  what 
tliey  had  done  in  the  Giffard  combination,  and  just  what  Barclay  and 
Morton  suggested  they  might  be  made  to  do  in  their  device. 

It  is  also  noticeable  that  while  the  proof  shows  that  the  law  of 
the  operation  of  this  device  as  a  lifter  and  a  forcer  was  well  known 
at  the  time  Hancock  entered  the  field,  yet  nowhere  in  the  specifica- 
tions of  his  patent  does  he  give  any  directions  for  constructing  one- 
half  as  a  lifter,  and  the  other  as  a  forcer.  He  does  not  state  the  pro< 
portions  of  the  two  pipes,  and  how  one  shall  be  constructed  in  order 
to  operate  as  a  lifter,  and  how  the  other  shall  be  constraoted  to 
operate  as  a  forcer.  It  may  be  true,  and  it  probably  is,  that  the  art 
of  constructing  this  class  of  instruments  was  so  well  known  at  thia 
time  that  it  was  sufficient  to  say  to  a  person  skilled  in  their  construc- 
tion that  one  side  should  be  constructed  to  force,  and  the  other  only 
to  lift,  and  the  skill  and  experience  of  the  workmen  would  supply 
what  was  left  out  of  the  specifications  as  to  the  proportions  of  the  two 
instruments.  This  view,  and  this  alone,  saves  the  patent,  so  far  as 
this  third  claim  is  concerned,  from  being  absolutely  void  for  uncer- 
tainty, because  he  does  not  instruct  the  public  how  to  make  lifters^ 
Dor  how  to  make  forcers ;  and  if  the  rules  for  eonstraoting  these  dif- 
ferent instruments  were  not  then  well  known,  then  the  instrumenta 
cannot  be  made  and  combined.  In  other  words,  he  seems  to  have 
assumed  that  the  difference  between  a  lifter  and  forcer  was  part  of 
the  common  knowledge  of  those  skilled  in  the  art  of  making  injectors. 

Much  of  the  contention  between  the  experts  in  the  case  centers, 
around  the  question  whether  an  instrument  constructed  according  to- 
the  second  form  shown  in  the  French  and  English  patents  will  work 
as  a  practical  combined  lifter  and  forcer,  and  feed  or  supply  a  boiler 
with  water  under  varied  pressure.  Witnesses  in  behalf  of  complain- 
ant testify  to  experiments  made  by  them  with  such  an  instrument 
with  which  they  wholly  failed  to  do  the  work ;  while  witnesses  for  de- 
fendant testify  to  the  successful  use  of  injectors  made  in  strict  con- 
formity with  the  drawings  of  these  foreign  patents.  Of  course,  if  the 
Giffard  device,  or  a  machine  made  according  to  his  drawing,  will  not 
work,  or  was  not  a  practical  and  useful  machine,  operating  substan- 
tially upon  the  principle  shown  in  the  Hancock,  then  the  Giffard 
device  should  not  be  deemed  an  anticipation  of  Hancock's :  but  I  am 
satisfied  from  a  careful  study  of  the  proof  that  an  injector  made  after 
the  plans  of  Giffard's  Fig.  2  is  and  will  be  a  practical  working  in- 
jector, lifting  the  water,  and  forcing  it  as  suooessfully  as  an  instra- 
ment  constructed  under  the  direction  of  the  Hancock  patent,  and 
hence  I  conclude  that  the  Giffard  patents  show  a  practical  and  sao- 
cessf al  mode  of  combining  a  lifter  and  forcer  which  produces  the  same- 
result  as  the  Hancock,  and  differs  from  it  only  in  the  juxtaposition 
or  location  of  the  operative  parts. 

The  defendant  sells  an  injector  manufactured  by  James  Jenks,  of 
Detroit,  in  which  he  also  has  arranged  the  forcer  and  the  lifter  side 
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by  side,  instead  of  placing  them  in  an  axial  line  to  6ach  other. 
Forcers  being  old  and  lifters  being  old  in  the  art,  and  the  Giifard 
patents,  and  several  of  the  other  earlier  patented  improvements  npon 
Giffard's  device,  having  expired,  any  person  had  the  right  to  take  the 
injector  and  the  lifter,  as  shown  in  Giffard's  device,  and  arrange 
them,  either  as  he  arranged  them,  the  one  following  the  other,  or  side 
by  side,  the  way  Hancock  has  arranged  them.  No  such  special  ad- 
vantage is  shown  to  have  accrued  by  the  arrangement  of  the  two  de- 
vices side  by  side  as  to  make  that  arrangement  of  itself  patentable. 
The  instraments  still  operate  by  the  same  law,  and  in  the  same  man- 
ner, when  the  two  are  along-side  of  each  other  as  they  did  when  the 
forcer  was  ahead  of  and  in  the  line  of  the  lifter.  I  therefore  con- 
clude that,  so  far  as  the  Hancock  patent  is  concerned,  he  had  no  right, 
at  the  time  he  took  his  patent,  to  cover  broadly  the  combination, 
which  be  does  by  the  third  claim  of  bis  patent,  of  an  injector  for  forc- 
ing water  into  a  boiler  and  a  second  injector  communicating  with  the 
well,  and  communicating  with  and  supplying  water  to  the  first,  be^ 
cause  Giffard  and  Barclay  and  Morton  bad  instructed  the  public  bow 
to  do  this  long  before  the  date  of  his  invention,  by  the  use  of  substan- 
tially the  same  operative  parts. 
The  bill  is  therefore  dismissed  for  want  of  equity. 


Bladbs  V,  Band,  McNally  &  Co.* 

(OireiiU  Court.  iV.  D.  lUinoit.    March  22,  1880.) 

1.  Patkhtb  job  IiTTKWTiONs— Ticket  Cases. 

Letters  patent  No.  86,277,  of  January  26,  1869,  to  Frank  Brewster,  and  No. 
145,388,  of  December  9,  1873,  to  Leonard  J.  Bl.ides.  construed,  and  Ae2d  limited 
to  the  special  devices  which  they  describe  and  claim,  and  not  infringed. 
%.  Bahb^Patbhts  Cannot  Supplement  Each  Other. 

These  two  patents  cannot  support  or  supplement  each  other.    They  are 
each  for  combinations,  and  the  question  is  whether  the  defendants  use  the 
combination  shown  In  each,  and  not  whether  parts  in  each  combination  can 
be  found  in  each  patent. 
S.  Bake— AcquiESCKHOx  in  Rejection  of  Application— Ebtect  of. 

Where  a  patentee,  having  made  broad  claims  in  his  application,  which 
were  rejected,  accepted  claims  for  a  combination  of  the  parts  shown,  he  must 
be  limited  to  his  specific  device. 

4.  Saice— AssioNEs  BocND  BY  Applicant's  Actions. 

The  action  of  an  applicant  for  a  patent  in  accepting  restricted  claims  is  part 
of  the  law  of  the  patent,  and  controls  the  assignee  as  well  as  the  original  pat- 
entee. 

5.  Saxb— Rbvebencb  to  Rbjectbd  Application. 

Although  the  broad  claims  of  this  application  were  rejected  on  a  reference 
to  a  rejected  application,  in  accordance  with  the  then  practice  of  the  patent 
office,  which  practice  was  soon  afterwards  overruled  bj  the  8ui>reme  court, 
hdd,\hM  the  applicant  having  acquiesced  and  taken  a  limited  claim  must  now 
be  confined  to  the  claim  he  accepted. 

'  Reported  by  Charles  C.  Linthicnm,  Esq.,  of  the  Cbicago  bar. 
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In  Equity. 

Offield  d  Torole,  for  complainant.^ 

Qridley  d  Fletcher,  for  defendants. 

BiiODOETT,  J.  This  snit  is  brought  to  restrain  the  alleged  infringe- 
ment of  patent  No.  86,277,  granted  January  26,  1869,  to  Frank 
Brewster,  for  "an  improvement  in  railroad  ticket  cases,"  and  patent 
No.  145,388,  granted  December  9,  1873,  to  Leonard  J.  Blades,  for 
"an  improvement  in  ticket  cases,"  and  for  an  accounting. 

The  Brewster  patent  is  for  a  case  containing  any  desired  number 
of  ticket  drawers,  or  pigeon-holes,  for  holding  the  tickets  for  the  re- 
quisite number  of  stations;  these  drawers  being  so  constructed  that' 
each  is  complete  in  itself,  and  easily  taken  from  or  replaced  in  the 
case.  The  rear  ends  of  these  drawers  are  raised  so  as  to  incline  the 
drawer  towards  the  front  of  the  case,  and  the  tickets  are  placed  in 
the  drawer,  either  upon  the  end  or  edge,  so  as  to  present  the  face  of 
'the  ticket  to  the  front  of  the  case.  In  the  front  end  of  the  side  pieces 
of  these  drawers  are  narrow  strips  of  metal,  or  other  suitable  mate- 
rial, against  which  the  ends  or  edges  of  the  tickets  rest,  so  as  to  keep 
them  in  place,  and  at  the  same  time  allow  the  face  of  the  front  ticket 
to  be  plainly  seen  from  the  front  of  the  case.  The  upper  ends  of 
these  strips  are  also  bent  over  on  the  upper  edge  of  the  drawer,  and 
a  small  slot  cut  in  the,  angle  only  wide  enough  to  allow  the  with- 
drawal of  a  single  ticket  at  one  time;  and  this  withdrawal  must  be 
by  pushing  the  ticket  upwards  instead  of  downwards.  Behind  the 
tickets  is  a  follower,  arranged  with  a  rod  and  spring,  so  as  to  keep 
the  tickets  in  the  drawer  pressed  firmly  against  the  front  strips.  The 
object  in  setting  these  drawers  at  an  incline  is  stated  to  be  to  give 
room  for  the  drawing  of  the  tickets  over  the  tops  of  the  drawers. 
The  patentee  disclaims  the  older  devices  "for  the  prevention  of  the 
withdrawal  of  more  than  one  ticket  at  once,  where  the  tickets  present 
an  end-edge  front,  and. are' withdrawn  from  the  bottom."  The  pat- 
ent contains  but  one  claim,  which  is:  "The  combination  of  the 
drawer,  c,  having  upon  its  front  edges  the  metallic  strips,  /,  slotted 
as  described ;  the  rod,  i,  having  attached  thereto  a  follower  for  press- 
ing forward  the  tickets,  and  the  springs,  j,  j,  all  constructed  and  ax- 
ranged  and  operating  substantially  as  set  forth." 

As  to  the  Blades  patent,  it  is  stated  in  the  specifications  that  the 
invention  is  for  an  improvement  in  the  class  of  railway  ticket  hold- 
ers in  which  the  slides  or  drawers  are  provided  with  spring-guided 
followers  for  pressing  the  tickets  forward  into  position  to  be  seized 
and  drawn  out.     He  says : 

"I  employ  a  follower  actuated  by  gravity,  thereby  economizing  space,  and 
securing  other  advantages,  and  so  construct  and  arrange  tlie  slides  and, their 
containing  case  that  the  tickets  may  be  drawn  downwards,  and  then  out  of 
the  slide  compartments,  and  the  slides  themselves  also  drawn  forward  and 
suspended  in  a  vertical  position  for  refilling  with  tickets,  as  will  be  hereafter 
more  fully  described." 
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The  deecription  of  his  device  shows  an  onter  case,  constructed  with 
npright  mdes,  npon  the  inside  of  whiqh  uprights  he  outs  grooves  in- 
dming  upward  from  the  front  towards  the  rear.  He  then  forms  the 
drawers  or  slides,  the  bottoms  of  which  extend  laterally,  forming 
flanges  which  fit  into  these  grooves.  There  may  be  any  number  of 
these  drawers,  and  each  drawer  is  divided  by  vertical  partitions  into 
u  many  compartments  as  may  be  wanted.  The  tickets  are  to  be 
placed  on  edge  or  end  in  the  drawers,  so  as  to  present  a  front  face, 
and  small  stops  of  wood  or  metal  are  fixed  to  the  partitions  to  pre- 
vent the  tickets  from  sliding  out  of  the  front  ends  of  the  slides  or 
drawers;  but  each  compartment  is  left  sufficiently  open  to  show  the 
face  of  the  ticket,  and  a  slot  is  left  between  these  stops  and  the  bot- 
tom of  the  drawer  large  enough  for  a  single  ticket  to  be  withdrawn  at 
a  time,  and  the  tickets  are  drawn  downwards  instead  of  upwards,  as 
in  the  Brewster  case.  The  pitch  orinclination  of  the  drawers  is  such 
as  to  incline  the  bundle  of  tickets  by  its  own  gravity  down  against  the 
front  ends  of  the  drawer,  and  a  metal  follower  is  placed  behind  the 
t»kets,  which,  by  its  weight,  keeps  the  tickets  upright,  and  presses 
them  firmly  against  the  front  strip  of  the  drawers.  The  drawers  are 
kept  in  the  groove  by  resting  against  a  stud  driven  in  the  front  part 
of  the  groove,  and  a  lug  or  hook  is  placed  at  the  rear  end  of  the  draw- 
ers; and,  for  the  purpose  of  replacing  the  tickets,  the  forward  ends 
of  the  di«wers  are  lifted  over  the  stud,  and  the  drawers  slid  down- 
wards until  the  lug  at  the  rear  end  oatcties  on  the  studs  in  the  front 
end  of  the  groove,  when  the  drawer  will  be  suspended  nearly  verti- 
cally, and  in  a  convenient  position  for  refilling  them  with  tickets.  The 
claims  of  this  patent  are — 

"(1)  A  series  of  ticket-holding  slides,  c,  arranged  in  inclined  ways  in  a  case, 
a,  and  having  strips,  e,  applied  vertically,  or  nearly  bo,  to  the  front  edge  of 
the  partitions,  d,  so  as  to  leave  a  space,  g,  at  the  bottom,  and  the  gravitating 
follower  blocks,/,  all  combined  as  shown  and  described.  (2)  The  combination 
of  the  ticket-holding  slide,  c,  having.  lugs  or  projections,  k,  at  the  rear  side, ' 
with  the  case  a,  having  grooves,  a,  and  studs,  i,  combined  as  shown  and  de- 
scribed, whereby  the  slides  may  be  drawn  forward  and  aaspended  vertically, 
to  be  filled  as  specified. " 

The  defendants  make  and  sell  a  case  in  which  ticket-holding  draw- 
ers are  set  into  a  case  inclined  so  that  the  rear  end  is  much  higher  than 
the  front,  and  so  arranged  as  to  show  the  face  of  the  tickets,  and  with 
a  follower,  actuated  by  its  own  gravity,  behind  the  tickets,  for  the  pur- 
pose of  keeping  the  tickets  upright,  and  pressing  them  to  the  front ; 
the  front  having  narrow  vertical  strips  which  prevent  the  tickets  from 
falling,  or  passing  out  through  the  front  end  of  the  drawers,  and  with 
a  slot  formed  by  these  front  strips  and  the  bottom  for  withdrawing  a 
ain^e  ticket  at  one  time  by  a  downward  motion. 

The  defenses  are  (1)  that  the  patents  are  void  for  want  of  patentable 
novelty;  (2)  if  not  void  for  want  of  novelty,  they  are  limited  by  the 
state  of  the  art  to  the  special  devices  shown,  and,  when  so  limited, 
defmdantg  do  not  infringe. 
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Before  disonssing  tbese  qnestions  raised  by  ibe  defense,  I  will  say 
that  I  do  Qot  see  how  these  patents  can  support  or  supplement  each 
other.  They  are  each  for  combinations,  and  the  question  is  whether 
the  defendants  use  the  combination  shown  in  each,  and  not  whether 
parts  of  each  combination  can  be  found  in  each  patent.  The  proof 
also  shows  that  the  Brewster  case,  as  described  in  his  patent,  has 
never  gone  into  public  use.  The  large  space  required  for  its  sepa- 
rate drawers,  the  provisions  for  the  withdrawal  of  the  tickets  by  aa 
upward  instead  of  a  downward  movement,  and  the  defects  in  the  prac- 
tical working  of  the  follower  and  spring  for  pressing  the  tickets  to  the 
front,  form,  when  all  taken  together,  such  objections  to  its  nse  as 
have  prevented  its  acceptance  and  adoption  as  a  practical  ticket  case. 

The  evidence  shows  that  in  May,  1854,  the  executors  of  Thontaa 
.Edmondson  obtained  a  patent  for  a  railway  ticket  case  in  which  the 
tickets  were  placed  in  nearly  vertical  tubes,  the  rear  ends  of  which 
were  raised  so  as  to  incline  the  tickets,  as  tbey  lay  flat  in  the  tube, 
somewhat  towards  the  front  of  the  case;  and  while  these  pigeon- 
holes, or  "tubes,"  as  they  are  called  in  the  patent,  have  an  opening 
in  the  front,  I  do  not  think  it  can  be  fairly  said  that  it  was  a 
part  of  the  design  of  the  structure  to  show  the  face  of  the  ticket 
through  this  opening,  and  the  tickets  were  withdrawn  from  the  bot- 
toms of  the  tubes  by  pulling  them  forward.  The  proof  shows  that 
this  case  went  into  extensive  use  in  this  country,  and  has  so  nearly 
filled  the  public  want  that,  although  the  Blades  case  and  the  de- 
fendants' case  are  deemed  substantial  improvements,  especially  where 
business  calls  for  a  rapid  sale  of  tickets,  it  still  holds  its  place  as  a 
useful  device. 

Following  the  Edmondson  patent,  came,  in  February,  1856,  the 
Apperly  patent,  and  in  May,  1856,  the  Gonkling  patent,  and  in  Jan- 
nary,  1862,  the  Duffield  patent;  all  of  which  showed  drawers  or 
tubes  for  holding  the  tickets  flatwise,  and  withdrawing  them  singly 
from  the  bottom.  Each  of  these  also  showed  a  device  by  means 
of  a  weight  or  spring  to  press  the  tickets  flrmly  against  the  bottom, 
80  as  to  insure  their  ready  withdrawal;  and  the  Duffield  patent 
shows  the  drawers  inclined  towards  the  front,  but  no  device  for  show- 
ing the  face  of  the  ticket  and  withdrawing  it  from  the  front  instead 
of  the  bottom  is  shown  in  the  proofs  until  the  Brewster  patent. 

The  proof  shows  that  in  the  application  for  his  patent  Brewster 
claimed  "(1)  a  ticket  case  having  movable  apartments  or  drawers,  c, 
with  springs,  j"  etc.  "(2)  I  claim  a  ticket  case  which  presents  the 
ticket  front  face,  in  combination  with  a  spring  or  device  for  forcing 
said  tickets  forward,  as  shown,"  etc.  "(8)  I  claim  the  inclined  apart- 
ments, as  siiown.  (4)  I  claim  the  slot,  g,  in  the  upper  part  of  and  at 
the  angle  of  the  strip,  /,  through  which  to  draw  the  tickets  up- 
wards," etc. 

The  application  with  these  claims  was  rejected,  and  Brewster  then 
amended  his  application,  and  accepted  the  single  claim  which  ap- 
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pears  in  the  patent.  This  claim  is  for  the  oonstrnetion  of  the  drawer, 
e,  having  apon  its  front  edges  the  metallio  strips,  /,  slotted  as  de- 
seribed,  the  rod,  i,  having  attached  thereto  a  follower  for  pressing 
forward  the  tickets,  and  the  springs,  j,  j;  all  construoted,  arranged, 
and  operating,  etc.  It  seems  to  me  that  this  patentee  having,  in  the 
first  instance,  made  broad  claims,  which  were  rejected,  and  then  ac- 
cepted a  mere  claim  for  a  combination  of  parts  shown,  mast  be 
limited  to  the  specific  device.  The  proof  shows  that  his  first  appli- 
cation was  rejected  on  a  reference  to  a  rejected  application  shown  in 
the  files  of  the  patent-office,  which  practice  of  the  office  was  soon 
afterwards  overruled  by  the  supreme  ooart;  but  this  applicant  ao- 
qaiesced,  and  took  a  limited  claim,  and  mast  now  be  confined  to  the 
claim  he  accepted.  This  combination  includes  the  rod,  t,  having 
attached  thereto  a  follower,  and  the  springs,  ^',j',  and  this  seems  to  me 
to  limit  him  to  a  spring  follower,  and  be  cannot  cover  in  this  claim  a 
follower  operating  by  its  own  gravity,  although  he  says  "other  styles 
of  springs"  may  be  used,  and  "the  same  resttlts  may  be  accomplished 
with  a  weight  and  roller,"  beoanse  he  had  claimed  in  his  first  ap- 
plication, broadly,  "a  spring  or  device  for  forcing  said  tickets  for- 
ward, as  and  for  the  purpose  specified,"  and  then  abandoned  that 
broad  claim,  and  taken  one  which  confines  him  to  the  specific  ar- 
rangement shown ;  and  having  also  made  broad  claims  for  showing 
the  front  face  of  the  tickets,  and  for  the  inclined  apartments,  and 
those  claims  having  been  denied,  he  has,  by  accepting  the  restricted 
claim,  abandoned  the  extension  of  his  claim  by  ooastroction  so  as  to 
cover  what  was  in  terms  refused  him,  and  his  action  in  this  matter 
is  part  of  the  law  of  the  patent,  and  controls  the  assignee  as  well  as 
the  original  patentee. 

As  was  said  by  the  supreme  court,  speaking  by  Mr.  Justice  Bbad- 
lAT,  in  Keystone  Bridge  Co,  y.  Phoenix  Iron  Co.,  95  Ui  8.  274 : 

"Here,  again,  the  patentees  clearly  conflne  tbeinselves  to  wide  and  thin 
bars.  They  claim  the  ase  in  truss  bridges  of  such  bars  when  the  ends  are 
upset  and  widened  in  the  manner  desorifaed.  It  is  plain,  therefore,  that  the 
defendant  company,  which  does  not  make  said  bars  at  all,  but  round  or 
cylindrical  bars,  does  not  infringe  this  claim  of  the  patent.  When  a  claim  is 
ao  explicit,  the  courts  cannot  enlarge  or  alter  it.  •  •  *  When  the  terms 
of  a  claim  in  a  patent  are  clear  and  distinct,  (as  they  always  should  be,)  the 
patentee  in  a  suit  brought  upon  the  patent  is  lx>und  by  it.  *  *  *  As 
patents  are  procured  ez  parte,  the  public  is  not  bound  by  them,  but  the 
patentees  are;  and  the  latter  cannot  show  that  their  invention  is  broader  than 
the  terms  of  their  claim;  or,  if  broader,  they  must  be  held  to  have  surrendered 
the  surplus  to  the  public." 

If  the  defendants'  inclined  tabes  and  drawers  are  the  equivalents 
of  the  drawer,  e,  of  the  Brewster  patent,  they  are  not  used  in  combi- 
nation with  a  follower  rod  and  Spring,  soch  as  Brewster  limits  himself 
to;  nor  ate  they  nsed  in  connection  with  metallic  strips, /,  slotted  as 
described  in  Brewster's  patent.  Without  further  discussion,  then,  I 
feel  eompeUed  to  find  that  the  defendants  do  not  infringe  the  Brew- 
v.27F.no.l — 7 
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eter  patent.  While  defendants'  case  is  organized  like  Brewster's, 
BO  as  to  show  the  front  face  of  the  ticket,  and  with  a  device  for  press- 
ing the  ticket  forward,  still  the  limitations  of  Brewster's  patent  re- 
quire the  use  of  the  entire  combination  which  he  covers  by  his  claims, 
and,  as  the  defendants  do  not  use  the  entire  combination,  I  feel  com- 
pelled, under  the  proofs,  and  the  law  applicable  thereto,  to  find  that 
defendants  do  not  infringe  the  Brewster  patent. 

The  proof  shows  that  Blades,  in  the  application  for  his  patent, 
claimed  "(1)  a  ticket  holder,  c,  having  an  inclined  bottom  and  front 
strip,  e,  combined  with  the  forwardly  inclined  loose  sliding  block,/, 
as  and  for  the  purpose  described ;  (2)  one  or  more  ticket  holding  and 
distributing  drawers,  sliding  obliquely  in  the  case,  a,  as  and  for  the 
purpose  set  forth."  The  patent  with  these  claims  was  rejected,  the 
examiner  reporting,  "All  the  patentable  features  in  this  case  are  shown 
in  the  patent  of  Frank  Brewster."  The  application  was  thereupon 
amended  by  erasing  the  second  claim;  and  an  argument  was  filed, 
insisting  that  the  inclined  block,  pressing  by  its  gravity  upon  the  tick- 
ets so  as  to  hold  them  together,  is  not  the  equivalent  of  the  follower 
rod  and  spring  used  for  the  same  purpose  by  Brewster ;  and  that,  as 
Brewster's  patent  was  for  his  specific  means,  Blades  was  entitled  to 
a  patent  for  his  means  for  pressing  th&  ticket  in  front.  Thereupon 
the  examiner  reported  as  follows :  "A  follower  in  a  ticket  case,  con- 
nected by  a  spring,  is  considered  an  equivalent  to  a  follower  connected 
by  gravity,  and  no  patentable  difference  is  perceived;"  and  there- 
npon  Blades  amended  his  application  by  erasing  the  first  claims  ap- 
plied for  and  taking  the  two  claims  now  shown  in  the  patent. 

The  second  claim  of  this  Blades  patent  is  for  a  combination  of  the 
ticket-holding  slides,  c,  having  lugs  or  projections,  k,  at  the  rear  side, 
with  the  ease,  a,  having  the  groove,  a,  and  studs,  t,  combined  as 
shown  and  described,  whereby  the  slides  may  be  drawn  forward  and 
suspended  vertically,  to  be  filled  as  specified.  As  the  defendant's 
ticket  case  shows  no  lugs  like  the  lugs,  k,  upon  the  Blades  drawer 
at  the  rear,  and  no  grooves  in  the  sides  of  the  case,  and  no  studs,  and 
no  arrangement  of  parts  whereby  the  slides  may  be  drawn  forward 
and  suspended  vertically,  I  am  very  clear  that  this  claim  is  not  in- 
fringed by  the  defendants'  case.  It  will  be  noticed  that  in  bis  first 
application  Blades  claimed  a  ticket  holder  having  an  inclined  bottom 
and  front  strips  combined  with  his  gravity  follower  or  pressare.  His 
patent  with  this  claim  was  rejected,  and  he  finally  took  as  the  first 
claim  of  his  patent  "a  series  of  ticket-holding  slides,  e,  arranged  in 
inclined  ways  in  the  case,  a,  and  having  strips,  c,  applied  vertically, 
or  nearly  so,  to  the  front  edge  of  the  partition,  and  the  gravity  fol- 
lower." 

In  view  of  what  was  done  in  the  patent«offioe,  I  have  no  doubt  bat 
Blades  most  be  limited  to  bis  ticket*holding  didea,  moving  in  the 
groove,  a,  upon  the  flanges,  c,  and  held  in  place  by  the  stud,  i.  In 
other  words,  the  patent-office  allowed  him  a  patent  apon  just  what 
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his  claim  described,  and  no  more,  and  he  accepted  his  patent  npon 
those  terms.  It  is  clear  from  Blades'  specifications  tbat  he  coDsid< 
ered  the  "lag,  k,  ^nd  the  stud,  t,  each  operating  in  connection  with 
the  groove,  a,  permitting  the  suspension  of  tbe  drawers  in  a  vertical 
position  to  be  refilled  irith  tickets,"  as  an  important  feature  of  his 
device,  for  be  not  only  covers  it  specifically  by  the  second  claim  of 
bis  patent,  bat  be  says  in  his  specifications  tbat  he  so  constrocts  and 
arranges  the  slides,  and  their  containing  case,  that  the  slides  them- 
selves  may  be  drawn  forward  and  suspended  in  a  vertical  position  for 
refilling  with  tickets,  and  by  the  terms  of  the  first  claim  the  slides 
most  move  in  the  groove,  a.  Taking,  then,  his  action  in  connection 
with  the  patent-ofiSoe,  and  tbe  obvious  double  purpose  of  his  grooves 
and  flanges  as  indicated  by  the  two  claims  which  he  took,  there  can  be 
DO  donbt  that  be  must  be  confined  to  a  ease  with  grooves  in  which 
tbe  drawers  provided  with  flanges  slide,  and  with  such  an  arrange* 
ment  of  parts  as  that  the  drawers  may  be  suspended  vertically  upon 
the  front  of  the  case. 

The  defendants'  device,  as  already  described,  consists  of  a  series 
of  tnbes  arranged  and  inclined  side  by  side  in  tiers,  with  a  gravity 
follower,  and  each  tube  or  slide  may  be  removed  by  itself.  There  is 
no  groove,  a,  and  there  are  no  flanges  to  the  drawers  or  tubes.  There 
are  no  stads  to  hold  the  drawers  in  place,  and  no  lugs  at  the  rear  of 
the  drawers  by  which  they  can  be  vertically  suspended.  In  fact,  the 
defendants'  tubes  are  suspended,  rather  than  slid,  into  the  defend- 
ants' case,  being  held  in  the  rear  by  a  hook,  and  their  forward  ends 
resting  apon  a  cross-piece,  so  as  to  hold  them  at  an  acute  angle  in 
the  case.  The  difference  between  the  cases  is  not  wide,  but  it  must 
be  remembered  tbat  this  field  had  been  quite  fully  passed  over  and 
occupied  by  other  inventors  before  Blades  entered  it.  In  fact,  there 
seems  to  me  to  have  been  very  little  room  for  the  exercise  of  invent- 
ive talent  after  the  production  of  the  Edmondson  case  in  the  modifi- 
cation of  an  Edmondson  case  into  a  Blades  case,  although  consider- 
able time  elapsed  before  tbe  Blades  case  was  brought  out.  The  Ed- 
mondson tubes  or  drawers  were  fixed  and  stationary  in  tbe  case. 
The  bottoms  of  his  tubes  were  inclined  towards  the  front,  and  the 
tickets  were  to  be  withdrawn  from  the  bottom  through  a  slot.  About 
all  that  Brewster  or  Blades  did  was  to  modify  the  Edmondson  case 
by  setting  tbe  tubes  at  a  more  acute  angle,  so  that  the  face  of  tbe 
tickets  could  be  read  from  "the  front  of  the  case,  and  apply  force, 
either  by  a  spring  or  weight,  to  press  the  tickets  to  the  front,  and 
make  a  slight  change  in  the  slot,  through  which  tbe  tickets  should  be 
withdrawn  by  a  downward  movement.  The  Brewster  case  seems  to 
have  been  an  ordinary  case,  with  pigeon-holes  so  arranged  that  each 
of  the  drawers  which  he  describes  can  be  passed  into  one  of  tbe 
pigeon-holes,  and  there  held  in  an  inclined  position.  The  fronts  of 
the  drawers,  from  the  fact  that  they  were  so  held,  formed  a  series  of 
steps  npon  the  front  of  the  ease;  so  that  when  Blades  came  in  with 
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bis  device  for  a  patent,  the  patent-ofiSce  told  him  that  all  he  had 
done  had  been  anticipated  by  Brewster;  that  is,  Brewster  bad  shown 
an  inclined  slide,  holding  a  front-face  ticket  in  a  slot,  by  which  the 
ticket  could  be  withdrawn,  and  a  spring  to  press  the  ticket  to  the 
front ;  and  be  was  also  told  that  there  was  no  patentable  difference 
between  usinp;  the  weight  and  a  spring  for  the  purpose  of  pressing 
the  ticket  to  the  front.  Apperly,  Conkling,  and  Duffield  had  already 
shown  weights  or  springs  for  the  purpose  of  pressing  the  tickets  to 
the  front,  from  which  they  would  be  delivered,  and  this  was  the  ob- 
ject, and  the  sole  object,  of  the  spring  in  Brewster's  and  the  weight 
in  Blades'.  It  therefore  seems  to  me  no  hardship  to  hold  Blades, 
and  those  operating  under  his  patent,  to  the  specific  devices  covered 
by  it,  which  was  all  the  patent-office  evidently  intended  to  allow  him; 
and,  confining  him  to  his  device,  the  defendants  evidently  do  not  iat 
fringe.    The  bill  is  therefore  dismissed  for  want  of  equity. 


Pope  Manof'g  Co.  v.  Owslet.     (Bill.)* 

OwBiiEY  V.  Pope  Manuf'g  Co.  (Cross-bill.) 

(Oireuit  Court,  If.  D.  lUinoU.    1886.) 

1.  Patbhts  for  iKTENTioita— EqtnTY  Jurisdiction — License— Discotert. 

Equity  hag  jurisdiction  to  compel  a  discovery  of  the  number  of  patented 
articleg  made  under  a  license,  where  the  licensee  neglects  or  refuses  to  make 
monthly  reports  as  he  has  covenanted  to  do;  and  a  covenant  to  make  monthly 
reports  is,  in  fact,  a  covenant  for  a  monthly  discovery  of  the  work  done  un- 
der the  license. 

8.  Save — Rkstkicted  License — iNVBiNeBiiENT. 

Where  a  license  does  not  purport  to  give  an  unlimited  right  to  the  use  6f 
the  patent,  but  restricts  the  rignt  to  machines  of  cul;ain  descriptions,  when 
licensee  makes  machines  not  in  conformity  to  his  license,  but  within  the  pat- 
ent, he  not  only  violates  his  express  covenant  not  to  do  so,  but  violates  the 
patents. 

8.  Bamk — Revocation  of  Ltoenbb. 

A  license  provided  that  licensor  might  terminate  It  by  notice  in  writi^. 
He  sent  a  postal  card  to  licensees,  reading:  "Your  royalty  return  for  Feb- 
ruary has  not  come  to  hand.  Failure  to  forward  same  within  five  days  from 
]Itu«h  10th  subjects  your  license  to  revokemeut. "  Held,  that  this  paper  fell 
far  short  of  a  notice  in  writing  of  a  revocation  or  termination  of  the  ucense. 

4.  Same — When  Licensee  Estopped  to  Dispute  Validitv  of  Patent. 

Licensees  under  patents  covenanted  that  they  would  not  dispnte  or  contest 
the  validity  of  the  same,  or  of  complainant's  title  thereto. .  Hatd,  that  as  long 
as  the  license^  remain  in  force  defendants  are  estopped  by  the  terms  of 
their  agreements,  from  denying  the  validity  of  the  patents  In  question. 

6.  Same— Threats  of  Suit— Effect  on  License  Taken  ra  CoNBEquBNCB. 

The  mere  fact  that  the  owner  of  a  patent  alleges  an  infriDgement,  and 
threatens  suit  unless  a  settlement  is  made  with  him,  cannot  be  held  to  make 
Buch  settlement  void  for  fraud  or  intimidation. 

tBeport«d  by  Charles  0.  Ltntfaicum,  Esq.,  of  tb«  Qilcago  bar. 
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■  Bija. 

The  fact  that  defendants  feared  the  result  npon  their  baslnesg  of  A  niH 
for  infringement  of  patonta,  and  therefore  settled  and  took  a  license,  }s  no 
support  to  a  charge  of  fraud  in  the  procurement  of  the  license. 
!  Saxe — License  ithdeb  Expired  Patent.- 

Where  a  license  was  granted  covering  a  large  number  of  patents.  Including 
one  which  had  ^ready  expired,  but  -which  licensor  o-wned  and  licensee  had 
infringed,  and  there  was  no  proof  that  it  -was  included  by  the  licensor  in  bad 
faith/AcM,  not  enough  to  taint  the  transaction  as  fraudulent. 

I  Baxe. 

The  date  or  duration  of  a  patent  is  a  matter  of  public  z«o<nd  of  which  « 
licensee  is  as  much  bound  to  take  notice  as  the  licensor. 
(.  Saxb — ^Etfect  of  Decision  Aoyehse  to  Patent. 

A  license  under  patents  is  not  affected  by  the  fact  that  in  a  suit  between 
other  parties  the  patents  have  been  adjudged  void,  where  the  licensee  has 
agpreed  not  to  contest  their  validity. 

II  Bamb— Ebtoffkl. 

Where  licensee  under  a  patent  agrees  not  to  contest  its  validity,  nor  licens- 
or's tide,  he  cannot  urge  want  of  patentability,  nor  any  question  save  that 
whether  his  devices  are  covered  by  it. 
11.  Bakx. 

Where  the  alternative  to  settle  a  claim  for  infringement  or  litigate  is  fairly 
tendered  to  a  party,  and  he  chooses  to  settle,  he  cannot  afterwards  retreat 
from  the  sottlement  merely  because  some  other  party  has  successfully  con<- 
tested  the  validity  of  the  patents. 

U.  SaiCE — COHSTBUCTIOH  OF  IKSTRUMKNT. 

j  Where  a  license  included  a  large  number  of  patents,  and  provided  that 

I  Hcansees  should  pay  a  stipulated  royalty  on  all  machines  made  by  them  "  emr 

I  bodying  in  their  construction  or  mode  of  operation  the  inventions  and  im- 

provements sho-wn  and  described  in  each,  all,  or  either  of  said  letters  pat- 
ent, "  held,  that  so  long  as  licensees  used  either  of  the  patents  they  were  lia- 
i  ble  to  pay  the  royalty  named  in  the  license. 


I  In  Eqaity. 

i  Coburn  db  Thaeher,  for  complainant. 

I  Wett  d  Bond,  for  defendants. 

Blodobtt,  J.  The  original  bill  in  this  case  alleged  that  on  the 
sixth  day  of  October,  1879,  complainant  entered  into  an  agreement 
in  writing  with  the  defendants,  then  doing  business  under  the  firm 
name  of  the  St.  Nicholas  Toy  Company,  which  agreement  is  an- 
nexed to  the  bill,  and  made  a  part  thereof,  as  Exhibit  B;  in  which 
agreement  it  is  recited  that  complainant  "owns  and  controls  certain 
letters  patent  of  the  United  States  for  the  inventions  therein  set  forth 
and  described,  enamerating  eleven  patents,  and  that  defendants  "are 
desirous  of  secnring  license  and  authority  to  work  under  said  pat- 
ents, and  make  and  sell  the  inventions  therein  described."  Wherefore 
it  is  agreed : 

"(1)  The  complainant  licenses  defendants,  subject  to  conditions  in  said 
agreement  contained,  to  make,  use,  and  sell,  to  the  full  end  of  the  term  for 
wbidi  each  of  said  letters  patent  were  granted,  wooden  bicycles  whose  wheels 
I  do  not  exceed  fifty  inches,  made  principiillj  of  wood,  embodying  in  their  <ion>- 

I         stmction  or  mode  of  operation  the  inventions  or  ImprovementB  shown  or  de- 
scribed in  each,  all,  or  either  of  aaid  letters  patent. 
!  "(2)  The  defendants  agree  to  make  full  and  true  returns  in  writing  to 

I  complainant,  on  or  before  the  tenth  day  of  each  calendar  month  in  each  year, 

I         of  all  bicycles  containing  said  improvements  so  mahufaotured  by  them  dur. 
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ing  the  month  preceding,  and  the  name  or  names  of  any  or  all  purchasers  of 
the  same,  and  to  pay  the  royalty  or  license  fee  accruing  thereon,  on  or  before 
the  said  tenth  of  each  of  said  months;  and  to  keep  full,  true,  and  correct  booiis 
of  account,  open  at  all  reasonable  times  to  the  inspection  of  the  complain- 
ant, in  which  shaU  be  entered  and  set  down  all  velocipedes  made  and  sold  by 
them;  and  to  mark  each  machine  sold  *  Patented;'  and  to  pay  complainant  as 
license  fee  or  royalty  upon  each  and  every  bicycle  whose  wheels  do  not  ex- 
ceed 42  inches  in  diameter,  61.  and  upon  each  one  whose  wheels  exceed  42 
inches,  and  do  not  exceed  50  inches,  82,  so  manufactured  and  sold  by  the  de- 
fendant, containing  the  imptovements  set  forth  and  described  in  said  letters 
patent,  or  either  of  them." 

Defendants  also  agreed  that  they  would  not  make  or  sell  any  bi- 
cycles other  than  those  having  wooden  wheels,  and  not  of  greater  di- 
ameter than  50  inches ;  "nor  in  any  manner,  directly  or  indirectly, 
violate  or  infringe  upon  said  letters  patent,  or  either  of  them ;  nor 
dispute  or  contest  the  validity  of  the  same,  or  of  oomplainaut's  title 
thereto,"  and  in  case  the  defendants  should  violate  any  of  the  pro- 
visions contained  in  the  said  agreement  oh  their  part,  the  plaintiff 
might  terminate  said  license  by  notifying  the  defendants  in  writing 
that  their  said  license  had  been  revoked.  The  bill  then  avers  simi- 
lar agreements  or  licenses  made  between  the  same  parties,  one  bear- 
ing date  July  16,  1881,  two  dated  November  1,  1881,  and  one  dated 
February  8,  1882,  and  enumerating  different  patents  as  owned  by 
the  complainant,  and  licensing  the  defendants  to  make  bicycles  and 
velocipedes  of  different  sizes  and  construction,  and  baby  carriages, 
with  wire  wheels  and  rubber  tires ;  all  of  which  licenses  contain  sub- 
stantially the  same  provisions  as  to  payment  of  royalties  or  license 
fei9B  called  for  by  each  of  them,  the  making  of  monthly  reports,  the 
keeping  of  books,  the  agreement  of  defendants  not  to  contest  or  dis- 
pute the  validity  of  the  letters  patent  enumerated  in  the  licenses,  and 
the  provision  for  the  termination  of  licenses  by  the  complainant  ia 
case  of  default  by  defendants,  such  as  are  contained  in  Exhibit  B; 
copies  of  all  these  licenses  being  attached  as  exhibits  to  the  bill,  and 
made  a  part  thereof;  Exhibit  B  enumerating  11  patents;  Exhibit  0, 
14  patents;  Exhibit  D,  13  patents;  Exhibit  E,  11  patents;  and  Ex- 
hibit G,  12  patents, — as  owned  and'  controlled  by  complainant,  de- 
scribing such  patents  by  their  official  numbers,  dates,  and  the  names 
of  the  persons  to  whom  tbey  were  respectively  granted,  and  describ- 
ing some  of  them  as  reissues.  The  bill  then  charges  that  defendants, 
acting  under  the  said  licenses,  made  monthly  reports  and  paid  royalties 
as  called  for  by  the  respective  instruments,  up  to  the  first  of  March, 
1883,  when  they  refused  to  pay  any  more  royalties,  refused  to  make 
any  more  reports,  and  although  there  is  no  specific  or  direct  allega- 
tion that  defendants  still  continued  to  manufacture  articles  on  which 
they  should  report  and  pay  royalties  as  provided  by  said  licenses  or 
agreements,  yet  it  is  indirectly  so  stated.  It  is  also  stated  in  the  bill 
that  the  defendants  are  making  and  selling  velocipedes  and  bicycles 
of  different  sizes  and  construction  than  were  allowed  by  their  license. 
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in  violation  of  their  coTenants  ooatained  in  said  license  or'agieemdnt 
that  they  will  not  make  any  other  hicyoles  or  velooipedes  or  wheels 
than  snch  as  are  described  and  aathorized  by  the  licenses.  The 
prayer  of  the  bill  is  for  a  discovery  of  the  number  of  bicycles  and 
wheels  for  baby  carriages  made  by  defendants  in  accordance  with 
and  under  the  provisions  of  the  several  licenses  mentioned  since  they 
have  failed  to  make  their  monthly  reports,  as  called  for  by  said  agree- 
ments ;  that  they  be  decreed  to  make  reports  in  writing,  and  to  pay 
the  license  fees  fonnd  dne;  and  also  for  an  injanction  restraining 
the  defendants  from  selling  any  velocipedes,  bicycles,  or  wheels  spec- 
ified in  the  several  licenses  without  affixing  or  stamping  thereon  the 
word  "Patented;"  and  also  that  the  defendants  be  enjoined  and  re- 
strained from  making  or  selling  bicycles  or  other  machines  described 
in  the  said  licenses  of  dififerent  construction  from  those  which  they 
are  allowed  to  make  and  sell  by  virtue  of  their  several  licenses. 

Defendants,  by  their  answer,  admit  the  making  of  the  agreements, 
and  the  making  of  reports  and  payment  of  royalties  np  to  and  includ- 
ing the  month  of  February,  1883,  and  their  refusal  to  make  such  re- 
ports and  pay  royalties  since  that  time.  They  allege,  by  way  of  de- 
fense, that  the  several,  licenses  were  obtained  from  them  by  fraud ; 
that  several  of  the  patents  mentioned  in  the  licenses  were  null  and 
void  at  the  time  said  licenses  were' granted;  that  the  machines  man- 
ufactured and  sold  by  the  defendants  are  not  covered  by  any  of  the 
said  patents,  and  do  not  infringe  the  same ;  and  that  the  complain- 
ant has  declared  the  licenses  forfeited;  whereby  the  defendants  claim 
to  be  released  from  all  obligation  assumed  by  them  in  said  agreements 
or  licenses.  Defendants  have  also  filed  a  cross-bill,  in  which  they 
seek  to  have  the  agreements  or  licenses  in  question  set  aside  on  the 
ground  that  they  were  obtained  by  fraud,  the  fraud  charged *mainly 
(Kmsisting  in  the  fact  that  one  of  the  patents  enumerated  in  the  li- 
censes had  expired  at  the  time  the  licenses  were  taken,  and  others 
were  very  nearly  expired,  but  by  stating  the  date  of  the  reissue,  in- 
stead of  the  date  of  the  original  patent,  defendants  were  induced  to 
believe  that  the  said  patents  had  a  much  longer  time  to  run  than  they 
in  fact  had ;  that  several  of  the  reissued  patents  were  void  by  reason 
of  enlarged  claims;  and  that  defendants  were  intimidated  by  threats 
of  law-suits  and  injunctions  into  taking  said  licenses,  and  making 
the  agreements  therein  contained;  also  that  the  machines  made  by 
the  defendants  do  not  infringe  the  claims  of  either  of  said  patents, 
when  said  patents  are  properly  understood  and  construed  by  the  state 
of  the  art;  and,  farther,  that  two  of  said  patents  have  been  declared 
void  by  a  coort  of  competent  jurisdiction  since  said  agreements  were 
made.  The  prayer  of  the  cross-bill  is  that  the  agreements  be  set 
aside,  and  the  defendants  released  from  all  obligation  to  obeerve  the 
same,  and  for  an  injunction  restraining  the  defendants  in  the  cross- 
Irill  fn»n  asserting  said  patents  as  against  the  complainants  in  the 
eroM-bill. 
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The  original  bill  alleged  the  making  of  another  agreement  described 
as  "Exhibit  A,"  and  another  is  described  as  "Exhibit  I;"  bnt  as  the 
proof  shows  that  defendants  were  released  from  {he  payment  of  roy-_ 
alty  under  Exhibit  A  at  the  time  the  same  was  made ;  and  its  only 
parpose  seems  to  have  been  for  the  settlement  of  past  claims;  and 
that  Exhibit  I  contained  a  clause  allowing  the  defendants  to  revoke 
or  cancel  the  same,  of  which  they  availed  themselves  soon  after  this 
bill  was  filed, — it  is  not  deemed  necessary  to  consider  them  further. 

Soon  after  the  filing  of  the  original  bill,  on  motion  of  complainant, 
an  injunction  was  ordered  unless  the  defendants  should  file  a  bond 
in  the  penal  sum  of  $12,000,  conditioned  for  the  payment  of  royal- 
ties, with  interest  and  such  damages  as  the  court  should  find  on  the 
bearing  had  accrued  up  to  the  date  of  the  order;  and  also  that  the 
defendants  should  report  to  the  complainant  each  month  after  the 
date  of  the  order  the  number  and  kind  of  machines  made  by  them 
under  the  several  licenses  held  by  the  defendants  from  the  complain- 
ant, and  pay  into  court,  or  to  complainant,  the  royalties  accruing 
after  the  date  of  such  order.  Defendants  filed  the  bond  called  for 
by  this  order,  and  have  reported  from  month  to  month  in  pursu- 
ance thereof,  and  no  exception  has  been  taken  to  the  correctness  of 
these  reports. 

The  first,  and,  substantially,  the  only,  question  raised  by  the  de- 
fendants in  the  original  bill  is  that  the  complainant  has  a  complete 
remedy  at  law,  and  therefore  a  court  of  equity  has  no  jurisdiction. 
Upon  this  point  I  think  the  case  made  by  the  bill  showing  an  agree- 
ment by  which  the  defendants  were  to  report  monthly  the  number  of 
machines  made  under  their  licenses,  and  a  covenant  not  to  make  ma- 
chines, except  of  a  certain  description,  and  not  to  dispute  the  validity 
of  the  patents  mentioned  in  the  licenses,  and  that  the  defendants 
had  violated  their  agreements  in  all  these  particulars,  makes  a  clear 
case  for  the  interposition  of  a  court  of  equity.  The  covenant  to 
make  monthly  reports  is,  in  fact,  a  covenant  for  a  monthly  discov- 
ery by  defendants  of  the  work  done  by  them  under  the  complainant's 
patents.  The  licenses  do  not,  any  of  them,  purport  to  give  the  de- 
fendants an  unlimited  use  of  any  of  the  patents,  but  only  a  restricted 
right  to  make  machines  of  certain  sizes  and  descriptions;  so  that 
whep  defendants  made  machines  not  in  conformity  to  the  licenses, 
they  violated,  not  only  their  express  covenant  not  to  do  so,  but  also 
the  complainant's  patents,  or  some  of  them,  covering  such  machines. 

As  to  the  allegation  in  the  answers  that  the  licenses  had  been 
forfeited  by  the  complainant  before  the  commencement  of  these 
suits,  and  the  defendants  are  thereby  relieved  from  the  obligation  rest- 
ing upon  them  therefor,  it  is  sufficient  to  say  that  by  the  terms  of  the 
licenses  complainant  was  empowered  to  terminate  them  by  "notify- 
ing defendants  in  writing  that  their  said  licenses  had  been  revoked." 
The  proof  in  the  case  fails  to  show  that  any  such  notice  was  ever 
given  by  the  complainants.    The  only  element  of  proof  bearing  upon 
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this  qaeetion  is  a  postal  cajrd  'written  by  one  of  the  officers  of  com- 
plainant to  defendants,  dated  March  13,  1S83,  reading  as  follows : 
"Your  royalty  retarn  for  February  has  not  come  to  hand.  Failure 
to  forward  same  within  five  days  from  March  10th  subjects  your  li- 
cense to  revokement. "  This  paper  falls  far  short  of  a  notice  in  writ- 
ing of  a  revocation  or  termination  of  the  licenses,  and  was  evidently 
written  for  the  purpose  of  cautioning  defendants  in  regard  to  the 
danger  they  incurred  by  neglecting  to  make  their  monthly  reports. 
Ithmk  there  can  be  no  doubt  that  if  complainant  bad  institateH  any  ju- 
dicial proceeding  upon  the  ground  that  it  had  revoked  this  license,  and 
defendants  had  resisted  such  olaim,  any  court  would  have  held  that 
the  notice  in  question  was  not  a  notice  of  revokement.  This  feature 
ei  the  defense,  therefore,  I  think  wholly  fails  for  want  of  proof. 

By  the  terms  of  their  agreements  defendants  are  estopped,  as  it 
seems  to  me,  from  denying  the  validity  of  the  letters  patents  in  ques- 
tion, and  cannot  be  heard  to  say  that  the  patents  were  void  as  long 
as  these  licenses  remain  in  force. 

This  brings  me  to  the  consideration  of  the  allegation  contained  in 
the  cross-bill,  as  to  the  procurement  by  the  complainant  of  these 
licenses  by  fraad.  The  proof  as  to  these  allegations  of  fraud  is,  in 
substance,  that  the  complainant,  about  June,  1879,  s^nt  to  defend- 
ants a  printed  ciroalar  stating  that  it  was  the  owner  of  certain  pat- 
ents, giving  a  list  of  them,  and  describing  them  by  the  official  num- 
bers, dates,  and  names  of  the  patentees,  and  stating  that — 

"The  complainants  had  been  advised  by  eminent  counsel  that  said  patents 
cover  broadly  the  application  of  a  foot-crank  to  the  front  axle  of  a  bicycle  or 
velocipede,  and  the  applioition  of  such  a  foot-crank  for  the  entire  propulsion 
of  the  front  axle  of  a  bicycle  or  velocipede  having  only  one  front  wheel  and 
handle  to  guide  the  same.  We  hereby  give  notice  that  we  shall  proceed  against 
any  and  all  parties  who  infringe  either  of  said  letters  patent,  or  who,  without 
•othority  or  license  from  us,  make,  use,  or  sell  any  velocipedes  or  bicycles  con- 
itnieted  sabstantially  like  either  of  the  improvements  set  forth  and  described  in 
said  letters  patent;  that  suits  have  already  been  brought  in  the  several  circuit 
conrta  of  the  United  States  against  infringers;  and,  in  each  case,  the  said 
patents  have  been  sustained,  and  the  infringing  parties  have  recognized  the 
validity  of  said  patents,  and,  in  some  cases,  have  taken  out  licenses  and  paid 
royalty,  and,  in  others,  have  stopped  the  manufacture  of  the  same. " 

On  July  28, 1879,  complainant  wrote  defendants  a  letter  as  follows : 

"We  desire  to  call  your  attention  to  the  fact  that  you  are  infringing  our 
letters  patent  as  per  inclosed  printed  circular.  We  do  not  suppose  that  you 
intended  to  willfully  disregard  our  rights,  but,  rather,  from  want  of  knowl^ 
edge  that  we  had  a  valid  claim.  Should  you  desire  to  continue  to  work  under 
oar  patents,  we  think  we  can  agree  upon  a  satisfactory  settlement  for  past 
damages,  and  grant  you  a  license  for  future  use." 

On  September  8,  1879,  complainant's  attorneys  wrote  defendants 
M  follows : 

"We  are  instructed  by  our  clients,  the  Pope  Manufacturing  Company,  t9 
inform  you  that  unless  immediate  settlement  is  made  for  the  infringement  of 
velocipede  patents  owned  by  them  suit  w^ill  be  commenced  against  you.    The 
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indosejd  lists  will  iliform  you  of  the  patents  referred  to.    We  an  authorized 

to  make  settlement  with  you,  and  give  you  a  license,  if  you  desire  to  do  so, 
without  litigation,  on  terms  which  you  can  learn  by  calling  at  our  office. 
Unless  settlement  is  made  within  ten  days  from  the  date  hereof  we  shall  pro- 
ceed tocommence  suitagainst  you  for  infringement  at  once.  Wethink,  how- 
ever, the  terms  we  are  authorized  to  propose  to  you  are  such  you  will  hare 
no  hesitation  in  settling." 

Tke  proof  shows  that  the  list  of  patents  included  in  both  these  let- 
ters was  the  same  as  that  in  the  Jane  oiroalar.  On  October  6,  1879, 
the  "License  B"  was  taken  by  defendants,  and  a  full  settlement 
made  of  the  matters  called  for  by  the  license,  Exhibit  A. 

It  is  now  urged  that  as  reissued  patent  No.  3,319  had  expired  on 
August  12,  1879,  and  because  several  of  the  other  patents  had  been 
reissued  with  extended  claims,  and  under  the  recent  rulings  of  the 
supreme  court  might  have  been  successfully  resisted,  therefore  the 
whole  transaction  is  fraudulent  and  void,  not  only  as  to  the  agree- 
ment of  October  6,  1879,  but  those  subsequently  made  in  July,  1881, 
November,  1881,  and  February,  1882.  There  is  no  pretense  or  proof 
that  the  complainant  did  not  own  these  patents  at  the  time  the  cir- 
cular of  June,  1879,  was  sent  out.  The  patents  themselves  were  a 
matter  of  public  record  of  which  the  defendants,  as  well  as  the  entire 
public,  were  bound  to  take  notice.  The  circular  gave  the  defendants 
fall  and  explicit  information  as  to  the  claims  of  the  complainant  to 
those  patents,  and  they  bad  from  June  to  October  in  which  to  inves- 
tigate and  determine  for  themselves  as  to  the  alleged  infringement 
and  the  validity  of  the  several  patents.  The  mere  fact  that  the 
owner  of  a  patent  alleges  an  infringement,  and  threatens  suit  unless 
a  settlement  is  made  with  him,  cannot  be  held  to  make  such  settle- 
ment void  for  fraud  or  intimidation.  These  parties  stood  in  no  rela- 
tion of  confidence  which  entitled  the  defendants  to  accept  the  state- 
ment of  complainant  upon  the  mixed  questions  of  law  and  fact  in 
regard  to  the  validity  and  scope  of  its  patents.  The  parties  were 
dealing  at  arms-length.  The  defendants  were  given  their  choice  be- 
tween accepting  the  terms  offered  by  the  complainant  and  a  lawsuit. 
They  had  time  enough  allowed  them  for  investigation  and  reflection. 
The  fact  that  they  feared  the  result  of  litigation  upon  their  business, 
and  therefore  settled,  is  no  support  of  the  charge  of  fraud.  Any  in- 
fringer could  escape  his  settlements  and  liability  for  a  patent  if  such 
a  defense  were  admissible.  There  is  no  proof  whatever  that  the  com- 
plainant, or  its  officers,  acted  in  bad  faith.  The  mere  fact  that  the 
Smith  patent.  No.  3,319,  had  actually  expired  when  the  settlement 
was  effected,  although  it  was  in  force  when  negotiations  commenced, 
does  not,  as  it  seems  to  me,  taint  the  transaction  as  fraudulent.  la 
the  first  place,  if  it  was  a  valid  patent,  and  the  defendants  had  used 
it,  they  were  liable  to  damages  up  to  August  12,  1879,  when  it  ex- 
pired. In  the  second  place,  the  patent  was  in  force  when  the  circu- 
lar was  sent  out,  and  as  the  proof  shows  the  complainant  bad  pre- 
tiously  issued  quite  a  number  of  licenses  to  others,  undoubtedly  the 
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blank  agreement  was  prepared  while  the  patent  «a8<iii  foree,  and  by 
mere  inadvertenoe  this  patent  was  not  crossed  off  the  list  when  the 
license  was  issned.  And,  finally  the  date  or  the  duration  of  this  pat- 
ent was  a  matter  of  pablie  record,  which  the  defendants  were  as 
mneb  bonnd  to  know  as  the  complainant  or  its  officers.  No  attempt 
at  eoncealment  seems  to  have  been  made  which  can  be  claimed  to  be 
a  fraod. 

It  is  farther  orged  that  this  "dead  patent,"  as  it  is  called,  was  the 
piineipal  and  broad  patent  controlling  the  nse  of  important  elements 
in  the  eonstmetion  of  velocipedes,  and  that  the  opinion  of  "eminent 
eoonsel"  referred  to  in  the  circular  was  based  on  this  patent  alone. 
While  there  is  no  proof  in  the  record  as  to  which  of  the  13  patents 
ieseribed  in  this  circalar  was  considered  by  the  counsel  who  gave  the 
opinion  referred  to,  it  is  a  sufficient  answer  to  this  suggestion  that 
the  patent  undoubtedly  was  in  force  and  properly  considered  when  the 
opinion  was  given ;  and  if  it  had  expired  before  the  defendants  closed 
their  treaty  with  the  complainant,  the  defendants  were  as  much  bonnd 
to  know  it  as  the  complainant.  If  the  complainant  had  demanded 
instant  settlement  without  time  to  examine  or  take  the  advice  of  coun- 
sel as  to  the  scope  or  validity  of  the  patents  in  question,  or  the  opinion 
of  experts  as  to  the  fact  of  infringement,  there  would  be  much  more 
moral  force  in  this  line  of  argument ;  but  the  matter  was  not  pressed 
with  any  undue  or  unconscionable  haste.  The  time,  from  June  to 
October,  which  was  allowed  to  defendants  to  examine  the  entire  field 
seems  tp  me  to  have  been  liberal  and  sufficient. 

It  is  further  urged  that  two  of  the  reissued  patents  were  held  void 
by  the  learned  circuit  court  judge  of  the  Sixth  Circuit,  (Pope  Manufg 
Co.  T.  Marqua,  15  Fed.  Bep.  400;)  but  this  decision  was  rendered 
more  than  a  year  after  the  last  license  now  in  question  was  made, 
and  after  the  supreme  court  of  the  United  States  had,  in  Miller  v. 
Bridgeport  Brata  Co.,  104  U.  S.  860,  taken  a  radical  departure  from 
the  rule  formerly  held  by  that  court  as  to  the  validity  of  the  reissue. 
At  the  time  the  first  license  was  taken,  the  general  rule  followed  by 
the  courts,  and  acted  upon  by  the  public,  in  reference  to  reissued 
patents,  was  that  a  reissue  taken  at  any  time  for  expanded  and  en- 
larged claims  was  valid  if  the  foundation  of  such  claims  could  be 
found  in  the  specifications,  or  even  the  specifications  aided  by  the 
drawings;  and,  with  the  law  thus  expounded,  it  would  certainly  be 
harsh  to  obarge  the  holder  of  a  reissued  patent  with  fraud  for  assert- 
ing its  validity,  and  claiming  damages  for  its  infringement.  The 
Bridgeport  Brass  Co.  Case  had  been  decided  by  the  supreme  court 
when  the  later  licenses  wwe  taken,  and  the  defendants  bad  as  many 
facilities  as  the  complainant  for  determining  whether  this  patent  came 
within  the  rule  declared  in  that  case. 

It  is  urged,  however,  that  the  decision  of  the  circuit  court  of  the 
Sootbem  ddstriot  of  Ohio  that  these  two  patents  are  void,  amounts  to 
an  evietion,  and,  as  I  anderstand  the  argument  of  the  learned  ooun* 
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eel  fordefendanis,  invalidates  all  the  agreements  forlioensea  in  which 
this  patent  tras  included  with  the  others.  I  cannot  agree  with  the 
learned  oounsel  as  to  this  conclnsion.  In  the  first  place,  that  adjudi- 
^cation  is  binding  only  on  the  parties  to  that  suit,  and  doea  not  aSeot 
the  relation  between  the  parties  to  this  contract ;  and,  secondly,  the 
licenses  in  question  included  a  large  number  of  patents,  and  provided 
that  defendants  should  pay  a  stipulated  royalty  on  all  machines  made 
by  them  "embodying  in  their  cohstruction  or  mode  of  operation  the 
inventions  -and  improvements  shown  and  described  in  each,  all,  or 
either  of  said  <  letters  patent.' "  My  construction  of  this  clause  of 
the  agreement  is  that  so  long  as  the  defendants  used  all  or  either  of 
these  patents,  while  the  patents  remained  in  force,  they  were  liable 
to  pay  royalty  according  to  their  contract ;  but  when  the  patents  ex- 
pired by  lapse  of  time,  so  that  the  machines  described  in  one  or  more 
of  the  licenses  could  not  be  made  without  embodying  the  construction 
or  mode  of  operation  shown  in  any  of  the  patents  covered  by  the  li- 
censes, the  obligation  to  pay  royalty  under  such  licenses  ceased,  on 
the  well-accepted  principle  that  the  license  terminates  with  the  pat- 
ent. But  these  patents  are  not,  in  my  opinion,  "dead,"  as  between 
these  parties,  merely  because  the  judge  in  another  eireait  has  held 
them  void  in  some  suit  before  him  between  different  parties.  By- 
taking  the  licenses,  these  defendants  waived  and  abandoned  their  right 
to  contest  the  validity  of  these  patents,  or  any  of  them,  and  agreed  to 
pay  the  stipulated  license  fees ;  and  merely  because  some  one  else  has 
successfully  contested  the  validity  of  one  or  more  of  these  patents  the 
defendants  are  not  relieved  from  their  obligations.  The  alternative 
to  settle  or  litigate  seems  to  have  been  fairly  tendered  them,  and  they 
chose  to  settle,  and  cannot  now  retreat  from  the  settlement  they 
made. 

Much  time  was  devoted  by  the  learned  counsel  for  defendants  in 
his  brief  and  argument  to  the  discussion  of  the  effect  of  the  prior  art 
in  limiting  the  scope  of  the  claims  of  these  patents,  and  even  urging  a 
want  of  patentability  in  the  devices  covered  by  sdme  of  them  for  want 
of  novelty.  These  questions,  it  seems  to  me,  are  all  foreclosed.  By 
the  defendants  taking  the  licenses  they  admit  the  validity  of  the  pat- 
ents, and  the  only  question  left  open  for  them  is  whether  the  ma- 
chines made  by  them  are  within  the  terms  of  the  claims  in  the  pat- 
entsi  They  have  waived  all  questions  of  limiting  or  escaping  the 
claims  by  the  prior  art  by  their  agreement  embodied  in  the  license ; 
but  if.  they  have  not  made  this  waiver  by  their  license,  they  have 
done  so  by  their  reports  made  in  pursuance  of  the  second  clause  of 
the  licenses,  as  this  clause  required  them  to  report  monthly  "all  ma- 
chines containing  said  improvements,"  and  by  making  such  reports 
they  have  admitted  that  the  machines  herein  mentioned  contain  said 
improvements. 

'    Without  further  discussion  of  the  testimony  of  the  defendants  in 
support  of  their  answer  and  cross-bill,  I  will  say  that  I  do  not  think 
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tiie  groand  takea  by  the  defeudants  for  annnlling  these  licenses  is 
Boppoited  by  the  proof,  or  sanctioned  by  the  raies  governing  the  re< 
latioDBOf  the  parties;  nor  do  I  think  that  the  proof  shows  that  the 
complainant  has  ever  canceled,  or  intended  to  cancel  or  terminate, 
these  licenses,  nor  the  provisions  which  they  respectively  contain. 

Upon  the  question  whether  the  defendants  have  manufactured  ma- 
chines prohibited  by  their  agreement,  for  which  the  complainant 
should  have  damages  awarded,  the  proof  is  not  satisfactory  as  the 
record  now  stands,  and  a  reference  may,  therefore,  be  had  to  ascer- 
tain what  machines  the  defendants  have  so  made  in  violation  of  their 
agreements,  and  which  are  now  coverer*.  ^y  the  complainant's  pat- 
ents yet  in  force,  or  which  were  yet  in  force  after  the  making  of  said 
agreements,  and  before  the  patents  expired,  if  they  have  expired. 

I  am  not  advised  as  to  whether  the  defendants  have  paid  com- 
plainant the  amounts  shown  and  called  for  in  their  monthly  reports 
made  nnder  the  order  of  court  entered  January  21,  1884,  or  whether 
they  have  paid  the  amounts  so  reported  into  court  or  not. 
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Chabb  and  others  v.  TdttiiB  and  others.^ 
{Cv-euit  Court.  If.  D.  New  York.    April  5,  1886.) 

1.  Patents  for  Inventions  —  Injunction  —  CnicuLAns  Charging  Infbingk- 

HKNT. 

An  injunction  to  restrain  defendants'  use  of  circulars  charging  infringe- 
ment of  their  patent  by  complainant,  and  threatening  the  trade  with  infringe- 
ment suits,  refused,  ■where  the  question  of  infringement  had  never  been  de- 
cided, and  where  it  was  not  shown  tha(  the  statements  of  the .  defendants 
were  false  or  fraudulent. 

2.  Same — Jubibdiction. 

The  court  had  grave  doubts  whether  it  had  Jurisdiction  for  the  purpose  of 
granting  an  injunction  to  restrain  the  use  of  circulars  Charging  iarringement 
of  patents. 
8.  Same. 

Although  an  opinion  stated  in  a  circular  may  be  erroneous,  an  Injunction 
will  not  be  issued  to  restrain  the  use  of  such  a  circular,  where  it  is  not  shown 
that  the  statements  contained  in  it  are  false  or  fraudulent. 
4  Same— Suggestion  as  to  CibcdIjArs. 

The  court  suggested  that  it  would  perhaps  save  misunderstanding  if  the 
defendants  in  the  future  should  attach  to  their  circulars  a  cut  of  the  narrow 
covered  by  their  patent,  in  order  that  persons  charged  with  infringement 
might  act  intelligently. 

The  defendant^  in  this  case  had  brought  suit  against  the  complain- 
ants under  the  Garver  patent  for  spring-tooth  harrows,  and  alleged 
that  the  complainants'  "Clipper"  spring  harrow  was  an  infringement. 
After  that  suit  was  commenced  defendants  issued  circulars  notifying 
the  trade  that  such  suit  had  been  brought,  and  warning  all  dealers 
that  if  the  case  was  decided  in  their  favor  they  would  hold  all  in- 
fringers liable  to  the  full  extent  of  the  law.  Complainants  thereupon 
filed  this  bill,  and  asked  an  injunction  to  prevent  the  continued  issue 
of  circulars  by  defendants,  which  circulars  complainants  alleged  to 
be  false^  as  they  contended  that  their  "Clipper"  harrow  did  not  in- 
fringe the  Garver  patent.  One  defense  made  against  the  motion  for 
an  injunction  was  that  a  court  of  equity  had  no  power  to  issue  an  in- 
junction to  prevent  the  continued  use  of  circulars  alleged  to  be  a 
slander  upon  complainants'  title  to  make  their  harrow. 

John  R.  Bennett,  Fred.  O.  Fincke,  and  N.  H.  Stewart,  for  the  mo- 
tion. 

Charles  H.  DueU,  opposed. 

CoxE,  J.  The  question  whether  or  not  the  harrow  manufactured 
by  the  complainants,  and  known  as  the  "Clipper"  spring  harrow,  is 
an  infringement  of  the  Garver  patent,  has  never  been  judicially  de- 
cided. The  complainants  contend  that>it  does  not  infringe;  the  de- 
fendants are  equally  persistent  in  their  assertion  that  it  does.  Nei- 
ther have  been  slow  in  expressing  their  opinions,  or  parsimonious  in 
the  use  of  notices  and  circulars  setting  forth  in  plain  and  vigorous 

*  Reported  by  Charles  C.  Lintbicum,  Esq.,  of  tlie  Chicago  bar. 
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langaage  their  respective  TiewB  upon  the  proposition  at  issue.  Upon 
these  papers,  however,  it  cannot  be  successfully  maintained  that  the 
defendants  have  made  false  or  frauduleut  statements  regarding  the 
complainants  or  their  property.  They  have  freely  expressed  their 
opinion,  and  this  opinion  may  be  an  erroneous  one ;  but  nothing  be> 
yond  this  is  ahovn.  Assuming,  then,  that  the  court  has  jurisdiction, 
— and  the  examination  I  have  been  able  to  give  to  the  subject  leaves 
a  very  grave  doubt  in  my  mind  upon  this  question,— ^the  motion  must 
be  denied  for  the  reason  that  the  defendants  have  done  nothing  ille- 
gal or  fraudulent  in  advertising  their  harrows. 

It  would,  perhaps,  save  misunderstanding  if  the  defendants,  in  the 
future,  should  attach  to  their  circulars  a  ent  of  the  harrrow  covered 
by  the  Garver  patent  in  order  that  persons  charged  with  infringe- 
ment may  act  intelligently.  The  court  can  advise  this  course,  but 
cannot  compel  it. 

The  motion  is  denied. 


j  New  Tobk  Belting  &  FAOKiMa  Co.  v.  Maoowan  and  others.' 

I  (GireuU  (knot,  D.  Nefit  Jertey.    March  5, 1886.) 

I 

!  1.  Patektb  fob  IirvENTiONs — Injunction  after  Patent  Bxpires. 

I  Courts  are  authorized  to  grant  an  injunction,  after  the  expiration  of  a  pat- 

I  ent,  to  restrain  the  sale  of  infringing  articles  made  during  its  term,  and'often . 

!  exercise  such  authority  when  the  circumstances  warrant  It. 

a.  Sakk — What  CtRcuusTANOBs  Jcstift  Injunction. 

Where  the  defendants  were  advised  of  the  claim  that  their  manufacture  wa» 
an  infringement  of  complainant's  patent,  and  a  suit  was  pending  for  such  in- 
fringement, held,  that  there  was  a  ;>roper  case  Tor  interference,  by  injunction, 
after  the  patent  expired,  to  restrain  the  Belling  of  infringing  articlea  mad« 
during  its  term. 


{  On  Settlement  of  Dectee. 

I  TtiTner,  Lee  d  McClure,  for  complainant. 

i  F.  C.  Lowthorp,  Jr.,  for  defendants. 

!  •  ',  • 

Nixon,  3.  The  question  raised  in  this  case  is  whether,  after  the  ex- 
piration of  the  patent  sued  on,  the  court  ought  to  include  in  the  de- 
cree an  injunction  against  the  defendants'  using  or  selling  the  infring- 
ing articles  manufactured  by  them  during  the  life  of  the  patent.     The 

j  bill  of  complaint  prayed  for  an  injunction,  and  for  an  account  of 
profits  and  damages.  On  filing  the  bill,  an  application  was  made  for 
a  preliminary  injunction,  affidavits  were  put  in  by  the  defendants, 
which  suggested  a  doubt  concerning  the  validity  of  the  complainant's 
invention,  and,  as  the  defendants  were  pecuniarily  responsible,  the 


>B«ported  by  Charles  C.  Linthicnm,  Esq.,  of  the  Chicago  bar. 
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oonrt  tlenied  the  injunctioQ,  bat  required  a  bond  and  monthly  state- 
ment, under  oath,  of  the  sales.  Before  a  final  decision  of  the  suit 
was  reached  on  the  merits,  the  patent  expired.  The  defendants  now 
object  to  any  injunction  restraining  them  from  selling  any  of  the  vul- 
canized rubber  packing,  infringing  the  patent  of  the  complainant, 
which  was  manufactured  by  them  previous  to  January  26,  1886,  the 
date  of  the  expiration  of  the  patent. 

Tbe  counsel  for  the  complainant  is  not  quite  correct  in  assuming 
that  it  is  the  ordinary  rule  to  grant  the  injunction  in  all  such  cases ; 
but  courts  are  authorized  to  do  it,  and  often  exercise  their  authority 
when  the  circumstances  warrant  it.  Root  v.  RaUicay  Co.,  105  U.  S. 
189.  In  American  Diamond  Rock-boring  Co.  v.  Rutland  Marble  Co., 
2  Fed.  Bep.  356,  Judge  WhebijEB,  in  discussing  the  propriety  of  snob 
action,  says: 

"The  grant  to  the  patentee  was  of  the  exclusive  right  to  make,  use,  and 
sell  to  others  to  be  used,  the  Invention,  during  the  term.  The  riglit  to  ex- 
clude others  from  making,  using,  and  selling  was  the  essential  thing,  and 
really  ail  tlmt  was  granted.  *  *  *  Any  making  for  use  during  the  term 
was  taking  from  him  what  belonged  to  him.  To  permit  any  others  to  make 
such  machines  during  the  term,  and  hold  them  till  the  expiration,  and  then 
use  them  freely  as  if  made  after,  would  be  to  permit  them  to  make  off  with 
so  much  of  his  (the  patentee's)  property  thEit  the  law  had  granted  to  him." 

See,  also,  to  the  same  effect,  American  Diamond  Rock-boring  Co.  r. 
Sheldon,  1  Fed.  Bep.  870. 

The  English  equity  practice  is  the  same,  as  shown  in  Crosslcy  v. 
Oas-light  Co.,  4  Law  J.  Ch.  (N.  S.)  25,  in  which  Ltndhdbst,  L.  J., 
sdrid: 

"It  was  objected  that  the  court  would  not  interfere,  etc.  The  point  has 
never  yet  been  decided;  but  I  am  of  the  opinion  that  the  court  would  intei"- 
fere,  after  a  patent  had  expired,  to  restrain  the  sale  of  articles  manufactured 
previous  to  its  expiration,  in  infringement  of  a  patent-right." 

I  think  this  is  a  proper  case  for  interference.  A  suit  was  pending 
against  the  defendants,  and  they  were  advised  of  the  claim  of  tbe  com- 
plainants. With  their  eyes  wide  open,  they,  went  on,  and  agreed  to 
take  the  consequences.  Tbe  conseqnences  may  be  serious,  but  if 
they  had  wished  to  avoid  them  they  ought  to  have  refrained  from 
such  manufacture  until  the  issues  raised  by  the  pleadings  bad  been 
determined. 
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BuBDBTT  and  another  v.  Williams  and  another.* 

(IHtlriet  Court,  D.  Cvimeetieut.    Haroh  23, 1886.) 

L  Skaior's  Wages— Whaliho  Votaob— Acts  Jims  8, 1874,  and  3vtsc%  20, 1790, 
SS  4520,  4568,  Rev.  St.,  Cohbtrued— Failukk  to  Deliver  Entire  Caroo— 
Deviation  and  Delay,  ■when  Justifiable  —  Cohstkcction  of  Shipfiko 

ABTICLXa 

The  libelaats  signed  shipping  articles  which  were  partly  written  and  partly 
printed.  The  printed  part  of  the  paper  was  the  UBual  "whalemen's  shinning 
paper,  "and  described  tne  voyage  as  a  "whaling  voyage  from  the  port  or  New 
London  to  Cumberland  inlet  and  elsewhere. "  The  seamen's  wages  were  called 
"shares  of  the  net  proceeds. "  -  The  written  part  of  the  contract  was  as  follows: 
"It  is  also  further  understood  and  agreed  that  we  are  to  receive  monthly 
wages  as  set  opposite  onr  names,  in  lieu  of  our  lays  in  freight  earnings, 
from  the  time  that  the  said  schooner  leaves  the  port  of  New  ixindon  until  all 
freights  are  discharged,  and  all  freight  is  takeu  on  board  at  A.,  C,  and  N.  If, 
on  taking  on  board  all  freights  at  above-named  stationt,  the  vessel  has  not  suf- 
ficient quantity,  say  from  six  to  seven  hundred  barrels,  then  our  wages  are  to 
cease,  and  we  are  to  stop  to  whale  at  N.  or  elsewhere,  and  receive  the  lays 
let  opposite  our  names  on  all  catchings  taken  after  such  date  in  lieu  of  wages; 
but  if  the  quantity  taken  on  board  is  sufficient  to  come  home,  then  our  wages 
are  to  continue  until  arrival  of  vessel  at  New  London,  fall  of  1884. "  lleld 
that,  bv  the  terms  of  the  contract,  monthly  wages  were  to  be  paid  in  lieu  of  a 
lay  in  freight  earnings,  and  if  the  vessel  got  enough  freight  to  nil  her,  monthlv 
wages  were  to  be  paid  continuously,  and  the  vessel  was  to  return  in  the  fall 
of  l'<84.  If  a  sufficient  quantity  of  freight  was  not  received,  whaling  was  to 
begin,  and  monthly  wages  were  to  cease;  and,  from  the  surrounding  circum- 
stances, it  also  appeared  that  no  contract  was  made  that  the  whaling  voyage 
should  cease  in  tne  fall  of  1884. 

a.  Bams— Act  of  1674— Rev.  St.  g  4330. 

The  shipping  articles  were  not  void  for  non-compliance  with  the  shipping 
commissioners'  act,  which,  by  the  act  of  June  9.  1874,  do  not  apply  to  vessels 
in  the  trade  between  the  United  States  and  the  British  North  American  posses- 
sions, or  in  any  case  where  the  seamen  are  entitled  to  participate  in  the  result 
of  a  voyage.  The  shipping  agreement  was  not  in  violation  of  section  4520, 
Rev.  St. 

Bl  Same— Deviation— Short  Allowance  of  PROvisroNs— Monthly  Wages. 
After  the  delivery  of  freight  had  ceased,  and  whaling  had  commenced,  the 
vessel  and  crew,  on  account  of  stress  of  weather,  and  not  by  the  negligence 
of  the  captain,  were  compelled  to  winter  in  Davis  straits,  and  did  not  return 
till  the  fall  of  1888.  Meanwhile,  they  shared  their  17  months'  supply  of  pro- 
visions wiUk  a  shipwrecked  crew.  Provisions  grew  scarce,  and  for  a  time ' 
they  were  on  short  allowance.  The  voyage  was  unsuccessful.  No  catchings 
were  to  be  divided,  and  the  libelants  returned  penniless.  There  was  a  devia- 
■tion  to  St.  Johns,  Newfoundland,  to  land  the  shipwrecked  crew,  and  to  refit. 
Held,  that  the  crew  were  not  entitled  to  monthly  wa^es,  or  to  extra  wages  on 
account  of  short  allowance  of  provisions,  they  having  been  diminished  by 
delivery  to  a  crew  In  distress,  without  the  fault  of  the  respondents.  Held, 
atto,  that  the  circumstance  that  the  respondents  were  unable,  without  peril  to 
life,  to  deliver  at  Comberland  inlet  a  small  and  immaterial  part  of  the  cargo, 
could  not  be  taken  advantage  of  by  the  libelants  as  a  ground  for  extending 
the  period  wherein  monthly  wages  were  due. 

In  Admiralty. 

Thomat  A.  Codd  and  E.  L.  Barney,  for  libelants. 

•Beported  by  Theodore  H.  Etting,  Esq.,  of  the  Philadelphia  bar. 
v.27F.no.l— 8 
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Samtiel  Park,  for  respondents. 

Shipman,  J.  This  is  a  libel  in  personam,  claiming  seaman's  wages, 
and  damages  for  short  allowance  of  food,  and  for  an  unnecessar;  and 
wrongful  detention  for  nearly  10  months  in  the  waters  of  British 
North  America.  Francis  H.  Yon,  Thomas  J.  Kelly,  and  Isaac  D. 
Sampson  have,  by  petition,  become  co-libelants  since  the  libel  was 
filed.     The  facts  in  the  case  are  as  follows : 

In  the  spring  of  1884  the  respondents,  C.  A.  Williams  &  Co.,  were 
the  owners  of  two  whaling  vessels,  the  Boswell  King  and  the  Lizzie 
F.  Simmons,  which  were  then  on  whaling  voyages  npon  the  east 
coast  of  firitish  North  America.  The  King  had  been  there  two  years. 
Neither  vessel  had  been  heard  from  for  18  months,  and  neither  was 
expected  to  return  home  during  that  season.  The  respondents  were 
also  owners  of  the  whaling  schooner  Era,  and  during  that  spring 
fitted  her  out  thoroughly,  with  17  months'  provisions  for  23  men,  with 
a  whaling  equipment,  with  provisions  and  stores  for  the  Boswell 
King,  and  with  two  casks  containing  whaling  lines,  an  anchor,  rig- 
ging, and  sail  for  the  Simmons.  The  object  of  the  voyage  was  to 
carry  the  above-named  freight  to  the  two  vessels,  and  to  bring  home 
whatever  oil  and  bone  they  had.  If  not  enough  freight  was  received 
from  them  to  fill  the  schooner,  which  would  take  600  or  700  barrels, 
then  the  Era  was  to  remain  upon  a  whaling  voyage. 

Early  in  June,  1884,  John  0.  Spicer,  one  of  the  respondents,  with 
the  captain,  Timothy  F.  Glisby,  and  the  second  mate,  shipped  a  orew' 
at  New  Bedford  for  the  voyage  of  the  Era.  Each  one  of  the  officers 
and  crew  intelligently  signed  a  partly  printed  and  partly  written 
shipping  paper  or  contract.  The  printed  part  of  the  paper  was  the 
usual  "whalemen's  shipping  paper,"  and  described  the  voyage  as  a 
"whaling  voyage  from  the  port  of  New  London  to  Cumberland  inlet 
and  elsewhere."  The  seamen's  wages  were  called  "shares  of  the 
net  proceeds."     The  written  part  of  the  contract  was  as  follows: 

"It  is  also  further  understood  and  agreed  that  we  are  to  receive  monthly 
wages  as  set  opposite  our  names,  in  lieu  of  our  lays  in  freight  earnings,  from 
the  time  the  said  schooner  leaves  the  port  of  New  London  until  all  freights 
are  discharged,  and  all  freiglit  is  taken  on  board  at  stations  Arkolea,  Cumber- 
land inlet,  and  New  Guneuke.  If,  on  taking  aboard  all  freights  at  the  above- 
named  sbttions,  the  vessel  has  not  sufficient  quantity,  say  from  six  to  seven 
hundred  barrels,  then  our  wages  are  to  cease,  and  we  are  to  stop  to  whale  at 
New  Guneuke  or  elsewhere,  and  receive  the  lays  set  opposite  our  names  on 
all  catchings  taken  after  such  date  in  lieu  of  wages;  bat  if  the  quantity  taken 
on  board  is  siifflcient  to  come  home,  then  our  vf»geis  are  to  continue  until 
arrival  of  vessel  at  New  London,  fall  of  1884." 

This  contract  was  explained  to,  and  was  understood. by,  each  of  the 
crew.  Monthly  wages  were  to  be  paid  in  lieu  of  the  lay  in  freight 
earnings,  and  if  the  vessel  got  sufficient  freight  to  fill  ter,  monthly 
wages  were  to  be  paid  continuously,  and  the  vessel  was  to  return  forth- 
with in  the  fall  of  1884.    If  a  sufficient  quantity  of  freight  was  not 
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leeeived,  whaling  was  to  begin,  and  thereafter  monthly  wages  were 
to  cease.  If  whaling  commenced,  it  was  undoubtedly  .the  hope  or 
expectation  of  both  owners  and  crew  that  the  voyage  would  end  in  six 
months,  but  from  the  provisioning  of  the  vessel  for  17  months,  her 
equipment  as  a  whaler,  and  the  well-known  uncertainties  of  the  whale 
fishery,  it  is  manifest  that  no  contract  was  made  that  the  whaling 
voyage  should  cease  in  the  fall  of  1884.  The  number  of  the  crew, 
and  the  equipment  of  the  vessel,  plainly  showed  that  whaling  was  one 
of  the  intended  objects  of  the  voyage;  and  if  the  voyage  was  for 
whaling,  it  is  not  easy  to  believe  that  there  was  any  agreement  or 
understanding  that  it  must  end  in  six  months.  It  would  have  in  fact 
ended  in  that  time  if  the  vessel  had  not  been  caught  by  such  stress 
of  weather  that  she  was  compelled  to  winter. 

The  Era  left  New  London  on  June  10. 1884,  and  reached  Hudson 
straits  in  July,  1884,  where  she  was  jammed  in  the  ice,  and  delayed 
SO  to  S5  days.  She  reached  Arkillie  about  Aiugast  28,  1884,  and 
found  the  Boswell  King  and  a  crew  of  23  men  belonging  to  the  ship- 
wrecked  schooner  Isabella,  who  were  being  fed  by  the  Boswell  King. 
The  Era  discharged  all  the  freight  that  was  destined  for  the  King, 
took  on  board  her  cargo,  consisting  of  118  barrels  of  oil,  between  1,400 
and  1,500  pounds  of  bone,  and  some  skins,  the  crew  of  the  Isabella, 
and  two  of  the  King's  crew,  and  started  on  September  9th  for  the 
Simmons,  at  Cumberland  inlet,  450  or  500  miles  by  water  from  Ar- 
killie. There  was  a  head  wind,  and  at  the  request  of  the  Isabella's 
captain  her  orew  were  put  ashore  at  NewGuneuke  on  September  15th. 
A  tent  was  built,  and  provisions  were  left  for  them.  The  Era  was  de- 
layed somewhat  by  bad  weather,  and  started  again  for  Cumberland 
inlet  on  September  24th,  and  three  times  got  within  40  miles  of  her 
destination  and  was  blown  back.  The  ice  was  18  inches  thick  upon 
ber  deck.  The  captain  consulted  with  his  oBBcers,  and  all  agreed 
that  if  he  undertook  to  keep  on  his  course  the  vessel  would  be  un- 
manageable. The  Era  turned  back,  reached  New  Guneuke  on  Octo- 
ber 4,  1884,  and  commenced  whaling  on  the  same  day,  when  monthly 
wages  stopped.  Three  boats  were  fitted  out  for  whaling.  AH  were 
unsuccessful,  and  the  captain  returned  on  October  24th,  and  started 
to  go  home  on  the  same  day,  with  the  Isabella's  crew  on  board, 
when  he  decided,  upon  consultation  with  the  Isabella's  officers  and 
his  own,  that  it  was  unsafe  to  attempt  leaving  the  harbor.  He  con- 
eluded,  from  examination,  that  the  heavy  pack  ice  had  commenced 
to  come  down  the  straits,  and  to  shut  in,  and,  if  so,  that  he  could 
probaUy  never  return  to  his  harbor.  In  this  opinion  the  captain  of 
the  Isabella  concurred.  No  one  contradicts  the  wisdom  of  this  con- 
elusion.  The  objection  which  is  made  to  the  captain's  course  is  that 
he  was  negligent,  and  ought  to  have  known  earlier  that  the  ice  was 
filling  the  straits,  asxi  ought  not  to  have  been  caught. 

Upon  the  evidence,  there  can  be  no  affirmative  finding  of  negli- 
gence.   The  neai  winter  the  Era  left  her  anchorage  October  28th, 
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and  Capt.  Spicer  had  left  in  different  years  on  November  Uh,  6th, 
and  7th,  and  found  no  pack.  Capt.  Glisbj  has  been  master  of  the 
Era  twice,  and  of  the  King  once;  has  made  five  voyages  to  British 
North  America;  and  was  caught  in  the  ice,  and-ivintered  there  the 
winter  of  1883-84.  When  the  desirableness  of  avoiding  an  Arciio 
winter;  the  burdensome  necessity,  if  the  Era  remained,  of  feeding 
the  Isabella's  crew;  the  fact  that  apparently  winter  set  in  earlier  at 
this  season  than  was  usual ;  and  the  fact  that  no  witness  oan  charge 
negligence, — are  all  considered,  the  only  finding  that  I  can  properly 
make  from  the  evidence  is  that  the  vessel  was  detained  by  stress  c^ 
weather,  without  the  fault  of  the  captain. 

The  vessel  was  put  in  readiness  for  the  winter  as  well  as  they  were 
able.  An  account  of  the  provisions  on  hand  was  taken,  andthie  men 
were  told  that  they  could  have  a  navy  ration,  or  coald  have  what  the 
captain  thought  best,  aa  they  preferred.  They  decided  to  take  what  th» 
captain  thought  best.  The  provisions,  grew  eoaroe,  for  doable  the 
expected  number  were  to  be  fed.  On  December  Sd  the  captain  seat 
a  dog  team,  with  natives,  to  the  Simmons  to  obtain  provisions. 
None  were  obtained.  On  June  28th  meat  was  scarce,  and  after  July 
81st  the  rations  were  cut  down  one-half.  There  was  no  positive  dis- 
tress on  account  of  lack  of  food.  The  natives,  as  is  usual,  came  in  num- 
bers, killed  seal,  walrus,  and  deer,  brought  the  meat,  and,  in  July, 
1885,  duck's  eggs,  and  received  some  of  the  Era's  provisions,  bat 
brought  more  than  they  received.  Yon,  the  cook,  had  the  scurvy  very 
badly,  and  is  now  a  permanent  cripple,  as  a  resolt.  He  was  impm- 
dent  in  not  taking  preventives.  Others  had  also  the  same  disease. 
The  captain  properly  insisted  upon  the  sailors  using  raw  «eal  meat 
and  blood,  which  it  is  necessary  to  take,  in  that  climate,  as  a  prevent- 
ive and  cure  for  the  scurvy.  The  crew  suffered  from  eold  and  from 
the  melting  frost  trickling  into  and  wetting  their  berths,  and  from  all 
the  discomforts  of  an  Arctic  winter.  They  were  warmly  clad,  and  could 
always  obtain  a  sufficiency  of  warm  clothing.  Native  women  were  on 
the  vessel,  cleaning  the  skins  of  the  animalis  which  were  killed,  and  pre- 
paring them  for  clothing.  Capt.  Spicer,  who  has  been  sailing  in  the 
Arctic  regions  since  1856,  testified  that  it  is  possible  for  a  man  to 
live  there  in  the  winter  without  skin  clothing,  bat  it  is  not  practicable. 

When  the  natives  returned,  on  December  25,  16S4,  from  the  Sim- 
mons, they  reported  that  she  had  100  barrels  of  seal  oil  and  the  bone 
of  a  small  whale.  The  whaling  season  in  that  latitude  is  from  I^Iay 
to  November  Ist.  Capt.  Glisby  commenced  whaling  on  May  7th.  No 
whales  were  caught.  The  season  for  leaving  the  straits  in  safety  ia 
from  August  to  November.  The  Era  left  its  hajibor  on  August  7, 1885, 
for  St.  Johns,  Newfoundland,  to  land  the  shipwrecked  crew,  to  refit, 
and  return;  and  reached  St.  Johns  on  August  24tb,  Upon  the  voy- 
age, the  captain  bought  supplies  from  a  passing  vessel.  At  Bt.  Johns 
the  crew  of  the  Isabella  was  left.  Yon,  the  cook*  and  the  boat  steerer, 
who  was  also  sick,  were  ^ent  homd.    Two  tnen  deserted,  and  many  of 
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the  others  were  exceedingly  unwilling  to  return  to  Davis  straits,  and 
>  were  matinous.     All  finally  went  with  the  vessel  except  the  four  who 
have  been  mentioned. 

The  Era  sailed  from  St.  Johns  on  September  16tb,  and  reached  Davis 
straits  about  October  Ist.  Whaling  was  nnsnccessfuUy  attempted, 
till  October  28th,  when  she  sailed  for  home,  and  reached  New  London 
on  November  26th  with  no  catchings.  The  libelants  had  more  than 
exhaasted  the  monthly  wages  allowed  till  October  4tb  in  advances,  and 
supplies  from  the  slop-chest.  Each  was  given  enough  money  to  reach 
New  Bedford,  and  receipts  were  signed  by  each  except  by  Yon.  It 
thus  appears  that  the  libelants  returned  penniless  after  an  absence 
of  17^  months,  and  the  privations  of  an  Arctic  winter  of  between  9 
and  10  months.  The  unfortunate  character  and  result  of  the  voyage 
naturally  incline  a  court  to  look  favorably  upon  their  case,  and  to 
desire  to  give  them  an  allowance,  if  it  can  properly  be  done. 

The  theory  of  the  libel  is  that  each  sailor  had,  by  the  terms  of  the 
contract,  monthly  wages  and  a  lay;  that  the  vessel  could  have  re- 
tnmed  in  December,  1884,  as  was  contemplated  when  she  left  New 
London;  that,  in  violation  of  the  shipping  agreement,  the  captain 
remained  in  northern  waters,  and  the  crew  were  put  upon  short  al- 
lowance, and  suffered  from  cold;  and  that  from  St.  Johns  the  cap' 
tain  returned  to  British  North  America  against  the  will  of  the  libel- 
ants, and  by  fraud  and  deception.  The  libelants  also  insisted  upon 
the  trial  that  the  voyage  was  a  freighting  voyage ;  that  the  shipping 
articles  were  not  in  accordance  with  the  statute,  were  void,  and  that, 
therefore,  the  seamen  could  recover  the  highest  rate  of  wa^es;  that 
tbe  freight  not  having  been  entirely  delivered,  the  men  were  contin- 
Qously  entitled  to  monthly  wages,  and  tbe  captain  had  no  right  to 
commence  whaling;  but,  if  be  did  commence,  the  men  should  be 
recompensed  for  his  negligence  in  being  caught  in  the  ice.  and 
thereby  being  placed  upon  short  allowance. 

By  the  act  of  June  9,  1874,  (1  Siipp.  Eev.  St.  31,)  none  of  the  pro- 
visions of  the  shipping  commissioners'  act  of  1872  apply  to  vessels 
in  tbe  trade  between  tbe  United  States  and  the  British  North  Ameri- 
can possessions,  or  in  any  case  where  the  seamen  are  entitled  to  par- 
ticipate in  the  results  of  a  voyage.  The  shipping  articles  were  not 
void  for  any  non-compliance  with  the  shipping  commissioners'  act. 
Neither  was  the  shipping  agreement  in  violation  of  section  4520, 
which  requires  the  agreement  to  specify  the  voyage  or  term  of  time 
for  which  the  seamen  are  shipped.  It  was  known  and  understood  by 
owners  and  crew  that  the  voyage  was  to  be  a  whaling  voyage  if  a  full 
freight  was  not  found.  The  time  when  the  freighting  voyage  was  to 
end  was  stated.  From  the  fact  that  a  whaling  voyage  is  not  from 
port  \x>  port,  it  has  never  been  supposed  that  this  section,  which  was 
a  part  of  tbe  act  of  July  20,  1790,  (1  St.  at  Large,  181,)  applied  to 
whaling  voyages.  3  Kent,  Comm.  179;  Tkt  ^tkntic.  Abb.  Adm. 
461;  Taber  v.  U.  S.,  1  Story,  1. 
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The  point  that  because  the  freight  for  the  Simmons  was  not  dis- 
charged, therefore  the  voyage  continued  to  be  upon  monthly  wages, 
is  a  very  technical  one.  There  were  but  two  hogsheads  for  the  Sim- 
mons, and  the  most  vigorous  attempts  were  made  to  reach  her,  and 
were  only  abandoned  on  account  of  absolute  necessity.  Whatever 
may  be  said  of  Gapt.  Clisby's  imprudence  in  not  trying  to  reach  a 
home  port  sooner,  he  cannot  be  charged  with  a  lack  of  courage.  He 
did  all,  and  perhaps  more,  than  was  prudent  in  trying  to  deliver  his 
freight  at  Cumberland  inlet.  It  would  be  a  most  extreme  and  an  unjust 
technicality  to  hold  that  the  delivery  of  two  hogsheads  having  been 
necessarily  and  wisely  abandoned  on  account  of  peril  to  life  on  board 
the  Era  if  the  attempt  to  deliver  them  was  prolonged,  nevertheless  the 
voyage  continued  to  be  a  freighting  voyage  until  its  termination. 

No  wages  are  due  to  the  libelants  in  consequence  of  the  detention 
at  New  Gunenke  till  August,  1885,  or  on  account  of  short  allowance 
of  provisions.  The  detention,  and  the  consequent  privations  of  the 
men,  occurred  from  stress  of  weather,  and  not  from  design,  willful- 
ness, or  negligence.  The  calamity  was  incident  to  navigation  in  those 
waters,  and  was  a  contingency  which  must  be  well  understood  by 
those  who  enter  upon  a  voyage  to  the  whaling  region  of  British  North 
America.  The  short  allowance  was  due  to  the  delivery  of  a  part  of 
the  provisions  to  a  crew  in  distress.  If  an  ample  supply  of  provis- 
ions was  taken  at  the  begining  of  the  voyage,  and  it  became  dimin- 
ished by  delivery  to  a  crew  in  distress,  without  the  fault  of  the  cap- 
tain or  owners,  they  not  having  become  bound  by  contract  or  agree- 
ment to  continuously  furnish  a  stipulated  amount  of  provisions, 
the  owners  are  not  bound  to  pay  extra  wages  for  such  short  allow<- 
ance.  No  agreement  or  contract  having  been  entered  into  in  regard 
to  a  continuous  supply  of  food,  section  4568  of  the  Bevised  Statutes 
does  not  seem  to  be  applicable  to  the  case.  The  decisions  under  the 
ninth  section  of  the  act  of  July  20, 17d0,  are  instructive  upon  this 
part  of  the  case.     2  Pars.  Shipp.  &  Adm.  76. 

The  decision  of  Gapt.  Clisby  to  go  to  St.  Johns,  and  to  return,  rather 
than  to  proceed  to  New  London,  turned  out  to  be  an  unfortunate  one,  ' 
and  the  remaining  question  is  whether  the  libelants  ought  to  have 
compensation  for  the  time  spent  after  September  16th.  In  the  con- 
tingency of  not  finding  sufficient  freight,  the  voyage  was  to  be  for 
whaling.  Whaling  voyages  to  the  northern  seas,  if  one  winter  is 
spent  there,  occupy  the  next  brief  summer.  The  equipment  indi- 
cated that  the  contingency  was  in  the  minds  of  the  owners  when 
they  spent  their  money  in  fitting  out  the  vessel.  Only  upon  this 
plan,  in  the  event  that  the  winter  was  spent  in  the  ice,  could  there 
be  any  chance  of  profit  to  owners  or  crew.  The  whaling  season  com- 
menced in  May,  and  would  ordinarily  continue  until  November.  If 
the  Era  bad  not  been  obliged  to  get  rid  of  the  shipwrecked  crew,  and 
to  supply  herself  with  provisions  as  soon  as  the  weather  permitted 
her  to  leave  Davis  straits,  a  stay  until  the  middle  or  the  last  of  Oc- 
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tober  wonld  have  been  the  natnral  course.  ,  The  voyage  to  Si.  Jolms 
to  leave  the  Isabella's  crew,  and  to  refit,  was  a  proper  and  not  a  vol- 
nntary  deviation.  "The  seaman  is  bound  to  the  vessel,  so  long  as  she 
continues  on  the  iter.-  and  her  being  driven  from  a  direct  course,  or 
going  volnntarily  off  it  for  shelter  or  repair,  in  no  way  relieves  him 
from  his  contract."  Miller  v.  Keliy,  Abb.  Adm.  564. 
Let  there  be  a  decree  dismissing  the  libel,  without  costs. 


Thb  Stdnby.* 
Thb  Wobdbk. 


Pbovidehck  WABBraoTOH  Ihs.  Go.  and  another  e.  Thb  Sydnby  and 

another. 

(Cfireua  Court,  8.  D.  Nea  York.    March  17, 1886.) 

L  Mabike  iRBtTRMrcB— KmnnKO  Policy— Cektificatb  trNDER  and  Subject  to 
THK  CoHDinoMS  Thekbof-t-"  For  Whom  It  may  Concekm  " — Constbuction  of. 
The  libelants  issued  a  running  policy  to  H.  M.  &  Co.,  "onaccount  of  H.M.  & 
Co..  for  whom  it  may  concern. "  They  subsequently,  upon  the  application 
of  H.  H.  &  Co.,  issued  a  certificate  of  insurance  under  and  subject  to  the  con- 
ditions of  the  said  policy;  loss,  if  any,  payable  to  the  assured,  or  order.  H.  M. 
&  Co.,  by  whom  the  insurance  was  effected,  were  intermediaries  between  boat- 
men and  shippers.  A.,  P.  &  Co.  were  the  owners  of  the  cargo.  The  certifi- 
cate by  which  the  cargo  was  insured,  under  and  subject  to  the  conditions  of 
the  running  policy,  was  obtained  by  H.  M.  &  Co.  at  the  request  of  A.,  P.  &  Co. 
The  libelants'  dealings  were  entirely  with  H.  M;  &  Co.  In  consequence  of  neg- 
ligence on  the  part  of  the  carrier,  a  total  loss  ensued.  The  libelants,  upon  an 
abandonment  by  A.,  P.  &  Co.  and  H.  M.  &  Co.  of  their  interests  in  the  property, 
paid  the  insurance  in  full,  and  filed  a  libel  against  the  carrier  for  negligence. 
MM,  that  the  certificate  and  policy  are  to  be  read  together;  and  when  so  read, 
constitute  a  contract  to  insure  H.  M.  &  Co.  for  themselves,  and  for  those  whom 
ther  might  represent,  having  insurable  interests  in  the  premises,  and  that  both 
H.  H.  &  Co.  and  A.,  P.  &  Co.  were  embraced  therein.  The  intention  of  the  per- 
son who  effects  the  insurance,  whether  known  to  the  insurer  or  not,  deter- 
mines the  application  of  the  clause. 

8.  Same— Right  of  Inscbebs  Claiming  by  Subrogation  to  Site  fob  Neqli- 
OENCE — Payment  to  the  Assured  a  Prerequtsitb. 

Payment  of  a  total  loss  works  an  equitable  assignment  of  the  property,  and 
the  insurer  may,  after  payment  to  the  assured,  charge  the  carrier  for  neg- 
ligence in  destroying  property  which  has  become  his.  The  insurer,  upon  sub- 
rogation to  the  rights  of  the  assured,  becomes  the  real  party  in  interest,  and 
may  maintain  the  suit  in  his  own  name. 

3.  Same  — NBei-iGKHCE— Presumption— Bubdbs  op  Proof. 

When  a  loss  occurs  in  consequence  of  an  explosion  of  the  boiler,  a  pre- 
Bomption  of  negligence  on  the  part  of  the  carrier  is  thereby  created,  which 
those  who  ariB  responsible  must  rebut  by  proof  of  due  care,  or  bv  showing  the 
existence  of  circumstances  over  which  they  had  no  control,  and  to  which  the 
result  may  be  fairly  attributable. 

4  Same— Admissions  in  Answer— Pbactice — Admission  of  Fubthjcb  Tbbti- 
mont  afteb  Hsabino. 

Although  the  answer  denies  negligence,  it  admits  facts  which  raise  a  pre- 
sumption of  negligence,  but  as  the  apostles  indicate  that  the  question  of  neg- 

*Beported  by  Theodore  IC  Etting,  Esq.,  of  the  Philadelphia  bar. 
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ligeace  baa  not  been  fully  entered  into,  and  as  tbe  claimant  has  relied  upon 
tbe  theory  that  the  facts  found  did  not  make  out  a  ;7rima/a«M  case  against 
bim,  he  may  be  permitted  to  apply  for  leave  to  introduce  further  evidence  in 
this  ref^d. 

In  Admiralty. 

Edward  D.  McCarthy,  for  appellants. 

Hyland  dt  Zabriakie,  for  olaimaat. 

WaiiLaob,  J.  The  libel  in  this  oaase  avers,  in  substance,  that  the 
libelants,  insurance  corporations  engaged  in  the  business  of  marine 
insurance,  did  by  a  policy  of  insurance  agree  to  indemnify  Armour, 
Plankinton  &  Co.,  the  owners  of  a  certaiu  cargo  of  wheat  on  board 
tbe  canal-boat  Worden,  upon  a  voyage  from  Buffalo  to  New  York, 
against  the  usual  marine  risks  and  perils  of  the  voyage;  that  there 
was  a  total  loss  of  the  cargo  upon  the  voyage,  and  an  abandoimient 
by  the  owners  to  the  libelants;  that  the  canal-boat  Worden,  upon 
the  voyage,  was  fastened  to  the  steam  canal-boat  Sydney,  and  was 
entirely  dependent  on  the  Sydney  for  motive  power ;  that  both  the 
Worden  and  the  Sydney  were  owned  by  the  same  p^sons;  that  the 
loss  occurred  by  the  negligence  of  the  persons  in  charge  of  the  two 
boats,  in  consequence  of  whichthe  Worden  was  driven  upon  the  rocks 
of  Esopus  island,  in  the  Hudson  river,  and  sank;  that  the  libelants 
became  liable  to  the  owners  of  the  cargo  in  the  sum  of  $9,21 1.75  as 
'for  a  total  loss,  and  paid  that  sum  to  them  as  the  insurance  upon  said 
cargo,  whereby  libelants  became  subrogated  to  the  owner's  canse  of 
action  against  the  vessels.  The  answer  of  the  claimant  admits  that 
he  was  the  owner  of  both  vessels ;  denies  that  tbe  libelants  insured 
the  owners  of  the  cargo  of  the  Worden ;  alleges  that  the  policy  insured 
the  claimant  as  carrier  of  the  cargo;  denies  all  averments  of  negli- 
gence; admits  that  the  Worden,  while  being  towed  by  .the  Sydney, 
and  while  entirely  under  the  control  and  management  of  the  Sydney, 
struck  the  rocks  upon  Esopus  island,  and  sunk ;  admits  that  these  were 
well-known  rocks,  easily  avoidable  ordinarily  by  tow-boats  and  their 
tows ;  and  avers  that  the  W^orden  foundered  by  reason  of  the  burst- 
ing of  the  boiler  of  the  Sydney,  whereby  that  steamer  was  unable  to 
control  her  movements,  and  was  carried  by  the  tide  and  wind  until 
the  Worden  struck  the  rooks.  The  answer  further  alleges  that  the 
claimant  paid  tbe  premium  to  tbe  libelants  for  the  insurance,  npon 
the  agreement  that  the  payment  of  any  loss  or  damage  to  the  cargo 
in  transitu  should  accrue  to  the  benefit  of  the  claimant,  and  relieve 
him  from  his  liability  for  such  loss  as  a  common  carrier. 

The  district  court  dismissed  the  libel,  and  upon  this  appeal  by.  the 
libelants  tbe  following  facts  are  found : 

(1)  Prior  to  tbe  seventeenth  day  of  May,  1883,  the  libelants  issued  and  de- 
livered to  the  firm  of  H.  Morse,  &  Co.  of  Buffalo,  Kew  York,  a  policy  of  in- 
surance, reciting  that  "on  accountof  H.  Morse  &  Co.,  for  whom  it  may  con- 
cern, they  do  insure  tbe  several  persona  whose  names  are  hereafter  indorsed 


Digitized  by 


Google 


THE  8YOKBY.  121 

on  the  policy  as  owner,  advancer,  or  common  carrier  of  goods,  merchandise, 
er  produce  on  liis  own  boat,  or  boats  belongint:  to  others,  loaded  on  coi^iuis- 
sion  or  chartered,  from  place  to  place  as  indorsed  hereon,  or  in  a  book  kept 
for  that  purpose,  for  the  several  amounts  at  the  rate  and  on  the  goods,  mer- 
chandise, or  produce  as  specified  in  the  indorsement,  beginning  the  adventure 
upon  the  goods,  merchandise,  or  produce  from  and  immediately  following 
the  landing  thereof  at  the  port  or  place  of  the  indorsement,  and,  (ontinuing 
the  same  until  the  goods,  merchandise,  or  produce  shall  be  safely  landed  at 
the  port  of  destination."  The  policy,  among  other  things,  excepted  from  the 
risk  all  losses  arising  from  want  of  ordinary  care  and  skill  In  lading  or  navi- 
gating the  boats. 

(2)  On  the  seventeenth  day  of  May,  1883,  Morse  &  Co.  applied  to  the  agent 
of  the  libelants  at  Buffalo  for  insurance  upon  a  cargo  of  wheat,  to  be  carried 
«n  board  the  canal-boat  William  Worden  from  Buffalo  to  New  York,  and 
requested  the  loss,  if  any,  to  be  made  payable  to  Morse  &  Co.,  or  order. 
Thereupon  the  agent  of  the  libelants  entered  in  the  book  a  memorandum  des- 
ignating Morse  &,  Co.  as  the  persons  on  whose  account  insurance  was  effected, 
dt^cribing  the  boat,  cargo,  and  voyage,  and  specifying  the  amount  insured 
upon  the  cargo  on  the  voyage,  from  Buffalo  to  New  York,  ns  89,875,  and  the 
premium  as  *14.82.  At  the  same  time  the  agents  of  th«  libelants  delivered 
to  Horse  &  Co.  a  certificate  certifying  that  Morse  &  Co.  were  insured  under 
and  subject  to  the  conditions  of  the  policy  before  mentioned,  in  the  sum  of 
49,875  on  cargo  of  wheat  on  board  boat  William  Worden  from  Buffalo  to 
Xew  York,  loss,  if  any,  payable  to  assured,  or  order. 

(3)  At  the  time  when  the  foregoing  policy  and  certificates  were  executed 
and  issued  by  the  libelants,  Morse  &  Co.  were  doing  business  at  Buffalo  as 
intermediaries  between  boatmen  and  shippets  of  cargo  in  procuring  car- 
foes  to  be  shipped  for  a  commission.  They  were  applied  to  by  the  owner  of 
the  canal-boat  Worden  to  procure  him  a  cargo  for  New  York.  They  there- 
upon applied  to  one  Meadows,  who  was  an  agent  for  Armour,  Flankinton  & 
Co.  for  a  cargo,  and  agreed  with  him  to  transport  7,900  bushels  of  wheat 
from  Buffalo  to  New  York  on  the  boat  Worden,  and  to  insure  the  same  for  a 
freight  of  five  cents  per  bushel.  Thereupon  they  entered  into  a  contract 
with  the  owner  of  the  Worden,  evidenced  by  a  bill  of  lading,  in  which  tliey 
were  described  as  shippers  of  the  cargo  for  transportation  of  the  cargo  to 
New  York,  and  procured  the  certificate  of  insurance  aforesaid,  and  indoi-sed 
and  delivered  to  the  agent  for  Armour,  Plankinton  &  Co.,  and  at  the  same 
time  entered  into  a  contract  with  him  for  the  transportation  of  the  cargo  to 
New  York,  evidenced  by  a  bill  of  lading  in  which  they  described  themselves 
as  carriers,  and  Armour,  Flankinton  &  Co.  as  shippers. 

(4)  At  the  time  Morse  &  Co.  executed  and  delived  the  bill  of  lading  to  the 
agent  of  Armour,  Flankinton  &  Co.  the  claimant,  as  master  of  the  Worden, 
also  executed  a  duplicate  bill  of  lading,  describing  himself  as  carrier,  and  de- 
livered it  to  said  agent. 

(5)  By  the  agreement  for  the  transportatiou  of  the  cargo  between  Morse  & 
Co.  and  the  claimant,  the  latter  was  to  receive  five  cents  per  bushel  as 
freight,  less  the  amount  to  be  paid  as  premium  for  insuring  the  cargo,  and 
less  a  commission  of  5  per  6eut.  upon  the  whole  freight  money  to  Morse 
4)  Co. 

(6)  Morse  Jb  Co.  atdvanced  to  the  agent  of  Armour,  Plankinton  &  Co.  8200 
for  prior  advances  made  by  the  agent  upon  the  wheat,  and  by  the  bills  of 
lading  the  cargo  was  to  be  delivered  upon  payment  of  this  advance  and  the 
height. 

'  (7)  At  the  time  of  making  application  for  the  insurance,  receiving  the 
eertiQcate,  and  signing  the  several  bills  of  lading,  it  was  understood  between 
Hone  it  Co.  and  the  daumant  that  the  latter  owned  the  Worden  and  the  Syd- 
aej,  and  intended  to  tow  the  Worden  by  the  Sydney  on  the  voyage. 
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(8)  Upon  the  voyage  the  Worden  was  wholly  under  the  control  of  the  Syd- 
ney, and  both  boats  were  navigated  as  one  vessel  practically ;  and  on  the 
twenty-eighth  day  of  May,  1883,  while  proceeding  on  the  voyi^e  down  th« 
Hudson  river  the  Worden  struck  the  rocks  on  Esopus  island,  and  sunk,  and 
her  cargo  was  damaged  to  the  amountof  $6,175.89.  These  were  well  known 
irocks,  easily  avoidable  by  vessels. 

(9)  There  is  no  evidence  of  any  negligence  on  the  part  of  those  in  charge 
of  the  navigation  of  the  Worden  or  the  Sydney,  except  such  as  appears  from 
admissions  in  the  answer  of  the  claimant. 

(10)  June  26,  1883,  the  libelants  paid  to  Armour,  Hankinton  &  Co.  the 
sum  of  89,211.75  on  account  of  the  loss  of  the  cargo  insured;  and  upon 
an  abandonment  by  the  owners  to  the,  libelants,  and  about  the  same  time, 
they  paid  to  Morse  &  Co.  the  sum  of  8520,  in  full  for  their  interest  in 
the  cargo. 

It  is  to  be  observed  that  the  cause  of  aotion  upon  which  the  libel 
proceeds  is  for  negligence.  It  is  not  claimed  that  the  vessels,  or 
either  of  them,  are  liable  because  of  a  breach  of  the  carrier's  con- 
tract. The  libelants  assert  that  they  have  succeeded  to  the  rights  of 
Armour,  Flankinton  &  Co.,  as  the  owners  of  the  cargo  of  the  Worden, 
to  recover  against  both  boats  becanse  of  loss  sustained  by  reason  of 
the  negligent  navigation  of  the  boats.  There  is  no  allegation  in  the 
libel  that  the  libelants  have  succeeded  to  the  rights  of  Armour, 
Flankinton  &  Co.  by  an  assignment  of  the  cause  of  action.  The 
libelants  rely  purely  upon  subrogation.  The  case  consequently  pre- 
sents two  questions :  First,  whether  upon  the  facts  a  cause  of  action 
existed  in  favor  of  Armour,  Flankinton  &  Go.  against  one  or  both  of 
the  vessels  at  the  time  of  the  payment  to  them  of  the  loss  by  the 
libelants ;  and,  second,  whether,  the  libelants  stand  by  subrogation  in 
the  place  of  Armour,  Flankinton  &  Co.  to  enforce  that  cause  of  action. 
If  Armour,  Flankinton  &  Co.  were  not  entitled  to  the  insurance,  as 
between  themselves  and  the  libelants,  under  the  policy  and  certifi- 
cate, the  libelants  cannot  recover. 

Treating  the  case  as  though  Armour,  Flankinton  &  Co.  were  libel- 
ants, their  right  to  recover  against  the  vessels  would  not  be  affected 
by  the  fact  that  they  had  been  paid  the  full  amount  of  their  loss  by 
the  insurers.  The  Monticelh,  17  How.  152.  If  the  insured  owner 
has  accepted  payment  from  the  insurer,  the  latter  may  use  the  name 
of  tbe  assured  to  obtain  redress  from  the  persons  whose  conduct  caused 
the  loss.  At  law,  the  insurer,  upon  subrogation  to  the  rights  of  the 
assured  by  payment  of  the  loss,  can  only  maintain  such  a  suit  in  the 
name  of  the  assured.  Oales  v.  Hailman,  11  Fa.  St.  515 ;  Hart  v. 
Western  R.  Co.,  13  Mete.  99;  Hall  v.  Railroad  Cos.,  13  Wall.  867; 
Mercantile  Ins.  Co.  v.  Calebs,  20  N.  Y.  173.  In  admiralty,  however, 
there  seems  to  be  no  reason  why  the  insurer  may  not,  as  in  equiiy, 
maintain  the  suit  in  bis  own  name  as  the  real  party  in  interest. 
Fretz  V.  Btdl,  12  How.  466;  The  Monticello  v.  Morrison,  17  How. 
155.  As  the  libelants  have  paid  Morse  &  Co.  for  their  interest  in. 
the  loss  all  the  parties  whose  rights  are  involved  are  before  the  court. 

Although  the  answer  denies  negligence  in  the  navigation  of  the 
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vessels,  it  admits  facts  which  raise  a  presumption  of  negligence. 
It  admits  that  the  Worden,  while  upon  her  voyage  on  the  Hudson 
river,  was  propelled  against  well  known  rocks,  and  alleges,  in  ex- 
entpation,  that  this  took  place  because  the  vessel  became  unman- 
ageable  in  consequence  of  the  bursting  of  the  boiler  of  the  Sydney. 
As  both  the  vessels  were  navigated  as  one,  and  were  owned  by  the 
claimant,  the  case  is  to  be  treated  as  though  the  libel  were  filed 
against  the  Sydney  alone,  and  as  though  a  vessel,  having  the 
power  to  move  or  stop  at  pleasure  in  a  channel  of  sufficient  breadth, 
were  eharged  with  negligence  by  reason  of  being  brought  into  collision 
with  a  well-known  ohBtrnction  easily  avoidable  by  those  in  charge. 
In  the  absence  of  any  explanatory  evidence  to  indicate  that  the  ac- 
cident was  one  which  could  not  be  foreseen  or  prevented  by  the  ex- 
ercise of  proper  nautical  skill,  the  facts  admitted  establish  a  prima 
facie  case  of  negligence.  The  Oranite  State,-  3  Wall.  810 ;  Orient 
Int.  Co.  V.  The  Saundsrs,  25  Fed.  Bep.  727.  No  evidence  has  been 
offered  in  support  of  the  exculpatory  allegations  of  the  answer. 
Even  had  it  been  shown  that  the  accident  was  occasioned  by  the  ex- 
plosion of  the  boiler,  and  that,  after  such  explosion,  the  Worden 
eould  not  have  been  saved  from  being  driven  with  snoh  violence  upon 
the  roeks  as  to  sink  her,  it  would  still  have  been  incumbent  upon  the 
claimant  to  show  that  the  boiler  was  in  a  safe  condition,  and  was 
properly  managed.  Boilers  do  not  usually  explode  when  they  are 
in  a  safe  condition  and  are  prudently  managed,  and  the  fact  of  an 
explosion  therefore  creates  a  presumption  of  negligence,  which  those 
who  are  responsible  for  the  consequences  must  overthrow  by  evi- 
dence showing  due  care,  or  the  existence  of  circumstances  over 
which  they  have  no  control,  to  which  the  result  may  be  fairly  attrib- 
nted.  Traneportation  Co.  v.  Downer,  11  Wall.  129;  2'he  New 
World  V.  King,  16  How.  477 ;  Rintoul  v.  New  York  Cent,  d  H.  B.  R. 
Co.,  21  Blatchf.  439;  8.  C.  17  Fed.  Bep.  906;  Mullen  v.  St.  John, 
57  N.  Y.  667.  In  the  case  of  Rote  v.  Stevens  li  Condit  Trantp.  Co. 
it  was  held  in  this  court  that  negligence  may  be  inferred  from  the 
fact  of  the  explosion  of  a  steam-boiler  on  a  vessel,  even  where  the 
defendant  is  ander  no  contract  obligation  to  the  plaintiff.  20  Blatchf. 
411,  and  11  Fed.  Bep.  438.  It  follows  that  a  sufficient  case  was 
shown  to  authorize  a  recovery  by  the  owner  of  the  cargo  against  the 
vessels. 

Assuming  that  Armour,  Plankinton  &  Go.  eould  recover  upon  the 
proofs  if  they  were  libelants,  it  remains  to  consider  whether  the  libel- 
ants became  subrogated  to  their  cause  of  action.  The  rule  is  ele- 
mentaty  that  payment  of  a  total  loss  by  the  insurer  works  an  equi- 
table assignment  to  him  of  the  property  and  all  the  remedies  which 
the  insured  had  against  the  others  for  the  loss.  The  question  is, 
then,  whether  Armour,  Plankinton  &  Go.  were  insured  to  the  extent 
of  their  interest  as  owners  of  the  cargo,  under  the  policy  and  cer- 
tificate issued  by  the  libelants  to  Morse  &  Co. 
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The  contract  of  insarance  is  fonnd  in  the  policy  and  certificate, 
sapplemented  by  such  extrinsic  evidence  as  may  be  properly  received 
to  explain  but  not  to  contradict  their  terms.  The  policy  is  a  running 
or  floating  policy,  intended  to  cover  future  shipments  of  goods  or 
produce.  Its  phraseology  respecting  the  persons  and  interests  to  be 
insured  is  somewhat  equivocal,  owing  doubtless  to  the  fact  that  the 
words  "on  account  of  H.  Morse  &  Co.  for  whom  it  may  concern." 
were  written  into  the  printed  form  adapted  to  insure  all  persons  wha 
might  become  parties  to  it  by  indorsing  their  names  thereon.  By  its 
terms,  the  voyage,  the  amount  to  be  insured,  the  property,  and  the 
rate  of  premium  are  to  be  described  by  an  indorsement  upon  the 
policy  or  in  a  book  kept  for  that  purpose;  such  indorsement  to  be 
approved,  and  signed  by  the  libelants.  It  is  to  be  read  as  though 
the  libelants  undertook  to  insure  Morse  &  Co.  for  themselves  and 
those  whom  they  might,  represent  in  procuring  insurance,  and  also 
undertook,  at  the  request  of  Morse  &  Go.  to  insure  any  other  persons 
having  an  interest  as  owners,  advancers,  or  common  carriers  whose 
names  and  interests  should  thereafter  be  indorsed  upon  the  policy. 
When  the  names  of  Morse  &  Co.  were  inserted  in  it,  it  was  appro« 
priate  to  meet  the  different  classes  of  transactions  which  an  insur- 
ance by  them  might  represent.  It  was  such  as  would  enable  them 
to  effect  an  insurance  in  their  own  name  when  they  had  any  interest 
in  the  risk  as  advancers  or  carriers,  or  to  obtain  insurance  for  the 
owner,  advancer,  or  carrier,  and  in  his  name,  if  they  desired  or  bad 
no  interest  themselves.  Upon  the  correct  construction,  insurance 
effected  in  the  name  of  Morse  &  Go.  was  to  inure  to  the  benefit  of 
all  concerned, — that  is,  for  the  benefit  of  all  for  whom  they  acted  in 
obtaining  insurance;  and  when  insurance  was  not  effected  in  the 
name  of  Morse  &  Co.  the  name  of  the  person  to  be  insured,  with  a 
statement  of  his  interest,  was  to  be  indorsed  on  the  policy,  and  he 
would  thereby  become  the  assured.  Upon  any  other  construction 
the  words  "for  whom  it  may  concern"  are  nugatory.  Insurance  in 
the  name  of  another  might  sometime  be  desirable  when  Morse  & 
Co.  had  no  interest  in  the  transaction  other  than  that  of  agent  for 
procuring  cargoes,  and  insurance  upon  them,  for  others  for  a  com- 
mission. 

No  indorsement  was  made  upon  the  policy  of  the  name  of  the  per- 
son  insured;  but  upon  the  application  for  the  insurance  the  memo- 
randum of  the  property,  the  voyage,  the  amount  of  insurance,  and 
the  rate  were  entered  by  the  libelants  in  the  book  kept  for  that  pur- 
pose as  recited  in  the  certibcate  deli"«rfid  by  them  to  Morse  &  Co. 
The  certificate  and  policy  are  to  be  reaa  tujjvther,  and,  so  read,  form 
a  contract  between  the  libelants  and  Morse  &  Co.  to  insure  the  latter 
"for  whom  it  may  concern."  This  was  an  insurance  for  Armour, 
Plankinton  &  Go.  to  the  extent  of  their  interests  as  owners  of  the 
cargo,  because  the  proofs  show  indisputably  that  Morse  &  Co.  ob* 
tained  the  insurance  at  the  request  and  for  the  protection  of  Armour, 
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Flankiaton  &  Cd.  It  was  also  an  imsuranoe  for  the  benefit  of  Morse 
&  Co.  to  the  extent  of  their  interests  as  carriers  and  for  advances. 

Although  the  general  rule  is  that,  if  a  policy  insures  the  interest 
only  of  the  person  named  in  it,  no  other  person  can  show  that  it  was 
also  int«nded  to  cover  bis  interest,  it  is  otherwise  if  the  policy  con* 
tains  the  phrase  "for  whom  it  may  concern ;"  and  under  such  a  pol- 
icy the  intention  of  the  person  who  effects  the  insurance  determines 
the  application  of  the  clause.  The  insurance  effected  by  him  in* 
sares  idl  who  have  an  insurable  interest  in  the  property  to  the  extent 
of  their  interests,  where  there  is  previous  authority,  or  subsequent  rat- 
ification of  an  insurance  obtained  for  them.  This  is  so  whether  the 
intention  of  the  person  effecting  the  insurance  is  known  to  the  in- 
surer or  not;  and  the  persons  whose  interests  are  thus  insured  may 
8oe  npon  the  policy  in  their  own  name,  and  a  recovery  by  one  inures 
to  the  benefit  of  all,  and  bars  s  recovery  by  the  others.  The  phrase 
ordinarily  applies,  however,  only  to  those  who  are  contemplated  at 
the  time  of  the  insurance,  and  who  then  had  an  insurable  interest 
in  the  subject-matter.  1  Pars.  Ins.  45;  Hopper  v.  Robinson,  98  TJ. 
B.  528 ;  Henshaw  v.  Mutual  Safety  Int.  Co.,  2  Blatchf .  99 ;  Hermann 
T.  Lom»iana  State  Ins.  Co.,  1  La.  502;  Ditnean  v.  Sua  Ins.  Co.,  12 
La.  Ann.  486;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  151;  Rogers  v. 
Traders'  Ins.  Co.,  6  Paige,  583. 

It  is  not  apparent  how  the  libelants,  after  payment  of  the  loss 
to  Armoar,  Plankinton  &  Co.  maintained  any  different  position,  in 
respect  to  their  rights  to  recover  against  the  vessel,  than  would  have 
been  occupied  by  Armour,  Plankinton  &  Co.  if  the  suit  bad  been 
broagbt  by  them  before  payment  of  the  loss.  The  libelants  did 
not,  by  paying  the  loss,  admit,  in  favor  of  the  claimant,  that  the  loss 
was  one  within  the  risk  of  the  policy,  and  therefore  not  within  one 
of  the  accepted  risks  as  a  loss  arising  from  the  want  of  ordinary  care 
in  navigating  the  boat.  They  were  obliged  to  pay  the  loss  to  Armour, 
Plankinton  &  Go.  before  they  could  assert  any  claim  against  him. 
When  they  paid  it,  they  became  Armour,  Plankinton  &  Co.  for  the 
purposes  of  enforcing  the  cause  of  action.  They  would  doubtless  be 
precladed  from  maintaining  an  action  against  Armoar,  Plankinton  & 
Co.  to  recover  back  the  payment  unless  they  could  show  fraud  or  mis- 
take. But  it  is  impossible  to  see  how  this  circumstance  can  prejudice 
them  in  an  action  against  a  third  person.  Moreover,  if  the  payment 
should  be  treated  as  an  admission  on  the  part  of  the  libelants  of  their 
understanding,  at  ihe  time,  that  the  loss  was  one  within  the  terms  of 
the  policy,  and  did  not  arise  from  an  accepted  risk,  nevertheless  the 
evidence  now  is  that  the  loss  arose  by  reason  of  the  negligence  of 
those  in  charge  of  the  vessels. 

The  decision  in  the  court  below,  as  appears  by  the  opinion  of  the 
learned  district  judge,  was  placed  upon  the  ground  that  the  insurance 
effected  by  Morse  &  Co.  was  an  insurance  for  themselves  only ;  but, 
if  otherwise,  was  intended  by  them  to  cover  the  insurable  interest  of 
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the  claimant  in  the  cargo  as  a  carrier;  that  the  insarance  therefore 
inured  to  the  claimant's  beneM  as  well  as  to  that  of  Sforse  &  Co. 
and  Armour,  Plankinton  &  Co.,  and  protected  him  to. the  extent  of 
his  liability  as  carrier  for  the  delivery  of  the  cargo  to  the  owner;  and 
that  payment  to  the  owner  was,  in  legal  effect,  payment  to  him,  and 
concluded  the  insurers  from  maintaining  the  suit  without  affirmative 
allegations  and  proof  that  the  payment  was  made  upon  a  mistake  of 
facts. 

If  Morse  &  Co.  were  the  only  parties  insured,  the  libel  was  prop- 
erly dismissed,  if  for  no  other  reason,  because  it  does  not  proceed 
upon  the  theory  that  the  libelants  have  succeeded  to  any  rights  by 
subrogation  except  to  those  of  .Armour,  Plankinton  &  Go.  But  the 
conclusion  that  Morse  &  Co.  were  the  only  parties  to  the  contract 
can  only  be  reached  by  refusing  to  give  any  effect  to  tbe  phrase  in 
the  policy  "for  whom  it  may  concern."  That  phrase  is  meaningless 
if  it  does  not  mean  that  an  insurance  effected  in  their  names  is  to  er- 
tend  to  all  for  whom  they  are  authorized  to  insure.  If  the  policy  were 
to  be  interpreted  as  intended  to  insure  only  those  persons  whose 
names  and  interests  should  be  indorsed  npon  it,  then  it  would  read 
as  though  the  phrase  "on  account  of  Morse  &  Co.,  for  whom  it  may 
concern,"  were  altogether  omitted.  With  the  phrase  inserted,  it  is 
unnecessary  to  indorse  the  name  subsequently  npon  the  policy,  bat 
all  become  parties,  "for  whom  it  may  concern,"  to  any  insurance 
which  may  be  effected  npon  their  application.  Upon  "any  other  con- 
struction of  tbe  policy  it  would  have  been  useless  to  insert  the  name 
of  Morse  &  Co.  in  the  policy  at  all. 

If  the  libelants  were  attempting  to  enforce  a  canse  of  action  against 
the  claimant  for  a  breach  of  his  obligations  as  a  carrier,  and  if  they 
had  insured  him  as  carrier,  as  well  as  Morse  &  Co.  and  Armour, 
Plankinton  &  Co.,  it  would  seem  very  clear  that  they  could  not  suc- 
ceed. In  such  a  case  they  would  be  attempting  to  reclaim  moneys 
which  they  had  agreed  to  appropriate  in  part  for  his  indemnity 
against  the  very  loss  which  had  arisen, — a  fund  which  became  his  to 
an  extent  commensurate  with  his  obligations  as  a  carrier  as  soon  as 
the  loss  took  place.  But  they  do  not  seek  to  recover  back  money 
which  they  have  paid  him,  or  paid  to  some  one  else  in  part  for  him, 
in  discharge  of  their  contract  of  indemnity.  They  seek  to  charge  him 
for  negligence  in  destroying  the  property  which  has  become  theirs  by 
an  equitable  assignment  from  the  owner. 

The  proofs  do  not  show  that  the  interest  of  tbe  carrier  was  in- 
tended to  be  insured  by  Morse  &  Co.  when  they  applied  for  the  in* 
surance  and  procured  the  certificate.  If,  as  was  thought  to  be  the 
fact  by  the  district  judge,  the  premium  was  paid  for  the  insurance  by 
the  claimant,  that  circumstance  would  be  quite  controlling  to  indi- 
cate an  understanding  between  Morse  and  himself  that  his  interest 
should  be  protected  by  the  insurance.  The  evidence  is  that  he 
agreed,  through  Morse  &  Co.,  with  the  agent  of  Armour,  Plankinton 
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&  Co.,  to  pay  the  preminm  as  a  part  of  the  consideration  of  the  con- 
tract for  transportation.  In  other  words,  he  agreed  for  $395  to 
transport  the  cargo  to  New  Tork,  and  pay  the  premium  for  insur- 
ance. He  paid  it  out  of  the  $395  received  from  Morse  and  Co.,  and 
in  no  other  way.  The  owners  paid  the  preminm  when  Morse  &  Co. 
were  paid  by  them. 

Considerable  evidence  was  elicited  from  the  witnesses  for  the  pur- 
pose of  showing  usage  among  shippers,  insurers,  and  boatmen,  at 
Buffalo,  to  the  effect  that  insurance  procured  under  circumstances 
similar  to  those  in  this  case  is  understood  to  protect  the  carrier  as 
welt  as  all  other  persons  interested  in  the  safe  transportation  of  the 
cargo.  The  evidence  falls  short  of  establishing  such  a  usage.  It  is 
loose,  conflicting,  conjectural,  and  equivocal.  See  Donnell  t.  Coluni' 
bian  Ins.  Co.,  2  Sum.  866;  The  Eddy,  5  Wall.  481;  Bolton  v.  Colder, 
1  Watts,  360 ;  U.  S.  v.  Buchanan,  8  How.  88,  102.  So  far  as  this 
evidence  tends  to  show  that  Morse  &  Co.,  when  they  procured  the 
insurance,  intended  to  obtain  it  for  the  benefit  of  the  carrier  as  well 
as  for  the  owners  and  themselves,  it  is  legitimate;  but  it  is  not  per- 
suasive in  view  of  the  fact  that  the  insurance  was  procured  at  the  re- 
quest of  the  owners,  and  as  a  condition  of  the  contract  for  transpor- 
tation, and  the  further  fact  that  there  was  no  conversation  between 
Morse  Sc  Go.  and  the  master  of  the  Worden. 
I  Those  considerations  lead  to  a  reversal  of  the  decree  of  the  district 

I  court.  The  apostles  indicate  that  the  question  whether  the  claimant 
was  guilty  of  negligence  in  the  navigation  of  the  boats  has  not  been 
fully  litigated,  and  that  the  claimant  has  mistakenly  relied  upon  the 
theory  that  the  facts  proved  did  not  make  out  a  prima  facie  case 
against  him.  It  is  therefore  deemed  proper  to  permit  the  claimant 
to  apply  for  leave  to  introduce  further  evidence  upon  the  question 
whether  the  loss  arose  from  the  want  of  ordinary  care  and  skill  in  the 
navigation  of  the  boats.-  Unless  such  an  application  is  made  within 
20  days  a  decree  will  be  entered  for  the  libelants  in  the  sum  of 
$6,175.89,  with  interest  from  May  28,  1883,  with  costs  in  this 
court  and  in  the  district  court. 
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ThB   GliABIOR. 
(Ditlrtet  Court,  E.  D.  MieUgan.    January  3S,  1886.) 

1.  CoLLisioiT— Nkougbht  Navioatiok— Steaicsr  STASBOABDnro  AHS  ArrmoT' 
iNQ  TO  Cross  Bows  of  Anothkx  Steaues. 

A  steamer  which  starboards,  and  attempts  to  cross  the  bows  of  another 
steamer  which  has  the  right  of  way,  does  so  at  her  peril,  and  will  be  held 
answerable  for  the  consequences. 
3.  Sam»— MtrrnAi,  FauiiT — Divisioir  of  Damaobs. 

Where  one  vessel  is  clearly  shown  to  have  been  in  fault,  there  should  also 
be  clear  evidence  of  a  contributing  fault  on  the  part  of  the  other  vessel  to 
justify  a  division  of  damages. 

This  was  a  libel  for  a  collision  between  the  railway  transfer  steamer 
Lansdowne  and  the  propeller  Clarion,  which  occurred  early  in  the 
morning  of  Jnly  15,  1885,  in  the  Detroit  river,  opposite  the  premises 
of  the  Michigan  Central  Bailroad  Company,  in  the  city  of  Detroit. 
The  libel  averred  that  the  Lansdowne  left  her  slip  on  the  American 
side  of  the  river  about  half-past  1  in  the  morning,  laden  with  a  train 
of  passenger  oars,  and  took  her  course  diagonally  across  the  river  for 
her  slip  upon  the  Canada  side,  nearly  two  miles  above  her  point  of 
departure.  When  about  the  middle  of  the  river,  and  somewhat'  on 
the  Canadian  side,  and  a  little  below  the  Canada  Southern  Railway 
slip,  she  made  the  Clarion  coming  down  the  river  exhibiting  her  white 
and  red  lights.  The  Lansdowne  blew  one  blast  of  her  whistle,  and 
ported.  The  Clarion  did  not  reply  at  once,  but  kept  on  showing  her 
red  light  until  within  a  short  distance  of  the  Lansdowne,  when  she 
blew  two  blasts  of  her  whistle,  and  suddenly  changed  her  course,  ex< 
hibiting  her  green  light,  beading  apparently  for  the  bow  of  the  Lans- 
downe. It  was  then  too  late  for  the  Lansdowne  to  change  her  course^ 
but  she  immediately  blew  another  signal  whistle,  and  reversed  her 
engines.  The  Qarion  came  on,  however,  showing  both  colored  lights, 
and  struck  the  Lansdowne  upon  her  port  wheel-house,  doing  damage 
to  a  larp;e  amount.  The  case  of  the  Clarion  was  that  after  passing 
Belle  isle,  above  the  city  on  the  Canada  side,  she  ported,  and  drew 
over  to  the  American  side  of  the  river,  within  five  or  six  hundred  feet 
of  the  docks  along  the  front  of  the  city,  for  the  purpose  of  calling  the 
attention  of  her  Detroit  agents  to  the  fact  that  she  was  passing  the 
city,  as  was  the  usual  custom  with  that  line  of  boats;  that  having 
given  her  signal  of  four  long  and  four  short  whistles  opposite  the  office 
of  the  company,  she  starboarded  for  the  purpose  of  clearing  the  "mid- 
dle ground"  opposite  the  Michigan  Central  Bailroad  freight-house  and 
resuming  her  course  down  the  river  on  the  Canadian  side ;  that  aboat 
this  time  she  heard  a  single  whistle  from  the  Lansdowne,  which  was 
coming  up  the  river  on  ber  starboard  bow,  showing  both  her  colored 
lights,  the  Clarion  then  showing  her  white  and  green  lights  to  the 
Lansdowne;  that  deeming  it  impossible  to  port  and  pass  the  Lans- 
downe on  the  port  side  on  account  of  the  proximity  of  the  middle 
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gronnd,  tlie  Clarion  immediately  replied  with  two  blasts,  when  the' 
Lansdowne  again  sounded  a  single  blast,  and  the  Clarion  thereupon 
at  onoe  stopped  and  backed;  that  up  to  the  time  the  Lansdowne 
Bonnded  her  second  signal  she  was  approaching  on  the  starboard  bow 
of  the  Clarion,  but  soon  thereafter  she  ported,  and  shot  across  the 
bows  of  the  Clarion,  and  so  brought  about  the  collision. 

The  court  was  assisted  upon  the  argument  by  Commander  Cook,  of 
the  navy,  and  C»pt.  Warner,  of  the  revenue  marine,  sitting  as  nau- 
tical assessors. 

H.  A.  Harmon  and  H.  H.  Swan,  for  libelant. 

Moore  db  Canfield,  lot  claimant. 

Bbowm,  J.  We  have  found  but  little  difficulty  in  reaching  a  oon- 
elosion  in  this  case.  Indeed,  there  is  no  such  dispute  with  regard 
to  the  facts  as  would  afifect  materially  the  result.  We  think  the  Lans* 
downe  left  her  slip  about  the  time  the  Clarion  passed  the  dock  of  Mr. 
Ghesebrough,  the  agent  of  the  line,  and  that  her  failure  to  hear  the 
eight  signals  of  the  Clarion  was  owing  to  the  fact  that  the  attention 
of  her  master  and  crew  was  diverted,  or  rather  was  not  fixed  upon 
the  approaching  vessel,  until  she  had  left  the  slip,  and  that  very  soon 
after  that  she  sounded  her  signal  of  one  whistle. 

So  far  as  the  locality  of  the  collision  is  concerned,  I  am  advised  by 
the  nautical  assessors  that  in  their  opinion  it  took  place  between  the 
Michigan  Central  Railway  elevator  A  and  the  Canada  Southern  slip, 
on  the  opposite  side  of  the  river,  and  at  a  point  somewhat  upon  the 
American  side,  with  room,  however,  quite  sufficient  for  the  Clarion  to 
have  passed  down  between  the  Lansdowne  and  the  middle  ground, 
which  lies  immediately  off  the  freight  depot  of  the  Michigan  Central 
Bailroad.     I  am  quite  satisfied  with  their  conclusion  upon  this  point. 

There  is  one  fact  developed  by  the  testimony  which  we  regard  as 
the  pivotal  fact  in  the  case,  and  one  of  much  more  importance  than 
the  mere  question  of  locality ;  and  that  is  that  at  the  time  the  Lans- 
downe blew  her  first  whistle  she  was  showing  both  her  colored  lights 
to  the  Clarion,  and  we  also  think  that  the  Clarion  was  probably  show- 
ing both  her  colored  lights  to  the  Lansdowne,  although  it  is  claimed 
by  the  Clarion  that  the  Lansdowne  was  then  upon  her  starboard  bow, 
in  which  case  the  Clarion  would  only  exhibit  her  green  light.  The 
two  steamers  then  were  approaching  either  end  on,  or  nearly  end  on, 
within  the  eighteenth  rule,  or  were  upon  crossing  courses  within  the 
nineteenth  rule,  the  Clarion  having  the  Lansdowne  upon  her  star- 
board side.  In  either  ease,  it  was  the  duty  of  the  Clarion  to  port,  or 
at  least  to  keep  out  of  the  way. .  So,  too,  upon  either  theory,  the 
Lansdowne  was  perfectly  justified  in  blowing  a  single  whistle  and 
porting.  Assuming  that  she  was  keeping  somewhat  on  the  American 
side,  we  do  not  find  that  there  is  any  rule  or  custom  that  would  for- 
bid her  taking  that  course,  provided  she  left  8u£ficieDt  room  to  per- 
mit the  Clarion  to  pass  down  upon  the  port  side.  Even  if  we  were  to 
v.27F.no.l — 9 
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confine  ourselves  to  the  testimony  of  Capt.  Harriman,  and  find  tho 
ooUision  took  place  on  the  American  side  of  the  river,  «e  do  not  feel 
bound  to  condemn  the  Lansdowne. 

Upon  receiving  the  single  whistle  of  the  Lansdowne,  it  was  the 
clear  duty  of  the  Clarion  to  answer  at  once  with  one  blast  of  her 
whistle,  and  to  keep  down  on  the  American  side  of  the  channel.  The 
Lansdowne  was  bound  to  give  her  room  enough  for  her  to  pass  down 
between  her  and  the  middle  ground,  and  the  Clarion  was  bound  to  pre- 
sume that  she  would  do  so.  Even  if  the  master  of  the  Clarion  was 
afraid  he  would  be  crowded  too  far  over  upon  the  American  side,  he 
should  not  have  starboarded,  but  should  have  stopped,  or  possibly 
stopped  and  reversed.  At  any  rate  he  should  have  stopped,  and  the 
very  worst  that  would  have  happened  to  him  would  have  been  to  drift 
ashore  on  the  middle  ground,  from  which  he  could  have  been  gotten 
off  with  little  or  no  loss.  In  any  view  of  the  case,  it  was  a  gross  fault 
upon  the  part  of  the  Clarion  to  blow  two  blasts  of  the  whistle  and 
starboard  her  wheel.  In  so  doing  she  acted  at  her  peril,  and  must 
be  held  answerable  for  the  consequences.  Bearing  in  mind  that  the 
two  steamers  were  approaching  each  other  at  a  combined  speed  of 
20  miles  an  hour,  and  that  they  must  have  been  less  than  a  mile 
apart  at  the  time  the  Lansdowne  blew  her  first  signal,  the  chances 
of  the  Clarion  crossing  the  bows  of  the  Lansdowne  before  the  latter 
reached  the  intersection  of  the  two  courses  were  very  slight.  I  know 
of  no  case  in  which  a  vessel  has  been  justified  in  disregarding  a  proper 
signal  from  an  approaching  vessel,  and  proposing  a  departure  from 
the  rule  of  the  road,  after  such  approaching  vessel  had  signified  her 
desire  to  adhere  to  it. 

In  the  case  of  The  Milwavkee,  Brown,  Adm.  313,  321,  it  was  held 
by  this  court  that  the  burden  is  upon  a  vessel  claiming  a  departure 
from  the  statutory  requirement  to  prove  "(1)  that  a  proposition  to 
depart  from  the  statute  was  made  by  her  by  means  of  signals  pre- 
scribed by  rule  of  the  supervising  inspectors,  and  in  due  season  for 
the  other  vessel  to  receive  the  proposition;  and  act  upon  it  with 
safety;  (2)  that  the  other  vessel  heard  and  understood  the  propo- 
sition thus  made;  (3)  that  the  other  vessel  accepted  the  proposition." 
"These  facts,"  says  Judge  Lonoyeab,  "must  be  made  out  by  clear  and 
satisfactory  proofs.  They  must  not  be  left  to  inference.  The  stat- 
ute in  question  is  one  of  vital  importance  for  the  protection  of  life 
and  property  upon  the  waters,  and  it  will  not  do  to  bold  a  party 
blameless  for  a  departure  from  its  plain  provisions  upon  a  plea  of  an 
agreement  or  license  to  do  so,  except  where  such  agreement. or  license 
is  admitted,  or  is  made  out  beyond  all  reasonable  doubt  by  clear  and 
satisfactory  proof.  "^Yhere  the  agreement  is  denied,  and  the  evi- 
dence is  conflicting  and  contradictory,  and  does  not  clearly  prepon- 
derate in  favor  of  such  agreement,  the  statute  must  govern,  and  the 
responsibility  of  parties  must  be  determined  accordingly."  I  regard 
this  as  a  sound  enunciation  of  the  law  upon  the  subject.    In  this 
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ease  the  proposition  to  depart  from  the  statute  is  the  more  excnsable 
from  the  fact  that  the  Laasdowne  had  already  signified  her  intention 
to  adhere  to  it. 

We  do  not  wish  to  be  understood  as  extenuating  in  an;  degree  the 
obvioQa  fault  of  the  Lansdowne  in  sailing  without  a  lookout.  We 
have  no  doubt  that,  having  regard  to  the  number  of  vessels  in  the 
Detroit  river,  to  the  valuable  lives  that  the  Lansdowne  had  on  board, 
to  her  great  size  and  speed,  and  the  tremendous  energy  with  which 
she  moved,  that  it  was  grossly  careless  for  her  to  navigate  without  a 
lookont,  and  we  should  promptly  condemn  her  in  this  case  did  we 
find  that  this  contributed  to  the  collision;  but  we  think  that  in  her 
management,  in  the  course  she  took,  in.  the  signals  she  gave  to  her 
wheel,  to  her  engineer,  and  to  the  approaching  vessel,  she  was  guilty 
of  no  fault.  She  appears,  too,  to  have  sighted  the  Clarion  as  soon 
as  she  left  her  slip.  In  this  connection  I  call  attention  to  the  lan- 
guage of  Jndge  WoODBirpF  in  the  case  of  The  Comet,  9  Blatchf.  329, 
in  which  he  says  that  where  one  vessel  has  been  guilty  of  a  clear 
fault,  there  should  also  be  clear  evidence  of  a  contributing  fault  on . 
the  part  of  the  other  vessel  in  order  to  divide  the  damages.  "It 
should  not  be  enough  that  they  make  the  care  and  skill  and  good 
management  of  the  other  vessel  doubtful:"  We  are  unable  to  put 
our  finger  upon  any  fault  committed  by  the  Lansdowne,  aside  from 
the  technical  one  of  being  insufficiently  manned. 

There  must  be  a  decree  for  the  libelant,  and  a  reference  to  a  com* 
missiouer  to  assess  the  damages. 


Borland  v.  Zittlosbn  and  others.* 
(DMrtef  Court,  8.  D.  Neia  York.    March  30, 1886.) 

.  Ships  akd  SsmiNQ— StjrPLrES— Patmeht— Part  Owweb'b  Note— Dischakob 
or  Othsr  Ownsbs. 

Sappliea  were  furnished  to  a  vessel  by  one  B.,  who  received  on  account  of 
it  the  four-months  note  of  Z.,  the  ship's  husband  and  a  part  owner.  Z.  sub- 
Mqnently  became  insolvent.  The  note  was  protested,  and  this  action  was 
broof^t  by  B.  against  all  the  owners  for  the  value  of  the  supplies.  It  ap- 
peared that  B..  in  so  taking  the  note,  did  the  best  he  could  to  obtain  payment. 
£kld,  that  sach  taking  of  Z.'s  note  by  B.  was  not  a  discharge  of  the  other 
part  owners. 

.  SAicB — EquiTABiiB  Ebtoffki/— EvioKiTCB — AsMiBBiORS,  Ubbatisj'actobt  Na- 
ture OP. 

The  master  of  the  vessel,  previous  to  remitting  several  sums  of  money  to 
Z.,  had  caused  inquiries  to  be  made  of  B.  as  to  whether  his  bill  for  supplies 
had  been  paid.  After  B.'s  death  several  witnesses  testified  that  B.  hau  ad- 
mitted that  it  had  been  paid  or  settled  by  Z.,  and  the  captain  made  several  re- 
mittances to  Z.,  as  managing  owner.  Z.  was,  however,  a  creditor  of  the  ship 
and  of  the  other  owners  on  joint  account,  to  a  much  larger  amount  than  the 
amount  of  the  remittances  thus  sent  him.    It  was  contended  that  this  admis- 

'Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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Bion  by  B.  created  an  equitable  ettoppel,  which  discharffed  the  respondents. 
Held,  on  the  evidence,  (1)  that  the  afleged  statementa  oiB.  were  improbable, 
and  not  satisfactorily  proved;  and,  (2)  if  made,  were  not  shown  to  have  been 
made  with  any  intent  to  induce  payment  to  Z.  by  the  master,  or  with  any 
knowledge  that  they  were  likely  to  do  so;  and  (3)  that  it  was  not  shown  that 
respondents  were  pecuniarily  prejudiced  by  the  misrepresentations  so  that 
it  would  be  unjust  to  allow  libelant's  claim.  Held,  therefore,  that  an  estoppel 
had  not  been  made  out,  and  that  libelant  should  recover. 
8.  Bamb — KoMmAL  Owkbk— Personai,  Liabilitt  fob  Supplies— Mabteb  ob 
MANAoma  Owneb's  Authority  to  Bind. 

"  The  law  is  well  settled  in  this  country  that  a  mere  registered  ovner,  hold- 
ing a  nominal  tiUe  only  for  the  benefit  of  another,  and  taking  no  part  or  in- 
terest in  the  vessel's  business,  is  not  personally  liable  for  supplies  furnished. 
In  such  cases,  though  the  vessel  may  be  bound  in  rem,  the  master  or  manag- 
ing owner  has  no  authority  to  bind  the  merely  nominal  owner  personally. " 

In  Admiralty. 

Wilcox,  Adamt  <t  Macklin,  for  libelant. 

Goodrich,  Deady  dk  Piatt,  for  respondents. 

Bbown,  J.  This  libel  vas  filed  to  recover  a  bill  of  $1,441.77  for 
supplies  furnished  by  the  libelant  to  the  ship  Zephyr  in  Jane,  1S83. 
The  proof  shows  that  the  registered  owners  were  the  defendants  Zitt- 
losen,  Springier,  and  Booth;  bat  that  Booth  was  a  mere  nominal 
owner,  holding  his  interest  for  the  benefit  of  the  defendant  Kruger,  a 
prior  registered  owner,  in  whose  interest  the  voyages  oontinaed  to  be 
spade  as  before;  that  Zittlosen  was  ship's  husband  and  general  agent 
of  the  vessel  in  New  York;  and  that  Booth  took  no  part  and  had  no 
beneficial  interest  in  her  navigation.  The  amount  of  the  supplies  was 
admitted. 

The  law  is  well  settled  in  this  country  that  a  mere  registered 
owner,  holding  a  nominal  title  only  for  the  benefit  of  another,  and 
taking  no  part  or  interest  in  the  vessel's  business,  is  not  personally 
liable  for  supplies  furnished.  In  such  cases,  tixough  the  vessel  may 
be  bound  in  rem,  the  master  or  ship's  agent  has  no  authority  to  bind 
the  merely  nominal  owner  personally.  Macy  v.  Wheeler,  30  N.  T. 
231,  241;  Stedman  v.  Feidler,  20  N.  Y.  437;  Scull  v.  Raymond,  18 
Fed.  Bep.  547,  549,  550,  and  cases  there  cited.  If,  in  any  such  caso, 
an  equitable  estoppel  might  arise  against  a  registered  owner  through 
the  effect  of  the  registry  and  the  representations  of  the  captain  or 
agent,  the  estoppel  could  not  arise  where  the  material-man  was  pat 
upon  his  guard,  or  had  reason  to  suppose  that  the  registered  owner 
was  a  merely  nominal  owner  for  the  benefit  of  another.  In  this  case 
I  thinlc  the  evidence  is  suificient  to  show  that  the  libelant  knew  that 
Booth,  though  one  of  the  registered  owners,  had  no  interest  in  the 
vessel.  In  Brodie  v.  Howard,  17  C.  B.  109, 121,  and  Frayer  v.  Cuth- 
hertson,  6  Q.  B.  Div.  93,  knowledge  that  a  part  owner  dissented  was 
held  immaterial.  It  was  held  a  sufiScient  defense  that  the  other 
owners  and  the  master  had  no  authority  to  bind  him.  Upon  either 
ground  the  defendant  Booth  must  be  held  not  liable  in  this  case. 

In  September,  1883,  the  libelant  took  the  note  of  Zittlosen,  the 
ship's  husband,  at  four  months,  for  the  amount  of  the  bill.    Before 
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it  matured  Zittlosen  beoame  insolvent,  and  the  note  was  protested, 
and  has  never  been  paid.  The  libelant  died,  and  the  case  was  oon- 
tinned  by  his  administratrix.  It  is  contended  that  the  othai'  defend- 
ants are  discharged,  on  the  ground  of  equitable  estoppel,  because  the 
master,  before  remitting  to  Zittlosen,  the  ship's  husband,  several 
snms  of  money  in  August,  1883,  amounting  altogether  to  about  $7,500, 
eansed  inquiries  to  be  made  of  Borland,  through  Erager,  whether  bis 
bill  for  supplies  had  been  paid ;  and  that  Borland,  in  answer  to  these 
inquiries,  stated  that  it  had  been  paid  or  settled  by  Zittlosen ;  and 
that  in  consequence  of  this  statement  the  remittances  were  sent  by  tbQ 
master  to  Zittlosen ;  and  that  but  for  such  assurances  the  master  would 
have  paid  the  libelant's  bill  through  some  other  channel,  as  some  ques- 
tion already  existed  as  to  Zittlosen 's  credit.  If  a  material-man  volunta- 
rily takes  a  note  or  bill  from  the  ship's  husband,  or  one  of  the  part  own- 
ers, knowing  that  he  might  have  the  money  from  the  other  owners 
jointly  liable,  and  the  situation  of  the  latter  is  afterwards  altered  for  the 
worse  through  their  dealings  with  the  agent,  no  doubt  the  owners  are 
discharged.  Macl.  Shipp.  (3d  Ed.)  113, 186;  Strong  v.  Hart,  6  Bam. 
k  C.  160.  But  in  this  case  the  evidence  does  not  suggest  any  intit 
mation  to  Borland  that  he  might  have  procured  the  money  from  any 
other  person  than  Zittlosen.  He  was  the  only  authorized  channel 
of  payment.  So  far  as  appears,  Borland,  in  taking  Zittlosen's  nolie, 
did  the  best  he  could  to  obtain  payment.  The  master  was  away ; 
Booth,  I  think,  was  known  not  to  be  really  interested  in  the  matter; 
and  Emger  was  known  not  to  be  the  person  from  whom  payment 
was  expected,  or  in  any  condition  to  pay.  Taking  the  note  of  Zitt- 
losen was,  therefore,  not  in  itself  any  discharge  of  the  other  defend- 
ants. In  re  The  Salem's  Cargo,  1  Spr.  392 ;  Bottomley  v.  Nuttall,  5 
C.  B.  (N.  8.)  122;  Muldon  v.  Whitlock,  1  Cow.  290;  Davison  v.  Don- 
aldson, 9  Q.  B.  Div.  623. 

The  estoppel  relied  on  is  based  upon  the  alleged  statements  or  ad- 
missions of  Borland,  which  three  witnesses  testified  were  made  by 
Mm  to  EJmger  in  July,  1883,  to  the  e£fect  that  he  had  been  paid,  or 
had  been  settled  with,  by  Zittlosen.  If  the  proofs  satisfied  me  that 
statements  of  this  kind  had  been  deliberately  made  by  Borland,  and 
made  either  with  the  design  to  influence  the  remittance  of  funds  to 
Zittlosen,  or  under  circumstances  that  Borland  might  reasonably 
have  supposed  would  influence  the  conduct  of  the  other  owners,  and 
that  the  other  owners,  relying  upon  these  statements,  had  afterwards 
femitted  funds  to  Zittlosen  to  their  prejudice,  no  doubt  a  legal  estop- 
pel would  be  made  out  against  any  subsequent  claim  upon  the  other 
owners;  for  the  remittance  and  the  consequent  injury  would  in  that 
ease  have  been  chargeable  to  the  wrongful  misrepresentation  of  the 
creditor.  Thomson  v.  Davenport,  9  Bam.  &  C.  78 ;  Robinson  v.  Read, 
Id.  449;  Irvine  v.  Watson,  5  Q.  13.  Div<  414;  Dnvison  v.  Donaldson, 
9  Q.  B.  Div.  623;  Heald  v.  Kenwortky,  10  Esoh.  739,  746;  Berwind 
T.  Schults!,  25  Fed.  Eep.  912,  920;  The  Irthington,  post,  143. 
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Conceding  that  something  of  the  purport  alleged  was  commnni. 
cated  by  Eruger  to  the  captain,  although  that  fact  was  not  strictly  or 
properly  proved,  and  conceding  that  about  $7,500  was  afterwards  re- 
mitted by  the  captain  to  Zittlosen,  in  order  to  constitute  an  equitable 
estoppel,  or  an  estoppel  in  pais,  the  proofs  must  show :  (1)  Reasonable 
certainty  as  to  the  misrepresentations  alleged ;  (3)  an  intent  that  the 
statements  should  be  acted  on,  or  knowledge  that  the  representation 
was  one  likely  to  be  acted  upon,  or  that  it  was  of  a  nature  and  under 
circumstances  calculated  to  mislead  the  other  party  to  bis  prejudice; 
(3)  and  that  the  other  party  was  thereby  induced  to  act  upon  it,  and 
did  act  upon  it,  to  his  prejudice.  Bigelow,  Estop.  (3d  Ed.)  484,  490, 
541,  549.  I  am  not  satisfied  that  the  facts  and  circumstances  proved 
are  sufficient  to  constitute  such  an  estoppel  in  this  case,  for  the  fol- 
lowing reasons : 

1.  Certainty  as  to  the  facts  is  the  first  requisite  of  sach  an  estop- 
pel. Bigelow,  Estop.  490 ;  The  Belle  of  the  Sea,  20  Wall.  421,  430. 
Testimony  as  to  naked  admissions  given  by  witnesses  who,  though 
not  parties  to  the  record,  are  in  close  sympathy  and  interest  with  the 
party  calling  them,  is  one  of  the  most  untrustworthy  kinds  of  evi- 
dence. 1  Greenl.  Ev.  §  200.  In  Lench  v.  Lenek,  10  Ves.  518,  Sir 
WiLiiUH  Gbamt  says :  "This  is,  in  all  cases,  most  unsatisfactory  evi- 
dence, on  account  of  the  facility  with  which  it  may  be  fabricated, 
and  the  impossibility  of  contradicting  it.  Besides,  the  slightest  mis- 
take or  failure  of  recollection  may  totally  alter  the  eSeot  of  the  d«o- 
laration."  This  was  approved  by  the  chancellor  in  Bottford  v.  BtarVf 
2  Johns.  Gh.  412,  and  by  Stoby,  J.,  in  Smith  v.  Burnham,  3  Sum. 
438.  Under  our  present  practice,  which  allows  parties  to  be  wit- 
nesses, where  such  testimony  is  given  after  the  death  of  the  person 
alleged  to  have  made  the  statements,  so  that  only  one  side  can  be 
heard,  it  is  liable  to  peculiar  suspicion.  Usually  the  witnesses  cannot 
give  the  precise  language,  nor  the  whole  of  it.  A  little  difference  of 
expression,  or  a  slight  qualification  omitted,  forgotten,  or  suppressed, 
might  neutralize  all  its  legal  effect.  In  the  oases  above  referred  to, 
the  absence  of  corroborative  circumstances,  with  some  countervailing 
proofs,  were  held  sufficient  ground  for  disregarding  it,  leading  to  the 
conclusion,  as  Stoby,  J.,  observes,  that  "there  may  have  been  some 
mistakes  and  misapprehensions,  to  say  the  least,  on  the  part  of  the 
witnesses  as  to  the  purport  and  effect  of  the  conversation  to  which 
they  testified."  When  there  are  no  corroborative  circumstances,  and 
the  proofs  show  beyond  controversy  the  incorrectness  of  the  state- 
ments alleged,  and  that  there  was  no  motive  to  mistake  the  fact,  it  is 
more  rational  to  suppose  misunderstanding  or  mistake  or  inaoenmoy 
in  the  testimony,  than  to  suppose  statements  made  which  the  circum- 
stances show  to  be  in  the  highest  degree  improbable,  if  not  incredible. 

Such  is  precisely  the  situaftion  of  the  libelant's  claim  here.  At  the 
time  the  statements  are  alleged  to  have  been  made  by  Borland,  that 
is,  in  July,  1883,  it  is  perfectly  certain  that  not  a  dollar  had  been 
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paid  npon  bis  claim,  and  that  no  settlement  had  been  made  in  ref- 
erence  to  it;  although  it  is  probable  from  other  testimony  that  some 
efforts  had  been  made  to  obtain  it.  The  note  was  not  taken  until  in 
September.  No  motive  is  suggested  that  Borland  could  hare  bad  to 
state  antralj  that  his  claim  was  either  paid  or  settled.  Had  it  been 
intimated  to  him  that  the  captain  wonld  send  him  the  money  for  his 
bill,  there  is  no  possible  doabt  that  he  would  have  accepted  the  prop- 
osition at  once.     No  such  intimation  was  given  him. 

2.  Whatever  the  conversation  may  have  been,  it  is  not  stated  that 
there  was  any  suggestion  to  Borland  that  the  inquiry  was  made  in 
the  master's  behalf,  or  intended  to  be  communicated  to  the  master, 
or  made  with  reference  to  securing  the  payment  of  the  libelant's  bill ; 
or  that  any  remittances  of  money  to  Zittlosen  were  intended.  Eru« 
ger,  to  whom  the  statements  are  said  to  have  been  made,  was  at  the 
time  largely  indebted  to  the  ship,  and  no  payment  or  settlement  was 
expected  by  Borland  through  him.  So  far  as  related,  the  conversa- 
tion, even  as  testiiied  to,  would  seem  merely  casual.  Estoppels  of 
this  character  are  based  upon  the  obligations  of  good  faith.  This  ob- 
ligation is  mutual,  and  requires  that  no  estoppel  be  drawn  from  con- 
versations merely,  unless  the  person  answering  inquiries  knows,  or 
has  reason  from  the  circumstances  to  believe,  that  the  action  of  others 
is  likely  to  be  influenced  by  his  answers.  Pierce  v.  Andrews,  6  Gush. 
4;  Bigelow,  Estop.  484,  529,  541.  There  was  nothing  to  indicate 
anything  of  this  kind  to  Borland.  Whatever  the  conversations  re- 
ferred to  may  have  been,  I  am  not  satisfied  that  the  testimony  as  to 
Borland's  remarks  fairly  represents  all  that  occurred.  The  remarks 
may  have  been  misunderstood,  or  imperfectly  reported,  or  not  se- 
riously meant.  He  could  not  have  supposed  or  suspected  that  they 
would  influence  any  one's  conduct.  They  may  have  been  mere  fa- 
cetuB  or  persiflage,  or  made  after  the  note*  had  been  taken  in  Sep- 
tember,— too  late  to  operate  as  an  estoppel. 

8.  To  constitute  an  estoppel  it  must  further  appear  that  the  de- 
fendants have  been  legally  prejudiced;  that  is,  so  substantially  in- 
jured that  it  would  be  unjust  to  allow  the  libelant's  demand.  The 
evidence  fails  to  show  this.  ■  The  proof  shows  that  both  the  other 
owners  were  indebted  to  the  ship,  and  to  Zittlosen,  as  ship's  husband, 
far  beyond  all  the  moneys  remitted  by  the  captain,  after  the  alleged 
statements  of  Borland.  If  the  captain  had  paid  Borland's  bill,  so 
much  less  would  have  been  remitted  to  Zittlosen,  and  the  liability  of 
the  master  and  of  Eruger  to  him  have  been  so  much  more.  It  is  not 
claimed,  and  there  is  no  reason  to  suppose,  that  the  master  would  not 
have  Bedt  to  Zittlosen  the  remaining  $6,000.  As  a  creditor  of  the 
ship  he  was  entitled  to  that  money.  It  was  a  matter  of  indifference 
to  these  defendants  whether  their  indebtedness  was  to  Zittlosen  alone, 
or  to  Borland  and  Zittlosen.  They  have  lost  nothing  by  paying  the 
whole  $7,500  to  Zittlosen,  instead  of  paying  some  $1,500  of  it  to  Bor- 
land.    The  fact  that  so  large  an  amount  of  money,  in  excess  of  Bor- 
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land's  bill,  waa  sent  to  Zittlosen,  rendej-s  it  improbable  that  the  oon- 
duct  of  the  defendants  in  sending  the  money  to  Zittlosen  yta,a  at  all 
ibduoed  by  Borland's  statements;  or  that  the  master's  inquiry  by 
letter  to  Eruger  was  anything  more  than  a  mere  voluntary  friendly 
act  for  Borland's  security.  Even  this  possible  view  is  somewhat 
doubtful,  from  the  fact  that  the  alleged  intention  to  pay  Borland  di- 
rectly, rather  than  through  Zittlosen,  if  he  was  not  already  paid,  was 
in  no  way  communicated  to  Borland  at  the  time,  as  it  naturally  would 
have  been  if  really  intended ;  and  that  alleged  intent  even  now  rests 
solely  upon  these  long  subsequent  statements  of  mere  secret,  uncom- 
mnnicated  intentions  at  that  time.  Upon  my  strong  doubts  of  the 
tiorreotness  of  the  testimony  as  to  the  statements  alleged  to  have  been 
made  by  Borland,  the  absence  of  any  corroborative  circumstances, 
and  of  any  offer  to  pay  him  at  the  time,  and  upon  the  evidence  show- 
ing that  there  has  been  no  substantial  legal  prejudice  as  respects  the 
liabilities  of  the  defendants,  on  the  whole,  1  must  hold  the  estoppel 
not  made  out.  Macl.  Shipp.  114,  186;  The  Active,  Ole.  286;  Robin- 
am  V.  Read,  9  Barn.  &  C.  449;  Muldon  v.  IVhitloek,  1  Cow.  290; 
Berwind  v.  Schultz,  35  Fed.  Rep.  913,  920;  Keay  v.  Fenwiek,  1  C.  P. 
Div.  745,  764. 

'  The  libelant  is  entitled  to  a  decree  against  all  the  defendants,  with 
costs,  except  as  against  Booth,  against  whom  the  libel  is  dismissed, 
with  costs. 


The  Edwin  I.  Morrison.* 
Bradley  Fbrtilizeb  Co.  v.  The  Edwin  I.  Morrison. 

{Distriei  Court,  8.  D.  New  York.    March  80, 1886.) 

Oabbtbr  o»  Goods  bt  Vessel— UnsBAwoKTHimsss—PaRiLS  of  thb  Sea— Dam- 
AOB  TO  Caboo—Pump-HoiiE— Taking  in  Watke— Insecuhb  Fa8tiining3 — 
Neqligkncb. 

The  schooner  M. ,  -^vhile  on  a  voyage  down  the  coast,  deeplyloadod,  in  the 
winter  season,  was  discovered  to  be  making  water  rapidly.  When  the  crew 
were  about  to  take  to  the  boats,  it  was  discovered  that  the  water  was  beini^ 
taken  in  through  one  of  the  bilge  pump  holes,  the  cap  of  which  had  come  oflf. 
The  proof  showed  articles  washed  about  the  deck.     On  the  hole   being 

,  covered,  the  vessel  was  pumped  free,  but  the  cargo  had  been  damaged  by  the 
water  taken  aboard,  and  this  suit  was  brought  for  such  damage.  The  vessel 
had  been  in  constant  use  for  some  11  years,  in  all  weathers.  There  had  never 
before  been  anv  accident  from  these  pump-holes.  It  appeared  that  the  cap 
of  the  pump-hole  had  never  been  unscrewed,  or  its  fastenings  tested,  for  sev- 
eral years  at  the  least.  Ileld,  that  the  c.ip  was  carried  away  on  account  of  the 
weakness  of  its  fastenings,  and  not  from  any  extraordinary  contingency;  and 
that  while  there  was  no  reason  to  charge  the  vessel  with  any  defect  in  her 
original  construction  with  sucli  pumpEoles,  she  was  bound,  before  starting 
at  this  season,  so  deeply  loaded,  to  have  seen  to  it  that  the  plates  and  caps 
were  secure  against  ordinary  accidents,  and  she  wu  liable  for  damage  to  her 
cargo  caused  by  her  neglect  to  do  so. 


'  Reported  by  Edward  0.  Benedict,  Esq.,  of  the  New  York  bar. 
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In  Admiralty. 

Scudder  dc  Carter,  for  libelants. 

Wileox,  AdatM  dt  Macklin,  for  claimant. 

Bbown,  3.  The  .libel  in  this  ease  was  filed  against  the  sehooner 
Edwin  I.  Morrison  to  recover  for  the  damage  done  to  a  cargo  of  guano 
by  sea-water  taken  aboard  on  the  tenth  day  of  January,  1884,  on  her 
▼oyage  from  Boston  to  Savannah.  The  schooner  sailed  on  the  fifth 
of  January,  and,  according  to  her  log,  on  the  afternoon  of  the  ninth 
of  January  met  a  very  strong  gale  and  heavy  sea,  and  shipped  great 
quantities  of  water.  The  10th  opened  with  a  strong  westerly  gale, 
sea  mnning  very  high.  "At  8  a.  m.,"  as  the  log  continues,  "set  two  reef 
foresail  and  ttorm  trysail,  and  Iwve  vessel  to,  heading  about  south.  Fonnd 
that  the  vessel  is  making  water  faster  than  we  can  pump  her  out  with 
both  pumps,  the  nun  not  being  able  to  work  at  pumping  steadily  because 
of  heavy  seas  sweeping  her  decks.  Sounded  pumps,  and  found  that 
she  has  sev»n  feet  of  water  in  the  bold.  Cut  the  boat  lashings,  and 
got  all  ready  to  leave  vessel,  when  found  that  the  cap  had  wasbed  oif 
the  bilge  pump  hole  on  the  port  side.  Nailed  a  piece  of  sheet  lead  over 
it,  and  started  both  pumps  agoing.  Pumped  two  hours,  and  sounded 
again,  and  found  that  we  are  freeing  her  very  rapidly."  The  words 
above  quoted  in  italics  have  been  added  to  the  log  at  some  time  since 
the  original  entry.  The  figure  "7"  is  written  over  an  erasure.  The 
damage  sued  for  was  occasioned  by  the  flooding  of  the  hold. 

The  evidence  leaves  no  doubt  that  most  of  the  water  was  taken  in 
through  the  bilge  pnmp  hole  referred  to  in  the  above  extract  from  the 
log.  This  was  a  hole  on  the  port  side,  in  the  water-ways,  a  short 
distance  only  in  front  of  the  poop,  and  ran  down  through  the  water* 
way  between  the  ceiling  and  the  skin  of  the  ship.  There  was  a  sim- 
ilar hole  on  the  starboard  side.  They  were  placed  there  in  the  con- 
■tmetion  of  the  ship  for  the  purpose  of  running  a  hose  down  in  the 
bilges  so  as  to  pump  out  the  water  more  thoroughly  in  case  of  a  light 
eai^  and  much  rolling.  The  hole  was  from  three  to  four  inches  in 
diameter,  and  was  covered  by  a  brass  plate  about  four  inches  square, 
conntersnnk  into  the  timber,  through  which  wap  a  hole  covered  by  a 
brass  cap  whioh  screwed  into  the  plate.  The  plate  was  fastened  into 
the  water-ways  by  screws.  Such  bilge  pump  holes  are  not  unusual 
in  vessels  constructed  in  some  localities,  and  seldom  have  any  acci- 
dents arisen  from  them.  The  mode  of  covering  them  above  de- 
scribed was  deemed  perfectly  secure.  Such  .caps  usually  project  a 
httle  above  the  surface  of  the  water-way,  the  upper  edge  of  the  cap 
being  beveled  off  so  as  to  leave  usually  not  more  than  an  eighth  of 
an  inch  of  perpendicular  surface.  The  only  question  in  this  case  is 
whether,  considering  all  the  circumstances,  any  negligence  is  shown 
either  in  the  handling  of  the  ship,  or  in  the  sufficiency  of  her  equip- 
ment as  a  seaworthy  vessel,  as  respects  the  proper  security  of  this 
port  cap  and  plate. 
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The  schooner  was  bailt  some  11  years  previous.  These  holes  had 
never  been  used.  Tbej  were  dangerous  unless  the  caps  and  plates 
to  cover  them  were  kept  perfectly  tight  and  secure.  The  obligation 
to  keep  watch  of  their  condition  was  as  stringent  as  the  danger  from 
weakness  in  them  was  extreme ;  yet  there  is  no  satisfactory  evidence 
that  there  bad  been  more  than  a  casual  examination  of  them  since 
the  schooner  was  built.  The  evidence  shows  that  up  to  about  half 
past  41  A.  M.  of  the  10th  the  schooner  had  made  no  more  water  than 
was  speedily  pumped  oat  in  the  ordinary  handling  of  the  pnmps  every 
two  hours.  Upon  renewing  the  pumping  at  half  past  4,  and  not  ob> 
taining  a  suck  as  soon  as'  usual,  the  captain,  at  5  a.  v.,  sounded  and 
found  18  inches  of  water  in  the  hold.  The  schooner  at  that  time, 
according  to  the  captain's  testimony,  was  on  the  port  tack,  lying  to. 
In  order  to  man  the  pumps  better  she  was  then  put  before  the  wind, 
with  the  wind  on  the  starboard  quarter,  which  gave  her  a  list  to  port 
of  about  two  streaks.  Notwithstanding  the  constant  pumping,  she  con- 
tinued settling  till  9  o'clock,  when  seven  feet  of  water  was  found  in  the 
hold.  The  captain  supposed  she  had  sprung  a  leak,  probably  through 
her  bow  ports.  About  11  o'clock  they  wore  ship,  which  presently 
brought  her  port  side  out  of  water;  when,  throngh  the  gargling  in  the 
bilge  pump  hole,  the  second  mate  discovered  the  opening,  as  the 
master  and  crew  were  on  the  point  of  abandoning  her.  The  open- 
ing was  soon  covered  with  sheet  lead,  and  shortly  after  the  ship  was 
'speedily  lightened  by  the  use  of  the  pamps.  The  second  mate,  who 
took  charge  of  the  watch  at  half  past  4,  says  that  she  was  then  on  ' 
the  starboard  tack ;  but  he  also  says  her  booms  were  on  the  starboard 
side,  and  that  the  port  side  was  lowest  in  the  water,  and  that  it  was 
8  o'clock  when  they  kept  her  off  on  the  same  tack. 

The  theory  of  the  defense  is  that  the  plate  and  cap  were  perfectly 
tight;  but  that,  through  the  many  seas  taken  aboard  and  the  wash- 
ing about  of  many  articles  upon  the  deck,  particularly  of  the  heavy 
covers  of  the  chain  lockers  that  had  got  adrift,  the  bilge  plate  and 
cover,  thoogh  perfectly  sound  and  tight  in  their  setting,  were  knocked 
off  by  violence  or  some  accidental  blow  of  the  floating  articles.  For 
the  libelants  it  is  urged  that  this  explanation  is  parely  hypothetical, 
and  not  entitled  to  be  accepted  as  a  discharge  of  the  ship's  presump- 
tive liability. 

1.  I  do  not  find  any  reason  to  charge  the  ship  with  any  defect  in 
her  original  construction  by  reason  of  having  the  bilge  pump  holes. 
The  fact  that  they  were  quite  commonly  used  in  the  construction  of 
such  vessels,  and  deemed  safe;  that  this  schooner  had  been  in  con- 
stant use  during  all  weathers  for  some  11  years  without  any  previoui 
accident  from  them ;  that  the  existence  of  these  boles  was  obvioos 
upon  any  careful  inspection  or  survey  of  the  schooner;  and  that  no 
objection  has  ever  been  made  to  them, — are  a  sufficient  answer  to 
any  charge  of  nnseawortbiness  from  the  mere  fact  of  having  snoh 
holes.     It  is,  doubtless,  possible  that  if  one  of  the  heavy  chain  locker 
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eoven  had  been  swept  violently  across  the  deok  in  an  exactly  level 
position,  and  with  a  sharp  and  hard  edge  had  hit  the  upright  surface 
of  the  cap,  that  might  have  torn  off  the  cap  and  plate,  and  account 
for  this  accident.  The  probabilities  of  any  such  contact  of  a  sharp 
and  solid  edge  of  one  of  these  covers  in  the  exact  position  to  do  this 
are  exceedingly  small.  The  cap  and  plate  ware  upon  the  water-ways, 
and  a  number  of  inches  above  the  deck.  The  second  mate  says  the 
covers  were  "water-logged."  They  would  hardly  seem  capable  of  in- 
flicting any  blow  that  would  not  sUde  off  and  over  the  beveled  edge 
of  the  cap,  jf  the  cap  and  plate  were  securely  fastened.  It  seems  in- 
credible, moreover,  that  any  such  blow  could  have  been  given  that 
would  not  have  left  its  marks  upon  the  stanchions  and  bulwarks  on 
ihe  port  side,  which  were  within  a  few  inches  of  the  plate;  yet  no 
such  marl^  appear,  nor  was  anything  broken  or  carried  away  in  that 
vicinity  except  the  cap  and  plate,  although  on  the  starboard  side  the 
bulwarks  were  in  some  places  carried  away.  There  is,  in  fact,  no 
evidence  of  any  such  violent  blow  in  the  region  of  the  cap  and  plate 
as  is  assumed  by  the  claimant.  Several  experts,  moreover,  express 
the  opinion  that  if  the  plate  had  been  carried  away  by  such  a  blow, 
the  wood,  if  sound,  would  have  retained  the  screws,  and  their  heads 
would  have  been  broken  off,  although  other  experts  express  a  contrary 
opinion.  The  screws,  however,  were  carried  away  with  the  plate. 
For  the  claimants  one  witness  testified  that  the  holes  of  the  screws 
were  sound,  and  not  decayed  or  blackened;  and  the  fact  that  the 
wood  held  the  sheet  lead  afterwards  nailed  upon  it  is  urged  as  evi- 
dence that  the  wood  was  sound.  Other  witnesses  also  testify  to  the 
fact  that  it  was  sound. 

The  question  is  entirely  one  of  probability  as  to  the  cause  of  the 
plates'  coming  off.  If  there  was  evidence  that  the  plate  had  been 
knocked  off  by  some  violent  blow  from  objects  washed  by  the  seas 
across  the  deck,  it  would  still  be  incumbent  upon  the  claimants  to 
satisfy  the  court  that  the  cap  and  plate  were  so  made  and  so  fastened 
as  not  to  be  liable  to  be  knocked  off  by  any  ordinary  collisions  of  that 
kind.  The  claimant  did  not  introduce  any  proof  by  exact  measure- 
ments to  show  what  was  the  height  of  the  cap  above  the  water-ways, 
or  the  height  of  the  perpendicular  edge  up  to  the  beveling,  nor  was 
the  duplicate  cap  on  the  starboard  side  produced.  Only  some  models 
and  samples  of  what  is  usual  were  exhibited.  From  the  evidence,  it 
must  be  inferred  that  for  several  years  past,  at  least,  if  not  ever  since 
the  schooner  was  finished,  the  cap  had  not  been  unscrewed,  nor  the 
fastenings  of  the  plate  tested. 

The  schooner  on  this  voyage  was  also  loaded  deep,  as  the  evidence 
clearly  shows.  The  second  mate  so  states  explicitly.  She  may  not 
have  been  loaded  so  deep  as  to  be  unseaworfhy  in  this  respect,  but 
she  was  loaded  deeper  than  is  usual  or  prudent  for  the  winter  season. 
She  was  a  stanch  vessel,  and  her  behavior  and  recovery,  notwith- 
standing she  was  on  the  verge  of  sinking,  are  good  evidence  as  to  her 
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Jg[enferallj  stanch  character  and  good  handling.  Bat  being  deeply 
doaded,  and  sailing  down  the  coast  in  the  winter  season,  it  was  to  be 
expected  that  she  would  encounter  storms,  and  that  her  decks  would 
all  the  more  from  her  deep  loading  be  swept  by  heavy  seas.  Before 
starting  out  thus  deeply  loaded  she  was  bound  to  have  seen  that  the 
plates  and  caps  in  her  water-ways  were  all  fast  and  secure  against  or- 
dinary accidents  or  colliBions  that  might  come  from  loose  objects 
swept  by  the  seas  across  her  decks. 

'  The  testimony  on  behalf  of  the  vessel,  at  the  trial,  I  must  deem 
somewhat  exaggerated,  both  as  to  the  severity  of  the  gales  she  met, 
and  as  to  the  amount  of  water  on  deck  prior  to  the  time  when  the 
leak  became  serioas.  After  the  leak  increased  rapidly  she  necessa- 
rily settled  gradually  lower  in  the  water,  and  consequently  was  much 
more  swept  by  the  seas.  It  is  noticeable  that  although  the  log  says 
that  the  vessel  on  the  9th  was  laboring  heavily,  and  shipped  great 
quantities  of  water,  this  is  not  stated  to  have  been  the  case  on  the' 
10th  until  after  8  a.  h.,  several  hours  after  this  heavy  leak  began, 
although  it  is  said  the  sea  was  running  very  high.  The  captain's 
statement,  moreover,  that  the  vessel  was  on  the  port  tack  through  the 
night  would  not  make  very  probable  a  list  to  port  before  the  cap  was 
knocked  off,  and  before  the  water  got  into  the  hold.  His  testimony 
in  the  various  places  where  this  subject  is  spoken  of  leaves  it  doubt- 
ful whether  she  had  any  list  to  port  before  she  was  headed  off  to  run 
free,  after  18  inches  of  water  had  been  discovered  at  5  o'clock;  and 
the  cap  must  have  got  off  before  that  time.  The  second  mate  testi- 
fies that  all  the  places  where  the  bulwarks  were  carried  sway  were 
"on  the  starboard  side;  that  is,  the  weather  side."  He  says  that 
about  5  o'clock  he  picked  up  one  of  the  chain  locker  covers  close  to 
the  poop,  where  it  bad  been  washed,  within  about  two  feet  of  the  port 
cap;  but  as  this  was,  as  he  said,  a  little  after  daylight,  it  must  have 
been  nearer  6  o'clock  than  5.  This  cover  he  says  was  of  wood,  and 
water-logged.  If  so,  its  edges  would  scarcely  be  sufficiently  hard  to 
knock  off  a  plate  properly  secured,  having  only  from  one  to  two 
eighths  of  an  inch  of  perpendicular  surface. 

.  There  can  scarcely  be  any  doubt  that  the  cap  and  plate  were  car- 
ried -off  through  the  action  of  the  sea  and  the  things  washed  about  the 
deck;  but  the  evidence  indicates  pretty  clearly  that  this  was  done 
before  the  vessel  was  subjected  to  any  extraordinary  conditions,  aside 
from  her  deep  loading;  and  it  is  certain  that  there  was  no  indication 
of  any  special  violence  about  the  wood-work  in  that  quarter,  such  as 
would  be  necessary  to  knock  away  such  a  cap  if  properly  secured.  I 
think  that  the  only  reasonable  conclusion  is  that,  after  11  years'  serv- 
ice, the  fastenings  had  become  weak,  and  that  the  plate  was  carried 
away  from  that  cause,  and  not  from  any  extraordinary  contingencies. 
The  fact  that  the  starboard  plate  was  still  secure  does  not  prove  that 
the  port  plate  might  not  have  become  loose  or  weak.  There  had  been 
Ho  careful  inspection  for  s  long  time  to  make  sure  of  its  safety  and 


Digitized  by 


Google 


THE   DENMARK-  141 

strength.  Its  insufficiency,  though  latent,  was  legiUy  at  the  risk  of 
the  vessel.  Work  y.  Leathers,  97  U.  8.  379;  Wilson  v.  Qriswold,  9 
Blatcfaf.  267;  Hubert  v.  Recknagel,  13  Fed.  Rep.  912;  The  Lillie 
Hamilton,  18  Fed.  Rep.  327. 

In  the  case  of  The  Titania,  19  Fed.  Eep.  101,  there  was  no  long 
lapse  of  time  during  which  the  original  fastenings  might  naturally 
have  become  weak.  The  fastening  and  the  careful  inspection  were 
recent.     Here  the  contrary  is  the  fact. 

To  be  ascribed  to  a  peril  of  the  seas,  the  burden  of  proof  is  upon 
the  vessel  to  show  that  the  plate  and  cap  were  probably  carried  away 
by  extraordinary  contingencies  not  reasonably  to  be  anticipated.  The 
evidence  does  not,  in  my  judgment,  disclose  any  such  extraordinary 
condition  of  things  at  the  early  hour  of  4 :  30  to  6  a.  m.  of  the  lOkh, 
considering  the  time  of  the  year  and  the  depth  of  loading  under  which 
the  vessel  set  sail.  It  does  not  appear  that  she  lost  a  spar  or  a  bit 
of  canvass,  althongh  there  was  doubtless  a  long  continuation  of  heavy 
weather.  The  improbability  that  any  of  the  supposed  causes  should 
have  carried  away  the  plate,  if  it  had  been  properly  secured  at  the 
time  of  sailing,  without  doing  any  other  damage  to  the  bulwarks  or 
stanchions  adjacent,  I  deem  so  great  that  I  feel  constrained  to  ascribe 
the  cause,  in  the  absence  of  proof  of  any  thorough  trial  or  inspection  of 
the  plate  before  the  schooner  sailed,  to  the  gradual  weakening  of  the 
fastenings  during  the  11  years  since  the  vessel  was  built. 

Fully  appreciating  the  uncertainty  and  embarrassment  that  attend 
ttie  case,  I  must  allow  judgment  for  the  libelant,  and  direct  an  order 
for  reference  to  compute  the  damages. 


Thb  Dknmabk.* 
Fbitzsohe  v.  The  Denmark  and  others. 
iDittriet  Oourt,  8.  D.  New  York.    April  S,  1888.) 

Carrikr  of  Goods  by  Vebsbij  —  Biu-  op  Lading— Valuable  Caroo — Valtje 
Concealed — Loss— Liability. 

A  quantity  of  hiKWy  valuable  muak  was  shipped  oa  the  steamship  D. ,  under 
a  bill  of  lading  which  read:  "Not  accountable  for  »  *  »  highly  valuable 
goods,  or  beyond  the  amount  of  one  hundred  pounds  sterling  for  any  one 
package,  unless  bills  of  lading  are  signed  therefor,  and  the  value  therein  ex- 
pressed, and  freight  paid  accordingly. "  The  value  of  the  music  was  not  dis- 
closed by  the  shipper,  nor  was  extra  freight  paid.  It  was  usual  to  pay  a  much 
larger  freight  on  musk.  The  musk  was  shipped  with  another  case  of  small 
Talne.  and  like  it  in  external  appearance.  On  the  voyage  the  box  was  rifled, 
and  the  musk  partly  lost.  There  w«s  no  evidence  of  intentional  wrong,  or 
want  of  ordinary  care  on  the  part  of  the  ship.  Held,  that  the  shipment  was 
prestimptively  in  bad  faith,  and  that  the  stipulation  of  the  bill  of  lading  pro- 
tected the  carrier,  and  that  the  libel  should  be  dismissed., 

'Eepoftcd  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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'  In  Admiralty. 

Samuel  V.  Speyer  and  F.  A.  Wilcox,  for  libelant. 

John  Chetwood,  for  claimants. 

#■ 

Bbown,  J.  In  September,  1880,  Fabre  &  Co.,  of  London,  as  agents 
for  the  libelants,  shipped  a  chest  of  tea,  and  two  other  cases,  marked, 
respectively,  F.  B.  3,  F.  B.  2,  and  F.  B.  4.  P.  B.  2  and  F.  B.  4 
were  boxes  of  similar  size  and  form;  F.  B.  2,  containing  acid  of  ben- 
zoin of  the  value  of  i615  16s.  8d.,  and  F.  B.  4  some  glass  bottles,  and 
three  small  tins  of  Tonquiu  mask,  of  the  value  of  £202  38.  The 
musk  was  in  pods,  and  very  valuable,  worth  i62  lOs.  per  ounce.  The 
bill  of  lading  contained,  among  numerous  other  provisions,  the  fol- 
lowing : 

"Not  accountable  for  vreigbt,  contents,  value,  length,  measure,  or  quan- 
tities or  condition  of  contents;  nor  for  money,  documents,  gold,  silver,  bul- 
lion, specie,  precious  metals,  jewelry,  precious  stones,  or  other  highly  valu- 
able goods,  or  beyond  ttie  amount  of  one  hundred  pounds  sterling  lor  anyone 
package,  unless  bills  of  lading  are  signed  therefor,  and  tlie  value  therein  «S9- 
pressed,  and  freight  paid  accordingly." 

No  value  was  mentioned  in  the  bill  of  lading,  or  stated  to  the  car- 
riers on  loading,  or  any  extra  freight  paid  for  the  highly  valuable  case 
of  musk.  On  goods  of  such  character,  if  known,  the  customary  rate 
was  1  per  cent,  freight, — very  much  higher  than  was  charged  in  this 
case.  Valuable  articles,  whose  value  was  stated  and  freight  paid 
accordingly,  were  usually  stored  in  the  store-room  of  the  ship,  and  a 
special  receipt  given  for  them.  Cloods  of  all  sizes,  not  valuable,  and 
simply  requiring  dry  stowage,  were  put  into  hold  No.  2  orlop, — the 
smallest  hold  of  the  ship.  The  goods  in  question,  not  being  shipped 
as  valuable,  were  stowed  in  No.  2  orlop.  On  the  voyage  to  New 
York  the  box  containing  the  musk  was  rifled,  and  its  contents  scat- 
tered, apparently  by  some  person  ignorant  of  its  value.  A  portion 
of  one  of  the  cases  was  lost.  One  was  subsequently  recovered  partly 
filled,  and  the  other  nearly  or  quite  empty.  This  suit  is  brought  for 
their  value.     The  other  two  cases  were  delivered  uninjured. 

The  libelant's  agents  must  be  assumed  to  have  been  acquainted 
with  the  fact  that  extra  freight  was  by  custom  always  payable  on 
musk,  as  well  as  with  the  usages  of  this  line  of  steamers,  and  with 
the  bills  of  lading,  and  their  stipulations,  including  the  stipulation 
above  quoted.  These  stipulations  bad  been  long  in  use;  and  it  was 
the  plain  duty  of  the  shipper  to  make  known  the  extreme  value  of 
the  musk  package,  and  to  pay  freight  accordingly,  both  from  the 
custom  and  from  the  express  stipulations.  I  cannot  regard  the  ship- 
meat  of  these  valuable  articles  as  ordinary  merchandise,  along  with 
other  cases  of  small  comparative  value  and  of  similar  external  ap- 
pearance, without  making  known  fhe  great  value  of  one  of  the  cases, 
as  other  than  presumptively  a  fraudulent  concealment  and  imposition 
upon  the  carrier.  The  right  of  a  carrier  to  protect  himself  against 
claims  for  extraordinary  damage  by  stipulating  for  notice  of  articles 
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speeially  valaable,  in  order  that  apeoial  care  may  be  given  to  them, 
and  to  require  the  payment  of  a  proportionate  oompensstion,  is  now 
too  well  settled  to  be  questioned.  Muser  v.  American  Erp,  Co.,  1 
Fed.  Bep.  382;  The  Hadji,  18  Fed.  Rep.  46&;  Hart  t.  Pennaylva^ 
Hia  R.  Co.,  112  U.  8.  331;  S.  G.  6  Sup.  Ct.  Bep.  151;  Magnin  r. 
Dintmore,  70  N.  T.  410.  No  express  inquiry  by  the  carrier  was  nec- 
essary. The  duty  of  disdosnre  was  incumbent  on  the  shipper.  Good 
faith  required  it.  Warner -^.Western  Transp.  Co.,  &  Eob.  4:90;  Tate 
T.  Hifshpt  15  Q.  B.  Div.  368.  By  whom  the  box  was  broken  open  is 
wholly  nnknown.  There  is  no  evidence  by  whom  it  was  done, — 
whether  by  a  passenf^er  or  by  one  of  the  seamen.  There  is  no  evi- 
denee  of  any  intentional  wrong,  or  of  want  of  ordinary  care,  on  the 
part  of  t^e  ship.  The  stipulation  of  the  bill  of  lading  must,  there- 
fore,  be  held  a  protection  to  the  carrier,  and  the  libel  must  be  dia- 
missed,  but,  under  the  eironmstanofs,  without  costs. 


The  Irthisotoii.* 

"Wbioht  and  others  v.  Thk  Irthinoton,  eto. 

{J>utnet  Oovri.  8.  D.  New  York.    March  80, 188S.) 

Siiipviko-Asta:kcbs— Attsuft  to  CoLi.Kcr  throdoh  Cha»tbrkr8— Estoppki.. 
W.  A  Go.,  aMnts  of  the  charterers,  made  advances  for  the  benefit  of  the 
steamer  I.  and  owners,  which  the  owners  were  bound  to  pay,  and  afterwards 
endeavored  to  have  them  collected  by  their  principals,  the  charterers  of  the 
Tessel;  which  arrangement  the  latter  at  first  agreed  to,  and  accepted  s  draft 
which  incladed  the  advances,  bat  soon  afterwards  repudiated  toe  arrange- 
ment. The  owners  adopted  libelant's  claim  into  their  accounts  as  a  credit  to 
the  charterers;  but  It  did  not  appear  that  the  latter  ratified  such  act  of  the 
owners,  or  that  anj  payment  was  made  by  the  owners  to  the  charteren  on  the 
faith  of  it  which  was  not  owed  the  charterers  irrespective  of  libelants'  claim; 
and  the  libelants'  claim  was  never  paid  by  the  owners.  Held  that,  as  the  sit- 
uation of  the  owners  had  not  been  in  any  way  changed  to  their  prejudice 
throagh  the  libelant's  original  request  to  the  charterers  to  collect  toe  claim, 
there  was  nothing  amounting  to  a  legal  estoppel  against  the  libelants,  and, 
tiieir  claim  being  a  valid  one,  they  were  entitled  to  recover  against  the  vessel. 

In  Admiralty. 

Wilcox,  Adami  <t  Macklin,  for  libelants. 

E.  B.  Conwn,  for  claimants. 

Bbowh,  J.  The  advances  made  by  Wright  &  Co.  were  such  as  did 
not  belong  to  their  principals,  the  charterers,  to  pay,  but  were  for  the 
benefit  of  the  ship  and  her  owners.  The  evidence  on  the  part  of  the 
claimants,  fairly  considered,  does  not  show  more  than  that  Wright  & 
Co.  endeavored  to  have  their  principals,  the  charterers,  collect  the 
advances  from  the  owners  for  the  libelants'  account.  The  libelants' 
evidence  shows  clearly  that  the  advances  were  not  made  a  charge 
against  Schnltz  as  debtor,  but  only  placed  in  his  account  for  the  pur- 

• 

>B«port«d by  Bdward  a.  Benedict,  Esq.,  af  the  New  York  bar. 
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pose  of  oollection  by  him.  The  charge  was  against  the  sbip  and  ovfxx' 
6rm  and  in  the  account  rendered  to  their  principal  the  nature  of  it 
was  indicated ;  and  though  Schultz  at  first  assented  to  their  request 
to  collect  it  for  then^,  and  accepted  the  draft  which  embraced  these 
items  along  with  others,  he  almost  immediately  afterwards  notified 
the  libelants  that  he  could  not  undertake  to  collect  it,  and  that  they 
must  themselves  collect  from  the  owners.  After  some  controversy 
about  the  matter,  the  libelants  credited  Schultz  with  the  amount  that 
they  had  previously  entered  in  his  accounts. 

As  the  facts  would  not  warrant  the  court  in  holding  that  the  ad- 
vances were  originally  made  on  the  credit  of  the  charterers,  the  debt 
was  a  legal  demand  against  the  ship  and  her  owners.  The  libelan.ts 
are  therefore  entitled  to  recover,  unless  this  legal  demand  has  been 
in  some  way  legally  discharged.  The  efforts  to  collect  it  through 
Schultz  seem  to  me  to  be  satisfactorily  explained,  as  above  stated. 
Had  Schultz  actually  collected  tLe  money  from  the  owners,  or  had  ho 
made  any  binding  settlement  of  his  accounts  with  them  in  which  this 
item  had  formed  a  part,  so  that  the  owners  would  be  legally  preju- 
diced by  treating  the  claim  as  a  subsisting  demand  against  them,  I 
should  have  held  that  to  constitute  an  estoppel  in  the  owners'  favor 
against  the  libelants,  although  the  latter  might  afterwards  have  failed 
to  recover  their  money  from  Schultz,  becaase  this  injury  to  the  own- 
ers would  have  arisen  through  the  creditors'  own  acts,  {^nd  have  made 
it  unjust  to  disturb  the  settled  accounts.  Robin$on  y.  Read,  9  Barn. 
&  C.  449;  Thomson  v.  Davenport,  Id.  78;  Davison  v.  Donaldson,  9  Q- 
B.  Div.  623;  Keay  v.  Fenwick,  1  C.  P.  Div.  745,  753,  756. 

The  evidence,  however,  shows  the  existence  of  a  controversy  at  this 
time  between  Schultz  and  the  owners.  The  owners  adopted  the  libel- 
ants' claim  into  their  accounts  as  a  credit  to  Schultz ;  but  it  does  not 
appear  that  Schultz  ever  adopted  this  act  of  the  owners,  or  ratified 
it,  or  that  any  settlement  between  them  was  ever  made  upon  that 
basis,  or  that  any  payment  of  money  was  made  by  the  owners  to 
Schultz  that  they  did  not  owe  him  irrespective  of  the  libelants'  olaiuL 
which  the  owners  had  put  into  their  account.  Schultz  claimed,  and 
still  claims,  so  far  as  appears,  a  balance  against  them.  The  ownera 
cannot  make  use  against  Schultz  of  the  libelants'  demand  against 
them  without  payment  of  that  demand.  It  has  never  been  paid  by 
them  either  to  Schultz  or  to  the  libelant^  and  the  situation  of  the  own- 
ers has  not  been  in  any  way  changed  to  their  prejudice  through  the 
libelants'  original  request  to  Schultz  to  collect  the  claim.  In  the  cas& 
of  Berwind  v.  Schultz,  25  Fed.  Rep.  912,  on  the  contrary,  it  was  clear 
that  the  principal  was  prejudiced  by  the  advance  of  money  based 
upon  the  written  receipt  given  by  the  creditor.  The  libelants'  de- 
mand being,  therefore,  a  valid  demand  against  the  ship,  and  never 
paid  to  the  libelants,  and  there  being  nothing  amounting  to  a  legal 
estoppel  against  ^bem,  I  must  find  that  they  are  entitled  to  the  sum 
claimed,  with  interest  and  costs. . 
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Hoc  and  others  v.  Eahleb.* 
{0iirmU0«v.rt,8.D.N«i»Tvrk.    March  S4. 1668.) 

1.  CouBn — Uhited  SrATsa  Suprkmb  Coubt— Appeal— Kecobd—Clbrk  Sub- 

ject TO  Direction  op  Court. 

The  transcript  of  a  record  on  appeal  is  understood  to  be  transmitted  to  the 
■upreme  court  from  the  circuit  court,  as  auch,  under  its  seal,  so  that  the  clerk 
in- making  and  certifying  the  transcript  acts  as  an  officer  of,  and  under  the 
general  direction  and  control  of,  the  lower  court,  in  the  first  instance,  subject 
to  the  further  order  of  tiie  snpreme  court  on  proceedings  on  suggestion  of 
diminution  of  the  record. 

2.  Same — Direction  to  the  Clerk. 

Where,  in  a  doubtful  case,  the  clerk  is  requested  by  one  party  to  an  appeal 
to  insert  in  the  transcript  what  he  is  requested  by  the  other  party  to  leave  out, 
a  direction  by  the  court  is  proper. 

S.  Same— What  the  Rbcord  shoitld  Contain— Rulk  8,  Supreme  Court. 

Where  an  opinion  had  been  rendered,  on  final  hearing,  sustaining  a  patent, 
and  afterwards,  on  motion  for  a  rehearing,  a  second  opinion  was  filed  deny- 
ing the  motion,  and  a  final  decree  had  been  entered,  referring  to  the  proceed- 
ings upon  the  motion  for  rehearing  as  well  as  to  the  former  proceedings,  from 
which  decree  an  appeal  was  prayed,  7ield,  that  the  opinion  on  the  renearing 
comes  within  the  requirements  of  rule  8  of  the  supreme  court,  which  requires 
a  copy  of  the  opinion  or  opinions  filed  in  the  case  to  be  annexed  to  and  trans- 
mitted with  the  record. 

4.  Hame — Motion  Papers. 

Where  the  motion  papers  on  rehearing,  taken  in  connection  with  the  record, 
illustrated  the  opinion  rendered  on  such  motion,  and  the  disposition  of  the 
motion  was  referred  to  in  the  decree  appealed  from,  held,  that  the  whole  was 
proper  to  be  transcribed  into  the  record.  Within  the  meaning  of  section  688, 
ReT.  St..  and  rule  8.  taken  together. 

In  Equity. 

W.  H.  L.  Lee,  for  appellant. 

Jamet  A,  Hovey,  for  appellee. 

Whbeler,  J.  This  suit  is  for  infringement  of  a  patent.  After  an 
opinion  on  final  hearing  sastaining  the  patent  a  motion  for  rehear- 
ing was  made  and  heard,  and  an  opinion  was  filed  denying  the  mo- 
tion, and  a  final  deoree  referring  to  the  proceedings  npon  the  motion 
as  well  as  the  former  proceedings  was  entered.  An  appeal  has  been 
taken  and  allowed,  and  a  transcript  of  the  record,  as  directed  by  law 
to  be  made,  and  copies  of  the  proofs,  and  of  such  entries  and  papers 
on  file  as  may  be  necessary  on  the  hearing  of  the  appeal,  are  to  be 
transmitted  from  this  oonrt  to  the  snpreme  court,  as  required  by  sec- 
tion 698  of  the  Bevised  Statutes.  Rule  8  of  the  supreme  court  re- 
qnires  a  copy  o(  the  opinion  or  opinions  filed  in  the  case  to  be  an- 
nexed to  and  transmitted  with  the  record.  The  form  of  certificate 
nsed  by  the  clerk  reads  that  the  transcript  to  which  it  is  attached  is 
a  true  and  complete  transcript.  The  appellant  requests  the  clerk  to 
leave  the  proceedings  and  opinion  on  the  motion  for  a  rehearing  out 
of  the  transcript,  and  to  certify  that  the  rest  is  a  true  and  complete 
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transcript,  which  the  clerk  deems  that  he  cannot  in  daty  do.  A  mo- 
tion is  made  that  he  be  directed  to  do  this,  and  has  been  beard. 
The  transcript  of  the  record  is  anderstood  to  be  transmitted  from 
this  court,  as  such,  under  its  seal,  to  the  supreme  court,  so  that  the 
clerk  in  making  and  certifying  the  transcript  acts  as  an  officer  of, 
and  under  the  general  direction  and  control  of,  this  court,  in  the  first 
instance,  subject  of  course  to  the  further  order  of  the  supreme  court 
on  proceedings  on  suggestion  of  diminution  of  the  record.  Therefore 
a  direction  of  this  coutt  in  a  doubtful  case,  where  the  clerk  is  re- 
quested to  insert  in  the  transcript  by  one  party  what  be  is  requested 
to  leave  out  by  the  other,  would  seem  to  be  proper.  As  argued  by 
the  appellant's  counsel,  the  only  question  before  the  supreme  court 
will  be  whether  the  decree  appealed  from  was  right  when  made,  and 
the  opinions  or  opinion  to  be  annexed  are  such  as  bear  upon  that  de- 
cree and  expound  the  reasons  for  making  it.  The  motion  in  this 
case  was  founded  largely  upon  the  record  as  it  stood  at  the  time  of 
the  first  opinion,  and  went  much  upon  the  ground  that  later  decis- 
ions of  the  supreme  court  would  lead  to  a  different  conclusion.  The 
second  opinion  reviewed  the  case  in  view  of  these  decisions.  The  de- 
cree was  entered  in  accordance  with  its  reasoning  as  well  as  with 
that  of  the  first  opinion.  Hoe  v.  Kahler,  25  Fed.  Bep.  271.  This 
opinion,  therefore,  comes  within  the  requirements  of  the  rule  of  the 
supreme  court.  The  motion  papers,  in  conueotion  with  the  record, 
illustrate  the  opinion,  and  the  disposition  of  the  motion  being  re- 
ferred to  in  the  decree,  the  whole  would  seem  to  be  proper  parts  of  the 
record  to  be  transcribed,  within  the  meaning  of  the  statute  and  rale 
taken  together.     Motion  denied. 


Faemebs'  Loan  &  Trust  Co.,  Trustee,  v.  Chicago  &  A.  Rt.  Co.  and 

others.' 

(Oireuit  Court.  D.  Indiana.    April  8, 1886.) 

1.  Trubt— Death  of  Tbitstkb  doks  sot  Invamdatk  Trust. 

A  trust,  valid  at  its  inception,  Ib  never  permitted  to  fail  for  lack  of  a  trustee; 
«,  g.,  a  conveyance  in  trust  to  two,  one  capable  of  taking  and  one  not,  will 
not  become  invalid  by  reason  of  the  death  of  the  competent  trustee. 

2.  Same— CiTizKN  of  Nation  has  Right  to  Hold  Pbofkbtt  upon  Tbxist  m 

ANY  State. 

A  citizen  of  the  United  States  has  the  right  to  hold  real  and  personal  prop- 
erty, absolutely,  or  in  trust  for  his  own  benefit,  or  in  trust  for  the  benetit  of 
himself  and  otners,  in  any  state  of  the  Union.     So  held  arguendo. 
8.  Same— State  Statute  Confining  Thubtees  to  Residents,  Void  as  to  Cit- 
izens of  the  United  States. 

A  state  statute  which  declared  a  convevance  in  trust  of  real  or  personal 
property  to  a  non-resident,  except  by  will,  invalid,  is  void  as  to  citizens  of 
the  United  States,  as  inconsistent  with  the  constitution,  art.  4,  §  t,  cL  1,  which 
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proTides  \h»t  "the  citizens  of  each  Btate  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states. "    So  held  arguendo. 

4.  Same — Fokeiojt  Corporation— State  Statute  ConrFtsrsa  Tbitstees  to  Rbs- 

IDBNT8  DOBS  NOT  AFFECT  SnCH  C!0RP0RATI0ir. 

A  State  statute  'which  declares  a  conveyance  in  trust  of  real  or  personal 
property  to  other  than  "a  bona  fide  resident"  of  the  state  invalid,  and  which 
provides  that  a  trustee's  right  shall  cease  upon  his  removal  from  the  state, 
hM,  in  view  of  surrounding  facts,  not  to  govern  a  conveyance  in  trust  to  a 
foreign  corporation  of  property  within  the  state. 

5.  Same — Construction  of  Trust  Deed — Right  to  Foreclose  not  Barred. 

Provisions  in  a  trust  deed  made  by  a  railway  corporation  to  secure  its 
bondholdm,  which  prohibit  the  trustee,  without  the  consent  of  the  holders 
of  a  majorit^r  ot  the  bonds,  to  declare  the  principal  due  before  maturity,  to 
take  possession  of  the  mortgaged  property,  operate,  or  sell  it.  or  to  maintain 
a  foreclosure  suit  for  the  principal  before  the  maturity  of  the  bonds,  do  not 
abrogate  the  right  of  the  trustee,  at  the  request  of  a  single  bondholder,  or  the 
right  of  a  single  bondholder  himself,  if  the  trustee  refuses  to  act,  to  fore- 
close, upon  breach  of  Ae  condition  of  the  deed  by  the  corporation's  failure 
to  pay  interest. 

8.  Baosoads — MoBTOATE — ^Fobeci,osube  fob  Interest  Due— Fork  of  Decree. 
In  a  suit  by  a  trustee  suing  for  the  benefit  of  bondholders  to  foreclose  a 
trust  deed  against  a  railway  corporation  to  enforce  the  payment  of  overdue 
int«re8t,  complainant,  unless  restrained  br  the  trust  deed,  is  entitled  to  a  de- 
cree nigi  for  the  amount  due  and  for  a  safe  of  the  mortgaged  property  upon 
default  in  payment.  Upon  payment  of  the  amount  due,  the  foreclosure  de- 
cree will  be  suspended  until  default  again  occors  ih  the  payment  of  interest. 

7.  RECErvKK— His  Affointiebiit  Dibgbetionabt. 

The  appointment  of  a  receiver  rests  in  the  sound  discretion  of  the  court. 
Defendant's  insolvency  may  or  may  not  be  cause  for  appointing  receiver. 


I  In  Equity. 

I  B.  H.  Brigtow,  J.  E.  McDonald,  H.  B.  Turner,  and  C.  N.  Steele, 

for  compUunant. 
J.  H.  Choate,J.J.  MeCook,  Ghatiet  L.  Atterbury,  Edward  Daniels, 

C.  W.  Fairbankt,  and  Jacob  S.  SUck,  for  defendants. 

Gbksham,  J.  The  Chicago  &  Atlantis  Bailvay  Company,  on  the 
thirteenth  of  Jnne,  1S81,  by  its  deed  of  trust,  conveyed  to  the  Farm- 
ers' Loan  &  Trust  Company,  a  New  York  corporation,  and  Conrad 
Baker,  a  resident  and  citizen  of  Indiana,  its  line  of  railway  extending 
from  Mai^on,  Ohio,  to  Chicago,  together  with  all  other  property  of 
every  character  which  it  then  owned  or  might  thereafter  acquire,  to 
secure  an  issue  of  6,500  bonds  of  $1,000  each,  payable  on  November 
1,  1920,  with  interest  at  6  per  cent,  per  annum,  payable  semi-an- 
nually on  the  first  days  of  May  and  November.  On  the  fifteenth  day 
of  September,  1888,  the  railway  company,  by  a  second  trust  deed, 
conveyed  the  same  property  to  the  Farmers'  Loan  &  Trust  Company 
and  George  J.  Bippus,  a  citizen  of  Indiana,  to  secure  an  additional 
issue  of  5,000  bonds  of  $1,000  each,  payable  on  the  first  day  of 
AngDst,  1923,  with  interest  at  the  rate  of  6  per  cent,  per  annum,  pay- 
able semi-annually  on  the  first  days  of  February  and  August.  This 
suit  is  brought  by  the  Farmers'  Loan  &  Trust  Company  against  the 
Chicago  &  Atlantic  Railway  Company  and  George  J.  Bippus,  the  co- 
trustee in  the  second  mortgage;  Conrad  Baker,  the  co-trustee  in  the 
first  mortgage,  being  dead. 
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Section  2988  of  tbe  Bevised  Statutes  of  Indiana,  wfaich  was  in 
force  iirben  the  trust  deeds  were  executed,  provides  that  "it  shall  be 
unlawful  for  any  person,  aseociation,  or  oorporation  to  nominate  or 
appoint  any  person  a  trustee  in  any  deed,  mortgage,  or  other  instm- 
ment  in  writing,  (except  wills,)  for  any  purpose  whatever,  who  shall 
not  be  at  the  time  a  bona  fide  resident  of  the  state  of  Indiana ;  and 
it  shall  be  unlawful  for  any  person  who  is  not  a  bona  fide  resident  of 
the  state  to  act  as  such  trustee.  And  if  any  person,  after  his  appoint- 
ment as  such  trustee,  shall  remove  from  the  state,  then  bis  rights, 
powers,  and  duties  as  such  trustee  shall  cease,  and  the  proper  court 
shall  appoint  his  successor,  pursuant  to  the  act  to  which  this  is  sup- 
plemental." 

It  is  urged  that  inasmuch  as  the  Farmers'  Loan  &  Trust  Company 
is  a  New  York  corporation  it  was  not  capable,  under  this  statute,  of 
acting  as  trustee  in  the  trust  deed  or  mortgage,  and  that  it  cannot, 
therefore,  maintain  this  suit.  The  Chicago  &  Atlantic  Company  con- 
veyed its  property  in  trust  to  secure  its  bonds,  and  it  would  not,  per- 
haps, as  between  itself  and  the  bondholders,  be  permitted  to  urge 
this  objection  against  the  validity  of  its  own  solemn  act.  Gov. 
Baker,  the  co-trustee,  who  died  before  the  suit  was  brought,  and  whose 
successor  in  the  trust  has  not  been  appointed,  was  a  resident. of 
Indiana  when  the  trust  deed  was  executed.  This  satisfied  the  re- 
quirements of  the  Indiana  statute.  No  court  would  be  expected  to 
hold  that  the  trust  deed  was  void  because  one  of  the  trustees  was  not 
a  resident  of  Indiana,.  If  it  be  true  that  the  Farmers'  Loan  &  Trast 
Company  was  not  capable  of  acting  as  trustee  to  the  extent  of  taking 
title  to  so  much  of  the  mortgaged  property  as  was  situated  within  the 
state,  or  that  its  designation  as  trustee  was  to  that  extent  inoperative 
and  void,  nevertheless  the  trust  deed  was  valid  when  executed,  and  a 
trust  is  never  permitted  to  fail  for  want  of  a  trustee.  The  trust  prop- 
erty was  conveyed  as  an  entirety  to  secure  the  payment  of  the  bonds 
and  coupons,  and  it  is  not  claimed  that  the  Farmers'  Loan  d'  Trust 
Company  was  incapable  of  acting  as  trustee  so  far  as  the  trust  em- 
braced property  within  the  states  of  Ohio  and  Illinois.  Suits  between 
the  same  parties,  asking  the  same  relief,  commonly  called  "ancillary" 
suits,  may  be,  and  presumably  have  been,  instituted  in  the  circuit 
court  of  the  United  States  for  the  Northern  district  of  Ohio  and  the 
Northern  district  of  Illinois,  and  the  court  in  either  of  those  jurisdic- 
tions would  have  authority  to  decree  a  sale  of  the  mortgaged  property 
as  an  entirety.     Midler  v.  Dows,  94  U.  S.  444. 

If,  under  such  circumstances,  a  court  of  equity  has  authority  to 
allow  the  requesting  coupon-holders  to  be  made  co-complainants  with 
the  Farmers'  Loan  &  Trust  Company,  it  would  be  expected  to  exercise  it 
instead  of  dismissing  the  bill.  The  facts  of  this  case  would  perhaps 
justify  the  exercise  of  that  authority.  But  if  the  Chicago  &  Atlantic 
Company  be  not  estopped  from  denying  that  the  Farmers'  Loan  dc 
Trust  Company  was  capable  of  acting  as  trustee,  and  if  the  court  is  not 
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authorized  to  allow  the  coupon-holders,  at  whose  request  the  suit  was 
brought,  to  be  substituted  as  complainants  or  made  co-complainants 
with  the  Farmers'  Loan  &  Trust  Company,  the  bill  must  be  dismissed, 
unless  the  statute  relied  on  is  invalid. 

It  will  be  observed  that  this  statute  does  not  prohibit  foreign  cor> 
porations  from  doing  business  in  this  state.  Obviously  that  was  not 
the  design  of  the  legislature.  It  is  a  statute  which  denies  to  residents 
of  other  states  the  right  to  take  and  hold  in  trust,  otherwise  than  by 
last  will  and  testament,  real  and  personal  property  in  Indiana.  -  The 
right  is  asserted  to  deny  to  persons,  assooiations,  or  corporations, 
within  or  without  the  state,  power  to  convey  to  any  person  in  trust, 
not  a  resident  of  Indiana,  real  or  personal  property  within  the  state. 
This  is  a  plain  discrimination  against  the  residents  of  other  states. 
If  Indiana  may  disqualify  a  resident  of  another  state  from  acting  as 
trustee  in  a  trust  deed  or  mortgage  which  conveys  real  or  personal 
property  as  security  for  a  debt  due  to  himself  alone,  or  for  debts  due 
himself  and  other  creditors,  it  would  seem  that  the  state  might  pro- 
hibit citizens  of  other  states  from  holding  property  within  the  state, 
and  to  that  extent  from  doing  business  within  the  state.  No  state 
can  do  the  latter.  A  person  may,  and  frequently  does,  acquire  a 
property  interest  by  a  conveyance  to  him  in  trust.  A  citizen  of  the 
tinited  States  cannot  be  denied  the  right  to  take  and  hold  absolutely 
real  or  personal  property  in  any  state  of  the  Union,  nor  can  he  be 
denied  the  right  to  accept  the  oonvejanoe  of  such  property  in  trust 
for  his  sole  benefit,  or  for  the  beneht  of  himself  and  others.  This 
right  is  incident  to  national  citizenship. 

Section  2  of  article  A  of  the  constitution  of  the  United  States  de- 
clares that  "the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states."  "At- 
tempt n'ill  not  be  made,"  say  the  supreme  court  of  the  United  States 
in  Ward  v.  Maryland,  12  Wall.  418,  "to  define  the  words  '  privileges 
and  immunities,'  or  to  specify  the  rights  which  they  are  intended  to 
secure  and  protect,  beyond  what  may  be  necessary  to  the  decision  of 
the  case  before  the  court.  Beyond  doubt,  those  words  are  words  of 
very  comprehensive  meaning;  but  it  will  be  sufficient  to  say  that  the 
clause  plainly  and  unmistakably  secures  and  protects  the  right  of  a 
citizen  of  one  state  to  pass  into  any  other  state  of  the  Union  for  the 
purpose  of  engaging  in  lawful  commerce,  trade,  or  business,  without 
molestation;  to  acquire  personal  property;  to  take  and  hold  real  es- 
tate,    •     *     •"      • 

But  it  may  be  said  that  the  word  "person,"  as  used  in  the  statute, 
includes  artificial  as  well  as  natural  persons,  and  that  the  statute  is 
capable  of  enforcement  as  against  corporations  only.  A  careful  read- 
ing of  the  act  will  show  that  it  is  not  capable  of  sach  construction. 
The  latter  clause  of  the  section  says:  "If  any  person,  after  his  ap- 
pointment as  such  trustee,  shall  remove  from  the  state,  his  riglit  as 
trustee  shall  cease."     A  domestic  corporation  cannot  remove  from. 
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the  state ;  and  if  the  words  "a  foreign  corporation"  be  read  into  the 
statute,  they  are  qnalified  by  the  words  "fcona^de  resident,"  and  it  is 
plain  that  a  foreign  corporation  cannot  become  a  "6ona^e  resident" 
of  a  state  which  does  not  create  it.  A  corporation  is  a  mere  creation 
of  local  law,  having  no  legal  existence  beyond  the  sovereignty  where 
created.  It  dwells  in  the  place  of  its  creation  and  cannot  migrate. 
Paul  V.  Virginia,  8  Wall.  168.  How,  then,  can  a  corporation  of  an- 
other state  become  a  bona  fide  resident  of  Indiana  ?  It  is  trae  that 
the  existence  of  a  corporation  may  be  and  frequently  is  recognized 
abroad  by  the  enforcement  of  its  contracts  made  abroad  as  well  as 
at  the  place  of  its  domicile,  and  in  other  ways;  bat  that  is  done 
pnrely  upon  considerations  of  comity. 

In  March,  1879,  a  statute  was  enacted  by  the  legislature  of  Indiana, 
which  declared  that  if  any  foreign  corporation  brought  a  suit  in  the 
federal  courts  for  the  district  of  Indiana,  or  removed  a  suit  pending 
in  a  court  of  the  state  to  such  federal  courts,  it  should  thereby  forfeit 
its  right  to  transact  business  in  the  state,  and  be  prohibited  from 
thereafter  transacting  any  business  therein.  The  passage  of  this  act 
sufficiently  accounts  for  the  phraseology  of  the  statute  relied  on  in  this 
suit.  Having  gone  as  far  as  the  legislature  deemed  it  necessary  to 
go  in  the  enactment  of  the  statute  of  March,  1879,  it  was  doubtless 
thought  unnecessary  to  make  this  act,  which  was  passed  two  months 
later,  apply  to  foreign  corporations  as  well  as  natural  persons.  In 
enacting  the  latter  statute,  the  legislature  no  doubt  deemed  the  for- 
mer one  sufScient  to  deter  any  person,  association,  or  corporation  from 
appointing  a  foreign  corporation  to  act  as  trustee  in  any  deed  or  mort- 
gage, and  that  additional  legislation  was  necessary  only  to  prevent 
the  appointment  or  designation  of  natural  persons  to  act  as  such 
trustees.  The  Farmers'  Loan  &  Trust  Company  was  therefore  ca- 
pable of  accepting  the  conveyance  as  trustee,  and  of  acting  as  such, 
notwithstanding  the  state  statute. 

In  the  resolution  of  the  board  of  directors  which  authorized  the 
issuance  of  the  bonds,  and  the  execution  of  the  trust  deed  or  mort- 
gage to  secure  them,  it  was  declared  that  the  security  should  be  for 
the  payment  of  both  principal  and  interest,  and  it  was  directed  that 
proper  provisions  should  be  inserted  in  the  trust  deed  or  mortgage  to 
secure  to  the  holders  of  the  bonds  payment  of  principal  and  interest 
according  to  their  tenor.  It  was  declared  in  the  trust  deed  or  mort- 
gage that  it  should  be  a  security  for  the  payment  of  the  bonds,  with 
the  interest  maturing  thereon  ratably,  and  without  discrimination, 
according  to  their  tenor  and  effect;  that  the  trustees  should  hold 
the  property  so  conveyed  to  them  for  the  benefit,  security,  and  pro- 
tection of  persons  and  corporations,  firms  and  partnerships,  who 
should  hold  the  bonds  and  interest  warrants,  or  any  of  them,  and 
for  the  purpose  of  enforcing  the  payment  thereof;  that  until  de- 
fault should  be  made  in  any  portion  of  the  interest  or  principal  of 
the  bonds,  or  any  of  them,  or  in  any  other  requirement,  the  railroad 
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eompany  should  continue  in  possession,  control,  and  management  of 
the  mortgaged  property,  with  the  right  to  receive  and  use  the  tolls, 
income,  and  profits  therefrom;  that  upon  default  in  the  payment  of 
the  interest  or  principal  of  any  of  the  bonds,  and  saoh  default  con- 
tinaing  for  six  months  after  maturity  and  demftnd  of  payment,  at  the 
request  in  writing  of  the  holders  of  at  least  a  majority  of  the  bonds 
then  owing  and  outstanding,  the  trustees  might  and  should  take 
possession  of  the  mortgaged  property,  and  operate  the  same  ontil 
the  net  receipts  or  earnings  should  enable  them  to  pay  the  overdue 
interest,  after  which  possession  of  the  mortgaged  property  should  be 
restored  to  the  railroad  company:  provided,  however,  that  if  the 
holders  (rf  at  least  a  majority  of  the  outstanding  bonds  should  elect 
and  notify  the  trustees  in  writing,  before  the  interest  in  default  should 
be  paid,  that  they  (the  bondholders)  desired  the  principal  of  the  out- 
standing bonds  to  become  due,  then,  in  that  event,  the  trustees,  in- 
stead of  surrendering  the  mortgaged  property  to  the  railroad  com- 
pany, should  retain  possession  of  the  same,  and  apply  the  earnings, 
and  any  surplus  which  might  remain  in  their  hands,  to  the  satisfac- 
tion of  the  interest  and  principal  of  the  outstanding  bonds  ratably, 
and  without  discrimination  or  preference,  and  the  trustees  should 
operate  and  manage  the  railroad  until  the  outstanding  bonds  and 
interest  should  be  paid  in  full.  It  was  further  declared  in  the  trust 
deed  that  in  case  of  default  in  the  payment  of  the  interest  and 
principal  of  any  of  the  bonds,  either  by  their  terms  or  under  the  condi- 
tions above  stated,  it  should  be  lawful  for  the  trustees,  after  entry,  or 
without  entry,  upon  the  written  request  of  at  least  a  majority  of  the 
holders  of  the  bonds  then  outstanding,  to  sell  and  dispose  of  the  mort- 
gaged premises. 

Article  4  of  the  trust  deed  reads  as  follows : 

"The  party  of  the  first  part  covenauts  and  agrees  to  and  with  the  party 
of  the  second  part,  and  their  successors  in  said  trust,  and  to  and  with  each 
person  or  persons  who  shall  or  may  become  holder  or  holders  of  any  of  the 
said  bonds,  their  heirs,  executors,  administrators,  and  assigns,  jointly  and 
severally,  that  in  case  of  default  in  the  piiyment  of  the  interest  or  principal 
of  any  of  said  bonds,  and  such  default  continuing  for  the  space  of  six  months 
after  maturity  and  demand  of  payment,  and  the  principal  of  said  bonds  shall 
have  become  due,  either  by  the  terms  thereof  or  at  the  election  of  the  bond- 
holders as  aforesaid;  or  in  case  of  default  in  the  performance  of  any  of  the 
other  covenants  or  conditions  herein  contained  on  the  part  of  the  party  of  the 
first  part,  and  such  default  continuing  for  the  space  of  six  months  after  no- 
tice is  given  in  writing  by  the  parties  of  the  second  part,  or  their  successors 
in  said  trust,  or  by  a  holder  of  any  of  said  bonds,  to  perform  the  same, — then, 
at  the  request  in  writing  of  the  holders  of  at  least  a  majority  of  the  bonds 
then  owing  and  outstanding,  the  parties  of  the  second  part,  or  their  succea- 
sors  in  said  trust,  after  entry  as  aforesaid,  or  without  entry,  may  or  shall  fore- 
close the  equity  of  rednnptlon  of  the  party  of  the  first  part,  and  of  all  other 
persons  having  any  legal  or  equitable  rights  or  claims  against  or  in  or  to  the 
mortgaged  premises,  or  any  pai't  or  portion  thereof,  by  proceedings  at  law, 
or  in  equity,  in  any  court  of  competent  jurisdiction,  whether  of  the  states 
throDgh  which  the  said  road  may  run  or  of  the  United  States;  and  it  is 
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hereby  expressly  understood  aad  agreed  that  opon  proper  Indeiunily  to  the 
trustees  a  majority  in  interest  of  the  holders  of  the  bonds  secured  hereby 
shall,  from  time  to  time,  have  a  right  to  dii:ect  and  control  the  proceedings  for 
the  foreclosure  of  this  mortgage." 

The  Chicago  &  Atlantic  Company  has  paid  no  interest  on  either 
class  of  bonds.  The  Erie  Company  paid  out  $584,850  in  taking  up 
iirst  mortgage  coupons,  which  became  due  prior  to  November  1,  1884. 
All  the  interest  that  became  due  nnder  the  first  mortgage  on  and  sub- 
sequent tu  the  last-named  date  remains  unpaid.  Including  the  ooa- 
pons  taken  up  by  the  Erie  Company,  the  interest  due  on  the  first 
mortgage  bonds  is  $1,669,850.  The  coupons  which  became  due  on 
November  1,  1884,  and  May  1,  1885,  had  remained  unpaid  for  six 
months  after  maturity  and  demand  before  this  suit  was  brought.  It 
was  brought  at  the  request  of  the  owners  of  past-due  coupons,  after 
payment  had  been  demanded  and  refused,  and  against  the  wish  and 
protest  of  the  holders  of  &  majority  of  the  bonds,  who  in  open  court 
moved  that  the  suit  be  dismissed. 

It  is  contended  that  no  action  can  be  taken  by  the  trustees  looking 
to  the  forclosure  of  the  mortgage  or  the  appointment  of  a  receiver 
witiiout  the  written  request  or  direction  of  the  holders  of  at  least  a 
majority  of  the  bonds,  such  consent  or  request  being  the  basis  of  aU. 
action  for  the  enforcement  of  the  trust ;  and  that  no  right  of  aetion 
exists  or  can  exist  in  favor  of  any  one  to  enforce  the  lien  of  the  mort« 
gage  for  interest  only.  Under  the  provisions  of  the  trust  deed,  with- 
out the  direction  or  consent  of  the  holders  of  a  majority  of  the  bonds 
the  trustee  cannot  take  possession  of  the  mortgaged  property,  or  de- 
clare the  principle  due -before  maturity,  according  to  the  terms  of  the 
bonds,  nor  without  such  consent  can  the  trustee  operate  or  sell  the 
property,  or  commence  proceedings  to  forclose  the  principal  before  ma- 
turity, in  1920.  It  does  not  follow,  however,  that  because  this  power 
is  given  to  the  holder  of  a  majority  of  the  bonds  that  the  trustee,  at 
the  request  of  a  minority,  or  even  of  a  single  bondholder,  may  not 
commence  proceedings  to  forclose  for  the  non-payment  of  interest;  or 
if,  on  proper  demand,  the  trustee  refuses  to  bring  suit,  that  a  minor- 
ity, or  even  a  single  bondholder,  may  not  sue.  Failure  to  pay  a  sin- 
gle installment  of  interest  is  a  breach  of  the  conditions  of  the  trust 
deed. 

The  Chicago  &  Atlantic  Company  agreed  to  pay  interest  on  each 
bond,  and  it  conveyed  its  property  to  trustees  "for  the  benefit,  secu- 
rity, and  protection  of  the  persons  and  corporations,  firms,  and  part- 
nerships who  should  hold  the  bonds  and  interest  warrants  aforesaid, 
or  any  of  them,  for  the  purpose  of  enforcing  payment  thereof  accord- 
ing to  their  tenor  and  eSect."  The  power  of  a  majority  to  control 
proceedings  to  foreclose  for  the  payment  of  principal  when  it  shall 
become  due,  at  the  election  of  a  majority,  before  maturity  in  1920, 
is  not  exclusive  of  the  riglit  which  a  single  bondholder  has  to  enforce 
the  security  for  the  non-payment  of  any  installment  of  interest  on 
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any  bond.  Tois  rigfat  of  a  minority,  or  even  a  single  bondholder,  does 
not  depend  npon  the  consent  of  a  majority.  If  it  did,  the  company 
might  refuse  to  pay  interest  on  the  bonds  held  by  a  minority  until 
maturity  according  to  their  terms,  and  even  after  that  time,  if  some 
of  the  counsel  for  the  defendant  are  correct  in  their  position  that 
neither  before  nor  after  maturity  can  the  trust  be  enforced  without 
the  consent  of  at  least  a  majority.  The  right  which  is  asserted  by 
the  majority  must  be  found  in  plain  and  explicit  terms  in  the  mort- 
gage or  it  will  not  be  recognized.  It  cSinnot  exist  by  mere  implica- 
tion. 

It  is  trne  that  in  article  4  of  the  mortgage  it  is  declared  "that, 
open  indemnity  to  the  trustees,  s  majority  in  interest  of  the  holders 
of  the  bonds  secured  hereby  shall,  from  time  to  time,  have  a  right  to 
control  the  proceedings  for  a  foreclosure  of  this  mortgage."  The  pro- 
ceedings here  referred  to  are  the  proceedings  to  enforce  the  trust  for 
the  payment  of  principal  which  sbEill  become  due,  under  the  provis- 
ions of  the  mortgage,  at  the  election  of  the  holders  of  a  majority  of 
the  bonds  before  maturity  according  to  their  terms.  The  right  is 
{{iTen  to  control  the  proceedings  for  a  foreclosure,  not  all  proceedings 
for  a  foreclosure. 

Chicago,  D.  <£  V.  li.  Co.  v.  Fosdick,  106  U.  S.  47,  S.  C,  1  Sup.  Ct. 
Bep.  10,  was  a  suit  to  foreclose  a  mortgage  or  trust  deed  executed  by  the 
railroad  company  to  secure  both  principal  and  interest  of  an  issue  of 
bonds.  The  mortgage  provided  that  if  any  interest  should  be  permit- 
ted to  continue  in  default  after  presentment  and  demand  of  pay- 
ment, the  trustees  might  declare  the  principal  of  all  the  bonds  im- 
mediately due  and  payable,  and  notify  the  company  thereof;  and 
that,  apon  the  written  request  of  the  holders  of  a  majority  of  the 
bonds,  the  trustees  should  proceed  to  collect  the  principal  and  inter- 
est of  all  the  bonds  by  foreclosure  and  sale,  or  otherwise,  as  provided 
in  the  mortgage.  There  was  default  in  the  payment  of  coupons  that 
fell  due  on  October  1, 1873,  but  a  majority  of  the  bondholders  there- 
after funded  these  coupons ;  the  coupons  not  funded,  however,  con- 
tinoing  unpaid  for  more  than  six  months.  The  circuit  court  decreed 
that  the  entire  debt,  both  principal  and  interest,  was  due,  and  or- 
dered the  mortgaged  property  sold  unless  payment  should  be  made 
within  20  days.  It  was  held.  Justice  Matthbws  delivering  the  opin- 
ion of  the  court,  that  although  the  principal  of  the  bonds  was  not 
shown  to  be  due,  it  plainly  appeared  that  interest  upon  a  minority 
of  them  was  in  default;  that  the  record  failed  to  show  that  any  of 
the  coupons  not  afterwards  funded  had  been  presented  and  payment 
tioereof  refused;  and  that  a  written  request  from  a  majority  of  the 
holders  of  the  bonds  to  the  trustees  was  necessary  to  authorize  them 
to  declare  the  principal  due,  and  institute  proceedings  for  its  collec- 
tion, and  no  such  request  appeared.  In  speaking  of  the  right  to 
maintain  the  suit  for  non-payment  of  interest,  the  court  said : 
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"But  inasmuch  as  hj  the  terms  of  the  first  article  the  conveyance  was  de- 
clared to  be  for  the  purpose  of  securing  the  payment  of  the  interest  as  well  as 
the  principal  of  the  bonds,  and  by  the  fourth  article  the  mortgagor's  right  of 
possession  terminated  upon  a  default  in  the  payment  of  interest  as  well  as 
the  principal  of  any  of  the  bonds,  we  are  of  opinion  that,  independently  of 
the  provisions  of  the  other  articles,  the  trustees,  or,  on  their  failure  to  do  so, 
any  bondholder,  on  non-payment  of  any  installment  of  interest  on  any  bond, 
raiglit  file  a  bill  for  the  enforcement  of  the  security  by  the  foreclosure  of  the 
mortgage  and  sale  of  the  mortgaged  property.  This  right  belongs  to  each 
bondholder  separately,  and  its  exercise  is  not  dependent  upon  the  co-opera- 
tion or  consent  of  any  of  the  others  or  any  of  the  trustees.  It  is  properly 
and  strictly  enforceable  by  and  in  the  name  of  the  latter,  but,  if  necessary, 
may  be  prosecuted  without,  and  even  against,  them.  It  follows  from  the 
nature  of  the  security,  and  arises  upon  its  face,  unless  restrained  by  ita 
terms." 

The  complainant  ia  entitled  to  a  decree  ni$i,  ascertaining  the 
amonnt  due  upon  the  coupons  which  are  not  held  by  the  resisting 
bondholders,  and  if  the  amount,  when  ascertained,  is  not  paid  within 
a  reasonable  time,  to  be  fixed  by  the  court,  the  complainant,  for  the 
benefit  of  those  whom  it  represents  in  this  suit,  will  be  entitled  ta 
a  decree  for  the  sale  of  the  mortgaged  property,  barring  all  righta 
subordinate  to  the  mortgage.     The  demurrer  to  the  bill  is  oyerruled. 

The  motion  for  the  appointment  of  a  receiver  remains  to  be  de- 
termined. 

The  Erie  road  extended  from  New  Tork  to  Salamanca,  and  the 
New  York,  Pennsylvania  &  Ohio  road,  which  had  been  leased  by  the 
Erie  Company,  extended  from  the  latter  place  to  Marion,  Ohio> 
Hugh  J.  Jewett  waB  then  president  of  the  Erie  Company,  and  he, 
and  others  associated  with  him,  realizing  the  importance  to  that  com- 
pany of  owning  or  controlling  a  through  line  from  the  city  of  New^ 
York  to  Chicago,  which  would  enable  the  Erie  Company  to  compete 
with  other  through  lines  for  western  business,  caused  the  Chicago  Jk 
Atlantic  Company  to  be  organized,  and  its  road  built.  The  road  of 
the  latter  company  was  built  to  be  operated  as  a  part  of  the  Erie 
line,  and  in  the  interest  of  that  company.  Aboat  the  time  the  first 
mortgage  was  executed  the  Erie  Company,  the  Chicago  &  Atlantie 
Company,  and  other  companies,  as  well  as  certain  individuals,  en- 
tered into  contracts  providing  for  the  construction  and  operation  of 
the  new  road  as  the  western  extension  of  the  Erie  line ;  for  the  ne- 
gotiation of  the  first  mortgage  bonds;  and  for  advancements  to  be 
made  by  the  Erie  Company  to  pay  the  interest  on  those  bonds;  and 
for  other  purposes.  The  Erie  Company  agreed  that  it  would  advance 
money  to  complete  the  road  should  the  proceeds  of  the  bonds  and  the 
subsidies  collected  prove  inadequate  for  that  purpose ;  that  it  would 
advance  money  to  pay  interest  accruing  on  the  bonds  previous  to  the 
completion  of  the  road ;  and  that  "from  its  own  gross  earnings  de- 
rived from  all  business  passing  from  and  to  the  Chicago  &  Atlantie 
Company,  to  the  extent  of  such  gross  earnings  received  during  the 
fiscal  year  in  which  an;  installment  of  interest  on  the  bonds  shall 
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fall  doe,  make  good  any  deficieney  in  the  net  earnings  of  {he  Ghioago 
k  Atlantic  necessary  for  the  payment  of  snch  installment  of  interest 
on  said  first  mortgage  bonds."  The  Ghioago  ft  Atlantic  Company 
agreed  that  it  would,  after  paying  interest  on  its  first  mortgage  bonds 
<mt  of  its  gross  earnings,  reimburse  the  Erie  Company  oat  of  snch 
gross  earnings  for  advancements  made  by  that  company  to  complete 
the  new  road,  and  to  pay  interest  on  the  first  mortgage  bonds,  and 
that  the  Erie  Company  shonld  have  a  lien  on  the  net  earnings  for 
sQch  advancements  in  the  order  named.  Besides  what  was  realized 
from  the  sale  of  the  first  mortgage  bonds  and  subsidies, — the  latter 
amount  being  inconsiderable, — the  Erie  Company  advanced  all  the 
money  that  was  used  in  the  construction  of  the  Chicago  &  Atlantic's 
road,  and  all  interest  which  is  not  in  default  has  been  paid  by  that 
company.  It  was  also  agreed  that  the  Chicago  Ss  Atlantic  Company 
should  deliver  to  the  Erie  Company  at  Marion,  all  freight  and  pas- 
sengers which  it  could  control,  destined  to  points  reached  by  the  Erie 
Company,  and  in  return  that  the  latter  company  should  deliver  to 
the  Chicago  &  Atlantic  Company,  so  far  as  it  could  control  the  same, 
an  amount  of  west-bound  traffic  which  should  bear  to  the  whole 
amonnt  of  the  Erie  Company's  west-bound  traffic  for  Chicago  and 
points  beyond  the  same  proportion  that  the  amount  of  east-bound 
traffic  received  by  it  from  the  Chicago  &  Atlantic  Company  would 
bear  to  the  whole  amount  of  the  Erie  Company's  east-bound  traffic. 
It  was  also  agreed  that  Hugh  J.  Jewett  should  hold  90  per  centotn 
of  the  capital  stock  of  the  Chicago  &  Atlantic  Company,  as  trustee, 
with  irrevocable  power  to  vote  the  same  until  all  moneys  advanced 
by  the  Erie  Company  to  the  Chicago  <&  Atlantic  Company  should  be 
repaid,  and  until  the  principal  and  interest  of  the  first  mortgage 
bonds  should  be  fully  paid. 

The  Chicago  &  Atlantic  Company  was  never  able  to  pay  operating 
expenses  and  interest  on  its  bonds.  Being  in  want  of  money  and 
embarrassed,  that  company,  in  July,  1888,  entefed  into  a  further 
agreement  with  the  Erie  Company.  By  this  agreement  it  was  pro- 
vided that  the  latter  company  should  make  additional  advances  to  the 
Chicago  &  Atlantic  Company,  which  should  make  a  second  mortgage 
upon  its  property  and  ifranohises  to  secure  an  additional  issue  of 
bonds  amounting  to  $5,000,000,  to  be  placed  in  the  hands  of  Mr.  Jew* 
ett,  as  trustee,  to  be  held  as  collateral  security  for  advances  of  money 
made,  and  to  be  made,  with  anihority,  as  such  trustee,  to  pledge  or 
sell  the  bonds.  The  bonds  and  mortgage  were  executed.  Prior  to 
this  time  the  Erie  Company  had  advanced  to  the  Chicago  &  Atlantic 
Company  more  than  $1,500,000,  and  the  Erie  Company  claims  to 
have  made  further  advances  after  the  second  mortgage  bonds  were 
placed  in  Mr.  Jewett's  hands  as  trustee.  Mr.  Jewett  borrowed  $1,500,- 
000  from  Grant  &  Ward,  which  the  Erie  Company  received  and  cred- 
ited upon  the  account  of  the  Chicago  &  Atlantic  Company.  This  loan 
■mtA  secured  by  a  deposit  by  Mr.  Jewett  of  $2,500,000  of  the  second 
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mortgage  'bonds.  Notes  made  payable  to  Grant  &  Ward  by  the  Cb> 
cago  &  Atlantic  Company,  and  indorsed  by  the  Erie  Company,  amoant* 
ing  to  11,500,000,  were  delivered  to  Grant  &  Ward  at  the  same  time. 
It  was  the  understanding,  however,  between  Grant  &  Ward  and  the 
two  companies  that  these  notes  were  to  be  held  and  used  as  memo- 
randara  notes,  and  not  otherwise.  Before  failing  in  May,  1884,  Grant 
&  Ward  pledged  both  the  notes  and  the  bonds  to  varioas  banks  and 
individuals  as  collateral  security  for  loans,  the  pledgees  being  igno- 
rant of  the  arrangement  under  which  Grant  &  Ward  received  the  notes 
and  bonds.  The  Chicago  &  Atlantic  Company  failed  to  take  up  any 
of  these  notes  or  bonds,  and  in  order  to  protect  its  credit  as  indorser 
the  Erie  Company  was  obliged  to  pay  over>a  million  dollars  on  the 
notes,  and  in  doing  so  it  obtained  possession  of  761  of  the  second 
mortgage  bonds.  It  follows  that  to  the  extent  that  the  Erie  Company 
took  up  the  notes  which  it  had  indorsed,  the  indebtedness  of  the  Chi- 
cago &  Atlantic  Company  was  not  reduced. 

Since  Mr.  Jewett  ceased  to  be  president  of  the  Erie  Company  he 
has  claimed  that  the  stock  of  the  Chicago  &  Atlantic  Company  waa 
deposited  with  him,  not  as  president  of  the  Erie  Company,  but  as  a 
personal  trust,  and  he  now  insists  that  he  has  the  irrevocable  right, 
as  such  trustee,  to  vote  the  stock,  and  thereby  maintain  control  of 
the  Chicago  &  Atlantic  Company,  without  regard  to  the  wishes  of  the 
Erie  Company.  The  holders  of  the  first  mortgage  bonds,  who  claim 
the  right  to  control  these  proceedings,  are  acting  in  concert  with  Mr. 
Jevett. 

The  facts  abundantly  show  that  he  was  made  trustee  to  hold  the 
stock  of  the  Chicago  &  Atlantic  Company,  with  authority  to  vote  it, 
because  he  was  president  of  the  Erie  Company,  and  could  be  relied 
upon  to  control  and  manage  the  Chicago  &  Atlantic  road  as  the 
western  extension  of  the  Erie  line.  If  the  Erie  Company  was  ex- 
pected to  advance  money  to  complete  the  construction  of  the  new 
road,  and  to  pay  interest  on  the  bonds,  and  thus  take  care  of  the 
credit  of  the  Chicago  &  Atlantic  Company,  it  was  not  unreasonable 
it  should,  in  some  way,  be  protected  against  unfriendly  management 
of  the  new  road.  The  Erie  Company's  stockholders  and  creditors  no 
doubt  thought  the  placing  of  the  stock  in  Mr.  Jewett's  hands  would 
afford  them  ample  protection.  It  was  provided  in  the  contract  which 
designated  Mr.  Jewett  as  trustee,  that  in  the  event  of  his  death  or 
resignation,  the  trust  should  devolve  upon  such  person  as  he  might 
have  previously  designated  to  succeed  him,  and  in  default  of  such 
designation  that  the  trust  should  devolve  upon  such  person  as  the 
Erie  Company  might  designate. 

This  language  plainly  indicates  that  Mr.  Jewett  was  authorized  to 
act  as  trustee,  with  power  to  vote  the  stock,  because  he  was  presi- 
dent of  the  Erie  Company,  and  as  such  would  see  to  it  that  the  Chi- 
cago &  Atlantic  road  was  operated  as  a  part  of  the  Erie  line.  His 
present  position  as  to  his  powers  and  duties  as  trustee  are  inconsist- 
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ent  vith  the  views  whjoh  he  entertaiaed'  while  president  of  the  Erie 
Company.  Id  his  annual  report  to  the  stockholders  of  that  company 
in  1882  he  said: 

"To  secure  ttae  construction  of  the  road,  and  its  future  management  to  the 
satisfaction  of  the  parties  proposing  to  purchase  the  bondH,  it  was  agreed 
that  the'  entire  proceeds  thereof,  together  with  certain  subsidies  which  liad 
been  voted  by  the  townships  along  the  line,  should  be  deposited  with  the 
president  of  the  New  Yoik,  Lake  Erie  &  Western  Railroad  Company,  in 
trust,  and  the  duty  was  devolved  upon  him  of  seeing  to  the  proper  applies^ 
tion  thereof  to  the  construetioii  of  the  road.  It  was  further  stipulated  that 
ninety  per  cent,  of  the  stock  should  also  be  deposited  with  him,  with  irrevo- 
cable proxy  to  vote  thereon  during  the  life  of  the  bonds,  (thirty  years  from 
the  date  thereof,)  thereby  securing  to  your  company  the  absolute  control  of 
the  road  for  such  period.  *  *  *  By  this  means  your  company  secures  ac- 
cess to  the  business  and  markets  of  Chicago  by  a  line  of  road  as  much  under 
its  control  as  though  it  had  advanced  all  the  money  needed  for  its  construe* 
tion.  and  assumed  all  the  obligations  incident  to  its  maintenance  and  opera- 
tion.'*, 

Mr.  Jewett  now  aays  that  the  stock  was  not  deposited  with  him,  as 
president  of  the  Erie  Company,  with  irrevocable  power  to  vote  the 
same  as  such  president  during  the  life  of  the  bonds,  and  that  it  was 
not  the  intention  that  the  Erie  Company  should  thereby  seoare  the 
absolote  control  of  the  new  road  for  that  period. 

The  court  cannot  be  expected,  at  this  stage  of  the  litigation,  to  pass. 
npuD  the  validity  of  the  oontraote  already  referred  to,  or  to  determine 
the  rights,  duties,  and  liabilities  of  the  parties  thereto.  Although  the 
two  companies  are  natural  allies,  and  their  roads  should  be  operated 
as  a  single  line,  there  is  little  hope  of  harmonious  action  until  a 
change  occurs  in  the  management  of  one  or  both.  Each  accuses  the 
other  of  violating  contract  obligations.  Mr.  Jewett  controls  the  ac- 
tion of  the  Chicago  &  Atlantic  Company,  and  that  he  is  unfriendly 
and  even  hostile  to  the  Erie  Company,  under  its  present  management, 
admits  of  no  doubt.  It  is  claimed  by  him,  and  the  holders  of  a  large 
majority  of  the  bonds  who  are  acting  in  concert  with  him,  that,  with- 
oat  any  change  in  the  Chicago  &  Atlantic  Company's  management, 
the  Erie  Company  should  be  required  to  pay  the  interest  accrued  and 
to  accrue  on  the  first  mortgage  bonds.  The  Erie  Company  appears 
to  have  advanced  to  the  Chicago  &.  Atlantic  Company,  from  time  to 
time,  over  $2,000,000,  the  main  consideration  for  which  was  the  agree- 
ment that  the  latter's  road  should  be  operated  as  the  western  exten- 
mon  of  the  Erie  line,  and  the  only  security  that  was  given  for  these 
lai^e  advances  was  the  pledge  of  the  second  mortgage  bonds.  The 
{act«  thus  far  brought  to  the  attention  of  the  court  do  not  justify  the 
assertion  that  since  Mr.  Jewitt  ceased  to  be  president  of  the  Erie  Com- 
pany its  violations  of  the  traffic  contract  have  reduced  the  earnings 
of  the  Chicago  &  Atlantic  Company  equal  in  amount  to  the  latter's 
indebtedness  to  the  former.  The  Chicago  &  Atlantic  road  was  first 
operated  for  through  business  three  years  ago.  It  is  not  denied  that 
it  failed  to  pay  operating  expenses  the  first  and  second  years.     The 
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BtatementB  submitted  show',  however,  that  daring  the  third  year  its 
enrnings  exceeded  its  operating  expenses  by  f  58,127,  which  aum  was 
nut  sufficient  to  pay  the  amount  remaining  due  on  operating  expenses 
for  the  first  and  second  years.  Exclusive  of  the  761  second  mortgage 
bonds  which  the  Erie  Company  acquired,  as  above  stated,  tjj^e  prin* 
cipal  of  the  outstanding  bonds  amounts  to  over  $8,000,000.  The  in- 
terest which  is  due  on  the  first  mortgage  bonds,  including  the  coupons 
taken  up  by  the  EHe  Company,  amounts  to  $1,169,850,  and  all  the 
interest  which  has  accrued  upon  the  second  mortgage  bonds  is  un- 
paid, the  interest  now  due  on  both  classes  of  bonds  being  more  than 
$1,500,000.  It  is  not  denied  that  while  Mr.  Jewett  was  president  of 
both  companies,  the  money  advanced  by  the  Erie  Company  to  the 
Chicago  &  Atlantic  Company  amounted  to  more  than  $1,500,000,  and 
the  former  claims,  with  apparent  foundation,  that  after  the  execution 
of  the  second  mortgage  it  advanced  $700,000  more. 

But  without  reference  to  the  fact  that  the  Erie  Company  is  vitally 
interested  in  the  solvency  of  the  Chicago  &  Atlantic  Company,  and 
whether  the  Intter  is  indebted  to  the  former  or  not,  the  owners  of  bonds 
amounting  to  $105,000,  secured  by  the  first  mortgage,  are  entitled 
to  their  interest;  and  it  is  no  answer  to  the  motion  which  the  trustee 
has  made  in  their  behalf  for  the  appointment  of  a  receiver  that  the 
Erie  Company  has  not  kept  faith  with  the  Chicago  &  Atlantic  Com- 
pany. Mr.  Jewett  has  either  been  unwilling  or  unable  to  establish 
business  relations  with  any  other  trunk  line,  and  the  facts  do  not 
justify  the  hope  that  he  can  operate  his  road  without  some  change  in 
its  relations,  and  pay  operating  expenses  and  interest  on  its  bonds. 
In  fact,  the  Chicago  &  Atlantic  Company  is  badly  embarrassed,  and 
probably  insolvent.  It  may  be  that  a  change  in  management  would 
improve  its  condition,  and  enable  it  to  produce  an  income,  after  pay* 
ing  operating  expenses,  sufficient  to  pay  its  debts,  and  interest  on 
such  of  its  bonds  as  are  not  held  by  the  majority  of  the  holders  who 
are  united  with  Mr.  Jewett  in  resisting  this  suit  and  motion.  But,  in 
any  event,  the  owners  of  the  past  due  coupons  are  entitled  to  payment, 
and  it  may  become  necessary  for  the  court  to  take  possession  of  the 
mortgaged  property,  and  operate  it  through  a  receiver,  for  their  benefit. 
The  physical  condition  of  the  mortgaged  property  is  good,  and  taxes 
and  labor  and  supply  claims  are  not  in  arrears. 

The  appointmant  of  a  receiver  rests  in  the  sound  discretion  of  the 
court;  mere  insolvency  may  or  may  not  call  for  such  action.  A  rul- 
ing on  the  motion  for  the  appointment  of  a  receiver  is  deferred. 
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CcnBAi.  Tbust  Go.  and  another  r.  Wabash,  St.  L.  &  P.  £t.  Co. 
and  others.     (Glbabt,  Intervenor.)* 

{Obrcvit  Court,  E.  D.  Mstouri.    March  H,  1886.) 

1.  IU11.BOAD8 — Crosstngs— Gates— Neguobncb. 

At  railroad  crossings  in  populous  cities,  where  gates  and  watchmen  are 
provided,  teamsters  have  a  nght  to  suppose,  when  the  gat«8  are  opened  and 
no  warning  to  the  contrary  is  given,  that  they  can  proceed  with  entire  safety. 
a  fiucB — Duty  of  EserNSER. 

Where,  when  the  gates  are  opened,  a  teamster  starts  to  drive  across  the 
tracks,  and  an  engineer  in  charge  of  an  approaclting  train,  sees  him,  it  is  the 
engineer's  duty  to  stop  his  train,  and  in  that  way  avoid  an  accident  if  pos- 
sible. 
S.  Same. 

Where,  mder  each  circnmstances,  the  teamster  (".oes  not  notiee  the  train, 
and  the  engineer  fails  to  stop  in  time,  and  runs  over  the  wagon  and  team, 
the  raQroad  company  is  liable. 

la  Equity.    Exceptions  to  master  s  report. 

Petition  for  $500  damages  for  negligently  ranning  over  a  wagon 
and  team  belonging  to  the  intervenor.  The  facts,  as  shown  by  the 
evidence  introduced,  are  substantially  as  follows :  At  the  Twenty-first 
street  crossing  of  the  Wabash  tracks,  in  the  city  of  St.  Louis,  there 
are  two  gates, — one  on  the  north  and  one  on  the  south  side  of  the 
tracks, — which,  when  closed,  prevent  teams  from  attempting  to  cross. 
They  are  both  in  charge  of  an  employe  of  the  receivers,  and  are  kept 
closed  when  the  tracks  are  in  use,  and  open  when  they  are  free.  On 
the  morning  of  April  29,  1885,  the  intervener's  team,  together  with 
others,  had  been  waiting  for  some  time  at  the  north  gate  for  an  oppor- 
tnnity  to  pass  sonth,  the  gates  being  closed.  At  that  time  a  switch- 
engine  and  crew  were  switching  a  Wabash  car  on  the  track  near  the 
north  gate,  and  the  rear  end  of  the  car  was  about  on  a  line  with  the 
east  side  of  Twenty-first  street,  the  switch-engine  being  still  further 
east.  At  the  precise  time  of  the  accident,  and  perhaps  for  a  minute  or 
more  before,  Uiis  engine  and  car  were  standing  still.  Next  south  of 
this  switching  train  was  a  second  switch  or  side  track,  and  next  south 
of  that  the  main  Wabash  track.  On  the  last-named  track  the  Keo- 
kuk train,  operated  by  the  receivers,  was  coming  west  from  the  Union 
depot,  on  time,  atthe  usual  rate  of  speed.  A  team  had  passed  north 
over  the  tracks,  and  reached  the  north  gate  in  the  rear  of  the  switch- 
ing train,  and  the  watchman  had  raised  the  gate  part  way  to  let  it 
oat.  At  that  instant  the  intervener's  driver  started  through  under 
the  partially  raised  gate.  Several  parties  cried  out  to  him  to  stop, 
bat  he  either  did  not  hear  or  paid  no  attention,  and  drove  right  on  to 
the  main  Wabash  track,  looking  neither  to  the  right  or  left,  and  his 
team  was  run  over  by  the  outcoming  train,  and  both  horses  fatally 
injored.    The  wagon  also  was  damaged.    It  seems  that  the  driver 


^  B^orted  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  louis  bar. 


Digitized  by 


Google 


160  '       F^BDEBAL  BBFOBZBB 

did  not  see  or  notiod  the  train,  bnt  the  engineer  in  charge  of  the  train 
eaw  him  coming  in  time  to  have  stopped  the  train  and  avoided  the 
accident,  but,  supposing  the  driver  would  stop,  did  not  apply  the 
brakes  until  it  was  too  late.  The  master  reports  that  inasmuch  as  the 
train  might  have  been  stopped  in  time  by  the  use  of  proper  diligence, 
the  intervenor  is  entitled  to  recover. 

I.  C.  Terry,  for  intervenor. 

H.  S.  Priest  and  Geo,  S.  Graver,  for  receivers. 

Tbb&t,  J.,  (orally.)  The  exceptions  are  overruled,  not  only  for  the 
reasons  stated  by  the  master,  but  for  the  following  additional  reasons : 
At  the  crossings  in  a  populous  city,  where  gates  and  watchmen  are 
provided,  passengers  and  pedestrians  have  a  right  to  suppose  when 
the  gates  are  opened,  and  no  warning  to  the  contrary  given  by  the 
watchmen,  that  they  can  proceed  with  entire  safety.  If  accidents 
should  happen  through  the  gross  negligence  of  the  management  of 
the  gates  by  the  watchmen  conDOcted  therewith,  prima  facie  the  rail- 
way company  must  answer  for  the  damages  sustained,  Trifling  mat- 
ters as  to  the  movements  of  the  passenger  or  pedestrian  in  crossing, 
under  such  circumstances,  cannot  exonerate  the  railway  company, 
whose  duty  it  was  to  protect  said  crossing,  and  give  warning  as  to  the 
safety  thereof. 

Master's  report  confirmed. 


Dodge  v.  Bbioos  and  others. 

(0«rctt«  Court,  8.  D.  Georgia,  W.  D.    March  82,  1886.) 

Pmhcipal  and  Aobnt — Title  of  Aoent  to  Land  Pdbchareo  swh  Jonnf- 
Stoge  Company. 

Where  the  agents  of  a  joint-stock  company  buy  lands  for  it;  pay  the  pur- 
chase money  with  the  company's  funds;  always  declare  that  such  lands  be- 
long to  the  company;  represent  themselves  always  as  the  agents  of  Ute  ccm- 
pany  in  the  management  of  the  lands;  take  their  salaries  as  aucb;  and  never 
claim  such  lands  as  their  own,  although  the  deeds  were  taken  in  their  names, 
— they  took  no  title  as  individuals,  but  the  title  was  in  the  company. 
Bamb — Rights  of  Heirs  of  Aobnt.  • 

The  heirs  of  such  agents,  as  to  this  title,  occupy  no  position  superior  to 
that  of  their  ancestors;  they  take  no  title,  because  their  ancestors  had  none. 
Vendor  Aim  Vendee — Admission  against  Titlb  bt  Fobmeb  Ownbk. 

A  party  deriving  title  from  another,  mediately  or  immediately,  is  bound  by 
the  admissions  against  that  title  made  by  the  latter  while  the  title  is  in  him. 
When  such  admissions  so  made  are  clear  and  uncontradicted,  they  are  con- 
clusive. 
Same— No  Title  in  Vendor— Bona  Fide  Pubchabsb. 

The  doctrine  of  bona  fide  purchaser  without  notice  does  not  apply  whero 
there  is  a  total  ahsfnce  of  title  in  the  vendor.    The  good  faith  of  a  purchaser 
cannot  create  a  title  where  none  exists. 
Deed— FaitvUke  to  Record — Priority — SoBSEquENT  Conveyance. 

On  a  failure  to  record  a  deed  within  time,  a.  subsequent  deed,  taken  with- 
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<mt  Botice  of  the  -flnt,  and  properljr  recorded,  has  priority;  btft  sneh  deed 
mnat  be  from  the  same  ▼endor,  and  a  deed  £rom  the  heir  ot  the  vendor  has 
no  Bach  priority. 

I.  &MMm — QTTirci.AiK  Dbkd — KoncB. 

The  doctrine  of  bona  flde  pnrehaser  without  notice  does  not  apply  to  oon- 
Teyancea  made  by  quitclaim  deeds. 

7.  Vkicdor  akd  VsiBOBB — Tbkdsb  or  Quitn^AiH. 

Where  a  quitclaim  deed  is  tendered  by  the  apparent  owner  to  one  contem- 
plating the  purchase  of  land,  it  is  a  fact  sufficient  to  awaken  the  suspicion  of 
tb«  latter  as  to  the  Talidity  of  the  title,  and  to  put  him  on  inquiry,  and  he  ii 
chargeable  with  notice  of  such  defect  of  title,  aa  he  might  readily  have  ascer- 
tained on  inquiry. 

8.  EjlTTITT  JUBI8DICTIOH— MirLTIPLIClTT  OV  SUITS— ClOTTD  OK  TlTLB. 

A.  conrt  of  equity  has  jurisdiction  to  prevent  fraudulent  and  irreparable  in- 
jury, where  a  great  multiplicity  of  suits  will  be  avoided,  and  when  it  is  nec- 
essary to  remove  a  cloud  from  tae  title  to  lands.  Especially  is  this  true,  where 
the  object  of  the  bill  is  to  declare  and  enforce  a  trust  against  a  multitude  of 
respondents  who  are  claiming  under  one  frandulent  title. 

9.  Saks — Reli^p  Ai/TX>wbo — Fraxtb. 

While  it  is  true  that  in  all  proceedings  to  enforce  the  title  to  land  the  com- 
plainant must  rely  on  the  strength  of  his  own  title,  it  is  also  true,  where  the 
respondents  have  been  guilty  of  such  fraud  as  would  defeat  the  complainant 
or  his  legal  title,  he  mav,  in  equitj,  with  suitable  allegations,  and  with  suffl- 
ent  proof,  supply  such  defect  in  hfs  legal  title  aa  their  ^aud  has  created.  His 
eqmtable  right,  with  such  satisfactory  proof  of  their  fraud,  is  equivalent  to 
the  legal  title. 

10.  EVIBEWCB— Ancikht  Dbed. 

A  deed  more  than  80  years  of  age,  which  has  been  acted  upon,  and  under 
which  the  purchaser  took  possession,  is  admissible  without  proof  of  execu- 
tion; and  an  ancient  recora,  coming  from  the  proper  custody,  corroborated 
by  proof  that  it  was  a  part  of  the  actual  transfer  of  the  property  therein  men- 
tioned, is  admissible. 

II.  Statk — Bight  to  Lards  Pttbchasbd  in  Another  Statb. 

While  the  comity  which  exists  between  the  states  of  the  Union  will  not 
aecesisarily  legalize  the  purchase  and  the  possession  by  one  state  of  lands  in 
another  state,  still  such  comity  would  support  such  a  transfer,  for  value,  as 
would  prevent  a  sister  state  from  loss;  and,  in  the  absence  of  any  proceeding 
to  vitiate  the  title,  in'  this  case  It  will  be  presumed  that  the  state  of' Indiana 
took  the  lands  for  a  legitimate  purpose,  and  with  permission  of  the  state  of 
Georgia,  and  the  respondents  have  no  right  to  raise  this  question.  - 

In  Equity. 

Lanier  d  AntUrton  and  R.  K.  Hinet,  for  complainant. 

Lvther  A.  Hall  and  Hill  db  Harris,  for  defendanta. 

Spker,  J,  There  is  involved  in  this  controversy  the  title  to  300,- 
000  acres  of  land.  The  lands  are  heavily  timbered  with  yellow  pine, 
and  derive  their  chief  value  from  that  fact.  They  are  of  the  alleged 
value  of  $150,000,  but  this  is  probably  a  very  low  estimate  of  their 
value.  They  lie  in  the  counties  of  Telfair,  Dodge,  Pulaski,  and  Lau- 
reus.  The  cause  came  on  for  a  final  hearing  in  November  last,  and 
the  ai^mnents  of  counsel  exhibited  great  ability  and  research,  ample 
nreparation,  and  unusual  force  and  precision  of  statement.  Because 
of  the  importance  and  diflBenlty  of  the  issnea  involved,  and  the  mul- 
titade  of  questions  arising  in  the  consideration  of  the  record,  I  have, 
nntil  now,  been  unable  to  reach  a  satisfactory  conclusion ;  and  while 
v.27F.no.2— 11 
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regretting  ibis  delay,  I  have  deeired  it  proper  to  take  the  time,  and 
carefully  to  test,  in  the  light  of  principle  and  aathority,  the  results  of 
my  examination. 

The  bill  is  filed  by  Qeorge  G.  Dodge,  a  citizen  of  the  state  of  New 
York,  against  Luther  A.  Hall,  Oliver  H.  Briggs,  and  H.  G.  Sleeper, 
who  are  alleged  to  be  operating  under  the  firm  name  of  Sleeper,  Hall 
&  Briggs,  in  Dodge  county,  and  against  many  other  parties  in  this 
district,  who  are  alleged  to  be  trespassers  on  various  parcels  of  the 
land.  The  respondents  are  citizens  of  Georgia,  and  of  the  several 
counties  in  which  the  land  is  situated,  save  the  heirs  of  Colby,  Chase, 
and  Crocker,  to  whom  more  explicit  reference  will  be  made, — these 
are  non-residents. 

The  complainant  alleges  that  he  is  the  owner  of  the  lands  in  con- 
troversy; that  his  title  is  traceable  through  a  period  of  half  a  cen- 
tury, and  originates  in  grants  from  the  state  of  Georgi^.  The  taxes 
have  been  uniformly  paid.  There  are  1,500  separate  lots.  The 
lands  belong  to  that  class  termed  "wild  lands."  Being  unoccupied 
and  uncultivated,  and  widely  dispersed  in  five  counties,  it  is  impos- 
sible, without  extraordinary  expense,  to  protect  them  from  depreda- 
tion. From  this  cause  complainant  states  that  he  has  already  suf- 
fered heavily.  Complainant  further  avers  that  about  a  year  previous 
to  the  filing  of  the  bill  the  respondents  Oliver  H.  Briggs,  Luther  A. 
Hall,  and  H.  G.  Sleeper  concocted  a  plan  to  deprive  him  of  the  use 
and  enjoyment  of  his  lands.  They  surreptitiously  ascertained  the 
fact  that  one  of  his  deeds,  viz.,  a  deed  from  Stephen-  Chase,  Abra- 
ham Colby,  and  Samuel  C.  Crocker  had  been  defectively  executed,  as 
they  suppose;  that  Briggs,  Hall  &  Sleeper  quietly  went  to  work  and 
procured  powers  of  attorney  from  the  heirs  at  law  of  Colby,  Chase, 
and  Crocker,  who  are  named  in  the  bill,  under  which  power  of  attor- 
ney the  three  alleged  conspirators  have  assumed  the  right  to  sell  and 
lease  the  said  lands,  and  to  dispose  of  the  timber;  that  Luther  A. 
Hall,  one  of  the  alleged  conspirators,  is  an  attorney  at  law,  but  that 
he  has  combined  and  conspired  with  the  others  for  the  use  and  ben- 
efit of  the  three,  and  their  compensation  depends  upon  the  success 
of  their  project;  that  Briggs,  Hall  &  Sleeper  are  actively  engaged 
in  promoting  and  encouraging  trespassers  on  these  lands ;  that  they 
sell  to  ignorant  and  innocent  persons  lots  of  the  land,  and  sell  the 
timber,  and  lease  tracts  of  timbered  land  for  turpentine  farms;  they 
represent  that  complainant  has  no  title  to  the  land.  These  wrongs 
have  seriously  injured  the  complainant.  Moreover,  the  alleged  con- 
spirators, by  interviews  and  publications  in  the  newspapers,  and  by 
their  sedulous  activity  in  slandering  the  title  of  the  complainant,  have 
deprived  him  of  the  ability  to  sell  these  lands;  that  these  damages 
are  irreparable  on  account  of  the  insolvency  of  Briggs,  Hall  &  Sleeper, 
and  their  confederates.  All  of  the  other  alleged  trespassers,  with 
one  or  two  exceptions,  are  likewise  insolvent,  or  beyond  the  juris* 
diction  of  the  courts. 
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Tbe  remaining  allegations  of  the  bill  are,  substantiallv,  as  follows : 
In  the  year  1833  a  number  of  persons  in  the  state  of  Maine,  con- 
ceiving it  a  profitable  enterprise,  organized  a  stock  company  known 
as  the  Georgia  Lamber  Company.  Their  object  was  to  purchase 
tracts  of  heavily -timbered  pine  lands  in  Georgia;  to  send  down  tbe 
skillfol  lumbermen  from  the  pine  forests  of  Maine  to  build  saw-mills; 
and  to  develop,  at  that  early  day,  what  has  since  proven  to  be  a 
valuable  and  lucrative  resource  of  the  state, — its  timber  interest; 
Before  incorporatioil  it  was  called  the  Georgia  Land  Company;  after- 
wards the  Georgia  Lumber  Company.  Stephen  Chase,  Abraham 
Colby,  and  Samuel  E.  Crocker  were  commissioned  as  its  agents  to  go 
to  Georgia,  and  to  make  purchases  of  lands  for  the  company.  The. 
agents  performed  this  service,  and  purchased  the  lands,  in  the  year 
1834,  from  Peter  J.  Williams,  of  Baldwin  county.  The  charter  of  the 
Georgia  Lumber  Company  was  procured  in  Georgia  in  1834  by  Stephen 
Chase;  that  Colby,  Chase,  and  Crocker  acted  in  the  state  of  Georgia 
as  the  agents  of  the  company,  and  uniformly  represented  themselves 
as  saeh,  and  never  set  up  any  claim  to  these  lands  in  their  own 
right.  Afterwards,  18,000  acres  of  the  land  was  purchased  in'  the 
same  manner,  and  by  the  same  agents,  from  Josiah  Flournoy.  Colby, 
Chase,  and  Crocker  are  all  dead,  and  for  many  years.  Their  heirs 
never  claimed  the  lauds  until  they  were  induced  to  make  tbe  power 
of  attorney  to  Briggs,  Hall  &  Sleeper;  and  but  for  the  fraudulent 
representation  of  these  alleged  conspirators,  for  their  own  selfish  pur- 
poses, no  such  claim  would  ever  have  been  interposed.  The  deed  from 
Peter  J.  Williams  to  Stephen  Chase,  Abraham  Colby,  and  Samuel  E. 
Crocker  was  by  mistake  made  to  them  in  their  individual  names,  but 
not  as  agents  of  the  Georgia  Land  or  Lumber  Company.  Complain- 
ant further  charges  that  Briggs,  Hall  &'  Sleeper  are  proceeding  to 
make  a  number  of  contracts  for  lots  of  land  lying  in  different  coun- 
ties, and  with  a  large  number  of  persons,  which  will 'involve  him  in 
multiplicity  of  suits  to  protect  his  interest;  that  Briggs,  Hall  & 
Sleeper  are  not  recording  these  contracts,  but  are  concealing  them 
from  complainant;  and  that  the  parties  with  whom  they  are  contract- 
ing are  building  shanties  and  cutting  timber  on  his  lands,  to  his  great 
and  irreparable  injury.  Complainant  alleges  that  he  has  no  ade- 
qa&te  remedy  at  law;  and  prays  that  the  defendants,  all  discovery 
being  waived,  shall  be  held  to  account  for  the  rents  and  profits  of  the 
lands  which  they  have  appropriated  to  their  own  use,  and  for  all  dam- 
ages ;  that  the  contracts,  leases,  powers  of  attorney,  and  other  instru- 
ments of  writing  may  be  delivered  up  and  canceled,  in  order  to  remove 
theclond  from  the  title  of  complainant;  that  Briggs,  Hall  &  Sleeper, 
and  their  agents,  be  enjoined  from  further  interfering  with  the  lands, 
and  from  making  sales,  leases,  and  contracts  of  any  description 
thereto;  and  that  the  alleged  heirs  at  law  of  Colby,  Chase,  and 
Crocker  be  likewise  enjoined;  and  that  the  numerous  trespassers  be 
enjoined  from  further  trespassing  on  or  using  said  lands  for  their 
own  porpoees,  in  any  manner. 
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On  the  nineteenth  of  January,  1885,  an  amendment  to  the  bill 
was  filed,  locating  the  residence  of  the  several  heirs  at  law  of  Colby, 
Chase,  and  Crocker,  and  praying  that  they  be  made  parties.  It  charges, 
farther,  that  since  the  filing  of  the  original  bill  these  alleged  heirs, 
with  fall  knowledge  of  his  title,  made  conveyance  of  all  of  said  lands 
to  one  Silas  P.  Butler,  a  resident  of  the  state  of  Massaehasetts;  these 
are  quitclaim  deeds,  but  there  was  no  record  of  these  deedp,  or  any 
attempt  to  record  them,  until  after  the  bill  was  filed ;  that  these  con- 
veyances were  part  of  the  scheme  to  defraud  the  complaisant;  that 
while  purporting  to  be  in  consideration  of  the  sum  of  $300,000,  that 
no  such  consideration  passed ;  that  Silas  P.  Butler  is  a  person  of  no 
responsibility,  but  is  an  employe  of  John  L.  Colby,  one  ol  the  heirs 
at  law.  It  is  prayed  that  Butler,  and  all  of  said  heirs,  be  perpetu- 
ally enjoined  from  claiming  or  setting  up  any  title  to  the  lands  in 
controversy. 

Briggs,  Hall  &  Sleeper  file  a  joint  answer.  They  deny  all  combina- 
tion. They  say  that  the  complainant  never  was  the  legal  owner  of 
said  lands,  and  that  no  legal  title  has  ever  passed  to  him.  They  say 
■that  the  deed  purporting  to  have  been  made  by  Colby,  Chase,  and 
Crocker  to  the  Georgia  Lumber  Company  conveyed  no  title;  that  the 
charter  of  the  Georgia  Lumber  Company  is  unooastitutional.  They 
say,  further,  that  the  conveyance  made  by  the  corporation  to  the 
state  of  Indiana,  and  the  deed  of  the  state  of  Indiana  to  Martin  B. 
Green,  are  void.  They  admit  that  under  powers  of  attorney  from 
the  heirs  of  Colby,  Chase,  and  Crocker  they  have  sold  and  leased 
many  of  the  lots  of  land  mentioned  in  complainant's  bill,  bat  their 
action  is  fair,  honest,  and  legal.  They  say,  in  November,  1888,  the 
entire  interest  of  the  heirs  whom  they  represent  was  sold  to  Silas  P. 
Butler,  of  the  state  of  Massachusetts,  and  that  they  now  represent 
Butler  as  his  agents  and  his  attorneys  at  law.  They  deny  their  in- 
solvency. They  say  that  they  have  reason  to  believe  that  Stephen 
Chase,  Abraham  Colby,  and  Samuel  E.  Crocker  own  said  land  indi- 
vidually, as  they  purchased  the  same  for  their  individual  benefit,  and 
in  their  individual  names,  and  not  as  agents  and  trustees  for  any 
one.  They  deny  that  Colby,  Chase,  and  Crocker  represented  them- 
selves to  be  agents  of  the  Georgia  Lumber  Company.  They  deny  ail 
manner  of  fraud  or  concealment. 

Silas  P.  Butler,  by  plea,  sets  up  the  same  facta  as  were  set  np  in 
the  answer  by  Briggs,  Hall  &.  Sleeper.  He  also  files  an  answer,  aver- 
ring that  Colby,  Chase,  and  Crocker  had  title  to  these  lands,  and  that ' 
he  bought  in  good  faith  from  *heir  heira  ^«  avers  that  he  bought 
in  good  faith,  and  for  the  consideration  menuoned  in  the  deeds,  to- 
wit,  $300,000.  He  does  not  notice  in  his  answer  the  charge  that  be 
was  a  mere  employe  of  Colby,  one  of  the  heirs  against  whom  the  bill 
is  filed. 

Several  of  the  respondents  answer  that  they  do  not  claim  title  un- 
der the  heirs  of  Colby,  Chase,  and  Crocker,  and  they  put  in  evidence 
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the  deeds  under  whieli  they  claim,  wbiob  show  an  independent  title 
to  the  lots  therein  described.  All  the  other  answers  fallow  sabstan-; 
tially  that  filed  by  Briggs,  Hall  &  Sleeper. 

Among  other  evidence,  the  complainant  introduced  the  following 
chain  of  title :  Plata  and  grants  from  the  state  of  Georgia  to  Peter 
J.  Williams,  John  Mitchell,  George  L.  Doming,  and  Samuel  Bockwell 
to  all  the  lands  in  dispute  in  the  bill;  deed,  George  L.  Deming  to  P. 
J.  Williams,  dated  January  3,  1834;  deed,  John  Mitchell  to  P.  J. 
Williams,  dated  first  January,  1834;  deed,  S.  Bockwell  to  P.  J.  Will, 
iams,  dated  first  January,  1834;  copy  and  exemplification  of  last 
will  and  testament  of  Peter  J.  Williams;  exemplified  copy  of  the 
laws  of  the  state  of  New  York  authorizing  the  formation  of  corpo'^ 
latims;  charter  of  the  Georgia  Land  &  Lumber  Company,  under  the 
laws  of  the  state  of  New  York;  deeds,  (three,)  Peter  J.  Williams 
(certified  copy)  to  Stephen  Chase,  Abraham  Colby,  and  Samuel  E. 
trocker,  dated  February  28,  1834,  as  recorded  in  Telfair,  Pulaski, 
and  Montgomery  counties ;  certified  copies  of  a  deed  from  Stephen 
Chase,  Abraham  Colby,  and  Samuel  E.  Crocker  to  the  Georgia  Lum< 
ber  CSompany,  dated  fifth  January,  1835,  being  one  copy  each  from 
the  records  of  the  counties  of  Laurens,  Pulaski,  Telfair,  and  Mout- 
gomery,  Georgia ;  act  of  legislature  of  Georgia,  approved  December 
17,  1834,  incorporating  Georgia  Lumber  Company;  certified  copies 
of  deed  from  Georgia  Lumber  Company  to  the  state  of  Indiana,  dated 
twenty-fourth  September,  1842;  exemplified  copy  of  a  joint  reaolu* 
tion  of  the  general  assembly  of  the  state  of  Indiana,  authorizing  the 
governor  or  agent  of  state  to  sell  lands  in  Georgia,  approved  January 
16,  1849-;  certified  copies  of  deed,  Paris  C.  Dunning,  governor  of  the 
state  of  Indiana,  to  Martin  B.  Green,  dated  first  December,  1849; 
exemplified  copy  of  an  act  of  the  general  assembly  of  the  state  of  In- 
diana,  confirming  the  sale  of  lands  in  Georgia,  to  Martin  B.  Green, 
approved  February  12, 1851 ;  a  regular  chain  of  title  from  Martin  B. 
Green  to  complainant. 

It  is  clear  from  the  volnminous  evidence  introduced  on  the  trial 
that  Peter  J.  Williams  originally  owned  these  lands;  Colby,  Chase, 
and  Crocker  bought  from  him ;  and  the  first  question  to  be  determined 
is,  did  they  buy  for  themselves,  or  did  they  buy  for  the  Georgia 
Lumber  Company,  projected  and  organized  in  Maine,  60  years  ago  ? 

On  a  review  of  the  evidence,  it  is  impossible  to  doubt  the  agency 
of  these  parties.  Chase  admitted  that  be,  Colby,  and  Crocker  were 
the  agents  appointed  by  the  Georgia  Lumber  Company  to  buy  these 
lands,  and  that  they  bought  of  Peter  J.  Williams.  Chase  is  long  ago 
dead,  bat  before  his  death  he  became  involved  in  litigation  in  Maine, 
and  his  sworn  answer,  there  filed  of  record,  not  only  sets  up  his  agency, 
but  there  is  attached  as  exhibits  the  original  articles  by  which  the 
Georgia  Lumber  Company  was  formed,  and  the  resolution  of  the  stock- 
holders, and  their  letters  appointing  himself,  Colby,  and  Crocker  as 
the  agents  to  make  this  purchase.    Jt  also  appeared  that,  for  several 


Digitized  by 


Google 


166  FEDERAL  BEFOBTBB. 

years  thereafter,  Chase,  Colby,  and  Crocker  were  the  officers  of  the 
company ;  and  an  aooount  is  in  evidence,  rendered  to  the  company 
by  them,  showing  the  cbarp;e  made  for  services  and  traveling  expenses ; 
and,  besides,  there  is  evidence  of  witnesses  still  living  which  indis- 
putably proves  their  agency.  Their  extensive  correspondence  with 
the  Gompiany  and  with  each  other  shows  this  also. 

It  is  true  that  the  deeds  were  made  to  them  as  if  in  their  own 
right;  but  their  contemporaneous  letter  to  the  company,  and  the 
overwhelming  array  of  facts  produced  by  the  complainant,  leads  the 
mind  irresistibly  to  the  oonclnsion  that  they  bought  the  lands  for  the 
company.  They  represented  themselves  as  the  agents  of  the  com- 
pany, and  never,  while  living,  so  far  as  the  evidence  discloses,  pre- 
tended that  the  lands  were  bought  for  themselves.  How  is  it  possible 
for  tlie  heirs  of  Colby;  for  instance,  to  avoid  the  effect  of  the  state- 
ment of  account  in  the  proven  handwriting  of  their  ancestor,  reading : 
Georgia  Lumber  Company,  Debtor,  to  A.  Colby: 

November  9, 1839.    For  services  as  agent,  18  months,  •     -    $1,000  00 
"       .  9,  1839.    For  expenses,       -  .         .       >  400  00 

This  is  but  one  of  numerous  indicia  unmistakably  pointing  to  the 
existence  of  their  agency. 

Notwithstanding  the  fact  of  the  mistake  of  the  scrivener  who  drew 
the  deeds,  it  is  the  duty  of  the  court  to  regard  Colby,  Chase,  and 
Crocker  as  standing  in  the  attitude  in  which  they  place  themselves 
by  their  admissions,  and  in  which  they  are  placed  by  the  nnoontra- 
dicted  evidence  of  witnesses, — the  cumulative  testimony  of  sworn 
records  given  that  force  springing  from  the  oath  of  a  party  testifying 
against  his  own  interests. 

Now,  certainly,  the  heirs  of  Colby,  Chase,  and  Crocker  can  occupy 
no  position  in  this  contest  superior  to  that  occupied  by  their  ances- 
tors. They  take  no  title,  because  their  ancestors  had  none.  They 
are  incumbered  by  all  of  the  admissions  made  by  their  ancestors. 
Wood  V.  McGuire,  17  Ga.  303;  Same  v.  Same,  15  Ga.  202.  A  party 
deriving  a  title  from  another,  mediately  or  immediately,  is  bound  by 
admissions  against  that  title  made  by  the  latter  while  the  title  is  in 
him.  When  such  admissions  so  made  are  clear  and  uncontradicted, 
they  are  conclusive.  This  is  the  law  as  settled  by  the  supreme  coart 
of  this  state,  whose  decision  is  paramount  as  to  this  question. 

Now,  Silas  P.  Butler  is  a  purchaser  from  the  heirs  at  law.  He 
buys  nothing  which  they  did  not  possess,  he  occupies  no  better  posi. 
tion  than  they  do.  They  having  no  title,  he  buys  none.  A  purchaser 
from  the  heir  at  law  is  in  no  better  position  than  the  heir  from  whom, 
he  purchased.  The  doctrine  of  bona  fide  purchaser  without  notice 
does  not  apply  where  the  purchaser  bays  no  title  at  all.  If  he  bays 
from  one  who  has  title,  and  it  should  afterwards  appear  that  another 
had  a  better  title  which  he  had  not  recorded,  or  that  there  was  a 
fraud  in  the  title  of  which  he  had  no  notice,  the  purchaser  would  be 
protected.     But  this  doctrine  cannot  apply  where  no  title  whatever 
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ensied  in  the  vrndor.  The  good  faith  of  a  purchaser  eannot  create 
a  title.  The  heir  inherits  that  property  only  to  vhioh  his  ancestor 
was  entitled,  and  it  follows,  therefore,  that  a  conveyance  from  the 
heir  at  law,  to  lands  to  which  the  ancestor  had  no  title,  is  no  better 
than  a  deed  from  a  perfect  stranger. 

It  is  contended,  however,  that  Silas  F.  Batler,  having  purchased 
bom  the  heirs  at  law  of  Colby,  Chase,  and  Crocker,  may  take  advan* 
tage  of  the  fact  that  the  deed  of  Colby,  Chase,  and  Crocker  to  the 
Georgia  Lumber  Compiiny  was  not  recorded.  Assuming,  for  the  sake 
of  the  argument,  that  Batler  bought  in  good  faith,  and  without  notice, 
— a  very  violent  assumption,  as  we  shall  presently  see, — he  must, 
nevertheless,  make  it  appear  that  he  purchased  from  one  who  had 
title.  The  deed  from  Colby,  Chase,  and  Crocker  to  the  Georgia  Lum- 
ber Company  is  not,  in  equity,  at  all  essential  to  the  validity  of  the 
company's  title.  It  is,  in  fact,  nothing  more  than  a  supplementary 
admission  of  their  agency.  Their  admissions  previously  and  sub- 
sequently to  the  execution  of  the  deed,  and  uniformly  made,  are  equiv- 
alent to  a  link  in  the  chain  of  the  company's  title.  If  this  were  not 
trae,  to  enable  Silas  P.  Butler  to  take  advantage  of  the  fact  that  the 
deed  from  Colby,  Chase,  and  Crocker  to  the  company  was  not  recorded, 
be  must  have  a  subsequent  deed  from  Colby,  Chase,  and  Crocker 
themeelves.  He  cannot  rely  on  a  recorded  deed  from  their  heirs  at 
law.  The  unrecorded  deed  of  the  ancestor  would  divest  the  title  of 
the  heir.  He  does  not  occupy  the  same  position  as  the  subsequent 
purchaser;  be  is  a  mere  volunteer. 

Code  Ga.  §  2705,  provides  "that,  on  failure  to  record  a  deed  within 
time,  the  record  may  be  made  at  any  time  thereafter;  but  such  a 
deed  loses  its  priority  over  a  subsequent  deed  from  the  same  vendor, 
rendered  in  time,  and  taken  without  notice  of  the  existence  of  the 
first."  The  words  "  same  vendor"  cannot  be  construed  to  mean  the 
heir  of  the  vendor.  He,  like  his  ancestor,  would  be  divested  of  title 
by  the  nnreeorded  deed.     Webb  v.  Wilcher,  .S3  Ga.  565. 

In  HiU  T.  Meeker,  24  Conn.  211,  it  is  held :  "A  deed  of  land,  not 
recorded  until  after  the  death  of  the  grantor,  is  valid  against  the  pur- 
chaser from  his  heir  at  law,  although  such  purchaser  has  no  knowl- 
edge of  the  existence  of  the  deed."  See,  also,  Hancock  v.  Beverly's 
Heirt,  6  B.  Mon.  531. 

It  may  also  be  observed  that  Butler,  as  to  part  of  these  lands,  took 
a  quitclaim  deed  from  the  heirs  of  Colby,  Chase,  and  Crocker.  Sub- 
sequently to  the  conveyances  by  quitclaim  deed  they  made  him  deeds 
of  warranty.  To  conveyances  by  quitclaim  deed  the  doctrine  of  bona 
fide  purchaser  without  notice  does  not  apply.  Woodward  v.  Jewell, 
25  Fed.  Bep.  691;  Villa  v.  Rodriguez,  12  Wall.  323;  Dickerson  v. 
Colgrove,  100  U.  8.  578.  And  the  fact  that  a  quitclaim  deed  was 
offered  him  was  sufficient  to  awaken  his  suspicions  as  to  the  validity 
of  the  title, — to  make  him  inquire, — and  he  is  chargeable  with  notice 
of  such  invalidity  of  title  in  the  heirs  of  Colby,  Chase,  and  Crocker 
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as  he  mighl  have  ascertained  by  inquiry.  Adams,  Eq.  158;  Btoij, 
Bq.  Jur.  399, 400;  Cummint  v.  Boston,  25  Ga.  384;  Bryant  v.  Booge, 
56  Ga.  438 ;  Wade,  Notice,  10  et  geq.i  Le  Neve  v.  Le  Nevei  3  Lead. 
Gas.  £q.  109. 

He  was  also  shown  the  will  of  Stephen  Chase,  whiefa  will  makes  no 
reference  to  any  lands  in  the  state  of  Georgia.  This  fact  in  itself  is 
suffieient  to  pat  a  pradent  man,  who  contemplates  the  purchase  of 
100,000  acres  of  land  in  Georgia,  from  the  heirs  of  Chase,  upon  in- 
quiry as  to  its  title.  The  truth  is,  Butler,  Briggs,  Hall,  and  Sleeper, 
and  the  heirs  of  Colby,  Chase,  and  Crocker,  are  mere  Interlopers. 
They  are  not  bona  fide  claimants  of  this  land. 

It  is  charged  in  the  amended  bill  that  Butler  is  a  mere  clerk  of 
Colby.  He  does  not  deny  this  in  his  answer;  and  while  this  does 
not  amount  to  evidence,  it  is  a  suspicious  circumstance.  Can  it  be 
possible  that  a  mere  clerk  in  the  office  of  Colby  is  able  to  pay  $300,- 
000  for  a  tract  of  land?  His  answer  is  evasive,  trifling,  and  it  may 
be  doubted  whether  it  was  sworn  to.  No  man  possessing  sufficient 
intelligence  to  comprehend  his  rights  would  be  content  to  rest  his 
claim  to  property  so  valuable  upon  an  answer  so  trifling  and  evasive 
in  its  character. 

Another  oircnmstanee  will  show  how  fraudulent  is  the  participa- 
tion of  Butler  in  this  scheme.  The  power  of  attorney  under  which 
Briggs,  Hall  &  Sleeper  act  was  made  in  November,  1883,  and  yet 
Butler,  this  clerk  of  one  of  the  men  who  gave  the  power  of  attorney, 
purchased  the  land  in  less  than  three  weeks,  at  the  pretended  price 
of  $300,000,  and  yet  Briggs,  Hall  &  Sleeper  say  in  their  answer,  act- 
ing under  this  power  of  attorney,  they  have  sold  and  leased  divers  of 
the  lots  mentioned  in  complainant's  bill,  to  sundry  and  divers  parties. 
Nevertheless,  the  whole  tract  is  afterwards  sold  to  Silas  P.  Butler, 
making  no  mention  in  his  deed  of  the  sales  to  "sundry  and  divers  in- 
nocent purchasers"  in  Georgia.  Briggs,  Hall  &  Sleeper  farther  say 
"their  action  in  the  premises  has  been  open  and  above-board," — "fair, 
honest,  and  legal ;"  and  these  "fair,  honest,  and  legal  representatives" 
sold  these  lands  twice, — first  to  innocent  purchasers  in  Georgia,  and 
then  to  Silas  P.  Butler.  They  cannot  contend  that  after  Butler's  pur- 
chase these  sales  to  the  Georgit^  purchasers  were  made,  for  they  dis- 
tinctly affirm  that  they  have  made  no  sale  since  the  twenty-sixth  of 
December,  1883,  at  which  time  Butler's  purchase  was  completed. 

According  to  their  answer,  there  are  more  than  50  citizens  of 
Georgia  who  have  bought  and  leased  from  Briggs,  Hall  &  Sleeper 
various  lots  of  these  lands.  Notwithstanding  this  fact,  the  entire 
tract  of  300,000  acres,  at  one  fell  swoop,  is  conveyed  to  Butler,  with- 
out any  mention  in  his  deeds  of  the  Georgia  purchasers.  The  degree 
of  sincerity,  honesty,  and  legality  in  the  transaction  may  be  easily 
estimated  from  this  circumstance. 

It  is  insisted,  however,  by  the  respondents,  that  we  have  no  juris- 
diction,  in  a  court  of  equity,  to  grant  the  relief  prayed  for,  for  the 
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nason  thai  the  eomplainant  haa  an  adequate  remedy  at  law,  the  suit 
being  in  the  nature  of  an  aetion  in  ejeotmeDi.  I  think  the  eqaitable 
inhsdietion  is  clearly  maintainable.  This  is  not  a  bill  to  recover  pos* 
aession  of  lands,  as  in  an  action  of  ejeelment,  but  it  is  to  prerent  fraud* 
nlent  interference  and  irreparable  injury  to  the  lands  and  title oi  the 
complainant.  The  authorities  relied  on  by  respondents'  eoonsel  are 
not  applicable.  In  the  case  of  Hipp  t.  Babin,  19  How.  371,  the 
title  was  merely  legal.  There  was  no  multiplicity  of  suits;  no  other 
«epeeial  ground  of  eqnity  jorisdietion;  and  no  partiealar  reason  why 
the  conrt  should  maintain  it.  The  case  in  15  Wall,  was  to  enjoin  a 
suit  on  a  bond  on  the  allegaticm  that  the  bond  was  issued  without 
authority.  This  would  have  been  a  complete  defense  at  law.  The 
ease  in  23  Wall.  466,  (Lewis  v.  Cocks,)  would  expressly  justify  inter-t 
vention  by  equity,  where  the  fraud  of  the  agents  or  their  representa-< 
tives  is  so  glaring  as  in  this  case,  it  being  incontestably  true  th.at 
Colby,  Chase,  and  Groeker  bought  the  lands  for  the  citizens  of  Maine, 
who  were  the  incorporators  of  the  Georgia  Land  &  Lumber  Company, 
and  paid  for  it  with  the  money  of  the  company,  whatever  may  bia  the 
apparent  validity  of  the  title  they  or  their  heirs,  or  those  holding  and 
claiming  under  them,  may  have.  To  declare  and  enforce  this  trust 
is  within  the  power  of  a  court  of  eqnity.  Story,  Eq.  Jor.  120.  Be- 
sides, the  complainant  may  appeal  to  that  conrt  to  remove  a  cloud 
from  bis  title,  and  to  prevent  a  multiplicity  of  suits,  and  the  great 
expense  and  inconvenience  of  the  litigation  necessitated  by  the  muU 
titnde  of  defendants  claiming  under  the  same  title.  Oelrichs  v.  Spain, 
15  Wall.  211;  Chaatian  v.  Smith,  30  6a.  96;  McKinney  v.  Burns, 
31  Ga.  295;  ScoU  v.  Taylor,  M  6a.  508;  Potilet  v.  Johnson,  25  6a. 
403;  Stark  v.  Starr,  94  U.  S.  477,  485-492. 

It  is  further  insisted  that  complainant  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  the  title  of  the  respond* 
eats.  While  this  is  true,  it  is  also  true  that  if  the  respondents,  or 
the  persons  under  whom  they  claim,  have  been  guilty  of  soeh  fraud 
as  woold  defeat  the  complainant  on  his  legal  title,  he  may,  in  a  court 
oi  eqnity,  on  a  bill  filed  against  respondents,  by  suitable  proof,  sup* 
ply  soch  defect  in  bis  legal  title  as  their  fraud  has  created.  His 
equitable  right,  with  such  satisfactory  proof  of  their  fraud,  then  be* 
eomes,  in  contemplation  of  the  court  of  equity,  the  legal  title. 

A  conveyanoe  is  claimed  from  Butler,  who  is  the  fraudulent  reser* 
voir  of  all  the  alleged  titles  lowing  from  the  use  which  Briggs,  Hall 
&  Sleeper  have  made  of  the  imperfect  execution  of  their  trust  by 
Colby,  Chase,  and  Crocker.  The  admissions  of  Colby,  Chase,  and 
Crocker,  and  the  clear  proof  of  their  agency,  constitute  a  sufficient 
link  in  the  chain  of  complainant's  title,  and,  in  the  breast  of  a  court 
at  conscience,  this  evidence  adequately  and  amply  supplies  the  de* 
feets  in  the  written  title  which  are  sought  to  be  utilized  for  the  fraud* 
nlent  purposes  of  Briggs,  Hall  &  Sleeper,  and  their  confederates. 

It  is  ako  insisted  that  the  deed  to  Colby,  Chase,  and  Oropker  is 
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not  admissible,  because  it  was  not  properly  registered,  and  Beverly  y. 
McBride,  9  Ga.  443.  is  oited  in  support  of  this  objection.  Now,  the 
deed  in  the  case  before  the  court  is  more  than  30  years  of  age,  and 
in  ihe  authorities  oited  the  chief  justice,  in  deliverinjif  the  opinion  of 
the  court,  uses  this  language : 

"Had  this  instrument  been  thirty  years  old,  and  testimony  adduced  that  it 
had  been  acted  upon,  or  that  the  obligee  took  possession  of  the  premises  in 
dispute  under  it,  no  proof  of  ito  execution  would  have  been  required." 

In  Heam  y.  Smith,  69  6a.  704,  also  oited,  the  deed  was  not  30 
years  old. 

In  submitting  proof  of  complainant's  title  the  fact  was  developed 
that  the  state  of  Indiana  once  owned  all  of  these  lands.  It  was 
stated  in  the  argument  that  the  Georgia  Lumber  Company  had  bor- 
rowed money  from  the  old  Bank  of  the  United  States,  and  gave  the 
b%nk  a  mortgage  on  these  Georgia  lands  as  security  for  the  debt.  In 
the  distribution  of  the  assets  of  the  bank  on  its  dissolution,  the  state 
of  Indiana  became  the  owner  of  the  mortgage,  and  the  Georgia 
Lumber  Company,  by  deed  to  that  state,  discharged  the  debt,  and 
conveyed  to  it  the  title.  Whether  this  account  be  historically  true 
or  not,  it  matters  not.  The  fact  is  evident  thai  a  conveyance  was 
made  of  the  lands  in  dispute  from  the  Georgia  Lumber  Company  to 
the  state  of  Indiana.  This  conveyance  is  attacked  by  respondents 
on  two  grounds — Fir$t,  that  the  deed  was  not  properly  executed  and 
proven ;  second,  that  the  state  of  Indiana  is  inhibited  from  holding 
lands  in  the  state  of  Georgia. 

The  technical  ground  of  objection  is  that  the  deed  had  but  one  wit- 
ness. He  was,  however,  a  commissioner  of  deeds  for  the  state  of 
Georgia,  residing  in  the  state  of  Indiana.  The  original  deed  having 
been  lost,  was  not  offered,  but  a  copy  taken  from  the  record,  and  it 
was  insisted  that,  there  being  but  one  witness,  the  deed  could  not 
be  admitted  to  record.  It  was  im  ancient  record,  and  it  is  true  that 
an  ancient  record,  like  an  ancient  deed,  is  admitted  in  evidence 
without  proof.  After  the  lapse  of  SO  years  the  law  presumes  that 
the  official  who  made  the  record  is  dead,  and  that  he  cannot  be  sum- 
moned  to  explain  the  circumstances  under  which  he  made  it,  and  it 
presumes  that  everything  was  done  which  ought  to  have  been  done. 
If  the  paper  appears  to  be  formally  a  deed,  admitted  to  record  on 
the  attestation  of  one  witness,  where  two  witnesses  were  required  by 
law,  after  the  lapse  of  30  years  it  will  be  presumed  that  there  were 
two  witnesses,  and  that  the  clerk  omitted  one.  This  rule  of  evi> 
dence  is  enforced  ex  necetsitate  ret.  As  in  other  rules  of  evidence 
it  is  made  to  further  the  ascertainment  of  truth.  In  this  case  there 
is  a  strong  presumption  that  the  deed  was  never  fabricated,  and 
that  it  was  acted  upon.  It  was  made  to  a  great  state.  There  is 
nothing  suspicious  about  it.  "An  ancient  deed,  by  which  is  meant 
one  which  is  more  than  30  years  old,  having  nothing  suspicious  about 
it,  is  presumed  to  be  genuine  without  express  proof,*  the  witness 
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being  presamed  dead;  and  if  it  is  found  in  the  proper  oostody,  and 
is  corroborated  by  ancient  or  modern  corresponding  enjoyment,  or 
by  other  equiyalent  or  explanatory  proof,  it  is  to  be  presumed  thai 
the  deed  constituted  part  of  the  actaal  transfer  of  the  property 
therein  mentioned ;  because  this  is  the  usual  and  ordinary  course  of 
such  transactions  among  men.  The  residue  of  the  transaction  may 
be  as  unerringly  inferred  from  the  existence  of  genuine  ancient  doc- 
uments as  the  remainder  of  a  statue  may  be  made  out  from  an  ex- 
isting torto,  or  a  perfect  skeleton  from  the  fossil  remains  of  a  part." 
1  Greenl.  Ev.  144;  Webb  v.  Wilcher,  33  Ga.  565;  Adams  v.  Roberts, 
i  How.  496;  Patterson  v.  Winn,  5  Pet.  233;  Winn  v.  Patterson,  9 
Pet.  663.  The  two  decisions  last  cited  are  pronounced  by  Mr.  Jus- 
tice Stobt,  and  are  eases  from  this  circuit. 

The  deed  is  corroborated  by  a  resolution  of  the  legislature  of  In- 
diana, authorizing  the  sale  of  this  property  by  a  deed  of  the  governor 
of  Indiana  conveying  the  same.  The  deed,  therefore,  -  constituted 
part  of  the  actual  transfer  of  the  property  therein  mentioned. 

It  is  said,  however,  that  the  state  of  Indiana  cannot  own  lands  in 
Georgia.  The  right  of  a  state  to  hold  lands  in  another  state  has 
never  been  expressly  decided.  It  has  been  held  that  the  government 
of  the  United  States  cannot  accept  a  legacy  to  lands  in  a  state,  and 
that  such  legacy  is  void.  U.  S.  v.  Fox,  94  U.  S.  815.  It  is  said, 
and  with  great  show  of  reason,  that  it  is  abnormal,  and  contrary  to 
public  policy,  that  a  state  should  be  permitted  to  hold  lands  in  an- 
other state;  and  it  is  also  said  that  a  state  can  own  nothing  that  is 
not  necessary  to  its  existence,  and  the  proper  conduct  of  its  affairs. 

With  regard  to  the  last  ground  of  objection,  it  can  be  replied  that 
a  state  has  many  of  the  powers  of  a  private  corporation,  and  I  do 
not  see  why  a  state  may  not  buy  lands  as  well  as  bonds.  Most  un- 
questionably is  it  true  that  the  state  of  Indiana  could  not  bold  lands 
in  the  state  of  Georgia  if  the  state  of  Georgia  objected  to  it.  Our 
fathers,  however,  were  competent  to  deal  with  this  que^ion.  Their 
ideas  of  state  sovereignty  were  even  more  pronounced  than  those 
which  now  obtain.  It  is  not  disclosed  by  the  record  that  they  ob- 
jected to  this  effort  on  the  part  of  a  sister  state  to  save  what,  pre- 
sumably, was  a  bad  debt.  A  transaction  so  enormous  as  this  could 
not  have  escaped  their  attention,  and  it  is  scarcely  appropriate,  I 
think,  in  the  absence  of  any  action  by  the  state,  for  Messrs.  firiggs. 
Hall  &  Sleeper,  at  this  late  date,  to  bring  forward  the  questipn  of  its 
offended  sovereignty,  especially  as  it  appears  that  their  patriotism^ 
not  altogether  disinterested  in  itself,  would  result  in  robbing  the  citi- 
zen of  another  state. 

An  alien  may  hold  lands  in  Georgia,  and  while  the  comity  which 
exists  between  thd  states  of  our  Union  will  not,  in  my  judgment,  legal- 
ize the  purchase  and  possession  of  lands  by  one  state  in  another 
state,  as  a  general  proposition,  still  it  will  permit  a  state  of  the  Union 
to  authorize  or  tacitly  sanction  such  a  transfer  of  the  title  to  lands 
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in  itg  territory  td  a  sister  state  as  \rill  prevent  the  latter  from  loss. 
In  order  to  vitiate  the  titld  of  the  state  of  Indiana,  some  proceeding 
in  the  nature  of  "Office  found"  must  have  been  adopted.  It  must 
be  understood  also  that  when  the  state  of  Indiana  bought  these  lands 
it  came  as  a  subject,  and  not  as  a  sovereign.  It  is  to  be  presumed 
that  the  state  of  Indiana  got  the  lands  for  a  legitimate  purpose.  It 
is  to  be  further  presumed  that  the  state  of  Georgia  would  have  ob- 
jected had  it  seen  proper  to  enforce  its  political  and  exclusive  rights. 
If  the  state  of  Indiana  is  to  be  regarded  as  an  alien,  it  is  laid  down 
in  Washbnrne  on  Beal  Property,  74,  an  alien  may  purchase  and  hold 
lands  against  all  the  world  except  the  state;  and  Briggs,  Hall  & 
Sleeper  may  not  say,  with  Louis  XIV.,  "I  am  the  state." 

The  title  is  conveyed  from  the  state  of  Indiana  to  Martin  B.  Green. 
The  deed  is  signed  by  the  governor,  on  the  authority  of  a  resolution 
of  the  legislature  of  that  state;  and  from  Green  the  chain  of  title  to 
the  complainant  is  regular  and  unobjectionable.  It  is  insisted  that 
the  deed  to  George  E.  Dodge  is  obnoxious  to  the  act  of  the  legisla- 
ture of  Georgia  of  1877  forbidding  foreign  corporations  to  hold  over 
5,000  acres  of  land  in  the  state.  But  the  deed  to  Dodge  was  made 
before  the  passage  of  the  act.  Besides,  this  is  a  question  for  the 
state,  and  it  is  competent  to  take  care  of  its  own  interests.  Nobody 
but  the  state  can  raise  the  question.     8  Washb.  Beal  Prop.  267. 

A  limited  number  of  the  respondents  claim  title  from  a  different 
source  than  Colby,  Chase,  and  Crocker.  With  regard  to  these  the 
eourt  can  pass  no  decree.  If  there  be  controversy  with  these  parties 
it  can  be  settled  in  appropriate  proceeding  elsewhere. 

As  against  Briggs,  Hall  &  Sleeper;  all  the  heirs  of  Colby,  Chase, 
«nd  Crocker;  against  Silas  P.  Butler,  and-  those  who  hold  under 
them, — the  title  of  complainant  as  to  these  lands  is  valid,  and  must 
be  protected,  and  the  prayers  of  the  bill  are  granted.  Let  the  decree 
be  framed  accordingly.    No  damages  have  been  proven. 


ScHEUREB  V.  Coluubu-Stbeet  Bbidgs  Co. 

(Circuit  Court,  D.  Oregon.    April  19, 1886.) 

Watebs  awd  Watks-Coubsbs  —  NAViQABiiB  Watbbs  nr  Oreson  —  Powbb  o» 

THB  StATB  over. 

Under  the  ruling  in  CardweU  v.  Bridgt  Co.,  113  TT.  8.  205,  8.  C.  B  8up.  ut. 
Rep.  423,  the  provision  In  the  act  of  congreaa  of  February  14, 1859,  (11  St.  383,) 
admitting  Oregon  into  the  Union,  which  declares  that  "the  navigable  waters 
of  eald  state  shall  be  common  highways,  and  forever  free,  as  well  to  the  in- 
habitants of  said  state  as  to  all  other  citizens  of  the  United  States,  without 
any  tax,  duty,  impost,  or  toll  therefor, "  does  not  prevent  the  state  from  an* 
thorizing  the  erection  of  a  bridge  aoross  the  Wallamet  river,  at  Portland, 
however  much  it  may  impede  and  obstruct  the  navigation  thereof,  nor  has  the 
United  States  circuit  court  any  Jurisdiction  of  a  suit  to  enjoin  the  same. 
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Suit  in  Equity  for  an  Injanotion. 

P.  S.  WiUis,  for  plaintiff. 

George  H.  Durham,  for  defendant. 

Dkadt,  3.  This  sait  is  brought  to  restrain  the  defendant  from 
erecting  a  bridge  across  the  Wallamet  river,  between  the  foot  of  Mad- 
ison street,  in  Portland,  and  T  street,  in  East  Portland.  An  applica- 
tion  for  a  provisional  injunction  was  heard  on  the  bill  and  a  general 
demurrer  thereto. 

The  plaintiff  is  a  riparian  owner,  whose  land  has  a  frontage  of  200 
feet  on  the  west  bank  of  the  Wallamet  river,  and  is  situate  about 
1,000  feet  above  the  site  of  the  proposed  bridge ;  and  his  complaint 
is  that  the  erection  of  the  bridge  will  so  obstruct  and  hinder  the  nav- 
igation of  the  river  as  to  prevent  vessels  engaged  in  the  commerce  of 
this  port  from,  at  least  with  safety  and  convenience,  reaching  his 
property.  The  bill  states  that  the  river  at  the  site  of  the  proposed 
bridge  is  about  1,475  feet  wide,  with  a  ship  channel  of  about  400  feet 
in  width,  and  that  the  bridge  will  consist  of  six  solid  spans  of  200 
feet  each  in  length,  resting  on  piers  built  in  the  river,  and  one  sec- 
tion 270  feet  long,  resting  on  a  draw  pier  as  a  pivot,  which,  wiien 
tamed  parallel  with  the  stream,  will  give  a  passage-way  of  120  feet 
in  width  on  either  side  of  said  pivot  pier;  that  the  distance  from  the 
lower  chord  of  the  span  is  only  eight  feet  above  high-water  mark ;  and 
the  construction  of  the  proposed  bridge  will  obstruct  and  impede  the 
navigation  of  the  river,  and  the  use  of  the  harbor  of  Portland,  which 
extends  from  the  lower  end  of  the  city  southward  a  distance  of  about 
three  miles,  and  for  a  half  mile  above  the  plaintiff's  property. 

The  defendant  claims  the  right  to  build  a  bridge  under  an  act  of 
the  legislature  of  the  state,  passed  February  26,  1885,  (Sess.  Laws, 
472,)  as  amended  by  the  act  of  November  24, 1885,  (Sp.  Sess.  Laws, ' 
14 ;}  but  the  plaintiff  alleges  that  the  same  is  void  or  inoperative,  as 
being  in  conflict  with  the  act  of  congress  passed  February  14,  1859, 
(11  St.  383,)  for  the  admission  of  Oregon  into  the  Union,  wherein  it 
is  provided  that  "all  the  navigable  waters  of  the  state  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the  inhabitants  of  said 
Bta^  as  to  all  the  other  citizens,  of  the  United  States,  without  any 
tax,  duty,  impost,  or  toll  therefor." 

The  questions  arising  on  this  demurrer  were  considered  by  this 
court  in  Hitch  v.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  127,  8.  0.  6 
Fed.  Bep.  326,  and  again  in  Wallamet  Bridge  Co.  v  Hatch,  9  Sawy. 
643,  S.  C.  19  Fed.  Bep.  347,  where  it  was  held  that,  by  the  act  of 
1859,  congress,  in  the  exercise  of  its  power  to  regulate  commerce  be- 
tween the  several  states,  had  declared  the  Wallaiiet  river,  as  a  means 
of  said  commerce,  "a  common  highway,"  and  therefore  the  state  of 
Oregon  could  not  authorize  any  one  to  build  a  bridge  across  the  same 
which,  the  oiroumstances  considered,  would  needlessly  impede  or  oh- 
struct  the  navigation  thereof ;  and  that  the  question  of  what  consti- 
tutes such  impediment  or  obstruction  arises  under  said  act  of  oon- 
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gress,  and  therefore  this  court  has  jarisdiction  of  a  suit  ioTolvrng  the 
same.  The  doctrine  cf  this  case  was  followed  in  the  opinion  of  the 
court  in  Cardwell  v.  Amtriean  River  Bridge  Co.,  9  Sawy.  662;  S.  C. 
19  Fed.  Bep.  562;  but  on  an  appeal  to  the  supreme  court  it  was  held 
(113  U.  S.  205,  and  5  Sup.  Ct.  Rep.  423)  that  the  provision  in  the 
act  admitting  California  into  the  Union  concerning  the  navigable 
waters  therein,  which  is  similar  to  that  in  the  one  admitting  Oregon, 
does  not  of  itself  deprive  the  state  of  the  power  possessed  by  other 
states  to  authorize  the  erection  of  bridges  over  navigable  waters 
therein ;  and  that  the  provision  is  only  intended  to  prevent  the  use 
of  navigable  streams  by  private  parties,  to  the  exclusion  of- the  pub- 
lic, and  the  exaction  of  tolls  for  their  navigation. 

The  proposed  bridge  at  the  foot  of  Madison  street  is  five  blocks,  or 
about  1,300  feet,  further  south  than  the  one  in  Hatch's  Cfise,  and  is 
otherwise  much  less  objectionable,  the  opening  at  the  draw  being  120 
feet  in  the  clear  instead  of  only  100.  But  it  matters  not  what  is  the 
character  of  the  bridge,  or  how  much  of  an  obstruction  it  will  be  to 
navigation,  if  the  state  authorizes  it,  and  the  United  States  has 
passed  no  law  on  the  subject  of  impediments  and  obstructions  to  the 
navigation  of  the  river,  this  court  has  no  jurisdiction  to  prevent  the 
erection  of  the  same.  The  Hatch  Case  is  now  pending  in  the  su- 
preme court  on  appeal,  and  may  be  decided  at  this  term,  but  it  is  not 
probable  that  any  modification  of  the  ruling  in  the  Cardwell  Case 
will  be  made;  and  if  congress  has  no  power  to  pass  an  act  to  pre- 
vent the  obstruction  of  the  navigable  waters  of  the  state  by  the  erec- 
tion of  solid  bridges  or  otherwise,  unless  the  same  applies  to  the 
navigable  waters  of  all  the  states,  as  the  argument  in  that  case 
seems  to  imply,  t-hen  it  is  not  apparent  how  the  provisions  in  the 
acts  relating  to  the  admission  of  Oregon  and  California  are  valid, 
•even  as  against  a  claim  under  the  state  to  the  exclusive  use  of  any 
of  the  navigable  waters  therein,  or  to  the  exaction  of  tolls  for  the 
navigation  thereof.  Certainly,  congress  has  as  much  right  to  legis- 
late against  physical  obstructions  being  made  to  the  navigation  of  the 
waters  in  a  state,  in  detail  and  specially,  as  to  prevent  their  exclu- 
sive use  by  any  one,  or  the  exaction  of  tolls  for  the  same  in  that  way. 

But  admitting  the  power  in  congress  to  legislate  specially  on  this 
subject,  the  court  in  the  Cardwell  Case  went  so  far  as  to  hold  that, 
notwithstanding  the  act  of  congress  in  effect  declares  the  American 
river  a  common  highway,  forever  free  "to  the  citizens  of  the  United 
States,  the  state  of  California  may  authorize  the  erection  of  a  low, 
solid  bridge  across  it,  which  prevents  it  from  being  used  as  a  high- 
way by  any  one.  The  act,  says  the  court,  has  but  one  object,  namely, 
"to  insure  a  highway  open  to  all,  without  preference  to  any."  But 
I  respectfully  submit  that  on  this  interpretation  of  the  act  a  better 
definition  of  its  purpose  would  be:  "It  intends  to  secure  an  open 
highway  to  all  or  to  none,  as  the  state  may  judge  expedient." 

But  whatever  my  judgment  in  the  premises  may  be,  this  oonstruo- 
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tion  of  the  legislation  by  congress  is  binding  on  this  oonrt,  and  there- 
fore I  most  refuse  this  injanction,  and  sustain  the  demurrer  to  the 
bill,  and  diamisB  it;  and  it  is  so  ordered. 


GxnxAi.  Ibubt  Go.  and  another  v.  Wabash,  St.  L.  &  F.  Bt.  Go. 
(Hajolton,  Intervenor.)* 

(Girettit  Court.  E.  D.  Missouri.    April  2. 1886.) 

Iqurt  Practick — Ihtkrykniho  JtTDOHBiTT  Creditobs. 

Where  a  small  judgment  creditor  of  a  railroad,,  whose  Jadgment  was  re- 
corered  before  the  appointment  of  a  receiver,  and  who  lives  at  a  distance  from 
the  place  where  court  is  held,  interrenesina  foreclosure  suit  against  the  road, 
he  should  be  given  the  fullest  opportunity  of  a  hearing,  and  technical  rules 
■hoald  not  be  enforced  against  him. 

Id  Eqnity.  Motion  to  set  aside  order  confirming  report  of  master 
aa  intervening  petition  of  George  Hamilton.  / 

Jamet  Carr,  for  interrenor. 
WelU  H.  Blodgett,  for  receiver. 

Brbwsb,  3.,  (orally.)  In  the  intwvention  of  Geoi^  Hamilton  in 
tiie  Wabaah  Case,  it  appears  that  a  year  ago  a  petition  of  interven- 
tion was  filed,  which  was  referred  to  the  master,  and  by  him  reported 
apon.  The  intervention  was  on  account  of  a  judgment  against  the 
Wabash  road,  in  one  of  the  outlying  counties,  a  short  time  before  the 
appointment  of  the  receivers.  The  petition  was  filed  by  counsel  liv- 
ing  in  each  county.  Upon  the  filing  of  the  master's  report,  which 
was  adverse  to  the  claim,  the  matter  passed  along  without  action 
until  the  fifteenth  of  March  of  the  present  year,  when,  through  new 
counsel,  without  leave  of  the  oonrt,  an  amended  petition  of  inter- 
vention was  filed.  Four  days  thereafter  the  report  of  the  master  was 
confirmed.  Now,  a  motion  is  made  to  set  aside  that  order  of  o6n« 
firmation,  and  refer  the  matter  back  to  the  master.  Upon  the  hear- 
ing of  this  motion  there  was  little  or  no  discussion  as  to  whether, 
under  the  amended  petition,  the  petitioner  would  have  any  lien  upon 
the  corpus  of  the  property  prior  to  the  lien  of  the  mortgages,  or  even 
apon  the  earnings  of  the  road;  and  I  express  no  opinion  as  to 
whether  he  would  have  any  claim  based  upon  the  facts  as  stated  in 
his  amended  petition. 

I  have  no  question  hot  that,  technically,  he  is  entitled  to  no  further 
hearing  in  this  coort.  He  neglected  to  file  any  exceptions  to  the 
master's  report;  and  yet  it  must  be  remembered  that  this  claim 
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comes  from  an  outlying  connty,  which  had  been  plaoed  in  jodgment 
before  the  court  through  its  receivers  took  possession  of  this  large 
property;  and  the  court,  dealing  equitably  with  such  interests  as 
that,  ought  to  give  to  every  one,  especially  to  those  holding  small 
claims,  and  living  at  a  distance,  the  fullest  opportunity  of  a  hearing, 
and  not  rigidly  enforce  teohnical  rules  against  them.  So  it  seems  to 
me  that  it  would  be  fair  to  make  an  order  like  this :  that  upon  the 
payment  of  all  the  costs  which  have  accrued  in  this  intervention  since 
the  filing  of  the  original  petition,  the  order  of  confirmation  be  set 
aside,  and  leave  given  to  file  the  amended  petition,  and  the  whole 
matter  referred  back  to  the  master;  and  it  will  be  so  ordered. 


Blaib  v.  St.  Loots,  H.  &  K.  R.  Co.* 
(Circuit  Court,  B.  D.  Miasouri.    April  2, 1886.) 

1.  RAn,noAD8 — ^MouTOAOKS — CBOss-BrLL — Prior  Equitt — Noticb. 

Where,  in  a  foreclosure  suit,  a  cross-bill  is  filed  by  a  judgment  creditor,  In- 
sisting' that  though  he  has  a  junior  title  of  record  he  has  a  prior  equity,  he 
must  allege  all  facts  tending  to  show  that  the  morti^agee  had  notice;  and 
where  he  fails  to  do  so.  and  simply  charges  notice,  it  is  sufficient  for  the 
mortgagee  to  deny  notice,  without  going  into  particulars. 

8.  Same— NoncB. 

Where  a  person  finds  a  corporation,  organized  under  the  laws  of  the  state, 
in  possession  of  a  railroad  partially  or  fully  completed,  he  is  Justified  in  assum- 
ing that  the  company  in  possession  is  the  only  one  that  ever  was  in  posses- 
sion, or  that  ever  did  any  woric  thereon,  or  had  any  rights  thereto,  unless  the 
record  shows  something  to  the  contrary. 

In  Equity.   Cross-bill  of  Josiah  Fogg.    Petition  for  rehearing.  For 
report  of  previous  opinion,  see  25  Fed.  Bep.  684. 
Theodore  G.  Case,  for  complainant. 
James  Carr  and  Geo.  D.  Reynolds,  for  Fogg. 

Bbbwbr,  J.,  (orally.)  In  the  case  of  Deivitt  C,  Blair  v.  Josiah 
Fogg  a  petition  for  rehearing  was  argued  the  other  day,  counsel 
claiming  that  there  were  two  or  three  matters  which  the  court  did 
not  consider — which,  indeed,  were  not  suggested  to  the  court— and 
which  justified  a  different  conclusion.  Mr.  Fogg  had,  away  back  ia 
1870,  a  good  claim  against  the  St.  Louis  &  Keokuk  Bailroad.  That 
company,  organized  under  a  special  charter,  and  having  done  some 
work,  transferred  all  its  property  to  the  St.  Louis,  Hannibal  &  Ke- 
okuk Bailroad,  a  company  organized  under  the  General  Statutes.  In 
the  instrument  making  the  transfer,  there  was  a  stipulation  that  the 
new  company  should  assume  and  pay  debts  to  the  amount  of  $19,- 
000,  which  it  is  conceded  covered  the  claim  of  Mr.  Fogg.     That  in- 
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rtrameat  of  tzansfer  vraa  aerer  reeoiide4>  The  new  oonifaJiy  finished 
the  road,  j^aoed  its  moitgaga  upon  the  property,  which  naortgAge'WM 
foredoeed  in  this  Bait.  Aftex  jiears  had  passed  Mr.  Fogg  oom- 
menced  an  action  at  law  against  the  3t.  Loais  &  Eeoknk  Railroad 
Company,  and  obtained  jadgpt«it.  He  followed  that  by  a  proeeed- 
ii^  in  equity  against  the  St.  Loais,  Sanaibal  &  Eeoknk  Company, 
and  obtained  a  decxee,  charging  this  judgment  against  the  new  com- 
pany. He  now  ciaiaas  that  this  judgment  is  a  lien  jMior  to  the  mort- 
gage,  and  oooneel  in  the  argument  before  me,  on  the  petition  for  re> 
bearing,  contended  that  the  old  company,  under  its  charter,  had  no 
power  to  transfer;  th^t  the  new  company  took  the  property  subjeot 
to  the  debts  of  the  old ;  and  that  the  creditors  uf  the  old  eorapany 
can  follow  that  property  wherever  they  find  it.  All  that,  or  at  least 
the  substance  of  it,  was  adjudicated  when  the  decree  passed  against 
the  St.  Louis,  Hannibal  &  Keokuk  Railroad.  Then,  he  contends  that 
the  conditions  of  the  transfer  which  were  ahown  in  the  conveyance, 
although  not  of  record,  were  conditions  which  every  purchaser  fsom 
the  St.  Louis,  Hannibal  &  Keokuk  Railroad  Company  was  bound  to 
take  notice  of.  There  is  not  a  syllable  of  testimony  showing  that 
there  was  ever  of  record  anything  indicating  that  the  St.  Louis  & 
Keokuk  Company  had  done  a  particle  of  work,  obtained  title  to  a  foot 
of  ground  for  right  of  way,  or  other  purposes,  or  had  anything  to 
do  with  the  building  of  the  road.  All  that  the  record  shows  is  that 
the  St.  Louis,  Hannibal  &  Keokuk  Company,  a  corporation  organized 
under  the  general  law  of  the  state,  was,  at  the  time  of  the  mortgage, 
in  possession  of  a  road  partially  completed.  Now,  I  do  not  under- 
stand that  a  party  is  bound  to  take  notice  of  matters  which  are  sim- 
ply doating, — resting  in  parol.  It  is  a  common  thing  formers  tban 
one  corporation  to  be  organized  for  the  construction  of  roads  between 
the  same  termini.  There  are  to-day  two  roads  running  between  here 
and  Kansas  City,  and  I  believe  it  is  true  there  are  two  or  three  more 
corporations  organized  with  a  view  to  the  construction  of  other  roads 
between  the  same  termini.  If  a  party  finds  a  corporation  organized 
onder  the  law  of  the  state,  in  the  possession  of  a  railroad  partially 
or  fully  completed,  he  is  not  bound  to  assume  that  there  may  be  some 
other  corporation,  having  like  powers,  which,  prior  thereto,  was  in 
possession  or  had  rights  therein.  Unless  the  record  in  some  way  no- 
tifies him  of  the  title  of  that  other  corporation,  be  is  justified  in  as- 
suming that  the  company  in  possession  is  the  only  company  that 
ever  was  in  possession,  or  that  ever  had  done  any  work  thereon,  or 
had  any  rights  thereto;  and  that  is  the  record  in  this  case.   • 

The  other  proposition  of  counsel  is  that,  by  the  equity  rules  of  plead- 
ing, Mr.  Fogg  was  entitled  to  a  decree.  He  claims  that  Mr.  Blair  in 
his  answer  only  denied  notice,  and  that  that  was  not  sufficient. 
When  he  claimed  to  be  an  innocent  purchaser  for  value,  without  no- 
tice, be  should  have  stated  in  his  answer  the  mortgage,  its  date,  the 
purpose,  the  contents,  and  the  consideration  paid;  that  the  consider* 
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ation  was  paid  in  good  faith,  and  when  it  was  paid.  As  he  was  spe- 
cially charged  with  notice,  he  should  deny  the  ciroamstances  frona 
which  notice  could  be  inferred.  I  do  not  so  understand  the  rules  of 
equity  pleading.  Prior  record  title  was  in  the  mortgagee.  Mr.  Fogg 
comes  in  by  his  cross-bill  and  insists  that  though  he  has  a  junior 
title  of  record  he  has  a  prior  equity.  Now,  under  those  circumstances, 
it  seems  to  me  that  it  is  for  him  to  allege  all  the  facts  tending  to 
show  that  the  party  having  the  prior  legal  title  had  notice,  etc.,  and 
when  he  has  done  this,  it  is  sufficient  in  the  answer  to  deny,  and  not 
necessary  to  go  further,  and  specifically  allege  all  the  matters  above 
stated.  These  being  the  only  grounds,  I  am  compelled  to  overrule  the 
petition  for  rehearing. 


CsirtBAL  Trust  Go.-v.  Texas  &  St.  L.  Bt.  Go.  (Bobden  and  another. 

Intervener.)* 
(Circuit  Court,  E.  D.  Missouri.    April  8, 1886.) 

1.  Batlboaiw— Ltkns  fob  MATBBtALa— Sbction  3800,  Rev.  St.  Mo..  CoireTRUHD. 

Where  articles  are  furnished  a  railroad  company  which  do  not  pass  into  the 
structure  of  its  road,  they  are  not  "materials, ''  within  the  meaning  of  section 
8300  of  the  Revised  Statutes  of  Missouri,  and  parties  furnishing  them  are  not 
entitled  to  any  statutory  lien  on  the  road  therefor. 

2.  Same — MoRXOAaEs— Material-Mem— Equttablk  Liiirs. 

A  creditor  of  a  railroad  company  whose  claim  arose  out  of  the  sale  of  per- 
sonal property  to  the  company  claimed,  after  the  road  was  placed  in  a  receiv- 
er's hands  in  a  foreclosure  suit,  that  he  was  entitled  to  a  lien  on  the  road 
prior  to  that  of  mortgage  creditors  for  the  whole  amount  due  him,  because, 
under  the  laws  of  the  state,  if  the  property  had  not  been  placed  in  a  receiv- 
er's hands  he  could  have  seized  and  sold  it  under  execution.  Ifeld,  that  he  is 
only  entitled  to  a  lien  for  the  present  value  of  the  propeirty  sold  to  the  com- 
pany. 

In  Equity.    Exceptions  to  master's  report. 

The  facts  concerning  the  intervenor's  claim  are  sufficiently  stated 
in  the  opinion  of  the  court.  The  order  of  the  court  referred  to  below 
is  to  the  effect  that  all  persons  who  furnished'  the  railroad  company 
with  necessary  supplies  within  six  months  prior  to  the  appointment 
of  the'  receiver  shall  be  allowed  a  lien  prior  in  right  to  that  of  mort- 
gage creditors.  Default  in  the  payment  of  interest  took  place  Sep- 
tember 1,  1883.    A  receiver  was  appointed  January  12,  1884. 

Charles  O.  B.  Drwnmond,  f or  intervenor. 

Phillips  it  Stewart,  for  receiver. 

Bbewer,  J.,  {orally.)  In  the  Texas  dt  St.  Louis  Railway  Case,  in- 
tervening petition  by  Borden,  Sellick  &  Co.,  the  claim  was  referred  to 
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the  master,  by  him  reported,  and  exceptions  to  his  report  were  pre- 
sented. The  claim  amounted  to  $2,205.75.  It  was  for  scales, 
tracks,  letter-presses,  and  things  of  that  kind,  which  were  sold  and 
deliTered  to  the  road  daring  the  period  between  August  1,  18S2,  and 
January  i,  18S4.  The  master  reported  in  favor  of  the  entire  amount 
as  a  general  claim  against  the  road,  and  gave  a  lien  prior  to  the  lien 
of  the  mortgagees  for  |1,541.60,  the  price  of  the  goods  delivered  after 
September  1,  1883 ;  but  declined  to  award  a  lien  for  the  balance, 
$654.15,  which  was  sold  and  delivered  between  August  1,  1882,  and 
September  1, 1883,  holding  that  it  did  not  come  within  the  orders  of 
the  court  respecting  claims  for  materials  furnished ;  and  theqaestion 
now  presented  is  whether  the  master  erred  in  rejecting  the  claim  for 
a  prior  lien  for  that  balance. 

Two  questions  are  presented. 

Firat.  It  is  claimed  that  the  goods  thus  delivered  were  lienable 
goods,  and  that  under  the  railroad  lien  law  of  yoar  state,  although 
the  goods,  the  tracks,  scales,  and  letter-presses  did  not  pass  into  the 
Btroctnre,  yet,  as  they  became  a  part  of  the  permanent  equipment^ 
they  were  within  the  scope  of  that  act.  The  only  difference  of  mo- 
ment between  the  railroad  lien  law  and  the  general  mechanic's  lien 
law  is  that  in  the  former  the  Word  "fuel"  is  used,  giving  to  those  who 
sell  fuel,  as  well  as  to  those  who  do  labor  and  furnish  materials,  a 
lien.  Of  course,  fuel  does  not  pass  into  the  structure  of  the  road, 
and.  by  reason  of  the  use  of  that  word  "fuel,"  it  is  claimed  that  the 
mtent  of  the  legislature  was  to  enlarge  the  scope  of  the  word  "mate- 
lial,"  and  make  it  include  anything  and  everything  which  passed,  not 
merely  into  the  structure,  but  into  the  permanent  equipment. 

In  the  intervention  of  the  Waters- Pierce  Oil  Company,  in  this  same 
ease  of  Central  Trust  Co.  v.  Texas  &  St.  L.  R.  Co.,  reported  in  23  Fed, 
Rep.  703,  we  examined  that  statute,  and  were  of  the  opinion  that  such 
vas  not  a  fair  construction;  that  although  "fuel"  was  named  in  the 
statute  as  a  matter  in  respect  to  which  a  lien  might  be  claimed,  yet  it 
vas  not  the  intent  of  the  legislature,  by  the  use  of  that  word,  to  en- 
large the  scope  of  the  word  "material,"  as  used  in  ordinary  lieu  laws. 
It  is  true  that  oil  does  not  pass  into  the  permanent  equipment,  but  is 
a  matter  for  daily  consumption;  and  counsel  seek  to  distinguish  this 
ease  from  that,  in  that  these  matters  pass  into  the  permanent  equip- 
ment. I  do  not  think  there  is  any  reason  to  depart  from  the  con- 
struction we  then  placed  upon  the  statute,  and  must  hold  that  the 
word  "material"  in  the  railroad  lien  law  has  no  broader  or  other  sig- 
nification than  in  ordinary  lien  laws,  and  in  them  it  is  unquestioned 
that  it  includes  only  those  things  which  pass  into  the  permanent 
structure. 

Second.  The  other  question  is  this:  These  articles  were  articles 
of  personal  property  that  passed  into  the  permanent  equipment. 
Section  16  of  article  12  of  your  constitution  provides  that  the  rolling 
stock,  and  all  other  movable  property,  of  railroads  shall  be  consid- 
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ered  personal  property.  Section  2353  of  the  Bevised  Statntes  pro- 
vides tliat  personal  property  shall,  in  all  cases,  be  subject  to  execu- 
tion upon  judgment  against  the  purohasers  for  the  purchase  price, 
and  shall  not  be  exempt  except  in  the  hands  of  bona  fide  purchasers 
for  value;  and  the  argument  which  is  made  by  counsel  is  very  plausi- 
bly and  forcibly  put :  That  this  personal  property  passed  into  the 
hands  of  the  railroad  company.  It  did  not  pass  into  the  structure, 
but  remained  personal  property.  But  for  the  action  of  this  court  in 
taking  possession  by  its  receivers,  it  could  have  been  seized  and  sold 
on  execution  upon  judgment  rendered  for  this  claim  against  the  rail- 
road company;  and  that  as  the  court,  by  its  action  in  seizing  the 
property,  has  intercepted  that  remedy,  equitably,  it  should  now  or- 
der payment  out  of  the  assets. 

Whatever  force  there  might  be  to  that  proposition  in  some  cases,  I 
think  here  it  is  not  applicable.  All  that  could  be  claimed  under  those 
provisions,  giving  them  full  force,  is  that  the  specific  property  which 
passed  into  the  bands  of  the  railroad  company  should  be  liable  to 
seizure  and  sale.  For  instance,  if  a  locomotive  was  sold,  that  specific 
locomotive  might  be  seized  and  sold  in  satisfaction  of  a  judgment  for 
the  price,  but  no  other  personal  property  could  also,  by  virtue  of  these 
provisions,  be  seized  and  sold.  Now,  the  testimony  fails  to  show  that 
this  specific  personal  property  remained  in  possession  of  the  railroad 
company,  and  passed  into  the  hands  of  the  receiver.  All  that  the  tes- 
timony discloses  is  that  whatever  personal  property  the  company  then 
had  did  pass  into  the  hands  of  the  receiver.  This  property,  as  against 
which  the  master  refused  a  lien,  was  sold  and  delivered  months  before. 
Knowing  well  the  hard  usage — the  wear  and  tear — which  such  prop- 
erty in  the  hands  of  a  railroad  company  receives,  can  it  be  said  that 
we  are  to  presume  that  all  that  property  remained  in  existence,  and 
all  of  it  passed  into  the  hands  of  a  receiver?  Further,  property 
which  is  once  used  deteriorates  in  value;  and,  subjected  to  the  hard 
usage  which  such  property  would  receive  in  railroad  use,  would  largely 
and  rapidly  deteriorate.  If  we  look  upon  this  as  a  claim  for  the  en- 
tire $2,200,  is  it  not  fair  to  say  that  the  value  of  the  property  re- 
maining in  the  hands  of  the  company,  if  it  did  remain,  was  not  in  ex- 
cess of  this  $1,541  which  was  allowed  as  a  prior  lien  ?  Would  it  be 
just  to  the  other  claimants — to  others  having  secured  liens  or  equi- 
table liens — to  give  to  this  party,  out  of  the  assets  of  the  company,  full 
payment  for  their  entire  claim,  as  though  that  property  still  remained 
in  the  hands  of  the  company  in  its  original  perfect  condition,  unworn 
and  not  deteriorated  in  value  ?    I  think  not. 

It  seems  to  me  that  all  that  equitably  could  be  claimed,  giving  full 
force  to  the  argument  which  counsel  have  made,  is  to  sustain  the 
award  of  a  lien  for  over  two-thirds,  as  has  been  given  by  the  master; 
and  that  the  exceptions  to  the  report  of  the  master  should  be  over- 
ruled, and  the  report  confirmed. 
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CaiMBXBXMS  V.  CHnueo,  B.  &  Q.  B.  Co.' 

[Oireuit  Court,  E.  B.  Muouri.    March  U.  1886.) 

SrATon  or  JjouTAvuniB  —  MiaRBraBSERTATiONS  BY  Phtsioiait  as  to  Extbnt 
or  bvmr. 

Whore  a  person  through  whose  negligence  another  has  suffered  an  injary, 
places  the  injured  party  in  the  care  of  a  doctor  who  has  previouslj  been  the 
phTsician  of  both,  and  the  phvBlcian  misleads  his  patient  as  to  the  extent  of 
his  injuries  by  false  and  fraudulent  misrepresentations,  such  misrepreaenta- 
tions  will  not  prevent  the  statute  of  limitations  from  running. 

At  Lav.     Demurrer  to  petition. 

A.  A.  Paxson  and  A.  R.  Taylor,  for  plaintiff.     . 

H.  H.  Trimble,  for  defendant. 

Bre^web,  J.,  {orally.)  In  tbe  case  of  Chamherlain  against  The  Chi- 
cago, Burlington  <£  Quincy  Railroad  Company  there  is  a  demurrer  to 
the  petition.  The  petition  alleges  that  the  defendant  is  a  resident  of 
the  state  of  Illinois;  that  in  1875  the  plaintiff  was  injured  while  a 
passenger  on  one  of  its  trains.  This  suit  was  bronght  in  1885,  more 
than  10  years  after  the  injury.  Tbe  Missouri  statute  of  limitations 
is  five  years.  Prima  facie  it  is  a  bar.  Of  course,  generally,  the  lex 
fori  controls  as  to  matters  o'f  limitation.  There  are  two  exceptions 
named  in  the  statute :  One,  "if  the  defendant  be  out  of  this  state 
before,  or  depart  after,  the  cause  of  action  commences,"  (section 
3236;)  but  that  applies  only  when  the  defendant  is  a  resident  of  the 
state.  "If  at  any  time,  when  any  cause  of  action  herein  specified 
acemes  against  any  person  who  is  a  resident  of  this  state,  and  he  is 
absent  therefrom," — clearly  that  does  not  apply.  The  other  provis- 
ion is:  "If  any  person,  by  absconding  or  concealing  himself,  or  by 
any  other  improper  act,  prevents  the  commencement  of  an  action." 
It  is  alleged  in  the  petition,  to  bring  the  case  within  that  exception, 
that  the  defendant  put  the  plaintiff,  after  the  injury,  nnder  tbe  care 
of  one  Dr.  Bansom,  its  ,physician  and  surgeon,  who  was  also  tbe 
physician,  or  had  been  prior  thereto,  of  the  plaintiff;  and  that  Dr. 
Ransom  represented  to  him  falsely  and  fraudulently  that  the  injuries 
from  which  he  was  suffering  did  not  result  from  thai  aocident,  but 
from  syphilis;  and  that  he  was  not  aware  for  eight  years,  and  until 
about  two  years  prior  to  the  commencement  of  this  action,  that  these 
injories  from  which  he  was  suffering  resulted  from  the  accident. 

The  petition  alleges  that  tbe  car  was  thrown  from  the  track,  and 
that  tbe  plaintiff  was  rendered  unoonscious,  and  that  when  he  be- 
came  conscious  he  was  either  crawling  out  or  being  helped  oat  of  the 
car  by  some  parties  present,  and  that  his  bowels  were  black  and  blue. 
Then  be  goes  on  stating  the  character  of  his  injuries.  From  that 
time  tbe  natural  action  of  his  bowels  ceased,  and  he  has  suffered  an- 
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noyances  and  pain;  and  thai,  in  conseqaenee  of  the  non-aotion  of 
his  bowels,  epilepsy  has  set  in,  and  bis  mind  is  giving  way.  Now, 
on  the  face  of  it,  it  appears  that  he  was  hurt,  and  knew  it;  that  he  was 
injared,  and  was  conscious  of  it;  and  all  that  can  be  said  is  that 
these  representations,  falsely  and  fraudulently  made  by  the  doctor, 
were  as  to  the  extent  of  the  injury  which  he  had  sustained.  That 
does  not  bring  the  case  within  the  statute.  There  was  nothing  in 
that  to  prevent  the  commencement  of  the  action.  All  that  can  be 
said  is  that  the  representations  of  the  doctor  misled  him  as  to  the  ex- 
tent of  the  injury  he  suffered,  not  as  to  the  fact  that  he  had  a  cause 
of  action,  or  had  suffered  injuries.  Farther,  it  is  not  alleged  that 
the  defendant  employed  the  doctor  to  make  any  such  false  statement. 
It  is  true,  it  is  charged  that  the  doctor  was  a  physician  and  ilurgeon 
of  the  defendant ;  but  it  is  also  alleged  that  he  was  the  confidential 
physician  of  the  plaintiff  prior  to  the  accident,  and  continued  to  so 
act  thereafter.  Even  if  true,  as  it  is  alleged,  that  he  "falsely  and 
fraudulently,"  and  with  all  of  the  other  adjectives  that  are  commonly 
applied,  made  these  representations,  yet  nowhere  is  it  stated  that  he 
was  employed  or  authorized  by  the  defendant  to  make  any  such  state- 
ments, or  that  the  company  knew  he  had  made  them.  Under  these 
circumstances,  can  it  be  said  that  the  defendant,  by  any  improper 
act,  prevented  the  commencement  of  the  action? 

I  think  the  demurrer  must  be  sustained;  and,  it  being  one  of  those 
things  which  cannot  be  remedied,  judgment  will  be  entered  for  the  de- 
fendant. 


WOODWABD  r.  Gocu).* 
{(Hreuit  Court,  E.  D.  Migtouri.    March  24, 1880.' 

1.  AflstncpsiT— PtEADiKa— Prbbumptiom  as  to  whethbe  Contkaot  Suhd  oh  n 

Oral  okWmttkn. 

Where,  in  a  suit  for  breach  of  contract,  the  petition  fails  to  state  whether 
the  (contract  was  oral  or  written,  and  no  contract  is  filed,  it  will  be  presumed 
to  have  been  oral. 

2.  Bahb — ^What  Petition  shouiiD  State. 

In  a  suit  for  breach  of  contract  the  petition  should  state  clearly  what  was 
to  be  done,  agreed  what  has  been  done,  and  what  has  been  omitted. 

At  Law.  Snit  for  damages  for  breach  of  contract.  Motion  to 
make  petition  more  definite  and  certain. 

The  petition  states,  in  substance,  that  on  January  7, 1882,  the  de- 
fendant and  plaintiff  entered  into  an  agreement,  whereby  the  latter 
agreed  to  organize,  and  aid  in  the  organization  of,  "a  railroad  com- 
pany to  construct  and  operate  a  railroad  between  the  town  of  Pacific, 
in  this  state,  and  the  city  of  Bt.  Louis, "  and  to  act  as  secretary  of 

>  Reported  by  Benj.  F.  Hex,  Esq.,  of  the  St.  Louis  bar. 
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laid  company  for  a  period  of  three  years  from  its  organieaiion,  at 
a  salary  of  $5,000  per  annom;  and  that  he  also  agreed  to  impart 
'eertain  information  of  law  and  fact  affecting  the  charter  rights  and 
privileges  of  a  certain  railroad  company,  named  in  said  undertak- 
ing," of  which  he  was  possessed ;  that  in  consideration  of  the  prem- 
ises the  defendant  agreed  to  advance  all  money  which  it  should  be 
necessary  to  expend  in  locating  said  road,  and  organizing  said  com- 
pany, and  to  allow  plaintiff  for  his-  services  45  per  cent,  of  the  capi- 
tal stock  of  the  company  when  organized,  and  not  to  use  said  in- 
formation for  any  pnrpose  if  the  contract  were  not  carried  out.  The 
petition  further  states  that  the  plaintiff  imparted  said  information  as 
he  had  agreed  to,  and  in  conformity  with  the  agreement  took  neces- 
sary steps  to  the  organization  of  said  company,  and  performed  labor 
and  services  necessary  to  the  location  of  the  proposed  line  of  said 
road,  the  expenses  of  which  were  defrayed  by  defendant,  and  was  ready 
to  perform  his  part  of  said  agreement ;  but  that  the  defendant  re- 
fused to  carry  out  or  perform  the  agreement,  and  has  ever  since  re- 
fused to  carry  it  out,  and  in  violation  of  said  agreement  has  made 
use  of  said  information. 

Krum  (£  Jonas,  for  plaintiff. 

Tho$.  J.  Partis  and  Bennett  Pike,  for  defendant. 

Tbeat,  J.  As  to  the  first  and  second  points,  it  suffices  that  if  the 
alleged  contract  was  in  writing,  not  averred,  and  contract  filed,  the 
statute  provides  for  the  result.  It  must  be  taken  for  granted  that  the 
contract  was  oral.  The  contract  is  not  clearly  stated  as  to  the  road 
or  enterprise,  or  what  was  done  or  omitted  to  be  done.  Motion  sus- 
tamed. 


TOBNEB  V.  ShACKUAN.* 

((Xreuit  Court,  E.  D.  Mmowri,    March  S9, 1886.) 
.  DEroamoire— Dbdikub  Potbstatbm— Sbction  868,  Rbt.  St.— State  Stat- 

DTBS. 

A  'common  usage, "  within  the  meaning  of  section  866,  Rev.  St.,  cannot  be 
established  by  a  state  statute. 
.  Same — Defositiosb  db  Bene  Esse. 

A  dedimut  poiettatem  will  not  be  granted  to  take  testimony  which  can  be 
taken  by  deposition  de  bene  eue. 
L  Same — Depositioii  or  Defendant. 

Section  866,  Rev.  St.,  does  not  anthorize  the  granting  of  a  dedimue  petetia- 
(em  to  take  the  deposition  of  a  defendant,  where  the  only  object  appears  to 
be  to  ascertain  what  he  will  swear  to  before  placing  him  on  the  witness  stand 
in  court,  especially  where  no  answer  has  been  flleoT  and  the  answer  is  not  jeX 
doe. 

■Reported  by  BenJ.  F.  Rez,  Esq.,  of  the  St.  Louis  bar. 
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At  Law.    Motion  for  dedimus, 
J.  G.  Normile,  for  plaintiff.  ' 
Z.  G,  MUehtll,  for  defendaai. 

Brbwbk,  J.,  (orally.)  Id  this  case  application  was  made  for  a 
dedimui  to  take  the  testimony  of  a  witness  about  to  leave  this  joris- 
diction,  and  also  the  teatimooy  of  the  defendant.  So  far  as  the  tes- 
timony of  the  witness  about  to  leave  the  jurisdiotion  is  ooneerned, 
tbat  can  be  taken  by  deposition  de  bene  e$»e.  As  far  as  the  testi- 
mony  of  the  defendant  is  concerned,  the  application  comes  within  the 
late  decision  of  Ex  parte  Flak,  113  U.  S.  713,  8.  C.  5  Sap.  Ct.  Bep. 
724,  in  which  it  is  held  tbat  the  deposition  of  a  party  cannot  be  taken 
unless  it  comes  within  the  exceptions  lutmed  in  the  federal  statutes. 
Counsel  cited  to  us  an  opinion  by  Judge  MoGrary,  in  which  he  inter« 
prets  the  words  "common  usage"  to  mean  the  usage  prevalent  in  the 
state;  but  Judge  Millkb  in  writing  his  opinion  very  emphatically 
says  "it  is  not  according  to  common  usage  to  call  a  party  in  advance 
of  the  trial  at  law,  and  subject  him  to  all  the  skill  of  the  opposing 
counsel  to  extract  something  which  he  may  then  use  or  not  as  suite 
his  purpose.  This  is  a  very  special  usage,  dependent  wholly  upon 
the  New  York  statute."  I  do  not  think  the  showing  made  is  suffi- 
cient to  bring  the  case  within  the  provision  "that  when  it  is  necessary 
to  prevent  a  failure  or  delay  of  justice  any  courts  of  the  United  States 
may  grant  a  dedimus;"  for  while  plaintiff  alleges  in  his  affidavit  that 
it  is  necessary  to  take  the  deposition  of  the  defendant  in  order  that 
be  may  set  out  specific  matters  of  account  which  should  have  been 
kept  on  the  defendant's  books,  and  which  have  not  been,  yet  his  peti- 
tion is  accompanied  by  an  exhibit  in  which  is  a  full,  itemized  ac- 
count, of  some  ten  or  a  dozen  pages,  giving  dollars  and  cents,  pounds 
and  fractions  thereof,  etc.  Evidently,  this  is  an  effort  to  see  what 
the  defendant  will  testify  to  before  he  is  put  upon  the  witness  stand 
in  presence  of  the  jury. 

The  motion  for  dedimut  will  be  overruled. 

Brother  Treat  adds  a  suggestion  which  is  very  pertinent  in  this 
case.  The  petition  has  just  been  filed ;  no  answer  has  been  filed  or 
is  due ;  and  no  one  can  tell  in  advance  whether  any  testimony  will 
be  needed.  Non  constat  but  that  the  defendant  may  admit  all  that 
is  claimed  in  the  petition. 
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Dakzw  asid  othws  v.  GnKCBBittii  and  otiieirg.^ 
{CSreuit  Court,  E.  D.  mmwri.    March  81, 1886.) 

1.  Composition  With  Cbbditor— Failcbk  to  Complt  •with  Tbbhs. 

Where,  by  the  terms  of  a  composition  agreement,  the  creditors  agree  toac- 
ce^  notes  indorsed  by  a  particular  peiBon,  and  that  person  dies,  they  are  not 
bound  to  accept  any  other  indorser. 

8.  Sake — Estoppel. 

Where,  in  such  a  case,  the  debtor  wrote  to  his  creditors  aoti^n^  them  of 
the  death  of  (he  proposed  indorser,  and  suggestiag  B.  as  a  substitute,  and 
closed  his  letter  as  follows:  "Should  you  deem  his  indorsement  sufficient, 
please  advise  me  promptly:"  heii,  that  a  creditor  who  did  not  signify  his  in- 
tentioa  until  notes  indorsed  by  B.  had  been  accepted  by  the  other  creditors, 
was  not  bound  to  accept  such  notes,  and,  havisg  refused  to  do  so,  ia  at  libertiy 
to  sae  on  his  original  cause  of  action. 

At  Law. 

E.  Cutmingbam,  Jr.,  for  plaintiffs. 
George  M.  Stewart,  for  defendants. 

Bbewsb,  J.,  (orally.)  In  the  case  of  Danzig  and  others  against 
Gumerseli  and  others,  an  action  on  three  notes,  the  defense  is  a  com- 
position agreement,  signed  by  the  creditors  of  Gumerseli.  The  facts 
are  these :  The  defendants,  merchants  in  this  city,  becoming  em- 
barrassed, arrangements  were  entered  into  for  a  composition  and  a 
discbatge  upon  giving  notes  to  the  amount  of  50  per  cent. ;  and  an 
agreement  was  prepared  and  signed  by  substantially  all,  if  not  all, 
the  creditors,  which  agreement  was  that  the  creditors  would  take  five 
notes,  amounting  to  50  per  cent,  of  their  debts,  payable  in  8,  6,  9, 
12,  and  15  months,  indorsed  by  TumbuU  &  Gumerseli,  of  Newark, 
New  Jersey.  Plaintiffs  signed  that  composition  agreement.  After  it 
was  signed,  Gumerseli,  of  the  firm  of  Turnbull  &  Gumerseli,  died. 
That  was  on  the  ninth  of  March.  On  the  same  day  a  circular  letter 
was  sent  to  all  of  the  creditors,  announcing  the  fact  of  the  death, 
and  proposing  that  Alexander  Turnbull,  who  belonged  to  the  firm  of 
Tombnll  &  Gnmersell,  should  indorse  in  place  of  Turnbull  &  Gumer- 
leil.  After  referring  to  some  parties  from  whom  information  could 
be  obtained  as  to  the  financial  responsibility  of  Mr.  Turnbull,  the 
letter  closed  with  these  words:  "Should  yon  deem  his  indorsement 
aaffieient,  please  advise  me  promptly."  That  letter  was  mailed  to 
all  the  creditors  on  the  ninth  of  March.  The  plaintiffs  made  no  re- 
ply. On  the  nineteenth  or  twentieth  of  March,  notes  were  prepared 
and  indorsed  by  Alexander  Turnbull  for  all  of  the  debts.  They  were 
presented  to  one  and  another  of  the  creditors,  and  by  them  accepted. 
They  were  presented  to  the  plaintiffs,  and  by  them  declined,  and 
thereafter  this  action  was  brought  on  the  original  notes  of  Gumerseli 
&  Bro. 

■  Beported  by  Benj.  F.  Rez,  Esq.,  of  the  St.  Louis  bar. 
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It  is  claimed  that  there  was  a  composition  agreement  execnted, 
which,  of  course,  wonid  bar  an  action  on  these  notes.  If  not  exe- 
cuted, the  conduct  of  the  plaintiffs,  it  is  claimed,  was  such  as  to  es- 
top them  from  denying  the  composition  agreement;  and,  if  true,  that 
would  be  a  bar;  for  it  is  well  settled  that  a  creditor,  although  not 
formally  putting  his  name  to  a  composition  agreement,  may  some- 
times, by  bis  conduct  inducing  other  creditors  to  enter  into  the  com- 
position, be  estopped  from  denying  that  he  himself  is  a  party  to  it. 

Was  there  a  composition  agreement  executed?  The  agreement 
which  was  signed  was  to  accept  the  notes  of  the  defendant  indorsed 
by  TumbuU  &  Gumersell.  No  such  notes  were  ever  prepared  or 
presented,  and,  indeed,  could  not  be,  Mr.  Gumersell  having  died. 
The  written  agreement  was  therefore  never  carried  into  effect.  Plain- 
tiffs, when  the  notes  indorsed  by  Alexander  TurnbuU  were  presented, 
declined  to  accept.  They  thereafter,  neither  by  the  written  agree- 
ment nor  by  any  parol  acceptance,  executed  any  composition  agree- 
ment. 

Was  their  conduct  such  as  to  estop  them?  Of  course,  as  I  said, 
if  a  creditor  induces  other  creditors  to  sign  a  composition  agreement 
upon  the  faith  that  he  is  a  party  to  it,  or  that  he  will  become  a  party 
to  it,  he  may  be  estopped  thereafter  to  deny  that  he  is  a  party  to  it, 
for  it  would  be  a  fraud  upon  the  other  creditors,  who  have  relied  upon 
bis  actions.  But  is  there  any  conduct  on  the  part  of  the  plaintiffs  to 
estop  them?  They  signed  the  agreement  that  failed.  It  was  no 
fault' of  theirs.  They  never,  by  word  or  act,  indicated  to  any  party, 
creditor  or  debtor,  that  they  would  take  notes  indorsed  by  Alexander 
TumbuU  alone.  The  letter  which  was  sent  to  them  closes  as  I  said, 
— "Should  you  deem  his  indorsement  sufficient,  please  advise  me 
promptly."  No  answer  was  returned  to  this.  Silence  implied  a 
denial,  for  if  they  deemed  his  indorsement  sufficient  they  were  to 
answer,  and  not  answering  implied  it  was  not  sufficient.  The  cas» 
might  be  different  if  the  tenor  of  the  letter  had  been  different.  If 
the  inquiry  had  been,  "If  you  deem  this  insufficient,  please  advise 
promptly,"  and  they  had  not  answered,  there  might  then  be  a  basi«r 
for  saying  that  the  parties  were  misled,  relying  on  the  silence  as  an 
assent  to  the  sufficiency  of  the  proposed  new  indorsement.  It  seems 
to  me,  therefore,  it  cannot  be  held  that  there  was  ever  a  composition 
agreement  in  fact,  or  that  plaintiffs  in  any  way  conducted  themselveft 
so  as  to  estop  them  from  denying  any  agreement,  or  from  a  recoveiy 
npon  the  original  notes,  and  judgment  will  be  so  ordered. 
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In  re  BaIiDWih. 

(Oireuit  Oowrt,  D.  Oaiifomia.    March  81. 1886.) 

OoawiTUTiowAi.  Law  —  Petvilbobs  ahd  bonnnTiKB  o»  OmzKifs  of  Statb  — 
OoNBPiKACT  TO  Dsrvx  Out  CHmBSB. 

Rer.  St.  §  6519,  ao  far  as  it  embraces  a  conspiracy  to  deprive  Caiineae  resi- 
dents of  a  state  of  tJie  pririleges  and  immunities  secured  to  them  by  existing 
treaties,  ia  constitutional.    Per  Sawteb,  0.  X,  Sabin,  D.  J.,  dissenting. 

On  Habeas  Corpue. 

A.  L.  Hart,  for  petitioner. 

HaU  McAllitter  and  J.  W.  Armitrong,  for  respondent 

Before  Sawteb  and  Sabin,  JJ. 

Bawtek,  G.  J.  The  petitioner  is  in  tb^bastody  of  the  marshal  of 
this  district,  onder  a  warrant  issued  by  a  United  States  oommissioner, 
upon  a  charge  of  conspiracy  with  a  number  of  other  persons  named, 
to  deprive  certain  Chinese  residents  of  the  town  of  Nicolaos,  but  not 
citizens  of  the  United  States,  of  their  right  to  reside,  and  pursue  their 
lawful  vocations,  in  said  town,  and  of  actually  depriving  them  of  such 
right  by  forcibly  expelling  them  from  tbeir  homes,  and  from  the  town, 
in  pursuance  of  said  conspiracy;  thereby  depriving  them  of  their 
rights  and  privileges  under  the  laws,  and  of  the  equal  protection  of 
tile  laws,  guarantied  to  them  under  our  treaty  with  China.  The 
charge  is  apparently  founded  upon  section  5519  of  the  Revised  Stat- 
utes of  the  United  States,  which,  so  far  as  applicable  to  this  case, 
provides  that  "if  two  or  more  persons  in  any  state  or  territory  con- 
spire  •  *  •  for  the  purpote  of  depriving,  directly  or  indirectly, 
any  person  or  dots  of  pernns  of  the  equal  protection  of  the  laws,  or  of 
eqwil  privileges  or  immunities  under  the  laws,  *  •  •  each  of  such 
persons  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  dol- 
lars, or  more  than  five  thousand  dollars,  or  by  imprisonment,  with 
or  without  hard  labor,  not  less  than  six  months,  nor  more  than  six 
years,  or  by  both  such  fine  and  imprisonment." 

It  seems  to  me  that  there  can  be  no  doubt  that  the  acts  charged 
are  within  the  provisions  of  this  section,  and  if  the  provisions,  so  far 
as  they  embrace  Chinese  aliens, — subjects  of  the  emperor  of  China^ 
— are  constitutional  and  valid,  that  they  constitute  a  very  grave  of- 
fense against  the  United  States.  So  far  as  the  provisions  relate  to 
the  territories  over  which  the  United  States  have  exclusive  legisla- 
tive power,  there  can  be  little  doubt  that  the  act  is  valid.  National 
Bank  v.  Yankton,  101  U.  S.  129,  133.  If  invalid  so  far  as  the  state 
is  concerned,  the  provision  as  to  the  territorj^  is  easily  severable, 
and  it  will  be  upheld  so  far  to  be  valid.  Packet  Co.  v.  Keokuk,  95 
U.  S.  80,  89 ;  Presser  v.  Illinois,  6  Sup.  Ct.  Eep.  583.  But  in  U.  S.  v. 
Barris,  106  U.  S.  629,  S.  C.  1  Sup.  Ct.  Eep,  601,  this  provision  was 
lield  to  be  unconstitutional  and  void,  so  far  as  it  applies  to  citizens 
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of  the  United  States  within  a  state.  If  that  decision  is  applieabl& 
to  the  facts  of  this  case,  of  ootirs*  it  it  controlling,  and  the  petitioner 
is  unlawfuliy  held,  and  must  be  discharged. 

But  the  Case  of  Harris  depended  solely  upon  the  fourteenth  amend- 
ment, which  was  held  to  be  aimed  only  at  state  action,  and  did  not 
apply  to  unlawful  combinations  of  individual  citizens  against  other 
citizens,  acting  wholly  without  color  of  law  or  authority  of  the  state. 
Ou  that  ground  alone  it  was  held  to  be  ojiconstitutional;  the  provis- 
ions authorizing  appropriate  legislation  to  enforce  the  amendment 
extending  no  further  than  to  protect  the  rights  expressly  provided  for 
in  the  amendment.    In  this  case,  however,  the  Chinese  aliens  against 
whom  the  conspiracy  is  aimed  do  not  lely  upon  the  fourteenth  amend- 
ment alone,  or  at  all,  except  so  far  as  the  right  to  enjoy  all  the  privi- 
leges and  immunities  of  cozens,  and  the  equal  protection  of  the  laws, 
is  implied  from  its  provinons  reooguizing  the  rightis  by  protecting 
them  from  hostile  state  legislation,  upon  the  principles  adopted  in 
Ex  parte  Yarbrovgk,  110  U.  S.  652,  664,  665.  8.  C.  4  Sup.  Ct.  Rep. 
162,  and  U.  S.  v.  IVaddell,  112  U.  S.  76,  80,  S.  C.  5  Sup.  Ct.  Rep. 
35.     They  rely  mainly  upon  other  express  provisions  of  the  consti- 
tution.    Article  6  of  the  national  constitution  provides  that  "this  oon- 
stitation,  and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States  shall  be  the  supreme  law  of 
the  land,  and  the  judges  in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution,  or  laws  of  any  state,  to  the  contrary  notwith- 
standing;" article  1,  §  10,  "that  no  state  shall  enter  into  any  treaty, 
alliance,  or  confederation;"  article  2,  §  2,  that  the  president  "shall 
have  power,  by  and  with  the  advice  and  consent  of  the  senate,  to 
make  treaties,  provided  two  thirds  of  the  senators  present  concur;" 
and  the  last  clause  of  section  8,  art.  1,  that  congress  "shall  have 
power  to  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof." 

Thus,  the  states  have  surrendered  the  treaty-making  power  to  the 
general  government,  and  vested  it  exclusively  in  the  president  and 
senate;  and  when  duly  exercised  by  the  president  and  senate  the 
treaty  resulting  becomes  the  supreme  law  of  the  land,  to  which  not 
only  state  laws,  but  state  constitutions,  are  in  express  terms  subordi- 
nated. As  to  what  subjects  are  within  the  treaty-making  power,  see 
Parrott's  Pase,  6  Sawy.  368,  369,  S.  C.  1  Fed.  Kep.  481,  and  the  nu- 
merous cases  there  cited.  It  certainly,  under  the  authorities  there 
cited,  embraces  the  t^tire  subject-matter  of  our  treaties  with  China. . 
The  rights,  privileges,  and  immunities  guarantied  are  within  the 
treaty-making  power  to  grant.  They  are  created  under,  and  are  de- 
pendent upon,  the  constitution  of  the  United  States.  And  in  V.  8. 
T.  Reese  the  supreme  court  holds  that  "rights  and  immunities  created 
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iy,  or  deptndtnt  upon,  the  constitation  of  the  United  States  eon  be 
prtaeeUd  by  eotufresB,  The  form  and  manner  of  protection  maj  be 
aoeh  as  congiess,  in  the  legitimate  exercise  of  legislative  power,  shall 
proTide.  This  may  be  varied  to  meet  the  necessity  of  the  particular 
right  to  be  protected."  93  U.  S.  217.  And  in  Yarbrough'a  Cut 
the  supreme  court  says:  "The  power  arises  out  of  the  circumstance 
that  the  function  in  which  the  party  is  engaged,  or  the  right  which  h$ 
x»  about  to  exercise,  is  dependent  on  the  laws  of  the  United  States.  In 
both  of  these  cases  it  i»  the  duty  t^the  government  to  see  that  he  may 
exercise  this  right  freely,  and  to  protect  him  from  violence  while  $o  do- 
ing,  or  on  aecouitt  of  so  doing."  110  U.  S.  658,  and  H2  U.  8.  80; 
4  Sup.  Ct.  £ep.  152,  and  5  Sup.  Ct.  Sep.  35. 

There  is  nothing  in  the  suggestion  of  counsel  that  the  Chinese,  on 
this  principle,  are  better  off  than  citizen^.  It  is  presumed  that  the 
state  will  protect  its  own  citizens,  while  long  experience  shows  that 
it  will  not  always  protect  foreigners  against  the  prejudices  and  hatred 
of  citizens.  But  whether  the  suggestion  be  true  or  not  cannot  affect 
the  question;  for  the  state  has  not,  in  this  particular,  surrendered 
the  power  of  protecting  its  own  citizens  among  themselves  to  the 
United  States.  It  has,  however, -sarrendered  its  power  over  the  in- 
tercourse of  its  citizens  with  foreign  nations  to  the  national  govern- 
ment. The  relations  between  the  United  States  and  foreign  govern- 
ments are  matters  of  international  and  not  mere  state  concern.  The 
power  to  make  treaties,  and  to  grant  rights  within  the  state  to  aliens 
under  treaties,  necessarily  involves  the  power  to  protect  those  rights 
when  granted,  either  against  the  acta  of  the  states  or  the  citizens  of 
the  several  states.  Without  this  power  of  protecting  the  rights  granted 
to  aliens  by  treaty  against  hostile  local  prejudices,  the  power  to  grant 
such  rights  woald  be  utterly  futile  and  nugatory.  £very  right  must 
have  its  remedy,  'or  it  is  practically  no  right.  The  power  to  grant, 
without  the  power  to  protect,  would  be  but  in  name  without  the 
substance.  It  is  necessary  for  the  national  government  to  be  em- 
powered to  execute  its  own  laws,  and  especially  its  treaty  stipulations 
with  other  nations.  Without  this  power  it  would  be  impossible  to 
avoid  giving  good  cause  for  wars.  Hence  the  power  to  protect  the 
rights  granted  under  treaties,  as  correlative  to  the  power  to  grant, 
was  fully  vested  in  congress  by  the  constitution.  If  this  puts  the 
Chinaman,  as  is  said,  in  a  better  position  than  the  citizen,  so  be  it. 
But  the  state  has  surrendered  that  power  to  the  general  government 
in  the  one  case,  while  it  has  not  done  so  in  the  other.  It  might  as 
well  be  said  that  the  alien  Chinese,  or  other  nationality,  is  better  off 
than  the  citizen  because  the  former  can  always  sue  a  citizen  in  the 
national  courts  while  the  latter  cannot.  There  can  be  no  doubt  that 
making  the  violation  of  any  rights  so  secured  by  the  constitution  and 
treaties  "made  under  the  authority  of  the  United  States"  by  a  com- 
bination of  individuals  a  criminal  offense  against  the  nation,  and 
ponigbable  as  sueh,  as  is  provided  by  section  5519,  is  a  propeir  mode 
of  protection. 
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Snob  combinations  to  violate  treaty  rights  are  matters,  not  merelsr 
of  state,  bnt  international,  concern,  and  may  well  involve  questions 
of  peace  and  war.  By  article  5  of  the  treaty  called  the  "Burlia- 
game  Treaty,"  "the  United  States  and  the  emperor  cordially  reoogniae 
the  inheretit  and  inalienable  right  of  man  to  change  his  home  and  al- 
legiance, and  also  the  mutual  advantage  of  the  free  migration'  and 
emigration  of  their  citizens  and  subjects,  respectively,  from  the  one 
country  to  the  other,  (or  the  purposes  of  curiosity,  of  trade  or  as  per- 
manent residents."  And  article  6  further  secures  to  Chinese  resi- 
dents "all  privileges,  immunities,  and  exemptions  enjoyed  by  the 
citizens  and  sabjects  of  the  most  favored  nation."  16  St.  740.  The 
amended  treaty  of  1880  adds  the  still  more  comprehensive  word 
"rights"  to  the  words  "privileges,  immunities,  and  exemptions,"  and 
expressly  provides  that  "Chinese  laborers  who  are  now  in  the  United 
States  shall  be  allowed  to  go  and  come  of  their  own  free  will  and  ao- 
oord."    And  article  3  of  the  latter  is  as  follows: 

"If  Chinese  laborers,  or  Chinese  of  any  other  chiss,  now  either  perma- 
nent!}/ or  temporarily  residing  in  the  territory  of  the  United  States,  meet 
witli  ill  treatment  at  tlu  hands  of  any  other  persons,  the  government  of  the 
United  States  will  exert  all  its  power  to  devise  measures  for  their  protection, 
Hud  to  secure  to  tliem  the  same  rights,  privileges,  immunities,  and  exemp- 
tions as  may  l>a  enjoyed  by  the  citizens  or  subjects  of  the  most  favored  nation, 
and  to  which  they  are  entitled  by  treaty."    22  St.  827. 

Our  treaty  with  Great  Britain,  still  in  force,  will  disclose  what 
some  of  the  rights  so  secured  to  the  Chinese  by  these  treaties  are.  It 
provides  that  "the  inhabitants  of  the  two  countries,  respectively,  shall 
have  liberty  freely  and  securely  to  come  with  their  ships  and  cargoes 
to  all  such  places,  ports,  and  rivers  in  the  territories  aforesaid  [of 
the  United  States  and  Great  Britain,  in  Europe]  to  which  other  for- 
eigners are  permitted  to  come,  to  enter  into  the  same,  and  to  remain 
and  reside  in  any  parts  of  the  said  territories,  respectively."  Pub. 
Treaties,  293,  299,  312. 

Thus,  the  United  States  government  has,  by  these  treaties,  made 
in  pursuance  of  the  constitution  and  under  the  authority  of  the  United 
States,  imposed  upon  itself  the  express  obligation  "to  exert  all  its 
power  to  devise  means  for  their  [Chinese  residents]  protection,"  and 
to  secure  them  the  "rights,  privileges,  immunities,  and  exemptions," 
to  which  they  are  entitled  where  such  Chinese  residents  meet  with 
ill  treatment  at  the  hands  of  any  other  persons,"  as  well  as  in  conse- 
quence of  unfriendly  legislation  by  the  states.  This  right  is  not  lim- 
ited to  state  action,  as  the  fourteenth  amendment  was  held  to  be 
limited ;  but  it  is  expressly  extended  to  individual  acts.  Among  those 
rights  is  the  right  to  select  a  place  for  temporary  or  permanent  resi- 
dence, and  to  reside  and  pursue  their  lawful  vocations  at  the  places 
so  selected.  As  to  what  the  privileges  and  immunities  secured  are, 
see  Parrott's  Case,  6  Sawy.  873,  8.  C.  1  Fed.  Rep.  481,  and  oases 
cited,  and  People  v.  Marx,  99  N.  Y.  386,  S.  G.  3  N.  E.  Bep.  29. 


Digitized  by 


Google 


IK  BB  BALDWni.  191 

Ptoper  means  for  protecting  these  rights  eertainly  inolnde  the  enaot* 
ing  of  eriminal  laws  for  enforcing,  protecting,  and  securing  the  rights 
goarantied  by  the  treaties  made  in  parsuanoe  of  the  provisions  of  the 
eonstitotion  cited. 

These  Chinese  residents  of  Nicolaos,  therefore,  bad  rights  arising 
nnder,  and  dependent  upon,  the  constitution  of  the  United  States,  and 
the  treaties  made  in  pursuance  thereof  between  the  United  States 
and  the  emperor  of  China,  which  were  violated  by  the  acts  charged 
apon  which  the  arrest  was  made;  and  rights  which  it  was  competent 
for  congress  to  protect  by  legislation  in  a  proper  form,  nnder  the 
elanse  cited,  which  authorizes  it  "to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers 
vested  by  this  constitution, in  the  government  of  the  United  States,  or 
in  any  department  thereof;"  and  it  was  its  imperative  duty  to  pro- 
tect sneh  rights.  Thus,  the  case  of  the  Chinese  residents  of  Nicolaus 
is  clearly  distinguishable  from  that  of  United  States  citizens  arising . 
under  the  fourteenth  amendment,  considered  in  the  case  of  U.  S.  v. 
Harris,  suipra,  and  rests  upon  other  and  farther  provisions  of  the 
national  constitution.  Had  section  5519  been  expressly  limited  in 
terms,  without  including  any  other  parties  to  a  conspiracy  for  de- 
priving, directly  or  indirectly,  Chinese  sabjects  residing  in  the  United 
States  of  the  "equal  protection  of  the  laws,"  or  of  "equal  privileges 
and  immunities  under  the  laws,"  guarantied  to  them  by  the  treaties, 
there  could  scarcely  be  a  doubt,  I  think,  of  its  constitutionality 
and  validity.  If,  therefore,  it  be  void  as  to  the  Chinese  subjects  af- 
fected by  the  acts  charged,  as  well  as  to  similar  acts  perpetrated  upon 
citizens  of  the  United  States,  it  is  only  so  because  congress  has  at- 
tempted to  accomplish  too  much  in  the  same  section  by  the  use  of 
language  too  comprehensive,  including  persons  to  whom  these  powers 
did  not  extend,  and  by  so  doing  has  vitiated  the  whole.  It  is  not  be- 
-  cause  the  language  does,  not  include  them,  or  for  want  of  constitu- 
tional power,  but  for  want  of  proper  form  in  the  provision, — because 
it  is  too  broad ;  simply  becauae  it  has  spread  too  large  a  net.  But 
Chinese  subjects  residing  in  the  United  States,  under  the  stipulations 
of  oar  treaties  with  China,  constitute  a  separate,  distinct,  independ- 
ent class,  with  distinctly  dehned  and  easily  recognized  limits ;  and 
it  is  not  readily  perceived  why  the  dots  may  not  be  easily  segregated, 
and  the  provisions  of  the  statute  held  constitutional  and  valid,  and 
be  fnlly  enforced  as  to  that  class,  even  though  void  as  to  other  per- 
sons and  classes,  relying  on  other  provisions  of  the  constitution, 
easily  recognized,  and  without  difficulty  segregated. 

Why  should  not  the  principle  adopted  in  Packet  Co.  v.  Keokuk, 
95  U.  8.  80,  affirmed  in  Presser  v.  lUinois,  6  Sup.  Ct.  Bep.  580,  at 
the  present  term  of  the  supreme  court,  apply?  The  Chinese  res- 
idents, nnder  the  treaty,  may  be  regarded  as  a  subject-matter  en- 
tirely distinct  from  citizens  of  the  United  States.  The  provisions  of 
the  section  as  to  the  states,  and  as  to  the  territories,  operate,  cer- 
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tainly,  upon  ditttinot  sobjeots-matter;  and  th«  a«t,  t  iake  it,  oonid 
and  would  be  held  valid,  nnder  the  aathwities  oited,  as  to  tli«  terri- 
tories,  ey^n  thoagb  void  ae  to  th«  states  and  their  «itizenB.  They  are 
easily  segregated;  then  why  cannot  the  Chinese  resideiits  as  one  sab* 
ject-matter  be  separated  from  oitizens  as  anotiier,  upon  similar  prin- 
ciples ?  The  langaage  of  the  ooort  in  U.  S.  v.  Ilarrii  on  this  point 
should,  doubtless,  be  considered  with  reference  to  the  special  facts  of 
the  case  then  in  judgment.  But  still,  it  must  be  eonfessed  that  it  is 
very  broad,  and  the  rule  laid  down  may  be  intended  to  cover  any 
case  that  can  be  brought  within  the  terms  of  the  statute.  If  so,  of 
course  the  ruling  is  authoritative  and  controlling  in  thia  eoart;  but 
like  congress,  in  the  language  of  section  5519,  may  not  the  eonrt  also 
have,  inadvertently,  used  language  broads  than  the  exigencies  of  the 
case  before  it  required? 

It  is  proper  to  observe  that  in  the  case  of  Beese  there  was  a  defect 
in  the  statute,  and  also  in  the  indictment,  in  the  omission  of  one  con- 
stitational  element  or  ingredient  necessary  to  constitute  the  ofFense. 
Under  the  fifteenth  amendment,  then  in  question,  it  was  necessary  that 
the  disorimmation  should  be  "on  account  of  race,  color,  or  previous 
eondition  of  servitude."  This  essential  el&ment  teas  omitted  in  the 
act,  and  in  the  indictment,  and  the  court  could  not  perfect  the  statute 
or  indictment  by  inserting  it.  It  was  with  special  reference  to  this 
omission  that  the  court  made  the  observations  in  respect  to  separating 
the  constitutional  from  the  unconstitutional  part  of  a  provision  so 
manifestly  indefinite,  afterwards  repeated  in  U.  S.  v.  Harris  with 
reference  to  the  thirteenth  amendment.  To  the  provisions  and  facts 
then  under  discussion  the  observations  seem  to  me  to  be  more  ap- 
propriate than  to  the  sections  of  the  statutes,  constitutional  provis- 
ions, and  the  facts,  as  now  presented.  It  must  be  remembered  that 
section  5519  has  thus  far  only  been  considered  by  the  supreme  court 
with  reference  to  the  authority  conferred  upon  congress  by  the  thir-  ' 
teenth,  fourteenth,  and  fifteenth  amendments  relating  to  specific  sub- 
jects-matter. It  has  never  yet  been  considered  with  reference  to  the 
powers  conferred  by  the  more  general  and  comprehensive  clauses  cited 
in  this  opinion  from  the  constitution  as  originally  adopted.  The  dif- 
ference between  the  cases  is  very  obvious,  and  the  result  arising  upon 
the  di£Ferent  oonditions  may,  and  it  seems  to  me  should,  be  entirely 
dilTerent. 

The  only  difficulty  I  have  is  in  satisfactorily  determining  whether 
the  role  indicated  in  U.  S.  v.  Harris  or  that  in  Packet  Co.  v.  Keokuk, 
supra,  relating  to  the  segregation  of  the  constitutional  from  the  un- 
constitutional parts  of  the  section,  should  be  applied  to  the  facts  dis- 
«losed  in  the  petition,  writ,  and  return  in  this  case.  I  can  perceive 
no  practical  difficulty  in  applying  the  rale  adopted  in  the  Iwtter  case. 
If  there  is  none,  it  should  be  applied.  The  specific  question  is  one 
of  vast  consequence  to  the  entire  Chinese  population  of  the  United 
States,  and  of  the  utmost  importance  to  the  peaoe  and  good  order  of 
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loeiety  tbzonghoitt  the  entire  Pacific  coast.  It  is  of  international 
coDteqaence,  inTolving  the  honor  and  good  faith  of  the  United  States, 
and,  possibly,  the  question  of  peace  or  trar.  If  this  section  of  the 
statute  is  valid  as  to  Chinese  subjects  residing  in  the  United  States, 
and  embraces  the  acts  set  out  in  the  petition  and  return,  then  the 
sets  of  all  the  public  meetings  throughout  the  land  looking  to,  and 
providing  for,  depriving  Chinese  subjects  of  the  rights,  privileges, 
immunities,  and  exemptions  secured  to  them  by  our  treaties  with 
China,  by  means  popularly  known  as  "boycottiixg,"  or  any  other  oo* 
ereive  means,  no  matter  in  what  form,  or  through  what  channels  ap- 
]died,  are  criminal,  and  all  those  participating  in  them  must  be  sub> 
jeet  to  the  very  severe  penalties  denounced  by  the  statute.  I  can 
perceive  no  way  of  escaping  this  conclusion.  The  depriving  of  per- 
sons  of  any  of  the  rights  protected,  by  any  means,  either  "directly  or 
indireetly,"  is  prohibited.  Where  one  has  a  lawful  right  to  do  any 
given  thing,  it  would  seem  that  no  body  of  other  persons  can,  prop* 
erly  or  lawfully,  combine  or  conspire  together  to  use  coercive  means, 
in  any  form,  to  prevent  him  from  doing  that  thing.  The  two  rights 
are  inconsistent,  and  cannot  properly  co-exiat.  It  can  make  no  dif- 
ference, in  principle,  whether  the  coercion  is  applied  by  direct  force, 
or  by  combined  and  concerted  action,  to  prevent  him  from  exercising 
his  right,  by  depriving  him  of  the  means  of  procuring  a  livelihood, 
and  thereby  inducing  starvation,  or  even  less  serious  consequences. 

If  the  statute  in  this  particular  is  not  valid,  then  there  are  no 
means  now  provided  by  congress  of  protecting  Chinese  subjects  in 
the  enjoyment  of  the  rights  secured  to  them  by  the  treaties,  through 
the  criminal  laws  of  the  country,  unless  the  acts  are  within  the  pro- 
visions  of  section  5508  or  5336,  Bev.  St. ;  and  if  there  is  no  statute 
covering  the  case,  then  the  government  has  not  yet  fulfilled  its  treaty 
obligations  under  article  3  of  the  treaty  of  1880.  I  shall  not  stop  to 
discnsa  section  5508,  and  only  remark  that  section  5336  provides 
that  "if  two  or  more  persons,  in  any  state  or  territory,  conspire  to 
overthrow,  put  down,  or  destroy  by  force  the  government  of  the  United 
States,  or  to  levy  war  against  them,  or  to  oppose  by  force  the  author- 
ity thereof;  or  hf  force  to  prevent,  hinder,  or  delay  ike  execution  of  any 
lam  of  th»  United  State$!  or  by  foroe  to  seize,  take,  or  possess  any 
property  of  the  United  States,  contrary  to  the  authority  thereof, — 
each  of  them  shall  be  punished  by  a  fine  of  not  less  than  five  hun- 
dred dollars,  and  not  more  than  five  thousand  dollars,  or  by  impris- 
onment, with  or  without  hard  labor,  for  a  period  of  not  less  than  six 
months,  nor  more  than  six  years,  or  by  both  such  fine  and  imprison- 
ment." 

A  "treaty,"  says  the  oonstitation,  is  a  part  of  "the  supreme  law  of 
the  land."  It  has  been  insisted  that  the  acts  set  forth  in  the  peti- 
tion constitute  a  conspiracy  by  force  to  prevent,  hinder,  or  delay  the 
execution  of  the  treaty  stipulations,  or  obstruct  their  operation,  which, 
v.27F.no.2 — 13 
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it  is  said,  is  eqnivalent  to  obstrncting  its  execution,  and  therefore  of 
obstructing  the  execution  of  a  law  of  the  United  States."  If  this  be 
so,  then  the  acts  charged  constitute  an  offense  against  the  United 
States  under  this  section  as  well  as  under  section  6619.  I  am  offi- 
oially  informed  that  18  persons  have  just  been  indicted  under  this  sec- 
tion in  one  of  the  districts  of  this  circuit.  But  it  seems  to  me  that 
the  acts  are  not  so  manifestly  within  the  provisions  of  this  section 
and  section  5508  as  within  section  5619. 

The  specitio  questions  now  presented  are  questions  of  too  vast  eon- 
sequence  to  be  finally  determined  by  a  subordinate  court.  The  peace 
and  good  order  of  the  Pacific  coast,  and  the  honor  and  good  faith  of 
the  nation,  are  involved,  and  require  that  the  question  should  be  at 
once  presented  to  and  promptly  decided  by  the  supreme  court  of  the 
United  States.  The  supreme  court,  in  U.  8.  v.  Harris,  supra,  says : 
"Proper  respect  for  a  co-ordinate  branch  of  the  government  requires 
the  courts  of  the  United  States  to  give  effect  to  the  presumption  that 
congress  will  pass  no  act  not  within  its  constitutional  powers.  This 
presumption  should  prevail  unless  lack  of  constitutional  authority  to 
pass  the  act  in  question  is  clearly  demonstrated."  Page  635.  If 
there  be  any  doubt,  then,  as  to  the  constitutional  authority  of  con- 
gress to  pass  section  6619,  in  its  present  comprehensive  form,  so  far 
as  it  em'braces  the  specific  facts  disclosed  in  this  case,  which  have 
not  yet  been  considered  by  the  supreme  court,  or  as  to  the  applica- 
bility of  the  observations  of  the  supreme  court,  in  relation  to  separat- 
ing the  constitutional  from  the  unconstitutional  parts  of  the  act,  to 
the  specific  facts  now  presented, — the  only  point  upon  which  I  en- 
tertain any  doubt, — the  doubt  should  be  resolved,  especially  in  this 
court,  in  favor  of  the  validity  of  the  statute  in  this  particular,  and 
the  question  be  referred  at  once  to  the  supreme  court  to  be  authori- 
tatively determined. 

As  there  is  doubt  in  my  mind  upon  the  point  suggested,  under  the 
aothorities'  as  they  now  stand,  I  shall,  for  the  present,  and  for  the 
purposes  of  this  case,  rule  against  the  petitioner,  remand  him  to  the 
custody  of  the  marshal,  and  dismiss  the  writ.  I  do  not  desire,  how- 
ever, to  be  considered  as  finally  determining  the  question  in  such 
sense  that  it  will  not  be  open  for  reconsideration,  should  the  question 
be  again  presented  in  other  oases  before  an  authoritative  decision  oan 
be  had  in  the  supreme  court. 

My  associate,  though  with  doubt  and  hesitation,  dissents  from  the 
rulings  made,  and  a  certificate  of  opposition  of  opinion  will  be  made 
if  either  party  desires  it,  and  a  writ  of  error  to  the  supreme  court 
allowed.  In  view  of  the  circumstances,  and  of  the  doubts  entertained, 
should  a  writ  of  error  be  taken  the  prisoner  will  be  allowed  to  go  at 
large  on  his  own  recognizance  until  the  decision  on  appeal ;  and  in 
case  the  writ  is  pressed  to  an  early  hearing,  it  is  suggested  that  the 
government  do  not  prosecute  other  similar  cases  arising  under  the 
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Revised  Statates,  especially  snoh  as  have  already  arisen,  antil  an 
aathoritative  decision  can  be  had. 

Let  the  writ  be  dismissed,  and  the  prisoner  remanded  to  the  ens- 
tody  of  the  marshal. 


Jeffbieb,  Adm'r,  v.  LkVRiB.* 

(Oireua  Court,  E.  D.  Miuovri    March  81,  I81M.) 

Attorkbt  at  Law— Cohtbmpt— FAI1.UKB  to  Obet  Ordbk  to  Fat  Over  Monxt 

COLLBCTES. 

An  attorney  who  disobeys  an  order  to  paj  over  to  his  client  money  collected 
in  A  suit  insutatedin  this  court,  may  be  disbarred  and  committed  to  jail  for 
contempt.* 

At  Law. 

For  a  report  of  the  opinion  of  the  conrt  upon  motion  for  an  order ' 
to  compel  Mr.  Laurie  to  pay  over  the  money  collected  for  Mr.  Jeffries, 
administrator,  see  23  Fed.  Bep.  786. 

T.  B.  W.  Crewt,  for  plaintiff.  ^ 

Joseph  S.  Laurie,  pro  se. 

Bbeweb,  J.,  (orally.)  A  brief  statement  of  the  preliminary  facts  in 
this  case  is  important.  The  firm  of  Crews  &  Laurie  were  employed 
to  prosecute  a  claim  on  a  life  insurance  policy,  which  they  did  in  this 
court,  and  in  the  supreme  court  of  the  United  States,  with  protracted 
litigation.  Before  any  decision  was  finally  reached  by  the  supreme 
court.  Mr.  Laurie,  as  one  of  the  firm,  compromised  the  claim  of  the 
insorance  company,  and  received  the  sum  of  nine  thousand  and  odd 
dollars.  No  part  of  that  was  paid  to  the  plaintiff,  but  all  retained 
by  himself.  He  retained  half  of  it  on  the  claim  that  there  was  a  con- 
tingent fee  of  one-half  belonging  to  the  firm.  He  retained  the  other 
half  on  the  ground  that  there  were  unsettled  partnership  transactions 
between  himself  and  his  partner,  and  that  his  partner,  upon  a  settle- 
ment, wonid  be  really  owing  him,  and  ought  I10  pay  this  money  to  the 
plaintiff,  who  was  his  relative. 

On  the  twenty-fourth  day  of  April,  1884,  two  years  ago  nearly,  the 
administrator  filed  a  petition  in  this  conrt  for  a  rule  on  defendant  to 
pay  over  the  entire  sum  of  $9,000.  On  the  third  of  May  a  rule  was 
issued  against  the  defendant  to  show  cause  why  he  should  not  pay 
over  this  money  as  prayed,  with  leave  to  plaintiff  on  the  incoming  of 
the  answer  to  move  in  respect  thereto  in  10  days.  June  2,  1884, 
leave  was  given  to  the  defendant  until  the  next  day  to  answer.    On 

'BepoTted  by  BenJ.  F.  Kex,  Kaq.,  of  the  St.  Lonia  bar. 
*See  note  at  end  of  case. 
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the  third  of  Jane,  1884,  the  answer  was  £Ied,  setting  ap,  as  I  said,  the 
claim  that  one-half  belonged  to  the  firm  as  a  contingent  fee;  and, 
second,  these  partnership  transactions  between  himself  and  his  former 
partner,  Mr.  Crews.  The  case  stood  then  before  the  court,  upon  va- 
rious applications  and  discussions,  for  nine  months  or  so,  and  until 
March  25,  1885.  During  those  months  sometimes  counsel  on  one 
side  would  come  in  and  sometimes  counsel  on  the  other,  and  there 
seemed  to  be  great  disagreement  between  them  as  to  the  state  of  the  case. 
On  March  25,  1886,  in  an  endeavor  to  put  the  matter  in  such  shape 
that  there  could  be  a  full  inquiry,  leave  was  given  to  the  petitioner  to 
traverse  the  answer  within  three  days.  Ten  days  was  given  to  the 
defendant  to  file  affidavits  in  support  of  his  answer,  and  ten  days 
thereafter  to  the  plaintiff  to  file  counter-affidavits.  On  March  S8th, 
within  three  days,  a  replication  was  filed  by  the  plaintiff.  On  April 
10th  defendant  filed  his  affidavits.  On  April  24th  plaintiff  filed  his 
affidavits.  On  April  29th  the  case  was  submitted  to  the  court.  On 
May  1,  1885, 11  months  ago,  an  order  was  made  on  the  defendant  to 
pay  within  90  days  into  the  registry  of  this  court  the  sum  of  |4, 635.50, 
that  being  the  half  conceded  to  be  due  to  the  petitioner.  The  matter 
has  stood  without  further  action  from  that  time  to  this, — 11  months. 
The  money  has  not  been  paid  into  court.  An  application  was  made, 
and  on  that  application  an  attachment  was  issued  against  Mr.  Laurie 
on  yesterday;  and  in  response  to  that,  his  reply  is  that  he  has  under- 
stood that  Mr.  Crews,  his  former  partner,  has  settled  with  the  admin- 
istrator, and  paid  him  that  balance.  No  testimony  is  offered  to  sup- 
port that.  He  further  says  that  he  expects  to  contest  this  final  or- 
der, and  to  pursue  remedies  which  the  law  gives  to  him  for  setting  it 
aside.     But  nothing  has  been  done  during  these  11  months. 

In  the  case  In  re  Paschal,  decided  in  10  Wall.  491,  by  the  supreme 
court  of  the  United  States,  which  was  a  proceeding  against  counsel 
of  that  court,  the  court  uses  this  language: 

"The  application  made  for  an  order  on  the  respondent  to  pay  money  into 
court  is  in  the  nature  of  a  proceeding  as  for  a  contempt.  The  application  is 
based  upon  the  power  which  the  court  has  over  its  own  officers  to  prevent 
them  from,  or  punish  them  for,  committing  acts  of  dishonesty  or  impropriety, 
calculated  to  bring  contempt  upon  the  administrtttion  of  justice.  For  such 
improper  conduct  the  court  may  entertain  summary  proceedings  by  attach- 
ment agninst  any  of  its  officers,  and  may,  in  its  discretion,  punish  them  by 
fine  or  imprisonment,  or  discharge  tliem  from  the  functions  of  their  offices, 
or  require  them  to  perform  their  professional  or  official  duties  under  pain  of 
discharge  or  imprisonment.  The  ground  of  the  jurisdiction  thus  exercised  is 
tlie  alleged  misconduct  of  the  officer.  If  an  attorney  have  collected  money 
for  liis  client,  it  is  prima  facie  his  duty,  after  deducting  bis  own  costs  and 
disbursements,  to  pay  it  over  to  such  client,  and  his  refusal  to  do  tin's,  witii- 
out  some  good  excuse,  is  gross  misconduct  and  dislionesty  on  his  part,  calcu- 
lated to  bring  discredit  on  the  court,  and  on  the  administration  of  justice. 
It  is  this  misconduct  on  which  the  court  seizes  as  a  ground  of  jurisdiction  to 
compel  him  to  pay  the  money  in  conformity  with  liis  professional  duties. 
The  application  against  him  in  such  citses  is  not  equivalent  to  an  action  of 
debt  or  assumpsit,  but  is  a  quasi  criminal  proceeding,  in  which  the  question 
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ii  not  merelj  whether  the  attorney  haa  received  the  money,  bat  whether  he  / 
has  acted  improperly  and  dishonestly  in  not  paying  it  over. "  ! 

There  was  a  claim  in  this  case  of  a  contingent  fee  of  one-half, — a 
elaim  disputed.  In  respect  to  that  claim  the  conrt  took  no  action, 
bat  as  to  the  one-half  which  was  confessedly  dae  to  the  plaintiff,  the 
court  held,  and  I  have  no  question  but  what  it  held  rightly,  that  it  was 
no  excase  to  the  attorney  who  received  the  money  for  not  paying  it 
over  that  be  had  an  unsettled  partnership  dealing  with  his  former 
partner  in  the  practice  of  the  law  The  party  who  received  the  money 
in  this  ease,  upon  whom  lay  the  primary  duty  of  paying  it  over, 
was  this  defendant.  He  could  not  make  his  client  suffer  by  reason 
of  any  quarrel  with,  or  even  wrong  committed  on  the  part  of,  bis  for- 
mer partner.  That  duty  he  must  discharge,  and  then,  in  appropriate 
proceedings,  settle  any  controversies  which  he  has  with  his  former 
partner.  It  was  upon  that  basis  that  the  order  was  made.  Ninety 
days  was  given  for  a  compliance  with  the  order.  Eleven  months  have 
passed.  This  proceeding  has  been  pending  two  years.  Some  time 
prior  thereto  the  money  was  collected.  Unpleasant  as  the  duty  is  in 
soeh  case,  I  know  of  but  one  way  for  a  conrt  to  act,  and  that  is  to  act 
firmly. 

The  defendant  will  be  adjudged  guilty  of  contempt  of  court,  an4 
the  order  will  be  that  his  name  be  stricken  from  the  rolls  of  this  court, 
and  that  he  be  debarred  from  practicing  in  this  court;  and,  further, 
that  he  be  committed  to  the  jail  of  this  city  for  the  period  of  90  days. 

NOTE. 

For  a  fiill  diwomwion  of  the  question  of  disbarment  of  attomeysi  the  gronnda  there- 
for, and  proceedings  in,  etc.,  see  In  re  Wall,  13  Fed.  Rep.  814,  and  note,  820-823. 

The  supreme  court  may  disbar  an  attorney  for  niisconduct  in  fraudulouily  appro- 
priating bis  client's  money  oollected  by  him.  In  re  Treadwell,  (Cal.)  7  Pac.  Kep. 
•24;  People  ▼.  Cole,  84  111.  327;  Kepler  v.  Klingensmith,  60  Ind.  434;  People  t.  Pal- 
mer, 61  111.  396. 

An  attorney  maybe  debarred  for  fraudulently  and  falsely  representing  that  his  cli- 
ent's money  has  not  been  collected,  in  order  tbat  he  may  retain  the  same.  Slemmer 
T.  Wright.  (Iowa.)  6  K.  W.  Rep.  181. 

In  Be  Temple,  (Minn.)  23  N.  W.  Rep.  463,  a  note  was  sent  to  an  attorney  for  collec- 
tion, and  the  attorney,  without  the  niowledge  or  consent  of  his  client,  agreed  with 
the  maker  of  the  note  that  if  she  would  board  his  law  partner  that  he  would  credit 
her  with  the  amount  on  the  note.  The  attorney  having  failed  to  account  to  his  client 
for  the  amount  thus  oollected,  waa  eospended  from  practice  for  six  months. 
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Jeffbies,  Adm'r,  v.  LiuBia.* 
((Hrevit  Oovrt,  B.  D.  Jfi*touH.    April  2, 1886.) 

1.  Attornkt  at  Lav— DiBBABMBirr  fob  Failttbb  to  Obbt  Obder  to  Pat  Ovxb 

MoKBY  Collected  fob  Cleent^— Motioit  fob  BsHBABnia  Otdbbolbd. 

2.  ConrsTrrnnoNAi.  Law— IicFBisomrairr  fob  Dkbt— Oostbhpt— Attobhxt  ahi> 

Clisnt. 

Imprisonment  for  contempt  in  failing  to  obey  an  order  to  paj  over  money 
collected  for  a  client  is  not  imprisonment  for  debt,"  within  the  meaning  of 
section  16  of  article  2  of  the  constitution  of  Missowi.  Lack  of  money  is  no 
excuse  in  such  cases. 

At  Law.    Motion  for  rehearing.    For  previous  opinions  herein, 
«ee  23  Fed.  Bep.  786,  and  ante,  195. 
T.  B.  W.  Crews,  for  plaintiflE. 
J.  S.  Laurie,  pro  ae. 

Bbbwbb,  }.,  (orally:)  There  is  one  other  matter  whioh  I  must  die* 
pose  of  this  morniug,  and  that  is  the  motion  for  rehearing  in  Jeffries 
V.  Laurie.     There  are  two  questions  presented : 

One,  whether,  under  the  circumstances  of  the  case,  there  should 
have  been  any  order  punishing  for  contempt.  Counsel  has  filed  two 
briefs,  arguing  that  it  is,  as  the  case  now  stands,  practically  no  more 
than  an  attempt  to  collect  a  debt  by  the  process  of  imprisonment, 
which  is  forbidden  by  your  constitution.  He  says,  "Here  is  an  order 
for  the  payment  of  money,  and  the  party  has  not  the  money  with 
which  to  comply  with  the  order,  and  therefore  the  court  punishes  bj 
imprisonment  simply  for  failure  to  pay  money  in  accordance  with  the 
order."  I  think  counsel  misapprehend  the  situation.  The  punish- 
ment is  not  technically  and  simply  for  a  disobedience  of  an  order, 
standing  by  itself,  for  the  payment  of  money.  The  matter  lies  deeper 
than  that.  This  proceeding  is  based  upon  the  fact  that  counsel  has 
collected  money,  and  failed  to  pay  it  over  to  his  client,  and  the  order 
whioh  was  made  for  payment  is  simply  an  adjudication  of  the  exist- 
ence of  the  prior  wrong.  If  it  had  been  shown  that  counsel  colleot> 
ing  money  had  been  robbed  of  it,  or  had  lost  it  by  means  beyond  his 
control,  of  course  no  peremptory  order  for  payment  would  have  been 
made.  The  fact  that  the  order  was  passed  is  upon  the  idea  that  there 
had  been  prior  misconduct  in  not  paying  over ;  so  this  is  not  to  be 
treated  as  an  attempt  to  collect  a  debt  by  imprisonment,  but  as  a 
summary  proceeding  resting  wholly  upon  the  fact  of  the  professional 
misconduct  of  the  attorney  in  collecting  money  belonging  to  his  client, 
and  appropriating  it  to  his  own  use.  The  order  was  simply  one  step 
in  the  proceeding. 

The  other  matter  is  this :  Waiving  the  question  of  the  power  of  the 
oonrt  to  punish  for  a  contempt,  it  is  insisted  that  the  order  disbar^ 

■Reported  by  BenJ.  V.  Bex,  Esq.,  of  the  St.  Lonla  bar. 
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zing  was  beyond  the  scope  of  this  proceeding,  and  beyond  the  power 
(A  the  court  in  this  proceeding.  My  attention  was  called  to  two  or 
three  cases  decided  by  the  sopreme  coart  of  the  United  States,  in  ad- 
dition to  the  one  to  which  I  referred  day  before  yesterday. 

First,  let  me  say  that  the  case,  In  re  Paschal,  10  Wall.  491,  which 
I  referred  to,  and  on  which  I  based  my  order,  was  a  case  exactly 
parallel  with  this.  The  motion  in  the  Paschal  Case  was  for  an  order 
on  Paschal  to  pay  to  the  clerk  of  the  court,  for  the  benefit  of  the  state 
of  Texas,  the  sum  of  forty-seven  and  odd  thousand  dollars  in  gold, 
alleged  to  have  been  collected  by  him  in  certain  litigation.  To  that 
motion  defendant  answered,  admitting  the  receipt  of  the  money,  but 
setting  up  the  grounds  under  which  he  retained  it ;  and  upon  that 
motion,  precisely  like  this,  the  court,  by  Mr.  Justice  BaADiiEY,  with- 
out any  dissenting  opinion,  says,  that  "for  such  improper  conduct  the 
court  may  entertain  summary  proceedings  against  any  of  its  officers, 
and  may,  in  its  discretion,  punish  them  by  fine  or  imprisonment,  or 
discbarge  them  from  the  functions  of  their  offices." 

The  case  of  Ex  parte  Bradley,  7  Wall.  364,  was  this :  Joseph  H. 
Bradley  was,  as  alleged,  guilty  of  contempt  of  the  criminal  court  in 
the  District  of  Ck)lumbia.  One  of  the  judges  of  the  supreme  court 
held  that  criminal  court,  so  proceedings  were  commenced  in  the  su* 
preme  court  of  the  District  of  Columbia  to  punish  him  for  that  con- 
tempt, bat  the  supreme  court  of  the  United  States  held  that  the  su- 
preme court  of  the  District  of  Columbia  bad  no  jurisdiction  of  a  con- 
tempt against  the  criminal  court  of  the  District,  and  therefore  that 
the  charge  made  was  one  which  the  supreme  court  of  the  District  of 
Columbia  could  not  entertain;  and,  further,  that  that  being  the  only 
matter  charged  in  the  complaint,  the  court  had  no  power  to  disbar 
Mr.  Bradley. 

In  the  case  of  Ex  parte  Robinson,  19  Wall.  505,  the  grand  jury  of  the 
Western  district  of  Arkansas  reported  to  the  court  that  a  witness, 
when  subpoenaed,  had  fied,  and  that  he  said  that  he  was  advised  to 
do  so  by  Mr.  Bobinson.  Upon  the  report  of  the  grand  jury  the  court 
ordered  an  attachment  against  Mr.  Bobinson,  and  be  being  brought 
np  and  called  upon  to  answer,  declined  to  answer,  and  the  court  dis- 
barred him.  The  supreme  court  set  that  aside,  holding  that  the  spe- 
cific charges  against  him  were  not  sach  as  to  justify  the  action,  and 
that,  while  the  court  might  punish  for  misconduct  in  open  court,  (in 
the  return  to  the  writ  of  mandamus  it  was  stated  that  Bobinson  said 
he  would  not  answer,  and  spoke  in  a  loud  and  disrespectful  tone,) 
jet  the  power  to  punish  for  contempt  simply  was  limited  to  fine  and 
imprisonment.  But  that  does  not  in  any  manner  limit  or  qualify  this 
decision  in  Re  Paschal,  although  it  holds  that  the  proceeding  for  dis- 
barment is  a  separate  matter. 

In  the  case  of  Ex  parte  Wall,  107  U.  S.  265,  S.  0.  2  Sup.  Ct.  Eep. 
569,  Wall  was  charged,  by  an  order  entered  of  record,  with  conduct 
anbecoming  an  attorney.    It  appeared  that  he  had  been  guilty  of  no 
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misoondnct  as  an  attorney.  The  matter  whioh  was  obatged  and 
proved  against  him  was  that  he  had  joined  a  mob  that  had  taken  a 
m'an  oat  and  hung  him,  and  he  contended  that  the  ooart  bad  no 
power  to  punish  him  as  an  attorney,  or  disbar  him  for  miscondaet 
not  as  an  attorney,  but  misconduct  affecting  his  general  character  as 
a  citizen;  that  if  he  had  been  guilty  of  any  wrong  in  that  respect,  he 
should  have  been  prosecuted  by  indictment,  and,  if  convicted  of  an 
offense  against  the  criminal  law,  then,  and  only  then,  could  he  be  dis- 
barred. The  supreme  court,  with  a  vigorous  dissent,  sustained  the 
order  of  disbarment,  holding  that,  although  the  conduct  was  not  con- 
duct  as  an  attorney,  or  in  his  character  as  an  attorney,  yet  it  was 
conduct  of  such  a  nature  as  that  showed  he  was  not  fit  to  be  an  attor- 
ney, and  that  no  previous  indictment  and  conviction  were  necessary. 

But  that  throws  no  light  upon  this  question,  for  there  there  was  a 
distinct  charge,  and  the  sole  inquiry  was  as  to  the  suffieienoy  of  the 
charge.  Now,  in  this  ease,  there  was  a  distinct  charge  of  the  very 
misconduct  which  the  supreme  court,  in  Re  Paschal,  says  is  ground 
for  removing  an  attorney.  To  that  charge,  stated  in  full  and  filed 
upon  the  records  of  this  court,  there  was  an  answer,  followed  by  in- 
quiry and  adjudication.  It  seems  to  me  that  it  comes  plainly  within 
the  decision  in  Re  Paschal;  and  while,  of  course,  it  is  not' a  pleasant 
thing  for  the  court  to  do,  and  reluctantly  I  take  cognizance  of  any 
motions  of  this  kind,  yet  I  think  the  good  name  of  our  profession  re- 
quires action.  It  would  be  a  severe  criticism  upon  our  profession  if 
clients  were  advised,  by  the  failure  of  the  court  to  act,  that  their  coun- 
sel could  keep  their  money  because  of  a  quarrel  between  themselves. 

The  petition  for  rehearing  will  be  overruled.  The  order  will  be 
that  the  party  may  go  on  bail  for  the  period  of  10  days,  upon  giving 
bond  in  the  sum  of  $2,000  for  his  appearance  at  the  end  of  that 
time;  the  imprisonment,  unless  the  order  therefor  be  set  aside  by 
the  supreme  court,  to  commence  at  the  expiration  of  the  10  days. 


United  States  v.  Whitb  and  another.* 

{Oifreuit  Court,  E.  D.  Muiouri.    March  29,  1886.) 

1.  CotnrrsBFBiTrao — CouNTEBFKiTrao  Becubitibs  of  Forbioh  NATioira— Law 
OF  Nations. 

Coanterfeiting  the  Becurities  of  a  foreign  nation  is  an  ofEense  against  the 
"law  of  nations, "  within  Uie  meaning  of  section  8  of  article  1  of  the  constitu- 
tion of  the  United  States. 
S.  Samb. 

It  is  not  necessary,  in  order  to  make  a  statute  providine  a  punishment  for 
an  offense  against  the  law  of  nations  valid,  that  it  should  describe  the  oftenae 
as  being  one  against  that  law. 

>Repoited  by  Benj.  F.  Rex,  Esq.,  of  the  St.  lioois  bar. 
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t  Sm — Act  to  Phbtjeht  CotniTEKFEiTCNe  Bbcukitikb  o»  Pokbiow  flOYiaBK- 


Section  6  of  the  act  of  Hay  16. 1884,  entitled  "An  act  to  prevent  and  pun- 
ish counterfeiting  within  the  United  States  of  notes,  bonds,  or  other  securi- 
ties of  foreign  goTemments, "  is  valid. 

4.   BlATCTSe — COHSTRDCTIOW. 

That  construction  should  be  placed  on  the  language  of  a  statute  which  will 
uphold,  rather  than  that  which  would  defeat  it. 

Indictment  for  Connterfeiting  Treasarj  Notes  of  the  Empire  of 
Brazil.     Motions  to  quash,  and  in  arrest. 
William  H.  Blis$,  for  the  United  States. 
Herring  A  Kelley  and  Joseph  G.  Lodge,  for  defendants. 

Bbewbb,  J.,  (orally.)  In  the  cases  of  the  United  Stateg  against 
Joseph  H.  White  and  another  there  are  motions  to  quash  certain  in- 
dictments and  motions  in  arrest.  The  question  presented  in  tbem 
is  as  to  the  validity  of  an  act  entitled  "An  act  to  prevent  and  punish 
counterfeiting  in  the  United  States  of  note^^  bonds,  or  other  securities 
of  foreign  governments."  The  power  of  congress  to  pass  such  an  act 
is  claimed  under  section  8  of  article  1  of  the  constitution,  which 
gives  to  congress  power  "to  define  and  punish  piracies'  or  felonies 
committed  on  the  high  seas,  and  offenses  against  the  law  of  nations." 

Now,  in  respect  to  matters  of  dealing  between  this  country  and 
foreign  nations,  the  general  government  is  the  single  representative 
of  our  people.  No  state  can  enter  into  any  treaty  or  compact  what- 
ever with  any  foreign  nation.  The  powers  the  states  have  are  over 
their  own  citizens,  in  local  matters.  In  respect  to  all  matters  af- 
fecting onr  relations,  or  the  relations  of  our  citizens,  with  foreign 
nations,  the  general  government  is  the  single  representative.  It 
alone  takes  cognizance  within  our  territory  of  any  infraction  of  the 
law  of  nations.  "International  law"  is  a  term  which  has  not,  as  yet^ 
perhaps,  been  fully  and  accurately  defined,  or  rather  the  specific 
matters  to  which  it  may  extend,  and  its  scope  may  not  be  fully 
settled.  It  includes  the  entire  body  of  obligations  which  one  nation 
owes  to  another,  in  respect  to  its  own  conduct  or  the  conduct  of  its 
citizens  towards  other  nations  or  their  citizens.  Of  course,  in  early 
times,  when  nations  lived  in  a  state  of  Chinese  seclusion,  the  specific 
matters  to  which  international  law  was  applied  were  practically  few, 
bat  as  commercial  dealings,  travel,  and  intercourse  increased  between 
them,  these  specific  matters  largely  increased,  and  will  increase  the 
nearer  the  nations  come  together.  The  closer  the  world  comes  to  a 
ree(^^tion  of  the  poet's  dream  of  "the  parliament  of  man,  the  feder- 
ation of  the  world,"  the  wider  will  be  the  scope  of  international  law. 

Now,  foreseeing  all  these  possibilities  in  the  future,  the  framers  of 
onr  constitution  gave  to  congress  the  power  to  define  and  punish 
offenses  against  the  laws  of  nations.  Judge  Stobt,  in  the  case  of 
V.  S.  y: Smith,  6  Wheat.  158,  said: 

'Offenaes  against  the  law  of  nations  cannot,  with  any  accuracy,  be  said  t6 
be  completely  ascertained  and  decided  in  any  public  code  recognized  by  the 
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oonsent  of  nations.  In  respect  to  felonies  committed  on  the  hi^  sms,  and 
offenses  against  the  law  of  nations,  there  Is  a'  peculiar  fitness  in  giving  the 
power  to  define  as  well  as  to  punish,  and  there  is  not  the  slightest  reason  to 
doubt  that  these  considerations  had  very  great  weight  in  producing  the 
phraseology  in  question." 

Now,  does  the  counterfeiting  of  securitiee  of  a  foreign  nation  oome 
within  the  reach  of  international  law  ?  I  pat  the  question  to  counsel 
in  the  argument :  "If  this  nation  should  itself  engage  in  the  business 
of  counterfeiting  the  coin  or  securities  of  a  foreign  nation,  would  not 
that  be  treated  as  an  infraction  of  the  law  of  nations, — a  casus  belli?" 
and  counsel  very  promptly  responded  that  it  would.  Well,  if  the  act 
of  the  nation  in  counterfeiting,  would  be  an  infraction  of  the  law  of 
nations,  similarly  the  act  of  the  citizens  of  that  nation  in  counter- 
feiting the  same  securities  would  be  an  infraction. 

One  of  the  latest  utterances  in  the  matter  of  international  law  is 
the  work  of  David  Dudley  Field,  who  prepared  a  draft  of  a  code 
therefor,  and  in  bis  "Outlines  of  an  International  Code,"  second  edi- 
tion, page  626,  he  recognizes  the  offense  in  question  as  coming  within 
the  description  of  offenses  against  the  law  of  nations,  by  declaring 
that  every  person  commits  a  public  offense  who,  within  the  jurisdic- 
tion of  a  nation  a  party  to  the  Code,  forges,  among  other  things,  any 
public  security  issued,  or  purporting  to  have  been  issued,  under  the 
authority  of  any  nation,  for  the  payment  of  money  or  delivery  of 
property."  Surely  it  would  be  a  gross  infraction,  as  it  seems  to  me, 
of  the  law  of  nations  to  turn  this  nation  into  a  counterfeiting  shop 
for  the  securities  of  the  world.  It  is  true,  the  constitution  declares 
as  one  of  the  main  objects  of  its  existence  "to  promote  the  general 
welfare,"  and  counsel  urged  that  that  was  limited  to  the  general  wel- 
fare of  the  people  of  this  country.  Concede  that,  but  in  a  moral 
sense  it  certainly  promotes  the  general  welfare  of  our  citizens  to  see 
that  they  do  not  engage  in  the  business  of  counterfeiting  any  valid 
security;  and  in  a  pecuniary  sense,  as  my  Brother  Treat  well  said 
in  our  consultation,  the  counterfeiting  of  foreign  securities  may  work 
a  direct  injury  to  our  own  citizens.  Take  the  case  at  bar.  Suppos- 
ing these  securities  bad  been  perfected  and  placed  on  the  market 
here,  and  some  one,  taking  a  trip  to  Brazil,  had  invested  in  them, 
and  then,  on  visiting  Brazil,  found  to  bis  dismay  that  they  were  all 
counterfeit.  Such  citizen  of  this  country  would  be  the  pecuniary 
sufferer;  so  that  both  in  the  highest  moral  sense  and  in  the  lowest 
pecuniary  sense,  it  is  true  that  the  general  welfare  of  this  country  is 
promoted  by  putting  a  stop  to  the  counterfeiting  of  any  securities. 

Our  statutes  are  full  of  laws  designed  to  prevent  wrongs  done  by 
our  citizens  to  foreign  nations,  or  citizens  thereof ;  some  punish  the 
forming  of  insurrectionary  expeditions  here  with  a  view  of  invading 
foreign  nations,  and  thus  tend  to  preserve  the  peace  and  harmony 
between  nations.  Indeed,  in  the  famous  Alabama  case,  the  basis  of 
oar  claim  against  the  English  government  was  not  that  it  had  organ- 
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ized  expeditions  to  prey  upon  our  commerce,  bnt  that  it  had  not 
exercised  dae  preoantions  to  prevent  its  citizens  from  thus  trespass- 
ing npon  onr  commerce.  Surely,  the  counterfeiting  of  the  securities 
of  a  foreign  nation  is  one  of  those  things  which  would  tend  to  inter- 
rupt the  peaceful  relations  between  two  nations,  as  well  as  to  tres- 
pass npon  the  property  rights  of  individuals  and  nations. 

We  neither  of  us  have  any  doubt  but  that  congress  has  the  power 
to  puniah  ench  offenses.  And  while  congress  is  given  the  power  to 
define  and  punish,  it  is  not  necessary,  in  order  to  make  a  valid  stat- 
nte,  that,  npon  the  face  of  it,  it  name  the  acts  denounced  as  offenses 
against  the  law  of  nations.  It  is  enough  if  it  describes  the  act,  and 
denounces  it  with  punishment,  and  that  the  act  in  its  nature  comes 
within  the  scope  of  international  obligations. 

Further,  as  a  second  point,  counsel  insisted  that  this  sixth  section 
of  this  statute,  under  which  these  indictments  were  framed,  was 
void,  in  that  it  does  not  incorporate  and  embrace  a  declaration  of  a 
frandolent  intent,  and  by  its  letter  punishes  the  printing  and  engray- 
iag  of  any  instrument  of  the  likeness  and  similitude  of  a  foreign  se- 
curity, or  any  part  of  it.  Counsel  said,  would  it  be  possible  that  a 
man  could  be  guilty  of  a  crime  who  put  upon  a  mere  badge  or  page  of 
a  book  a  single  portion  Of  one  of  the  designs  found  upon  a  foreign 
security  ?  Well,  we  are  to  place  that  construction  on  the  language 
of  a  statute  which  will  uphold,  rather  than  that  which  will  defeat, 
the  act.  The  title  of  the  act  interprets  its  scope, — "An  act  to  pre- 
vent and  punish  counterfeiting  within  the  United  States."  A  thing 
may  sometimes  be  within  the  letter  and  not  within  the  spirit  of  a 
statute,  and  therefore  without  the  statute ;  and  sometimes  it  may  be 
within  the  spirit,  and  not  within  the  letter,  and  still  included  in  the 
statnte;  and  this,  even  in  criminal  cases.  It  is  unnecessary  to 
speculate  about  such  a  case  as  counsel  suggests.  Here  the  indict- 
ment presents  a  copy  of  the  security,  and  charges  that  it  was  en- 
grared  and  printed  with  an  intent  to  defraud.  This  brings  it  within 
the  spirit  and  letter  of  the  statute. 

I  think  that  objection  should  be  overruled.  The  motions  to  qnasb 
and  in  arrest  will  both  be  overruled,  and  the  cases  remanded  to  the 
district  court  for  farther  proceedings. 
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Hoe  and  others  r;  Enaf  and  others.* 
(OireuU  Oourt.  N.  D.  lUmoi*.    March  22.  1886.) 

1.  Patbnts  fob  Invbntions— PHnrmio-MACHniES. 

Letters  patent  No.  269,169,  of  December  12,  1883,  to  Luther  C.  Crowell,  for 
a  sheet-delivering  mechanism  for  printing-machines,  construed,  sustained  as 
to  the  sixth  claim,  and  held  infringed. 
'8.  Sahb. 

So  far  as  appeared  from  the  proaf  in  this  case,  Crowell  was  the  first  to  sn- 
perimpoto  the  sheets,  as  thev  follow  each  other  from  a  web  printing-press,  by 
causing  them  to  travel  in  different  pathways  of  equal  lengths,  and  to  stop  or 
retard  the  advance  sheet  until  the  following  sheet  or  sheets  is  or  are  brought 
abreast  of  it,  when  they  move  at  a  common  rate  of  speed  to  a  point  where 
they  come  together;  and  he  is  therefore  entitled  to  protection  against  the  use 
of  equivalents  by  otherl. 

8.  Same— RicHABD  M.  Ho»  Patent,  No.  211,848,  Fbbruabt  4, 18TO,  Fou>rae- 

Macuimes. 

Infringement  was  charged  of  the  fifth  claim  of  this  patent,  which  was  for 
"the  combination  of  bralce-arms,  rest-blocks,  and  supporting  carrying-tapes, 
substantially  as  described."  Held,  the  true  construction  of  this  claim  required 
that  the  folding  blade  or  rollers,  described  by  the  patent,  be  read  into  this 
claim,  and  that  under  this  construction  the  defendants  did  not  infringe. 

4.  8amk. 

The  defendants  did  not  use  the  stopping  or  retarding  device  of  the  patent 
for  the  purpose  it  described,  and  they  had  the  same  ri^t  as  patentee  to  talce 
another  element  from  the  older  art,  and  use  it  in  combination  with  the  ele- 
ments he  described,  for  another  purpose,  in  their  machines. 

5.  Same— Void  Reissue. 

The  first  claim  of  the  Hoe  &  Tucker  patent  (reissue  No.  8,801,  of  Juir  15, 
18TJ)  printing-machines  is  void  because  an  unwarranted  enlargement  of  the 
original  patent,  which  was  granted  December  1, 1868,  and  of  the  first  reissue, 
which  was  granted  May  SO,  1871. 

9.  Sahb. 

The  second  claim  of  the  original  of  the  Hoe  &  Tuclcer  reissue  sued  on,  and 
the  corresponding  claim  of  the  first  reissue,  included  the  flies  or  piling  mech- 
anism described;  but  the  first  claim  of  the  reissue  sued  on  does  not,  and  it 
is  therefore  void. 

7.  Same— Paten  TABiLiTT. 

In  view  of  the  prior  state  of  the  art,  the  court  doubted  whether  this  patent 
was  not  void  for  want  of  patentable  novelty. 

8.  Same— Practice— Injunctiqh. 

Where  the  owner  of  a  patent  had  never  made,  used,  or  sold  to  others  to  be 
nsed,  the  invention  covered  by  the  patent,  an  injunction,  in  the  interlocutory 
decree,  against  its  use  by  an  infringer  was  refused,  on  his  giving  bond  to  se- 
cure any  damages  which  might  be  awarded  on  final  hearing. 
•.  Same— Patentee  must  Use  or  Else  Permit  Others  to  Use. 

A  patentee  is  bound  either  to  use  the  patent  himself,  or  allow  others  to  use 
it  on  reasonable  and  equitable  terms. 

In  Equity. 

Offield  d  Totele  and  Munaon  dt  Philipp,  for  oomplainantB,  (B.  F. 
Thurston,  of  counsel.) 

West  <k  Bond,  for  defendants. 

Blodoett,  J.    Complainants,  hy  this  bill,  seek  an  injunction  and 
accounting  for  the  alleged  infringement  by  defendants  of  three  patents 

>  Edited  by  Charles  C.  Liuthicum,  Esq.,  of  the  Chicago  bar. 
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ovned  by  complainants;  the  first  being  patent  No.  269,169,  granted 
December  12,  1882,  to  Luther  0.  Crowell,  for  "a  sheet  delivering 
mechanism  for  printing-machines;"  the  second  being  patent  No.  211,- 
848,  granted  to  Richard  M.  Hoe,  on  February  4,  1879,  for  "an  im- 
provement  in  paper-folding  machines;"  and  the  third  being  reissued 
patent  No.  8,801,  granted  to  complainants  as  assignees  of  Bichard 
M.  Hoe  and  Stephen  D.  Tocker,  July  15,  1879,  for  an  "improvement 
in  printing-machines;"  the  original  patent  having  been  granted  De- 
cember 1,  1868.  All  these  patents,  it  is  averred  in  the  bill,  have 
been  duly  assigned  to  complainants,  and  no  question  is  made  as  to 
the  title  to  either  patent. 

The  Crowell  patent  is  for  a  device  whereby  the  sheets  issuing  suc- 
cessively from  a  web  printing  mechanism  are  brought  together  so 
that  one  may  overlie  the  other.  In  modem  newspaper  printing  it  is 
found  desirable  to  make  a  paper  of  eight  or  more  pages,  and  as  the 
sheets  of  fonr  pages  each  pass  successively  from  the  printing  rollers 
the  problem  is  to  cause  one  or  more  of  the  sheets  following  the  first 
to  overtake  and  be  laid  npon  the  first,  so  tha^  when  they  reach  th« 
folding  naecbanism  they  will  be  folded  together  as  one  product.  In 
the  specification  it  is  said : 

"The  invention jconsists,  broadly,  in  causing  the  rear  sheet  or  sheets,  dur- 
ing some  portion  of  its  or  their  travel  througli  the  delivery  mechanism,  to 
move  at  a  greater  speed  than  the  advance  sheet,  so  that  the  slieets  sliall  be 
caused  to  overlap  each  other,  and  eventually  be  imposed  upon  one  another  in 
proper  register." 

This  inventor  was  not  the  first  who  superposed  one  sheet  upon  an- 
other before  they  reached  the  folder,  as  prior  inventors  had  accom- 
plished the  same  result,  one  deArice  being  such  an  arrangement  of 
tapes  and  rollers  as  to  cause  the  first  sheet  to  travel  by  a  longer  path- 
way, while  the  following  sheet  took  a  short  pathway,  and  overtook  the 
fust  at  the  point  where  the  respective  pathways  came  together.  An- 
other device  caused  the  first  sheet  to  be  stopped  and  held  npon  a  cyl- 
inder nntil  one  or  more-  following  sheets  had  been  brought  up  and 
placed  npon  the  first,  when  the  cylinder  rolled  forward  and  delivered 
the  sheets  one  upon  the  top  of  the  other.  The  distinguishing  feature 
of  the  Crowell  device  is  that  the  sheets  are  conducted  by  pathways  of 
eqnal  length,  and  that  after  the  first  sheet  has  passed  into  its  sepa- 
rate pathway,  it  is  either  held  stationary,  or  its  motion  retarded,  un- 
til the  following  sheet  has  got  abreast  of  it  in  its  own  pathway,  when 
the  holding  or  retarding  device  releases  the  first  sheet  and  they  move 
on  together  to  the  point  where  their  pathways  unite,  when  the  second 
sheet  is  brought  on  the  top  of  or  superposed  upon  the  first  sheet,  from 
whence  they  proceed  to  the  folder,  where  they  are  folded,  together 
into  a  paper  of  eight  pages  or  more,  according  to  the  number  of  sheets 
brongbt  together.  The  elements  of  this  device  are  two  or  more  path- 
ways of  eqnal  length,  formed  of  tapes  and  rollers  properly  arranged 
for  that  purpose ;  a  switch  located  at  tbe  entrance  to  these  pathways, 
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automatically  operated,  so  as  to  direct  the  first  sheet  in  the  pathway 
where  it  is  to  be  detained  or  retarded,  and  the  following  sheet,  when 
but  two  are  to  be  brought  together  into  the  pathway,  where  it  will 
ran  without  obstruction ;  and  a  retarding  device  which  consists  of  two 
rollers  with  portions  of  their  surfaces  cut  away,  so  arranged  that  as 
the  first  sheet  passes  between  them  it  will  be  held  still,  or  its  motion 
slowed,  until  the  following  sheet  in  the  other  pathway  arrives  abreast 
of  it,  when  the  first  sheet  is  released,  and  the  two  move  at  a  common 
speed  to  a  point  where  the  pathways  unite. 

The  patent  contains  seven  claims,  but  infringement  is  charged  only 
as  to  the  sixth,  which  is  as  follows : 

"The  combination  with  a  series  of  pathways  of  equal  lengths,  of  means  for 
guiding  the  successive  sheets  into  different  pathways,  and  means  for  retard- 
ing the  speed  of  the  advance  sheet  until  the  following  sheet  is  abreast  tliereof . 
substantially  as  described." 

The  defenses  as  to  this  patent  are  (1)  that  the  patent  is  void  for 
want  of  novelty ;  (2)  that  Growell  is  limited  by  the  prior  art  to  the 
special  devices  shown  in  his  patent,  and  the  defendants  do  not  nse 
these  devises ;  (3)  that  defendants  do  not  infringe. 

As  to  the  first  defense,  I  think  the  only  conclusion  from  the  proof 
in  the  record  is  that  Growell  was  the  first  to  superpose  the  sheets  as 
they  follow  each  other  from  a  web  printing-press  by  causing  them  to 
travel  in  different  pathways  of  equal  lengths,  and  stop  or  retard  the 
advance  sheet  until  the  following  sheet  or  sheets  is  or  are  brought 
abreast  of  it,  and  they  then  move  at  a  common  rate  of  speed  to  a 
point  where  they  come  together.  Other  machines  had  carried  sheets 
in  pathways  of  unequal  length,  whereby  the  advance  sheet,  traveling 
by  a  longer  route,  reached  the  point  where  the  two  pathways  met  at 
the  same  time  with  the  following  sheet,  which  took  a  short  road, 
whereby  one  was  laid  upon  the  other;  but  none  bad  accomplished 
the  work  of  superimposition  by  sending  the  sheets  which  were  to  be 
laid  together  on  pathways  of  equal  lengths,  before  Crowell's  inven- 
tion. It  is  true  that  machines  older  than  Crowell's  device,  and  used 
for  various  purposes  connected  with  the  work  of  printing  and  deliv- 
ering printed  sheets,  directed  the  sheets  in  different  channels  or  path- 
ways by  means  of  switches,  and  the  record  also  shows  older  devices  for 
slowing  or  stopping  the  movement  of  sheets;  but  none  of  them  show 
an  organization  of  parts  like  Crowell's  to  do  the  work  of  superposing 
by  the  same  means,  and  I  think  there  can  be  no  doubt  that  it  re- 
quired inventive  genius  to  so  arrange  these  parts  as  to  perform  the 
desired  work,  at  the  time  Crowell  entered  the  field.  After  he  had 
produced  his  combination  of  co-acting  parts,  it  may  be  very  easy  to 
find  all  these  parts  or  elements  separate  in  the  older  art,  and,  per- 
haps, doing  in  some  older  machines  just  what  each  separate  element 
of  Crowell's  combination  does  in  his  machine, — that  is,  switches  di- 
recting the  sheets  alternately  into  different  pathways,  and  brakes  or 
brake-rollers  holding  back  or  retarding  the  movement  of  a  sheet  in  itb 
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patfaway ;  beeaase  Crowell  did  not  invent  switohes  nor  patLvays  for 
sheets,  formed  by  rollers  and  tapes,  nor  retarding  devices,  bat  he 
broagbt  them  together  to  co-operate  in  producing  a  result  which  had 
not  been  prodaced  before  by  the  same  elements ;  and  it  is  no  answer 
to  his  olaim  as  an  inventor  to  say  that  the  same  resalt  had  been  pro- 
daced before  by  some  of  the  elements  of  his  combination  acting  with 
others,  bat  in  a  substantially  different  way. 

The  two  parts  of  the  second  point  of  defense  may  well  be  consid- 
tied  together.  Defendants  contend  that  their  machines  do  not  eon- 
tain  two  pathways,  and  hence  that  they  do  not  infringe.  Their  ma- 
chine shows  an  organization  of  parts  whereby  the  sheets,  as  they 
leave  the  common  pathway  which  brings  them  from  the  printing  roll- 
ers, are  directed,  by  the  operation  of  what  is  called  a  "dividing  fin- 
ger," alternately  "over  and  under"  a  small  roller  and  plate  or  bar. 
This  roller  and  bar  keep  the  upper  tapes  lifted  from  the  lower,  and 
aid  the  tapes  in  carrying  the  sheets  over  the  roller  and  bar,  and  as 
the  roller  does  not  quite  touch  the  lower  tapes,  it  does  not  interfere 
with  or  retard  the  sheets  passing  under  it.  A  rock-shaft  is  provided 
with  fingers,  wbich  are  made  to  fit  against  the  bar  or  plate  to  hold 
the  rear  end  of  the  advance  sheets  until  the  following  sheet  has 
eanght  up  with  it,  and  at  this  point  to  release  the  detained  sheet,  and 
allow  the  two  to  move  on  together.  This  desoription  is  given  by  one 
of  the  defendants,  Mr.  Eahler,  of  the  constrnction  and  mode  of  opera- 
tion of  defendants'  machine.  What  he  calls  the  "dividing  fingers," 
which  are  located  at  the  entrance  to  this  pathway,  are  nothing  more 
nor  less  than  a  switch  substantially  identical  in  its  structure  and 
operation  with  Growell's  switch,  "16."  Its  function  is  to  "direct  the 
advancing  sheets  over  and  under  the  roller  and  plate  or  bar."  This 
n)ll^r  divides  Mr.  Eahler's  pathway  into  two  pathways;  the  sheets 
which  go  over  the  roller  and  bar  take  one  pathway,  and  those  which 
go  nnder  the  roller  and  bar  take  the  other  pathway.  It  is  true  the 
pathways  are  closer  together  than  those  shown  in  Growell's  arrange- 
ment, and  are  formed  with  a  less  number  of  tapes  and  rollers,  but 
they  are  separate  ways,  nevertheless,  and  are  intended  to  and  do  en- 
able the  following  sheet  to  come  along-side  of  or  abreast  of  the  ad- 
vance sheet,  which  must  be  done  by  one  sheet  being  deflected  into  a 
different  pathway  from  that  taken  by  the  other. 

The  diameter  of  the  roller  and  bar  measures  the  distance  between 
those  pathways ;  one  sheet  goes  over  and  the  other  under  the  roller. 
When  the  tail  or  rear  end  of  the  advance  sheet  reaches  the  bar  or 
plate  it  is  caught  between  the  fingers  of  the  rock-shaft  and  the  plate, 
and  held  there  until  the  following  sheet  has  passed  under  the  roller 
to  a  point  directly  underneath  the  first,  when  the  first  sheet  is  re- 
leased, and  the  two  proceed  together,  their  paths  uniting  immediately 
beyond  the  bar  which  has  separated  them.  The  rook-shaft,  with  its 
fingers  arranged  to  be  brought  down  upon  the  bar  or  plates,  so  as  to 
eatch  the  advance  sheet  and  hold  it  until  the  following  sheet  over- 
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takes  it,  is,  as  appears  by  the  proof,  a  known  equivalent  for  the  cat- 
away  rollers  used  in  the  Growell  patent.  Indeed,  a  rock-shaft  with 
fingers  is  but  a  roller  with  all  of  its  periphery  cut  away  except  the 
fingers ;  and  there  can  be  no  doubt  that  the  defendants'  rock-shaft 
does  in  the  defendants'  machine  just  what  is  done  by  the  cutaway 
rollers  of  the  Growell  machine,  and  no  more.  So,  too,  the  roller 
which  divides  the  pathway  of  the  two  sheets,  and  over  and  under 
which  the  switch  directs  the  sheets  as  they  reach  it,  is  an  adjunct  to, 
and  forms  a  part  of,  the  pathway  in  place  of  some  of  the  tapes  sbo^lm 
in  the  Growell  machine;  but  this  does  not  make  any  substantiiJ  differ- 
ence, because  a  roller  for  that  purpose  only  takes  the  place  of  other 
devices  shown  by  Growell.  It  therefore  seems  to  me  that  the  de- 
fendants' machine  embodies  the  entire  elements  of  ^he  Growell  de- 
vice,— the  switch,  the  two  pathways  of  equal  lengths,  and  the  mech- 
anism for  detaining  the  advance  sheet  until  the  following  sheet  in  its 
own  separate  pathway  has  been  brought  along-side  or  abreast  of  it, — 
and  these  respective  elements  perform  the  same  function  and  no 
other  in  the  defendants'  machine  that  are  performed  by  the  cor- 
responding elements  in  the  Growell  device.  It  therefore  seems  to  me 
that  the  allegation  o^  infringement  is  fully  sustained  by  the  defend- 
ants' own  description  of  the  structure  and  mode  of  operation  of  their 
machine,  nor  do  I  find,  in  a  large  mass  of  prior  patents  and  devices 
shown  in  the  record,  any  device  or  combination  which  should  limit 
the  Growell  patent  to  the  special  devices  shown  therein;  that  is,  that 
he  must  be  confined  to  just  such  a  switch,  and  just  such  a  detaining 
device,  as  he  shows,  and  is  not  protected  against,  known  equivalents 
for  tho^e  parts.  On  the  contrary,  I  conclude,  as  I  have  already  said, 
that  he  was  the  first  to  combine  these  elements  and  produce  the 
given  result,  and  is  therefore  entitled  to  protection  against  the  use  of 
equivalents  by  others. 

This  being  a-  combination  of  old  devices  for  the  purpose  of  pro- 
ducing a  given  result,  we  must  look  from  the  claim  back  into  the  de- 
scription of  the  patent  as  found  in  the  specification  and  drawings  for 
the  elements  of  the  combination  which  produce  the  result,  and  a  ref- 
erence to  this  description  shows  clearly  the  elements  for  guiding  the 
successive  sheets  into  different  pathways,  and  the  means  for  retard- 
ing the  advance  sheets  which  the  inventor  intended  to  employ,  and 
also  several  variations  to  produce  modified  results.  In  other  words, 
what  is  covered  by  the  claim  is  made  entirely  clear  by  the  specifica- 
tions and  drawings,  and  this  claim  of  the  patent  is  amply  sufficient^ 
under  the  rule  laid  down  in  Siltby  v.  Foote,  14  How.  218,  and  Fay  v> 
Cordesman,  109  U.  S.  408,  8.  G.  3  Sup.  Gt.  Rep.  236. 

It  is  urged,  however,  that  the  claim  as  stated  does  not  cover  the  re- 
sult,— that  is,  the  superposing  of  one  sheet  upon  another, — as  it  leaves 
the  sheets  to  go  where  they  may  after  the  second  has  been  brought 
along-side  of  the  first.  But  it  seems  to  me  a  sufficient  answer  to  this 
part  of  the  argument  to  Say  that  both  the  Growell  and  the  defendants' 
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maebinM  are  oi^ganized  for  the  same  purpose, — ^to  bring  the  flheets 
abreast  of  each  other  for  the  purpose  of  being  superposed.  If  defend- 
ants, after  bringing  their  sheets  together,  did  not  superpose  them,  and 
did  not  bring  them  abreast  of  each  other  for  that  purpose,  but  for 
some  other  purpose,  and  sent  them  off  in  different  vays,  there  might 
be  maoh  more  force  for  the  defendants  in  this  branch  of  the  argu- 
ment; bat  they  do  what  Growell  does,  and  for  the  same  purpose,  and, 
as  I  am  oompelied  to  find,  with  his  identical  means. 

The  Hoe  patent,  No.  211,848,  is  for. a- "folding-machine."  The 
inrentor  says : 

"My  invention  relates  to  folding-machines,  supplied  at  afaigh  rate  of  speed 
witti  sheets  to  be  folded,  and  particularly  to  that  class  of  folding-mHchines 
adapted  to  work  in  conjunction  with  a  perfected  printing-press,  whicti  prints 
(rom  a  web  of  paper,  cuts  it  into  sheets  of  proper  size,  and  delivers  them  as 
rapidly  as  cut  and  printed.  Where  these  sheets  pass  directly  into  a  folding- 
machine,  they  move  with  such  velocity  that  great  difficulty  is  experienced  in 
arresting  them  in  such  relation  to  the  folding  mechanism  as  to  be  folded  ac- 
curately, upon  a  given  line,  without  buckling.  The  object  of  ray  invention 
is  to  overcome  this  difficulty,  and  it  consists  in  sheet-controlling  mechanism 
by  wliich  the  movement  of  the  sheet  with  respect  to  the  folding  mechanism 
is  so  governed  as  to  secure  its  position  in  relation  to  the  folding  mechanism 
at  the  time  when  said  folding  mechanism  operates  to  double  it,  as  will  be 
more  fully  hereinafter  described  and  claimed." 

He  then  describes  a  rest-block  placed  just  over  the  tapes  under 
which  the  sheet  passes,  located  directly  over  the  folding  rollers,  and 
the  rock-shaft  with  brake-arms,  and  the  vibrating  fingers  attached, 
arranged  so  as  to  be  brought  to  bear  against  the  rest-blocks  by  a 
movement  of  the  shaft;  and  as  the  sheet  is  brought  rapidly  under 
the  tapes  it  is  caught  at  the  rear  end  by  the  action  of  the  rook-shaft 
between  the  brake-arms  and  the  rest-blocks,  and  its  progress  either 
retarded  or  wholly  stopped,  whereby  the  buckling  or  wrinkling  of  the 
sheet  by  bringing  its  forward  end  at  a  high  rate  of  speed  against  the 
stop  is  prevented. 

The  defendants  are  charged  with  infr'nging  the  fifth  claim  of  this 
patent,  which  is  as  follows :  (5)  The  combination  of  brake-arms,  rest- 
blocks,  and  supporting  carrying-tapes,  substantially  as  described. 

Without  taking  time  to  analyze  ard  discuss  the  large  amount  of 
testimony,  both  of  experts  and  as  to  the  prior  art,  which  has  been 
put  into  the  record,  I  am  of  opinion  that  the  true  construction  of  this 
claim  requires  that  the  brake-arms,  rest-plates,  and  carrying-tapes 
are  to  co-operate  with  the  folding-blades  or  rollers.  In  other  words, 
that  the  folding-blades  and  rollers  are  to  be  read  into  the  claim ;  and 
under  this  construction  the  defendants  do  not  infringe,  as  the  only 
place  where  they  stop  or  retain  their  sheets  is  in  the  double  pathway, 
for  the  purpose  of  superimpusition.  This  stopping  or  retarding  de- 
vice in  this  patent  is  not  nsed  by  defendants  in  their  machine  for  the 
same  purpose  as  used  by  Hoe  in  his  patent ;  and  as  stopping  or  slow- 
ing devices  by  means  of  brake-arms  and  rest-blocks,  and  by  nipping 
T.27F.no.2— 14 
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rollers,  vas  old  in  the  art  at  the  time  of  the  Hoe  patent,  and  he  took 
and  used  it  as  one  of  the  elements  of  his  combination,  the  defendants 
had  the  same  right  to  take  it  from  the  older  art,  which  had  become 
public  property,  and  use  it  for  any  other  purpose  in  their  machineg. 

The  Hoe  &  Tucker  patent,  No.  8,801,  is  for  a  device  where  flat, 
single  sheets  are  fed  into  a  cylinder  printing-press  from  two  tables, 
and  after  being  printed  are  conducted  by  means  of  a  switch  into  dif- 
ferent pathways,  so  that  the  sheets  are  delivered  alternately  from 
opposite  ends  of  the  machine.  At  the  time  the  original  patent  was 
granted,  in  December,  1868,  a  difSculty  had  been  encountered  by  the 
fast  presses  then  in  use  in  delivering  the  printed  sheets  as  rapidly  as 
they  could  be  printed,  and  the  purpose  of  this  device  was  to  furnish 
two  flies  to  the  press,  so  as  to  divide  the  work  of  laying  off  the  printed 
sheet  between  the  two  flies.  In  order  to  supply  the  two  flies,  two 
pathways  or  routes  were  arranged,  with  tapes  and  rollers,  and  the 
stream  of  sheets,  as  they  issued  from  the  printing  rollers,  was  divided, 
each  alternate  sheet  going  to  one,  and  the  following  going  to  the 
other,  end  of  the  machine,  and  to  the  flies  at  those  ends.  The 
patentees  describe  the  device  and  its  purpose  in  their  specifications 
as  follows : 

"This  invention  consists,  mainly,  in  a  mechanism  whereby  sheets  are  sac- 
cessively  carried  onward  for  delivery,  with  which  co-operate  automatically 
moved  switches,  that  operate  to  direct  alternate  sheets  conveyed  within  their 
range  of  action  into  separate  conducting  channels.  It  also  embraces  the  com- 
bination with  said  vibrating  switches  of  cylinders  constructed  of  separate 
pulleys  placed  on  a  common  shaft." 

They  then  described  the  construction  of  parts  of  the  mechanism, 
and  the  operation  of  the  printing  devices,  and  say : 

"In  the  manner  above  described,  the  sheets  of  paper  are  taken  alternately 
from  the  feeding-tables  by  the  same  feeding-in  mechanism,  so  that  the  machin- 
ery can  be  carried  at  the  desired  velocity  to  print  sheets  on  both  sides  as 
fast  as  the  said  sheets  can  be  presented  by  operatives  from  the  two  feeding- 
tables,  20,  30.  *  *  *  The  sheets  of  paper  will  be  delivered  from  such  a 
printing-machine  too  rapidly  to  be  laid  in  one  pile  by  the  mechanism  usually 
employed  for  that  purpose,  and  known  as  the  <  fly,'  as  such  mechanism  has 
heretofore  applied." 

They  then  proceed  to  describe  the  means  by  which  the  sheets  as 
printed  are  alternately  guided  into  different  channels  so  as  to  deliver 
to  flies  located  at  each  end  of  the  mechanism,  and  say: 

"In  this  way  the  sheets  of  paper  are  taken  and  alternately  delivered  in 
opposite  directions,  so  as  to  be  separated,  which  sheets  may  be  delivered  in 
two  piles  alternately,  on  one  and  then  on  the  other  side,  either  by  two  sepa- 
rate fly-frames,  or  the  equivalent  thereof,  a  double-acting  fly-frame." 

The  reissued  patent  contains  five  claims,  of  which  only  the  first  is 
alleged  to  be  infringed,  which  is  as  follows : 

"(1)  The  combination  with  a  sheet-conducting  mechanism,  whereby  sheets 
are  successively  carried  onward  for  delivery;  of  automatically  moved  switches, 
that  operate  to  separate  alternate  sheets,  and  direct  them  into  separate  con- 
veying channels, — all  substantially  as  described." 
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The  eomplainants  insiBt  that  the  device  oovered  by  ibis  olaim  is 
foand  in  the  defendants'  macbiDe;  that  is,  that  defendants'  machine 
shows  the  sheet-conducting  mechanism  by  vbicb  the  sheets  are  sao- 
eessively  carried  forward  for  delivery,  and  automatic  switches  that 
direct  the  alternate  sheets  into  separate  channels. 

Several  grounds  of  defense  are  interposed  by  the  defendants,  but, 
from  the  view  which  I  take  of  this  patent,  I  do  not  deem  it  necessary  to 
e<Hisider  them  at  all.  The  first  defense  is  that  this  claim  of  the  reissued 
patent  is  void,  beeanse  it  is  not  found  in  the  original  patent,  but  is 
an  enlarged  and  different  claim  from  any  fonnd  in  that  patent.  It  is 
contended  by  the  complainants  that  the  claim  now  under  considera* 
tion  is  substantially  the  same  as  the  second  claim  of  the  original 
patent.     This  old  second  claim  reads  as  follows : 

"(2)  Separating  the  sheets  by  mechanism,  substantially  as  described, 'so 
that  tbey  would  be  delivered  in  flies,  sabstantially  as  set  forth  and  specified." 

This  patent  was  reissued  May  SO,  1871,  as  reissue  No.  4,400,  and 
I       in  that  reissue  the  second  claim  was  stated  as  follows : 

"(2)  Separating  or  changing  the  direction  of  printed  sheets  of  paper,  so 
that  they  may  be  automatically  piled  in  two  or  more  piles,  or  in  more  than 
one  pile,  by  mechanism  constructed  and  operating  substantially  as  described." 

The  apparent  object  of  this  reissue  was  to  correct,  so  far  as  this 
claim  was  concerned,  a  clerical  error  in  using  the  word  "files"  instead 
'       of  "pUes."    It  will  be  seen  that  in  the  second  claim  of  both  the  orig- 
I      inal  and  the  first  reissue  the  claim  is  for  something  more  than  chang- 
j       ing  the  direction  of  the  printed  sheets  of  paper ;  but  they  must  be 
I       changed  so  that  they  may  be  automatically  piled  in  two  or  more  piles, 
j       which  provision  necessarily  required  the  claim  to  include  the  flies  or 
I       other  devices  for  piling  the  sheets  at  the  ends  of  the  machine.     By 
the  reissue  now  under  consideration,  which  was  made  July  15,  1879, 
the  whole  idea  of  piling,  or  any  other  purpose  in  which  the  flies  or 
any  other  device  is  used,  is  left  out,  and  the  claim  covers  simply 
j       a  sheet-conducting  mechanism   in   combination  with  automatically 
I       moving  switches  that  operate  to  separate  alternate  sheets,  and  direct 
i       them  into  separate  conveying  channels.     The  proof  shows  that  this 
I       patent  was  applied  for  in  June,  1864,  at  which  time  folding  devices  in 
connection  with  fast  printing-presses  were  little  used,  if  known;  but 
the  printed  sheets  were  delivered  from  the  flies  to  be  folded  by  hand. 
In  the  progress  of  the  improvements  upon  printing  mechanism  these 
folding  devices  became  an  essential  attachment  to  all  fast-operating 
presses,  and  the  evident  purpose  of  the  reissue  of  1879  was  to  make 
this  first  claim  cover  any  device  by  which  the  sheets  were  directed  by 
automatic  switches  into  different  chanqels,  whether  for  the  purpose 
of  being  delivered  to  flies  or  to  be  carried  to  the  folding  mechanism. 
At  all  events,  it  seems  very  clear  to  me  that  this  reissue  is  an  enlarge- 
ment of  the  original  claim,  and  even  of  the  second  reissue,  because  I 
think  there  can  be  no  doubt  that  the  second  claim  of  the  original  and 
first  reissue  included  the  flies  or  piling  mechanism.     I  am  therefore 
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of  opinion  that  this  reissue  is  void,  under  the  rales  of  the  sopreme 
court  in  Miller  v.  Bridgeport  Brass  Co.,  104  U.  S.  350 ;  Mahn  v.  Har- 
wood,  112  U.  8.  854;  S.  0.  5  Sup.  Ct.  Rep.  174;  WoUensak  ▼.  Reiher, 
22  Fed.  Sep.  651. 

It  may,  also,  I  think,  be  well  doubted  whether  this  patent  is  not 
void  for  want  of  noveltj.  The  proof  shows,  and  the  claim  in  qnestion 
in  fact  admits,  that  automatically  moved  switches,  for  the  purpose 
of  directing  sheets  into  different  channels,  were  old  at  the  date  of  this 
patent;  and  that  a  switch  organized  and  arranged  to  ohange  the  di- 
rection of  the  sheets  of  paper  alternately  as  they  came  from  the  print- 
ing-press into  different  channels  could  not  be  made  the  subject  of  a 
patent  in  combination  with  those  channels,  except  where  some  specific 
result  or  purpose  was  obtained  thereby.  The  switch  might  operate  to 
dr'op  the  sheets  in  different  piles  as  they  fell  from  the  press,  or  throw 
them  into  shutes,  or  even  into  different  ohannels,.  bnt  unless  it  did 
something  more  than  merely  throw  them  into  different  ohannels  for 
the  purpose  of  being  conveyed  away  or  delivered  at  different  points,  it 
would  hardly  seem  to  be  a  patentable  arrangement,  in  view  of  the 
state  of  the  art.  I  therefore  conclude  that  the  defendants  infringe 
the  sixth  claim  of  the  Crowell  patent,  as  alleged  in  the  bill,  and  that 
they  do  not  infringe  the  Hoe  patent,  No.  211,848;  and  that  the  first 
claim  of  the  Hoe  &  Tucker  reissue  No.  8,801  is  void. 

The  proof  on  the  application  for  a  preliminary  injunction  was  to 
the  effect  that  the  complainant,  the  owner  of  this  patent,  had  never 
used  it,  and  never  constructed  a  printing-press  with  the  Crowell  device. 
The  argument  is  that  the  owner  of  this  patent  was  a  very  large  manu- 
facturer of  printing-presses ;  that  they  did  not  manufacture  and  keep 
printing-presses  in  stock,  but  only  make  them  to  order;  and  that  they 
have  received  no  order  as  yet  to  make  a  press  containing  the  Crowell 
device.  The  question,  therefore,  arises  whether  the  court  will  grant 
an  injunction  in  favor  of  the  owner  of  a  patent  who  has  not,  after  a 
reasonable  time,  put  it  into  use,  against  another  who  is  using  it.  I 
think,  under  a  patent  which  gives  a  patentee  a  monopoly,  he  is  bound 
either  to  use  the  patent  himself  or  allow  others  to  use  it  on  reason* 
able  or  equitable  terms,  and  as  I  refused  an  injunction  on  the  mo- 
tion before  the  hearing,  I  shall  refuse  an  injunction  in  the  interloc- 
utory decree,  and  allow  the  defendants  to  continue  to  nse  the  pat- 
ent on  their  giving  bond  as  they  have  heretofore. 

A  decree  may  be  prepared  accordingly. 
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(Oftwttit  CiN(r(  ^.  2).  JflMouk    March  29, 1886.) 

t,  PATBiTt  VOR  brrmnoire— IinrRiKaBifBRT— E8T0FFSi/-nJui>aiacirra. 

Wltere.  in  a  luit  for  the  infringement  of  a  patent,  the  bill  is  dismfased  b«- 
canae  of  failure  to  ahow  anr  infringement,  the  decree  dismissing  the  bill  will 
not  «atop  the  plaintiff,  or  lus  assigns,  from  again  suing  the  same  defendant  for 
infringing  the  same  patent.  , 

Sl  BaxB. 

In  order  to  make  a  Judgment  aTailable  as  a  technical  estoppel  in  a  case,  it 
most  appear  by  the  recora  of  the  prior  suit  that  the  particular  controvers/ 
■oni^t  to  be  concluded  was  necessarily  tried  and  determined. 

In  Equity.     Flea  in  bar. 

Hough,  Overall  d  Judson  and  E.  8*  Jenny,  for  eomplainant. 

Edward  J.  O^Brien,  for  defendant. 

Bbeweb,  J.,  (orally.)  In  the  eases  of  Steant'gauge  d  Lantern  Co. 
T.  Meyroee  there  are  pleas  of  a  former  adjadication.  The  pleaa 
Bet  oat  that  in  1880,  in  an  action  between  the  assignors  of  these 
plaintiffs  and  this  defendant,  a  decree  was  entered  dismissing  the 
bill  on  the  merits,  and  it  is  contended  that  that  is  an  adjudication 
and  estoppel  against  these  bills.  The  complainants  allege  in  this  bill 
their  patent,  and  that  the  defendants  at  this  time  and  since  that  de- 
eree  have  been  making  lanterns  which  are  an  infringement  upon 
their  patent.  How  far  can  that  decree  on  the  merits,  dismissing  the 
bill,  estop  these  complainants  ? 

The  estoppel  must  be  certain.  In  the  case  of  Russell  t.  Place,  94 
U.  S.  606,  Mr.  Justice  Field  closes  his  opinion  in  these  words :  "Ac- 
cording  to  Coke  an  estoppel  must  be  certain  to  the  very  intent,  and 
if,  npoit  the  face  of  a  record,  anything  is  left  to  conjecture  as  to 
what  is  necessarily  involved  and  decided,  there  is  no  estoppel  in  it 
when  pleaded,  and  nothing  conclusive  in  it  when  offered  as  evi- 
dence." The  same  doctrine  is  affirmed  by  a  multitude  of  courts, 
quotations  from  whose  opinions  are  found  in  the  brief  of  the  plain* 
tiff. '    I  give  a  few  of  them : 

In  Hooker  v.  Hubbard,  103  Mass.  245,  is  this  language: 

"The  court  are  of  opinion  that  upon  the  facta  here  presented  the  learned 
jndge  erred  in  extending  the  doctrine  of  estoppel  by  former  judgment  to  the 
decree  stated.  Estoppels  of  this  description  are  attended  with  qualificsF 
ttons  which  mast  tie  strictly  observed.  They  are  conclusive  only  as  to  facts 
which  were  directly  put  in  issue  and  determined  in  the  former  suit.  If  the 
pleadings  present  several  distinct  propositions  of  fact,  the  judgment  is  not 
coDclasive  upon  any  one  of  them,  unless  It  appears  from  the  record  or 
aiiunde  that  the  issue  upon  whioh  tt  was  rendered  was  upon  that  proposi- 
ttan." 

The  same  doctrine  was  laid  down  by  the  supreme  court  in  Packet 
Co.  V.  Sieklea,  6  Wall.  680,  the  oouH,  by  Mr.  Justice  NsusoN,  saying: 


>  Beportad  by  Bei^.  F.  Sex,  Es^.,  of  the  St.  Loois  bar. 
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"When  a  Judgment  is  nsed  in  pleading  as  a  teclinieal  estoppel,  or  is  relied 
on  by  way  of  evidence  as  conclusive  per  se,  it  must  appear  by  the  record  of 
the  prior  suit  that  the  particular  controversy  sought  to  be  concluded  was 
necessaHly  tried  and  determined.  *  *  *  But  even  when  it  appears  from 
the  intrinsic  evidence  that  the  matter  was  properly  within  the  issue  con- 
troverted in  the  former  suit,  if  it  be  not  shown  that  the  verdict/ and  judg- 
ment Tueessarily  involved  its  consideration  and  determination,  it  wiU  not 
be  concluded." 

Also,  in  Barlen  y.  Shannon,  99  Mass.  203 : 

"It  is  lawful  to  reason  back  from  a  judgment  to  the  basis  on  which  it  stands, 
upon  the  obvious  principle  that  where  a  conclusion  is  indisputable,  and  coold 
have  been  drawn  only  from  certain  premises,  the  premises  are  equally  indis- 
putable with  the  conclusion,  but  such  an  inference  must  be  inmitxMe,  or 
it  cannot  be  drawn.  These  we  understand  to  be  limitations  of  the  rule, 
according  to  all  weU  considered  authorities,  ancient  and  modern." 

Now,  what  was  necessarily  involved  and  decided  in  that  former 
decree  ?  The  bill  in  that  case  alleged  the  patent,  that  the  defend- 
ants were  making  lanterns,  and  that  those  lanterns  were  an  in- 
fringement on  the  patent.  There  vas  a  general  decree  dismissing 
the  bill  upon  its  merits.  Was  it  necessarily  involved  and  decided 
that  the  patent  was  void  ?  Might  not  the  decision  have  been  that 
the  defendants  were  making  no  lanterns?  Wonld  not  the  decree 
necessarily  have  been  dismissing  the  bill  upon  the  merits,  if  there 
had  simply  been  a  failure  to  prove  that  the  defendants  were  making 
lanterns  ?  Now,  if  it  is  uncertain  upon  the  face  of  the  record  as  to 
what  was  in  fact  settled  and  decided,  how  can  it  be  said  that  the  de- 
cree bars  this  suit  ?  Of  course,  the  extent  to  which  a  judgment  or 
decree  is  certain  varies  very  much,  whether  it  is  for  the  plaintiff  or 
the  defendant.  Were  I  to  bring  an  action  for  trespass,  averring 
title  and  possession  of  a  piece  of  real  estate,  and  a  trespass  an  it  by 
the  defendant,  and  obtain  judgment,  it  would  be  necessarily  involved 
and  decided  therein  that  I  had  the  title  and  possession ;  for  other> 
wise  I  could  not  have  obtained  such  a  judgment.  Bat  on  the  other 
band,  if  the  judgment  were  in  favor  of  the  defendant,  it  would  not 
be  necessarily  involved  and  decided  therein  that  I  bad  no  title,  be- 
cause the  decision  might  have  been  upon  the  ground  that  no  trespass 
was  proven. 

The  famous  case  of  Outram  v.  Morewood,  8  East,  346,  in  which 
Lord  Ellenborouoh  wrote  an  elaborate  opinion,  illustrates  this. 
There  a  party  sued  in  trespass,  averring  title  to  a  mine,  and  trespass 
by  defendant,  and  obtained  judgment.  In  a  subsequent  action  Lord 
Ellenbokouoh  held  that  the  title  to  the  mine  was  necessarily  in- 
volved and  decided,  and  therefore  it  was  an  adjudication.  But  if 
the  judgment  had  been  in  favor  of  the  defendant,  it  might  have  been 
either  on  the  gronnd  that  plaintiff  had  no  title  to  the  mine  or  that 
there  had  been  no  trespass.  There  is  practical  good  sense  in  that. 
Take  the  case  that  I  put  of  a  suit  in  trespass.  It  would  be  a  ter- 
rible outcome  if,  after  judgment  in  one  case  in  favor  of  the  defend- 
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ant,  it  shonld  be  held  that  title  and  possession  were  adjadicated 
against  me,  and  that  I  could  never  thereafter  maintain  any  action  of 
trespass  against  him,  no  matter  what  subsequent  trespasses  he  might 
commit. 

The  supreme  court  of  the  United  States  in  two  cases  in  94  U.  S., 
—one  of  Rutsell  v.  Place  and  the  other  of  Cromwell  v.  County  oj  Sac, 
— have,  in  elaborate  opinions,  discussed  this  question,  and  laid  down 
the  rule  as  has  been  stated.  The  case  of  Cromwell  v.  County  of  Sac 
was  this :  A  party  brought  suit  upon  coupons,  averring  that  the  bonds 
were  valid ;  that  he  was  a  bona  fide  holder.  Judgment  went  against 
him.  He  subsequently  sued  upon  the  bonds  of  thesame  series,  and 
coupons  taken  from  the  same  bonds  as  the  coupons  in  the  prior  suit, 
averring  that  he  was  the  bona  fide  holder,  and  that  the  issue  was 
valid,  and  the  supreme  court,  with  one  dissenting  voice,  affirmed  that 
the  prior  judgment  was  no  bar.  So,  in  the  case  of  Russell  v.  Place, 
94  U.  S.  606,  a  party  in  an  action  at  law  for  damages  for  infringe- 
ment of  a  patent  recovered.  Afterwards,  he  brought  a  suit  in  equity 
on  the  same  patent,  and  the  court  held  that  the  former  judgment  was 
not  an  adjudication,  and  did  not  estop  the  defendant  in  the  equity 
Boit  for  an  injunction  and  accounting,  because  the  validity  of  the  pat- 
ent was  not  necessarily  involved  in  the  prior  case,  except  in  respect 
to  the  claim  which  was  the  basis  of  recovery.  There  were  two  claims 
in  the  patent.  A  patent  might  be  valid  as  to  one  claim  and  invalid 
as  to  the  other.  The  sum  and  substance  of  it  is  that  an  estoppel 
mast  be  certain  to  the  very  intent,  so  that  if,  upon  the  face  of  the 
record,  anything  is  left  to  the  conjecture  as  to  what  was  necessarily 
involved  and  decided,  there  is  no  estoppel  in  it  when  pleaded,  and 
nothing  conclusive  in  it  when  offered  as  evidence. 

Farther,  if  we  are  to  look  beyond  the  face  of  the  decree  in  this  case, 
and  gather  what  light  we  can  from  the  opinion  that  was  expressed 
upon  the  demurrer  to  a  bill  of  review  of  the  former  decree  relied  on, 
ve  find,  from  the  language  of  my  brother  Tbbat,  who  decided  that 
ease,  that  the  decision  was  upon  the  ground  that  the  parties  had  failed 
to  prove  that  the  defendant  made  any  lanterns.  He  says  plaintiffs 
offered  no  proofs,  and  had  none  taken,  tending  to  show  any  infringe- 
ment by  the  defendants,  and  hence  the  court  was  bound  to  dismiss 
the  bill.  "It  was  not  necessary  for  it."  says  the  court,  "to  inquire 
into  the  validity  of  the  plaintiff's  patent,  because  if  such  patents  were 
valid,  no  evidence  that  the  defendants  had  infringed  them  was  of- 
fered." It  is  true,  he  says,  if  he  had  gone  into  the  question  of  the 
validity  of  the  patent  he  would  possibly  have  decided  the  same  way, 
bat  that  was  not  the  basis  of  the  decision.  We  are  therefere  con- 
strained to  hold  that  the  pleas  are  not  good. 

Fleas  overmled,  and  defendants  ordered  to  answer  by  May  rules. 
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HOBHB  V.  HOTLB.^      * 

(Oireuii  Otmrt,  SI.  D.  Mittouri.    March  34, 1886.) 

Patents  for  iNVENTioif— Salk — AcrriON— Ihfrihgemknt. 

The  fact  that  the  purchaser  of  et  patented  machine  has  been  gned  as  an  in- 
fringer bv  third  parties,  and  put  to  expense  in  making  defeuMs,  is  no  defense 
to  a  suit  by  the  vendor  on  the  contract  of  sale,  even  where  that  contract  pro- 
vides that  indemnity  bonds  shall  be  given  the  vendee,  and  none  have  been 
furnished. 

At  Law.  Sait  for  damages  for  breach  of  oontraet.  Motion  to 
strike  out  part  of  answer. 

The  allegations  of  the  answer  as  to  the  guaranty,  and  contract  to 
give  an  indemnity  bond,  referred  to  in  the  opinion  of  the  court,  are 
as  follows: 

"Further  answering  herein,  this  defendant  says  that,  in  and  by  the  terms 
of  said  contract  sued  un  in  this  action,  it  is  provided  and  stipulated  ttiat  the 
plaintiff  herein  should  personally  guaranty  the  validity  of  the  patents  under 
wliich  said  niHchine  was  made,  and  that  he  would  furnish  to  this  defendant 
indemnity  bonds  to  save  him  harmless  in  the  event  of  any  litigation  from 
tlie  use  of  Siiid  Excelsior  Electric  Light  plant,  which  plaintiff  •  •  * 
agreed  to  furnish  to  this  defendant  under  the  terms  of  said  contract;  and  this 
defendant  says  that  plaintiff  herein  •  ♦  ♦  has  wholly  faileii  •  •  ♦ 
to  furnish  to  this  defendant  any  indemnity  bond  or  bonds." 

The  other  material  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Oeorge  D.  Ret/nold»,  for  plaintiff. 
Duer,  Lee  &  Ellis,  for  defendant. 

Brbweb,  J.,  (orally,)  In  the  ease  of  Home  against  Hoyle  there  is 
a  motion  to  strike  out  parts  of  the  answer.  The  petition  alleges  a 
contract  to  place  an  electric  plant  in  a  building  in  this  city,  the  per- 
formance of  the  contract,  non-payment  of  part  of  the  purchase  money, 
and  an  assignment  of  the  contract  to  the  plaintiff.  The  answer  in 
one  defense  avers  that  it  was  a  part  of  the  contract  that  the  con- 
tractor should  furnish  an  indemnifying  bond,  guarantying  against  all 
inrringements,  and  that  that  bond  was  not  given.  Of  course  that 
states  a  perfect  defense.  It  further  alleges  that  since  the  putting  of 
the  plant  in  the  building  two  suits  have  been  commenced  for  infringe- 
ment, and  are  pending,  and  that  the  defendant  has  been  put  to  the 
expense  of  employing  connsel  to  defend  those  suits.  The  motion  is 
to  strike  out  this  last  defense.  Obviously,  it  should  be  sustained. 
If  no  bond  was  given,  there  is  a  perfect  defense.  If  there  was  no 
stipulation  for  a  bond,  then  it  is  immaterial  whether  defendant  has 
been  sued  or  not.  If  a  bond  was  given,  the  remedy  of  the  defendant 
is  on  that  bond.     Non  constat,  that  neither  the  contractor  nor  the 

'Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Loois  bar. 
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plftintiff  vere  parties  to  that  bond  or  liable  on  it,  and  the  averment 
presents  simply  an  immaterial  matter  fox  traverse  and  testimony. 
The  motion  will  be  sustained. 


Haijjdat  and  others  v.  Govel.* 
(Gireuit  Court,  ilT.  I>.  Mnoii.    March  23, 1888.) 

1.  PaTSHTB  ■fob  IkVBSTIONS— InFRIWOEMKNT — BAW-SnAKPEIflNO  MACHmBS. 

Claims  13,  IS,  and  14,  of  reissued  letters  patent  No.  10,253.  granted  December 
5, 1883.  and  the  fourth  claim  of  patent  No.  254,889,  granted  March  14, 1883,  for 
ImproTements  In  Baw-sharpening  machines,  construed,  and  Kttd  infringed. 
1  Baxk — EQUTVAiiEirrs. 

The  only  defense  in  this  case  was  non-infringement;  and  while  it  was  true 
that  defendant's  mechanism  was  not  an  exact  copy  or  reproduction  of  the 
patented  machines,  and  there  was  a  noticeable  display  of  infi^enuity  and  slcill  in 
an  ftttempt  to  evade  the  patent,  held,  that  defendant's  mechanism  worl^ed  out 
the  same  resnltas  complainants',  and  by  substantially  the  same  means,  using 
eqiuTalent  parts  to  perform  the  funcUons  performed  by  the  complainants^ 
oonstraction. 

In  Equity. 

G.  Ii.  Chapin,  for  complainants. 

Pliny  B.  Smith,  for  defendant. 

Blodoett,  J.  Complainant,  by  this  bill,  seeks  an  injnaction  and 
aeeonnting  for  the  alleged  infringement  of  reissued  patent  No.  10,- 
352,  granted  December  5,  1882,  to  complainant,  as  assignee  of  W. 
L.  GoTel,  for  "an  improvement  in  saw-sharpening  machines,"  and 
patent  No.  254,869,  granted  March  1'4,  1882,  to  William  H.  Halli- 
day,  for  "an  improvement  in  saw-shurpening  machines."  As  to  the 
reissaed  patent,  the  original  was  granted  May  11,  1876,  but  the  in> 
fringement  is  only  alleged  as  to  claims  12,  13,  and  14  of  the  reis* 
aoe,  which  are  substantially  the  claims  found  in  the  original  patent. 

As  to  the  Halliday  patent.  No.  254,869,  infringement  only  of  the 
fourth  claim  is  charged.  The  bill  in  terms  also  charges  the  infringe- 
ment  of  patent  No.  222,386,  granted  December  9, 1879,  to  W.  L.  Co- 
vel,  and  assigned  to  complainant;  but  this  charge  in  the  bill  was  not 
pressed,  and  no  claim  was  made  under  it  at  the  hearing.  Both  pat- 
eaXa  in  controversy  pertain  to  machines  for  sharpening  saws,  in  which 
the  saw  and  the  grinding  wheel  are  brought  in  contact  automatically. 
It  ia  shown  by  the  proof  that  saw-sharpening  machines  were  used  be- 
fore any  of  these  devices  were  invented;  but  it  is  contended  by  com- 
plainant that  a  difSenlty  was  encountered  in  all  the  older  machines 
bom  the  fact  that  as  the  teeth  in  the  same  saw  are  not  of  equal  length, 
therefore  no  reliable  automatic  adjusting  feed  had  been  obtained  be- 

'Kditcd  Iqr  Charles  C.  Linthicum,  Esq.,  of  the  CbicaKO  bar. 
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fore  the  Govel  pfttent,  and  that  tlie  chief  merit  of  this  device  is  in 
overcoming  this  difficulty,  and  in  making  a  mechanism  which  shall 
automatically  sharpen  the  teeth  of  the  saw,  without  further  attention, 
by  bringing  the  teeth  in  contact  with  the  grinding  wheel.  The  chief 
feature  of  the  Covel  device  is  the  latch-feed,  by  which  the  pawl  or  dog- 
feed  acts  upon  the  tooth  of  the  saw  next  after  the  one  to  be  ground, 
to  bring  the  tooth  to  be  ground  in  contact  with  the  grinding  wheel, 
and  the  claims  of  the  patent  in  controversy  here  all  refer  to  this  feat- 
ure of  the  mechanism,  and  the  parts  by  which  it  is  operated.  These 
claims  are : 

"(12)  The  combination  of  the  latcb-feed,  t,  and  screw-threaded  pivoted  bolt, 
c,  and  a  suitable  guide,  as  shown,  and  for  the  purpose  described.  (13)  The 
combination  of  a  sliding-block  and  screw-rod,  d,  lever,  e,  piston,/,  and  crank- 
shaft, g,  as  and  for  the  purpose  set  forth.  (14)  The  combination  of  a  latch- 
feed  with  a  pivoted  lever,  J,  pitman  k,  rock-shaft,  o,  crank  m,  m,  tappet,  p, 
and  crank,  Z,  as  and  for  the  purpose  described." 

The  special  features  of  the  Halliday  patent,  No.  254,869,  are  an  os- 
cillating device  which  operates,  with  a  tilting  frame,  to  bevel  the  edges 
of  the  saw-teeth  during  the  sharpening  process,  and  a  continuous  cam, 
which  co-operates  with  the  tilting  frame,  and  the  oscillating  support 
to  the  grinding  wheel,  to  secure  the  movement  by  which  the  beveling 
is  done.  The  claim  of  this  patent  in  controversy  is  the  fourth,  whieh 
is  as  follows : 

"(4)  The  tilting  frame,  2, 3,4,  and  m,  in  combination  with  the  continuous 
cam,  I,  a  supporting  frame,  16.  and  m,  a  wheel,/,  with  the  feed  devices.  «,r, 
t,  and  X,  as  and  for  the  purpose  specified." 

The  only  defense  relied  upon  is  non-infringement.  After  careful 
consideration  of  the  proofs,  I  am  satisfied  that  the  defendant's  ma- 
chine embodies  in  its  construction  and  mode  of  operation  the  prin- 
ciple  of  the  reissued  Covel  patent  as  to  its  feeding  device,  and  the 
Halliday  patent  as  to  its  mechanism  for  tilting  the  grinding  wheel. 
It  is  true  the  defendant's  mechanism  is  not  an  exact  copy  or  repro- 
duction of  the  machines  described  in  the  patent.  There  is,  in  fact, 
as  there  often  is  in  infringing  machines,  a  noticeable  display  of  in- 
genuity or  skill  in  attempting  to  evade  the  complainants'  patent,  but 
the  defendant's  mechanism  works  out  the  same  result  as  the  com- 
plainants', and  by  substantially  the  same  means,  using  equivalent 
parts  to  perform  the  functions  performed  by  the  elements  of  the  com« 
plainants'  construction. 

There  may  be  a  decree  prepared  finding  the  defendant  infringes 
the  two  patents  as  oharged,  and  for  an  accounting. 
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BtrriiBB  and  others  v.  Steoesl  and  others.* 

lOireuit  Omrl,  ir.  D.  lOinoti.    March  28, 1886.) 

L  Patekts  for  Isventioitb— Bbbtscki.-Cuttbb8. 

Letters  patent  No.  874.364,  granted  March  20, 1888,  to  Butler,  Earbart  & 
Crawford,  for  a  bretzel-cntter,  is  void  for  want  of  patentable  noyelty. 
S.  Sahe. 

The  prior  art  discloaing  the  use  of  flat  dies  for  cutting  dough  into  Tarloua 
forms,  snch  as  the  letter  "B"  and  character  "&,"  and  provided  with  scrap 
passajB^  and  expelling  stads,  held,  that  there  was  no  patentable  novelty  in 
the  dies  of  the  patent,  which  were  simply  modified  to  cut  dough  into  the 
shape  of  a  hand-made  bretzel,  and  combined  with  the  old  expelling  studs. 

S.  Sake — Expbiuiisrt— Mbchanicai,  Smji — Ihvkmtion. 

Although  the  production  of  the  patented  device  may  have  required  study, 
effort,  and  experiment,  held,  that  only  mechanical  skill  was  required  to  pro- 
dace  it,  and  hence  that  there  was  no  invention. 

i.  8aXK — iMVIUtTIOir,  WHAT  IS  HOT  EviDSNCK  OF. 

The  mere  fact  that  others  in  trying  to  accomplish  a  g^ven  object  .had  long 
Wandered  by  the  wrong  path,  is  not  evidence  that  invention  was  required  to 
accomplish  what  patentee  did  by  tiUiing  the  direct  path. 

S.  Samx — ^Mkbtt  of  Patehtbes. 

The  merit  of  these  patentees  seems  to  have  been  in  overcoming  a  prejudice 
against  machine-made  goods,  and  not  in  the  invention  of  any  radically  new 
process  for  making  the  goods  by  machinery. 

Frank  Baker,  Edaon  Bros.,  and  Hill  dt  Dixon,  for  oomplainanta. 
Banning  dt  Banning,  for  defendants. 

Blodoett,  J.  This  is  a  bill  for  an  injunction  and  accounting  by 
reason  of  the  alleged  infringement  of  letters  patent  No.  274,264, 
granted  March  20, 1883,  to  the  complainants,  for  a  "Bretzel-cntter." 
In  their  specifications  the  patentees  say : 

"This  invention  relates  to  an  improvement  in  moulds  or  dies  for  stamping 
or  cutting  out  bretzels,  having  for  its  object  more  especially  to  cause  the 
product  or  bretzel  to  have  the  appearance  of  a  hand-made  bretzel ;  and  it  con- 
sists in  the  peculiar  construction  of  the  mould  or  die  to  efiekt  this  result,  and 
other  details  of  construction,  substantially  as  hereinafter  more  fully  set  forth. 
*  *  *  In  carrying  out  our  invention,  we  construct  the  die  after  the  fash- 
ion or  conSguration  of  the  ordinary  bretzel,  in  its  general  shape." 

The  bretzel  has  heretofore  been  chiefly  made  by  rolling  ont  a  strip 
of  dough,  and  bending  it  into  nearly  a  semi-elliptical  or  heart  shape, 
and  crossing  the  ends,  and  laying  tbem  npoli  the  outer  rim  of  the 
circle.  This  form  leaves,  of  course,  three  interior  openings,  and  in 
catting  the  bretzel  from  the  sheet  of  dough  as  it  passes  under  the  cut- 
ter provision  must  be  made  for  the  interior  scrap  which  is  cut  from 
the  doagb,  and  this  is  done  by  having  an  opening  extending  through 
the  plate  and  cutting  dies  so  that  the  interior  scrap  is  carried  o£E 
throngh  the  tubes  connected  with  these  openings. 

The  patent  contains  three  claims,  as  follows : 

'Sdited  by  Charlea  O.  JUnthieom,  fisq.,  of  the  Chicago  bar. 
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(1)  A  flat  die  for  cutting  bretzela,  having  the  bow,  a,  the  loop  a*.  a\  the 
intermediate  twisted  portion  and  the  end,  a",  a*,  and  provided  with  the  cen- 
tral creaser,  a',  the  side  creasers,  a^  a^,  and  the  end  creasers,  a',  a',  project- 
ing into  the  bow,  substantially  as  shown  and  described.  (2)  In  a  bretzel 
cutter  the  combination  of  the  die.  A,  perforated  as  described  for  the  reception 
and  pitssage  of  the  scraps,  and  for  the  expelling  studs,  F,  with  said  studs, 
the  guide-rod,  C,  the  base,  B,  provided  with  feet  or  projections,  6^,  the  spring, 
b,  perforated  plate,  I),  and  the  hand-piece,  E,  substantially  as  shown  and  de- 
scribed. (3)  Aflat  bretzel-shaped  die,  having  three  ofC-bearIng  internal  scrap 
passages  or  channels,  and  pei'forations  for  the  expelling  studs,  in  combination 
with  the  expelling  studs,  substantially  as  shown  and  described. 

The  defenses  are  (1)  that  the  device  has  no  patentable  noTelty;  (2} 
prior  use. 

The  proof  shows  that  it  is  old  in  the  art  connected  with  the  prep- 
aration of  food,  to  cut  crackers,  cookies,  and  cakes  of  various  sorts  into 
many  shapes,  including  the  shapes  of  animals,  and  shows  the  ase,  for 
at  least  10  years  before  the  application  for  the  patent  in  question,  of 
dies  in  bakeries  for  cutting  cakes  in  the  shape  of  the;  capital  letter 
"B"  and  the  character  "&,"  with  two  or  more  scrap  passages;  and 
with  dies  of  this  character  in  public  use,  I  cannot  myself  see  any  pat- 
entable novelty  in  the  dies  of  the  patent.  They  are  simply  made  to 
cut  a  piece  of  dough  in  the  shape  of  a  hand-made  bretzel,  while  the 
dies  offered  by  the  defendant  as  anticipating  the  complainants'  dies 
cut  pieces  of  dough  into  forms  corresponding  with  the  letter  "B"  and 
character  "&"  from  which  the  internal  scrap  must  be  removed.  These 
old  dies  also  show  expelling  studs,  by  which  the  cut  figure  is  expelled 
or  pushed  out  of  the  die  after  being  cut,  performing  the  same  function 
that  is  performed  by  the  expelling  studs  in  the  patent.  It  is  true, 
I  doubt  not,  that  it  required  considerable  mechanical  skill  to  make  a 
die  which  would  cut  a  bretzel  from  dough  so  as  to  imitate  a  hand- 
made bretzel,  because  the  hand-made  bretzel  is  somewhat  clumsily 
shaped,  as  the  parts  are  bent,  twisted,  and  laid  upon  each  other,  and 
it  was  undoubtedly  a  matter  requiring  some  study,  effort,  and  experi- 
ment to  make  the  shape  of  the  die  correspond  with  the  external  for- 
mation of  the  bretzel.  This,  however,  seems  to  me  not  to  involve  in- 
vention, but  mere  mechanical  skill.  The  cutter  might  be  compelled 
to  experiment  some, — that  is,  cut  several  dies, — but  that  is  not  in- 
vention.. 

The  proof  also  shows  that  a  large  number  of  persons,  before  these 
patentees,  ha4  attempted  to  make  a  machine  which  would  out  bret- 
zels,  and  considerable  money  and  time  seems  to  have  been  expended 
in  efforts  to  produce  such  a  machine;  but  the  noticeable  thing  in  re- 
gard to  all  these  early  efforts  was  the  fact  that  most  of  those  engaged 
in  them  were  trying  to  draw  out  and  twist  the  dough  by  machinery, 
rather  than  to  cut  or  stamp  dough  from  a  flat  sheet,  while  others 
were  endeavoring  to  cut  them  with  dies  set  in  revolving  cylinders ; 
and  as  soon  as  the  idea  of  cutting  the  dough  from  a  Hat  sheet  was 
conceived  the  difficulty  seems  to  have  vanished,  and  saeeess  followed 
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the  effort,  as  the  only  change  made  was  to  adapt  the  old  letter  dies 
to  the  shape  of  a  bretzel.  Why  men  should  have  groped  bo  long  in 
the  effort  to  make  a  bretzel-cutter  or  bretzel-machine,  with  the  ordi- 
nary cake  cotters  before  them,  it  is  difficult  to  understand,  bat  the 
proof  shows  that  they  did  so;  but  1^  cannot  see  that  the  mere  fact 
that  others  were  so  long  wandering  by  the  wrong  path  is  any  evi< 
dence  that  it  requires  invention  to  accomplish  what  has  been  done 
by  taking  the  direct  path  pursued  by  these  patentees.  All  they  had 
to  do  was  to  make  the  die,  and  adopt  the  old  form  of  catting  dies 
used  in  bakeries  for  many  years;  and  the  result  seems  to  havc^  been 
accomplished.  It  seems  to  me,  from  the  proof,  that  inasmuch  as 
the  bretzel  is  an  article  of  time-honored  history  in  the  German  coun- 
tries,  connected  to  some  extent  with  the  older  religious  observances 
of  those  people,  and  intimately  with  their  present  social  enjoyments, 
that  in  the  first  efforts  at  making  them  by  machinery  it  was  assumed 
that  they  must  in  every  respect  simulate  those  made  by  hand  or  they 
would  not  be  acceptable  to  the  public;  that  they  must  not  only  aim- 
olate  them  in  appearance,  but  the  manipulation  of  the  dough  must 
be  sabstantially  the  same  as  in  those  made  by  hand;  but  when  the 
machine-made  bretzels  were  introduced  to  the  public,  and  accepted 
in  place  of  the  hand-made  article,  the  problem  was  solved ;  and  the 
merit  of  these  patentees  seems  to  me  to  have  been  in  overcoming  a 
fixed  prejudice  in  favor  of  the  hand-made  goods  rather  than  in  in- 
venting any  radically  new  process  for  making  the  same  goods  by  ma- 
chinery. 

The  finding  will  be  thai  the  patent  is  void  for  want  of  novelty,  and 
the  bill  dismissed. 


EisBY  r.  Tbaues  &  Mersey  Ins.  Co.,  Limited. 
(Ditiriet  Oowrt.  B.  D.  WUeonrin.    April.  1866.) 

L  Mabinb  iKsmtAKCE— Inbubeb's  LiABiLrrT  to  UinsBtrRED  Pabt  Owitbb  for 
Keglioekce. 

Where  an  instirer  has  insured  the  interest  pf  a  half  owner  of  a  vessel;  and 
the  ▼easel  was  stranded  during  a  Toyage;  and  such  half  owner  requests  the 
insurer  to  render  her  assistance;  and  the  inBUTer  sends  an  agent  to  the  vessel 
with  instructions  "to  render  snch  assistance  as  is  necessary;"  and  such  half 
owner  notifies  the  insurer  that  he  abandons  his  interest  in  the  vessel  to  the 
iDsnrer:  and  such  agent,  with  the  aid  of  the  master,  crew,  and  such  half 
owner,  move  the  disabled  vessel  to  a  harbor;  and  afterwards,  without  further 
orders  from  the  insurer,  such  agent,  the  master,  and  crew,  with  the  aid  of  such 
part  owner,  attempt  to  navigate  the  vessel  to  her  home  port,  which  is  also 
her  port  of  destination;  and  during  the  voyage  the  vessel  is  lost:  held,  that  the 
insurer  is  not  liable  to  the  owner  of  the  uninsured  half  interest  in  the  vessel 
for  her  loss,  and  is  not,  as  to  him,  chargeable  with  negligence. 

&  Same — Right  of  Pabt  Owheb  to  Abandok  undeb  Inscbarcb  Polict. 

Where  a  policy  of  insurance  on  the  interest  of  a  part  owner  of  a  vessel  pro* 

■Reported  by  Bnssell  H.  Ourtia,  Esq.,  of  the  Chicago  bar. 
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vides  that  the  insured'  shall  not  have  a  right  to  abandon  anleas  the  amonnL 
which  the  insurer  would  be  liable  to  pay  under  an  adjustment  as  of  a  partial 
loss,  would  exceed  half  the  amount  insured,  nor  unless  the  insurer  would  re- 
ceive a  perfect  title  to  the  subject  abandoned,  intimaUd,  that  a  notice  of  aban- 
donment by  the  insured  to  the  insurer,  before  the  facts  which  affect  the  right 
to  abandonment  are  ascertained,  does  not  constitute  an  abandonment  ander 
the  policy. 

8.  Saice— Abandonment  bt  Pabt  Ownkr  dobs  not  Astkct  Co-owbbbs — Ma»- 
teb's  Dctt. 

Abandonment  by  one  part  owner  of  a  stranded  vessel  of  his  interest  in  the 
vessel  to  the  insurer  of  such  interest  does  not  affect  the  interest  of  other  part 
owners,  nor  the  master's  control  over  the  vessel,  so  far  as  their  interest  is 
concerned. 

4  Bamb— Agency— Extent  of  WBECKrao  Mastek's  Atjthoeitt  vrok  Insttreb. 
Authority  by  an  insurer  to  a  wreckine  master  to  render  "necessary  assist- 
ance" to  a  stranded  vessel' does  not  confer  on  such  agent  any  authority  to  ac- 
cept an  abandonment  of  a  part  owner's  interest,  nor  authority  to  navigate  the 
disabled  vessel  to  her  home  port  after  having  once  moved  her  into  a  aarbor. 

6.  Bahe — Weight  or  Etioence  Essential  to  Recovsbt. 
Libelant  must,  to  recover,  clearly  prove  his  case. 

Markham  <t  Noyea,  for  libelant. 

Van  Dyke  dt  Van  Dyke,  for  respondent. 

t 

Dteb,  J.  The  libelant,  Kirby,  and  one  Ebert,  were  owners  of  the 
schooner  Arab,  a  vessel  engaged  in  lake  navigation,  each  owning  an 
undivided  one-half  interest.  Ebert  was  managing  owner,  and  hia  in- 
terest was  insured  in  the  sum  of  $2,000,  under  a  policy  issaed  by  the 
respondent  company.  The  libelant's  interest  was  nninsured.  Aboat 
the  first  November,  18S3,  the  vessel  was  stranded  near  the  harbor  of 
St.  Joseph,  Michigan.  The  master,  Gapt.  Charles  Starke,  immedi- 
ately telegraphed  to  Fitzgerald  &  Co.,  the  local  agents  of  the  insur- 
ance company,  at  Milwaukee,  that  the  vessel  was  ashore,  and  request- 
ing assistance.  Fitzgerald  &  Co.  at  once  telegraphed  Crosby  &  Dim- 
ick,  general  agents  of  the  company  at  Buffalo,  saying  that  help  conld 
not  be  sent  from  Milwaukee,  and  that  it  conld  be  better  obtained  in 
Chicago.  Crosby  &  Dimick  then  forwarded  a  dispatch  to  the  agents 
of  the  company  in  Chicago  to  send  Martin  Blackburn  to  the  vessel, 
"to  render  such  assistance  as  was  necessary."  Blackburn  was  imme- 
diately engaged,  and  proceeded  to  St.  Joseph.  He  procured  a  tng 
and  pumps.  Fart  of  the  .cargo  was  removed  from  the  vessel,  and 
placed  on  the  pier,  and  within  a  few  days  she  was  got  off,  and  was 
taken  into  the  port  of  St.  Joseph.  Ebert  and  the  master  and  crew 
of  the  vessel  took  part  in  the  wrecking  operations.  On  the  sixth  of 
November,  and  before  the  vessel  was  got  off  the  beach,  Ebert  sent  a 
telegram  to  the  Buffalo  agent,  stating  that  he  abandoned  his  interest 
in  the  vessel  to  the  insurance  company.  This  telegram  was  written 
by  Blackburn  for  Ebert.  On  the  same  day  Ebert  sent  a  similar  tel- 
egram to  Fitzgerald  &  Co.,  the  local  agents  at  Milwaukee.  The 
proofs  show  that  the  Buffalo  agents  never  received  the  telegraphic 
notice  of  abandonment  alleged  to  have  been  sent  to  them  by  Ebert ; 
but  Fitzgerald  &  Co.,  on  the  receipt  by  them  of  notice  of  abandon- 
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ment,  forwarded  it  by  mail  to  the  Buffalo  agents,  who.reoeived  it 
some  time  after  the  6tb.  The  schooner  was  taken  into  the  harbor  at 
St.  Joseph,  probably  on  the  9th.  Hails  were  put  under  her  to  stop 
her  leaks  and  keep  her  afloat,  and  some  portion  of  that  part  of  the 
eargo  which  had  been  previously  taken  off  was  placed  again  on  board. 
Ebert  and  the  master  and  crew  took  part  more  or  less  in  this  work. 
Milwaukee  was  the  home  port  of  the  vessel,  and  was  the  port  of  des- 
tination of  both  vessel  and  cargo  when  she  was  driven  ashore.  On 
the  evening  of  the  10th  the  tug,  with  Gapt.  Blackburn  on  board,  took 
the  vessel  in  tow,  accompanied  by  her  master  and  crew  and  s  suffi- 
cient foroe  to  keep  the  pumps  in  operation,  and  set  out  for  Milwaukee. 
The  voyage  was  prosecuted  successfully  until  about  4  o'clock  the  fol- 
lowing morning,  when  the  vessel  became  suddenly  water-logged,  and 
was  lost.  This  suit  is  now  brought  by  the  libelant,  Eirby,  to  recover 
from  the  insurance  company  the  value  of  his  one-half  interest  in  the 
vessel,  on  the  ground  that  in  these  transactions  Gapt.  Blackburn  was 
the  representative  and  agent  of  the  company,  exercising  control  over 
the  vessel ;  that  he  was  guilty  of  gross  negligence  in  attempting  to 
take  her  across  the  lake  when  she  was  in  an  nnseaworthy  condition, 
and  that  in  consequence  of  such  negligence  she  was  lost. 

I  eannot  doubt  that  Gapt.  Blackburn,  in  his  operations  for  the  relief  of 
the  vessel,  and  down  to  the  time  when  she  was  taken  into  the  port 
of  St.  Joseph,  was  acting  as  the  representative  of  the  insurance  com- 
pany. This  appears  outside  of  testimony  which  was  objected  to, 
such  as  his  own  statements  on  the  subject,  which  I  rule  incompetent. 
He  vrent  to  the  scene  of  the  wreck  at  the  instance  of  the  general 
agents  of  the  company  who  designated  him  specially  for  the  employ- 
ment, and  he  was  accordingly  employed  by  the  local  agents  in  Chicago 
to  render  such  assistance  to  the  vessel  as  was  necessary.  The  insur- 
ance company  was  interested  in  the  rescue  of  the  vessel,  because  it 
had  issaed  a  policy  covering  Ebert's  interest ;  and  all  parties  seem 
to  have  co-operated  in  the  service,  for  the  purpose  of  protecting  from 
loss  the  interests  of  the  respective  parties,  including  that  of  the  libel- 
ant, Kirby. 

It  seems  to  me,  also,  that  after  Crosby  &  Dimiok  received  from 
Fitzgerald  &  Go.  the  notice  of  abandonment  sent  in  the  form  of  a 
telegram  by  Ebert,  on  November  6tb,  the  insurance  company  might 
very  properly,  so  far  as  Ebert's  interest  was  concerned,  assert  the 
right  to  look  after  and  protect  that  interest.  Whether  it  was  a  tech- 
nical abandonment,  under  an  absolute  right  taabandon,  is  doubtful. 
The  policy  provided  that  the  insured  should  not  have  a  right  to 
abandon,  unless  the  amount  which  the  insurer  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss  should  exceed  half  the 
amoont  insured;  nor  was  any  abandonment  to  be  valid  unless  it 
■honld  be  efficient  to  convey  to,  and  vest  in  the  insurance  company 
an  nnincombered  and  perfect  title  to  the  subject  abandoned;  and  the 
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facts  bearing  upon  these  conditions  in  the  policy,, and  vhiob  affected 
the  right  to  abandon,  were  not  then  ascertained. 

I  regard  it  extremely  doubtful  whether,  under  any  authority  Black- 
bum  had  from  the  insurance  company,  he  could  act  for  the  eompany 
80  as  to  make  it  liable  for  the  consequences  of  his  negligence,  after 
the  vessel  was  brought  into  the  port  of  St.  Joseph.  He  was  a  wreck- 
ing master.  His  instructions  were  simply  to  go  to  the  assistance  of 
the  vessel;  and  when  he  got  her  o£f  the  beach,  and  safely  into  port, 
it  would  seem  that  bis  authority  ceased,  and  that,  without  further 
authority,  what  he  might  thereafter  do,  especially  if  he  proposed  to 
take  the  vessel,  in  a  disabled  condition  across  the  lake,  would  be 
done  upon  his  own  responsibility,  so  far  as  the  company  was  con- 
cerned. In  a  case  like  this,  where  it  is  sought  to  charge  one  party 
with  damages  resulting  from  the  negligence  of  another,  it  ought 
clearly  to  appear  that  the  act  out  of  which  the  alleged  liability 
springs  was  within  the  scope  of  the  latter's  anthorized  employment. 
The  company  does  not  appear  to  have  given  Blackburn  any  author- 
ity to  take  possession  of  the  vessel,  or  to  do  anything  with  her  except 
to  assist  in  relieving  her  from  the  immediate  extremity  she  was  in. 
He  had  no  authority  to  accept  an  abandonment.  He  received  no 
instructions  from  the  company  to  take  her  out  of  St.  Joseph  harbor,  or 
to  take  her  to  any  other  port  for  repairs.  If  the  determination  of  the 
case  tamed  upon  this  question,  I  should  be  strongly  disposed  to  hold 
that  after  the  wrecking  service  was  completed,  and  the  vessel  brought 
into  port,  Blackburn's  relation  to  the  company,  as  its  representative, 
ceased,,  and  that  in  what  was  subsequently  done  he  acted  on  his  own 
responsibility,  and  rather  in  the  capacity  of  an  independent  salvor 
than  as  the  agent  of  the  company. 

Even  if  Blackburn  were  to  be  regarded  as  the  company's  agent,  act- 
ing within  the  scope  of  his  employment,  down  to  the  time  the  vessel 
was  lost,  it  is  not  altogether  clear  that  such  negligence  was  imputa- 
ble to  him  in  attempting  to  take  the  vessel  to  her  port  of  destination 
as  would  make  the  eompany  liable  for  her  loss.  If  he  acted  in  good 
faith,  but  erred  in  his  judgment  as  to  the  success  of  the  undertaking, 
it  might  not  follow  that  such  error  of  judgment  alone  should  involve 
his  principal  in  a  liability  to  damages,  the  same  as  if  the  loss  had 
been  occasioned  by  positive  negligence.  The  law  does  not  judge  the 
facts  in  such  a  case  with  all  the  wisdom  that  comes  after  the  event, 
but  rather  in  the  light  of  the  circumstances  and  situation  as  they  ap- 
peared at  the  time  to  those  charged  with  negligence.  However  this 
may  all  be,  upon  an  attentive  perusal  of  the  testimony,  and  upon  con- 
sideration of  all  the  circumstances  of  the  case  as  I  am  enabled  to 
judge  of  them  in  the  light  of  the  evidence,  I  am  well  convinced  that 
the  attempt  to  take  the  vessel  to  the  port  of  Milwaukee  was  made,  not 
alone  upon  the  individual  responsibility  of  Gapt.  Blackburn,  but  with 
the  consent  and  acquiescence,  and  in  accordance  with  the  expeota- 
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tion,  of  both  Ebert  and  the  master  of  the  vessel.  Although  both  of 
these  parties  seek  to  place  the  entire  responsibility  of  the  attempted 
Toyage  across  the  lake  upon  Blackbom,  it  is  quite  evident  that  they  . 
eo-operated  in  the  preparations  for  that  voyage,  and  the  oiroum- 
stances  strongly  point  to  the  conclnsion  that  they  expected  and  de- 
sired the  vessel  to  be  taken  to  the  port  of  Milwaukee,  which,  as  be> 
fore  observed,  was  the  port  of  destination  of  both  vessel  and  cargo. 
To  my  mind,  in  view  of  all  the  circumstances,  it  is  hardly  credible 
that  Blaekbnm,  tcithout  any  interett  so  to  do,  would,  of  bis  own  inde- 
pendent  will,  take  the  vessel  across  the  lake.  He  had  no  instructions 
from  the  insurance  company  which  authorized  it.  No  fact  is  dis< 
closed  which  would  naturally  prompt  him  to  do  it,  in  the  absence  of  a 
desire  and  expectation  on  the  part  of  the  master  of  the  vessel  that  it 
should  be  done. 

The  alleged  abandonment  did  not  transfer  the  managing  owner- 
ship  to  the  insurance  company.  If  there  was  a  valid  abandonment, 
it  was  only  of  Ebert's  interest.  The  other  half  interest  owned  by  the 
libelant  was  unaffected  by  the  abandonment,  and  the  surrender  by 
Ebert  to  the  company  of  his  interest  did  not  determine  the  master's 
duty  or  authority,  so  far  as  the  libelant's  interest  was  concerned.  He 
still  owed  allegiance  to  the  vessel,  as  the  representative  of  the  libel- 
ant's interest  in  the  existing  emergency.  His  authority  had  not  been 
countermanded  or  withdrawn  by  the  libelant,  who  knew  the  vessel 
was  in  distress.  The  duty  of  the  master,  and  his  right  to  a  voice  in 
the  control  of  the  vessel  in  behalf  of  the  libelant's  interest,  after  she 
was  got  into  port  at  St.  Joseph,  still  remained ;  and,  so  far  as  any- 
thing is  here  disclosed,  he  could  not  be  legally  dispossessed  of  that  rigtit 
by  Blackburn ;  nor  could  Ebert,  by  any  directions  to  the  master  after 
the  alleged  abandonment,  legally  authorize  or  instruct  him  to  abdi. 
eate  bis  functions  as  master  in  favor  of  Blackburn,  so  far  as  the 
libelant's  interest  was  concerned. 

As  I  have  said,  the  ciroum^nces  tend  strongly  to  prove  the  con- 
cnrrence  of  the  master  in  the  proposal  to  take  the  vessel  to  Milwau- 
kee. It  was  for  his  interest  and  the  interest  of  the  party  he  repre- 
sented, that  this  should  be  done.  He  says  everything  was  done 
under  the  directions  of  Blackburn  and  that  the  vessel  was  not  fit  to 
cross  the  lake,  and  yet  he  made  not  the  slightest  objection  to  the  voy- 
age. He  undoubtedly  expected  that  the  vessel  would  be  taken  to  her 
home  port;  and,  indeed,  he  says  in  his  testimony  that  when  they 
were  sheathing  her  with  the  sail,  and  putting  part  of  her  deck  load 
again  on  board,  he  knew  she  was  going  across  the  lake.  His  state- 
ment, in  another  connection,  is:  "I  knew  she  was  not  going  to  stay 
there,  because  she  could  not  be  rebuilt  there;  or  perhaps  she  could, 
but  it  cost  a  good  deal  more."  When  asked  when  he  first  learned 
the  vessel  was  to  be  taken  out  of  St.  Joseph,  he  seems  to  repeatedly 
evade  the  question,  and  says  he  was  at  supper  when  he  first  learned 
"the  particular  place  to  which  she  wa&  bound."  Finally  he  says: 
v.27F.no.2 — 15 
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"I  always  had  an  idea  she  would  be  taken  to  Milwaukee,"  and  that 
he  understood  that  when  she  was  got  off  the  beach  she  was  to  be  taken 
there.  He  and  the  crew  assisted  in  the  work  done  preparatory  to  the 
voyage,  and  it  is  not  reasonable  to  suppose,  if  he  thought  the  vessel 
"was  not  fit  to  cross  the  lake,"  that  he,  with  his  entire  crew,  would 
have  gone  aboard,  without  objection,  to  make  the  voyage.  In  bis 
examination  these  questions  are  asked,  and  answers  given : 

"Question.  You  didn'tknow  anything  about  it,  tlien,  [referring  to  the  pro- 
posed voyage  across  the  lake]  when  you  put  the  light  lumber  in  her  during 
that  afternoon?  Answer.  Well,  I  knew  that  they  would  not  rebuild  her  in 
St.  Joseph:  but  I  didn't  know  exactly  where  she  was  going,  because  I  didn't 
ask.  Q.  Then,  you  knew  all  the  time  that  she  was  not  to  be  repaired  at  St. 
Joe;  but  was  to  be  taken  across  the  lake  to  be  repaired?  Was  that  it?  A. 
Well,  I  thought  she  would  have  some  repairs,  but  I  knew  she  was  not  going 
to  be  rebuilt  theue." 

That  the  master  deferred  to  Blackburn's  judgment  is  highly  prob- 
able, but  that  he  surrendered  his  position  as  master,  and  also  the  un- 
insured interest  of  the  libelant  in  the  vessel,  seems  to  me  very  im- 
probable. On  the  contrary,  various  out-croppings  in  the  testimony, 
and  the  circumstances  of  the  affair,  lead  me  to  think  that  he  con- 
curred and  assisted,  not  alone  in  the  efforts  made  to  release  the  ves- 
sel from  her  extremity,  but  in  all  the  preparations  to  take  her  across 
the  lake,  without  objection  or  dissent,  and  that  he  so  acquiesced,  in 
the  belief  and  with  the  understanding,  that  he  was  thereby  promot- 
ing the  interest  of  the  libelant,  whom  he  still  represented. 

It  also  appears  that  Ebert  was  more  or  lef^s  active'  in  the  prepara- 
tions which  preceded  the  attempt  to  cross  the  lake.  He  placed  the 
sail  under  the  vessel,  put  the  hoistings  inside  the  canvas,  remained 
with  or  near  the  vessel  while  the  work  was  in  progress,  and  saw  her 
leave  St.  Joseph  without  dissent  or  objection.  He  claims  that  be- 
fore rendering  assistance  he  asked  Blackburn  if  he  should  do  so, 
which,  under  the  circumstances,  seems  very  improbable.  He  says 
that  the  day  Blackburn  came  to  the  r^ief  of  the  vessel  he  told  him 
to  take  her  to  Milwaukee,  and  that  he  thought  if  they  could  get  her 
right  off  "it  would  not  hurt  to  take  her."  The  cargo  belonged  to  his 
father-in-law,  was  consigned  to  Milwaukee,  and  he  made  no  objec- 
tion to  so  much  of  it  as  was  carried  remaining  on  board.  The  tes- 
timony also  shows  that  he  expended  money  to  pay  wages  of  seamen 
earned,  and  bills  incurred  after  the  abandonment  of  his  interest,  and 
I  cannot  resist  the  conclusion  that  all  the  parties  contributed  their  best 
endeavors — First,  to  get  the  vessel  out  of  her  extremity,  and  then,  to 
take  her,  with  part  of  her  cargo,  to  Milwaukee,  her  port  of  destination. 
If  an  error  of  judgment  was  committed,  it  was  a  mutual  error.  If 
there  was  negligence,  it  was  negligence  in  which  all  shared.  The 
master  was  the  legal  representative  of  the  uninsured  interest,  par- 
ticipating in  and  consenting  to  the  venture ;  and  so  I  am  of  the  opin- 
ion that  the  loss  which  resulted  ought  not  to  be  visited  upon  the  re- 
spondent, especially  when  the  authority  of  Blackburn  to  employ  the 
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Tesael  in  navigation,  even  for  the  purpose  of  taking  her  to  her  home 
port,  is  not  clear. 

Tbe  testimony  of  Blaokbum  is  in  direct  antagonism  to  that  of 
Ebert  and  Capt.  Stai^ke,  and  although  various  particulars  in  which 
he  in  corroborated  by  the  circnmatances  might  be  pointed  out,  I  do 
not  deem  it  necessary  to  extend  discussion  of  the  subject.  At  best, 
tbe  right  which  the  libelant  asserts  against  the  respondent  is  doubt- 
fal.  A  clear  case  of  liability  is  not,  in  my  opinion,  established,  and 
the  libel  mast  therefore  be  dismissed. 


The  Stamford.' 


,Thb  Twiuoht. 

Thb  Stamford  amd  The  Twilight. 

(Dittriet  Cvurt,  D.  Jfataaehutetlt.    March  18,  1880.) 

L  OoLLWiOK—Foo— Violation  of  TwKNTT-FiRer  Rdi-b— Neohgence  nr  kot 
flBAMXO  Steam  Whistle— Injuries  to  Passengers. 

Tbe  steamers  S.  and  T.  came  into  collision  in  the  harbor  of  Boston  in  day- 
light, and  during  an  unusually  thick  fog.  Both  vessels,  at  the  time  of  the  col- 
lision and  ^reviousljr,  were  running  at  as  slow  a  rate  of  speed  as  their  engines 
would  admit  of.  Prior  to  the  disaster  they  had  been  approaching  jach  other 
from  almost  directly  ahead.  The  8.  heara  the  whistle  ol  tbe  T.  when  the  lat- 
ter was  about  one-half  a  point  on  her  port  bow.  After  a  short  interval  it  was 
heard  a  second  time,  and  almost  immediately  afterwards  a  third.  Each  suc- 
ceeding whistle  seemed  to  be  nearer,  and  the  sound  of  paddle-wheels  followed 
the  third  whistle.  On  hearing  the  first  whistle  the  8.  did  nothing;  on  the 
second  her  helm  was  put  a-port;  and  at  tbe  third  hard  a-port.  Held,  that  the 
twenty-flrst  rule  required  that  the  B.  should  not  only  slacken  her  speed,  but 
also,  under  thexircumstahces,  stop  and  reverse.  Held,  that  the  T.  was  also  in 
fault  in  not  hearing  the  whistle  of  the  S.,  and  also  in  proceeding  ahead  under 
tlie  circumstances. 

2.  Sake — Right  of  Injdked  Passenger  to  Decree. 

Held,  alio,  that  a  passenger  on  board  of  the  ti.,  who,  while  exercising  due 
care,  had  been  injured  by  the  collision,  was  entitled  to  a  decree  against  both 
▼easels. 

The  first  two  of  these  cases  were  cross-libels  for  a  collision  between 
the  steamers  Stamford  and  Twilight.  The  third  was  a  libel  by  Cath- 
erine E.  Frederickson,  a  passenger  on  the  Twilight,  against  the 
Stamford  and  Twilight  jointly,  for  personal  injuries  received  in  the 
same  collision.  It  was  admitted  at  tbe  hearing,  on  the  part  of  both 
vessels,  that  the  libelant  in  the  third  suit  was  in  the  exercise  of  due 
eare,  and  was  entitled  to  a  decree  in  her  favor  for  her  full  damages 
if  tbe  court  should  be  of  opinion  that  the  accident  was  caased  by  the 
fault  of  the  vessels. 

■Beported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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Frederick  Dodge  and  Edward  8.  Dodge,  for  the  Stamford. 
L.  S.  Dahney  and  E.  N.  Hill,  for  the  Twilight. 
W.  A.  Munroe,  for  Catherine  E.  Frederickson. 

Nelson,  J.  This  collision  between  the  steamers  Stamford  and 
Twilight  occurred  in  Boston  harbor,  in  an  unasually  thick  fog,  at 
half  past  5  o'clock  of  the  afternoon  of  August  19,  1884.  The  fog 
had  prevailed  during  the  whole  da;  over  all  the.  harbor  below  Gov- 
ernor's  island,  and  for  some  distance  into  the  bay,  making  the  navi- 
gation extremely  difficult  and  dangerous.  The  Stamford  was  a  pas- 
senger boat  running  regular  daily  trips  between  Boston  and  Plymouth. 
She  left  her  wharf  in  Boston  at  10  a.  m.,  with  some  300  passengers 
on  board,  and  arrived  oS  Plymouth  harbor;  but,  finding  it  unsafe  to 
attempt  to  enter  on  account  of  the  fog,  she  turned  about,  and  at  the 
time  of  the  accident  was  on  her  way  back  to  Boston.  She  was  run- 
ning up  the  channel  at  half  sp^ed,  sounding  her  whistle  at  frequent 
intervals,  and  bad  arrived  nearly  opposite  No.  6  buoy,  on  the  Lower 
Middle  shoal,  when  her  master  heard  a  whistle  which  seemed  to  come 
from  about  half  a  point  on  her  port  bow.  After  a  short  interval  he 
heard  the  whistle  repeated  from  the  same  direction,  nearer,  and  im- 
mediately after  that  a  third  whistle,  and  the  sound  of  paddle-wheels 
in  the  water,  still  nearer.  At  the  first  whistle  be  did  nothing.  At 
the  second,  he.  ordered  the  wheel  to  be  put  to  port,  and  on  hearing 
the  third  whistle,  and  sound  of  paddle-wheels,  he  ordered  it  to  be  put 
hard  a-port,  the  whole  effect  of  the  two  orders  being  to  change  the 
course  of  the  boat  to  starboard  two  points.  When  the  approaching 
vessel,  which  proved  to  be  the  Twilight,  came  in  sight  through  the 
fog,  it  was  apparent  that  a  collision  could  not  be  avoided,  and,  with 
a  view  to  ease  the  blow  by  lessening  the  angle  of  contact,  he  ordered 
the  wheel  to  be  put  hard  to  starboard. 

The  Twilight  was  also  a  passenger  boat,  plying  regularly  several 
times  a  day  between  Boston  and  Nantasket.  She  left  her  wharf  in 
Boston  at  5  p.  u.,  in  clear  weather,  with  a  large  number  of  passen- 
gers on  board,  and  proceeded  down  the  harbor  for  Nantasket  at  full 
speed.  At  the  Upper  Middle  shoal  she  struck  the  fog,  and  was  then 
slowed  down  to  one  bell.  At  buoy  No.  9  she  was  run  into  by  the 
steamer  John  Brooks,  and  by  this  collision  a  deep  gash  was  cut  in 
her  guard  on  the  port  side,  at  the  forward  gangway.  After  extricat- 
ing herself  from  the  John  Brooks,  she  again  started  up  at  full  speed. 
After  this  her  engines  were  stopped  twice;  the  first  time  to  haul  in 
a  hawser  which  had  dropped  overboard  in  her  encounter  with  the 
John  Brooks,  and  the  second  time  because  her  master  began  to  have 
doubts  whether  it  would  be  safe  to  continue  on  in  the  fog.  He  con- 
cluded, finally,  however,  to  go  on,  and  the  engines  were  again  started. 
Before  she  had  attained  full  half  speed  the  Stamford  was  seen  and 
reported  on  the  port  bow.  The  Twilight's  engines  were  stopped 
and  her  wheel  put  hard  to  port  as  quickly  as  possible,  but  the  col* 
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i       lision  fraa  then  inevitable.      The  fog  trhistle  of  the  T\rilight  waa 

j       Boanded  regalarlj  from  the  time  she  entered  the  fog.    Her  master 

and  pilot  were  in  the  pilot-bonse,  and  the  mate  was  forward  on  the 

I       look  oat;  bot  none  of  them  heard  the  Stamford's  whistle,  or  any 

I       other  Boand  of  her  approach  before  she  came  in  sight.     The  Twi* 

I       light  struck  the  Stamford  a  little  aft  of  her  forward  gangway,  earry- 

I       ing  away  the  whole  port  side  of  the  latter  outside  of  her  hull,  inclad* 

ing  the  paddle-box  and  paddle-wheel.     The  Twilight  also  sustained 

considerable  injury,  but  less  than  the  Stamford. 

j  A  large  part  of  the  testimony  on  each  side  was  directed  to  prove 

I       that  immediately  before  the  collision  the  opposing  boat  was  ranning  at 

j       full  speed.     But  I  am  satisfied  this  was  not  the  case  as  to  either  boat. 

Each  boat  was  running  with  the  steam  close  shut  off,  and  was  going 

I       at  as  slow  a  rate  as  her  engine  would  admit  of  without  coming  to  a 

!       foil  stop.   This  appears  from  the  testimony  of  the  engineers  and  other 

officers  on  the  respective  boats,  and  is  confirmed  by  other  witnesses 

on  each  side,  as  well  as  by  all  the  surrounding  oiicumstances.     To 

mo  at  full  speed  in  such  a  fog,  in  a  narrow  and  crowded  channel, 

with  the  boats  loaded  with  passengers,  would  be  navigation  of  the 

most  reckless  kind.      I  do  not  believe  the  management  of  either 

of  these  boats  was  of  this  character.     It  is  true,  the  tide  was  with  the 

Stamford ;  but  with  her  slow  progress  through  the  water,  she  could 

haye  made  no  allowance  for  that  without  stopping  or  drifting,  which 

she  was  not  bound  to  do.    Nor  should  fault  be  attributed  to  her  for 

starboarding.     It  had  the  effect  to  throw  round  her  stem,  and  bring 

her  course  more  nearly  parallel  with  that  of  the  Twilight,  and  thus  to 

lessen  the  direct  force  of  the  blow,  and  it  was  done  with  the  honest 

porpose  of  escaping  greater  disaster. 

Bat  upon  other  grounds  I  am  of  opinion  that  both  vessels  should 
be  held  responsible  for  the  collision.  By  the  twenty-first  rule,  then 
in  force,  a  steam  vessel,  when  approaching  another  vessel  so  as  to 
involve  risk  of  collision,  was  required  to  slacken  her  speed,  and,  if 
necessary,  stop  and  reverse.  The  Stamford  was  in  such  a  situation, 
in  respect  to  the  Twilight,  that  this  rule  was  applicable  to  her.  Per* 
haps  she  was  not  bound  to  stop  at  the  first  whistle ;  but  at  the  second 
it  was  plainly  her  doty  to  stop  and  reverse.  The  successive  whistles 
clearly  indicated  that  a  steamer  was  nearing  her  rapidly  from  almost 
directly  ahead,  and  that  the  risk  of  collision  was  imminent.  Her 
master  bad  only  his  sense  of  hearing  to  inform  him  of  the  dangers 
in  his  path.  Instead  of  heeding  the  warning  and  stopping  his  boat, 
which,  as  a  prudent  officer,  be  should  have  done,  he  contented  him- 
self with  merely  porting.  This  was  a  plain  violation  of  the  rule,  and 
was  one  cause  of  the  disaster. 

The  officers  of  the  Twilight  were  at  fault  for  not  hearing  the  Stam- 
ford's whistle.  It  was  heard  by  at  least  three  of  the  passengers, 
The  sea  was  smooth,  and  what  little  wind  there  was,  was  blowing 
from  the  direction  of  the  Stamford.     An  attempt  was  made  on -the 
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part  of  the  Twilight  to  proye  that  the  Stamford's  whistle  was  of  in> 
sufficient  power.  But  I  think  this  failed.  Their  failure  to  hear  it 
was  undoubtedly  owing  to  the  disorder  and  confusion  on  board,  caused 
by  the  collision  with  the  John  Brooks,  and  the  efforts  to  recover  the 
hawser.  The  Twilight  bad  no  right  to  proceed  until  order  was  re- 
stored, &nd  the  officers  bad  regained  their  coolness  and  self-possession. 
For  this  reason  I  hold  her  also  at  fault. 

In  the  first  two  cases  interlocutory  decrees  are  to  be  entered  for 
the  libelants,  the  damages  to  be  diyided.  In  the  third  case  an  inter- 
locutory  decree  is  to  be  entered  for  the  libelant  against  both  vessels. 
Ordered  accordingly. 


Edoebton  v.  The  Mayob,  etc.' 
lUttriet  Court,  8.  D.  New  York.    April  5,  1886.) 

1.  Collision — Open  Draw— Vessel  Afpboachino  at  Angle — Faxilt. 

When  a  tug,  with  a  float,  attempted  to  pass  throtigh  a  draw-bridge  on  the 
Harlem  river,  but  did  not  approach  the  draw  in  line  with  the  opening,  and 
the  pilot-house  of  the  tug  struck  the  end  of  the  draw,  held,  that  the  tug  was 
in  fault. 

9.  Same — Enoinekr  op  Draw— Dutt — Contbibutobt  Neoliobnob. 

The  engineer  of  the  draw  perceived  that  the  tow  was  approaching  upon  an 
angle,  but  made  no  effort  to  favor  its  passage  by  revolving  the  draw  beyond 
the  middle  line,  as  was  the  custom  to  do  when  necessary.  Hdd,  that  failure, 
to  perform  this  simple  and  customary  duty  was  contributory  negligence  on 
the  part  of  the  engineer. 

8.  Sahe — Cmr  Cobfokation— Dbpabtmbnt  of  Pabks — State  Couet  Adjudi- 
cation. 

The  state  courts  having  held  that  the  corporation  is  liable  for  any  negli- 
gence in  the  management  of  streets  or  bridges  under  the  department  of  parks, 
such  adjudication  should  be  followed  by  this  court. 

4.  Samb— Dbaw-Bbidge— Doty  of  CnsTODiANs— Neoliokncb  of  Sbbvant— Lia- 
bilitt. 

The  duty  to  take  proper  care  of  a  bridge  includes  the  duty  to  make  proper 
provision  for  the  passage  of  vessels  through  the  draw.  The  custodians  of 
the  bridge  are  bound  to  the  use  of  ordinary  diligence  to  avoid  accidents  to 
vessels  going  through  the  draw  in  a  customary  manner,  as  one  of  the  inci- 
dents of  the  managemenlTof  the  bridge.  They  are  therefore  responsible  for 
the  want  of  ordinary  care  on  the  part  of  their  servants. 

In  Admiralty. 

Alexander  d  Ash,  for  libelant. 

E.  H.  Lacombe  and  F.  W.  Hinrichs,  for  respondents. 

Bbown,  J.  At  about  8 :  30  a.  m.  on  the  twenty-fourth  of  February, 
1884,  aa  the  steam-tug  James  A.  Langton,  having  float  No.  4  lashed 
on  her  starboard  side,  was  going  up  the  Harlem  rirer  with  the  flood- 
tide,  in  attempting  to  pass  through  the  eastern  passage  of  the  open 
draw  of  the  Third-avenue  bridge  the  pilot-house  of  the  tag  struck  the 

'Ueported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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oomer  of  the  draw,  causing  various  items  of  damage,  for  whioh  this 
hbelwas  filed.  The  tug  was  about  70  feet  long  by  19  feet  beam;  the 
float,  190  feet  long  by  34  feet  beam.  The  bridge  is  55  feet  wide.  Tfa« 
whole  span  of  the  draw,  which  revolves  on  its  center  so  as  to  open 
two  passages  for  vessels,  is  about  212  feet  long;  and  when  it  is  fully 
open,  each  passage-way  for  vessels  is  78^  feet  in  the  clear.  The  abut- 
ment on  the  New  York  side  is  134  feet  long;  that  on  the  Westohester 
side,  812  feet ;  making  the  whole  length  of  the  bridge  490  feet.  The 
whole  width  of  the  tug  and  tow  was  about  53  feet. 

The  libelant  contends  that  the  draw  was  not  open  by  some  10  or 
15  feet,  and  that  that  was  the  cause  of  the  collision ;  that  he  came 
up  the  river  in  line  with  the  east  passage,  and  headed  directly  through 
it ;  and  that  the  float  went  within  three  or  four  feet  of  the  Westchester 
side.  The  respondents'  witnesses  allege  that  the  draw  was  open 
exactly  true;  that  the  tug  and  float  came  up  alcng  the  westerly  or 
New  York  side  of  the  river,  and  appeared  to  be  designing  to  go 
throagh  the  west  passage  of  the  draw;  bat  that  when  near  the  bridge 
tb^  sheered  to  the  eastward,  attempting  the  east  passage,  and  thus 
threw  the  boats  quartering  upon  the  corner  of  the  draw,  rendering 
the  collision  inevitable. 

I  am  satisfied  that  the  truth  lies  between  these  two  accounts.  It 
wonld  have  been  impossible  for  the  tug,  if  heading  for  the  western 
passage,  when  within  250  or  300  feet  of  it,  as  the  respondents'  wit- 
nesses allege,  to  have  turned  so  cumbersome  a  float  134  feet  to  the 
eastward,  so  as  to  enter  the  eastern  passage  at  all.  The  tide  was 
running  flood  at  the  rale  of  some  three  miles  an  hour,  and  the  boat, 
thoagh  ander  a  slow  bell,  must  have  had  some  considerable  headway, 
or  she  could  not  have  been  steered  at  all,  nor  have  crossed  from  one 
passage  to  the  other.  A  disinterested  witness,  standing  on  the  dock 
aboat  700  feet  below  the  bridge,  testified  that  the  tug  and  float  seemed 
to  be  about  in  mid-river,  heading  for  the  east  passage.  The  east 
passage,  however,  was  from  two-thirds  to  three-fourths  of  the  distance 
across  the  river;  so  that  if  this  witness'  statement  is  to  be  accepted, 
the  tug  and  float  were  not  heading  directly  up  river,  bat  must  have 
been  heading  to  the  eastward,  so  as  to  reach  and  pass  through  the 
eastern  passage.  To  this  extent  the  evidence  of  the  respondents  is 
therefore  partially  corroborated,  although  the  distance  was'  much 
greater  than  they  state.  The  east  passage  was  some  25  or  26  feet 
wider  than  the  tag  and  float.  Had  they  been  beading  from  below  in  a 
straight  'line  for  the  east  passage,  and  gone,  as  the  captain  says  he 
did  go,  within  three  or  four  feet  of  the  east  abutment,  they  would  have 
cleared  the  other  side  by  over  20  feet,  and  the  corner  of  the  draw 
mast  have  been  nearly  25  feet  less  than  fully  open  in  order  to  Lave 
struck  the  pilot-house, — a  distance  nearly  double  the  distance  esti- 
mated by  the  libelant's  witneBses. 

From  these  considerations  I  am  satisfied  that  the  tug  and  float  did 
not  approach  the  draw  in  line  with  the  opening,  as  they  might  and 
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should  have  done ;  but  that  they  approached  it  somewhat  upon  tin 
angle,  and  must  be  held  in  fault  for  doing  so  when  nothing  constrained, 
them.  The  tide  there  flows  about  true,  and  they  oould  not  have  been 
deflected  bycurrents. 

On  the  part  of  those  in  charge  of  the  bridge,  it  is  clear  from  the 
evidence  that  they  had  abundant  notice  of  the  approach  of  the  tug, 
and  abundant  time  to  give  her  all  available  space.  The  engineer 
thinks  that  he  bad  the  draw  open  one  or  two  minutes  before  the  col- 
lision. He  saw  she  was  coming  upon  an  angle,  but  made  no  effort 
to  favor  her  passage  by  revolving  the  draw  beyond  the  middle  line, 
as  he  testifies  it  was  the  practice  to  do  when  necessary.  The  open 
draw  extended  some  79  feet  down  the  river.  There  were  no  guards 
beneath  of  any  kind  to  protect  vessels  approaching  it,  sach  as  exist 
in  many  cases.  Reasonable  consideration  for  the  safety  of  vessels 
going  through  such  a  passage,  where  the  tide  is  so  strong,  would 
seem  to  demand  that  such  guards  should  be  constructed  correspond- 
ing with  the  open  projection.  But,  without  determining  that  point 
here,  it  seems  clear  that  where  no  such  guards  exist,  and  where  the 
tide  is  strong,  and  the  vessel  is  seen  approaching  upon  an  angle,  and 
likely  to  hit  the  edge  of  the  draw  if  it  be  not  moved,  ordinary  care 
demands  that  the  draw  be  moved  farther  in  order  to  avoid  accidents. 
The  evidence  shows  that  there  was  abundant  time  to  do  this,  and 
that  it  might  have  been  done  with  the  utmost  ease.  Failure  to  per- 
form this  simple  and  customary  duty  must  be  held  contributory  neg- 
ligence on  the  part  of  the  engineer.  The  mode  of  collision  shows  that 
had  the  draw  been  moved  a  few  feet  further  the  collision  would  not 
have  taken  place.  Both  parties,  upon  the  facts,  must  be  held  to  have 
contributed  to  the  collision ;  and  the  libelant  is  therefore  entitled  to 
one-half  of  his  damages  and  costs,  provided  the  corporation  respond- 
ent is  answerable  for  the  neglect  of  the  engineer  to  open  the  draw 
further. 

2.  I  deem  it  unnecessary  to  consider  here  the  somewhat  nice  dis- 
tinctions which  have  been  made  in  the  several  cases  decided  in  the 
court  of  appeals  in  this  state  as  regards  the  liability  of  a  city  corpo- 
ration for  the  negligent  acts  of  the  servants  employed  under  its  dif- 
ferent heads  of  departments  as  constituted  bylaw.  As  respects  neg- 
ligence by  the  employes  of  the  department  of  public  charities  and 
correction,  of  the  fire  department,  and  of  the  board  of  education,  it 
has  been  adjudged  that  the  corporation  is  not  liable.  Mtixmilian  v. 
Mayor,  etc.,  62  N.  Y.  16«;  Smith  v.  City  of  Rochester,  76  N.'Y.  506; 
Ham  V,  Mayor,  etc.,  70  N.  Y.  459.  The  first  of  these  cases  was  fol- 
lowed by  this  court  in  the  case  of  Haight  v.  Mayor,  etc.,  24  Fed.  Rep. 
93.     In  the  same  case,  however,  Foloeb,  J.,  says,  page  170 : 

"The  duty  of  keeping  in  repair  streets,  bridges,  and  otlier  common  ways 
of  passage,  and  sewers,  and  a  liability  for  a  neglect  to  perform  that  duty, 
rests  upoa  an  express  or  implied  acceptance  of  the  power,  and  an  agreement 
so  to  do.  It  Is  a  duty  with  which  the  city  is  charged  for  its  own  corporate 
benefit,  to  be  performed  by  its  own  agents,  as  its  own  corporate  act." 
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The  Harlem  bridge  was  declared  by  statute  to  be  a  pablio  high- 
way,  the  care  and  custody  of  which  devolved  by  the  act  of  1867,  c. 
774,  upon  the  counties  of  New  York  and  Westcbester.  By  the  laws 
of  1871,  e.  574,  the  custody  and  control  of  the  bridge  passed  to  the 
department  of  parks,  one  of  the  departments  of  the  respondents ;  and 
when,  in  1873,  the  south-east  portion  of  Westchester  county,  includ- 
ing the  territory  about  the  bridge,  was  annexed  to  the  city  of  New 
York,  the  exclnsive  control  of  the  bridge  passed  to  the  department  of 
parks,  in  precisely  the  same  manner  as  that  department  had  the  care 
and  control  of.  the  streets  in  the  upper  parts  of  the  city,  and  in  the 
annexed  territory.  In  the  recent  case  of  Ehrgott  v.  Mayor,- etc.,  96 
N.  Y.  264,  the  corporation  was  held  answerable  for  an  injury  to  the 
plaintiff  through  negligence  in  the  care  of  the  streets  in  the  annexed 
district  in  charge  of  the  department  of  parks.  The  court  say,  (page 
872:) 

"It  is  the  duty  of  the  city  to  keep  its  streets  in  repair,  and  that  duty  as  to 
all  the  streets  in  the  annexed  territory  is  devolved  upon  the  parlc  commis- 
sioners. It  is  a  duty  which  they  discliarge,  not  fur  themselves,  not  for  the 
pnblic  generally,  but  for  the  city.  The  duty  is  not  taken  away  from  the  city. 
It  is  still  bound  to  discharge  the  duty,  and  the  park  commissioners  are  the 
agency  through  which  it  discharges  it" 

There  can  be  no  distinction  in  the  obligations  of  the  city  as  respects 
their  eare  of  the  streets,  and  their  care  of  the  bridges  that  are  de- 
clared by  statute  a  public  highway.     The  court  of  appeals^moreover, 
in  the  case  last  cited,  cite  with  approval  the  case  of  Richardg  v.  The 
!       Mayor,  16  Jones  &  8.  815,  where  the  city  was  held  answerable  for  an 
injury  happening  through  a  defect  in  a  bridge  which,  like  the  pres- 
ent, was  onder  the  control  of  the  department  of  parks.     These  cases 
seem  to  me  to  be  equivalent  to  an  express  adjudication  by  the  state 
eonrts  that  the  corporation  is  liable  for  any  negligence  in  the  man- 
agement of  streets  or  bridges  under  the  department  of  parks;  and  as 
I       an  adjudication  upon  the  relation  of  that  department  to  the  corpora- 
{       tion  under  the  state  laws,  it  must  be  adopted  and  followed  by  this 
eonrt. 

The  duty  to  take  proper  care  of  a  bridge  includes  the  duty  to  make 
!  proper  provision  for  the  passage  of  vessels  through  the  draw.  The 
waters  of  the  Harlem  river  are  public  navigable  waters  of  the  United 
I  States.  In  constructing  the  bridge  with  a  draw,  and  in  undertaking 
!  to  open  and  manage  the  draw  so  as  to  allow  vessels  to  pass,  the  state 
j  and  the  city  have  recognized  the  right  of  vessels  to  pass  through 
I  without  any  appeal  to  the  national  authority  to  protect  that  right. 
People  V.  Saratoga,  etc.,  R.  Co.,  15  Wend.  113,  134,  136 ;  Kscanaba 
Co.  T.  Chicago,  107  U.  8.  678,  683 ;  8.  C.  2  Sup.  Ct.  Rep.  185 ;  Mil- 
ler V.  Mayor,  etc.,  109  U.  8.  385,  393;  S.  C.  3  8up.  Ct.  Rep.  228. 
Having  thus  recognized  the  rights  of  commerce,  and  undertaken  to 
provide  accommodations  for  the  passage  of  vessels,  the  corporation 
is  bound  that  the  custodians  of  the  bridge  shall  use  ordinary  diligence 
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to  avoid  accidents  to  vessels  going  through  the  draw  at  castomary 
hours,  and  .in  the  customary  manner,  as  one  of  the  incidents  of  the 
oare,  management,  and  control  of  the  bridge  itself.  It  is  responsible, 
therefore,  for  the  want  of  ordinary  care  and  diligenoe  in  its  servants, 
and  for  tbe  consequent  damage. 

Both  parties  being  found  in  fault,  the  libelant  is  entitled  to  one- 
half  his  damages  and  costs,  and  an  order  of  reference  may  be  taken 
to  compute  the  amount,  if  not  agreed  npon. 


In  re  Thk  Gabdem  City.* 
{DUIriet  Court,  S.  D.  New  York.    April  10, 1886.) 

Aduibai.tt — Practicb  —  Costs— Fn.iNO  Petition — Liuitation'  of  LiABiLrrr 
Act— Delat — State  Court  Sttits- Term  Fees- Witness  Fees. 

Fifteen  months  after  one  suit,  and  eleven  months  after  a  second  suit,  had 
been  be^un  in  a  state  court  ag-ainst  the  owners  of  the  ferry-boat  Oarden  City, 
proceedings  to  limit  liabilitywere  taken;  and  when  the  cases  were  ready  for 
trial,  and  witnesses  were  present,  further  proceedings  in  the  state  court  were 
stayed  bv  injunction  issuing  from  this  court.  The  Garden  City  was  held 
chargeable  with  negligence  by  this  court  on  the  same  issue  of  fact  joined  in 
tlie  suits  in  the  state  court.  On  motion  for  an  order  directing  that  claimant's 
costs,  incurred  in  the  state  court  suits  before  the  petition  to  limit  liability  was 
filed,  be  allowed  as  part  of  the  damages  recoverable,  hdd  that,  as  petitioners, 
after  the  commencement  of  the  second  suit  in  the  state  court,  were  legally  in 
the  same  situation  as  when  they  filed  their  petition  nearly  a  year  afterwards, 
they  should  equitably  pay  the  charges  accruing  after  a  reasonable  time  to 
file  the  petition,  as  incident  to  the  claimant's  loss  and  injury,  which  had  ac- 
crued in  the  mean  time,  and  which  would  have  been  avoided  by  the  more 
prompt  filing  of  the  petition.  Claimant's  term  fees  in  the  state  court  and 
witness  fees  were  therefore  allowed  against  the  petitioners. 

In  Admiralty, 

Shipman,  Barlow,  Laroque  dt  Choate,  for  petitioners. 

Chas.N.  Judson  and  Samuel  A.  Skidmore,  for  claimants. 

Bbowm,  J.  The  claimants,  to  whom  damages  were  allowed  in  the 
above  proceedings,  have  applied  t'O  the  court  for  an  order  directing 
that  their  costs,  or  a  part  of  their  costs,  incurred  in  the  suits  in  the 
state  court  before  the  petition  was  filed,  shall  be  allowed  as  part  of 
their  damages.  These  expenses  are  asked  for  on  account  of  the 
long  delay  of  the  petitioners  in  filing  their  petition  to  limit  liability, 
during  which  these  costs  became  chargeable,  and  upon  the  authority 
of  tbe  following  paragraph  in  the  opinion  of  the  supreme  court  in 
the  case  of  The  Benefactor,  103  U.  S.  245 : 

"Precisely  when  the  owners  of  a  ship  in  fault  ought  to  be  regarded  as  pre- 
cluded from  instituting  proceedings  for  a  limitation  of  liability  might  be  dif- 
ficult to  state  in  a  categorical  manner.     Perhaps  they  can  never  be  precluded 

■Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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80  long  as  any  damage  or  loss  lemains  unpaid.  But  in  a  particular  case  relief 
Should  not  be  granted  except  upon  condition  of  compensating  tlie  otlier  party 
for  any  costs  and  expenses  tie  may  have  incurred  by  reason  of  the  delay  in 
claiming  the  benefit  of  the  law."  i 

In  that  case  the  proceedings  to  limit  liability  were  filed  a  little  less 
than  two  years  after  the  accident,  and  some  four  months  after  a  jndg- 
ment  in  favor  of  the  claimants  for  damages  and  costs  in  the  district 
court,  and  after  an  appeal  to  the  circuit.  In  the  present  case  the 
petition  was  filed  about  16  months  after  the  accident,  about  15  months 
after  the  commencement  of  the  first  suit  in  the  state  court,  and  11 
months  after  the  second  suit  in  the  state  court.  When  the  cases 
were  ready  for  trial,  and  witnesses  were  present,  further  proceedings 
therein  were  stayed  througb  an  injunction  obtained  from  this  court, 
npon  the  petition  filed  shortly  previous.  As  this  court,  upon  the 
same  issue  of  fact  joined  in  this  case,  has  found  the  Garden  City 
chargeable  with  negligence,  it  must  be  assumed  that  the  plaintififs  in 
those  cases  would  have  recovered  a  judgment,  including  their  costs, 
as  well  as  damages,  had  the  injunction  not  been  issued.  If  the  peti- 
tion to  limit  liability  had  been  filed  within  a  reasonable  time  after  the 
second  suit  was  commenced,  the  several  term  fees  taxable  under  the 
state  laws  would  have  been  avoided.  These  costs  by  the  state  law 
were  a  fixed  charge  against  the  petitioners,  which  had  already  accrued 
before  the  petition  was  filed,  although  taxable  only  upon  recovery  of 
judgment.  In  the  case  of  The  Benefactor,  supra,  I  assume  that  the 
eoste  included  in  the  decree  of  the  district  court  were  allowed  as  part 
of  the  damages.  Section  4284  of  the  Revised  Statutes  provides  that 
those  injured  "shall  receive  compensation  in  proportion  to  their  re- 
spective losses. "  The  losses  referred  to  are  the  losses  "suffered  by 
several  freighters  or  owners  of  any  property  whatever." 

The  compensation  is  not  in  terms  confined  to  the  value  of  the  prop- 
erty lost ;  so  that  it  cannot  be  said  that  the  statute  necessarily  ex- 
elndes  any  compensation  for  necessary  charges  incurred  in  addition 
to  the  value  of  the  property ;  and  the  paragraph  cited  from  the  opin- 
ion in  the  case  of  The  Benefactor  shows  that  costs  and  expenses  may 
in  some  oases  become  a  subject  of  compensation. 

The  present  case  differs  from  that  of  The  Benefactor  only  in  the  fact 
that  here  no  judgment  including  costs  had  been  obtained  before  the 
petition  was  filed.  But  the  costs  included  in  a  judgment  are  always 
distinguishable  from  the  damages ;  and  if  the  costs  included  in  a  judg- 
ment already  recovered  may  be  admitted  as  part  of  the  damages  or 
loss  sustained,  in  the  subsequent  proof  of  claims  in  proceedings  to 
limit  liability,  it  cannot  be  incompetent  to  allow  similar  costs,  which 
have  already  accrued  before  the  filing  of  the  petition,  where  the  other 
eircnmstances  of  the  case  make  it  equitable.  The  law  in  limited  lia- 
bility proceedings  has  been  mainly  built  up  by  the  decisions  and 
rules  of  the  supreme  court,  founded  upon  the  meager  outline  of  the 
statute,  and  upon  the  general  dootines  of  the  maritime  law  recog- 
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iiize.4  and  adopted  by  that  statute.  Providence,  etc.,  Co.  t.  HUl,  etc, 
Co.,  109  U.  S.  593;  S.  C.  3  Sup.  Ct.  Rep.  379,  617.  In  carrying  out 
the  law  as  thus  developed,  I  do  not  feel  at  liberty  to  disregard  any 
clear  intimations  of  the  supreme  court  as  respects  the  equitable  con- 
ditions which  should  attend  its  administration  in  particular  cases. 

The  circumstances  of  the  present  case  have  considerable  analogy 
to  that  of  The  Benefactor,  as  respects  the  equity  of  this  application. 
After  the  commencement  of  the  second  suit  in  the  state  court,  the 
petitioners  were  legally  in  the  same  situation  that  they  were  in  when 
they  filed  their  petition  nearly  a  year  afterwards.  Although  there 
were  doubtless  sufficient  reasons  for  hesitating  in  their  application, 
nevertheless,  having,  after  this  considerable  interval,  made  their 
application,  and  had  the  benefit  of  it,  it  is  but  equitable  that  they 
should  pay  those  charges,  fixed  by  statute,  which  had  accrued  in 
the  pending  suits  in  the  mean  time.  Those  charges  are  expenses 
which  the  plaintiffs  in  those  suits,  the  claimants  here,  have  unques- 
tionably incurred,  as  incident  to  their  loss  and  injury,  which  would 
have  been  avoided  by  the  more  prompt  filing  of  the  petition.  It 
does  not  appear  that  the  petitioners  were  in  a  situation  properly  to 
file  their  petition  till  after  the  commencement  of  the  second  suit. 
For  that  reason,  I  allow  against  them  the  amount  of  five  term  fees 
only,  with  witness  fees;  namely,  ^55  in  each  case. 


The  Hableu.* 

MnsBAT  V.  The  Hableh. 

(Dittriet  Court,  8.  D.  JV«w  Tork.    April  1, 1885.) 

Oakstbsb— Carbibr  of  PASSBKeBBS— OTSBLOAOora  Steamkbs— Pbhaitt— Bx- 

CUB8I0N   PBKMIT— EVIDENOB. 

While  the  penalties  imposed  by  law  for  overcrowding  steam-boats  must  be 
adjudged  without  hesitation  where  the  provisions  designed  for  the  security 
of  life  are  violated,  the  court  ought  to  be  satisfied  that  we  violation  ia  clearly 
made  out  before  finding  the  defendants  liable.  On  the  evidence  in  this  case, 
showing  but  a  single  count,  made  at  dusk,  amid  a  rush  of  the  passengers,  un- 
verified by  any  other  evidence,  and  other  circumstances  making  the  excess 
improbable,  held,  that  the  libelant  had  not  satisfactorily  proved  that  the  Har- 
lem had  more  passengers  than  were  allowed  under  her  excursion  jjermit,  and 
the  libel  should  therefore  be  dismissed.  Held,  also,  that  an  excursion  permit, 
given  br  the  proper  inspectors,  for  an  additional  number  of  passengers,  for 
a  period  of  20  days,  was  not  so  clearly  void  on  its  face  as  to  exclude  the  addi- 
tional number  from  the  lawful  count 

In  Admiralty. 

Henry  O.  Atioater,  for  libelant. 

Scudder  dt  Carter,  (Geo.  A.  Black,)  for  respondents. 

*  Beported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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Bbowh,  J.  1.  The  excursion  pdnnit  is  a  sufiScient  protection  to 
the  steamer  against  liability  op  to  the  number  allowed  by  the  special 
permit.  It  was  not  void  upon  its  face ;  it  was  not  fraudulently  ob- 
tained ;  it  has  never  been  set  aside ;  and  its  validity  is  not  one  of 
the  issues.  I  think  it  was  intended  by  the  inspectors,  as  well  as  by 
the  owners,  to  cover  just  such  trips  as  the  Harlem  was  making.  I 
am  not  prepared  to  hold  it  such  an  excess  of  authority  in  the  inspect- 
ors, under  the  law,  as  to  make  it  void  upon  its  face.  This  serves  as 
a  protection,  therefore,  for  the  trip  from  Nes^ark  to  Bay  Eidge,  as  the 
number  of  passengers  on  that  trip  did  not  exceed  that  allowed  by  the 
special  permit. 

2.  Whether,  upon  the  return  trip,  the  number  allowed,  850,  was 
exceeded,  is  a  question  very  sharply  litigated.  I  am  entirely  satis- 
fied of  the  general  integrity  and  competency  of  Mr.  Kelly,  who  was 
employed  by  the  libelant  to  count  the  passengers.  The  libelant's 
case  rests  entirely  on  the  correctness  of  bis  count  of  the  passengers,  as 
tbey  were  coming  off  the  boat  at  Newark,  on  the  nineteenth  of  July, 
between  8  and  8.30  o'clock  p.  m.  According  to  the  almanac,  the  sun 
set  at  7.37,  so  that  the  count  was  made  about  three-quarters  of  an 
hour  after  sunset,  in  the  twilight.  The  evidence  is  that  the  passen- 
gers went  off  with  a  rush,  as  they  would  naturally  do  at  such  a  time. 
Their  tickets  had  been  surrendered  on  coming  aboard,  and  there  was 
nothing  to  check  the  hurry  and  confusion  usual  on  a  late  exit.  The 
difficulty  of  counting  with  any  accuracy  under  such  circumstances  is 
manifest;  and  it  was  practically  conceded  by  Mr.  Kelly  himself  in 
stating  that  he  could  not  count  the  passengers  accurately,  even  as 
they  went  on  the  boat  at  Bay  Bidge,  and  he  consequently  gave  it  up 
there. 

On  the  other  band,  there  is  considerable  force  in  the  respondents' 
evidence  that  the  legal  limit  was  not  exceeded.  It  is  the  best  evi- 
dence that  the  respondents  could  possibly  give  in  the  absence  of  a 
perfectly  exact  count.  The  three  boats  present  at  Bay  Bidge  seem 
to  have  had  sufficient  capacity  for  all  that  could  have  been  there 
within  a  half  hour  of  the  Harlem's  leaving.  They  had  perfect  ar- 
rangements for  shutting  off  passengers  when  the  boats  were  properly 
loaded,  and  the  practice  was  to  give  that  order  when  the  limit  was 
reached  within  .50.  As  there  were  plainly  present  full  boat  accom- 
modations for  all  the  passengers  to  be  carried,  there  was  no  tempta- 
tion, and  no  reason,  for  putting  more  than  the  number  allowed  on 
any  one  boat.  The  superintendent  was  in  the  habit  of  counting 
those  who  came  aboard;  and  he  testifies  that  in  this  case  he  did 
count  them,  and  shut  them  off,  as  usual,  when  within  50  of  the  num- 
ber allowed,  leaving  behind  some  25  or  SO  in  the  inclosure  on  the 
pier. 

While  the  penalties  imposed  by  law  must  be  adjudged  without  hes- 
itation where  the  provisions  designed  for  the  security  of  life  are  vio- 
lated, the  court  ought  to  be  satisfied  that  the  violation  is  clearly  made 
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out  before  finding  the  defendanfs  liable.  Under  the  oircumstances 
of  this  case,  I  do  not  feel  sufficiently  satisfied  on  this  point  to  decree 
jadgment  for  these  heavy  penalties.  The  difficulty  of  counting  acca- 
rately  in  the  twilight,  on  the  final  rush  from  the  boat ;  the  absence  of 
any  verification  of  Mr.  Kelly's  count  by  other  persons  who  might 
have  been  procured  to  count  the  passengers,  either  when  they  came 
off  or  when  they  went  on;  the  testimony  of  the  defendants;  and  the 
circumstances  of  the  various  boats  at  Bay  Bidge  about  the  time  of 
the  Harlem's  return  voyage, — seem  to  me  to  cast  so  much  doubt  on 
the  accuracy  of  Mr.  Kelly's  single,  unverified  count  tLat  I  feel  con- 
strained to  withhold  judgment  for  the  libelant ;  and  therefore  direct 
the  libel  to  be  dismissed. 


The  Columbia.* 
{Di»(riet  Cdvrt.  D.  Mauachutetit.    April  10, 1886.) 

CoixiBioN — Pilot-Boat  Becalmed— Steameb  Approachino  from  Astbbm— 
Failttre  to  Seasonably  Show  Liqiited  Torch — Neglect  to  Stop  and 
Rrvebsb— Half  Dakaobs. 

The  pilot-boat  8.  was  run  into  by  the  steamer  C.  The  latter's  speed,  at  the 
time  of  the  colligjon,  was  eight  knots;  the  former  was  becalmed.  The  line 
of  approach  of  the  steamer  was  from  astern,  thereby  shutting  out  the  side 
lights  of  the  pilot-boat.  The  pilot-boat  was  seen  "right  ahead"  when  the 
steamer  was  three  or  four  lengths  off.  The  steamer's  helm  was  ordered 
"hard  a-port, "  but  no  change  was  made  in  her  speed.  Held,  that  as  the  evi- 
dence shows  that  the  steamer  could  have  been  stopped  in  going  twice  her 
length,  the  order  "hard  a-port"  was  not  sufficient;  she  should  have  been 
stopped,  and  her  engines  reversed.  Held,  that  the  flare-up  light  of  the  pilot- 
boat,  if  shown  at  all,  was  not  shown  seasonably.  To  exempt  herself  from 
fault,  a  lighted  torch  should  have  been  seasonably  exhibited  over  her  stem. 

C.  T.  Bonney,  for  libelant. 
Oeorge  Putnam,  for  claimant. 

Nelson,  J.  This  case  was  a  libel  for  collision  by  the  owner  of 
the  pilot-boat  Sprite,  of  Boston,  against  the  English  steam-ship 
Columbia.  The  collision  occurred  in  Massachusetts  bay,  10  miles 
east  of  Boston  light,  at  15  minutes  after  12  o'clock,  on  the  morning 
of  July  4,  1881.  The  Sprite  was  returning  to  Boston  from  a  cruise 
for  vessels  in  the  bay.  She  had  her  side  lights  set  and  burning,  and 
was  lying  becalmed  on  the  port  tack,  her  mainsail,  foresail,  and  jib 
set,  beading  nearly  due  west,  with  one  man  on  deck  as  lookout  and 
keeper.  Her  master  was  below  in  the  cabin,  and  the  rest  of  the  men 
were  asleep.  The  night  was  fine  and  clear;  lights  could  be  seen  at 
a  great  distance.  The  Columbia  was  on  a  voyage  from  Liverpool  to 
Boston,  and  bad  taken  a  pilot.     She  was  running  at  a  speed  of  eight 

'Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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knots,  and  was  steering  a  course  dae  west  for  Boston  light.  The  pilot 
and  second  officer  were  on  the  bridge.  A  lookout  was  stationed  for- 
ward. Her  master  was  also  on  deck.  As  the  steamer  was  coming 
ap  directly  astern  of  the  pilot-boat,  the  side  lights  of  the  latter  w^e 
of  course  invisible  to  those  in  charge  of  the  steamer.  The  port  bow 
of  the  steamer  struck  the  pilot-boat's  main  boom,  and  carried  away 
her  mainmast  and  main-boom,  and  split  her  mainsail  and  foresail. 

To  exempt  herself  from  responsibility,  it  is  necessary  for  the  pilot- 
boat  to  prove  that  she  seasonably  exhibited  a  lighted  torch  over  her 
stem.  Her  lookout  states  that  he  first  saw  the  lights  of  the  steamer 
three  or  fonr  miles  qff,  and  showed  a  Sare-up  light.  He  then  went 
below  and  called  the  master.  The  master  came  on  deck,  looked  at  the 
steamer,  and  went  below  again.  The  lookout  called  him  a  second 
time.  Both  agree  that  no  flare-up  was  shown  after  the  first  one,  un- 
til the  master  came  on  deck  the  second  time.  I  am  not  convinced 
tbdt  the  lookout's  statement  as  to  the  first  flare-up  is  true.  It  was 
not  seen  on  the  steamer.  The  sailing  master  of  a  yacht  in  the 
vicinity,  who  was  watching  the  pilot-boat  and  steamer,  saw  the  second 
flash,  bnt  did  not  see  the  first  one.  This  man  was  called  as  a  witness 
by  the  pilot-boat.  There  was  also  evidence  that  the  master  of  the 
pilot-boat  complained  of  the  conduct  of  the  lookout.  Nor  do  I  think 
it  is  sufficiently  proved  that  a  second  flare-up  was  shown  until  the 
pilot-boat  was  so  close  under  the  bows  of  the  steamer  that  the  light 
coald  not  be  seen  from  the  deck  and  bridge  of  the  latter.  The  state- 
ments of  the  master  and  lookout,  and  the  other  evidence  in  the  case, 
are  not  sufficient,  in  my  judgment,  to  overcome  the  strong  presump- 
tion that,  in  the  clear  atmosphere,  a  flare-up  light  on  the  pilot-boat 
would  not  have  escaped  the  observation  of  the  pilot,  second  officer, 
and  lookout  on  the  steamer,  who  were  all  looking  ahead  for  lights. 
It  is  certain  they  saw  no  flash-light  before  the  collision.  A  man  on 
the  steamer,  not  in  the  watch  on  deck,  called  by  the  libelant,  says  he 
saw  a  flash-light  on  the  pilot-boat  when  a  ship's  length  off.  He  was 
not  in  as  good  a  position  to  see  ahead  as  those  engaged  in  the  man- 
agement of  the  ship,  and  I  doubt  his  story. 

As  to  what  occurred  on  board  of  the  steamer,  the  evidence,  taken 
in  its  most  favorable  light  for  her,  shows  this :  The  lookout  reported 
"a  vessel  right  ahead."  The  second  officer,  who  was  in  charge,  says 
that  on  the  report  of  the  lookout  he  looked  and  saw  nothing.  He 
then  took  his  glasses,  and  looked,  and  saw  a  dark  object  ahead,  and 
he  then  gave  the  order  hard  aport.  The  lookout  states  that  the.  pilot- 
boat,  when  first  reported,  was  three  or  four  lengths  off.  It  also  ap- 
pears from  his  testimony,  as  well  as  from  that  of  the  pilot,  that  the 
ship  was  stopped,  after  the  collision,  in  going  twice  her  length.  The 
report  of  the  lookout  of  "a  vessel  right  ahead"  was  a  clear  indication 
that  a  collision  was  imminent.  The  order  "hard  aport"  was  there- 
fore not  sufficient  under  the  circumstances.  The  order  should  have 
been  to  stop  and  reverse.     Upon  the  steamer's  own  evidence,  this 
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would  have  prevented  the  accident.  This  was  leqnired  b;  the  sailing 
rules  of  both  nations,  and  was  the  plain  duty  of  the  steamer. 

Having  held  the  pilot-boat  at  faalt  upon  another  ground,  I  have 
not  found  it  necesBaiy  to  consider  the  defense  made  by  the  steamer 
that  the  pilot-boat  was  sailing  with  side  lights,  and  not  under  a  mast- 
head pilot  light. 

Both  vessels  being  at  fault,  a  decree  is  to  be  entered  for  the  libel- 
ant for  one-half  the  damages.     Ordered  accordingly. 


Mason  v.  Ervine  and  others.^ 
(Cfireuit  Oovrt,  E.  D.  LoukiatM.   December  10, 1885.) 

1.  ASMTRALTT — PbAOTIOB — ^APPEAI, — BONS — PARTIES. 

Where  the  motion  and  order  for  appeal  were  not  taken  against  any  of  the 
numerous  libelants  by  name,  and  where  no  bond  was  given  in  favor  of  anjr 
other  than  one  of  the  libelants,  the  appeal  can  only  hold  as  to  him,  and  must 
be  dismissed  as  to  the  others. 

2.  Sahb— Amekd>cbnt  of  Process. 

On  appeal  from  district  to  circnit  court,  defective  process  cannot  be  cured 
by  amendment. 
8.  Saitb— DiauiBSAi,. 

Tha  City  of  Lincoln,  19  Fed.  Rep.  430,.  followed. 

On  Motion  to  Dismiss  Appeal. 

0.  B.  Sansum,  for  libelant  and  appellant. 

J.  R.  Beckwith,  for  defendants  and  appellees. 

Pardee:,  J.  This  case  seems  to  be  similar  in  all  respects  to  the 
case  of  KeUy  v.  The  City  of  Lincoln,  decided  by  this  court  at  the  last 
term,  and  reported  in  19  Fed.  Bep.  460.  In  the  Kelly  Case  an  ap- 
peal was  well  taken  against  Kelly,  but  not  against  the  other  libelants. 
Here  an  appeal  is  well  taken  against  John  Ervine,  but  not  against 
any  of  the  other  respondents.  In  the  KeUy  Case  the  appeal  was  dis- 
missed as  to  fill,  Kelly  included,  because  as  against  Kelly  the  amount 
in  controversy  was  less  than  $50.  In  the  instant  case  it  does  not  as 
yet  appear  whether  the  case  is  one  that  is  appealable  against  Ervine 
alone.  If  it  is,  the  appeal  can  stand  as  to  him ;  if  not,  it  can  here- 
after be  dismissed.  There  is  no  authority  for  the  court  to  allow  by 
amendment  new  parties  to  be  brought  into  the  case  on  appeal.  None 
of  the  parties  respondent  in  the  district  court,  except  Ervine,  are  par- 
ties to  the  appeal,  and  no  bond  taken  at  this  late  day  ought  to  be 
permitted  to  bring  them  in. 

Tbe  motion  to  dismiss  must  be  granted  for  all  the  respondents,  ex- 
cept Ervine,  and  it  is  so  ordered. 

'Reported  by  Joseph  P.  Homor,  Esq.,  of  tbe  Kew  Orleans  bar. 
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TouNO  r.  Abonsok. 
(DiMtrtet  Oovri,  B.  D.  New  York,    AprD  17.  1888.) 

OODKTS— FkDRBAI.  AHD  StATK  OOOBTa— BXECUnOir— StJPFLBXXmUIT  Proohzd- 
IRa»— RBCBIYKBa. 

Upon  an  examination  of  a  Judgment  debtor  in  proceedings  supplementary 
to  execatlon,  in  accordance  with  the  state  practice  in  common-law  actions,  at 
a  snbetitate  for  the  old  creditors'  bill,  a  federal  court  is  not  bound  to  appoint 
the  same  person  as  receiver  that  was  previously  appointed  in  a  similar  prior 
proceeding  in  the  state  courts.  As  these  independent  lurisdictions  have  no 
common  superior,  confusion  and  conflict  will  De  most  litcely  avoided  by  the 
appointment  of  independent  receivers.  Kspecislly  should  a  different  receiver 
be  appointed  where  circomstances  afford  reasonable  suspicion  that  the  prior 
receiver  was  obtained  by  collusion  with  the  iudgment  debtor. 

At  Law. 

Nelson  Smith,  for  plaintiff. 

O.  W.  Carr,  for  defendant. 

Bbowh  J.  Upon  an  examination  in  prooeedings  sapplementaiy  to 
execotion  upon  a  judgment  of  this  court,  in  a  common-law  action,  in 
aecordanoe  with  the  practice  of  the  state  courts  under  the  state  Code  of 
Procedure,  which  has  been  in  part  adopted  by  this  conrt,  the  plain- 
tiff is  entitled  to  tue  appointment  of  a  receiver;  and  it  is  urged  that 
the  court  should  appoint  the  same  receiver  already  appointed  by  the 
state  court  upon  a  small  judgment  of  about  $100  prior  to  the  pro-> 
eeedings  in  this  action.  Where  similar  supplementary  prooeedings 
are  had  upon  judgments  in  different  courts  of  the  state,  it  is  provided 
by  section  2466  of  the  New  York  Code  of  Procedure  that  no  other  re- 
eeiver  shall  be  appointed,  but  that  an  order  may  be  made  in  any 
sabsequent  cause  extending  the  receivership  to  the  proceeding  in  that 
eanse.  Section  2471  declares  that  such  a  receiver  "is  subject  to  the 
direction  and  control  of  the  court  out  of  which  the  execution  was  is- 
sned;"  and,  npon  any  subsequent  orders  extending  the  receivership 
to  other  judgments,  "the  control  over,  and  direction  of.  the  receiver 
with  respect  to  that  judgment  remain  in  the  court  to  whose  con- 
trol and  direction  he  was  originally  subject. " 

The  latter  provision  indicates  a  manifest  objection  to  the  appoint- 
ment by  a  federal  court  of  the  same  receiver  that  has  been  appointed 
in  the  state  court.  By  accepting  a  subsequent  appointment  from  a 
federal  court,  the  receiver  would  become  amenable  to  the  federal  juria> 
diction.  But'  no  mere  order  appointing  him,without  his  acceptance, 
could  make  him  so.  If  he  accepted  the  federal  appointment,  he 
woold  become  subject  to  the  direction  of  two  independent  tribunal^ 
npon  the  application  of  different  creditors,  without  concert  of  action* 
and  with  no  common  superior.  Such  a  receiver  would  be  liable  to 
become  subject  to  conflicting  orders,  and  to  conflicting  duties,  unless 
the  federal  conrt,  or  the  state  court,  were  to  renounce  any  authority. 
direction,  or  control  over  him,  or  over  the  fund  of  which  the  receiver 
v.27F.no.3— 16 
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might  become  possessed ;  which  is  manifestly  inadmissible.  The  state 
statute  intmsts  all  control  over  the  receiver  in  the  case  of  several  ap- 
pointments in  different  state  courts  to  the  court  by  whom  the  receiver 
was  originally  appointed,  and  thereby  any  confusion  or  conflict  of 
jurisdiction  is  avoided  among  the  several  state  tribunals.  But  that 
statute  cannot  control  the  appointments  of  the  federal  courts. 

A  receiver  is  an  officer  of  the  court  that  appoints  him.  He,  and 
the  fund  that  he  represents,  must  be  under  the  control  of  the  court 
that  appoints  him,  except  in  so  far  as  some  statute  otherwise  pro- 
vides. He  has  no  authority  beyond  the  jurisdiction  that  appoints 
him.  Booth  v.  Clark,  17  How.  322.  A  federal  court  could  not  re- 
tain its  proper  independence  and  control  over  the  receiver  appointed 
by  it  in  its  own  cause  if  it  were  to  appoint  a  state  officer  subject  by 
state  statutes  to  the  exclusive  control  of  a  state  tribunal.  There  is 
no  state  or  federal  statute  authorizing  a  state  court  to  direct  the  re- 
ceiver, or  to  control  the  fund,  in  the  interest  or  for  the  benefit  of  a 
creditor  under  a  federal  judgment.  His  relief  and  protection  devolve 
on  the  federal  court  in  which  the  judgment  was  obtained. 

It  is  asserted  that  the  receiver  appointed  on  the  small  prior  judg- 
ment in  the  state  court  has  never  done  anything  in  regard  to  the 
debtor's  estate,  and  that  there  is  ground  to  believe  that  the  proceed- 
ing and  appointment  were  collusive,  and  as  a  further  protectioa 
against  the  debtor's  alleged  frauds.  In  the  state  courts  the  proper 
remedy  in  such  a  case  would,  perhaps,  be  for  a  subsequent  creditor 
upon  a  state  judgment  to  apply  for  the  removal  of  such  a  receiver  to 
the  court  that  appointed  him ;  but  a  federal  creditor  would  have  no 
legal  ttatus  in  a  state  court  upon  such  an  application,  because  there 
is  no  statute  which  requires  the  state  court  to  interfere  for  his  benefit. 

I  do  not  perceive  any  special  difficulty  or  embarrassments  likely  to 
arise  in  this  case  from  the  appointment  of  separate  receivers.  Prior 
to  rule  139  of  the  late  court  of  chancery,'  different  receivers  were 
often  appointed.  Cagger  v.  Howard,  1  Barb.  Ch.  368.  A  receiver 
in  supplementary  proceedings  represents  only  the  rights  of  the  cred- 
itor on  whose  judgment  he  was  appointed.  Even  as  respects  un- 
doubted assets  in  the  debtor's  possession,  his  authority  and  power  to 
collect  extend  po  further  than  to  make  the  amount  of  the  judgment, 
with  interest,  costs,  and  expenses ;  while  as  respects  property  held  by 
third  persons  in  alleged  fraud  of  judgment  creditors,  such  a  receiver 
acquires  no  lien  even,  until  he  has  filed  a  bill,  or  taken  other  legal 
proceedings  to  avoid  the  fraudulent  transfer,  or  to  assert  his  right  of 
possession,  (Olney  v.  Tanner,  10  Fed.  Rep.  107-114;)  and,  if  success- 
ful, he  recovers  only  the  amount  of  the  judgment  in  which  be  was  ap- 
pointed, with  costs  and  expenses,  {Bostwick  v.  Menck,  40  N.  Y.  883.) 
Swift  V.  Johnson,  26  Fed.  Rep.  828.  If  the  prior  state  receiver  were 
therefore  actively  prosecuting  his  duties,  a  different  receiver  appointed 
by  this  court,  while  bound  to  respect  any  legal  title  or  lien  acquired 
by  the  prior  receiver  in  any  specific  property,  or  any  steps  already 
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taken  by  him  to  acquire  any  particular  assets,  (High,  Beo.  ee.  %  3,) 
woald  not  be  precluded  from  taking  any  appropriate  legal  measarea 
to  avoid  fraudulent  transfers  which  the  prior  receiver  had  not  at- 
tacked, nor  from  taking  the  debtor's  admitted  assets  after  the  prior 
judgment  and  expenses  were  satisfied.  That  is  the  object  of  the 
present  application.  To  appoint  the  prior  state  receiver  would  ap* 
parently  tend  to  defeat  the  whole  object  of  this  proceeding.  While  I 
do  not  aay  that  there  may  not  be  special  circumstances  which  might 
jastify  the  appointment  of  a  state  receiver  who  was  willing  to  act  un- 
der both  jurisdictions,  this  is  not  such  a  case,  and  I  greatly  doubt 
whether  the  same  appointment  should  ordinarily  be  made,  except  on 
consent  of  the  parties.  Confusion  and  conflict  between  independent 
jarisdietions  will  asnally  be  best  avoided  by  the  appointment  of  inde- 
pendent receivers  of  this  kind.  No  reference  is  here  had  to  suits  re- 
lating to  specific  property,  which  is  the  subject  of  the  action,  nor  to 
eases  in  which  certain  property  is  within  the  exclusive  or  peculiar 
jurisdiction  of  another  tribunal. 

The  plaintiff  in  the  present  case  is  assignee  in  bankruptcy,  and  I 
see  no  objection  to  his  being  made  the  receiver  in  this  case.  An 
order  may  be  drawn  for  his  appointment. 


St.  Lottis  &  S.  F.  Bt.  Go.  v.  Johnston,  Beoeiver,  etc. 

{Ck-euU  Court.  8.  D.  Nete  York.    April  21,  1886.) 

1.  Banks  aotj  Banking — Collection  of  Draft  by  Insolvent  Bank — Dbawkr, 
WHKN  Entitled  to  Proceeds. 

A.,  -who  for  several  years  had  kept  an  account  with  the  Marine  National 
Bank  of  New  York,  on  May  5, 1884,  deposited  a  sight  draft,  dated  that  day,  and 
drawn  by  him  on  a  corporation  of  Boston,  Massachusetts,  which  was  indebted 
to  him  in  the  amount  of  the  draft.  The  bank  was  insolvent  at  the  time,  but 
the  draft  was  forwarded  to  its  collection  agent  at  Boston,  and  paid  May  7th, 
after  the  bank  had  failed  and  closed  its  doors.  On  several  previous  occasions 
A.  had  deposited  similar  drafts,  and  been  credited  therewith  as  cash,  and  they 
were  treated  by  him  as  cash  deposits.  On  the  occasion  in  question  the  bank 
credited  plaintiff  with  the  draft  as  a  cash  item.  Held,  that  the  draft  was  not 
the  property  of  A.  when  paid  by  the  drawee,  and  that  he  was  not  entitled  to 
recover  the  amount  thereof  from  the  receiver. 

t.  Samk — Ckedit  of  Sight  Bill  as  Cash— Discount. 

When  a  sight  bill  is  credited  by  a  bank  to  a  customer  as  a  cash  item,  with 
the  latter'a  assent,  the  transaction  is  equivalent  to  a  discount  of  the  bill  by 
the  bank. 

In  Equity. 

Burrill,  Zabriskie  dt  BurriU,  for  complainant. 

Drcelin  A  Miller,  for  defendant. 

WAUiACB,^J.  The  proofs  show  that  for  several  years  prior  to  the 
fifth  day  of  May,  1884,  the  plaintiff  kept  an  account  with  the  Ma- 
rine  National  Bank  of  the  City  of  New  York,  making  deposits  with 
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and  drawing  checks  npon  the  hank  from  time  to  time.  On  the  fifth 
day  of  May,  1884,  the  plaintiS  deposited  vrith  the  bank  a  sight  draft 
for  $17,835,  dated  that  day,  and  dravn  by  the  plaintiff  upon  the 
treasurer  of  the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company, 
of  Boston,  Massachusetts,  which  company  was  indebted  to  the  plain- 
tiff in  the  amount  of  the  draft.  The  bank  was  insolvent  at  the  time, 
but  forwarded  the  draft  to  its  collecting  agent  at  Boston,  and  the 
amount  was  paid  to  such  agent  by  the  drawee  on  the  seventh  day  of 
May,  after  the  bank  had  failed  and  closed  its  doors.  On  several  oc- 
casions during  the  time  the  plaintiff  kept  an  account  with  the  bank 
the  plaintiff  deposited  similar  paper  at  the  same  time  with  money, 
and  the  bank  credited  the  plaintiif  upon  its  books,  and  also  upon  the 
pass-book  of  the  plaintiff,  with  the  amount  of  such  paper  as  a  cash 
item.  The  plaintiff  also  entered  the  amount  Of  such  drafts  in  a 
memorandum  of  deposits  kept  in  its  check-book  among  cash  items. 
The  plaintiff  has  never  drawn  against  the  credits  given  for  sight 
'  drafts,  but  never  had  occasion  to  do  so.  There  was  no  express  ar- 
rangement or  understanding  between  the  plaintiff  and  the  bank  that 
such  deposits  should  be  treated  as  cash.  When  the  draft  in  suit  was 
deposited  it  was  sent  to  the  bank  by  a  messenger  boy,  but  the  plain- 
tiff's pass-book  was  not  sent,  having  previously  been  left  with  the- 
bank  for  the  purpose  of  being  written  up.  The  an^ount  of  the  draft 
was  credited  by  the  bank  on  its  own  books  to  the  plaintiff  as  a  cash 
item,  but  it  was  not  entered  in  the  pass-book  of  the  plaintiff  until 
after  the  failure  of  the  bank,  and  then  without  the  plaintiff's  knowl- 
edge. The  defendant,  who  is  the  receiver  of  the  bank,  had  notice 
of  the  plaintiff's  rights  before  the  proceeds  of  the  draft  were  paid 
over  to  him  by  the  collecting  agent  at  Boston. 

Inasmuch  as  the  proceeds  of  the  draft  had  not  become  commingled 
with  the  other  moneys  of  the  bank  when  the  defendant  took  posses- 
sion of  its  assets,  but  were  capable  of  identification,  the  plaintiff  is 
entitled,  if  they  are  its  property,  to  follow  them  into  the  hands  of  the 
receiver,  and  regain  them.  Illinois  Trust  £  Sav.  Bank  v.  Smith,  21 
Blatchf.  275;  S.  C.  15  Fed.  Eep.  858.  The  question,  therefore,  is 
whether  the  draft  belonged  to  the  plaintiff  at  the  time  it  was  paid  by 
the  drawee.  If  it  did,  the  defendant  did  not  acquire  title  to  the 
money.  If  the  transaction  in  controversy  was  equivalent  to  a  dis- 
count of  the  draft,  the  bank  acquired  title  to  the  paper;  if  it  was 
not,  the  bank  merely  became  the  agent  of  the  plaintiff  to  collect  the 
proceeds. 

The  case  of  Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  531,  (affirm- 
ing the  same  ease  in  the  supreme  court,  reported  in  25  Hun,  101,)  is  an 
authority  directly  in  point  against  the  plaintiff's  right  to  recover.  In 
that  case  the  plaintiff  deposited  with  the  bank  a  check  drawn  upon 
another  bank  in  a  different  city,  indorsed  by  him,  and  the  amount 
of  the  check  was  entered  by  the  bank  upon  the  pass-book  of  the  de- 
positor as  cash,  with  the  depositor's  knowledge.    It  was  held  that 
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the  bank  became  the  owner  of  the  check.  The  opinions  delivered  in 
this  case,  both  in  the  court  of  appeals  and  in  the  supreme  court,  are 
a  fail  and  able  discussion  of  the  questions  invoked,  and  isontain  a 
full  review  of  the  authorities  bearing  upon  them.  On  the  other 
hand,  the  case  of  Balbaeh  v.  Frelinghuyaen,  15  Fed.  Bep.  675,  de- 
cided by  the  circuit  court  of  the  dijstrict  of  New  Jersey,  follows  the 
views  expressed  in  Morse  on  Banks  and  Banking,  (page  427,)  and 
holds  that  the  checks  so  deposited  do  not  become  the  property  of  the 
bank,  although  by  the  course  of  business  between  the  depositor  and 
the  bank  the  depositor  has  been  allowed  to  draw  against  the  deposits 
before  the  paper  has  been  actually  collected. 

Upon  principle,  there  is  no  reason  why,  if  the  parties  choose  to 
treat  the  deposit  of  such  paper  as  a  deposit  of  cash,  the  transaction 
should  not  be  deemed  equivalent  to  a  discount  of  the  paper  by  the 
bank.  Sight  bills,  drawn  by  one  corporation  upon  another  of  promi- 
nent financial  standing,  like  the  interest  coupons  of  such  corporations, 
or  like  certified  checks  upon  banks,  are  generally  accepted  in  com- 
mercial asage  as  the  equivalents  of  money.  They  have  practically 
the  same  attributes  as  bills  issued  by  banking  corporations,  which  are 
merely  promises  to  pay  at  sight,  and  are  everywhere  accepted  as 
money,  in  the  absence  of  special  circumstances  affecting  the  finan- 
cial standing  of  the  corporation  issuing  them.  Where  bank-bills  are 
credited  at  their  face  to  their  depositor,  and  are  treated  by  the  depos- 
itary as  a  deposit  of  money,  the  bank  receiving  them  becomes  a  debtor 
to  the  depositor  for  the  face  amount,  although  the  currency  may  at 
the  time  be  depreciated.     Marine  Bank  v.  Fulton  Bank,  2  Wall.  252. 

When  a  sight  bill  is  deposited  with  a  bank  by  a  customer  at  the 
same  time  with  money  or  currency,  and  a  credit  is  given  him  by  the 
bank  for  the  paper  just  as  a  like  credit  is  given  for  the  rest  of  the  de- 
posit, the  act  evinces  unequivocally  the  intention  of  the  bank  to  treat 
the  bill  and  the  money  or  currency,  without  discrimination,  as  a  de- 
posit of  cash,  and  to  assume  towards  the  depositor  tbe  relation  of  a 
'debtor  instead  of  a  bailee  of  the  paper.  If  the  customer  assents  to 
such  action  on  the  part  of  the  bank  by  drawing  checks  against  the 
«redit,  or  in  any  other  way,  he  manifests  with  equal  clearness  his  in- 
tention to  be  treated  as  a  depositor  of  money,  and,  as  such,  as  a  cred- 
itor of  the  bank  instead  of  a  bailor  of  the  paper.  Under  such  circum- 
stances it  should  be  held  that  the  bank  acquires  title  to  the  paper 
jost  as  it  would  to  a  deposit  of  money.  The  intention  of  the  parties 
in  the  particnlar  transaction  may  be  ascertained  from  the  course  of 
their  previous  dealings.  When  it  appears  that  it  has  been  the  uni- 
form practice  between  tbe  parties  in  their  past  dealings  to  treat  de- 
posits of  paper  as  deposits  of  cash,  their  intention  to  do  so  in  the 
particnlar  transaction  should  be  inferred,  in  the  absence  of  new  and 
inconsistent  circumstances. 

It  is  qaite  certain  that  bankers  do  not  invariably  credit  their  cus- 
tomers for  sight  paper  as  for  cash,  but  are  generally  influenced  by 
ib»  financial  responsibility  of  the  customer,  or  tHe  drawee  of  the  paper. 
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or  both.  If  a  bank  does  not  wish  to  assame  the  relation  of  a  debtor 
for  the  paper  to  the  depositor,  this  intention  may  be  manifested  in  a 
very  explicit  manner  by  crediting  the  paper  as  paper.  This  was  done 
in  Thompson  Y.Gile$,  2  Bam.  &  C.  422,  in  the  Cage  ofRowton,  1  Rose, 
15,  and  iuvthe  Case  of  Sargeant,  Id.,153.  Some  significance  mast  be 
attached  to  a  credit  entry  of  the  bill  upon  the  books  of  the  bank  as 
cash,  and  the  natural  implication  would  seem  to  be  that  the  bank,  by 
making  such  an  entry,  assumes  to  receive  the  bill  as  money.  Gorrel- 
atively,  if  the  depositor  understands  that  the  bank  proposes  to  receive 
the  paper  as  money,  and  assents,  expressly  or  by  acquiescence,  it  would 
seem  that  he  consents  to  part  with  the  title  to  the  paper.  For  these 
reasons  the  conclusions  reached  in  Metropolitan  Nat.  Bank  v.  Loyd 
are  adopted  as  satisfactory.  The  authorities  bearing  upon  the  gen- 
eral questions  are  so  fully  cited  and  discussed  in  the  opinions  in  that 
case  that  it  is  deemed  unnecessary  for  present  purposes  to  refer  to 
them. 

Although  th^  plaintiff  had  never  drawn  against  the  credit  for  bills 
given  by  the  bank,  it  appears  that  its  balance  was  so  large  that  there 
was  never  any  necessity  for  it  to  do  so.  There  is  no  room  to  doubt 
that  its  checks  would  have  been  honored  if  they  had  been  drawn.  The 
case  is  therefore  to  be  considered  as  one  where  the  course  of  business 
between  the  parties  implied  the  understanding  of  both  that  sight  bills 
should  be  treated  in  their  account  as  cash. 

It  is  insisted  for  the  plaintiff  that  the  bank  did  not  acquire  title  to 
the  draft  because  it  was  insolvent,  and  this  fact  was  known  to  its 
officers  when  the  draft  was  delivered  to  it  by  the  plaintiff.  The  case 
cannot  be  considered  upon  this  theory,  because  there  is  no  allegation 
in  the  bill  that  the  officers  of  the  bank  entertained  any  fraudulent 
inteintion  towards  the  plaintiff  in  receiving  the  paper,  and  the  bill 
does  not  proceed  upon  such  a  theory.  If  the  officers  of  the  bank 
supposed  the  institution  would  be  able  to  maintain  its  credit,  and 
thus  surmount  its  difficulties,  they  were  under  no  legal  duty  to  the 
plaintiff  to  disclose  the  state  of  its  affairs.  Silence  with  regard  to  a* 
material  fact,  which  there  is  no  legal  duty  to  divulge,  will  not  vitiate 
a  contract,  although  it  eventually  operates  to  the  injury  of  the  party 
from  whom  the  fact  is  concealed.  It  is  well  settled  that  fraud  can- 
not be  imputed  to  a  party  who  contracts  an  obligation  knowing  him- 
self to  be  insolvent,  merely  because  he  omits  to  disclose  the  fact  to 
the  other  contracting  party.  Redington  v.  Roberts,  25  Vt.  686 ;  Pat- 
ton  V.  Campbell,  70  111.  72;  Smith  v.  Smith,  21  Pa.  St.  867;  Nich- 
ol»  V.  Pinner,  18  N.  Y.  295;  Atttoood  v.  Sm^ll,  6  Clark  &  F.  232. 

If  the  bill  were  properly  framed  to  present  the  question  of  fraud, 
the  facts  disclosed  in  the  proofs  might  justify  the  conclusion  that  the 
affairs  of  the  bank  were  so  hopeless,  and  presumably  known  to  be  so 
to  its  officers,  as  to  preclude  the  existence  of  an  honest  expectation 
on  their  part  to  repay  the  plaintiff's  deposit ;  but  the  role  is  inflex- 
ible that  the  decree  must  be  secundum  allegata. 

A  decree  is  directed  dismissing  the  bill. 
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Abubnoattd  V.  CouDBBT  aod  others. 

(Giremt  Court.  8.  D.  New  Tork.    AprU  16. 1886.) 

EquTTT — PiiKADisa — Flea — Striking  Out — Setting  Down  fob  Abgttvbnt. 

A  plea  which  alleges  matters  properly  to  be  brought  forward  by  an  answer 
only  is  not  a  pleadi  ng  recognized  by  the  rules  of  practice,  and  will  be  stricken 
from  the  files:  but  if  the  matters  alleged  are  the  proper  subject  of  defense  by 
way  of  plea,  then  such  pleading,  although  not  good  in  substance,  is  an  au- 
thorized pleading,  and  all  objections  to  it  mustlje  taken  by  setting  it  down 
for  argument. 

In  Sqnity. 

W.  H.  L.  Lee,  for  complainant. 

Edward  K.  Janet,  for  defendants. 

WALJiACB,  J.  The  plaintiff  has  moved  to  strike  the  defendants' 
plea  from  the  files,  and  alternatively  to  strike  out  certain  parts  of  the 
plea.  The  question  which  is  really  presented  hy  such  a  motion  is 
not  whether  the  plea  is  good  in  matter  or  substance,  but  whether 
such  a  pleading  can  be  interposed  to  the  bill.  A  plea  which  alleges 
matters  properly  to  be  brought  forward  by  an  answer  only  is  not  a 
pleading  recognized  by  the  rules  of  practice,  and  will  be  stricken  from 
the  files;  but  if  the  matters  alleged  are  the  proper  subject  of  defense 
by  way  of  a  plea,  then  such  a  pleading,  although  not  good  in  sub- 
stance, is  an  authorized  pleading,  and  all  objections  to  it  must  be 
taken  by  setting  it  down  for  argument. 

The  bill  avers  the  existence  of  a  cause  of  action  which  entitles  the 
plaintiff  to  an  accounting,  and  also  avers,  by  way  of  anticipating  a  de> 
fenae,  that  the  defendants  rely  upon  a  release  of  the  cause  of  action,  the 
existence  of  which  the  plaintiff  does  not  admit,  but  which,  if  it  does 
exist,  was  procared  by  fraud  and  misrepresentation,  the  particulars  of 
which  are  set  forth  in  detail.  The  defense  of  a  release  of  the  cause  of 
action  which  a  plaintiff  sets  forth  in  bis  bill  may  always  be  brought 
forward  by  plea.  Ordinarily,  such  a  defense  constitutes  a  pure  plea, 
becaase  it  rests  upon  matters  deJiort  the  bill.  The  pldb  in  this  case 
is  not  of  that  character,  because,  to  be  good,  it  must  negative  some 
of  the  averments  of  the  bill.  The  pleader  has  not  negatived  the  aver- 
ments setting  forth  that  the  release  was  procured  by  fraud,  but  con- 
fines his  plea  to  the  other  allegations  of  the  bill,  and  answers  to  the 
tverments  of  fraud  by  denying  the  fraud.  It  is,  of  course,  compe- 
tent for  a  defendant  to  plead  to  part  of  a  bill,  and  answer  to  the  res- 
idue; and  if  his  plea  is  maintained,  it  is  a  bar  to  the  relief  pro  tanto 
to  which  the  plaintiff  would  otherwise  be  entitled ;  but  he  can  gain 
nothing  by  a  plea  to  part  of  the  bill,  if  his  plea  fails  to  meet  other 
allegations  which,  if  true,  would,  notwithstanding  the  matters  alleged 
in  the  plea,  entitle  the  plaintiff  to  all  the  relief  sought. 

It  is  stated  in  Story,  Eq.  PI.  §  680,  to  be  "now  firmly  established 
that  the  plea  itself,  as  well  as  ^.he  answer,  must  contain  the  aver- 
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ments  negativing  the  'facts  and  oiroamstances  so  set  np  in  the  hill  in 
avoidance  of  the  bar  or  defense."  Tested  by  this  rule,  the  piesent 
plea  would  seem  to  be  bad.  Assuming  this  to  be  so,  however,  the 
plainti£f's  remedy  is  not  by  motion  to  strike  it  from  the  files,  bat  by 
setting  it  down  for  argument. 
The  motion  is  denied. 


Frbumd  v.  Taeoerhan.' 
((Hreuit  Court,  B.  D.  Miuouri.    March  25, 1886.) 

1.  AsBiaNUKNTS— SscTioN  854,  Ret.  St.  Mo.— HosTOAomo  Ehtibb  katxn. 

Petition  for  rehearing  denied. 
3.  Courts— CoNBTKUCTioN  of. 

The  only  Missouri  court  which  Is  an  authoritative  expounder  of  the  statA 

statutes  is  the  supreme  court. 

In  Equity.    Petition  by  the  defendant  for  a  rehearing. 
For  a  report  of  the  previous  opinion  in  this  case,  see  26  Fed.  Bep. 
812. 

A .  Binawanger  and  E.  Smith,  for  complainant. 
Robert  Ooode,  for  defendant. 

Brbsweb,  J.,  (orally.)  In  Freund  against  Yaegerman  there  is  a  pe- 
tition for  a  rehearing.  The  case  comes  clearly  within  the  line  of  the 
cases  heretofore  decided  in  this  court,  commencing  with  Martin  t. 
Hausman,  14  Fed.  Eep.  160,  and  ending  with  Clapp  v.  Nordmeyer,  26 
Fed.  Bep.  71.  In  the  coarse  of  the  various  opinions  that  I  have  had 
occasion  to  express,  I  have  stated  fully  my  own  views,  ^nd  the  reasons 
why,  in  deference  to  the  opinions  of  the  other  judges  in  this  district, 
including  the  presiding  justice,  I  have  made  those  decisions.  In  the 
last,  or  next  to  the  last,  of  those  cases  I  stated  that  that  would  be  the 
rule  of  this  court  nntil  there  had  been  an  authoritative  declaration 
by  the  supreme  court  of  the  United  States  or  the  supreme  oonrt  of 
the  state  of  Missouri  to  the  contrary.  Now  there  is  presented  a  de- 
cision of  the  Kansas  City  conrt  of  appeals  which  it  is  claimed  enun- 
ciates views  different  from  those  announced  heretofore,  and  in  har- 
mony with  the  opinions  that  I  personally  hold,  and  I  am  asked  to 
reverse  the  line  of  decisions  here.  That  is  not  an  authoritative  ex- 
position of  the  law  in  Missouri.  The  St.  Louis  court  of  appeals  may 
rule  one  wiay  and  the  Kansas  City  court  of  appeals  another.  There 
is  but  the  one  authoritative  expounder  of  the  Missouri  statutes  in  thi> 
state,  and  that  is  your  supreme  court.  So  the  petition  for  the  re- 
hearing will  be  denied. 

I  Reported  by  Bcnj.  F.  Rex,  Bsq.,  of  the  St.  Txjnis  bar. 
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Lmios  and  others  v.  New  ENOiiANo  Mut.  Life  Ins.  Co.  and  others. 

{Oireuit  Court,  D.  Mauathtuett*.    April  9, 1886.) 

TuAXTD  OH  Crkditoks — ^LiFB  lN80RAKcas»— Pub.  St.  Mass.  Ch.  119,  §  187. 

Where  a  contract  of  insurance  is  made  in  furtiierance  of  a  conspiracr  be- 
tween the  insured  and  his  wife  to  defraud  and  cheat  tlie  creditors  of  tlie 
former,  the  most  the  creditors  can  reacti,  under  tlie  Massachusetts  statute, 
(Pub.  St.  e.  119,  i^  167,)  is  an  amonnt  equal  to  the  premioms  paid  with  intent 
to  defraud  creditors,  with  interest  thereon. 

In  Equity. 

C.  J.  Babbitt  and  Steams  it  Butler,  for  plaintiffs. 

A.  D.  Foster,  for  insurance  company. 

//.  L.  Harding  and  Henry  Jackson,  for  Susan  D.  Harwood. 

Colt,  J.  The  plaintiffs  in  this  suit,  as  creditors  of  Norman  B. 
Harwood,  seek  to  reach  and  apply  the  proceeds  of  a  policy  of  insur- 
ance issued  by  the  defendant  company  in  favor  of  Harwood,  for  the 
benefit  of  his  wife  and  children,  who  are  also  made  parties  defendant. 
The  bill  alleges  that  the  contract  of  insurance  was  made  in  further- 
ance of  a  conspiracy  between  Harwood  and  his  wife  to  defraud  and 
cheat  the  creditors  of  the  former,  and  that  the  premiums  paid  upon 
the  policy  were  paid  out  of  moneys  fraudulently  obtained  from  his 
creditors.  The  present  motion  raises  the  question  whether,  under 
these  circumstances,  the  court  should  continue  the  injunction  restrain- 
ing the  insurance  company  from  the  payment  of  the  policy  to  the 
widow.  The  policy  contains  a  provision  that  the  contract  shall  be 
governed  and  construed  by  the  laws  of  Massachusetts.  Section  167 
of  chapter  119  of  the  Public  Statutes  of  Massachusetts  provides  as 
follows : 

"A  policy  of  insurance  on  the  life  of  a  person,  expressed  to  be  for  the  ben- 
efit of  a  married  woman,  *  *  ♦  whether  procured  by  herself,  her  hus- 
band, or  any  other  person,  *  *  *  shall  inure  to  her  separate  use  and 
benefit,  and  that  of  her  children,  independently  of  her  liusl)aii<l  or  bis  credit- 
ors, or  the  person  effecting  *  *  *  the  same,  or  his  creditors.  *  *  * 
When  a  policy  is  effected  by  any  person  on  his  own  life,  or  on  the  life  of  an- 
other, expressed  to  be  for  the  benetit  of  such  other  or  his  representatives,  or 
a  third  person,  the  person  for  whose  benefit  it  was  made  shall  be  entitled 
thereto  against  the  creditors  and  the  representatives  Of  the  person  effecting 
the  same.  If  the  premium  is  paid  by  a  person  with  intent  to  defraud  his 
creditors,  an  amount  equal  to  the  premium  so  paid,  with  interest  thereon, 
shall  inure  to  the  benefit  of  his  creditors,  subject,  however,  to  the  statute  of 
Bmitations." 

The  statute  seems  to  provide  specifically  for  the  case  before  us. 
Admitting  the  allegations  of  the  bill  to  be  true,  it  appears  that,  upon 
the  policy  in  suit,  the  premiums  were  paid  by  a  person  or  persons 
with  intent  to  defraud  creditors.  Under  the  statute,  therefore,  it 
seems  clear  that  the  most  the  creditors  can  recover  is  an  amount 
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equal  to  the  premiums  so  paid,  with  interest  thereon.  The  injunc- 
tion may  be  vacated,  except  as  to  a  sum  equal  to  an  amount  of  the 
premiums  paid,  and  interest  thereon. 


Clevkl&nd  Bolung-Mill  Go.  v.  Texas  &  St.  L.  Bt.  Co.  and  others.* 
{Oireua  Court,  E.  D.  Missouri.    March  24, 1886.) 

1.  CJoKPORATiON— Stockholdebs — Suit  to  Enforce  Liability— Parties. 

A  bill  in  equity  to  charge  holders  of  nominally  paid-up  stock  cannot  be 
maintained  on  behalf  of  a  single  judgment  creditor,  out  must  be  on  behalf  of 
all  entitled  to  share  in  such  assets. 

2.  Same — Corpobation  ts  Hakdb  of  Receivbb. 

Semble,  that  where  the  corporation  is  in  the  hands  of  a  receiver  he  is  not  the 
only  party  who  can  sue. 
8.  Same— LiABn-rrr  of  Holdbbs  of  Nominally  Paid-Up  Stock— Notice. 

■Holders  of  nominally  paid-up  stock,  upon  which  nothing  has  been  paid,  are 
not  liable  for  the  amoubt  due  thereon,  unless  they  took  with  notice. 

In  Equity.  Bill  to  charge  holders  of  nominally  paid-up  stock  on 
behalf  of  a  single  judgment  creditor.     Demurrer  to  bill. 

The  bill  charges,  in  substance,  that  all  of  the  defendants  except 
the  Texas  &  St.  Louis  Bailway  Company  are  subscribers  to  and  owners 
of  unpaid-for  stock  issued  to  them  as  purchasers  of  the  company's 
bonds,  as  a  bonus,  and  that  said  stock  was  issued  by  said  company 
through  one  Hubbard,  who  had  ostensibly  taken  the  contract  to  con- 
struct said  company's  road  in  consideration  of  all  its  stock  and  bonds, 
though  said  road  was,  in  fact,  constructed  by  the  company  itself. 

Ira  C.  Terry  and  Fiaher  d  Roitell,  for  complainant. 

Dyer,  Lee  dc  Ellis,  Houg\  Overall  d  Judson,  Phillip$  dc  Stewart, 
John  G.  Chandler,  Farrish  dt  Jones,  and  John  P.  Davie,  for  defend- 
ants. 

Brewer,  J.,  {orally.)  In  the  cafle  of  Cleveland  Rolling-miU,  Com- 
pany V.  Texas  d  St.  Louis  Railway  Company  there  is  a  demurrer  to 
the  bill.  The  bill  is  one  to  charge  stockholders  in  the  railroad  com- 
pany for  and  on  behalf  of  a  judgment  creditor.  Three  grounds  are 
alleged : 

First.  That  the  bill  is  brought  simply  on  behalf  of  a  single  com- 
plainant, instead  of  on  behalf  of  all  the  creditors.  That  is  a  defect : 
a  bill  in  equity  must  be  in  behalf  of  all  entitled  to  share  in  such  as- 
sets.    Therefore  that  calls  for  a  sustaining  of  the  demurrer. 

Second.  That  the  receiver  is  the  party  to  bring  suit.  On  the  face 
of  these  papers,  except  by  implication  and  reference  to  other  proceed- 
ings, it  does  not  appear  that  there  was  ever  a  receiver,  and,  if  there 

>  Beported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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vas,  we  do  not  think  he  is  the  only  party  who  can  bring  suit  for  the 
collection  of  these  unpaid  subacriptions  of  stockholders. 

The  third  objection  is  that  it  does  not  appear  that  these  stockhold* 
era  were  original  subscribers  to  the  stock  of  the  company,  and  had 
not  paid  for  their  stock.  The  bill,  I  think,  is  open  to  criticism  in 
that  respect.  I  do  not  mean  to  say  that  the  language  does  not  carry 
the  idea  which  counsel  evidently  bad  in  mind,  and  yet  I  think  it  is 
perhaps  not  snfSciently  perspicuous,  and  as  the  demurrer  will  have  to 
be  sustained,  and  leave  given  to  amend  the  bill,  the  language  should 
be  made  clear  and  fuller,  to  show  that  these  parties  took  the  stock 
directly  from  the  company,  and  not  from  a  contractor,  or  that  they 
took  it  with  knowledge  of  the  fact  that  this  party,  who  is  alleged  to 
have  been  a  sham  contractor,  was  such,  and  that  it  was  simply  a  de- 
vice to  evade  the  rule  of  liability  for  non-payment  of  stock.  Of 
eonrse,  it  is  very  patent  what  the  idea  of  the  counsel  was  in  the  mat- 
ter; and,  giving  particular  force  to  the  words  used,  it  may  be  that 
it  is  BufScient ;  but,  as  long  as  the  bill  must  be  amended  in  the  other 
respect,  it  would  be  better  to  make  it  full,  clear,  and  specific,  so  that 
there  shall  be  no  question  as  to  what  the  facts  are  that  are  charged. 

The  demurrer  will  be  sustained,  and  leave  given  to  file  an  amended 
bill  by  the  next  rule-day. 


BiKEB  V.  Alsop  and  others. 

[Cireuit  Court,  8.  D.  Nea  York.    April  15,  1886.) 

Railboads — BoKDe — ^Foreclosttbe  of  Mortoaob— Ohio  Ain>  Missibsipfi  RAn.- 

WAT   COMPAHT. 

Contract  wherebjf  complainant  surrendered  certain  bonds  held  by  him,  and 
accepted  in  lien  thereof  mortgage  bonds,  known  as  "Construction  Bonds," 
of  the  Ohio  and  Mississippi  Railway  Company,  (eastern  division,)  construed, 
and  held,  that  he  was  entitled  to  priority  over  the  claims  of  the  Ohio  and 
Ulssiggippi  Railway  Company,  as  reorganized  under  the  title  acquired  by  a 
foreclosure  of  a  prior  mortgage. 

In  Eqnity. 

B.  W.  Huntinffton,  for  complainant. 

Piatt  d  Bowers,  and  Geo.  W.  Wingate,  for  defendants. 

Wallace,  J.  The  complainant  files  this  bill  to  compel  the  defend- 
ants to  account  as  trustees  for  the  value  of  certain  mortgage  bonds 
known  as  "Construction  Bonds,"  issued  by  the  Ohio  &  Mississippi 
Bailway  Ck>mpany,  (eastern  division,)  of  which  he  was  holder  when 
the  defendants  transferred  to  the  Ohio  &  Mississippi  Bailway  Com- 
pany (as  reorganized)  the  property  and  franchises  of  the  original 
company,  which  they  had  purchased  upon  a  sale  under  a  foreclosure 
of  a  prior  mortgage  of  that  company.    The  theory  of  the  bill  is  that 
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when  the  defendants  purchased  the  property  and  franchises  of  the 
company  upon  the  mortgage  foreclosure  they  were  trustees  for  the 
complainant,  and  for  other  holders  of  outstanding  construction 
mortgage  bonds,  and  it  was  their  duty  to  preserve  and  recognize  the 
lien  of  the  holders  of  such  bonds  as  paramount  to  the  title  acquired 
upon  the  purchase ;  but  that  in  violation  of  this  duty  they  conveyed 
the  property  purchased  discharged  of  the  lien  of  the  bonds  to  the 
Ohio  &  Mississippi  Railway  Company,  (as  reorganized,)  and  thereby 
extinguished  the  prior  lien. 

It  appears  by  the  proofs  that  in  December,  1858,  the  complainant- 
was  the  owner  of  nine  bonds,  for  $1,000  each,  part  of  an  issae  of 
$4,242,000,  known  as  "Construction  Bonds,"  created  by  the  railway 
company  and  secured  by  a  mortgage  upon  its  property  and  fran* 
chises.  The  company  had  created  two  prior  issues  of  mortgage 
bonds  secured,  respectively,  by  first  and  second  mortgages  upon  its 
property,  the  construction  bonds  being  secured  by  a  third  mortgage. 
The  company  was  financially  embarrassed.  It  was  in  default  three 
interest  payments  on  its  first  mortgage  bonds,  as  well  as  in  the  pay- 
ment of  interest  upon  its  second  mortgage  bonds,  its  construction 
bonds,  and  its  income  bonds,  which  were  secured/ by  a  fourih  mort- 
gage. The  defendant  Alsop,  and  six  others  who  were  interested  as 
creditors  of  the  railway  company  or  otherwise,  issued  a  circular  to 
the  stockholders  and  creditors  of  the  company,  suggesting  a  plan  to- 
reduce  its  indebtedness  and  place  it  upon  a  more  secure  financial 
footing.  By  tl^is  plan  the  second  mortgage  bonds  of  the  company 
which,  with  principal  and  unpaid  interest,  amounted  to  something 
over  $300,000,  were  to  be  retired;  the  amount  of  construction  bonds, 
the  principal  of  which  was  $4,242,000,  was  to  be  reduced  one-third ; 
the  income  bonds,  comprising  an  issue  of  $3,200,000  were  to  be  ex- 
changed for  capital  stock;  and  an  adjustment  was  to  be  made  of  all 
other  indebtedness,  so  that  the  total  mortgage  debt  of  the  company 
should  be  but  $5,000,000,  and  the  capital  stock  of  the  company  should 
be  limited  to  $7,500,000;  making  the  aggregate  liabilities  of  the 
company  $12,500,000,  as  against  $18,393,000  then  existing.  By 
that  circular  the  stockholders  and  creditors  of  the  company  were  in- 
vited to  join  in  an  agreement  annexed,  dated  as  of  the  fifteenth  day 
of  December,  1858,  in  which  Alsop  and  the  others  offered  to  act  as 
trustees  for  all  parties  who  might  subscribe,  to  effect  an  adjustment 
between  the  bondholders,  stockholders,  creditors,  and  the  railway 
company,  according  to  the  general  plan  proposed  by  the  circular. 
This  agreement,  in  substance,  provided  that  the  railway  company 
should  issue  and  deliver  to  the  trustees  $7,500,000  of  capital  stock, 
to  be  exchanged  by  them  for  the  outstanding  shares,  to  enable  them 
to  retire  the  whole  issue  of  second  mortgage  bonds,  one-third  of  the 
issue  of  the  construction  bonds,  and  the  whole  issue  of  income  bonds; 
that  the  stockholders  of  the  company  should  surrender  their  stock  to 
the  trustees,  and  receive  in  excbange  new  stock  for  one-tenth  of  the 
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MDonnt  thereof,  at  par ;  that  the  holders  of  constraction  bonds  should 
deliver  one-third  of  their  bonds  to  the  trustees,  and  receive  in  liea 
thereof  shares  of  the  capital  stock  of  the  company  at  par;  that  tb^ 
holders  of  second  mortgage  bonds  should  deliver  all  their  bonds  to 
the  tnistees,  and  receive  in  lieo  thereof  construction  bonds  at  par  for 
tro-thirds  and  capital  stock  at  par  for  one-third  the  amount;  and 
that  the  holders  of  income  bonds  should  deliver  all  their  bonds,  and 
receive  in  lien  capital  stock  at  par. 

As  it  was  essential  to  the  success  of  the  plan  that  substantially  all 
the  holders  of  bonds,  debts,  and  stock  should  unite,  the  first  12  ar- 
ticles of  the  agreement  were  framed  upon  the  theory  that  all  parties 
in  interest  should  subscribe.  Accordingly,  it  provided  that  the  trus- 
tees shoold  hold  all  the  bonds,  stock,  and  debts  which  might  be  sur- 
rendered to  them  as  a  trust  fund  for  the  benefit  of  all  the  persons 
eontriboting  to  the  fund  by  the  surrender  of  bonds  or  stock,  and 
should  issue  to  each  subscriber  to  the  agreement  making  such  de- 
Uvery  to  them  a  certificate  or  certificates,  which  should  be  evidence 
of  his  interest  in  the  fund  according  to  the  relative  value  of  the  assets 
delivered  by  him  to  the  whole  amount  of  the  fund.  It  also  provided 
that  the  trustees  should  exchange  the  bonds,  debts,  and  stock  con- 
stitating  this  trust  fund  with  the  railway  company  for  new  capital 
stock  of  the  company,  and,  when  this  exchange  was  effected,  should 
apportion  the  new  stock  among  the  certificate  holders  according  to 
their  respective  interests;  and  that  the  company  should  retire  the 
bonds  and  stock  which  had  been  delivered  to  the  trustees  and  by  them 
to  it.  By  the  eleventh  article  of  the  agreement  it  was  provided  that 
the  certificate  holders  should  hold  annual  meetings  or  special  meet- 
ings at  the  call  of  the  trustees,  at  which  it  should  be  competent  for 
two-thirds  of  the  holders  to  modify  the  agreement  or  any  part  thereof . 

The  agreement  was  also  framed  to  meet  the  contingency  that  the 
consent  of  all  of  the  creditors  or  stockholders  could  not  be  obtained,  or 
that  foreclosure  proceedings  might  be  instituted,  and  contained  pro- 
visions to  protect  the  interests  of  all  concerned  provide^  the  plan  con- 
templated by  the  first  12  articles  of  the  agreement  could  not  be  sacpess- 
folly  carried  oat.  These  provisions  authorized  the  trustees  to  borrow 
money  if  it  should  become  necessary  to  do  so  in  order  to  protect  the 
interests  of  the  parties;  declared  that  moneys  raised  by  the  trustees 
shoold  become  a  part  of  the  trust  fund  in  their  hands;  and  author- 
ized the  trustees  to  issue  certificates  for  the  sums  raised  which  should 
give  the  holders  an  interest  in  the  fund  proportioned  to  the  amount 
their  certificates  should  bear  to'the  whole  amount.  By  the  fourteenth 
and  fifteenth  articles  of  the  agreement  the  trustees  were  empowered, 
when  in  their  opinion  the  exigency  of  a  sale  of  the  road  and  property 
should  be  imminent,  to  make  such  arrangements  with  the  mortgagor 
or  the  owners  of  the  bonds  secured  by  the  mortgage  as  would  enable 
them  to  protect  the  interests  of  the  trust,  or  purchase  the  road  and 
property ;  and  were  directed,  in  the  event  of  a  purchase,  to  transfer 
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the  road,  and  any  other  property  belonging  to  their  trust,  to  the  cer- 
tificate holders,  each  to  be  entitled  to  the  proportion  borne  by  bis  cer- 
tificate to  the  whole  amount  of  certificates ;  and  it  was  further  pro- 
vided that  upon  such  transfer  the  trust  was  to  be  deemed  discharged 
aud  terminated.  The  sixteenth  article  of  the  agreement  provided  for 
the  protection  of  the  rights  of  the  parties  in  the  event  of  a  purchase 
of  the  property  by  any  subscriber  or  subscribers  to  the  agreement  by 
permitting  every  other  subscriber  to  tender  to  the  purchaser  such  a  , 
proportion  of  the  purchase  money  as  would  be  equal  to  the  relative 
amount  of  his  certificate  to  the  whole  amount  of  certificates,  and, 
upon  making  such  tender,  to  participate  in  the  purchase  in  the  ratio 
that  tbe  money  paid  by  him  should  bear  to  the  whole  purchase  money. 
The  agreement  also  contained  a  provision  which  permitted  any  sub- 
scriber to  contribute  his  remaining  bonds  to  the  trust,  and  receive  in 
exchange  a  certificate  which  should  be  "equal  to  the  amount  of  the 
bonds  and  the  interest  due  thereon." 

The  complainant,  and  many  creditors  and  stockholders  of  the  rail- 
way company,  subscribed  the  agreement.  The  complainant  produced 
his  nine  bonds  to  the  trustees,  surrendered  three  of  them,  obtained 
his  certificate,  and  retained  the  remaining  six.  Prior  to  December 
13,  1860,  the  great  body  of  stockholders  had  surrendered  their  stock 
to  the  trustees,  and  a  large  amount  of  the  second  mortgage  bonds  and 
construction  bonds  had  been  surrendered;  but  a  foreclosure  of  the 
second  mortgage  bad  been  commenced  in  the  interest  of  certain  bond- 
holders secured  by  that  mortgage  who  had  not  surrendered  their 
bonds.  The  foreclosure  suit  proceeded  to  a  decree,  and  a  sale  of  the 
property  covered  by  the  mortgage  bonds  was  advertised.  The  trus- 
tees procured  the  parties  in  interest  in  the  foreclosure  suit  to  sell  to 
them  the  greater  part  of  their  bonds,  and,  under  this  'arrangement, 
all  the  second  mortgage  bonds,  except  some  $15,000  in  amount,  came 
into  the  bands  of  the  trustees,  and  the  foreclosure  proceedings  were 
suspended;  but  in  1866  the  trustees  procured  tbe  complainants  to 
readvertise  the  property  for  sale  under  the  decree  in  that  suit,  and 
on  the  ninth  day  of  January,  1867,  the  entire  property  and  franchises 
of  the  corporation  were  sold  under  that  decree  for  the  sum  of  |1, 000,- 
000,  the  trustees  becoming  tbe  purchasers.  Thereupon  the  formal 
title  to  the  property  and  franchises  of  the  corporation  was  trans- 
ferred to  the  trustees.  This  was  done  pursuant  to  a  plan  for  the  re- 
organization of  the  company,  by  which  a  new  corporation  was  to  be 
created,  and  the  property  of  the  old  corporation  purchased  by  the 
trustees  under  foreclosure  was  to  he  conveyed  to  it.  At  this  time  the 
affairs  of  the  corporation  were  prosperous.  Tbe  trustees  controlled 
all  its  debts  except  $2,113,000  of  the  first  mortgage  bonds,  $15,000,- 
000  of  the  second  mortgage  bonds,  and  $37,402  of  construction 
bonds. 

Prior  to  the  commencement  of  the  suit  to  foreclose  the  second 
mortgage,  meetings  of  the  certificate  holders  had  been  held,  which 
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had  been  daly  called  parsnant  to  the  eleventh  article  of  the  trust 
agreement,  at  vrbicb  various  modificatioQB  of  the  agreement  were 
adopted  by  the  certificate  holders.  Prior  to  the  purchase  by  the 
trustees  the  holders  of  construction  bonds  had  surrendered  nearly  all 
of  their  bonds  nnder  the  provision  in  the  agreement  permitting  them 
to  do  BO,  80  that  but  a  few  of  these  bonds  were  left  outstanding. 
The  complainant  did  not  surrender  six  of  the  nine  bonds  which  be 
originally  held.  The  proposed  reorganization  of  the  company,  and 
the  purchase  by  the  trustees  under  ,the  foreclosure  of  the  second 
mortgage,  were  sanctioned  by  the  requisite  majority  of  certificate 
holders,  at  meetings  duly  called.  The  complainant  did  not  personally 
participate.  He  had  previously  sold  his  certificate,  and  the  bolder 
participated  in  the  acts  of  the  other  certificate  holders.  At  the  tinpe 
of  the  parchase  the  trustees  seemed  to  have  assumed  that  they  owed 
the  complainant  no  duty  respecting  the  six  bonds  which  he  had  not 
sarrendered.  After  the  purchase  they  conveyed  the  property  and 
franchises  of  the  company  to  the  new  corporation,  and  that  corpora- 
tion and  the  trustees  have  ever  since  refused  to  recogiiize  the  rights 
of  the  complainant,  but  insist  that  all  his  equities  as  a  holder  of  con- 
■traetion  bonds  were  cut  off  by  the  sale  under  the  foreclosure  of  the 
prior  mortgage. 

Upon  these  facts,  it  must  be  held  that  the  complainant  is  entitled 
to  the  relief  sought  by  the  bill.  Nothing  contained  in  the  agreement, 
or  growing  out  of  the  relations  between  the  trustees  and  the  holders 
of  conBtmction  bonds,  authorized  the  trustees  to  disregard  the  rights 
of  holders  of  the  bonds  who  subscribed  the  agreement  to  have  their 
bonds  to  the  extent  of  the  two-thirds  not  surrendered  treated  as  a 
subsisting  lien  upon  the  property  of  the  corporation  in  any  contin- 
gency which  might  arise  under  the  trust.  The  provisions  of  the 
trust  a^n^eement  are  to  be  interpreted  in  the  light  of  the  situation  ex- 
isting when  it  was  offered  for  signature,  and  of  the  objects  in  view  as 
announced  by  the  circular  to  creditors  and.  stockholders  to  which  it 
was  appended,  and  with  which  it  is  to  be  read.  The  trustees  did  not 
propose  to  change  the  status  then  occupied  by  the  creditors  and  stock- 
holders, except  so  far  as  would  be  effected  by  retiring  the  second 
mortgage  bonds,  reducing  the  construction  bonds  from  $4,242,000  to 
$2,828,000,  and  extinguishing  the  junior  income  mortgage  bondu,  and 
the  unsecured  debts  at  the  expense  of  the  stockholders  of  the  com- 
pany who  were  to  surrender  their  shares. 

As  appears  by  the  statements  in  the  circular,  and  from  the  whole 
■cheme  of  the  agreement,  the  trustees  proposed  the  attempt  of  read- 
jasting  the  indebtedness  of  the  company  upon  the  basis  of  conces- 
sions, whereby  both  creditors  and  stockholders  were  to  deliver  their 
chums  or  shares  to  the  trustees  for  an  exchange  with  the  company 
for  snch  moneys  as  the  company  might  have  applicable  to  the  pay- 
ment of  its  debts,  and  for  new  capital  stock  to  an  amount  not  ex- 
eeeding  $7,500,000,  unless  a  further  reduction  of  the  bonded  debt  of 
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the  company  might  authorize  it  to  increase  its  capital  stock.  This 
was  the  primary  object  conteAiplated  by  the  trust  agreement,  and  all 
the  provisions  of  the  agreement  concerning  the  creation  of  the  trast 
fund,  the  disposition  to-be  made  of  it,  and  the  power  and  duties  of  the 
trustees  in  the  premises,  are  to  be  treated  as  subservient  to  the  main 
plan  and  purpose  which  was  proposed  to  be  accomplished.  The  con- 
cessions to  be  made  by  holders  of  construction  bonds  was  the  sur- 
render by  them  of  one-third  of  the  principal  of  their  bonds,  and  the 
acceptance  in  lieu  thereof  of  an  interest  in  the  trust  fund  which  was 
to  come  into  the  hands  of  the  trustees  under  the  plan  of  the  agree- 
ment. Beyond  the  one-third  which  they  were  to  surrender,  they  were 
to  have  no  interest  in  the  trust  fund,  and  their  rights  were  to  remain 
tl^e  same  as  though  no  agreement  had  been  subscribed;  and  the  only 
change  effected  in  their  previous  relations  to  the  company  was  that 
thenceforth  they  were  embarked  with  the  trustees  in  the  common 
undertaking  which  the  trustees  obligated  themselves  to  carry  out. 
By  the  terms  of  the  agreement  the  trustees  promised  to  distribute  the 
trust  fund  which  was  to  be  created  among  the  certificate  holders  ac- 
cording to  their  respective  interests.  If  they  bad  succeeded  in  ex- 
changing the  claims  which  had  been  surrendered  to  them  by  creditors 
for  stock  of  the  company,  the  trust  fund  which  they  would  have  dis- 
tributed would  have  been  the  stock  of  the  company,  and  the  certif- 
icate holders  would  have  become  stockholders  whose  rights  would 
have  been  subordinate  to  the  existing  mortgages  upon  the  property. 
The  holders  of  construction  bonds  who  had  surrendered  a  third  of 
their  holdings  under  the  agreement  would  have  occupied  the  position 
of  stockholders  for  the  amount  surrendered,  but  their  rights  as  bond- 
holders for  the  unsurrendered  two-thirds  of  their  bonds  would  have 
remained  the  same  as  before. 

It  was  not  contemplated  by  the  agreement  that  the  trustees  should 
acquire  title  to  the  road  and  franchises  of  the  company,  unless  it 
should  become  necessary  to  do  so  in  order  to  avert  a  sale  under  a 
foreclosure  for  the  protection  of  their  cettuit  que  trust.  Had  this 
contingency  occurred,  they  would  still  have  maintained  the  position 
of  trustees  towards  all  those  who  subscribed  the  agreement,  and  their 
purchase  would  have  been  made  in  the  interests  of  all,  and  with  a 
view  to  carry  out  the  general  objects  which  they  originally  proposed. 
If  that  had  happened,  the  road  and  franchises,  as  well  as  the  fund 
already  existing  in  their  bands,  would  have  become  merged  in  the 
general  trust  fund,  which  they  were  to  distribute  conformably  to  the 
scheme  of  the  trust.  There  is  not  a  word  in  the  agreement  to  in- 
dicate that  they  could  purchase  the  road  discharged  of  the  equitable 
lien  of  those  who  had  surrendered  a  portion  of  their  bonds  in  order 
that  the  remaining  part  should  be  more  safely  secured.  The  trustees 
would  have  bought  the  road  and  franchises  not  discharged  of  the  lien 
of  two-thirds  of  the  construction  bonds,  which  it  was  one  of  the  pur- 
poses of  the  trust  to  protect,  but  in  subordination  to  it;  and  it  would 
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timi  have  been  their  duty,  when  making  distribution  to  the  certificate 
holders  under  the  fiiteenth  artiole  of  the  trust,  to  recognize  and  pro- 
teet  the  rights  of  construction  bondholders  who  bad  subscribed  the 
agreement.  If  thej  had  purchased  the  road  when  a  foreclosure  sale 
vas  imminent,  the  trust  fund  which  would  have  been  in  their  hands 
for  distribution  woald  have  been  in  equity  precisely  what  it  would 
have  been  if  no  foreclosure  sale  had  taken  place  and  no  purchase  had 
been  made ;  and  the  rights  of  holders  of  construction  bonds  who  had 
sobeeribed  the  agreement  to  have  their  security  as  to  two-thirds  re* 
main  andisturbed,  and  the  duties  of  the  trustees  to  preserve  tlieir 
security,  would  have  been  exactly  the  same  as  if  the  trustees  had  suc- 
ceeded in  carrying  out  the  scheme  of  the  first  12  articles  of  the  agree- 
ment, and  were  about  to  make  distribution  of  the  trust  fund  to  certif- 
icate holders  under  the  twelfth  article. 

The  trustees  did  not  purchase  upon  the  foreclosure  of  the  second 
mortgage  because  a  sale  of  the  property  wasimminent.  They  did  so  be- 
cause a  sale,  and  a  purchase  by  them  under  such  a  sale,  would  af- 
ford a  convenient  method  of  closing  out  their  trust,  and  enable  them 
to  convey  a  satisfactory  title  to  the  new  corporation.  Of  course  they 
oeeapy  no  better  position  towards  the  complainant  than  they  would  if 
they  had  purchased  pursuant  to  the  conditions  of  the  trust.  They 
DOW  insist,  as  they  have  insisted  all  along,  that  they  owe  no  duty  to 
the  complainant,  and  that  no  one  had  any  right  to  share  in  the  pro- 
ceeds of  the  trust  fund  arising  under  the  agreement  except  certificate 
holders,  or  in  the  distribution  of  the  property  which  they  acquired 
by  purchase.  It  does  not  follow  because  the  complainant  had  no 
interest  in  the  trust  fund,  and  was  not  entitled  to  share  in  its  distri- 
bution after  he  had  parted  with  his  certificate,  that  the  trustees  owed 
him  no  duty  respecting  the  unsurrendered  two-thirds  of  his  bonds. 
They  undertook  to  become  his  trustee  for  the  purpose  of  protecting, 
u  well  as  could  practically  be  done,  his  interest  as  a  secured  bond- 
holder of  the  company,  to  the  extent  of  two-thirds  of  his  original 
security,  in  consideration  of  his  becoming  a  subscriber  to  the  agree- 
ment. If  this  is  not  a  correct  view  of  the  relation  they  promised  to 
assume  towards  the  construction  bondholders,  what  inducement  did 
the  agreement  offer  to  holders  of  such  bonds  to  join  in  it?  Their 
mortgage  was  a  prior  lien  to  the  income  mortgage  of  $3,200,000. 
They  were  to  have  nothing  for  relinquishing  one-third  of  their  secur- 
ity except  an  equal  share  in  the  trust  fund  with  the  income  bond- 
holdersj  and  a  proportionate  share  with  creditors  and  stockholders. 
They  were  to  have  but  comparatively  little  participation  in  the  man- 
agement and  control  of  the  fund,  because  they  would  be  but  a  mi- 
nority of  the  voting  power.  Obviously,  one  of  the  main  inducements 
which  led  them  to  sign  was  the  consideration  that  the  trustees,  who 
were  to  undertake  the  readjustment  of  the  affairs  of  the  company, 
dioold  become  their  trustees,  for  the  protection  of  their  interests  as 
bondholders,  in  carrying  out  the  details  of  the  scheme. 
v.27F.no.3— 17 
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The  sixteenth  article  of  the  agreement  indicates  very  eonolnsively 
that  every  aabscriber  to  the  agreement,  whether  bondholder  or  stock- 
holder, was  to  be  protected  in  the  event  of  a  purchase  of  the  property 
by  any  other  subscriber,  directly  or  indirectly,  which  would  include  a 
purchjise  by  the  trustees.  Under  this  article  it  wonld  have  been  the 
privilege  of  the  complainant  to  surrender  his  remaining  six  bonds 
under  the  seventh  article  of  the  agreement,  and  receive  a  certificate 
for  their  amount.  Thus,  the  agreement  was  carefully  devised  to 
protect  every  subscriber  to  the  full  extent  of  his  interest,  both  as 
bondholder  and  certificate  holder,  in  the  event  that  the  trustees  might 
be  unable  to  protect  him.  That  contingency  did  not  occur,  but  the 
trustees  themselves  purchased  the  property.  They  could  acquire  no 
better  rights  upon  such  a  purchase  against  the  complaihant  than 
could  have  been  acquired  by  any  other  purchaser  who  had  become  a 
party  to  the  agreement. 

There  is  nothing  in  the  provisions  of  the  agreement  conferring  upon 
certificate  holders  the  right,  by  a  majority  vote,  at  general  meetings 
or  special  meetings  called  for  the  purpose,  to  modify  the  conditions 
of  the  agreement  which  affect  the  rights  of  the  complainant  as  a 
bolder  of  bonds.  It  was  evidently  contemplated  by  the  agr^Vment 
that  those  who  surrendered  their  claims  to  the  trustees  were,  to  the 
extent  of  claims  surrendered,  to  be  placed  upon  the  footing  of  stock-  ' 
holders  of  the  company.  They  were  ultimately  to  receive  stock  in 
proportion  to  the  amount  of  their  respective  surrendered  claims. 
While  the  readjustment  was  pending,  they  were  to  be  permitted  to  ex- 
ercise the  powers  ordinarily  exercised  by  stockholders  in  directing  and 
controlling  the  trustees,  who,  through  the  stock  in  their  bands,  were, 
in  turn,  to  direct  and  control  the  affairs  of  the  corporation.  The  ■ 
trustees  were  therefore,  in  effect,  representing  a  body  of  quati  stock- 
holders. But  neither  certificate  holders  nor  trustees  were  invested 
with  any  authority  to  extinguish  or  impair  the  rights  of  bondholders 
whose  claims  against  the  corporation  were  paramount  to  any  equities 
which  stockholders  could  acquire  in  its  property. 

The  obligations  assumed  by  the  trustees  towards  bondholders  in 
the  position  of  the  complainant  are  not  to  be  found  in  any  of  the  ex- 
press provisions  of  the  trust  agreement.     These  provisions  are  mainly 
intended  to  define  the  powers  and  duties  of  the  trustees  in  adminis- 
tering the  trust  fund  which  should  come  to  their  hands,  and  the 
rights  and  interests  of  those  entitled  to  participate  in  it.     The  duties 
incumbent  upon  the  trustees  in  the  protection  of  the  complainant 
grow  out  of  the  character  of  the  relations  which  they  assumed  towards 
every  person  who  became  a  party  to  the  agreement.     They  under- 
took to  use  their  best  exertions  for  the  financial  rehabilitation  of  the 
company,  without  requiring  any  sacrifice  on  the  part  of  construc- 
tion bondholders  beyond  that  of  one-third  of  their  holdings.     The 
complainant  had  a  right  to  reply  upon  the  faithful  discharge  of  that 
obligation.     The  trustees  were  placed,  by  his  consent,  in  part,  in  a 
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position  irhich  enabled  them  to  control  the  financial  sitaation.  They 
did  control  it;  bat,  after  they  bad  acqaired  control,  used  the  op- 
portonity  to  sabordinate  bis  rights  to  the  interests  of  the  certificate 
holders.  It  is  by  no  means  certain  that  the  complainant  cannot  en> 
force  his  bonds  against  the  new  corporation  as  an  equitable  lien  apon 
its  property.  Whether  this  is  so  or  not,  he  can  look  to  the  trustees 
personally  by  whose  acts  his  lien  upon  the  property  of  the  company 
was  eabverted.  . 

The  defendant  Whitewrigbt  did  not  become  a  trustee  until  July  27, 
1867^  after  the  purchase  by  the  trustees  at  the  foreclosure  sale.  One 
of  the  original  trustees  had  died,  and  Whitewrigbt  was  elected  to  fill 
the  vacant  place  in  order  to  join  with  the  other  trustees  in  a  convey- 
ance of  the  property  to  tiie  new  corporation.  The  eighteenth  article 
of  the  trust  agreement  provides  that  neither  of  the  trustees  shall  be 
responsible  for  the  act  or  omission  of  any  of  his  associates,  or  for 
any  act  not  willfully  or  grossly  negligent.  This  article  merely  ex- 
presses what  a  court  of  equity  would  hold  in  the  absence  of  such  a 
provision.  tVorraU  v.  Harford,  8  Ves.  8;  Dawson  y.  Clarke,  IS  Ves. 
254;  Clough  v.  Dixon,  8  Sim.  594;  Peter  v.  Beverly,  10  Pet.  532; 
Latrobe  v.  Tieman,  2  Md.  Gh.  474.  When  Whitewrigbt  consented 
to  step  into  the  place  of  a  prior  trustee,  it  was  his  duty,  before  join- 
ing in  any  disposition  of  the  property  of  the  trust  fund,  to  ascertain 
whether  the  act  he  was  about  to  perform  would  be  prejudicial  to  any 
of  the  eettnU  que  trtut  whom  be  represented.  The  legal  lien  of  the 
complainant  under  the  construction  mortgage  upon  the  mortgaged 
property  was  cut  ofiF  by  the  sale  under  the  foreclosure  of  the  prior 
mortgage.  His  equitable  lien  remained,  however,  until  the  property 
was  conveyed  to  a  purchaser  for  value,  and  without  notice.  Whether 
the  new  corporation  was  such  a  purchaser  may  be  doubtful ;  but 
however  this  might  be,  the  effect  of  the  conveyance  was  to  introduce 
new  owners,  and  compel  the  complainant  to  follow  the  property  into 
the  hands  of  strangers,  under  complications  which  it  is  not  incumbent 
opon  him  to  unravel. 

A  decree  is  ordered  for  complainant  for  the  value  of  his  bonds  at 
the  time  of  the  oonveyance,  with  interest. 
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Mat  v.  Wbbtbbit  Asbub.  Go.^ 
((Hreua  C(mrt.  D.  JUnnMota.    1886.) 

Fibs  Insurance— Authobitt  of  Agbint— Loss. 

A.  applied  to  B.,  an  insurance  agent,  who  had  been  carrying  his  insurance 
for  a  series  of  years,  and  who  knew  the  condition  of  his  property,  for  fSO,- 
000  of  insurance,  arid  B.,  being  unwilling  to  carry  that  amount  in  the  com- 
panies he  represented,  applied  to  C,  the  agent  of  another  company,  for 
|3,500  of  insurance,  and  C.,without  any  communication  with  A.,  or  knowledge 
of  the  property,  took  the  insurance,  wrote  out  the  policy,  and  delivered  it  to 
B.,  who  gave  it  to  A.  Held,  that  the  company  represented  by  C.  was  bound 
by  the  policy,  and  was  liable  for  a  loss. 

Motion  for  New  Trial.     The  opinion  states  the  facta. 
WiUon  d  Lawrence,  for  plaintiflf. 
Cole  dt  Bramkall,  for  defendant. 

Brewer,  T.    In  this  case  it  appears  that  the  plaintiff,  Mr.  May, 
went  to  Judge  Ames,  an  insurance  agent  in  Minneapolis,  who  had 
been  carrying  his  insurance  for  a  series  of  years,  and  told  him  that 
he  wanted  $20,000  of  insurance.     Judge  Ames  knew  the  condition  of 
the  property,  and  he  afterwards  handed  in  to  the  plaintiff  $20,000  of 
insurance;  but  Judge  Ames,  it  seems,  was  unwilling  to  carry  that 
amount  in  the  company  or  companies  that  he  represented,  and  there- 
fore went  to  the  agent  of  the  defendant,  Mr.  Seeley,  and  offered  him 
$2,500  of  it,  and  Mi*.  Seeley  took  the  insurance,  wrote  out  the  policy, 
and  sent  it  to  Judge  Ames'  ofiSce,  and  Judge  Ames  thereupon  deliv- 
ered it  to  the  plaintiff.     Mr.  Seeley,  as  the  agent  of  the  defendant, 
did  not  know  the  condition  of  the  risk,  and  he  had  no  communication 
with  the  plaintiff.     The  question  was  whether  Judge  Ames  was  the 
agent  of  the  plaintiff  to  solicit  the  insurance,  and  whether  Mr.  Seeley, 
as  agent  of  the  defendant,  should  have  been  informed  by  him  of  the- 
condition  of  the  risk,  or  whether  the  defendant  company  was  boand 
b3'  tlie  knowledge  that  Judge  Ames  had, — whether  his  knowledge  of 
the  condition  of  the  risk,  under  the  circumstances,  was  the  same  as 
the  knowledge  of  their  agent,  and  binding  upon  the  company. 

It  seems  to  me,  from  whichever  stand-point  you  approach  this 
case,  that  it  would  not  be  fair  to  release  the  defendant  company  from 
liability.  The  plaintiff  did  not  go  to  an  insurance  broker  to  employ 
him  to  solicit  insurance.  He  never  thought  of  employing  an  agent  to 
act  for  him ;  but  he,  as  principal,  wanting  to  buy  insurance,  went  to 
a  man  who  was  selling  insurance,  and  proposed  to  buy  from  him 
$20,000  worth  of  insurance.  Judge  Ames  proposed  to  sell  it  to  him, 
and  they  each  stood  in  the  relation  of  principal  in  that  negotiation. 
There  is  no  pretense  that  when  the  policies  were  delivered  to  the 
plaintiff  any  actual.notice  was  given  him  that  Mr.  Seeley  alone  was  tli« 

•Reported  by  Robertson  Howard,  Esq.]  o<'the  St.  Paul  bar. 
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igent  of  the  defexida.xit,  and  the  fact  that  Seeley's  name  was  written 
^ma  the  back  of  tlie  policy  as  agent  of  the  defendant  is  not  soffi- 
^ni  to  ebarg,B  tbe  plaintiff  with  such  knowledge.  It  seems  to  me 
that  something  more  'was  necessary  in  order  to  «hange  the  relations 
the  parties  expressly  assumed  towards  each  other  than  the  implica- 
tion which  would  arise  from  the  fact  that  another  party's  name  was 
written  on  tbe  policy  aa  agent. 

Now,  approachini;  it  from  the  stand-point  of  the  defendant  com- 
pany.   They   put    I^r.   Seeley  there  as  their  general  agent.     If  he 
sends  out  a   man  to   make  an  examination  of  a  risk,  and  accepts  the 
representations    made   to  him  by  such  subagent,  the  company  is 
bonnd  by  it.      It  is  not  to  be  expected  that  a  general  agent,  located 
in  a  city  like  Minjaeapolis,  can  personally  go  and  examine  all  the 
risks  offered  him.       The  business  must,  of  necessity,  be  done  through 
sabagents  principally ;  and  the  testimony  is  that  the  custom  was  for 
agents  to  go  to  other  agents,  and  divide  insurance  with  them,  when 
they  had  more  ofifered  them  than  they  cared  to  carry  themselves. 
Mr.  Seeley  testifies  that  that  was  his  custom.     If  the  agents  coming 
to  him  took  part  of  the  risk  for  their  own  companies,  he  relied  on 
that  and  -wrote  out  the  policies.     It  seems  to  me  to  be  a  very  natural 
eoBiom,  aad  if  the  insnrance  company  is  willing  to  allow  its  general 
agent,  pat  in  charge  there,  to  determine  what  means  of  investigation 
he  wiU  lely  ujkon,  and  he  relies  upon  the  investigations  or  statements 
of  other  agents,  the  insurance  company  has  no  right  to  complain. 
Whatever  Mr.  Seeley  does  within  the  reasonable  scope  of  the  powers 
committed  to  him  is  binding  upon  the  company.     If,  instead  of  mak- 
ing an  examination  himself,  he  prefers,  or  is  willing,  to  take  the  rep- 
leeentations  of  another  insurance  agent,  the  company  is  bound  by 
that  act.     The  particular  case  cited  by  the  appellant  from  58  Md. 
does  not  seem  to  me,  by  any  means,  to  touch  the  points  in  this  case. 
I  think  the  ruling  made  by  my  Brother  Nblson  was  right. 
Motion  for  new  trial  overruled. 


State  ex  rel.  Feldkahp  v.  Mobse  and  others.^ 

{CireuU  Court,  E.  D.  Munouri.    April  6, 1886.) 

AssKnrMKNTfl  FOB  Benkftt  of  CRBDrroKS — PnKFKRBNCES— Rbv.  St.  Mo.  §  854. 
A  debtor  has  a  right  to  prefer  one  creditor  to  the  exclusion  of  others,  but 
■where  the  preferred  creditor  receives  the  bulli  of  the  debtor's  property  in 
payment  of  his  claim,  kndwin^  that  the  debtor  is  about  to  malce  a  general  as- 
signment, the  assignment  to  him  is  void,  under  the  Missouri  Statutes,  and  he 
can  only  take  his  share  under  the  general  assignment. 

At  Law. 
*Bepcnt«d  by  B«n].  F.  ^ex,  Esq.,  of  the  St.  Lonis  bar. 
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'  Suit  lipon  an  indemnity  bond  given  the  United  States  marshal  to 
indemnify  him  and  F.  Feldkamp  against  all  damages  and  costs  that 
might  accrue  to  them  by  reason  of  the  seizure  and  sale  of  certain 
t>roperty,  claimed  by  said  Feldkamp,  to  satisfy  an  execution  issued 
in  the  case  of  Morte  v.  Frank.  The  other  material  facts  ore  saffi- 
biently  stated  in  the  charge  to  the  jury. 

A.  Binswanger,  for  plaintiff. 
-    Dyer,  Lee  &  Ellis,  for  defendants. 

Treat,  J.,  {charging  jury  orally.)  Gentlemen  of  the  jury,  yen 
understand  the  main  inquiry  before  yon  is  whether  this  property  be-> 
longed  to  Feldkamp,  which  was  seized  by  the  marshal  to  pay  the 
debt  of  Morse.  If  you  think  it  was  Feldkamp's  property,  the  de- 
fendant must  pay  back  the  value  of  that  property,  with  interest  from 
the  time  it  was  taken,  the  valuation  being  fixed  according  to  the  ap- 
praisement at  $1,544.25, — the  parties  differing  -with  regard  thereto. 

But  the  next  inquiry  is  this:  Was  this  a  transaction  in  good  faith, 
by  which  Mr.  Feldkamp,  being  a  creditor  of  Frank  &  Sons,  took  this 
property  in  payment  of  a  debt  justly  due  him?  or  was  it  a  fraudulent 
transaction,  whereby  he  was  to  take  possession  of  this  property  for 
the  benefit  of  Frank  &  Sons,  and  through  contrivances  thereafter,  as 
by  having  a  new  firm  formed,  having  some  other  name,  and  turning 
the  property  back  to  that  firm  in  order  to  cover  the  property  for  the 
benefit  of  Frank  &  Sons  ? 

In  examining  these  questions  there  is  another  element  which  ie 
worth  while  always  to  consider:     What  was  the  value  of  Frank  & 
Sons'  estate  ?     What  were  they  to  do  with  it  ?     Did  they  turn  it  out 
to  one  or  two  creditors  ?     It  seems  there  were  two  creditors  who  re- 
ceived the  main  portion  of  the  goods,  leaving  out  of  the  transaction 
all  the  other  creditors.     The  amount  of  indebtedness  is  stated  to  be 
between  $10,000  and  $11,000.     Two  of  the  creditors  secured  their 
demands,  and  the  others  secured  what  they  could  get  out  of  an  assign- 
ment.    Now  there  have  been  before  this  court  for  the  last  two  years 
a  great  many  inquiries  in  regard  to  these  matters,  and  we  have  been 
waiting  for  the  supreme  court  of  the  state  of  Missouri  to  -interpret 
the  state  statute.     This  court  has  held,  and  will  continue  to  hold, 
until   the   state  statute  is  interpreted  otherwise,  that  where  parties 
come,  just  on  the  eve  of  a  collapse,  and  take  the  estate,  knowing 
that  an  assignment  >  is  about  to  be  made,  they  cannot  hold  against 
other  creditors,  because  the  law  as  interpreted  by  this  court  is  that 
they  shall  all  share  alike. 

A  man,  in  the  ordinary  course  of  business,  has  a  right  to  turn  out 
goods  for  the  payment  of  his  debts;  but  when  the  final  collapse  is 
impending,  and  he  knows  it,  a  transfer  of  the  entire  estate  to  one 
creditor  cannot  be  upheld,  and  the  latter  can  only  take  his  share  of 
the  estate  under  the  subsequent  assignment. 

The  court  mentions  this,  because  in  considering  this  matter  you 
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mnst  look  back  and  consider  the  ttatua  of  the  parties  in  this  case. 
Here  were  Frank  &  Sons,  and  Feldkamp,  a  friend,  as  it  seems,  who 
had  helped  them  along.  Very  naturally  they  would  wish  to  Beeare< 
him  in  preference  to  anybody  else.  If  he  knew  that  they  were  aboat 
to  go  overboard,  and  he  chose  to  sweep  the  bulk  of  the  assets  in 
liquidation  of  bis  demands,  and  leave  but  a  little  fragment  of  the  rest, 
the  court  will  pronounce  it  a  voidable  transaction. 

If  yon  find  for  the  plaintiff,  yon-must  give  him  the  value  of  these 
goods  from  the  eighth  of  April  last,  with  interest  to  the  present  time. 

Mr.  Binswanger.  Will  your  honor  instruct  the  jury  that  they  had 
yie  right  to  prefer  one  creditor  to  the  exclusion  of  others  ? 

The  Court.  Certainly;  unquestionably.  I  think  the  jury  under- 
stand that ;  but  when  that  particular  creditor  knows  this  preference 
is  to  be  accompanied  by  an  assignment  right  away,  and  takes  the 
whole  of  the  estate,  he  cannot  hold  it.  This  thought  has  been  run- 
ning through  my  mind  all  the  while.  I  did  not  think  it  worth  while 
io  trouble  the  jury  in  regard  to  it.  What  I  mean  is  this :  Mr.  Feld- 
kamp, as  far  as  this  case  discloses,  was  an  honest  creditor  for  $2,750, 
and  the  assignment  taking  place  on  thd  very  day,  or  a  day  or  so 
afterwards,  and  he,  knowing  that  there  was  to  be  an  assignment, 
shonld  have  taken  a  fair  division  with  the  other  creditors;  but  he 
wants  the  whole,  and  the  court  says  he  cannot  have  it;  that  he  must 
eomeinand  divide  with  the  rest. 

Mr.  Binawanger.  Morse  did  the  same  thing  that  Feldkamp  did. 

The  Court.  We  will  attend  to  that.  There  may  be  a  supplemental 
motion.  Morse  &  Go.  cannot  do  it.  They  will  all  have  to  come  in 
on  an  equitable  proceeding  in  connection  with  this  judgment,  and 
divide  all  aronnd  fairly. 

Verdict  fox  the  defendants. 


Dana,  Ex'x,  v.  Pabeeb. 

(Oirevit  Court,  JO.  MatmehmeUt.    April  9, 1886.) 

Acthw— Pabtibs— JoiHT  Bond. 

S.  L.  B.  and  E.  B.  became  Buretieg  on  a  trustee's  bond,  and  P.  and  H.  ex 
ecDted  a  bond  as  sureties  to  indemnify  them.  E.  B.  indorsed  on  the  trustee'i 
bond  an  agreement  to  indemnify  8.  L.  B.  Subsequently  the  executrix  of  E.  B 
bronebt  aait  on  the  bond  against  P  Held,  that  as  it  did  not  appear  that  B.  L 
B.,  the  Joint  obligee,  was  not  living,  ihe  plaintiff  was  not  the  proper  party  t< 
tat,  and  tbat  the  suit  should  be  dismissed. 

At  Law. 

A.  8.  Wait,  for  plaintiff. 

Butehins  dt  Wheeler,  for  defendant. 
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.  Colt,' J.  In  1871  John  H.  Swaaey,  of  Boston,  applied  to  the 
probate  court  for  the  county  of  Orafton,  in  the  state  of  New  Hamp> 
shire,  to  be  appointed  trustee  for  Benjamin  M.  Swasey;  and  it  being 
necessary  for  him  to  famish  two  sureties,  residents. of  New  Hamp- 
shire, upon  his  bond,  Edmund  Burke,  the  plaintiff's  testator,  and 
gbepherd  L.  Bowers  agreed  to  become  sureties,  provided  they  were 
secured  by  a  bond  of  indemnity,  with  the  defendant,  Parker,  and  one 
Jaeob  Hittinger,  as  sureties  thereon.  The  bond  of  indemnity  was 
given,  and  is  the  subject-matter  of  the  present  suit.  The  suit  is 
brought  by  the  executrix  of  Bnrke,  one  of  the  two  joint  obligees,  against 
Parker,  one  of  the  sureties  on  the  bond.  Tb«  ease  comes  before 
the  court  on  an  agreed  statement  of  facts.  At  the  outset  the  objec- 
tion is  raised  by  the  defendant  that  the  plaintiff  is  not  the  proper 
person  to  bring  the  action.  We  think  the  objection  well  taken.  It 
does  not  appear  but  what  Bowers,  the  joint  obligee,  is  living,  and,  if 
BO,  he  is  the  proper  person  to  bring  suit,  for,  Burke  being  dead,  the 
right  of  action  survives  to  the  other  joint  obligee.  Dicey,  Parties,  128 ; 
Donnell  v.  Mamon,  109  Mass.  576.  "It  is  an  elem^ental  principle  of 
the  common  law  that  wherd  a  contract  is  joint  and  not  several,  ail 
the  joint  obligees  who  are  alive  must  be  joined  as  plaintiffs,  and  that 
the  defendant  can  object  to  a  non-joinder  of  plaintiffs,  not  only  by 
demurrer,  but  in  arrest  of  judgment,  under  the  plea  of  the  general 
issue."    Farni  v.  Tesson,  1  Black,  309,  815. 

The  fact  that  Burke  indorsed  on  the  bond  of  indemnity  an  agree- 
ment to  indemnify  Bowers  cannot  affect  the  question  now  raised,  nor 
can  it  be  said  that  the  agreement  of  facts  operated  as  a  waiver  of 
this  objection,  because  the  legal  right. to  bring  the  action  does  not 
exist  in  the  plaintiff,  but  in  Bowers,  the  surviving  joint  obligee.  Suit 
dismissed. 


Tatlob  r.  BioB. 

(Oh-euil  Court,  D.  Iniiana.    March  81,  1888.) 

Haltctous  Prosbcution— Probable  Caubb— Etidbnoe— Nkw  Tauii. 

On  examination  of  the  evidence,  held,  that  there  was  probable  cause  for  fk» 
prosecution.! 

Motion  for  New  Trial. 

Cyrut  McNutt  and  Delana  E.  Williamson,  for  plaintiff. 

J.  W.  Oofdon  and  McDonald,  Butler  d  Mason,  for  defendant. 

Woods,  J.     By  the  form  of  his  complaint  the  plaintiff  assumed 
the  burden,  presumably  difficult,  of  showing  that  the  plaintiff   «ant 

'See  note  at  end  & 
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before  the  grand  jury  of  Parke  county  and  malieionsly  testified 
falsely,  and  procured  others  to  testify,  that  ihe  defendant,  upon  the 
person  of  the  woman  named,  had  produced  a  criminal  abortion  and 
miscarriage,  resulting  ir  the  death  of  both  woman  and  child,  and  by 
means  of  said  false  evidence  had  maliciously,  and  without  probable 
cause,  procured  the  indictment  of  the  plaintiff  for  the  crime  of  abor^ 
tion. 

There  is  a  clear  lack  of  evidence  to  support  this  charge  as  made; 
indeed,  if  a  strict  construction  of  the  complaint  had  been  insisted 
open  at  the  trial,  the  court  would  probably  have  deemed  it  proper 
to  direct  a  verdict  for  the  defendant ;  but  the  case  having  been  argued 
before  the  jury  upon  the  conceded  theory  that  the  second  paragraph 
of  the  complaint  contains  a  separate  charge  against  the  defendant  of 
wrongful  assistance  to  the  prosecution,  rendered  after  the  indictments 
had  been  found,  it  was  deemed  proper  to  submit  that  issue,  and  the 
others  with  it,  to  the  consideration  of  the  jury.  Defendant's  coun* 
sel  now  insist,  and  I  agree  with  them,  that  this  charge  is  not  well 
laid,  because  it  is  not  shown  that  the  alleged  assistance  was  ren< 
dered  maliciously  and  without  probable  cause.  If,  however,  there 
were  no  other  objection  to  the  verdict,  I  should  be  inclined  to  hold 
the  defendant  estopped  to  make  this  one.  But  limiting  the  case,  aa 
I  think  it  clearly  must  be  limited,  to  the  charge  of  assistance  At  the 
trial,  I  should  feel  constrained  to  declare  the  damages  excessive. 
Even,  if  the  evidence  were  sufficient  to  support  the  charge  that  the 
defendant  originated  as  well  as  aided  the  prosecution,  the  award 
woold,  under  the  circumstances  in  proof,  be  wel^  up  to,  if  not  above, 
the  line  which  would  challenge  consideration  whether  or  not  the  jury 
had  been  swayed  by  passion,  resentment,  or  other  undue  influence. 

That  this  verdict  was  not  the  result  of  a  dispassionate  consideration 
of  the  evidence  seems  to  me  altogether  probable;  especially  in  the 
light  of  some  of  the  arguments  and  appeals  made  to  the  jury.  I  a^ 
lade  more  particularly  to  the  denunciation  of  the  defendant  on  ao- 
count  of  the  alleged  desecration  of  the  grave  and  body  of  the  deceased 
woman,  opened  for  the  purpose  of  the  official  post  mortem  examina* 
tion.  This  sacrilege,  and  the  outraged  feelings  of  the  husband  and 
■on  and  kindred,  as  if  the  plaintiff  stood  for  them  all,  and  other  con- 
siderations equally  irrelevant  to  the  rights  of  the  litigants,  wane 
woven  into  multifarious  appeals  of  such  eloquence  and  force  as  to 
leave  little  room  for  wonder  at  the  result.  I  am  not  to  be  understood 
as  implying  by  the  allusion  made  to  this  subject  a  criticism  or  refleo- 
tion  upon  the  conduct  of  counsel,  nor  as  resting  my  decision  upon 
this  ground.  I  simply  recognize  the  facts  as  they  occurred,  and  find 
in  them  strong  support  for  my  conclusion,  that  for  other  reasons  the 
verdict  returned  is  not  right. 

In  addition  to  the  reasons  stated,  I  am  of  opinion  that  the  defend? 
tnt  had  reasonable  cause  to  believe  the  plaintiff  guilty  of  the  crime 
for  which  he  was  indicted.    Omitting  details,  I  will  irefer  only  to  th9 
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principal  facts,  or  ouUines  of  the  case,  as  it  was  known,  and  mast, 
■ot  at  least  may  reasonably  be  sapposed  to,  have  appeared  to  Dx> 
'Bice.  'He  was  called  to  see  Mrs.  N.in  consultation  with  Dr.  Gross. 
Her  previous  symptoms,  so  far  as  then  deemed  material  by  her  or 
'her  husband,  and  by  Dr.  Gross,  were  presumably  made  known  to 
•him.  What  they  were  is  not  disputed,  and  that  they,  in  the  main, 
indicated  a  state  of  pregnancy  commenced  in  the  previous  August  is 
quite  clear.  Mr.  and  Mrs.  N.,  however,  did  not  entertain,  perhaps 
were  unwilling  to  accept,  that  view  of  the  case;  and  Dr.  Gross,  too, 
was  uncertain.  After  a  careful  examination,  no  matter  now  just 
how  made.  Dr.  Bice  became  certain  upon  the  point,  and  informed 
Mr.  and  Mrs.  N.  of  his  conclusion;  told  her  she  had  no  organic 
trouble,  and  only  needed  to  keep  up  courage,  and  she  would  be  all 
right  in  a  few  months.  Without  doubt  Dr.  Bice  believed  the  preg- 
nancy to  be  with  a  live  child.  He  discovered  and  was  told  nothing 
to  raise  the  slightest  doubt  on  that  point;  nothing  of  an  unusual  flow 
of  water,  nor  of  bad  odors.  The  woman,  for  weeks,  had  suffered 
greatly  with  more  or  less  constant  nausea  and  vomiting,  and  was 
considerably  weakened,  and  much  of  the  time  kept  to  her  bed;  but 
when  Dr.  Bice  left  he  did  not  apprehend — saw  no  cause  to  appre- 
hend— danger.  No  reason  is  apparent  why  Dr.  B's  view  of  the  case 
should  not  have  been  accepted  by  M.x.  N.  as  true,  and  as  a  sufficient 
explanation  of  the  failure  of  previous  treatment  to  afford  relief  from 
the  nausea;  but  upon  his  next  visit,  two  days  afterwards.  Dr.  Cross 
was  discharged,  and  on  the  evening  of  the  same  day  the  plaintiff 
and  his  father  arrived,  in  obedience  to  a  summons  sent  immediately 
after  Dr.  B.'s  visit.  The  plaintiff  and  father  were  informed  at  once, 
it  seems,  of  an  unusually  large  discharge  of  water,  which  shonld 
have  occurred  two  or  three  weeks  before,  and  of  bad  odors  from  the 
woman's  person,-r-faiot8  which,  strangely,  were  not  told  to  Dr.  Gross 
or  Bice;  and,  upon  examination,  became  convinced  of  the  presence  in 
the  womb  of  either  a  false  conception  or  a  dead  and  decayed  fetas. 
They  claim,  also,  to  have  found  the  woman  so  far  gone  as  to  fear  she 
would  not  live  till  morning,  and,  through  motives  of  timidity,  as  they 
were  strangers,  did  nothing  for  her  the  first  night;  and  notwith- 
standing the  only  proper  course,  if  there  was  a  dead  and  decom- 
posing fetus  in  the  womb,  was  to  proceed  at  once  to  remove  it,  for 
several  days  did  nothing,  as  is  claimed,  but  give  brandy  as  a  stimu- 
lant, and  a  drug  to  allay  nausea,  in  the  hope,  apparently  without 
foundation,  that  she  might  regain  strength  to  expel  the  fetus  withont 
artificial  aids.  Finally,  with  the  aid  of  Dr.  Ghallenger,  the  elder 
Taylor  having  withdrawn  from  the  case,  the  plaintiff  resorted  to  the 
Qse  of  instruments, — what  they  were  and  just  how  used  is  put  in 
some  doubt, — and  after  the  third  operation  accomplished  the  abor- 
tion. To  what  extent  the  fetus  was  decomposed,  and  of  what  age  at 
its  death,  there'  were  differences  of  opinion.  For  two  or  three  days 
after  the  operation  the  woman  seemed  to  regain  strength,  and  to  be 
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likely  to  get  well,  but  at  or  near  the  end  of  a  week  she  died.  The 
plaintiff  reported  as  the  cause  of  death  pyamia  in  the  lungs,  result- 
ing  from  blood  poison  caused  by  the  dead  fetus. 

The  death  and  its  circumstances  and  cause  became  the  subject  of 
talk  and  discussion  in  the  neighborhood.  Dr.  Bice,  upon  hearing  of 
the  death,  declared  that  the  Taylors  had  murdered  the  woman,  and 
ought  to  be  prosecuted,  and  pronounced  the  claim  that  the  fetus  had 
been  long  dead  a  lie.  About  this  time  the  plaintiff  wrote  to  Dr.  Gross 
the  letter  which  was  put  in  evidence.  That  letter  contains  a  statement 
which  implies  that  the  plaintiff  was  justified  in  producing  the  mis- 
carriage in  order  to  relieve  the  woman  from  nausea  and  vomiting 
which  threatened  her  life ;  but  this  is  followed  immediately  by  the  as- 
sertion that  the  fetus  was  dead  and  greatly  decomposed.  At  the  in- 
stance of  Dr.  Cross,  supported  or  encouraged  by  Dr.  Bice,  the  acting 
coroner  cansed  a  post  mortem  examination  of  the  woman's  body,  and 
of  the  remains  of  the  child.  This  examination  was  made  by  three 
physicians,  assisted  by  Drs.  Gross  and  Bice.  They  examined  the 
woman's  lungs,  found  them  healthy  in  appearance,  without  a  sign  of 
pyamia;  but  in  the  womb  and  adjacent  parts  they^ found  inflamma- 
tion sufficient  to  account  for  the  death ;  and  all  have  declared  on  oath 
their  belief  that  the  death  was  the  direct  result  of  that  cause.  If,  ib 
fact,  the  fetus  had  been  dead  so  long  as  to  become  decayed,  or  if  it  was 
dead  before  the  plaintiff  commenced  his  effort  to  remove  it,  there  is 
no  apparent  reason,  and  none  has  been  suggested,  why  the  plaintiff 
should  have  disputed  the  facts  stated  by  these  physicians,  or  that  the 
cause  of  death  was  ae  they  claim.  Nevertheless,  the  plaintiff  caused 
the  body  to  be  taken  up  a  second  time,  and  examined  by  a  number  of 
physicians  of  his  own  school,  and,  by  the  aid  of  the  microsoope, 
claimed  to  have  found  in  the  lungs  evidence  of  pytsmia  sufficient  to 
have  caused  the  death,  and  that  in  the  womb  and  adjacent  parts  there 
was  not  such  inflammation  as  to  cause  death.  On  the  trial  the  plain- 
tiff was  corroborated  in  respect  to  this  theory  by  one  of  his  assistants 
at  the  examination.  The  others  did  not  testify.  It  may  be  that  Dr. 
Bice  knew  or  had  heard  of  other  facts,  circumstances,  or  statements 
than  those  mentioned,'  but,  if  so,  not  of  such  significance  as  to  change 
essentially  the  nature  of  the  case  as  outlined.  While  these  facts  an,d 
circumstances  fall  short  of  showing,  beyond  reasonable  doubt,  a  case 
of  criminal  abortion,  they  are  such  as  to  evoke  the  gravest  suspicions; 
and,  in  my  judgment,  strong  enough  to  justify  any  good  citizen,  if 
he  chose  to  do  it,  in  moving  the  grand  jury  to  an  investigation;  an4, 
an  indictment  having  been  returned  by  that  body,  to  warrant  him  in 
giving  assistance  to  the  prosecution. 
New  trial  granted. 

NOTE.  ,' 

An  action  will  lie  for  malicions  prosecution  against  a  party  who  causes  the  arrest  6f 
a  person  for  the  purpose  of  ascertaining  wlio  perpetrated  an  olfcnse.  Johnson  v.  Et>- 
bCTta,  U  Ved.  Bep.  129.  The  malice  necessary  to  sustain  such  an  action  is  not  express 
malice,  a  specitic  desire  to  vex  or  injure  another  from  malevolence  or  motives  of  ill- 
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wni,  bnt  the  wHlftal  doing  of  an  unlawful  act  to  the  prejudice  of  another.  Johuaon  t. 
Ebberta,  11  Fed.  Rep.  129 ;  Frowman  v.  Smith,  Litt.  Sel.  Gas.  7.    Malice  In  such  a  caae 

~1b  not  to  be  presumed  from  want  of  probable  cause ;  the  jury  must  find  the  nialice  as  • 
Bubstantial  tact  in  the  case.  Johnson  T.  Ebberts,  11  Fed.  Kep.  129.  See  Wheeler  t.  Ne9- 
bitt,  24'How.  651 ;  Stewart  T.  Sonnebom,  88  U.  8. 191 ;  Levy  v.  Brannan,  S9  Cal.  488.  U 
aU  imprisonment  is  under  legal  process,  but  the  action  has  been  oommenoed  and  car^ 

'.ried  on  malicioiisly,  and  without  probable  cause,  it  ia-maliclons  prosecution.    Muiphy 

.V.  Martin,  (Wis.)  16  N.  W.  Kep.  603 ;  Colter  v.  Lower,  35  Ind.  2S5.  Where  defendants 
were  membeia  of  an  association  that  wrongfblly,  and  withoat  probable  cause,  instituted 
criminal  proceedings  against  the  plaintin,  and  peisonally  acted  in  furtherance  of  the 

.unlawful  act,  they  were  held  responsible.  Johnson  v.  Miller,  (Iowa,)  17  N.  W.  Rep.  34. 
Prosecution  of  an  innocent  person,  without  using  reasonable  care  to  ascertain  the&cCB, 

.'is  not  jiutitiable.  Walker  t.  Camp,  (Iowa,)  19  N.  W.  Rep.  802.  It  has  been  held  that 
one  who  wrongfully  causes  a  crimmal  action  to  be  commenced  is  liable  for  the  proceed- 
ing in  and  continuance  of  the  same.    Johnson  V.  Miller,  (Iowa,)  17  N.W.  Rep.  34;  Ba^ 

'  con  V.  Towne,  4  Cush.  217.  Approving  arrest  of  debtor  by  creditor  caused  by  party  act- 
ing for  hira  renders  liable  for  actual  damages  sustained.  Rosenkranz  v.  Barker,  (111.) 
3  X.  B.  Rep.  9S ;  Qrund  v.  Van  Yleck,  69  111.  478.  It  has  been  said  that  a  partnercannot 
be  held  liable  for  the  arrest  of  a  debtor  by  a  copartner,  when  he  neither  directs,  partid- 
pates  in,  nor  receives  any  benefit  from,  such  arrest.  Rosenkranz  v.  Barker,  (111.)  3  N.  "E. 
Rep.  91.  See  Gilbert  v.  Emmons,  42  111.  143 ;  Grund  v.  Van  Vleck,  69  111.  478.  And 
where  a  debt  has  been  transferred  to  parties  outside  of  the  state,  where,  by  anpropriata 
Judicial  proceedings,  it  is  coUecied  with  greater  facility  and  more  encctually  than  it 
oould  have  been  done  in  the  state,  no  action  for  damages  will  lie  therefor,  even  tliough 
the  debtor  may  have  been  annoyed  and  put  to  additional  inconvenience  by  such  trana- 

'  tet.    Uppinghause  v.  Mundel,  (Ind.)  2  if.  E.  Rep.  719. 

1.  Pbobablr  Causs.  Probable  cause  not  existing  as  to  the  party  who  instigated  (h« 
prosecution,  the  fact  that  the  party  who  made  the  criminal  complaint  hud  probable 
'cause  to  believe  it  true,  is  no  defense.  Woodworth  v.  Mills,  (Wis.)  20  N.  W.  Kep,  728. 
In  actions  for  malicious  prosecution  the  want  of  probable  cause  and  malice  must  con- 
cur, and  the  defendant  is  allowed,  if  he  can,  to  disprove  either.    Sherbnnie  v.  Rodman, 

'(Mich.)  8  N.  W.  Rep.  414;  Spain  v.  Howe,  25  Wis.  625;  Platb  v.  BraunsdorS;  40  Wis. 
107  I  McKown  V.  Hunter,  30  N.  Y.  625.  Where  defendant  bad  probable  cause  for  be- 
lieving plaintiff  guilty  of  the  crime  charged,  it  mattered  not  how  maliciously  he  may 
have  acted  in  instituliing  and  prosecuting  the  case,  he  is  not  liable.  Murphy  v.  Martin, 
(Wis.^  16  N.  W.  Rep.  603. 

It  was  held  by  the  supreme  court  of  Michigan,  in  the  case  of  Smith  T.  Austin,  13  N. 
W.  Rep.  693,  that  an  action  for  malicious  prosecution  cannot  be  nivntained  again&tthe 
complainant  in  a  criminal  proceeding  for  which  there  was  probable  cause,  no  mat- 
ter how  evil  or  malicious  his  motive  may  have  been  in  making  the  complaint.  Ham- 
ilton V.  Smith,  39  Mich.  222.  Also,  that  it  cannot  be  maintained  if  coiiijilainant,  alter 
fully  and  fairly  disclosing  to  the  prosecuting  otScer  everything  within  his  knowledga 
which  would  tend  to  cause  or  to  exclude  belief  in  plaintiff's  criminality,  left  him  to  de- 

'  termine,  on  his  sole  responsibility,  whether  the  nroceedinga  should  be  instituted,  even 

.  though  the  case  were  not  a  proper  one  for  prosecution. 

(1)  Definition  of.    Probable  cause  is  defined  as  a  reasonable  ground  of  suspicion,  aup- 

gorted  by  circumstances  sufficiently  strong  in  themselves  to  warrant  a  cautions  man  in 
elieving  that  the  accused  was  guilty.    Ross  v.  Langworthy,  (Neb.)  14  N.  W.  Rep.  619; 
.  Boyd  V.  Cross,  35  Md.  197 :  Cooper  v.  Utterbach,  37  Md.  282.    Probable  cause  is  "  the 
existence  of  such  facts  and  circumstances  as  would  excite  the  belief^  in  a  reasonable 
wind,  acting  on  the  facts  within  the  knowledge  of  the  prosecutor,  that  the  person 


charged  was  guilty  of  the  crime  for  which  he  was  prosecuted.    Brewer  v.  Jacobs,  22 

Fed.  Rep.  217;  Walker  v.  Camp,  (Iowa ~       ""*     ~" "" 

How.  544;  Barron  t.  Mason,  81  Vt  189. 


Fed.  Rep.  217;  Walker  v.  Camp,  (Iowa,)  19  N.W.  Rep.  802;  Wheeler  y.  Nesbitt,  24 


(2)  Want  of  Prdbahlt  Quae.  By  a  "want  of  probable  cause  "  i*  meant  an  abfenca  of 
rauonal  grounds  of  suspicion,  supported  by  circumstances  sufiiciently  strong  in  them- 
■elves  to  warrant  a  cautious  and  reasonable  man  in  the  belief  that  t^e  pomun  accused 
is  guilty  of  the  crin.e  charged.  Davie  v.  Wisher,  72  III.  262.  "  The  quesition  of  what 
constitutes  probable  cause,"  say  the  supreme  court  of  New  York,  in  Fagnan  v.  Knox,  66 
N.  Y.  525,  "does  not  depend  upon  wliether  the  ofiense  has,  In  fact,  been  committed, 
nor  whether  the  accused  is  guilty  or  innocent,  but  upon  the  prosecutor's  belief,  based 
npon  reasonable  grounds.  Bacon  v.  Towne,  4  Cush.  238.  The  prosecutor  may  act  upon 
appearances  ;  and  if  the  apparent  facts  are  such  that  a  discreet  and  prudent  man  would 
be  led  to  the  belief  that  the  accused  had  committed  a  crime,  he  will  not  be  liable  in  the 
action,  although  it  may  turn  out  that  the  accused  was  innocent.  Carl  v.  Ayera,  63  K. 
Y.  17.  If  there  be  an  honest  belief  of  guilt,  and  if  there  exist  reasonable  grounds  for 
iuch  belief,  the  party  will  he  Justihed.  But  however  suspicious  the  appearances  may  be 
'  Jkom  existing  circumstances,  if  the  prosecutor  has  Jmowledge  of  iacts  which  will  ex- 


Digitized  by 


Google 


TAYLOR  V.  BICE.  269 

plain  {he  smspicious  appearancR,  ftii<I  exonerate  the  acensed  from  a  oHmiTial  charge,  he 
cannot  justiiy  a  prosecution  by  putting  forth  the  prima  facie  circunigtances,  and  oxcliid- 
iiig  those  within  hia  knowledge  which  tend  to  prove  innocence."  In  an  action  fordam- 
»ses  for  malicious  prosecution  in  procuring  plaintiff' to  be  indicted  forperjury,  an  aver- 
ment in  the  petition  whicli  clearly  and  distnictly  alleges  that  the  defendant  maliciously 
and  without  probable  cause  procured  the  indictment  to  be  foaud  sulticieutly  avers  the 
vant  of  probable  cause.    Hampton  v.  John,  (Iowa,)  12  N.  W.  Rep.  276. 

In  action  for  nialicions  prosecution  plaintiff  must  establish  the  want  of  probable 
caa^e.  Dwain  v.  Descalso,  (Cal.)  5  Fac  liep.  9U3.  Want  of  probable  caone  will  not  be 
inferred  from  even  express  malice,  Wheeler  v.  Nesbitt,  24  How.  544;  but  must  be  proved 
by  plaintiff.    Good  v.  French,  115  Mans.  2U1 ;  Levy  t.  Brannan,  39  Cal.  485. 

(3)  W/kU  Amounts  to.  It  is  enough  if  the  prosecutor  acte<I  with  such  a  di-grce  of  im- 
l>artiality,  reasonableness,  and  freedom  from  prejudice  as  can  fairly  be  expected  of  a 
inau  of  ordinary  prudence  and  caution,  acting  without  malice.  Casey  v.  Sevatson, 
<Minn.)  I«  N .  W.  Rep.  407.  See  Cole  v.  Curtis,  16  Minn.  1S2,  (Oil.  161 ;)  Bacon  v.  Towne, 
4Cnsh.  238;  McQum  v.  Brackett,  33  Me.  331.  It  is  said  that  if  the  evidence  on  the  trial 
of  the  criminal  charge  is  such  as  to  cause  the  jury  to  hesitate  as  to  an  acquittal,  it  waa 
evidence  of  probable  cause.  Johnson  v.  Miller,  (Iowa.)  17  N.  W.  Rep.  34;  .Smith  v. 
MacI>onald,  3  Ksp.  7.  Mere  suspicions,  without  reasonable  ground  for  believing  them  to 
be  founded  in  &ct,  will  not  amount  to  a  probable  cause.  Hirsch  v.  Fecney,  ^3  111.  548. 
Real  belief  and  reasonable  ground  must  unite  to  afford  a  justilication.  Faniaiu  v. 
Feeley,  56  N.  Y.  451.  It  is  said  that  a  conviction  before  a  magistrate  of  assault  and 
batterv  does  not  show  probable  cause  for  having  instituted  an  action  for  assault  with 
iUent'to  kill.    Labar  t.  Crane,  (Mich.)  14  N.  W.  Rep.  495. 

(a)  Belief  of  Proreeutor.  Probable  cause  does  not  depend  upon  mere  belief,  liowever 
rin<iTely  entertained.  The  law  imposes  the  additional  requisite  of  such  facts  as  would 
iniluce  a  reasonable  man  to  believe  the  accused  was  guilty,  and  nothing  short  of  this 
will  justify  the  institution  of  criminal  proceedings.  Ro.ss  v.  Langivorthy,  (Neb.)  14  N. 
W.  Kep.  sio ;  Cooley,  Torts,  182.  Neither  does  it  depend  upon  the  guilt  or  innocence  of 
the  accused,  but  upon  the  prosecutor's  belief  in  it  at  the  time  of  jirosecntion,  ui)on 
resiumable  grounds.  King  v.  Colvin.  11  R.  I.  582;  Foshay  v.  Ferguson.  2  Denio,  017; 
Burlingaine  v.  Burlingame.  8  Cow.  141 :  Scanlan  v.  Cowley,  2  Ililt.  489 ;  French  v.  Smith, 
4  Vt.  .'MiS ;  Swaim  v.  StalTord,  3  Ired.  289;  Johnson  v.  Chambers,  10  Ired.  287  ;  Raulstou 
V.  Jackson,  1  Sneed,  128 ;  Fans  v.  Starke,  3  B.  Hon.  4 ;  Delejral  v.  Ilighlcy.  3  Bing.  (N.  C.) 
«jO;  Jacks  v.  Stimpson,  13  111.  701 ;  Wade  v.  Walden.  23  III.  425.  Although  the  facts 
known  make  out  a  prima  facie  case  of  guilt,  yet,  if  the  circumstances  are  all  consistent 
with  the  innocence  of  the  party,  and  the  prosecutor  knows  the  accused  is  not  guilty,  or 
does  not  believe  him  to  be  guilty,  he  cannot  have  reasonable  cause  for  the  prosecution. 
Woodworth  v.  Mills,  (AVis.)  20  N.  W  Rep.  728.  See  Turner  v.  Ambler,  10  Q.  B.  2.52; 
Broad  v.  Ham,  5  Bing.  (N.  C.)  722 ;  Fagan  v.  Knox,  1  Abb.  (N  C.)  246 ;  Townsh.  Sland. 
&  Lib.  i  423,  p.  715. 

The  coart  say,  in  Sherbnme  v.  Rodman,  uiprn,  that  "the  intent,  good  faith,  and 
honest  belief  of  the  defendant  are  mental  conditions  which  can  be  proved  only  indi- 
r«-tly,  presumptively,  and  inferentially  by  the  facts  and  circumstances  of  the  case;  but 
malice  being  a  fact  to  be  proved  and  directly  in  issue,  since  parties  are  allowed  to  be 
witnesses  there  seems  to  be  no  good  reason  why  the  party  alone  cannot  positively  and 
directly  know  and  testify  to  such  fact."  See  Wilson  v.  Noonan,  35  Wis.  321.  And  it 
has  been  held  that  an  action  for  malicious  prosecution  will  lie  "if  the  defendant  knew 
that  the  charge  waa  false  and  unfounded,  and  by  that  means  procured  the  plaintilT  to 
be  indict e<l  and  brought  to  trial,  even  though  the  charge  made  did  not  constitute  the 
crime  alleged  or  any  crime."  This  seems  to  be  the  general  doctrine  in  this  country. 
e*e  Stone  ▼.  Stevens,  12  Conn.  219;  Hays  v.  Yonnglovc,  7  B.  Mon.  515;  Stancliff  v. 
■  Palmeter,  18  Ind.  321 ;  Stocking  v.  Howard,  2»  Alb.  Law  J.  537;  Sweet  v.  Neu'us,  30 
Mich.  4)J6;  Collin  v.  Love,  7  Blackf.  416;  Forre/t  v.  Collier,  20  Ala.  175;  Braveboy  v. 
Cockfield.  2  MeMul.  270;  Oibbs  v.  Ames,  119  Ma-ss.  60.  Evidence  of  admis-sion  of  de- 
fendant that  he  was  the  instigator  of  the  pro.secution,  and  tliat  it  was  without  probable 
cause,  is  competent.     Woodworth  v.  Mills,  (Wis.)  20  N.  W.  Rep.  728. 

(h)  DtJicharge  by  Jtatice  or  Ignoring  by  Orand  Jtiry.  It  is  held  by  some  courts  that 
where  the  accused  was  discharged  by  the  examining  magistrate,  or  the  bill  was  ignored 
by  the  grand  jury,  such  fact  is  evidence  of  want  of  probalilc  cause.  Sappington  v.  Wat- 
son. 50  Mo.  83.  But  the  better,  as  well  as  the  more  general,  doctrine  is  that  a  justice's 
finding  is  not  final  as  to  probable  caase.  Spalding  v.  Lowe,  (Mich.)  23  N.  W.  Rep.  46. 
It  has  Deen  said  that  an  entry  made  in  his  docket  by  a  justice  of  the  peace  before  whom 
a  criminal  cause  was  tried,  declaring  the  suit  instituted  maliciously  and  without  prob- 
able cause,  is  not  admissible  in  action  for  malicious-prosecution.  Oaaey  v.  Se\'atson, 
(Minn.)  16  N.  W.  Rep.  407.    See  Granger  v.  Warrington,  3  Oilman,  299. 

(e)  Dixharge  bg  NaOe  Proeegui,  tie.  It  has  been  said  that  a  discharge  fVom  the  proso- 
CDlion  by  a  nollepneequi  is  not  prima  facie  evidence  of  want  of  probable  cause,  Yocum 
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T.  FoHy,  1  B.  Mon.  858,  Flickinger  t.  Wagner,  46  Md.  680;  but  it  is  held  thmt  dismbs- 

ing  an  action  voluntarily  is  prima  facie  evidence  of  want  of  probable  cause.  Wetiuore 
V.  Mellinger,  (Iowa,)  14  N.  W.  Sep.  722:  Green  t.  Cochian,  43  Iowa,  544;  Burhans  T. 
Sandford,  19  Wend.  417.  / 

(d)  finding  "  True  BiU"  by  Grand  Jury.  It  is  oaid  that  the  finding  of  a  "tnie  bill " 
or  indictment  by  a  grand  jury  is  prima  facie  evidence  of  probable  catise,  Johnaon  y. 
Miller,  (Iowa,)  17  N.  W.  Rep.  34;  Garrard  v.  Willet,  4  J.  J.  Marsh.  62»t;  although  such 
prosecution  may  have  resulted  in  an  acquittal.  Id.  It  is  said  that  an  action  for  mali- 
cioiLs  prosecution  may  be  founded  on  an  indictment  whereon  no  acquittal  can  be  had 
because  coram  non  judice,  insufficiently  drawn,  or  the  like ;  for  it  is  not  the  danger  of 
the  plaintiff,  but  the  scandal,  vexation,  and  expense  upon  which  the  action  is  founded. 
Castro  v.  De  Uriarte,  12. Fed.  Rep.  250.  See  Goslin  v.  Wilcock,  2  Wils.  302;  West  v. 
Sniallwood,  3  Mees.  <fc  W.  418;  Wicks  v.  Fentham,  4  Term.  R.  247;  Pippet  v.  Heam.  6 
Bam.  &  Aid.  634 ;  3  Bl.  Comm.  127. 

(e)  OanvictUm  by  Court  of  Omhpelent  Juritdiction.  Conviction  of  a  par^  charged  with 
a  crime  is  not  conclusive  in  an  action  for  malicious  prosecution,  upon  the  question  of 
probable  cause  for  prosecution  ;  but  may  be  rebutted  by  proof  that  the  same  was  pros- 
ecuted by  false  and  maUcious  testimony.  Bowman  v.  Brown,  (Iowa,)3  N.  W.  Rep.  609; 
Moflatt  V.  Fisher,  47  Iowa,  473.  And  it  is  held  that  a  conviction  before  ajustice  of  the 
peace  is  only  priTna/uCTe  evidence  of  probable  cause.  Bowman  v.  Brown,  (Iowa,)^S  N. 
W.  Rep.  609 ;  OUon  v.  Neal.  (Iowa,)  18  N.  W.  Kep.  863.  See  Ritchey  v.  Davis,  U  Iowa, 
124 ;  Moffatt  v.  Fisher,  47  Iowa,  473 ;  2  Greenl.  Ev.  ?  457. 

Yet  it  has  been  held  that  the  judgment  of  a  court  of  competent  jurisdiction  finding 
the  accused  guilty  is  conclusive  evidence  of  probable  cause,  Whitney  v.  Feckham,  15 
Mass.  243;  Cloon  v.  Gerry,  13  Gray,  203 ;  Dennehey  v.  Woodsura.lOO  Mass.  197;  butto 
bring  the  case  within  this  rule  the  justice  must  have  acted  judicially  and  not  ministe- 
rially, and  the  result  have  been  reached  without  artifice,  fraud,  or  collusion.  Com.  v. 
Davis,  11  Pick.  432 ;  Kaye  v.  Kean,  18  B.  Slon.  839 ;  Herman  v.  Brookerhoff,  8  Watts, 
240.  In  other  cases  it  is  held  only  to  be  prima  facie  evidence  when  reversed  on  appeal. 
Goodrich  V.  Warner,  21  Conn.  432 ;  Womack  v.  Circle,  29  Grat.  192.  See  Burt  v.  Place, 
4  Wend.  591. 

And  it  has  been  held  that  a  conviction  before  a  justice  of  the  peace  on  «  criminal 
charge,  although  there  was  an  acquittal  upon  appeal,  is  conclusive  evidence  of  probable 
cause.  Whitney  v.  Peckhain,  16  Mass.  343;  Witham  v.  Oowcn,  14  Me.  362.  But  it  is 
said  in  Bacon  v.Towne,  4  Cush.  217,  the  authority  of  the  first  ca.se  has  been  doubted  in 
Burt  V.  Place,  4  Wend.  691,  and  that  if  the  conviction  before  the  justice  is  regarded  "  as 
evidence  of  probable  cause,  we  think  it  ia  prtma  facie onW,  and  notconclusive."  This  is 
the  doctrine  in  Iowa.  Johnson  v.  Miller,  (Iowa,)  17  N.  W.  Rep.  34 ;  Moffatt  v.  Fi.sher,  47 
Iowa,  473.  But  it  is  said  by  the  supreme  court  of  Michigan,  in  Phillips  r.  Village,  of 
Kalamazoo,  18  N.  W.  Bep.  647,  that,  as  a  rule,  a  conviction  before  a  magistrate,  even 
though  reversed  on  appeal,  is  a  bar  to  a  suit  for  malicious  prosecution.  See  Cooley, 
Torts,  185. 

(f)  Mixed  Qtiettion  cf  Law  and  Fhd.  What  constitutes  probable  cause  is  a  mixed  ques- 
tion of  fact  and  law.  Johnson  v.  Miller,  ( Iowa, )  17  N.  W.  Rep.  34 ;  Gee  v.  Culver,  (Or.) 
6  Pac.  Rep.  775 ;  Murray  v.  McLane,  5  Hall,  Law  J.  515 ;  Naali  v.  Orr,  3  Brev.  94 ;  Stone 
T.  Crocker,  24  Pick.  81 ;  Travis  v.  Smith,  1  Pa.  St.  234 ;  Hill/.  Palm,  38  Mo.  18 ;  Cole  v. 
Curtis,  16  Minn.  182,  (Gil.  161 ;)  Driggs  v.  Burton,  44  Vt.  124.  It  is  for  the  jury  to  say 
what  facts  are  proved,  and  It  is  for  tlie  court  to  say  whether  those  facts  constitute  prob- 
able cause.  Bossy.  Langworthy,  (Neb.)  14  N.  W.  Rep.  515;  Turner  v.  O'Brien,  5  Neb. 
547 ;  Johns  v.  Marsh,  9  Rep.  143:  Boyd  v.  Cross,  35  Md.  194.  Tliu-s,  it  is  said  that  the 
question  of  probable  cause  is  one  of  law  for  the  court.  Pari!  v.  Reed,  (Kan.)  2  Pac,  Rep. 
636.  and  the  question  of  malice  is  for  the  jury.  Parli  v.  Reed,  (Kan.)  2  Pac.  Rep.  635 ; 
Malone  y.  Murphy,  2  Kan.  250.  What  is  pl-obable  cause  is  a  question  of  law,  to  be  de-  - 
termined  from  the  facts  as  found  by  the  jury.  Eastin  r.  Bauk'of  Stockton,  (Cal.)  4  Pac. 
Rep.  1106. 

(4)  Praeliee.  The  question  of  probable  canse  is  s  mixed  question  of  law  and  fact. 
Whether  the  circumstances  alleged  to  show  it  probable  are  true  and  existed,  is  a  mat- 
ter of  fact;  but  whether,  supposing  them  to  be  true,  they  amount  to  a  probable  cbuse, 
is  a  question  of  law.  It  is  therefore  generally  the  duty  of  the  court,  when  evidence  has 
been  given  to  prove  or  disprove  tlie  existence  of  probable  cause,  to  submit  to  the  jury 
its  credibility,  and  what  facts  it  proves,  with  instruction  that  the  facts  found  amount 
to  proof  of  iirobable  cause,  ,or  that  they  do  not.  Ca^tro  v.  Do  Uriarte,  16  Fed.  Rep.  93 ; 
Stewart  v.  Soiinebom,  98  U.  S.  187 ;  Hey ne  v.  Blair,  62  N  Y .  19 ;  Sutton  v.  Johnstone,  1 
Term  R.  493.  It  is  said  that  the  court  should  group  the  facts  together  in  the  instruc- 
tions which  the  evidence  tends  to  prove,  and  then  instnict  the  jury,  if  they  find  such 
Acts  have  been  established,  they  must  find  there  wasorwas  not  probable  cause.  John- 
son v.  Miller,  (Iowa,)  17  N.  W.  Rep.  34;  Owen  v.  Owen,  22  Iowa,  271,  Shaulv.  Brown, 
28  Iowa,  ^7 ;  Geo  v.  Culver,  (Or.)  6  Pac.  Rep.  778 ;  Haddrick  v.  Heslop,  12  Q.  B.  275.  And 
*here  &ct8  are  undisputed,  the  court  sliould  instruct  the  jury  that  there  was  or  was  nut 
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probable  canae.  Fulton  ▼.  OnesH,  (Cat.)  6  Pac.  Rep.  491 ;  Harkrader  v.  Moore,  44  Cal. 
152;  Brewer  v.  Jacobs.  22  Fed.  Rep.  217;  Castro  v.  De  TJriarte,  16  Fed.  Rep.  93  >  Com- 
missionera  v.  Clark,  94  U.  S.  278,  284;  Parli  v.  Reed,  (Kan.)  2  Pac.  Rep.  635 ;  Besson  v. 
Southard.  10  N.  Y.  240;  Stone  v.  Crocker,  24  Pick.  81;  Travis  v.  Smith,  1  Pa.  St.  234; 
HiU  V.  Palm,  38  Mo.  13 ;  Wells  v.  PHrsons,  3  Har.  (Del.)  805 :  Wells,  Law  &  Fact,  J  291. 

(5)  blaU.  Where  intent  or  motive  is  involved  in  the  issue,  the  person  to  whom  such 
intent  or  motive  is  iuiputed  is  a  competent  witness,  unless  rendered  incompetent  by 
some  statutory  inability.  S^)alding  v.  Lowe,  (Mich.)  23  N.  W.  Rep.46:  Watkina  v.  Wal- 
lace, 19  Mich.'57.  In  an  action  for  malicious  prosecution  and  false  arrest,  the  defend- 
ant may  prove  the  bad  reputation  of  the  plaintiff  to  rebut  the  want  of  probable  cause. 
Rosenkranz  v.  Barker,  (111.)  3  N.  E.  Rep.  93 ;  0'Bri«ai  v  Frasier,  (N.  J.)  1  Atl.  Rep.  465. 
.See  Israel  v.  Brooks,  23  111.  679;  Bacon  v.  Towne,  4  Cusb.  240;  Pnllen  y.  GUdden,  68 
Me.  S63 ;  Pitzgibbon  v.  Brown,  43  Me.  169;  3  Suth.  Dam.  708. 

(6)  Adrice  of  Oauntel.  Where  a  party  has  communicated  to  his  counsel  all  the 
facts  bearing  on  the  case,  of  which  he  had  knowledge,  or  which  he  could  have  ascer- 
tained by  reasonable  diligence,  and  has,  in  good  faith,  acted  upon  the  advice  received, 
a  want  of  probable  cause  will  be  negatived,  and  the  party  will  not  be  held  liable,  Wal- 
ter V.  Sample,  25  Pa.  St.  275;  Wicker  v.  Hotchkiss,  62  111.  107 ;  Anderson  v.  Friend,  71 
111.  475 :  Davie  v.  Wisher,  72  111.  2tJ2  ;  Ash  v.  Marlow,  20  Ohio,  119 ;  Eastman  v.  Keasor, 
44  S.  H.  519i;  Hill  v.  Palm,  38  Mo.  13  ;  but  he  must  act  in  good  faith  after  stating  all 
the  facts,  and  the  advice  must  be  given  honestly  and  in  good  faith,  Sherburne  v.  Rod- 
man, (Wis.)  8  N.  W.  Rep.  414;  see  Plath  v.  Brannsdorlf,  40  Wis.  107;  for  advice  of 
cuonsel  is  of  no  avail  aa  a  defense  unless  defendantacted  in  good  faith  in  instituting  the 
suit,  Wetmore  v.  Mellinger,  (Iowa,)  14  N.  W!  Rep.  722;  Center  v.  Spring,  2  Iowa,  393  ; 
and  in  suits  for  malicious  prosecution  the  advice  of  counsel  is  referable  rather  to  the 
issue  of  uuklice  than  the  want  of  probable  cause.  If  the  jury  can  see,  from  all  the  facts, 
that  the  suit  was  maliciotis,  notwithstanding  the  advice  of  counsel,  that  fact  affords  no 
protection.    Brewer  v.  Jacobs,  22  Fed.  Rep.  217. 

It  is  said  in  Walter  v.  Sann)le,  25  Pa.  St.  275,  that  "  professors  of  the  law  are  proper 
advisers  of  men  in  doubtful  circumstances,  and  their  advice,  when  fairly  obtained,  ex- 
empts the  party  who  acts  upon  it  from  the  imputation  of  proceeding  maliciously  and 
without  probable  caiise.  It  may  be  erroneous,  but  the  client  is  not  responsible  for 
the  error.  He  is  not  the  insurer  of  his  lawyer.  Where  the  fact  of  probable  cause  is  in 
the  very  question  submitted  to  counsel  in  such  cases,  and  when  the  client  is  instructed 
that  they  do,  he  has  taken  all  the  precaution  demanded  of  a  good  citizen.  To  manifest 
the  good  faith  of  the  party  it  is  important  that  he  should  resort  to  a  professional  ad- 
viser of  competency  and  integrity.  He  is  not,  in  the  language  of  Judge  Roves,  to  make 
such  resort '  a  mere  cover  for  the  prosecution  ; '  but,  when  he  has  done  his  whole  duty 
in  the  premises,  he  is  not  to  be  made  liable  because  the  facts  did  not  clearly  warrant  the 
advice  and  prosecution.  »  •  •  Suppression,  evasion,  or  falsehood  would  make  him 
liable;  but  if  fairly  submitted,  and  if  the  advice  obtained  was  followed  in  good  faith, 
be  has  a  defense  to  the  action." 

(a)  Admiee  of  Dilbricl  AUomey.  The  mleis  the  samewhere  thedefendaut  acted  under 
theadvice  of  the  district  attorn^.    Thompson  v.  Lumley,  50  How.  Pr.  105.    It  is  for  the 

jury  to  say  whether  a  defendant  stated  all  the  material  facts  to  a  prosecuting  attorney. 

"ohnson  v.  Miller,  (Iowa,)  19  N  W.  Rep.  310. 

(6)  Advice  of  Jwitice  of  Peace.  It  is  no  defense  in  an  action  for  malicious  prosecution 
that  the  defendant  laid  the  facts  within  bis  knowledge  before  ajosticeof  the  peace  and 

acted  on  his  advice.  Gee  v.  Culver.  (Or.)  6  Pac.  Rep.  775 ;  Sutton  v.  McConuell,  46  Wis. 
X»;  OlmsteadT.  Parta'idKe,16  6ray,  381;  Brobst  v.  BufT,  100  Pa.  St.  91.  Notwith.stand- 
ing.  it  is  the  defendant's  duty,  on  applying  to  justice  for  warrant,  to  state  all  of  the  facts 
and  circumstances.    Chapman  v.  Dunn,  (Mich.)  22  N.  W.  Rep.  101. 

(7)  Public  Officer.  A  public  officer,  acting  tinder  the  lUrection  of  his  government  to 
procure  the  extradition  of  a  particular  person  for  a  crime  charged,  has  probable  cause 
in  believing  the  person  so  charged  guilty^  and  of  assigning  tlie  act  as  committed  since 
the  statute  or  treaty  making  such  act  a  crime  was  passed  or  ratiHed.  Castro  v.  l)e  I'ri- 
arte,  16  Fed.  Rep.  93.  A  warrant  of  arrest  pending  preliminary  hearing  in  extradition 
proceedings  is  not  void  because  no  preliminary  mandate  has  been  obtained,  unless  the 
statute  or  treaty  makes  such  preliminary  mandate  prerequisite.  Castro  v.  De  TJriarte, 
1$  Fed.  Rep.  93 ;  Case  of  Farez,  7  Blatchf.  34,  46 ;  Case  of  Thomas,  12  Blatchf.  370.  See 
InreKelley,2  Low.  339.  A  warrant  forthearrestofonechargcd  with  a  crime  which  fol- 
lows the  words  ofthe  statute  or  treaty  in  designating  the  crime  charged,  withnut  f\ir- 
ther  particulars,  is  sufficient.  Castro  v.  De  Uriarte,  16  Fed.  Rep.  93;  Case  of  Macdon- 
nell,  11  Blatchf.  79,  88 ;  Payne  v.  Barnes,  5  Barb  4<)5  ;  Atchinson  v.  Spencer,  9  Wend. 
62;  People  T.  Donohue,  84  N.  Y.  438 ;  Case  of  Terraz,  4  Exch,  Diy  63.  It  is  said,  in 
Wheaton  T.  Beecher,  (Mich.)  13  N.  W.  Rep.  769,  that  an  officer  to  whom  a  warrant  is 
delivered  ia  not  bound  to  look  behind  it,  if  regular  on  its  face  and  issued  from  a  proper 
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jnrisdiction ;  and  if  he  execntes  it  lie  cannot  be  Iield  liable  in  a  dvil  action  for  dam- 
ages, thongh  it  be  invalid. 

(8)  Defective  Procai,  etc.  Whenaniatteriswliolly  beyond  the  jurisdiction  of  the  com- 
mitting majjistrate,  an  action  for  malicious  prosecution  will  not  lie.  Castro  v.  De  Uriarte, 
12  Fed.  Rep.  260;  see  Painter  v.  Ives,  4  Neb.  126 :  Bweet  v.  Negus,  30  Mich.  406 ;  except 
in  cases  where  malicious  falsehoods  are  put  forward  as  the  gravamen,  and  the  arrest  or 
other  act  of  trespass  be  claimed  as  the  consequence.  Newfield  v.  Coppenuan,  47  How. 
Pr.  87;  Thaule  v.  Krekeler,  81  N.  Y.  428;  Von  Latham  y.  Lihbv,  88  Barb.  348;  Dennis 
V.  Kyan,  e8  Barb.  145 ;  8.  C.  65  N.  Y.  385.  But  one  for  false  imprisonment  will.  Gel- 
zenleuchter  v.Niemeyer,  (Wis.)  25  N.  W.  Rep.  442;  Murphy  v.  Martin,  (Wis.)  16  N.  W. 
Rep.  603;  Colter  v.  Lower,  35  Ind.  285.  An  action  for  malicious  prosecution  wiU  lie 
where  the  defendant  falsely  and  maliciously  procured  the  plaintiff  to  be  adjudged  a 
bankrupt  upon  an  affidavit  which  wasnotsufiBcient  legally  to  warrant  an  adjudication. 
Parley  v.  Danks,  4  El.  &  Bl.  493;  Oldfield  v.  Uodd,  8  Kxch.  578. 

It  was  Iield  in  Gibbs  v.  Ames,  119  Mass.  60,  where  a  plaintiff  was  brought  to  trial  and 
acquitted,  but  without  any  previous  proper  complaint  or  proper  warrant  of  arrest,  that 
an  action  for  malicious  prosecution  would  lie.  The  court  say:  "This  was  a  sufficient 
prosecution  and  acquittal  therefrom  to  furnish  a  foundation  for  the  common  action 
for  malicious  prosecution,  notwithstanding  an  insufficiency  of  the  complaint,  or  defect 
of  process  by  which  she  was  brought  before  the  court,  or  want  of  jurisdiction  of  the 
magi.strate  arising  from  such  defect.  The  magistrate  had  jurisdiction  of  the  subject- 
matter  of  the  complaint,  which  was  not  the  case  in  Bixby  v.  Brundige,  2  Gray,  129, 
and  Whiting  v.  Johnson,  6  Gray,  246." 

2.  Malice.  Malice  and  want  of  probable  cause  on  the  part  of  the  person  institnting 
the  prosecution  is  essential  to  support  a  suit  for  malicious  prosecution,  and  should  botn 
concur.  Ca-stro  v.  De  Uriarte,  16  Fed.  Rep.  93 ;  Yocum  v.  P.illy,  1  B.  Mon.  358;  Mitch- 
ell v.  Mattingly,  1  Mete.  (Kv.)  240;  Ullnian  v.  Abrams,  9  Bvuh,  744;  Woods  v.  Fin- 
nell,  13  Bush,  628 ;  Kelton  v.'Bevins,  Cooke,  (Tenn.)  90 ;  Bell  v.  Graham,  1  Nott  &  McC. 
278:  Smith  v.  Zent.  59  Ind.  362;  Evans  v.  Thompson,  12  Heisk.  534,  Scott  T.  Shelor, 
28  Grat.  891 ;  Carleton  v.  Taylor,  50  Vt.  220;  McKown  v.  Hunter,  30  N.  Y.625;  Fag- 
nan  v.  Kni).\,  66  N.  Y.  525.  It  is  said  that  to  maintain  his  case  the  plaintiff  must  prove 
malice  in  fact  as  distinguished  from  malice  in  law.  Malice  in  law  is  where  malice  ia 
established  by  legal  presumption  from  proof  of  certain  facts  ;  malice  in  fact  is  to  be 
found  by  the  jury  from  the  evidence  in  the  case.  They  may  infer  it  from  want  of  prob- 
able cause.  But  the  plaintiff  is  not  required  to  prove  express  malice  i  n  the  popular  sig- 
nilicaiiceof  that  term  ;  it  is  sufficient  ifne  prove  malice  in  theenlarged  legal  sense.  Any 
act  done  willfidly  and  purposely,  to  the  prejudice  and  injury  of  another,  which  is  un- 
lawful, is,  as  against  that  person,  in  a  legal  sense,  malicious.  Com.  v.  Snelling,  15  Pick. 
337.  It  has  been  said  that  "the  malice  necessary  to  be  shown  in  orderto  maintain  this 
action  i.s  not  necessarily  revenue,  or  other  base  and  malignant  passion.  Whatever  is 
done  willfully  and  purposely,  if  it  be  at  tlie  same  time  wrong  and  unlawful,  and  that 
known  to  the  party,  is  in  legal  contemplation  malice.  See  Wills  v.  Noyes,  12  Pick. 
321;  Page  v.  Cushing,  38  Me.  523;  Humphries  v.  J'arker,  52  Me.  602;  Mitchell  v.  Wall, 
111  Mass.  492;  Pullen  v.  Olidden,  66  Me.  202.  The  acqnittal  of  the  plaintiffs  is  not,  of 
itself,  evidence  of  malice  on  the  part  of  the  prosecutor,  Garrard  v.  Willet,  4  J.  J.  Marsh, 
628 ;  Ullman  v.  Abrams,  9  Bush,  744 ;  neither  is  a  discharge  from  prosecution  by  noUe 
pmemti.     Yocum  v.  Polly,  1  B.  Mon.  35S.  ' 

Malice  must  be  alleged  and  proved  as  an  independent  fact,  as  well  as  want  of  prob- 
able cause.  Gee  v.  Culver,  (Or.)  6  Pac.  Rep.  775;  Mitchell  v.  Jenkins,  5  Bam.  &  AdoL 
693.  The  jury  are  the  exclusive  judges  of  the  malice  of  the  defendant  Gee  v.  Culver, 
(Or.)  6  I'ac.  Rep.  775 ;  Munns  v.  Dupont,  3  Wash.  C.  C.  37 ;  Stewart  v. Sonneborn,  98  TJ. 
8. 193.  Tlielaw  will  not  presume  malice  merely  from  an  unfounded  prosecution,  Kdge- 
worth  V.  Carson,  (Mich.)  5  N.  W.  Rep.  282 ;  PieU  v.  Lanpfitt,  63  Pa.  St.  234  ;  for  malice 
is  never  an  inference  of  law.  Gee  v.  Culver,  (Or.)  6  Pac.  Rep.  775 ;  but  the  jury  may  in- 
fer it  as  a  deduction  of  fact  from  a  want  of  probable  cause,  Heap  v.  Parish,  (Ind.)  3  K. 
E.  Rep.  649;  Edgeworth  v.  Carson,  (Mich.1  6  N.  W.  Rep.  282;  Burnhans  v.  Sanford.  19. 
Wend.  417 ;  McKown  v.  Hunter,  30  N.  Y.  625 ;  Green  v.  Cochran,  43  Iowa,  545 ;  Flick- 
inger  v.  Wagner,  46  Md.  681 ;  Wertheim  v.  Altschuler,  (Neb.)  12  N.  W.  Kcp.  107 ;  Turner 
V.  O'Brien,  o  Neb.  512 ;  2  Greenl.  Ev.  ?  453,  note  1 ;  Bell  v.  Graham,  1  Nott  &  McC.  278 ; 
Garrard  v.Willet,4J.J.Mar8h. 628;  Wood  v.  Weir,  5  B.  Mon.  544  :  Mowry  v.  Wiipple, 
8  R.  I.  360;  Levy  v.  Brnnnan,  39  Oal.  485 ;  Pullen  v.  Glidden,  66  Me.  202  ;  2  Greenl.  Ev. 
i  453.;  and  a  criminal  intent  is  suiiplied  by  law  where  the  wrong  and  injury  result  from 
the  lack  on  the  port  of  the  defendant  of  that  ordinary  prudence  and  discretion  which 
persons  of  sufflcieut  age  and  sound  mind  are  presumed  in  law  to  have.  Murphy  y. 
Hobbs,  (Colo.)  5  Pac.  Rep.  119. 

Malice  will  be  inferred  when  the  object  of  the  prosecution  is  to  simply  enforce  the 
payment  of  a  debt,  Ross  v.  Langworthy,  (Neb.)  14  N.  W.  Rep.  51B ;  or  any  other  purpose 
than  that  of  bringing  the  party  to  justice.  Johns  v.  Marsh,  9  Reporter,  143;  Mitcnell 
V.  Jenkins,  6  Barn.  &  Adol.  594.    Where  the  defendant  had  the  plaintiff  arrested  for 
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petit  larceny,  malieionsly  and  without  pfobable  caaae,  in  ttn  seHon  for  malicioua  pro»- 
ecntion,  the  hostility  and  unfriendly  feeling  of  the  defendant  prior  to  the  institution 
of  the  |wv^«»:uti<ln  may  be  intrmiuuinl  to  enaule  tiie  jury  tu  determine  the  atiimta  of  the 
defendant  in  iusUtutii^  aucb  prosecuUou.    Bruington  v.  Wingato,  (Iowa,)  7  K.  W.  Sep. 


TaiiCott  V.  Chew  and  another. 
{CireuU  Court.  8.  D.  Georgia,  B.  J).    November  Term,  1886.) 

1.  AccoTJST— AccocNT  Rekdebed — Effect  of — Objection. 

An  acconnt  rendered,  and  not  objected  to  within  a  reasonable  time,  l8  to 
be  regarded  as  admitted  by  the  party  charged  as  prima  facie  correct. 
2u  Same — Reasonable  Time. 

Cnless  objected  to  within  a  reasonable  time,  and  what  constitutes  such  rea- 
sonable time  is  a  question  of  law,  an  accoont  rendered  becomes  an  account 
stated,  and  cannot  be  impeached,  except  for  fraud  or  mistake. 

3.  Same — Aooount  Stated. 

A  stated  a<  count,  however,  is  not  conclilsive;  but  when  it  is  admitted  in 
evidence,  the  burden  of  showing  its  incorrectness  is  thrown  on  the  other 
party.  Be  may  prove  fraud,  omission,  and  mistake,  and  in  thes»  respects  he 
IS  in  no  wise  concluded  bv  the  admissions  implied  from  his  silence  after  it 
was  rendered. 

4.  Pkiscipal  ajto  Agent — Factors — Salb — Advances — Discretion. 

While  ordinarily  factors  are  bound  to  obey  all  orders  of  their  principal,  yet 
when  they  have  made  large  advances,  or  incurred  expenses  on  account  of 
consignments,  the  principal  cannot,  by  any  subsequent  orders,  control  their 
right  to  sell  at  such  a  time  as.  in  the  exercise  of  a  sound  discretion,  and  in 
accordance 'with  the  usage  of  trade,  they  may  deem  best  to  secure  indemnity 
to  themselves,  and  to  promote  the  interest  of  the  consignor;  they  acting,  of 
course,  ih  good  faith,  and  with  reasonable  skill. 

5.  Same — Commissions — Fobfeitoke— Fraud— Gboss  NEOLiaENCE. 

A  factor,  or  other  agent  who  is  guilty  of  fraud,  or  gross  negligence,  in  the 
conduct  of  his  principal's  business,  forfeits  all  claims  to  commissions. 

6.  Same — Commissions  from  Both  Parties. 

Ordinarily  a  factor  who  takes  commissions  from  his  principal,  who  em- 
ploys him  to  sell,  would  violate  his  contract,  should  he  also  take  commis- 
sions from  the  person  to  whom  he  sella,  but  when  it  is  clearly  understood  by 
all  the  parties  that  one  who  is  ^aid  commissions  to  sell  cotton,  is  also  to 
charg^e  commissions  from  the  bnyer  the  transaction  is  not  illegal.  This  is 
especially  true  where  he  advances  all  the  money  to  conduct  the  business  him- 
self, and  looks  to  the  sales  for  his  reimbursement.' 

At  Law. 

Frank  H.  Miller  and  Chisolm  dh  Eruy'm,  for  plaintiff. 

H.  Clay  FoBter  and  Letter  i£  Havenel,  for  defendants. 

Speeb,  J.  Plaintiff  brought  suit  in  the  snperior  coart  of  Biehmond 
eonnty,  for  a  balance  of  $8,028.44,  for  losses  on  ootton  shipped  to 
plaintiff  on  consignment,  and  on  orders  given  to  defendants  to  par* 
ehase  cotton  for  spinners.  The  defendants,  at  the  appearance  term, 
filed  the  plea  of  the  general  issue;  and  plaintiff,  in  vacation,  amended 
his  declaration,  and  declared  for  money  paid  out  on  account  stated^ 

*See  note  at  end  of  case. 
v.27F.no.3— 18 
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as  "per  bill  of  particulars  attached ;"  and  the  defendants,  by  amend- 
ment, interposed  the  plea  of  set-off  for  $7,679.22  cash,  had  and  re- 
ceived by  the  plaintiff,  for  their  nse,  and  damages  incorred  by  the 
alleged  failure  of  the  plaintiff  to  sell  640  bales  of  cotton  for  f ntare  de- 
livery. At  the  trial  term  of  the  cause  it  was  removed  to  this  court. 
At  April  term,  1885,  the  case  was  referred  to  an  auditor,  Charles  C. 
Jones,  Jr.,  with  instructions  to  hear  and  determine  all  questions  of 
law  and  fact  arising  in  the  case,  and  to  report  his  findings.  At  this 
November  term,  1885,  the  auditor  made  his  report.  After  allowing 
the  defendants  certain  credits,  he  finds  that  there  is  due  from  the  de- 
fendants to  plaintiff  $2,581.44,  with  interest  from  twentieth  of  Sep- 
tember, 1881.     To  this  report  both  parties  except. 

The  plaintiff  excepts  because  the  auditor,  declined  to  give  judg- 
ment for  the  full  amount  of  the  account  stated;  because  of  a  vari- 
ance between  the  plea  of  set-off  and  the  proof  submitted  thereunder ; 
and  because  the  credits  were  allowed. 

The  material  grounds  of  exception  made  by  defendants  are^ 
First,  that  the  auditor  erred  in  finding  anything,  because  the  account 
sued  on  was  not  an  account  stated ;  and  that  the  account  was  not 
proven  by  any  competent  or  sufficient  proof;  second,  that  the  auditor 
erred  in  not  finding  for  defendants ;  that  the  auditor  should  have  dis- 
allowed all  commissions,  because  the  plaintiff  was  an  agent  employed 
to  sell  the  cottons  of  the  defendants;  that  he  took  several  lots  of  the 
same  on  his  own  account,  or  sold  to  himself,  and  thus  forfeited  his 
commissions  as  a  factor;  third,  that  the  auditor  erred  in  finding  that 
the  plaintiff  was  not  obliged,  by  his  contract  with  the  defendants, 
when  instructed  so  to  do,  to  sell  future  contracts  against  the  lot  of 
640  bales  of  cotton  which  had  been  already  received  on  consignment 
by  the  plaintiff;  fourth,  and  that  the  auditor  also  erred  in  finding  that 
the  defendants,  by  their  subsequent  dealings,  had  ratified  this  refusal 
to  sell  for  future  delivery. 

On  the  hearing  it  was  agreed  by  counsel  that  the  issues  involved 
should  be  ,  determined  by  the  couiit  without  the  intervention  of  a 
jury. 

I  do  not  regard  the  exceptions  of  the  plaintiff  as  material.  It  is 
true  that  the  plaintiff's  claim  must  properly  be  considered,  an  account 
stated.  On  September  20,  1881,  the  account  sued  on,  being  a  gen- 
eral account  current,  was  inclosed  in  a  letter  from  the  plaintiff  to 
the  defendants  with  the  request  that  the  latter  would  remit  the  bal- 
ance of  $3,028.44.  On  the  twenty-second  of  September,  1881,  the 
defendants  acknowledged  the  receipt  of  the  statement,  and  in  reply 
wrote  that  they  were  very  much  pressed  with  business,  but  in  a  few 
days  would  look  over  the  statement  carefully,  and  give  their  views  on 
the  matter.  On  the  third  of  October,  1881,  the  plaintiff  drew  a  sight 
draft  for  tbe  amount  of  the  balance,  and  on  the  same  day,  tbroagh 
his  agent,  wrote  again:  "We  have  nothing  from  you  in  regard  to 
your  account  sales  for  cotton."     On  the  fourteenth  of  October  the 
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plaintiff  again  complained  that  he  had  received  no  statement  of  Errors 
in  the  accoant,  and  on  the  20th  the  plaintiff  telegraphed  defendants 
to  send  statements  of  any  objections  they  have  to  the  accoant.  It 
appears  from  the  evidence  that  communication  by  mail  conld  be  bad 
between  Aagnsta  and  New  York  in  two  days.  See  Wiggins  v.  Burk- 
ham,  10  Wall.  129. 

An  accoant  rendered,  and  not  objected  to  within  a  reasonable  time, 
is  to  be  regarded  as  admitted  by  the  party  charg^  as  prima  facie 
eorreet.  The  principle  which  lies  at  the  foundation  of  evidence  of 
this  kind  is  that  the  silence  of  the  party  to  whom  the  account  i8  sent 
warrants  the  inference  of  an  admission  of  its  correctness^  The  infer- 
ence is  more  or  less  strong,  according  to  the  circumstances  of  the 
ease.  It  may  be  repelled  by  showing  facts  which  are  inconsistent 
with  it;  as  that  the  party  was 'absent  from  home  suffering  from  ill- 
ness,  or  expected  shortly  to  see  the  other  party,  and  intended  and  pre- 
ferred  to  noake  his  objections  in  person.  Other  circumstances  of  a 
like  character  may  be  readily  imagined.  It^ill  not  do,  however,  for 
a  eommission  merchant  to  say  that  his  business  prevents  him  from 
looking  over  an  accoant  contracted  in  the  coarse  of  that  business; 
nor  is  it  the  custom  of  merchants  who  intend  to  pay  an  account  to 
say :  "  We  will  look  over  it  in  a  few  days,  and  then  give  you  our  views 
on  it. "  Unless  objected  to  within  a  reasonable  time,  (and  what  consti- 
totes  snch  reasonable  time  is  a  question  of  law,)  an  account  rendered 
becomes  an  account  stated,  and  cannot  be  impeached,  except  for  fraud 
or  mistake.  Oil  Co.  v.  Van  Etten,  107  U.  S.  334;  S.  C.  1  Sup.  Ct. 
Rep.  178;  1  Story,  Eq.  §  526;  Lockwood  v.  Thome,  11  N.  Y.  173;  S. 
C.  18  N.  Y.  28S-290;  Stenton  v.  Jerome,  54  N.  Y.  484. 

The  supreme  court  of  the  United  States,  on  this  general  snbject, 
have  held  that  the  failure  of  a  party  receiving  a  letter  to  reply  within 
a  reasonable  time  after  he  received  it  was  to  raise  a  presumption  that 
he  approved  of  what  had  been  done,  so  far  as  the  letter  informed  bim; 
and,  in  the  absence  of  anything  to  rebut  that  presumption,  he  was  to 
be  regarded  as  having  consented  thereto.  Feild  v.  Farrington,  10 
Wall.  141.  The  supreme  court  of  Georgia  have  adopted  this  ruling, 
{McLendon  v.  Wilson,  52  Ga.  48,)  and  reaffirmed  it,  (Bray  v.  Guiin, 
53  Ga.  148.) 

A  stated  account,  however,  is  not  conclusive ;  bat  when  it  is  ad- 
mitted in  evidence  the  burden  of  showing  its  incorrectness  is  thrown 
on  the  other  party.  He  may  prove  fraud,  omission,  and  mistake,  and 
in  these  respects  he  is  in  nowise  concluded  by  the  admissions  im- 
|die4  from  his  silence  ^fter  it  was  rendered.  Wiggins  v.  Burkham, 
10  Wall.  132;  Perkins  v.  Hart,  11  Wheat.  256.  It  follows,  there- 
fore,  that  the  auditor  was  justified  in  giving  to  the  account  stated  the 
weight  of  evidence  prima /aci«.  He  was  also  justified  in  correcting 
an  error.  Bray  v.  Gunn,  53  Ga.  144.  I  am  of  the  opinion,  there- 
fore, that  the  auditor  had  the  evidence  before  him  to  support  his  find- 
ing; nor  do  I  think  that  his  redactions  of  the  plaintiff's  demand  im- 
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proper;  nor  that  the  defendant  can  justly  complain  of  the  plaintiff's 
refusal  to  hold  his  cotton  to  warrant  him  in  making  sales  for  fature 
delivery.  The  plaintiff  furnished  the  money  with  which  to  bay  the 
cotton,  and  while,  ordinarily,  factors  are  generally  bound  to  obey  all 
orders  of  their  principal,  yet  when  they  have  made  large  advances, 
or  incurred  expenses  on  account  of  consignments,  the  principal  can* 
not,  by  any  subsequent  orders,  control  their  right  to  sell  at  such  a 
time  as,  in  the  exerqise  of  a  sound  discretion,  and  in  accordance  with 
the  usage  of  trade,  they  may  deem  best  to  seonre  indemnity  to  them- 
selves, and  to  promote  the  interest  of  the  consignor;  they  acting,  of 
course,  in  good  faitb,  and  with  reasonable  skill.  FeUdv.Fatrington, 
10  Wall.  141.        ' 

It  is  true  that  a  factor  or  other  agent  who  is  guilty  of  fraud  or 
gross  negligence  in  the  conduct  of  his'  principal's  business,  forfeits  all 
claims  to  commissions  or  other  compensation  for  his  services,  (For- 
dyce  V.  Peper,  16  Fed.  Bep.  516;)  and,  ordinarily,  a  factor  who  takes 
-commissions  from  his  principal,  who  employs  him  to  sell,  'would  vio> 
late  his  contract,  should  he  also  take  commissions  from  the  person 
to  whom  he  sells,  (Dos  Passos,  Brok.  224;  Baston  t.  Clifford,  18 
Amer.  Rep.  649 ;  Raisin  v.  Clark,  20  Amer.  Bep.  66 ;  Lynch  v.  Fal- 
lon, 23  Amer.  Rep.  458;  Scribner  y.  Collar,  29  Amer.  Bep.  541;) 
nor  could  an  agent  employed  to  sell  be  himself  the  purchaser,  (Code 
Ga.  §  2186.) 

Here,  however,  the  plaintiff  was  not  strictly  a  factor.  It  is  rery 
clear  from  the  evidence  that  he  was  a  general  commission  merchant ; 
that  his  principal  dealings  were  in  dry  goods;  that  he  dealt  largely 
with  spinning  mills  and  spinners,  supplying  them  with  cotton,  which 
he  frequently  sold  to  them  on  time.  He  was  neither  a  cotton  factor, 
a  cotton  broker,  nor  a  member  of  the  cotton  exchange  in  New  York 
city;  and  it  was  clearly  understood  by  the  defendants  that  because 
of  the  peculiar  facilities  that  the  plaintiff  had  to  dispose  of  the  cotton 
to  spinners,  they  would  pay  him  a  commission;  and  they  not  only 
understood  that  he  was  receiving  commissions  from  the  spinners, 
but  they  tacitly  acquiesced. 

The  double  agency  was  therefore  clearly  understood  by  both  parties. 
The  plaintiff  furnished  the  means,  not  only  to  pay  for  the  cotton,  but 
frequently  to  give  time  to  the  spinners  who  bought  from  him.  This 
was  legitimate.  Rice  v.  Wood,  18  Amer.  Bep.  459;  3  Cent.  Law  J. 
316;  Scribner  v.  Collar,  8  Cent.  Law  J.  205;  FriU  v.  Finnerty,  10 
Cent.  Law  J.  487.  In  fact,  all  the  cotton  purchased  was  the  property 
of  the  plaintiff,  and  the  defendants'  profits  were  to  be  made  by  the 
use  of  his  money;  and  it  is  not  to  be  supposed  that  he  would  sell  the 
cotton  for  less  than  its  market  value. 

On  the  review  of  the  whole  case,  I  am  satisfied  that  there  is  no  er- 
ror in  the  report  of  the  auditor.  It  is  therefore  approved,  and  judg- 
ment directed  for  the  amount  of  his  finding. 
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NOTE. 

A  broker  cannot  act  as  the  agent  of  both  parties  to  the  transaction  80  as  to  be  entitled 
to  receive  pay  for  his  services  from  each,  unless  the  parties  understood  hia  position, 
ind  expressly  agreed  to  such  payments.    Bobbins  T.  Sears,  23  Fed.  Rep.  874. 

One  acting  as  broker  or  agent  of  both  parties  to  an  ezcliange  of  lands  may  not  re- 
eorer  compensation  from  either,  even  upon  an  express  promise,  without  clearly  show- 
ing that  each  had  full  knowledge  of  all  the  circumstances,  and  assented  to  the  double 
employment.    Bell  t.  McConneU,  37  Ohio  St.  396. 


Obeooniam  By.  Co.,  Limitbd,  v.  Obeqon  By.  &  Nay.  Co.     (No.  1120.) 
Same  v.  Same.     (No.  1143.) 
Same  r.  Same.     (No.  1178.) 
Same  v.  Same.     (No.  1179.) 

(Cireuit  Court,  D.  Oregon.    April  16. 1886.) 

1.  PLBAOiNe — Sham,  RcDimDAKT,  Azn>  Immaterial  Allegations  m  Arswbb. 

An  allegation  in  an  answer  denying  knowledge  of  a  matter  alleged  in  the 
complaint  will  not  be  strickea  out  as  sham  unless  it  appears  that  the  same 
mnstbe  false.  An  allegation  in  a  complaint  that  the  plaintiff,  a  British  cor- 
poration, "is  a  citizen  of  Great  Britain. "  is  meaningless  and  immaterial,  and 
so  is  a  denial  of  the  same  in  the  answer.  It  is  not  necessary  that  a  corpora- 
tion formed  under  the  law  of  Great  Britain  to  construct,  own,  operate,  and 
lease  railways  in  Oregon  should  specify  in  its  memorandum  of  association  the 
itrmtiM  thereof :  and  therefore  an  allegation  in  an  answer  to  a  complaint,  in  an 
action  by  such  a  corporation  on  a  lease  of  its  road,  that  it  had  not  made  such 
a  speciflcation,  is  immaterial.  An  allegation  of  fact  in  an  answer  which  is 
not  per  te  a  defense  to  the  action,  and  is  not  attempted  to  be  made  so  by  any 
proper  averment,  is  immaterial.  A  mere  denial  of  the  lessee  corporation's 
power  to  execute  a  lease  of  a  railway.  In  an  action  thereon  by  the  lessor  cor- 
jwration  to  recover  rent,  is  a  conclusion  of  law,  and  immaterial.  An  allega- 
tion by  the  lessee  corporation  in  such  action  that  the  lessor's  road  had  no 
near  connection  with  its  road;  that  the  capital  stock  of  the  latter  was  not 
contributed  to  operate  leased  roads;  that  the  lease  was  not  ratified  by  its 
■tockholders,  or  that  it  was  signed  by  its  president  and  secretary  without  the 
state  of  its  origin, — is  immaterial.  In  an  action  by  the  lessor  to  recover  the 
rent  reserved  in  a  lease,  an  allcga'tion  in  the  answer  to  the  complaint  that  the 
lessee  did  not  occupy  the  premises  during  the  period  for  which  the  rent  is  de- 
manded is  immaterial,  unless  it  is  further  alleged  that  such  non-occupation 
was  the  direct  result  of  the  fault  or  misconduct  of  the.lessor. 
5.  Ebtoptel  bt  Coktbact. 

In  an  action  by  an  apparent  corporation  on  a  lease  of  its  railway,  to  recover 
an  installment  of  the  rent  reserved  therein,  the  lessee  is  estopped  to  denjc  the 
lessor's  corporate  existence  or  power  to  make  such  contract. 
t.  Pleading — Coktbadictory  Allegatiokr. 

When  a  denial  of  knowledge  concerning  a  matter  alleged  in  the  complaint 
is  followed  by  a  direct  averment  necessarily  implying  such  knowledge,  either 
the  denial  may  be  stricken  out  as  sh^m  or  the  averment  as  redundant. 
4.  EeroppEL — Judgment  on  Demurrer  an  EsTOprEL. 

Judgment  on  a  demurrer  to  a  complaint  is  as  conclusive  and  binding  on  the 
parties  to  the  action,  as  to  all  matters  well  pleaded  therein,  as  thoiish  it  was 
given  on  a  verdict  on  an  issue  arising  on  a  denial  of  the  allegations  of  the 
oomplaiot;  and  if  flnal  Judgment  i«  given  for  the  plaintiff  on  a  demurrer  to  an 
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answer,  such.jndgment  is  a  conclusive  determination  between  the  parties  of 
the  questions  involved  in  the  defense  made  by  such  answer,  and  of  the  ma- 
terial matters  stated  in  the  complaint. 
6.  Same— JtTDOKBNT— Estoppel  of. 

A  judgment  is  an  estoppel  in  an  action  between  the  parties  thereto  aa  to  any 
fact  or  matter  determined  thereby. 

6.  Baue — Estoppel  by  Judgment  in  an  Action  on  Lease  fob  Rent. 

A  covenant.  In  a  lease  of  a  railway  for  a  number  of  years,  to  pay  the  rent 
reserved  therein  in  semi-annual  installments,  is  in  the  nature  of  a  series  of  an- 
dertal^ings  or  obligations  assumed  or  incurred  at  the  same  time  and  under  the 
same  circumstances,  and  a  judgment  in  an  action  to  recover  any  one  of  these 
Installments  of  rent  is  conclusive  of  the  validity  of  the  lease,  and  the  liability 
of  the  lessee  thereunder,  in  any  subsequent  action  thereon,  aa  to  any  matter 
or  defense  that  might  have  been  made  to  the  first  action. 

7.  Same — Wbit  of  Error — Effect  of,  on  Judgment. 

A  writ  of  error  from  the  supreme  to  the  circuit  court  is  nota  proceeding  un- 
der the  state  Code,  but  at  common  law,  as  modified  by  the  llevised  Statutes, 
and  it  does  not  have  the  eSect,  pending  the  proceeding,  to  suspend  the  oper»- 
tion  of  the  judgment  of  the  circuit  court  as  a  bar  or  an  estoppeL 

At  Law. 

Earl  C.  Bronavgh,  for  plaiDtifif.  * 

Charles  B.  Bellinger,  for  defendant. 

Deadt,  J.  These  actions  are  brought  by  the  plaintifiF,  a  corpora- 
tion alleged  to  have  been  formed  in  Great  Britain  under  the  compa- 
nies act  of  1862,  against  the  defendant,  a  corporation  formed  nnd^r 
the  Oregon  corporation  act  of  the  same  year.  They  are  brought  on 
the  covenants  in  a  lease  alleged  to  have  been  executed  on  August  1, 
1881,  by  which  the  former  demised  to  the  latter  its  railway  in  Ore- 
gon for  the  term  of  96  years,  upon  a  rental  to  be  paid  in  advance,  in 
semi-annual  installments,  of  $68,131,  on  May  15th,  and  November 
11th,  together  with  the  further  sum,  at  the  same  times,  of  $1,459.95 
for  the  purpose  of  paying  the  expense  of  keeping  up  the  lessor's  or- 
ganization. The  first  three  actions  are  brought  to  recover  three  sey> 
eral  installments  of  rent  falling  due  on  November  11,  1884,  May  15 
and  November  11,  1885,  and  th6  fourth  one  to  recover  the  install- 
ment of  the  expense  money  falling  due  on  November  11, 1885.  The 
first  two  of  the  actions  were  commenced  on  March  18,  1885,  and  on 
November  7th  there  were  amended  complaints  filed  in  each  of  them. 
The  last  two  were  commenced  on  November  28th,  and  they  were  all 
heard  on  December  30th  and  Jan'uary  2d  thereafter,  on  (1)  motions 
to  strike  out  parts  of  the  answers  as  "sham,  frivolous,  irrelevant, 
immaterial,  and  redundant;"  (2)  demurrers  to  so  much  of  the  answers 
as  denies  the  corporate  existence  of  the  plaintiff,  and  its  right  to  have 
and  exercise  the  powers  and  privileges  claimed  by  it ;  and  (3)  de- 
murrers to  the  second  and  third  replies  of  former  adjudications  of 
certain  matters  between  the  same  parties,  in  reply  to  certain  defenses 
set  up  in  the  answers. 

The  answers  in  these  oases  are  alike,  except  in  the  last  two  there 
is  defense  of  a  former  adjudication  set  up  in  bar.  They  are  all  speci- 
mens of  what  may  be  called  the  conglomerate  style  of  pleading,  in 
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whieh  denials  and  other  matters,  having  no  lef;^  or  logical  connec- 
tion with  one  another,  are  ran  together  so  as  to  form  a  oontinuons 
statement,  instead  of  being  pleaded  separately  as  distinct  defenses, 
in  the  manner  required  bj  section  72  of  the  Code.  Bat  the  plaintiff, 
instead  of  moving  to  strike  out  the  answers  on  this  account,  as  it 
might,  (Code,  §  81.)  has  undertaken  to  purge  them  of  sundry  clauses 
and  statements,  and  has  demurred  and  replied  to  the  remaining  por- 
tions thereof,  distinguishing  them  by  their  character. 

The  motions  to  strike  out  include  14  portions  or  clauses  of  the 
answers. 

The  first  one  is  a  denial  of  the  allegation  in  the  complaint  that  the 
plaintiff  "is  a  citizen  of  Great  Britain."  The  complaint  alleges  that 
the  plaintiff  is  a  foreign  corporation,  formed  under  the  laws  of  Great 
Britain,  and  adds,  "is  a  citizen  of  Great  Britain."  As  there  are  no 
"citizens"  of  Great  Britain,  and  as  the  allegation  that  the  plaintiff 
is  a  foreign  corporation,  formed  in  and  under  the  laws  of  Great 
Britain,  is  sufficient  to  show  that  it  is,  in  contemplation  of  law,  an 
alien,  and  therefore  entitled  to  sue  in  this  court,  this  allegation  as  to 
its  citizenship  is  a  meaningless  and  immaterial  one,  and  so  is  the 
denial.  The  onIy.j)roper  response  to  it  was  a  motion  to  strike  out. 
Besides,  matter  in  abatement,  as  that  the  plaintiff  is  not  a  corpora- 
tion or  citizen  as  alleged  in  the  complaint,  must  be  set  up  in  a  sepa- 
rate plea,  and  if  pleaded  with  any  other  defense,  is  deemed  waived. 
Cireait  Court  Bnle  40 ;  Sheppard  v.  Oraves,  14  How.  509. 

The  second  clause  is  an  allegation  that  the  plaintiff  has  not  spec- 
ified in  his  memorandum  or  articles  of  association  the  termini  of  the 
road  it  was  incorporated  tb  construct,  lease,  or  operate  in  Oregon. 
This  allegation  is  based  on  the  assumption  that  subdivision  6  of  sec- 
tion 4  of  the  Oregon  corporation  act,  (Or.  Laws,  525,)  which  provides 
that  the  articles  of  a  corporation  formed  thereunder  to  construct  a 
road  shall  specify  the  termini  thereof,  applies  to  a  foreign  corporation 
formed  to  construct  a  railway  in  Oregon.  But  the  validity  of  the  or- 
ganization of  a  corporation  is  to  be  determined  by  the  law  of  the 
place  of  its  formation.  In  the  exercise  or  assertion  of  its  corporate 
power  in  Oregon,  a  foreign  corporation  may  be  required  to  conform 
to  the  law  of  the  etate  concerning  the  conduct  of  corporations,  but 
the  sufficiency  of  its  incorporation  must  be  tested  by  the  law  of  the 
place  of  its  origin.  And  this  is  not  all:  By  the  act  of  October  20, 
1880,  (Sees.  Laws,  66,)  "the  plaintiff  was  directly  recognized  as  an 
existing  corporation,  lawfully  engaged  in  the  construction  and  opera- 
tion of  a  railway  in  Oregon  from  'Portland  to  the  head  of  the  Walla- 
met  valley.' "  The  effect  of  this  act  is  to  establish  the  legal  right  of 
the  plaintiff  to  construct  and  own  the  road  in  question,  and,  in  my 
jodgment,-to  dispose  of  the  same.  Oregonian  Ry.  Co.  v.  Oregon  R.  (St 
Nov.  Co.  10  Sawy.  481 ;  8.  C.  22  Fed.  Eep.  245,  and  23  Fed.  Rep.  232. 

The  third  eiaase  is  a  denial  of  any  knowledge  whether  the  plain- 
tiff's memorandum  of  association  specifies  the  purpose  of  its  inoor- 
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poration  as  alleged  in  the  complaint.  This  is  moved  against  partio* 
ularly  as  sham.  Bat  it  does  not  appear  to  be  false.  On  the  con- 
trary, there  is  no  reason  to  doabt  its  truth.  The  defendant  does  not 
appear  to  have  ever  had  any  connection  with  this  memorandajp  from 
which  it  could  be  inferred  that  the  contents  thereof  are  linown  to  it. 
Oregonian  Ry.  Co.  v.  Oregon  H.  dk  Nav.  Co.,  supra. 

The  eighth  one  is  also  a  de.nial  of  knowledge  whether  the  plain- 
tiff's directors  ever  adopted  a  resolution  authorizing  the  exeoation  of 
said  lease.  It  is  also  moved  against  as  sham.  Bat  it  does  not  ap- 
pear to  be  false,  and  must  be  taken  to  be  true  for  the  same  reason. 

The  fourth  one  is  an  allegation  as  to  what  the  memorandum  of  as- 
sociation under  the  companies  act  of  Great  Britain  is  required  to  con- 
tain, without  any  averment  that  the  plaintiff  has  not  complied  there- 
with in  its  formation,  or  anj'  other  application  of  the  matter,  and  is 
therefore  immaterial. 

The  fifth  one  is  a  denial  of  the  defendant's  power  to  lease  or  oper- 
ate the  plaintiff's  road.  This  is  a  mere  conclusion  of  law,  and  sboald 
have  been  alleged,  if  relied  on,  by  a  demurrer  to  the  complaint.  Or- 
egonian lijf.  Co.  V.  Oregon  B.  d  Nov.  Co.,  supra. 

The  sixth,  seventh,  and  twelfth  ones  are  allegatiotas  to  the  effect 
that  the  plaintiff's  road  has  no  near  connection  with  the  defendant's ; 
that  the  capital  stock  of  the  latter  was  not  contributed  to  operate 
leased  roads;  and  that  the  lease  in  question  was  not  ratified  by  its 
stockholders.  These  matters  are  immaterial  and  utterly  frivoloas. 
Oregonian  liy.  Co,  v.  Oregon  B.  <£  Nav.  Co.,  svpra. 

The  ninth,  tenth,  and  eleventh  ones  are  clauses  and  phrases  found 
in  an  allegation  that  the  lease  in  question  was  executed  by  the  presi- 
dent and  assistant  secretary  of  the  defendant  in  pursuance  of  an  in- 
valid resolution  passed  by  a  minority  of  the  directors  without  author- 
ity of  law,  to  the  effect  that,  while  the  defendant's  principal  office  is 
at  Portland,  its  president  and  assistant  secretary  signed  and  sealed 
said  lease  at  New  York.  These  clauses  are  omitted  from  the  answers 
in  the  last  two  oases.  They  are  clearly  immaterial.  It  is  well  settled 
that  while  a  corporation  can  have  no  legal  existence  beyond  the 
boundaries  of  the  state  of  its  creation,  yet  it  may  act  anywhere 
through  its  agents  the  same  as  a  natural  person,  unless  prohibited  by 
law.  Bank  v.  Earle,  13  Pet.  588 ;  Bunyan  v.  Coster's  Lessee,  14  Pet. 
12!) ;  Galveston  B.  B.  Co.  v.  Cowdrey,  11  Wall.  476 ;  McCall  v.  Byran 
Manufg  Co.,  6  Conn.  436;  Bellows  v.  Todd,  39  Iowa,  217;  Ohio  dk 
M.  h.  Co.  V.  McPherson,  35  Mo.  25;  Field,  Corp.  §§  25,  254. 

The  thirteenth  and  fourteenth  ones  are  statements  to  the  effect 
that  on  May  15,  1884,  the  defendant  offered  to  return  the  road  to  the 
plaintiff,  but  that  the  defendant  retained  possession  of  the  same,  un- 
der a  stipulation  with  the  plaintiff  that  such  possession- should  not 
have  the  effect  to  prejudice  either  party,  until  November  5,  1884, 
when,  in  a  suit  brought  in  this  court  by  the  plaintiff,  the  defendant 
was  enjoined,  and  required  to  operate  the  road  antii  the  further  order 
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4rf  the  eoQti,  which  it  did  until  the  appointment  of  a  receiver  in  said 
Bait  on  the  motion  of  the  plaintiff,  who  thereupon  took  possession  of 
the  property,  and  held  it  daring  the  period  for  which  the  rent  is 
soo^bt  to  be  recovered  in  this  action.  This  is  not  an  action  to  re- 
cover money  for.  the  nse  and  occupation  of  the  premises.  It  is  brought 
on  the  covenant  of  the  defendant  contained  in  the  lease  to  pay  the 
specific  amount  therein  reserved  as  rent.  Therefore  these  allegations 
concerning  the  possession  of  the  property  are  immaterial.  They  do 
not  affect  the  obligation  of  the  defendant  to  pay  the  rent  according 
to  its  contract,  unless  it  is  further  alleged  that  such  non-occupation 
was  the  direct  result  of  the  fraud  or  misconduct  of  the  lessor.  Ore- 
gonian  Ry.  Co.  v.  Oregon  R.  dt  Nav.  Co.,  gupra.  And  so  far  as 
the  possession  of  the  receiver  is  concerned,  it  is  for  the  benefit  of 
whom  it  may  concern,  and,  so  far  as  appears,  that  is  defendant. 

All  the  clauses  in  the  answer  moved  against  except  the  third  and 
eighth  ones  ar^  immaterial.  The  matter  contained  in  these  comes 
within  the  purview  of  the  demurrers  to  the  answers. 

The  demurrers  are  taken  to  all  those  portions  of  the  answers  that 
eontrovert  or  deny  the  corporate  existence  and  due  organization  of 
the  plaintiff,  or  the  powers,  franchises,  or  ownership  of  the  plaintiff, 
alleged  in  the  complaints,  for  the  reason  "the  defendant  ought  not  to 
be  allowed  or  heard  to  say  that  the  plaintiff  is  not  a  corporation,  or 
has  no  power  to  make  the  contract  herein  sued  on,  or  to  make  any 
denials  contrary  to  defendant's  own  acknowledgment  and  deed  of 
Angnat  1, 1881,  as  appears  by  the  complaint  herein,  and  admitted  by 
the  answer  thereto." 

These  demurrers  are  well  taken.  Oregonian  Ry.  Co.  v.  Oregon  R. 
d  Nav.  Co.  supra.  This  question  was  well  considered  in  that  case, 
and  I  have  nothing  to  add  to  the  conclusion  reached  therein.  As 
was  then  said : 

"  Where  the  law  authorises  the  formation  and  existence  of  the  alleged  cor- 
poration, with  power  to  make  the  contract  in  question,  then  a  party  thereto 
ought  not  and  cannot  be  heard,  in  an  action  thereon  by  such  corporation,  to 
deny  its  due  formation  or  legal  existence,  with  the  power  to  make  said  con- 
tract." 

On  November  27,  1885,  the  plaintiff  replied  to  so  much  of  said 
answers  as  are  not  included  in  the  demurrers  thereto  atad  the  motion 
to  strike  out.  After  denying  any  knowledge  of  the  invalidity  of  the 
meeting  of  the  defendant's  directors  at  which  the  execution  of  the 
lease  was  authorized,  the  replies,  briefly  stated,  allege :  (1)  A  ratifi- 
cation of  the  lease  by  the  defendant  with  knowledge  of  all  the  facts, 
by  entering  upon  and  taking  possession  of  the  road  thereunder,  about 
Augnst  1,  1881,  and  continuing  in  the  same,  and  paying  rent  there- 
for, until  May  15,  1884,  wherefore  the  defendant  ought  not  to  be  al- 
lowed or  heard  to  deny  the  execution  of  said  lease,  or  the  binding 
obligation  thereof;  (2)  that  the  defendant  ought  not  to  be  allowed  or 
beard  to  deny  the  execution  by  it  of  said  lease,  because  on  June  28, 
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1884,  the  plaintiff  commenced  an  action  against  the  ilefendant  thereon, 
in  this  court,  for  the  installment  of  rent  falling  dne  thereon  on  May 
15, 1884,  wherein,  among  other  things,  the  due  incorporation  of  th» 
plaintiff,  and  its  power  and  authority  to  construct  and  lease  said  road, 
as  well  as  the  due  execution  and  validity  of  said  lease^  and  the  power 
and  the  authority  of  the  plaintiff  and  defendant  to  execute  the  same, 
and  perform  the  covenants  therein  contained,  were  put  in  issue  and 
contested  by  a  demurrer  to  the  answer  of  the  defendant  therein,  and 
by  the  judgment  of  this  court  thereon  were  determined  in  favor  of  the 
plaintiff,  whereupon,  on  March  28,  1885,  the  defendant  not  making, 
or  offering  to  make,  any  further  answer  or  defense  to  the  complaint, 
final  judgment  was  given  thereon  for  the  plaintiff  and  against  the  de- 
fendant for  the  sum  demanded  thereon;  (3)  that  the  defendant  ought 
not  to  be  allowed  or  heard  to  deny  the  corporate  existence  of  the 
plaintiff,  or  to  deny  the  demise  by  the  plaintiff  to  the  defendant,  or 
the  due  execution  by  each  of  them  of  said  lease  as  alleged  in  the  com- 
plaint, because  on  June  25,  1885,  the  plaintiff  commenced  another 
action  thereon,  in  this  court,  against  the  defendant,  to  recover  three 
semi-annual  installments  of  the  yearly  sum  of  $2,919.90,  which  the 
defendant  in  and  by  said  lease  agreed  to  pay  the  plaintiff,  to  meet  the 
expense  of  maintaining  its  organization,  pending  said  lease,  amount- 
ing in  the  aggregate  to  $4,379.85,  wherein  on  July  29.  1885,  on  a 
demurrer  to  the  complaint  by  the  defendant,  judgment  was  given 
against  it  for  the  amount  claimed  by  the  plaintiff;  and  (4)  in  the 
last  two  actions  denies  that  on  July  29, 1885,  or  other  time,  in  any 
action  then  pending  between  the  plaintiff  and  defendant  for  the  same 
cause  of  action  set  forth  herein,  any  judgment  was  given  in  favor  of 
the  former  or  against  the  latter  for  the  sum  of  $4,028.32,  or  any 
other  sum. 

On  November  28th  the  defendant  moved  to  strike  out  the  reply  of 
ratification,  and  the  two  replies  of  prior  adjudication,  and  also  an 
averment  following  the  denial  therein  of  any  knowledge  of  the  alleged 
invalidity  of  the  meeting  of  the  defendant's  directors  at  which  the 
lease  was  authorized,  to  the  effect  tliat  said  meeting  was  duly  called 
and  held,  and  the  resolution  in  question  duly  passed  thereat.  The 
effect  of  these  two  contradictory  allegations  as  to  this  matter  of  the 
meeting  in  question  is  to  make  the  denial  a  sham,  or  the  averment 
redundant,  as  the  party  moving  against  them  may  elect.  The  mo- 
tions to  strike  out  were  allowed  as  to  the  averment  on  the  ground  of 
redundancy,  and  denied  as  to  the  replies,  for  the  reason  that  their 
sufficiency  ought  to  be  tested  by  demurrer.  Thereupon,  on  January 
2,  1886,  the  defendant  demurred  to  the  two  replies  of  former  adjudi- 
cation, and  the  questions  arising  thereon  were  then  argued  by  coun- 
sel and  submitted.  From  these  replies  it  appears  that  certain  mat- 
ters set  up  in  the  answers  herein  as  a  defense  to  these  actions  have 
been  heretofore  considered  and  determined  in  this  court,  in  an  action 
between  these  parties,  on  this  lease,  in  favor  of  the  plaintiff. 
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On  a  demarrer  to  a  complaint  every  material  matter  well  pleaded 
therein  is  confessed,  and  if  jndgment  is  given  thereon,  the  same  is  as 
eonelasive  and  binding  on  the  parties  to  the  action  as  though  it  waa 
given  on  an  issue  arising  on  a  denial  of  the  allegations  of  the  com- 
plaint; and  if  a  final  judgment  is  given  for  the  plaintiff,  on  a  demur- 
rer  to  the  answer,  such  judgment  is  a  conclusive  determination  be- 
tween the  parties  of  the  questions  involved  in  the  defense  made  by 
socb  answer,  and  of  the  truth  of  the  material  allegations  in  the  com- 
plaint, and  may  be  pleaded  as  an  estoppel  in  any  other  action  be- 
tween them.  Oovid  v.  EvantviUe,  etc.,  R.  Co.,  91  U.  S.  533;  Aurora 
V.  West,  7  Wall.  99;  Goodrich  v.  City,  5  Wall.  673;  Wells,  Ees.  Adj. 
§446. 

In  the  first  action  mentioned  in  the  reply  it  appears  that  the  de- 
fendant answered  the  complaint,  and  alleged  the  invalidity  of  the 
lease  for  the  reason,  among  others,  that  it  had  no  power  to  exe- 
cute the  same ;  and  on  a  demurrer  to  this  answer  final  judgment 
was  given  for  the  plaintiff.  In  the  second  one,  all  the  material 
facts  relative  to  the  incorporation  of  the  plaintiff,  and  the  execu- 
tion of  the  lease  by  the  plaintiff  and  the  defendant,  were  admitted 
by  a  demurrer  to  the  complaint,  on  winch  there  was  a  final  judg- 
ment in  favor  of  the  former. 

A  jndgment  in  an  action  on  a  particular  demand  is  an  estoppel  in 
an  action  between  the  same  parties  as  to  any  fact  or  matter  actually 
pat  in  issue  and  determined  or  admitted  in  the  prior  action.  Davis  v. 
Brown,  94  U.  8.  428;  Cromwell  v.  County  of  Sac,  Id.  358;  Russell  v. 
Place,  Id.  608;  Beloity.  Morgan,  7  Wall.  619;  Sharon  v.  Hill,  26  Fed. 
Sep.  337. 

Behit  V.  Morgan,  tupra,  is  a  good  illustration  of  the  rule,  and  a 
ease  on  all  fours  with  this.  A  judgment  was  given  in  an  action  on 
a  bond  against  jthe  maker  thereof  in  favor  of  the  plaintiff.  The  bond 
was  one  of  a  series  issued  at  the  same  time;  and  in  a  subsequent  ac- 
tion between  the  same  parties,  on  another  of  these  bonds,  it  was  held 
thai  the  judgment  in  the  first  action  was  conclusive,  as  to  the  valid- 
ity of  all  of  them.  The  court  said,  in  substance,  that  all  the  objec- 
tions made  to  the  enforcement  of  the  bonds  in  the  second  action 
might  have  been  made  in  the  first,  and  that  "a  party  can  no  more 
split  up  defenses  than  indivisible  demands,  and  present  them  by 
piecemeal  in  successive  suits  growing  out  of  the  same  transaction." 

In  this  lease  there  are,  so  to  speak,  a  successive  series  of  obliga- 
tions or  undertakings  by  the  defendant  to  pay  rent  to  the  plaintiff 
every  half  year  for  a  number  of  years,  incurred  or  assumed  at  the 
same  time  and  under  the  same  circumstances.  In  the  action  brought 
to  recover  an  earlier  installment  of  this  rent  the  defendant  might 
have  made  any  defense  thereto  involving  the  validity  of  the  lease  or 
its  liability  thereunder,  and  the  question  of  the  validity  of  the  lease, 
and  the  liability  of  the  defendant  to  pay  the  rent  therein  reserved, 
having  been  determined  in  favor  of  the  plaintiff  in  that  actiouj  the 
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controversy  is  so  far  closed,  and  the  defendant  is  estopped  to  set  np 
any  defense  to  a  sabseqaent  action  for  the  recovery  of  any  other  of 
such  installments  of  rent  that  existed  and  might  have  been  made  to 
the  former  action.  On  the  argument  it  was  suggested  that  the  judg- 
ment in  the  first  of  the  former  actions  bad  been  taken  to  the  supreme 
conrt  on  a  writ  of  error,  and  therefore  its  operation,  as  a  bar  or  an  es- 
toppel, is  suspended.  It  is  admitted  that  the  writ  of  error  has  been 
taken  as  suggested ;  but  even  then  it  is  not  clear  that  the  conrt  can 
take  notice  of  the  fact  on  the  demurrer  to  the  replication.  On  the 
trial  of  the  question  made  by  the  reply,  the  record  of  the  former  salt 
being  introduced  in  support  of  the  allegation  therein,  the  fact  that 
the  judgment  had  been  taken  to  the  supreme  court  on  error  may  be 
shown  by  way  of  confession  and  avoidance  of  the  reply,  if  the  effect 
of  such  a  proceeding  is  to  suspend  the  force  and  operation  of  the  judg- 
ment, as  claimed. 

But  considering,  for  the  time  being,  that  the  admission  of  the 
plaintiff's  counsel  as  to  the  writ  of  error  is  a  part  of  the  reply,  the 
estoppel  of  the  former  judgment  is  not  affected  thereby.  A  writ  of 
error  does  not  suspend  the  operation  of  a  judgment  as  a  bar  or  an 
estoppel.  It  is  not  an  appeal,  which  is  so  far  a  continuation  of  the 
original  suit,  but  a  proceeding  in  the  nature  of  a  new  action  to  annul 
and  set  aside  the  judgment  of  the  court  below,  which  is  not  thereby 
vacated  or  affected  pending  the  proceeding.  Railway  Co.  v.  Twombly, 
100  U.  S.  81;  Sharon  v.  HiU.  26  Fed.  Rep.  337;  Freem.  Judgm.  § 
328.  A  writ  of  error  from  the  supreme  court  to  this  is  not  a  pro- 
ceeding under  the  Code,  but  the  common  law,  as  modified  by  the 
Bevised  Statutes.  The  declaration  of  the  latter  clause  of  section 
505  of  the  Code  that  an  action  "is  deemed  pending  from  the  com- 
mencement thereof  until  its  final  determination  upon  appeal,"  has 
no  application  to  an  action  in  this  court, — at  least  after  it  has  ter- 
minated in  a  judgment  for  either  party.  The  proceeding  for  the  review 
of  such  a  judgment  is  had  in  the  snpreme  court,  and  is  not  within 
the  operation  of  section  !^14  of  the  Revised  Statutes,  conforming  the 
practice  in  the  circuit  and  district  courts  to  that  of  the  state 
cou.rfs.  But  it  is  also  admitted  that  no  writ  of  error  has  been  taken 
to  the  judgment  in  the  second  action  mentioned  in  the  reply,  and 
there  is  therefore  no  question  that  it  is  an  estoppel  as  to  all  the 
material  matters  admitted  by  the  demurr^  to  the  complaint  therein. 

The  motions  to  strike  out  portions  of  the  answers  are  allowed,  ex- 
cept as  to  the  clauses  numbered  3  and  8,  and  as  to  these  they  are 
disallowed.  The  demurrers  to  the  answers,  including  the  matter  in 
said  clauses  3  and  8,  are  allowed,  and  the  demurrers  to  the  replies 
are  overruled. 

This  leaves  the  cases  for  trial  on  the  questions  of  fact  arising  on 
the  replies  of  ratification  and  prior  adjudication  to  the  answers  ^f 
the  defendant,  the  former  being,  by  section  92  of  the  Code,  "deemed 
con'roverted  by  the  adverse  party,  as  upon  a  direct  denial  of  avoid- 
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tnee,  as  ffae  case  may  reqnire,"  without  any  actnal  lejoinder  thereto; 
tnd  the  issaes  made  between  the  replies  in  nambers  1,120  and  1,148^ 
to  the  defenses  of  former  judgments  in  actions  on  the  same  cause  of 
Mtion. 


HosrOBD  V.  HOTCHEISS.* 

{Oircmt  Oowt,  E.  D.  New  York.    April  18, 1886.) 

BiHBAicD  AND  "WiPB — Sepaeate  Estate— Promissort  Notb— Indohsembst  by 
WiTE  OF  Maker — Liability. 

Where  a  promiasory  note  waa  made  by  one  H.,  payable  to  the  order  of  hia 
wife,  who  thereafter,  before  the  delivery  of  the  note,  signed  the  following  in- 
dorsement: "Pay  to  the  order  of  P.  For  value  received,  I  hereby  charge  ray 
separate  estate  with  payment  of  within  note;"  and  there  was  no  protest  or 
notice  of  non-payment  of  the  note:  held,  in  an  action  seeking  to  charge  the 
wife  as  joint  maker,  that  her  liability  was  simply  that  of  an  iudorser. 

At  Law.     Demurrer  to  complaint. 

John  McDonald,  for  plaintiff,  Louisa  P.  Hosford. 

John  E.  Parsorti,  for  defendants. 

Besedict,  J.  On  the  fifteenth  day  of  May,  1879,  one*Philo  P. 
Eotchkiss  made  his  promissory  note  as  follows : 

"New  Touk,  May  15, 1879. 

"Three  years  after  date  I  promise  to  pay,  to  the  order  of  Georgiana  I. 
Hotchkiss,  five  thousand  dollars,  at  the  American  Exchange  Bank,  value 
received,  with  interest  at  the  rate  of  seven  per  cent.,  payable  semi-annually. 
Due  May  18, 1882.  "Philo  P.  Hotchkiss." 

Georgiana  I.  Hotchkiss  was  at  the  time  of  the  making  and  deliv- 
eiy  of  the  note,  and  now  is,  the  wife  of  the  maker,  and  was  then  and 
is  now  possessed,  in  her  own  right,  of  a  separate  estate.  She,  be- 
fore the  delivery  of  the  note,  wrote  upon  the  back  as  follows : 

"Pay  to  the  order  of  Mrs.  Louisa  P.  Peet.  For  value  received,  I  hereby 
charge  my  separate  estate  with  payment  of  the  within  note. 

"Georgiana  I.  Hotchkiss." 

Upon  these  facts,  the  question  raised  by  the  demurrer  to  the  com- 
plaint is  whether,  there  having  been  no  protest  or  notice  of  non-pay- 
ment  of  the  note,  Georgiana  I.  Hotchkiss  can  be  held  liable  to  pay  it 
as  joint  maker  thereof  with  her  husband.  Upon  this  question  my 
opinion  is  that  the  defendant  cannot  be  held  liable  npOn  this  note  in 
question  as  joint  maker. 

Her  writing  on  the  back  of  the  note  contains  no  promise  to  pay. 
What  she  did  was  to  write  an  indorsement  on  it  by  the  words,  "Pay 
fo  the  order  of  Mrs.  Louisa  P.  Peet."  She  then  wrote:  "Forvaluere- 
eeived,  I  hereby  charge  my  separate  estate  with  the  payment  of  the 

'Beported  by  K.  B.  A  Wyllya  Benedict.,  Esqs.,  of  the  Xew  York  bar. 
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within  note;"  bat  she  wrote  no  express  promise  to  pay.    A  promise 
to  pay  is  donbtlesa  to  be  inferred;  bat  whether  the  promise  to  be  in- 
ferr'ed  is  the  promise  of  an  indorser  or  the  promise  of  a  maker  is  the 
qu^tion  to  be  decided.     My  opinion  is  that  the  promise  of  an  indorser 
is  the  promise  to  be  inferred,  and  for  this  reason :     The  note  itself 
shows  that  the  primary  relation  of  the  defendant  to  the  note  was  that 
of  an  indorser.     She  was  the  payee  of  the  note;  an  indorsement  by 
her  was  therefore  contemplated.     She  wrote  an  indorsement  on   the 
note.     If  her  action  had  been  confined  to  writing  this  bare  indorse- 
ment, and  signing;  her  name,  the  indorsement  woald  have  created  no 
liability  whatever  on  her  part,  because  of  the  fact  that  she  was  a  mar- 
ried woman.    Being  a  married  woman,  her  bare  indorsement  woald 
be  equivalent  to  an  indorsement  without  recourse.     What  she  added 
to  the  bare  indorsement  had  the  effect  to  deprive  her  of  the  personal 
immunity  from  liability  that  would  follow  if  nothing  was  added  to  the 
bare  indorsement,  and  I  find  nothing  in  what  she  added  indicating  an  . 
intention  to  do  more.     In  what  she  added  she  assumed  a  liability, 
but  she  did  not  state  whether  the  liability  was  the  liability  of  a  maker, 
or  the  liability  of  an  indorser,  of  the  note.     Her  intention  in  that  re- 
spect is  disclosed  by  the  relation  she  then  bore  to  the  note,  which  was 
that  of  indorser.     If  she  had  intended  to  change  her  relation  to  the 
note  from  that  of  indprser  to  that  of  maker,  something  more  woald 
have  been  said.     The  indorsement  she  had  written  would  have  cre- 
ated a  liability  to  pay  in  case  of  non-payment  by  the  maker,  and 
due  notice  to  her,  but  for  the  fact  that  she  was  a  married  woman ; 
and  this  was  the  liability  intended  to  be  assumed  by  her  as  a  married 
woman  when  she  added  what  she  did.     From  this  a  promise  to  pay 
must  be  inferred,  but  the  promise  mast  be  co-extensive  with  the  lia- 
bility assumed,  and  that  was  the  liability  of  an  indorser,  and  not  the 
liability  of  a  maker. 

There  must  be  judgment  for  the  defendant  on  the  demurrer. 


Babtells  and  others  v.  Bedfield. 

ICircuit  Court.  8.  D.  Neu>  York.    April  17, 1886.) 

Customs  Duties — Action  pou  IiiLSOAi.  Duties— Interest— Laches. 

An  importer  who  has  brought  suit  to  recover  duties  wrongf uUy^  exacted 
from  him  by  a  collector,  cannot  recover  interest  by  way  of  damages,  if  he  has  ' 
been  jguilty  of  laches  in  unreasonably  delaying  the  prosecution  of  the  suit 
after  it  has  been  brought. 

On  Exceptions  to  Beport  of  Beferee. 
A.  W.  Qriswold,  for  plaintiffs. 
Mr.  Greenwood,  for  defendant. 
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Waliack,  3.  This  case  comes  here  upon  exceptions  filed  by  the 
defendant  to  the  report  of  a  referee  to  whom  it  was  referred  to  ascer- 
tain what  sums  are  dae  the  plainti£Fs  for  excess  of  duties  illegally 
exacted  by  the  defendant  as  collector  of  the  port  of  New  York  upon 
the  importation  by  plaintiffs  of  certain  merchandise.  The  suit  was 
broQght  in  November,  1863.  April  21,  1864,  a  verdict  was  entered 
for  the  plaintiffs  upon  a  trial  before  a  court  and  jury,  which,  as  has 
been  considered  when  this  case  was  here  on  a  former  occasion,  was 
ia  effect  a  stipulation  between  the  parties  that  the  plaintiffs  were  en- 
titled to  recover  judgment  for  excess  of  duty  on  account  of  certain 
specified  exactions,  but  the  amount  was  undeteimined.  See  16  Fed. 
Bep.  336.  April  21, 1864,  an  order  was  entered  in  the  case  referring 
it  to  the  clerk  of  the  court,  or  his  deputy,  to  ascertain  and  adjust  the 
amount  to  which  the  plaintiffs  were  entitled  under  the  verdict.  Sub- 
sequently an  order  was  made  by  the  court  vacating  the  order  of  refer- 
ence to  the  clerk,  and  referring  the  case,  with  a  large  number  of 
similar  cases,  to  the  collector  of  the  port  for  adjustment.  Subse- 
qaently  that  order  was  vacated,  and  the  present  reference  was  or- 
dered. J._ ,  \ 

The  exceptions  raise  the  question  whether  the  plaintiffs  are  entitled 
to  recover  interest  upon  the  sums  illegally  exacted  by  the  defendant. 
The  case  of  Redfield  v.  Yitalyfera  Iron  Co.,  110  U.  S.  174,  8.  C.  3 
Sap.  Ct.  Bep.  570,  is  an  authority  for  the  proposition  that  a  plaintiff 
who  has  brought  a  suit  to  recover  money  wrongfully  exacted  from 
him  by  the  defendant  cannot  recover  any  interest  by  way  of  damages, 
if  he  has  been  guilty  of  laches  in  unreasonably  delaying  the  prosecu- 
tion of  the  suit  after  he  had  brought  it.  The  cases  of  Bann  y.  DaU 
zell,  3  Car.  &  P.  376;  Newel  v.  Keith,  11  Vt.  214;  Adanw  Exp.  Co. 
T.  Milton,  11  Bush,  49, — are  referred  to  in  the  opinion  of  the  court 
as  deciding  that  where  interest  is  recoverable,  not  as  part  of  the  con- 
tract, bat  by  way  of  damages,  i4  may  be  properly  withheld  if  the  plain- 
tiff has  been  guilty  of  laches  in  unreasonably  delaying  the  prosecu- 
tion of  his  claim.  Bann  v.  Dalzeli  was  an  action  at  nisi  prius  of 
debt,  on  an  Irish  judgment,  in  which  the  original  debt  would  not  have 
carried  interest;  and  the  judge  left  it  to  the  jury  to  determine  whether 
the  plaintiff  had  taken  proper  steps  to  find  the  defendant,  instructing 
them  that  if  he  had  they  might  give  him  a  verdict,  with  such  interest 
as  they  should  deem  reasonable.  Newel  v.  Keith  was  an  action  for 
personal  services;  and  the  court  held  that  where  no  time  is  agreed 
upon  for  the  payment  of  personal  services,  and  no  charge  in  fact  made 
for  them,  nor  presentment  for  payment  in  the  life-time  of  the  party, 
and  the  claim  was  permitted  to  sleep  a  great  length  of  time  from  the 
voluntary  act  of  the  plaintiff,  no  interest  should  b.e  allowed  on  such 
claim  except  from  the  death  of  the  party.  Adams  Exp.  Co.  v.  Mil- 
ton was  an  action  on  an  unliquidated  account  for  a  balance  claimed 
to  be  dne  for  work  and  labor;  and  the  court  held  that  interest  was 
not  allowable  under  the  rules  of  pleading,  because  there  was  no  special 
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oonnt  for  interest.  None  of  these  cases  throw  any  light  upon  the 
question  here,  as  in  none  of  them  was  the  point  considered  respecting 
the  effect  of  laches  subsequent  to  the  bringing  of  the  suit. 

The  rule  adopted  in  the  liedfield  Case  by  the  supreme  court  has 
introduced  into  the  present  case  an  issue  which  is  quite  foreign  to 
those  made  up  by  the  pleadings,  and  relates  to  transactions,  cover- 
ing a  period  of  20  years,  wliich  have  taken  place  since  the  bringing 
of  the  suit.  Had  the  case  been  tried  as  these  cases  generally  are, — 
with  a  jury, — it  is  quite  safe  to  say  that  neither  of  the  parties  coald 
have  been  prepared  to  enter  upon  such  an  extended  field  of  inquiry 
as  that  to  which  the  voluminous  evidence  before  the  referee  has  been 
directed. 

The  delay  which  has  intervened  since  the  consent  verdict  in  the 
case  was  entered,  a  period  of  over  20  years,  is  extraordinary.  If  the 
defendant,  or  rather  the  government,  which  is  the  real  party  in  inter- 
est, has  not  been  mainly  responsible  for  this  delay,  there  would  seem 
to  be  no  just  cause  on  its  part  to  complain  of  it;  because,  by  the 
rules  of  practice,  the  defendant  could  have  brought  the  trial  of  the 
case  to  a  conclusion  at  any  time  as  well  as  could  the  plaintiffs,  or 
the  government  might  have  asserted  its  unwillingness  to  acquiesce 
in  further  delay  by  a  motion  for  judgment  as  in  case  of  nonsuit. 
But  the  referee  finds  that  the  delay  was  not  fairly  attributable  to  the 
plaintiffs,  but  arose  mainly  from  complications  incident  to  the  fact 
that  the  sui't  was  one  of  a  very  large  number  of  similar  suits  in  which 
questions  affecting  the  defendant's  liability  were  being  litigated  from 
time  to  time,  with  varying  results;  that  any  recovery  which  defend- 
ant might  have  obtained  would  not  have  been  acquiesced  in  by  the 
government,  but  would  have  been  further  litisated;  and  that  bis 
claim  was  to  that  extent  involved  with  the  trials  and  results  of  the 
other  suits  that  it  was  reasonable  to  postpone  the  trial  in  prospect 
of  an  adjustment,  which  at  times  seemed  to  be  near  at  band,  but  was 
constantly  deferred  by  the  vacillating  action  of  the  officers  of  the  gov- 
ernment. 

The  conclusion  of  the  referee  seems  to  be  sustained  by  the  evi- 
dence.   The  exceptions  are  therefore  overruled. 
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BiBDSETE  and  others  v.  HEiurBB  and  others. 
{OircuU  Qntri,  8.  D.  New  T<yrk.    December  22, 1886.> 

Patkbts  fob  Intbhtion— Ihfbihobmkht— Plbadiko. 

By  taking  issne  upon  a  plea,  complainant  admits  ha  sufficiency  in  point  Of 
form  and  substance;  and  if  Uie  facts  alleged  are  «8tablish.ed,  defendant  will 
be  entitled  to  Judgment. 

In  Equity. 

Ednmnd  Wetmore,  for  complainants. 

Lavingtton  Qifford,  for  defendants. 

WaUjACE,  J.  By  taking  iBSue  upon  the  plea  the  complainants  ad- 
mit its  sufficiency  in  point  of  form  and  substance.  The  only  facts 
which  are  pnt  in  issne  by  the  replication  are  whether  the  springs  or 
stays  which  the  defendants  have  employed  in  making  corsets  were 
purchased  by  them  from  one  Bassett,  and  whether  Bassett  was 
Ueensed  by  complainants  to  mannfaoture  and  sell  said  stays  or  springs 
for  use  in  the  mannfactnre  of  corsets.  If  these  allegations  of  fact 
are  established,  the  legal  oonclasion  that  they  are  a  good  defense  to 
the  suit  is  not  open  to  contention.  The  case  has  been  argued  as 
though  the  question  were  whether  the  complainants  have  authorized 
Bassett  to  license  others  to  use  the  complainants'  patents  for  improve- 
ments in  corsets.  No  such  issue  is  raised  by  the  plea  and  replica- 
tion. The  proofs  show  that  the  defendant  purchased  the  springs  or 
stays  used  by  them  in  manufacturing  corsets,  and  which  are  known 
in  the  trade  as  "twin-wire,"  from  Blun  &  Co.  and  one  Doremus,  who 
had  purchased  them  from  Bassett,  and  who  were  his  agents  to  sell 
the  same  to  others.  The  only  question,  therefore,  is  whether  Bas- 
sett was  authorized  by  the  complainants  to  sell  the  articles  for  use 
in  the  naannfactnre  of  corsets.  The  con^plainauts  and  Bassett  entered 
into  an  agreement,  bearing  date  March  30,  1881,  by  which  Bassett 
covenanted  to  manufacture  for  the  complainants  all  corset  materials 
which  they  might  require,  upon  specified  conditions,  including  bone- 
wiie,  twin-Wire,  and  other  corset  materials,  and  the  complainants 
covenanted  to  discontinue  the  manufacture  of  such  materials.  The 
agreement  contained  these  provisions : 

"It  is  agreed  that  tiie  parties  of  the  second  part  [the  complainants]  shall 
not  sell  bone  or  twin  wire  to  any  other  corset  manufacturer,  except  when  it 
is  intended  to  be  used  in  corsets  intended  for  the  sales  of  the  parties  of  the 
second  part.  It  is  agreed  that  the  party  of  the  first  part  [Bassett]  shall  not 
idl  twin-wire  to  any  party  or  parties  for  a  less  price  than  twenty  per  cent. 
in  addition  to  the  price  which  he  shall  charge  the  parties  of  the  second  part, 
■ad  he  shall  pay  to  the  parties  of  the  second  part  five  per  cent,  on  all  sales  of 
twia-wire  which  he  may  make  to  any  party  or  paiiiea  other  than  the  parties 
of  the  second  part." 

It  appears  very  clearly  by  the  proofs  that  the  complainants  had  been 
makiDg,  for  several  months,  the  article  of  twin-wire  for  use  in  corsets 
v.27F.no.8— 19 
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of  a  description  inveoted  by  one  Brsy.  It  is  the  precise  article,  also, 
that  has  been  purchased  by  the  defendants  of  Bassett,  through  Blnn 
&  Go.  and  Doremus.  As  early  as  in  the  fall  of  1880  the  complain- 
ants had  entered  into  an  arrangement  with  Bray  for  the  purc^iase  of 
his  invention,  which  had  not  then  been  patented,  and  Bray  bad  agreed 
to  assign  his  patent  to  them  when  it  should  be  obtained.  Owing  to 
delay  on  the  part  of  Bray  the  application  for  a  patent  was  not  filed 
until  April  23,  1881.  In  the  mean  time  the  complainants  had  been 
making  twin-wire  to  use  in  manufacturing  the  Bray  corsets,  and  had 
been  manufacturing  these  corsets  and  selling  them  to  a  limited  ex- 
tent. The  time  came  when  the  complainants  wanted  to  forego  the 
manufacturing  of  corset  material,  and  confine  themselves  to  manu-. 
factoring  corsets  from  materials  to  be  supplied  by  others;  hence  the 
negotiations  with  Bassett  which  resulted  in  the  execution  of  the  agree* 
ment.  Bassett  was  aware  of  the  relations  existing  between  the  com- 
plainants and  Bray,  and  that  the  complainants  bad  purchased  Bray's 
invention,  and  expected  to  obtain  the  patent,  and  these  matters  had 
been  the  subject  of  conversation  between  Bassett  and  complainants 
during  the  negotiations  which  resulted  in  the  execution  of  the  agree- 
ment. It  also  appears  that  although  at  some  period  previous  to  the 
date  of  the  agreement  twin-wire  had  been  used  to  a  limited  extent  for 
other  purposes  than  for  the  manufacture  of  the  Bray  corsets,  its  use 
for  those  purposes  had  become  obsolete,  and  had  been  abandoned. 
In  view  of  these  facts,  it  is  manifest  that  both  pttrties  to  the  agree- 
ment understood  that  the  twin-wire  which  Bassett  was  to  make  and 
sell  to  the  complainants  and  to  other  persons  was  just  such  an  article 
as  he  has  sold  to  the  defendants.  It  is  also  manifest  that  the  parties 
contemplated  that  the  sales  which  Bassett  was  expected  to  make 
would  be  made  to  manufacturers  for  use  in  making  corsets.  This 
was  the  only  use  of  which  the  article  was  practically  capable,  and 
unless  it  was  to  be  sold  for  such  use  it  could  not  probably  be  sold  at 
all. 

If  the  question  was  whether,  by  this  agreement,  the'  complainants 
have  authorized  Bassett  to  license  others  to  use  their  patents  in  man- 
facturing  corsets,  the  answer  would  not  seem  to  be  difficult.'  The  scope 
of  the  agreement  does  not  extend  beyond  the  relations  which  the  par- 
ties to  it  are  to  assume  towards  each  other  in  the  manufacture  and 
sale  of  corset  material.  There  is  nothing  in  its  language,  or  in  the 
circumstances  contemporaneous  with  its  execution,  to  justify  the  im- 
plication that  Bassett  was  to  have  any  interest,  by  way  of  license  or 
otherwise,  in  either  of  the  two  patents  upon  which  the  bill  is  founded. 
The  contemporaneous  facts,  and  the  terms  of  the  agreement,  are  con- 
sistent with  the  purpose  of  the  parties  to  secure  to  the  complainants 
a  royalty  upon  twin-wire  in  the  event  a  demand  for  it  should  arise 
among  manufacturers  to  be  licensed  by  the  complainants  to  use  their 
Bray  patent,  who  might  hnd  it  more  convenient  or  economical  to 
purchase  the  material  of  Bassett  than  to  make  it  themselves.    This 
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conelaBion  is  enforced  by  the  fact  that  the  complaiDants  did  not  then 
hare  any  interest  in  the  other  of  the  two  patents  in  suit, — the  pat- 
ent granted  to  Gohn  in  February,  1880,  and  which  was  purchased  by 
the  complainants  in  October,  1884 ;  but,  as  has  been  stated,  this 
question  is  not  here. 

The  defendants  have  established  the  truth  of  the  facts  alleged  in 
their  plea,  and  they  are  therefore  entitled  to  judgment. 


(jKLLviofiD  Musmr'a  Co.  v.  Zylomitb  Bbush  &  Goub  Go.  and  others.' 

(Oireua  Oourt,  8.  D.  Neu  York,  1886j 

L  Patkntb  fob  IirvsHTiONs — Secokd  Rbibsue  to  Reikbtatb  Obioinal  Claims. 
The  qnestion  whether  a  reissue  is  valid  which  is  granted  merely  to  reinstate 
»  patentee  to  an  invention  he  had  surrendered  in  order  to  obtain  a  wider  mo- 
nopoly than  that  covered  by  the  original,  decided  in  the  affirmative;  following 
the  ruling  in  Giant  Powder  Co.  v.  Safety  Nitro-Powder  Co.,  19  Fed.  Rep.  509, 
where  the  facts  were  strictly  liimilar  to  those  in  this  case. 
1  Samb. 

The  fact  that  a  second  or  subsequent  reissue  is  taken  In  order  to  reinstate 
the  specification  and  claims  of  the  original  precludes  the  assumption  that  the 
ori^nal  was  invalid  or  inoperative. 
t.  Sakk. 

By  accepting  a  reissue  containing  the  same  claims  as  the  original,  the  {lat- 
entee  declares,  in  a  formal  and  deliberate  manner,  that  as  to  the  invention 
which  he  now  claims  the  original  patent  was  not  inoperative  or  invalid. 
1  F1B8T  Reisstib  VorD  if  Identical  with  ORiomAL. 

It  -would  not  seem  doubtful  that  if  the  first  reissue  had  been  identical  with 
the  original  in  the  specification  and  claim  it  would  have  been  void. 

5.  SASfE. 

In  snch  a  case  the  original  patent  would  have  been  abandoned,  and  the  re- 
issae  would  have  been  a  nugatory  grant,  because  the  statutory  conditions  did 
not  exist  whi9h  are  precedent  to  the  exercise  of  the  power  of  granting  reissues, 
t  Saxe — Reissue  with  Original  and  Additional  Claims. 

AVhetber  a  reissue  which  reinstates  the  ori^nal  claims,  and  inserts  additional 
claims,  not  contained  in  the  original,  is  valid  even  as  to  the  original  claims, 
and  the  effect  of  delay  in  applying  for  such  a  reissue,  are  difficult  questions, 
decided  in  this  case  on  the  rule  of  comity. 
7.  CoMrxT,  Rule  of. 

Whatever  conclusion  might  have  been  reached  by  this  court  if  the  questions 
presented  had  not  been  considered  and  determined  by  another  court  of  co- 
ordinate jurisdiction,  heid,  the  decision  of  the  latter  court  was  entitled  to  great 
respect,  and  should  be  followed. 

Sl  Saxb. 

It  woald  be  unseemly  that  one  rule  of  property  in  patents  should  prevail  in 
one  part  of  the  countrv,  and  another  in  other  parts,  where  the  same  title  may 
be  brought  into  litigation.  In  such  cases  the  question  should  be  remitted  f  01 
final  decision  to  the  court  of  last  resort. 

This  was  a  bill  for  infringement  of  reissued  letters  patent  to  John 
W.  Hyatt,  Jr.,  and  Isaiah  S.  Hyatt,  assignors,  for  improvement  in 
treating  and  moulding  pyroxyline.     The  reissue  sued  on  was  the  third 
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of  the  original,  which  was  granted  Jaly  12, 1870.  The  first  reissue 
was  granted  June  23, 1874,  the  second  April  15,  1884,  and  the  third, 
the  one  in  suit,  December  23,  1884.  None  of  the  claims  of  the  orig> 
inal  patent  were  retained  in  the  first  reissue ;  the  second  reissue  con- 
tained only  one  claim  of  the  original;  and  the  two  claims  of  the  third 
reissue,  and  the  specification,  so  far  as  it  related  to  these  two  claims, 
were  the  same  as  the  original.  These  several  reissues  were  set  up  by 
plea,  and  the  plea  being  set  down  for  argument,  the  questions,  were, 
whether  a  reissue  is  valid  which  is  granted  merely  to  reinstate  a  pat- 
entee to  an  invention  which  he  has  surrendered  in  order  to  obtain  a 
wider  monopoly  than  he  bad  obtained,  and,  if  such  a  reissue  is  valid 
under  any  circumstances,  whether  it  is  so  after  such  a  delay  as  had 
taken  place  in  this  ease. 

Rowland  Cox,  for  complainant. 

H.  M.  Rugglea  and  Thot,  W.  Otborn,  for  defendants. 

Wallace,  3.  The  defendant  has  interposed  a  plea  to  the  bill  of 
complaint,  and  the  plea  has  been  set  down  for  argument.  The  suit 
is  brought  upon  reissued  letters  patent  granted  December  23, 1884,  to 
John  W.  Hyatt,  Jr.,  and  Isaiah  8.  Hyatt,  assignors,  for  improvement 
in  treating  and  moulding  pyroxyline.  It  appears  by  the  plea  that  the 
original  patent  was  granted  July  12, 1870;  that  an  application  was 
made  for  a  reissue  May  26, 1874,  and  a  reissue  was  granted  June  23, 
1874;  that  an  application  was  made  for  a  second  reissue  March  10, 
1884,  which  reissue  was  granted  April  15, 1884;  and  that  an  appli- 
cation was  made  for  a  third  reissue  November  26, 1884,  and  a  reissue 
was  granted  December  23,  1884.  The  plea  sets  forth  the  original 
patent  and  the  several  reissues  in  full.  The  original  patent  contained 
three  claims;  the  first  reissue  contained  five  claims;  the  second  re- 
issue contained  three  claims ;  and  the  last  reissue  contains  two  claims. 

The  general  nature  of  the  invention  was  described  in  the  specifica- 
tion of  the  original  patent  as  follows : 

"Our  iuvention  consists — First,  of  so  preparing  pyroxyline  that  pigments 
and  otiier  substances  in  a  powdered  condition  can  be  easily  and  tlioroughly 
mixed  tlierewith  before  the  pyroxyline  is  subjected  to  the  action  of  a  solvent; 
secondly,  of  mixing  with  the  pyroxyline  so  prepared  any  desirable  pigment, 
coloring  matter,  or  other  material,  and  also  any  substance  in  a  powdered  state 
which  may  be  vaporized  or  liquified,  and  converted  into  a  solvent  of  pyroxy- 
line by  the  application  of  heat;  and,  thirdly,  ot  subjecting  the  compound  so 
made  to  heavy  pressure  while  heated,  so  tliat  tlie  least  practicable  proportion 
of  sol  vent  may  be  used  in  the  production  of  solid  collodion  and  its  compou  nds. " 

This  description  indicates  sufficiently  for  present  purposes  what 
the  invention  was  essentially.  In  the  specification  of  the  first  reissue 
much  additional  explanatory  matter  was  inserted  for  the  purpose, 
obviously,  of  laying  a  foundation  for  more  expanded  claims  than  those 
of  the  original  patent.  In  the  specification  of  the  second  reissue  this 
additions.!  explanatory  matter  was  mainly  omitted,  so  that  the  spec- 
ification read  like  that  of  the  original  patent,  with  some  trifiing  and 
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immaterial  chaa^eB.  The  specification  of  the  third  reissae  is  praoti- 
eally  identical  with  that  of  the  original  patent,  ezoept  that  it  diselaimB 
the  invention  which  was  the  subject  of  the  first  claim  in  the  original. 
The  claims  of  the  original  patent  were  as  follows : 
"Grinding  PTroxyline  into  a  pulp,  as  and  for  the  purpoaea  described.  (2) 
The  use  of  finely  communicated  camphor  gum,  mixed  with  pyroxyline  pulp, 
and  rendered  a  solvent  thereof  by  the  application  of  heat,  substantially  as 
described.  (3)  In  conjunction  with  such  use  of  camphor  gum,  the  employ- 
ment of  pressure,  and  continuing  the  same  until  the  mould  and  contents  are 
cooled,  snbetantially  as  described." 

The  claims  of  the  first  reissue  were  as  follows : 

"(1)  The  combination  of  pyroxyline  with  camphor  gam,  or  any  equivalent 
convening  agent,  in  such  manner  that  the  transforming  action  of  the  con- 
verting agent  is  kept  latent,  substantially  as  and  for  the  purpose  set  forth. 

(2)  The  method,  substantially  as  herein  described,  of  developing  the  latent 
power  of  the  converting  agent  by  the  application  of  heat  to  a  mixture  of 
pyroxyline  and  gum  camphor,  or  its  equivalent,  for  the  purposes  set  forth. 

(3)  The  method,  substantially  as  herein  described,  of  making  solid  collodion, 
by  subjecting  a  mixture  of  pyroxylins  and  a  latent  solvent  to  heat  and  press- 

I  nre.  (4)  The  method,  substantially  as  hereiti  described,  'of  converting 
j  pyroxyline  into  solid  collodion,  by  the  use  of  solid  solvents.  (5)  The  new 
'  material  herein  described,  consisting  of  pyroxyline  and  gum  camphor,  or  its 
I       equivalent,  with  or  without  the  addition  of  other  substances  to  increase  its 

body  or  change  its  color,  the  same  being  capable  of  being  softened  by  heat 

and  remodeled  or  formed,  as  described." 

The  claims  of  the  second  reissae  were  as  follows : 

I  "(1)  The  process  of  preparing  pyroxyline,  consisting  of  grinding  the 

,       pyroxyline  into  a  pulp,  and,  after  mingling  therewith  asolvent,  subjecting  the 

I       mixtare  to  heat  and  pressure,  substantially  as  and  for  the  purpose  described. 

I       (2)  The  use  of  finely  comminuted  camphor  gum  mixed  with  pyroxyline  pulp, 

i       and  rendered  a  solvent  thereof  by  the  application  of  heat,  substantially  as  de- 

I       scribed.     (3)  The  treatment  of  pyroxyline  pulp  containing  camphor  mixed 

therewith,  in  a  finely-divided  condition,  by  subjecting  the  same  to  pressure  in 

moulds,  and  continuing  the  pressure  until  the  mould  and  its  contents  are 

eooled,  substantially  as  descrit)ed." 

The  claims  of  the  reissae  in  salt  are  in  identical  language  the 
second  and  third  claims  of  the  original  patent. 

The  plea  raises  the  questions  whether  a  reissae  is  valid  which  is 
granted  merely  to  reinstate  a  patentee  to  an  invention  or  inventions 
which  he  has  surrendered  in  order  to  obtain  a  wider  monopoly  than 
he  had  obtained ;  and  if  such  a  reissue  is  valid  under  any  oircam- 
stances,  whether  it  is  so  after  such  a  delay  as  has  taken  place  here. 

It  will  be  observed  that  none  of  the  claims  of  the  original  patent 
were  retained  in  the  first  reissue ;  that  nearly  10  years  expired  before 
that  reissae  was  surrendered,  and  the  application  was  made  for  the 
second  reissue;  that  in  the  second  reissue  only  one  claim  was  the 
chum  of  the  original  patent,  that  being  the  second  claim,  and  iden- 
tically the  second  claim  of  the  original ;  and  that  in  the  third  (the 
present)  reissae  the  two  claims,  and  the  specification  so  far  as  it  relates 
to  these  claims,  are  the  same  as  the  original  patent.     Thus  it  ap- 
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pears  that,  after  waiting  foar  years,  the  original  patent  was  sor- 
rendered  apon  the  assertion  of  the  patentee  that  it  did  not  properly 
describe  or  claim  his  real  invention,  and  that  the  omission  arose  from 
inadvertence,  accident,  or  mistake,  and  that  his  real  invention  was  in 
fact  a  broader  one  than  he  originally  sapposed.  Then,  for  10  years 
sobseqnently,  the  patentee  rested  upon  the  assumption  that  the  orig- 
inal mistake  had  been  rectified,  and  that  he  was  justly  entitled  to  the 
broader  monopoly  of  the  first  reissue.  Finally,  and  now,  he  asserts 
that  although  for  10  years  he  had  supposed  that  the  original  error 
had  been  corrected,  and  his  invention  been  properly  described  and 
claimed  in  the  first  reissue,  nevertheless  he  now  finds  that  the  reissue 
was  invalid  because  the  claims  were  broader  than  he  was  lawfully 
entitled  to  hold  against  the  public ;  that  the  error  arose  from  inadvert- 
ence, accident,  or  mistake ;  and  that,  in  fact,  the  invention  which  he 
is  lawfully  entitled  to  hold  had  been  properly  described  and  claimed 
in  his  original  patent  14  years  before.  The  patentee  may  have  sap- 
posed  when  he  surrendered  bis  original  patent  that  it  did  not  contain 
as  broad  claims,  or  claims  for  as  many  different  inventions,  as  he 
'Was  entitled  to;  he  may  have  supposed  when  he  surrendered  the  first 
reissue  that  it  was  invalid  because  the  claims  were  too  broad,  and 
he  probably  suirendered  it  for  this  reason;  he  may  have  supposed 
when  he  surrendered  the  second  reissue  that  it  contained  one  claim 
which  was  void  for  want  of  novelty;  but,  as  a  matter  of  fact,  the 
original  patent  described  and  claimed  both  of  the  inventions  which 
are  now  secured  to  him  in  all  their  parts  by  a  correct  specification, 
and  by  claims  which  were  anambiguons  and  apt. 

The  facts  disclosed  upon  the  record  preclude  the  assumption  that 
the  original  patent  was  invalid  or  inoperative  to  secure  to  the  pat- 
entee bis  present  claims  by  reason  of  a  defective  or  insufficient  speci- 
fication, or  by  reason  of  his  claiming  as  his  own  invention  more  than 
he  had  a  right  to  claim  as  new;  or  that  there  was  any  error  in  the 
specifications  or  claims,  so  far  as  they  relate  to  his  present  rights, 
which  arose  from  inadvertence,  accident,  or  mistake.  Such  an  as- 
sumption cannot  be  indulged,  but  is  overthrown  by  a  comparison  of 
the  several  patents.  Each  claim  of  a  patent  covers  a'  complete  in- 
vention, and  is,  in  substance,  an  independent  patent;  and  as  respects 
the  two  inventions  covered  by  the  claims  of  the  present  reissue  the 
specification  and  claims  are  identical  with  those  of  the  original. 
The  original  was  therefore  as  operative  and  valid  in  all  respects  as 
is  the  last  reissue,  and,  by  accepting  the  present  reissue,  he  has  de- 
clared, in  a  deliberate  and  formal  manner,  that  as  respects  both  of 
the  inventions  which  he  now  claims  the  original  patent  was  not  in- 
operative or  invalid. 

It  would  not  seem  doubtful  that  if  the  first  reissue  had  been  iden- 
tical with  the  original  in  the  specification  and  claims,  that  it  woald 
have  been  invalid.  The  original  patent  would  have  been  abandoned, 
(Peck  V.  Collins,  103  U.  S.  660 ;  Bev.  St.  §  4916,)  and  the  reissue  would 
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have  been  a  nugatory  grant  beeaase  the  statutory  conditions  did  not 
exist  which  are  precedent  to  the  exercise  of  the  power  of  granting 
leissaes. 

Bat  it  may  be  nrged  with  force  that  the  original  patent  was  inop- 
erative or  invalid  to  secure  to  the  patentee  all  that  he  had  really  in- 
vented,  and  had  described  or  substantially  indicated  in  the  specifioa* 
tion  of  the  original,  so  that  he  was  entitled  to  a  new  one,  with 
broader  claims,  or  would  have  been  if  he  had  not  delayed  in  his  ap« 
plication  unduly;  and  this  being  so,  that  the  reissue  was  not  void  as 
an  unauthorized  exercise  of  the  statutory  power,  but  only  invalid  to 
the  extent  of  the  new  and  broader  claims ;  and  that  it  was  compe> 
tent  for  the  commissioner  to  correct  the  error  of  law  by  a  new  reissue 
which  would  reinstate  the  patentee  in  what  rightfully  belonged  to  him 
before.  Whether  this  contention  is  correct,  and,  if  so,  whether  the 
error  can  be  corrected  after  the  expiration  of  so  long  a  period  as  in- 
tervened in  this  case,  are  questions  of  much  difficulty. 

The  facts  presented  by  the  record  are  so  strictly  similar  to  those 
in  Oiant  Powder  Co.  v.  Safety  Nitro-Powder  Co.,  19  Fed.  Bep.  609, 
that  the  decision  there  is  directly  and  completely  in  point  here  against 
the  suffioiency  of  the  plea.  Whatever  conclusion  might  have  been 
reached  if  the  question  now  raised  had  not  been  considered  and  de- 
termined by  another  court  of  co-ordinate  jurisdiction  with  this,  that 
decision  is  entitled  to  great  respect,  and  should  be  followed  now.  It 
would  be  unseemly  that  one  rule  of  property  in  patents  should  pre- 
vail here,  and  another  in  other  parts  of  the  country,  where  the  same 
title  may  be  brought  into  litigation.  The  question  should  be  remit- 
ted for  final  decision  to  the  court  of  last  resort. 

The  plea  is  overruled. 


BoBWn  V.  OSTBANDEB.* 

(OCreiifi  Court.  B.  D.  Mittoitri.    April  20, 1886.) 

KMAns  VOB  la  vaiiTiowa— Reibsub — EniiAboino  Clazx — Stbax-Pcmps. 

"Die  flnt,  second,  third,  and  sixth  claims  of  reissued  letters  patent  No.  9,818, 
granted  to  M.  Schnltz  for  an  improvement  in  steam-pumps,  held,  unlawful  «x- 
paasioiis  of  the  original  patent,  and  therefore  void. 

•^_ 
In  Equity.     Snit  for  the  infringement  of  reissued  letters  patent 
No.  9,818,  granted  to  M.  Sobults  for  an  improvement  in  ateam^ 
pnmps. 
L.  M.  Hoeea,  for  complainant. 
Charlet  A.  Hawley,  for  defendant. 

•Baiioitad  by  Baq).  F.  Bex,  Esq.,  of  the  St.  Lonis  h«r. 
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Tkbat,  J.  Under  the  admiasiona  of  counsel  that  the  defendant 
does  not  infringe  the  fourth  and  fifth  claims  of  the  reissued  patent 
sued  on,  (No.  9,818,)  the  court  is  brought  sharply  to  a  determination 
of  the  question  as  to  whether  the  other  claims  in  the  said  reissaed 
patent  are  expansions  of  the  original  patent,  and  void  in  law.  The 
struggle  seems  to  be  to  cover,  under  reissue,  the  frame- work  employed 
on  the  pump,  of  which  there  was  nothing  suggested  in  the  original 
patent.  Hence  the  court  holds  that  the  first,  second,  third,  and  sixth 
claims  of  said  reissued  patent  are  unlawful  expansions  of  the  origi- 
nal patent,  and  therefore  void. 

Bill  dismissed,  with  costs. 


Galeins  and  others  v.  Osbkosh  Gakbiaob  Go.  and  others.* 

(Oireuil  Court,  E.  D.  WUeontm.    April,  1886.) 

1.  Pateittb  fob  Ihvkistionb— "Want  of  Novbltt. 

Letters  patent  No.  261,829,  of  August  1, 1882,  to  Alton  }.  Calkins,  for  an 
improvement  in  carriage  bodies,  are  void  for  want  of  novelty. 

2.  Same. 

The  patent  was  for  a  carriage  body  having  .-ounded  comer  posts,  with 
grooves  to  receive  the  side  and  end  panels,  and  tenons  to  receive  side  and  end 
rails,  and  corner  irons  to  hold  the  rails  rigidly  to  the  posts,  the  whole  form- 
ing  a  carriage  body  ingeniously  adjusted  and  held  together  without  the  aid 
of  screws;  but  all  the  elements  of  the  claim  were  old,  and  in  view  of  the  prior 
state  of  the  art,  luld,  that  it  did  not  require  invention  to  bring  them  together. 
8.  Same— Mbchakioai.  Skiu.. 

Although  the  adjustment  of  the  flifterent  parts  of  patentee's  combination 
was  novel,  and  the  combination,  as  an  entirety,  useful,  held,  that  it  exhibited 
only  the  expected  skill  of  the  mechanic's  calling,  and  not  the  creative  work 
of  the  inventor. 

In  Equity. 

Erwin  dt  Benedict,  for  complainants. 

Cotzhausen,  Sylvester,  Scheiber  d  Sloan,  for  defendants. 

Dyeb,  J.  This  is  a  suit  to  restrain  the  infringement  of  letters  pat- 
ent No.  261,  829,  issued  to  the  complainant  Galkins  August  1, 1882, 
upon  an  application  filed  May  18,  1882.  for  an  improvement  in  car- 
riage bodies,  and  to  recover  profits  and  damages.  In  the  specifica- 
tions of  the  patent  the  patentee  describes  his  invention  as  follows : 

"My  invention  relates  to  improvementa  in  carriage  bodies,  and  pertains 
to  the  peculiar  construction  of  the  corner  posts,  the  side  frames,  and  the 
manner  of  attaching  the  panels  to  the  frames  and  comer  pieces.  My  inven- 
tion is  further  explained  by  reference  to  the  accompanying  drawings.  *  *  * 
A  is  the  corner  post;  B  represents  one  of  the  standards,  which  are  inserted  at 
short  intervals  between  the  respective  corners;  C  is  the  upper  rail;  D  is  the 
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Imrer  nul;'  £  are  the  panels.  The  corner  posts.  A,  are  provided  with  groovesi 
F,  F,  upon  their  respective  edges  for  the  reception  of  the  ends  of  the  panels,  E, 
and  recesses,  G,  G,  for  the  reception  of  the  ends  of  the  rails,  C,  C.  The  rails, 
C,  C.  and  the  npper  ends  of  the  corner  posts.  A,  are  provided  with  a  narrow 
flange  or  elevation,  H,  which  projects  al)ove  the  body  of  the  rail,  and  serves 
to  retain  the  seat  upon  the  edge  of  the  box.  The  thickness  of  the  posts,  A, 
is  sach  that  they  form  a  neat  ornamental  finish  to  ctie  cover  from  the  out* 
side,  while  they  are  flush  with  the  inner  surface  of  the  upper  rails  upon  the 
inside.  The  ends  of  the  posts,  B,  are  tenoned  into  the  lower  and  upper 
rails  in  the  ordinary  manner.  Both  the  upper  and  lower  riUIs,  C  and  D,  are 
provided  with  groves,  I,  I,  for  the  reception  of  the  respective  upper  and 
lower  edges  of  the  panels,  whereby  the  panels  are  retained  without  screws  at 
both  their  sides  and  ends  as  shown.  The  upper  and  lower  rails  are  con- 
nected together  by  the  standards,  B,  thus  securing  a  rigid  substantial  frame 
for  the  body.  It  is  obvious  that  by  thus  securing  the  edges  of  tlie  panels  in 
g^rooves.  much  stronger  and  more  durable  joints  are  formed  than  heretofore, 
and  the  tendency  to  become  separated  by  action  of  the  atmosphere  is  thus 
avoided.  J,  J,  are  comer  irons,  by  which  the  comer  posts  and  the  top  and 
bottoms  rails  are  rigidly  retained  in  contact.  The  corner  posts  may  be  made 
of  cast-iron  instead  of  wood,  if  desired. " 

The  patent  contains  a  single  claim,  which  is  for  "the  corner  posts, 
A,  provided  with  recesses,  G,  G,  and  grooves,  F,  F,  in  combination 
with  rails,  C  and  D,  panels,  £,  and  irons,  J,  J,  substantially  as  and 
for  the  purpose  specified." 

The  patentee  perfected  his  alleged  invention  some  time  in  Septem- 
ber, 1881.  Various  questions  arise  upon  the  issues  made  by  the 
pleftdings.  The  defendants  deny  infringement.  They  also  deny  that 
Calkins  was  the  original  inventor  of  the  alleged  improvement,  and 
allege  that  his  patent  was  anticipated  by  other  earlier  patents;  and 
that  in  the  state  of  the  art  pertaining  to  carriage  bodies  his  con- 
straction,  as  shown  in  the  drawings  and  the  models  in  evidence,  is 
devoid  of  such  originality  and  novelty  as  entitled  him  to  a  patent. 

The  conrt  finds  it  necessary  to  consider  but  one  of  these  questions, 
nanaely :  Is  the  complainants'  combination  a  patentable  invention  ? 
Confessedly,  all  the  several  parts  constituting  the  combination  are  old. 
Stating  concisely  the  invention  here  claimed,  it  consists  of  a  corner 
poet  made  of  a  single  piece  of  wo^d,  the  outer  surface  of  which  is  oval 
or  semicircular,  so  as  to  give  to  the  carriage  body  rounded  comers. 
Banning  the  whole  length  of  the  corner  post  on  each  edge  is  a  groove 
for  the  reception  of  the  ends  of  panels,  which  constitute  the  sides  and 
ends  of  the  body.  At  the  top  of  the  post,  and  extending  down  some 
distance  parallel  with  the  grooves,  but  cat  into  the  post  deeper  than 
the  grooves,  are  recesses  into  which  the  ends  of  the  rails  are  fitted. 
These  rails,  and  the  upper  ends  of  the  comer  posts,  are  constructed 
with  a  narrow  elevation  projecting  above  the  body  of  the  rail,  so  as  to 
fnmish  means  for  retaining  the  seat  on  the  edge  of  the  box.  Grooves 
extend  along  the  entire  length  of  both  the  upper  and  lower  rails,  into 
which  thd  tipper  and  lower  edge  of  the  panels  are  fitted,  and,  as  thus 
constructed,  the  rails  externally  overlap  the  panels  at  both  top  and 
bottom.     Standards  or  ordinary  posts  are  inserted  at  intervals  be- 
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tveen  the  different  four  eomers,  being  tenoned  into  the  lower  and 
upper  rails  in  the  ordinary  way.  Then  corner  irons  or  straps,  sneh 
as  have  always  been  used  for  a  similar  purpose,  extend  around  the 
top  and  bottom  of  each  oomer  post,  reaching  over  to  the  rails  to 
which  they  are  fastened,  so  as  to  hold  the  rails  rigidly  in  oontaet  with 
the  post.  The  arrangement  of  the  different  parts  is  ingenioas,  bat  I 
do  not  think,  considering  the  state  of  the  art,  that  it  discloses  any- 
thing more  than  the  mechanical  skill  which  we  constantly  see  in  the 
workmanship  of  the  shops,  and  which  cannot  be  called  invention 
without  regarding  almost  every  new  thing  that  may  be  novel,  and 
may  possess  increased  utility,  as  patentable. 

As  I  have  said,  each  of  the  parts  considered  separately  is  old.  It 
is  equally  true  that  parts  of  the  combination,  as  the  patentee  has  de> 
scribed  them,  and  as  they  appear  in  the  model,  are  old.  It  is  com- 
mon knowledge  that  oomer  irons  as  here  applied,  and  the  fitting  of 
panels  in  grooves  to  avoid  the  use  of.  nails  and  screws,  are  as  old  sb 
the  workmanship  of  the  village  carpenter  and  blacksmith,  as  it  came 
from  their  hands  before  the  days  of  modern  machinery.  The  cover- 
ing of  the  top  and  bottom  of  the  panel  with  what  are  called  "rails" 
in  the  complainants'  patent,  has  been  long  seen  in  all  varieties  of  fur- 
niture and  wood-work.  Bounded  corners  of  wagon  bodies  were  not 
new  when  the  complainant  Calkins  obtained  his  patent,  and  all  that 
I  can  see  in  his  improvement  is  quite  an  ingenious  adjustment  of 
these  parts,  such  as  the  mechanical  skill  of  one  engaged  in  such  work 
might  well  suggest. 

In  AUataie  Works  v.  Brady,  107  U.  S.  193,  200,  S.  0.  3  Sup.  Ct. 
Bep.  325,  it  was  said  that  it  is  not  the  object  of  the  patent  laws  to 
grant  a  monopoly  for  every  trifling  device  which  would  naturally  and 
spontaneously  occur  to  any  skilled  mechanic  or  operator  in  the  ordi- 
nary progress  of  manufactures;  and  in  Thompaon  v.  BoiMselier,  114  U. 
S.  11,  S.  G.  5  Sup.  Gt.  Bep.  104:2,  it  was  further  said :  "It  is  not  enough 
that  a  thing  shall  be  new,  in  the  sense  that  in  the  shape  or  form  in 
which  it' is  produced  it  shall  not  have  been  before  known;  and  that 
it  shall  be  useful;  but  it  must,  under  the  constitution  and  the  stat- 
ute, amount  to  an  invention  or  discovery."  Instructive  language  on 
this  subject  is  fouud  in  the  opinion  of  Mr.  Justice  Matthews,  in  Hoi- 
liattrir.  Benedict  dBurnham  Manufg  Co.,  113  U.  S.  59,  S.  G.  5  Sup. 
Gt.  Bep.  717,  where  it  is  said  that  novelty  and  increased  utility  in 
an  improvement  upon  previous  devices  do  not  necessarily  make  it  an 
invention ;  and  that  a  device  which  displays  only  the  expected  skill 
of  the  maker's  calling,  and  involves  only  the  exercise  of  ordinary  fac- 
ulties of  reasoning  upon  materials  supplied  by  special  knowledge  and 
facility  of  manipulation  resulting  from  habitual  intelligent  practice, 
is  in  no  sense  a  creative  work  of  inventive  faculty,  such  as  the  con- 
stitution and  the  patent  laws  aim  to  encourage  and  reward.  Such, 
in  my  opinion,  is  the  character  of  the  improvement  made  by  the  pat- 
entee. Calkins;  and  though  in  some  respects  the  adjustment  of  the 
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different  parts  of  his  combination  may  be  novel,  and  the  combination 
■8  an  entirety  may  be,  and  undoubtedly  is,  useful,  it  exhibits  only  the 
expected  skill  of  the  mechanic's  calling,  and  not  the  creative  work  of 
the  inventor. 

For  these  reasons  the  bill  must  be  dismissed. 


Gabt  and  another  ..v.  Dohestio  Spbimo>Bed  Co.* 

{(Hreuit  Court,  D.  Nat  Jersey.    July  28, 1885.) 

1.  Patents  fob  Inventions — Pbeliminabt  Injunction. 

Where  a  patent  had  been  sustained  after  long  and  ably  contested  litigation, 
and  against  all  the  defenses  ordinarily  set  up  in  patent  case^,  and  such  decis- 
ion had  been  followed  by  another  court,  hdd,  on  an  application  for  a  prelim- 
inary injunction,  that  the  question  of  the  validity  of  the  patent  was  hardly 
open. 

8.  Sajce. 

In  such  a  case,  and  where  the  patent  has  only  a  short  time  to  ran,  the  owners 
•re  entitled  to  be  protected  in  their  monopoly  until  the  defendants  are  able 
to  show  that  the  former  decisions  sustaining  the  validity  of  the  patent  were 
■wrong. 

In  Equity. 

Samuel  A.  Duncan  and  Wm.  E.  Witter,  for  the  motion. 

CoUint  d  Corbin,  contra. 

Nixon,  J.  This  is  an  application  for  a  preliminary  injunction, 
and  under  the  well-established  rules  and  principles  goTeming  such 
applicatioDS  in  this  circuit,  the  motion  must  prevail.  The  patent  on 
wbieh  the  suit  is  brought  is  for  an  "improvement  in  modes  of  temper- 
ing springs."  The  invention  relates  to  spiral  springs  in  a  conical 
form,  used  in  upholstering  sofas,  chairs,  and  in  bed  bottoms,  and 
consists  in  subjecting  the  springs  to  a  tempering  process  after  they 
have  been  completed  in  the  usual  manner,  vhereby  their  strength 
and  elasticity  are  greatly  increased.  In  the  specifications  of  the  pat- 
ent the  inventor  (Cary)  states  that  the  ordinary  furniture  spring  is 
made  of  hard-drawn  wire,  coiled  and  forced  to  the  proper  shape,  and 
-when  this  is  done  the  spring  is  considered  finished,  without  having 
been  subjected  to  any  tempering  process  other  than  what  is  inci- 
dental to  the  drawing  of  the  wire.  The  metal  being  greatly  condensed 
and  hardened  in  the  process  of  drawing  the  wire,  a  good  degree  of 
elasticity  is  given  the  wire  thereby ;  but  in  bending  and  coiling  the 
wire  into  the  proper  shape  the  metal  is  unavoidably  weakened.  The 
enter  portion  of  the  wire  coil  is  drawn  or  stretched,  while  the  inner 
portion  is  crashed  or  shortened.     When  straight  bars  of  wire  are 
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anbjeoted  to  the  bending  process,  the  stretohing  or  drawing  of  the 
outer,  and  crashing  of  the  inner,  portions  are  inevitable  resalts. 
This  greatly  reduces  the  elasticity,  strength,  and  durability  of  the 
spring.  The  patented  claims  that  he  has  discovered  a  method  of  re- 
storing the  wire,  after  being  bent  or  formed  into  springs,  to  its  nor- 
mal condition.  He  does  it  by  subjecting  the  spring  to  a  degree  of 
heat  known  as  "spring-temper  heat,"  which  is  about  600  degrees, 
more  or  less,  for  about  eight  minutes.  He  regards  this  temperature 
as  sufiScient  to  so  far  relax  or  produce  a  complete  homogeneity  of 
the  metal  of  the  spring  as  to  add  from  20  to  30  per  cent,  to  the  value 
of  the  spring  consequent  on  its  increased  powers  of  resistance. 

The  validity  of  the  complainants'  patent  was  incidentally  involved, 
and  perhaps  to  a  limited  extent  considered,  by  the  supreme  court  in 
EagUton  Mamif'g  Co.  v.  Cory  Manuf'g  Co.,  Ill  U.  S.  490,  8.  0.  4 
Sup.  Ct.  Bep.  593,  wherein  the  question  of  the  priority  of  invention 
between  Eagleton  and  Gary  was  litigated.  Nothing,  however,  was 
definitely  settled  in  that  case  except  that  the  Eagleton  patent  was 
void.  But  in  1879  a  suit  for  infringement  was  brought  by  the  own- 
ers of  the  Gary  patent,  in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York,  against  Raphael  H.  Wolff  and 
others,  which  was  long  and  ably  contested,  and. in  which  aU  the  de- 
fenses ordinarily  set  up  in  patent  causes  seem  to  have  been  involved. 
Judge  Wheeler,  before  whom  the  case  was  tried,  sustained  the  pat- 
ent against  all  the  defenses.  He  has  been  followed  by  Judge  Ache- 
SOM  in  this  circuit,  (Cary  v.  Lovell  Manuf'g  Co.,  24  Fed.  Bep.  141,) 
and  the  question  of  its  validity  is  hardly  open  on  an  application  for 
a  preliminary  injunction. 

The  patent  is  prima  facie  valid.  It  has  been  upheld  on  final 
hearing  after  expensive  and  protracted  litigation.  It  will  expire  in 
less  than  three  years,  and  in  the  mean  time  the  owners  are  entitled 
to  be  protected  in  their  monopoly  until  the  defendants  are  able  to 
show  that  the  learned  judges  who  have  sustained  its  validity  were 
mistaken  in  their  judgment. 

I  express  no  opinion  on  the  merits,  but,  at  this  stage  of  the  pro- 
ceedings, order  the  injunction. 
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Nn.Es  TooL-WoBKS  V.  Betts  Michihe  Co.* 
{dreutt  Court,  D.  Delaware.    April  1, 1886.) 

L  PATKBm  TOH  IirvKimoNs— TuBinno  abd  BoBiare  Mtllb. 

Letters  i>atent  No.  118,651,  of  April  11,  1871,  panted  to  Qeorge  A.  Gray, 
Jr.,  for  an  improTement  in  turning  and  boring  nulls,  is  not  void  for  want  of 
patentable  novelty. 

2.  Samb— Ubb  of  Machtkb— Eyidknce  of  Utility. 

Defendant's  adoption  and  use  of  the  patented  device  in  preference  to  oth- 
ers on  the  market,  held  a  pregnant  fact,  and  strong  evidence  of  the  utility  of 
the  patented  device. 

S.  Sake — ^Patkhtabi,b  Combikatiohs. 

A  combination  is  patentable  (l)if  it  prodacesnew  and  nseful  results,  though 
all  the  constituents  of  the  combination  were  well  known  and  in  common  use 
before  the  combination  was  made,  provided  the  results  are  a  product  of  the 
combination,  and  not  a  mere  aggregate  of  several  results,  eacn  the  product 
of  one  of  the  combined  elements;  (3)  if  it  produces  a  different  force,  effect,  or 
result  in  the  combined  forces  or  processes  from  that  ^iven  by 'their  separate 
parts,  and  a  new  result  is  produced  by  their  union;  (3)  if  it  either  forms  a  new 
machine  of  distinct  character  or  formation,  or  produces  a  result  which  is  not 
a  mere  aggregate  of  separate  contributions,  but  is  due  to  the  joint  and  co-o^- 
ersting  action  of  all  the  elements;  (4)  when  the  several  elements  of  which  it 
ia  composed  produce,  by  their  Joint  action,  either  a  new  and  useful  result,  or 
an  old  result  in  a  cheaper  or  otherwise  more  advantageous  way. 

4  Sahs. 

Where  the  attention  of  persons  skilled  in  the  art  had  been  directed  for 
many  years  to  the  discovery  of  a  more  convenient  and  effective  contrivance, 
and  patentee  was  the  first  to  produce  it,  fuld,  that  something  more  than  the 
mere  application  of  mechanical  skill  was  inyolved  in  his  production. 

In  Eqnity. 

Stem  d  Peck,  for  complainant. 

Benjamin  Nields,  for  defendant. 

Wales,  J.  The  bill  prajs  for  an  injunction,  and  an  aoconnt  for 
profits  and  damages.  Letters  patent  No.  113,651,  dated.  April  11, 
1871,  were  isaned  to  George  A.  Gray,  Jr.,  for  an  "improvement  in 
taming  and  boring  mills,"  and  on  the  fourteenth  of  April,  1883,  were 
assigned  by  the  said  Gray  to  the  complainant.  The  first  claim  of  the 
patentee  is  for  "the  tool-bar  balancing  device,  consisting  of  a  rope  or 
chain,  U,  weight,  V,  and  pulleys,  R.  R,  'S,  T ;  connected  and  operating 
substantially  as  and  for  the  purpose  specified."  The  nature  and  ob- 
jects of  the  invention  are  declared  to  be : 

"First.  In  a  peculiar  device  for  balancing  the  tool-bar  in  any  position 
within  its  mnge,  in  such  a  way  as  to  keep  tlie  weight  up  against  the  fee^, 
and  thus  prevent  the  bar  being  forced  up  by  the  work  when  any  slack  exists 
in  the  feed,  and  permit  of  the  bar  being  elevated  and  depressed  freely  by  hand; 
this  balancing  device  differing  from  all  others  for  the  same  purpose  in  this: 
that  the  bar  can  be  moved  to  any  degree  of  angularity  from  an  upright  or 
other  position,  and  moved  with  its  saddle  along  the  rail  horizontally,  without 
changing  the  location  of  the  weight  which  balances  the  bar."     > 
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That  part  of  the  general  description  referring  to  the  drawinp^,  and 
specifying  the  improvement,  is  as  follows : 

"A  is  the  bed-plate  of  the  mill;  B,  B',  the  housings;  C  the  rail;  and  D  the 
horizontally  sliding  saddle,  which  is  snugly  fitted  to  and  slides  upon  the  rail; 
E  is  the  revolving  table,  operated  in  the  usual  way  by  the  large  gear-wheel, 
F,  driven  (through  suitable  connections)  by  the  cone  pulty,  G,  and  '  back  gear,' 
H.    The  feeding  mechanism  for  giving  a  horizontal  movement  to  the  saddle, 
and  a  vertical  or  inclined  movement  to  the  tool-bar,  does  not  differ  materially 
from  others  for  the  same  purpose,  the  saddle  being  moved  by  tlie  screw,  I, 
and  the  tool-bar,  K,  by  the  rod,  L;  the  connection  to  the  bar,  K,  being  made 
by  a  worm,  friction-clutch,  worm-wheel,  and  pinion  gearing  into  the  rack,  M, 
on  the  bar.    The  down  feed  can  be  stopped  by  tUe  slackening  of  the  wheel, 
N,  which  governs  the  friction-clutch.    Both  the  cross  and  down  feed  are 
driven  by  tlie  expanaible  gearing  shown,  operated  by  the  shaft,  O.    The  rail, 
C,  is  designed  to  be  raised  and  lowered  by  power;  the  side  screws,  P,  P',  and 
connecting  driving  shaft  on  the  top  rail,  being  provided  for  this  purpose.     The 
swing,  Q,  in  which  the  bar,  K,  slides,  is  constructed,  as  usual,  in  such  a  way 
that  the  bar  can  be  swiveled  to  any  desired  angle  to  enable  the  machine  to 
bore  and  turn  tapering,  etc.    In  order  to  balance  the  weight  of  the  tool-bar 
in  any  position,  whether  inclined  or  vertical,  in  a  way  that  will  possess  none 
of  the  faults  attributable  to  devices  heretofore  existing  for  this  purpose,  I 
have  provided  the  following  device:    Pulleys,  R,  U',  are  journaled  upon  the 
swing,  Q;  pulley,  S,  upon  the  tool-bar;  and  pulley,  T,  upon  the  end  of  the 
rail.    A  rope,  chain,  or  wire  cord,  U,  fastened  at  one  end  upon  the  rail  at  C, 
is  then  passed  over  the  pulley,  B,  under  the  pulley,  S,  over  the  pulley,  R',  and 
over  the  pulley,  T,  where  it  supports  a  weight,  Y,  which  must  be  slightly 
heavier  than  half  the  weiglit  of  the  bar,  K,  only.    This  device  suflSces  to 
keep  the  bar  up  snugly  against  the  force  that  feeds  it  doWn^  so  that  the  tool 
can  never  drop  when  '  slack  exists  in  the  feed.'    It  also  enables  the  swing,  Q, 
to  be  moved  to  a  very  extreme  angle  without  deranging  any  of  the  parts,  or 
materially  changing  the  effect  of  tiie  weight,  V,  upon  the  bar,  or  even  dis- 
turbing the  weight  itself.    *    *    *    The  tool-blar  slides  between  the  gibs,  X, 
on  the  swing,  carrying,  of  course,  the  pulley,  S,  with  it." 

Boring-mills  are  large  and  heavy  machines,  the  tool-bar  alone 
weighing  from  200  to  upwards  of  1,000  pounds.  Its  tendency,  of 
course,  is  to  slide  downwards,  and  it  is  therefore  desirable,  if  not  ab- 
solutely necessary,  to  counterbalance  its  weight  in  order  to  enable 
the  operator  to  adjust  it  easily  and  safely  to  different  kinds  of  work. 
Counter-balances  for  this  purpose  had  been  attached  to  tool-bars  by 
various  devices  long  before  the  date  of  Gray's  patent,  but  none,  it  is 
contended  by  the  complainant,  with  such  complete,  useful,  and  ad- 
vantageous results  as  are  secured  by  the  latter.  The  first  and  most 
common  contrivance  was  known  as  the  "drill  style,"  consisting  of  a 
chain  or  rope  run  over  a  couple  of  pulleys  attached  to  the  ceiling 
above  the  machine,  one  end  of  the  chain  being  hooked  to  the  top  of 
the  tool-bar  and  the  other  end  to  a  counterbalancing  weight.  The 
objections  to  this  mode  are  that  (1)  it  requires  facilities  for  overhead 
attachments  involving  extraneous  supports,  and  thus  prevents  the 
machine  from  being  a  self-contained  structure ;  (2)  the  pull  of  the 
balancing  rope  or  chain  can  be  directly  upward  only  so  long  as  the 
tool-carriage  or  saddle  remains  in  one  and  the  same  position  on  the 
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nil,  for  the  pnlleys  being  stationary,  as  the  saddle  is  pushed  along 
the  rail  either  to  the  right  or  to  the  left,  the  coanterbalanoing  weight 
prodaces  a  resistance  to  its  moTement ;  and  (3)  vhen  the  tool-bar  is 
set  at  an  angle,  the  pall  is  no  longer  in  the  line  of  the  path  of  the 
bar,  but  sidewise,  and  the  effect  of  the  counter-balance  will  be  to 
draw  the  bar  back  into  a  vertical  position,  and  thus  produce  a  side 
friction  or  binding  between  the  tool-bar  and  the  guides  in  which  it 
slides.  To  remedy  some  of  these  faults  the  "trolley  style"  was  de- 
signed, in  which  the  chain  supporting  the  counter-balance,  instead  of 
passing  over  a  stationary  pulley  overhead,  passes  over  two  pulleys 
secured  in  a  little  traveling  carriage,  or  trolley,  which  moves  on  a 
traek  secored  to  the  ceiling  over  the  boring-machine.  The  end  of 
the  chain  is  attached  to  the  ceiling  instead  of  to  the  tool-bar,  and  a 
loop  of  the  chain,  hanging  down  from  the  trolley,  carries  a  pulley 
which  IB  fastened  to  the  top  of  the  tool-bar.  As  the  saddle  slides 
along  on  the  rail  the  trolley  overhead  moves  along  its  track  in  the 
same  direction,  and  so  keeps  the  trolley  and  pnlley  directly  over  the 
tool-bar,  in  whatever  place  the  latter  may  be  on  the  rail.  This  is  an 
improvement  on  the  simple  "drill  style, "  (although  the  trolley  does 
not  always  promptly  follow  the  movement  of  the  saddle  on  the  rail, 
and  has  to  be  dragged  along;)  but  it  does  not  provide  for  a  direct 
poll  in  the  line  of  the  axis  of  the  tool-bar  whenever  the  latter  is 
changed  from  a  vertical  position.  Another  contrivance  is  the  "Brad- 
ley style,"  in  which  the  pulleys  are  carried  in  a  bracket  projecting 
upwards  from  the  swing ;  bult  the  objections  to  this  mode  are  so  se- 
rious that  it  does  not  appear  to  have  gone  into  general  use,  and 
see'tns  now  to  be  discarded.  Its  great  disadvantages  were  that  it 
formed  an  additional  load  upon  the  saddle,  causing  it  to  move  hard 
upon  the  rail,  and  the  counterbalancing  weight,  being  within  the 
frame-work  of  the  boring-mill,  was  often  in  the  way  of  the  operator. 
Moreover,  the  weight  was  hung  upon  one  side  of  the  swing,  and  when 
this  was  loosened  on  the  saddle,  in  order  to  adjust  the  bar  at  an 
angle,  the  weight  was  apt  to  turn  the  swing  over  suddenly,  and  cause 
senons  damage. 

.  The  defendant  in  its  answer  sets  up  several  anticipations,  but  in 
the  proof  relies  upon  the  two  just  described. 

It  is  very  dear  from  the  evidence  that  Gray's  improvement  is  a 
decided  advance  beyond  all  preceding  counterbalancing  contrivances 
in  boring-mills,  not  only  in  providing  greater  facilities  for  the  prompt 
adjustment  of  the  bar  in  any  desired  position,  but  in  all  its  various 
operations  and  results.  The  bar  is  more  safely  and  easily  moved 
when  out  of  a  vertical  position  and  with  less  friction  by  this  mode 
than  by  any  other  before  known ;  and  Mr.  Betts,  the  president  of  the 
defendant  company,  referring  to  the  improvement,  frankly  admits 
that  "it  makes  a  more  complete  machine,  is  easier  for  the  operator, 
and  will  make  more  perfect  work,  with  this  device  on  it."    Bee.  £v.  12. 

The  testimony  of  the  experts  is,  as  usual,  contradictory.     Mr.  Car- 
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michael,  a  witness  for  the  defendant,  who  has  been  in  the  empioy  of 
the  Harlan  &  HoUingsworth  Company,  at  Wilmington,  since  1850, 
and  who  constructed  for  them  the  "trolley  style"  of  counter-balance, 
cannot  perceive  any  appreciable  difference  in  the  force  necessary  to 
be  used  on  either  machine  in  elevating  the  bar  when  the  latter  is 
moved  out  of  a  vertical  position ;  bat  it  is  a  pregnant  fact  that  when 
the  company  required  an  additional  boring-mill  they  preferred  one 
with  the  Gray  improvement,  and  this  is  held  to  be  strong  evidence  of 
utility.     Tyler  v.  Craru,  7  Fed.  Rep.  775. 

The  superiority  of  Gray's  contrivance  over  all  others  is,  as  claimed 
by  the  complainant,  that  (1)  it  dispenses  with  all  overhead  attach- 
ments requiring  outside  supports;  (2)  the  counterbalancing  pull  is 
always  directly  in  the  line  of  the  axis  of  the  bar,  there  being  no  side 
pull  on  the  bar  or  swing,  and  the  bar  never  binds  against  its  gibs; 
(3)  the  bar  is  easily  handled,  and  perfectly  safe  for  the  operator;  (4) 
it  is  cheap  and  simple,  and  permits  of  the  addition  of  a  second  tool- 
bar without  duplicating  the  chain  that  carries  the  weight.  The 
"Bradley  style, "  it  is  true,  effected  the  first  two  of  these  results  with 
measurable  success,  but  by  an  arrangement  of  pulleys  entirely  dif- 
ferent from,  and  not  suggestive  of,  the  Gray  device,  and  in  a  way 
that  was  cumbersome  and  dangerous  to  the  machine  and  to  the  op- 
erator. The  "trolley  style"  is  also  plainly  inferior  in  almost  every 
point  touching  the  movements  of  the  bar,  particularly  in  producing 
a  side  strain  on  the  bar  when  the  latter  is  moved  out  of  a  vertical 
positioD.  The  patentee  has  invented  or  formed  a  new  combination 
of  pulleys  or  sheaves  on  the  bar,  swing,  and  rail  which  was  before 
unknown,  which  produces  admittedly  useful  and  advantageous  results 
in  a  way  excelling  all  former  contrivances  for  the  same  purposes; 
and  the  only  question  is  whether  it  is  of  such  a  novel  and  useful  char- 
acter in  its  arrangements,  operations,  and  effects  as  to  merit  the  pro- 
tection of  letters  patent.     The  defendant's  counsel  says : 

"  In  this  case  Mr.  Gray  simply  transferred  the  two  pulleys  from  ttie  trol- 
ley to  tlie  swing,  and  dispensed  witli  the  trolley  and  the  track ;  and  further 
simply  attached  one  end  of  his  rope  or  chain  to  an  arm  of  the  machine*  in- 
stead of  attaching  it  to  the  wall,  or  some  other  object  not  connected  with  the 
machine,  and  transferred  pulley,  T,  to  an  arm  carried  by  the  machine.  This 
is  simply  a  substitution  of  equivalents, — no  more,  no  less;  and  the. device 
does  substantially  the  same  thing,  in  the  same  way,  by  substantially  the  same 
means." 

In  support  of  his  contention  be  cites  Smith  v.  Nichols,  21  Wall. 
.  113,  in  which  a  patent  for  the  manufacture  of  a  textile  fabric  was 
held  to  be  void  because  the  article  manufactured  was  of  superior  ex- 
cellence in  degree  only,  and  not  in  kind ;  a  fabric  substantially  the 
same  in  structure,  and  possessing  virtually  the  same  properties,  hav- 
ing been  known  and  used  before.  But  the  court,  by  Mr.  Justice 
Clifford,  said  in  that  case : 

"A  patentable  invention  is  a  mental  result,  tt  must  be  new,  and  shoWn 
to  be  of  practical  utility.    Everything  witiiin  the  domain  of  the  conception 
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belongs  to  taim  who  conceived  it.  The  machine,  process,  or'prodnct  is  but  its 
material  reflex  and  embodiment.  A  new  idea  may  be  ingrafted  upon  an  old 
inTention,  be  distinct  from  the  conception  which  preced^  it,  and  be  an  im- 
provement.   In  such  case  it  is  patentable." 

It  has  also  been  declared  by  the  supreme  court  that  "the  applica- 
tion of  an  old  process  or  machine  to  a  similar  or  analogous  subject, 
with  no  change  in  the  manner  of  applying  it,  and  no  resolt  substan- 
tially distinct  in  its  nature,  will  not  support  a  patent,  even  if  the 
new  form  of  result  has  not  been  before  contemplated."  Pennsylvania 
R.  Co.  V.  Locomotive  Engine  Safetif  Track  Co.,  110  D.  S.  490; 
S.  C.  4  Sap.  Ct.  Bep.  220 ;  and  to  the  same  effect  is  Morris  t.  Mc- 
MUlin,  112X7.  S.  244;  8.  G.  6  Sup.Gt.  Bep.  218.  But  the  same 
court  had  already  declared,  and  has  since  reaffirmed,  the  doctrine 
that  when  a  patentee  has  produced  new,  useful,  or  improved  results 
by  a  new  combination  of  old  constituents  he  will  be  protected.  HaiUs 
T.  Van  Wormer,  20  Wall,  353;  Reckendorfer  v.  Faber,  92  U.  8.  847; 
Pickering  v.  McCull-ough,  104  U.  8.  310;  Stephenson  y.  Brooklyn  R. 
Co.  114  U.  8.  157;  8.  C.  5  Sup.  Ct.  Eep.  777. 

The  propositions  established  by  these  cases  are  that  a  combina- 
tion is  patentable  (1)  if  it  produces  new  and  useful  results,  though 
all  the  constituents  of  the  combination  were  well  known  and  in  com- 
mon Dse  before  the  combination  was  made,  provided  the  results  are 
a  product  of  the  combination,  and  not  a  mere  aggregate  of  several 
tesolts,  each  the  product  of  one  of  the  combined  elements;  (2)  if  it 
prodaces  a  different  force,  effect,  or  result  in  the  combined  forces  or 
processes  from  that  given  by  their  separate  parts,  and  a  new  result 
is  produced  by  their  anion ;  (3)  if  it  either  forms  a  new  machine  of 
distinct  character  or  formation,  or  produces  a  result  which  is  not  the 
mere  a^^regate  of  separate  contributions,  but  is  due  to  the  joint  and 
eo-operating  action  of  all  the  elements ;  (4)  when  the  several  ele- 
ments ot  which  it  is  composed  produce,  by  their  joint  action,  either 
a  new  and  useful  result,  or  an  old  result  in  a  cheaper  or  otherwise  more 
advantageous  way.     See,  also,  Merwin,  Inv.  §  135  et  seq. 

These  are  but  varied  expressions  of  the  same  doctrine. 

Here  the  patentee  has  undoubtedly  produced,  if  not  a  new,  an  im- 
proved, result,  in  a  new  way,  and  in  doing  so  has  exercised  the  fac- 
ulty of  invention.  The  attention  of  skilled  mechanics  and  engineers 
had  been  directed  for  many  years  to  the  discovery  of  a  more  conven- 
ient and  effective  contrivance  for  counterbalancing  in  boring-mills, 
and  it  was  reserved  for  this  man  to  invent  a  combination  which  has 
wroaght  beneficial  results  in  many  ways.  This  is  something  more 
than  the  mere  application  of  mechanical  skill  to  a  change  of  form, 
and  not  of  substance,  though  it  may  be  difficult  to  distinguish 
broadly  between  skill  and  invention.  Pennsylvania  B.  Co,  v.  Loco- 
motive Track  Co.  and  Morris  v.  McMillin,  supra,  are  fair  illustrations 
of  the  application  of  old  contrivances  to  analogous  results  without 
v.27F.no.8— 20 
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the  inTention  of  new  oombination,  or  the  prodoetion  of  new  or  im- 
proved results. 

In  this  case,  the  patentee  has  invented  a  new  combination  which 
produces,  in  a  new  and  better  way,  new  and  improved  results.  In 
the  words  of  Justice  Gliffobd  :  "It  is  a  new  idea  ingrafted  upon  an 
old  invention,  distinct  from  the  conception  that  preceded  it." 

Let  a  decree  be  entered  for  the  complainant. 


Tate  v.  Thomas. 

((XrtmU  Oowt,  8.  D.  Ntw  York.    December  28, 1888.) 

1.  Patents  fob  Invkntions — Inrbinokmbnt— Tath  QmiiTura-MACKisB. 

Former  opinion,  23  Fed.  Rep.  660,  adhered  to. 
3.  Samb— Impboybmbnt  ok  MACHmE. 

Where,  by  the  addition  of  certain  elements,  a  machine  is  made  which  ia 
properly  the  subject  of  a  patent,  as  an  improvement  on  a  machine  wliich  it 
is  daimed  to  infringe,  it  does  not  follow  the  orij^inal  machine  has  not  been 
infringed. 

In  Equity. 

Edwin  H.  Brpwn  and  Edward  N.  Diekerton,  for  complainant. 

Solomon  J.  Gordon,  for  defendant. 

Wallace,  J.  A  careful  study  of  the  Niooll  patent,  aided  by  the 
testimony  of  the  experts  for  the  parties,  has  resulted  in  the  con  vie- 
tion  that  this  patent  has  no  material  bearing  upon  the  validity  or  the 
construction  to  be  given  to  the  eighth  claim  of  the  complainant's  pat- 
ent. It  shows  a  series  of  needles  set  in  two  rows,  with  longitodinal 
and  lateral  feeding  devices,  in  a  sewing-machine  organized  to  stiteh 
pieces  of  fabric  together  by  double  rows  of  stitching  in  parallel  lines. 
There  is  no  fair  suggestion  in  the  patent  of  any  organisation  of 
needles  and  feeding  devices  by  means  of  which  the  lines  of  stitching 
made  by  the  needles  are  to  have  any  such  relation  to  each  other  as 
is  indispensable  to  produce  the  result  contemplated  and  effected  by 
Tate,  viz.,  to  produce  a  diamond  pattern  by  the  juxtaposition  of  the 
parallel  sigzag  lines  at  the  angles  of  the  apexes. 

The  troablesome  question  in  the  case  is  whether  the  defendant's 
machine,  constructed  pursuant  to  the  specification  of  the  patent  to 
Manning  A.  King,  of  June  9,  1874,  is  an  infringement  of  the  eighth 
claim  of  the  complainant's  patent;  and  the  patent  to  Niooll  does  not 
afford  any  assistance  in  its  solution.  This  question  has  been  fully 
reconsidered  since  the  hearing  of  the  cause,  and  the  conclusion  orig- 
inally reached  has  been  confirmed-,  although  not  without  some  vacil- 
lation of  opinion.  The  defendant's  machine  produces  diamond  pat- 
terns by  employing  the  alternating  needles, 'with  the  necessary  feed- 
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ing  devieea,  vhich  are  the  subjecf;  of  the  olaim,  and  tO/tbe  extent 
to  vhich  these  parts  co-operate  to  produce  the  new  resnlt  of  the  pat- 
ent (whether  that  be  considered  the  making  of  the  diamond  pattern  or 
ma^ng  them  by  conjoining  zigzag  lines  of  stitches)  it  is  not  appar< 
ent  that  there  is  any  difference  in  their  mode  of  operation  in  the  pat- 
ent and  in  the  machine.  If  it  be  conceded  that  King,  by  employing 
additional  needles,  has  made  a  machine  which  is  properly  the  sub- 
ject of  a  patent  as  an  improvement  upon  Tate's,  it  does  not  follow 
that  he  has  not  appropriated  Tate's  invention. 


HoFF  and  others  v.  Iron-Olad  Mamuf'o  Co.* 
(OlErettA  Oimrt.  S.  D.  Ntw  Tmrk.    April  10, 1888.) 

L  PaTBSTB  fob  iHVBHTIOira— CON8TRtJCT10N  OF  CLAIM— InFBINOBMXHT. 

The  first  claim  of  letters  patent  granted  June  19,  1883,  to  Charles  HoflJ,  was 
for  "the  method  of  formine  the  body  of  a  coal-hod  or  other  similar  vessel, 
which  consists,  sabstantially.  as  before  set  forth,  in  first  forming  a  cone- 
shaped  body  from  a  suitable  blank,  then  folding  in  the  cone  end  of  said  body 
in  crimps,  to  form  the  bottom. "  Defendant  formed  only  a  part  of  its  coal- 
hod  bottoms  by  folding  in  the  sides,  and  then  closed  the  space  between  the 
folded  ends  with  ft  cap.  Held,  that  Hoff's  first  claim  should  not  be  limited  to 
a  method  in  which  a  perfect  cone-shaped  body  is  first  made,  and  that  defend- 
ants infringed  said  claim. 
8.  Same— Hbsbt  B.  Retsoum'  Patent  of  Augott  26, 1888. 

This  patentee  may  have  made  a  patentable  improvement  over  Ho£F's  device, 
but  it  contains  the  essentials,  and  is  an  infringement  of  the  first  claim  of  the 
Hoff  patent. 

In  E!qaity. 

Arthur  V.  Brieten,  tot  complainants. 

Emett  C.  Webb,  for  defendants. 

Wau<acb,  J.  This  suit  is  founded  on  a  patent  granted  to  Charles 
Hoff,  June  19,  1883,  for  a  coal-hod.  The  claims  of  the  patent  are 
as  follows : 

"(1)  The  method  of  forming  the  body  of  a  coal-hod  or  other  similar  ves- 
sd,  which  consists,  substantially,  as  before  set  forth,  in  first  forming  a  cone- 
shaped  body  from  a  suitable  blank,  then  folding  in  the  cone  end  of  said  body 
io  crimps,  to  form  the  bottom. 

"(2)  As  a  new  article  of  manufacture,  a  coal-bod  formed  of  a  single  piece, 
and  having  its  bottom  crimped  or  folded,  to  form  a  series  of  annular  ribs  or 
rings  of  progressively  increasing  diameter,  substantially  as  shown  and  de- 
scribed." 

The  patentee  was  the  first  to  perceive  the  advantages  of  mak- 
ing a  coal-hod  in  which  the  sides  and  bottom  should  be  formed  out 
ot  one  piece  of  metal  in  such  manner  that  the  bottom,  while  be- 

'Edited  by  Charles  0.  Unthicam,  Bisq.,  of  the  Chicago  bar. 
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ing  integral  with  the  sides,  should  at  the  same  time  be  thicker  and 
stronger  than  the  sides,  in  order  to  sustain  the  extra  wear  to  which 
it  is  subjected  in  use.     He  desoribed  in  his  specification  the  nxode 
of  making  saoh  a  coal-hod,  as  consisting  —  First,  in  cutting  a  piece 
of  sheet-metal  into  a  blank  adapted  to  being  bent  around  a  cone- 
shaped  former,  bending  the  metal  around  the  former,  and  nnit- 
ing  its  edges;    secondly,  in  pressing  the  metal  at  the  cone  end  of 
the  structure  into  a  series  of  crimps  or  folds,  making  a  partially 
formed  bottom ;  and,  thirdly,  in  flattening  the  partially  formed  bot- 
tom to  complete  the  hod.    By  this  mode  of  making  the  hod  the  sur- 
plus metal  taken  up  by  the  sides  of  the  folds  or  crimps  is  utilized  to 
increase  the  strength  and  thickness  of  the  bottom.     The  defendant 
is  making  a  coal-hod  such  as  is  described  in  the  patent  granted  to 
Henry  8 .  Beynolds,  August  26,  1884.     Beynolds  was  an  employe  for 
the  defendant  when  a  coal-hod  made  conformably  with  the  complain- 
ants' patent  was  shown  to  bim.     He  availed  himself  of  that  feature 
of  the  patent  which  consists  in  using  the  same  piece  of  metal  to  form 
the  sides  and  bottom,  so  that  the  bottom  will  be  of  an  increased 
thickness  of  metal;  and  in  order  to  decrease  the  cost  of  production, 
or  to  evade  the  patent,  he  concluded  to .  form  only  a  part  of  the  bot- 
tom from  the  metal  of  the  sides,  by  folding  in  the  sides,  and  then 
dosing  the  space  between  the  folded  ends  with  a  cap.     He  describes 
in  his  specification  the  cutting  of  his  sheet-metal  into  a  suitable 
blank,  the  bending  of  the  blank,  and  uniting  the  metal  at  the  edges, 
the  compression  of  the  bottom  end  of  the  structure  between  dies  of 
suitable  shape  to  form  a  series  of  radial  ribs,  and  then  flattening  of 
the  ribs  by  compression,  "thereby  partially  forming  the  bottom  of  the 
vessel  out  of  a  portion  and  in  one  piece  with  the  body,  the  walls  of 
the  ribs  folding  in  upon  the  metal  between  them,  and  thus  increasing 
the  thickness  of  metal  throughout  a  portion  of  the  bottom,  and  con- 
sequently increasing  the  strength,"  etc. 

The  second  claim  of  his  patent  is  as  follows : 

"(2)  A  vessel  comprising  a  sheet-metal  body,  having  its  lower  edge  crimped 
or  folded  inwardly,  and  a  cap  engaging  said  crimped  edge,  and  flattened  down 
inside  and  outside  the  same,  to  embrace  it,  to  form  the  bottom  of  the  vessel, 
and  substantially  as  descrilied." 

It  may  be  that  such  a  hod  can  be  made  at  less  expense  than  the 
hod  of  the  complainant's  patent,  and,  if  so,  that  Beynolds  made  a 
patentable  improvement,  but  he  has  taken  Hoff's  invention  in  essen- 
tials. He  left  out  part  of  Hoff's  bottom,  and  substituted  a  cap  for 
the  rest.  Hoff,  in  the  specification  of  bis  patent,  expressly  states 
that  he  does  not  desire  to  limit  himself  to  any  particular  form  of 
crimp  or  fold  for  the  bottom  of  the  hod.  He  also  points  out  that  the 
form  given  to  his.  structure  before  the  cone  end  is  flattened  into  a  bot> 
torn  may  be  changed,  and  still  have  a  tapered  end,  the  metal  of 
which  may  be  compressed  to  fold  over  and  strengthen  the  bottom. 
He  was  not  limited  to  any  narrower  claim  than  the  specification  al. 
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lovB  by  the  prior  state  of  the  art.  Such  a  constractioii  shoald  be 
given  to  the  first  claim  of  hia  patent  as  will  cover  his  real  invention, 
ud  it  therefore  shoald  not  be  limited  to  a  method  in  vhioh  a  perfect 
cone-shaped  body  ie  first  made. 

It  is  held  that  the  defendant  infringes  the  first  claim  of  the  com* 
piaiasnt's  patent.  The  second  claim  is  not  infringed.  The  defend. 
ant'e  hod  does  not  have  a  botton  so  crimped  as  to  form  a  series  of  an> 
nnlar  ribs,  or  rings  of  progressively  increasing  diameter.  A  decree 
a  ordered  aooorduigly. 


The  Natchez.* 

Van  Hobn  v.  The  Natchez. 

(OSrctfif  Court,  B.  D.  Louinana.    January  27, 1886.) 

1.  iSKiKAiAT — ^Pbacticx— Motion,  to  Dishibs  Affbai.. 

Wliere  an  appeal  in  admiralty  has  been  taken  by  petition  and  citation,  and 
the  appellee  has  been  served  with  notice  and  appeared  in  the  circuit  court,  the 
appeal  has  a  standing  irrespective  of  the  bond.  Tht  City  ofJAneoln,  19  Fed. 
Bep.  460,  distinguished. 

tSAMB. 

The  appearance  of  the  appellee,  and  his  participation  in  taking  evidence  in 
the  appellate  court,  estop  him  from  denying  that  there  is  a  valid  appeal  pend- 
iag.  u.  in  the  opinion  of  his  proctor,  another  and  more  specific  bond  is  nec- 
essary for  tbe  due  prosecution  of  the  appeal,  the  appellants  will  be  directed 
to  fornlsh  one. 

Admiralty  Appeal.     On  motion  to  dismiss. 
Ernest  B.  Kruttgchnitt,  for  libelant. 
0.  B.  Sanaum,  for  claimant. 

Pabdsb,  J.  This  case  has  been  submitted  oq  a  motion  to  dismiss 
the  appeal  on  the  grounds  that  (1)  there  has  been  no  bond  given  in 
this  eao(  e  to  the  claimant ;  (2)  the  bond  given  in  this  cause  is  not 
neh  as  the  law  demands. 

The  bond  given  is  in  favor  of  "the  owner  of  the  steam-boat  Natchez, 
eUmant."  Tbe  record  discloses  that  Thomas  P.  Leathers  is  the 
owner  of  the  Natchez,  and  is  the  sole  claimant  in  the  case.  It  is 
urged  that  the  bond  shoald  have  been  in  favor  of  the  claimant  by 
otme,  and  that  the  defect  is  fatal  to  the  appeal.  The  record  farther 
&doM8  that  the  appeal  was  allowed  after  term  on  a  petition ;  that 
citation  issued  and  was  served  on  proctor  for  claimant,  the  claimant 
himself  being  absent  from  the  district;  and  tbe  proceedings  in  this 
court  show  an  appearance  by  proctor  for  Leathers,  claimant,  and  evi* 
ieaee  taken,  prior  to  the  motion  to  dismiss. 

'Blotted  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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The  case  of  The  City  of  Lincoln,  decided  by  this  court  in  |888,  and 
reported  in  19  Fed.  Rep.  460,  and  a  late  decision  in  this  court  in  the 
case  of  Mason  t.  Ervine,  ante,  240,  are  relied  on  to  sustain  the  mo- 
tion to  dismiss.  In  The  City  of  Lincoln,  supra,  a  number  of  libelants, 
with  separate  interests,  had  joined  in  a  libel,  and  all  had  recovered 
jndgment  in  various  sums  in  the  district  court.  The  motion  for  ap- 
peal was  against  Kelly  and  others,  and  the  bond  was  in  favor  of 
Daniel  Kelly  and  intervening  libelants.  In  Mason  v.  Irvine  the  suit 
was  against  a  large  number  of  persons;  the  motion  for  appeal  was 
entitled  in  no  particular  case;  tha  bond  was  entitled  in  the  case  of 
"J.  L.  Mason  v.  John  Irvine  et  al.,  and  was  in  favor  of  "John  Irvine 
et  al.,  the  respondents  'above  mentioned.'"  In  each  case  it  was  held 
that  the  bond  was  apparently  the  only  appeal  process  to  bring  the 
case  to  this  court,  and  as  that  was  defective,  upon  the  adjudged  oases 
of  Smith  V.  Clark,  12  How.  21 ;  Deneale  v.  Stump,  8  Pet.  526 ;  HoUi- 
day  V.  Batson,  4  How.  646;  and  The  Protector,  11  Wall.  82, — it  was 
decided  that  there  was  no  appeal  against  any  other  party  than  the 
one  mentioned  specifically  in  the  bond ;  and,  further,  that  no  amend- 
ment could  be  allowed,  the  effect  of  which  would  be  to  bring  new  par- 
ties into  the  case  on  appeal.  The  present  case  is  entirely  different. 
An  appeal  has  been  taken  by  petition  and  citation,  the  party  has  been 
served  with  notice  and  has  appeared,  and  the  appeal  has  a  standing 
irrespective  of  the  bond. 

In  Peugh  v.  Davis,  110  U.  8.  227,  S.  C.  4  Sup.  Ct.  Rep.  17,  and 
in  Dodge  v.  KnowUs,  114  U.  8.  430,  8.  0.  5  8up.  Ct.  Rep.  1197,  it 
was  held  that  where  a  valid  appeal  has  been  taken  either  by  motion, 
or  by  petition  and  citation,  that  the  giving  of  the  bond  was  not 
essential  to  the  taking,  though  it  might  be  to  the  due  prdseontion  of 
the  appeal,  and  that,  in  proper  oases,  the  supreme  court  would  give 
permission  to  supply  the  defective  bond  before  dismissing  the  appeal. 
Under  sections  1005  and  1012  of  the  Revised  Statutes  the  supreme 
court  can  undoubtedly  allow  an  amendment  in  an  appeal  process  when 
the  statement  of  the  title  of  the  action  or  parties  thereto  is  defective, 
if  the  defect  can  be  remedied  by  reference  to  the  accompanying  rec- 
ord. Whether  the  circuit  courts  have  such  power,  or  are  hampered, 
as  was  the  supreme  court  prior  to  the  enactment  of  section  1005, 
(see  The  Protector,  11  Wall.  82;  Moore  v.  Simonds,  100  U.  S.  145; 
Gumbel  v.  Pitkin,  118  U.  S.  546;  8.  G.  5  Sup.  Ct.  Rep.  616,)  is  at 
best  doubtful,  and  in  the  present  oase  it  is  not  necessary  to  decide. 

The  appearance  of  the  claimant,  and  his  participation  in  taking 
evidence  in  the  court,  estop  him  from  denying  that  there  is  a  valid 
appeal  pending.  If,  in  the  opinion  of  his  proctor,  another  and  more 
specific  bond  is  necessary  for  the  due  prosecution  of  the  appeal,  the 
appellants  will  be  directed  to  furnish  one ;  but  the  motion  to  dismiss 
is  denied. 
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The  WssiiBT  A.  U-ovs.' 
^DUtrict  Court,  D.  ItauaehuuUi.    April  6, 18M.) 

Ootunoir— DnaxiBKBD  Vision  Deuaitds  DnmnsHBD  Speed  — RuLEa  of  the 
Road— CossTRCCTios  of — Nineteenth  Rule— Steam- Whistle— Inbpeot- 
ORs'  Rules— Hai-f  Damages. 

A  steamer,  shortly  after  backing  ont  from  her  wharf,  was  obliged  to  stop 
and  reverse  in  order  to  thereby  avoid  colliding  with  a  Echooner.  While  lying 
motionless,  she  was  run  intoby  atug.  The  latter  vessel  was,  at  the  time,  cross- 
ing the  steamer's  track  from  starboard,  so  that  the  position  of  the  vessels  war 
that  the  steamer  had  the  tug  on  her  own  starboard  side.  HelA,  that  it  was 
tlie  duty  of  the  tug,  under  the  circumstaDcea,  to  have  kept  out  of  the  way  of 
the  steamer,  notwithstanding  the  fact  that  if  both  vessels  had  been  under  way 
their  conrses  would  have  been  crossing,  and  their  respective  obligations  re- 
versed. The  steamer  being  motionless,  and  without  the  powor  to  alter  her 
position  immediately,  must  be  considered  as  a  vessel  at  anchor,  and  rule  19 
u  therefore  inapplicable.  Beld,  that  if  the  circumstances  were  such  as  to 
obstruct  partially  the  range  of  vision,  it  was  incumbent  on  the  tug  to  have 
stopped  or  slowed.  Held  that,  both  by  usage  and  law,  '*in  a  crowded  harbor, 
in  the  vicinity  of  wharves,  steamers  are  required  to  sound  their  whistles  as 
often  as  may  De  necessaiy  to  guard  against  collision, "  and  that  the  steamer, 
notwithstanding  hei  position,  was  at  fault  in  this  regard. 

Id  Admiralty. 

L.  S.  Dabney,  for  libelant. 

J.  C.  Dodge  d  Sons,  for  claimant. 

Nelson,  J.  This  case  was  a  libel  for  collision,  by  the  Boston  & 
Hingbam  Steam-boat  Company,  as  owner  of  the  Rose  Standish,  a  pas- 
tenger  steam-boat  plying  between  Boston,  Femberton  Landing,  and 
Strawberry  Hill,  against  the  steam-tug  Wesley  A.  Qove.  On  the 
twentj-foarth  of  August,  1884,  at  5:15  p.  h.,  the  Bose  Standish 
backed  out  of  her  dock  on  the  north  side  of  Ronre's  wharf,  in  Boston, 
vith  her  stem  to  the  southward,  on  her  afternoon  trip  down  the  har- 
bor, having  on  board  about  100  passengers,  and  proceeded  in  a 
oorth-easterly  direction  to  pass  round  a  group  made  up  of  a  dredging 
boat,  several  mud  scows,  and  a  tug-boat,  employed  in  dredging  the 
fists,  and  stationed  some  200  yards  off  Central  wharf,  the  second 
wharf  north  of  Rowe's  wharf.  As  she  was  rounding  the  dredging 
group  under  a  port  wheel,  her  engine  was  stopped  and  reversed  to 
avoid  a  schooner  on  her  port  bow  bound  out.  She  had  gone  past  the 
Mger  about  three  lengths,  and  had  come  nearly  or  quite  to  a  stand- 
still, when  the  tug,  which  was  crossing  the  harbor  from  the  South 
Boaton  side,  ran  into  her  starboard  bow  at  the  forward  gangway,  and 
tank  her. 

There  is  safficient  proof  that  the  Rose  Standish  stopped  and  re- 
versed to  avoid  the  schooner,  though  this  is  denied  by  the  owners  of 
the  tag,  and  the  schooner  does  not  appear  to  have  been  seen  by  the 
men  on  the  tng.     The  fact  is  proved  by  the  testimony  of  a  large  num- 

Beported  by  Theodore  M.  Ettfaig,  Esq.,  of  the  Philadelphia  bar. 
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ber  of  witnesses  ytho  were  at  the  time  on  the  Bose  Standish,  or  on 
the  wharf,  in  positions  to  observe  the  situation,  and  I  do  not  think 
they  can  be  mistaken.  The  claim  of  the  tug  is  that  under  rule  19, 
then  in  force,  she  had  the  right  of  way,  being  on  the  starboard  side 
of  the  Bose  Standish,  and  that  it  was  the  duty  of  the  latter  to  keep 
out  of  her  way.  But  the,  stopping  of  the  Bose  Standish  was  made 
necessary  by  the  exigencies  of  her  navigation,  and  this  the  tug  onght 
to  have  seen,  and.  governed  her  own  movements  accordingly.  In  sach 
a  situation  the  Bose  Standish  was  not  a  crossing  vessel,  within  the 
rule;  but  being  stationary,  and  without  power  to  alter  her  position 
immediately,  was  rather  like  a  vessel  at  anchor  or  moored  to  a  wharf, 
and  other  vessels,  having  in  view  her  situation,  were  bound  to  avoid 
her.  The  master  of  the  tug  admits  that  the  Bose  Standish  was  not 
seen  from  the  tug  until  too  late  to  prevent  the  collision  by  any  man- 
euver possible.  He  says  that  his  own  view  was  obstructed  by  the  mud- 
digger,  and  by  the  westerly  sun  shining  in  his  eyes  from  over  the 
port  bow.  Both  these  excuses  are  manifestly  frivolous.  If  for  either 
reason  he  had  not  a  clear  view  over  his  port  bow  towards  the  wharves, 
from  which  direction  vessels  were  likely  to  be  coming  at  any  moment, 
he  should  have  stopped  or  slowed.  The  afternoon  was  bright  and 
clear,  and  his  failure  to  see  the  Bose  Standish  could  only  have  been 
caused  by  inattention. 

As  I  read  the  evidence,  the  conduct  of  the  tug  was  this :  She  had 
no  lookout  forward.  Her  master  was  alone  in  the  pilot-house,  at  the 
wheel,  and  was  the  only  person  on  board  attending  to  the  navigation 
of  the  boat.  When  he  first  saw  the  Bose  Standish  she  was  over  his 
port  bow,  not  30  yards  away.  As  he  caught  sight  of  her,  his  first 
thought  was  that  she  was  coming  at  full  speed,  and  was  about  to  run 
him  down ;  and  to  save  his  own  boat,  though  at  the  expense  of  the 
other  vessel,  he  gave  the  signal  to  the  engine-room  to  stop  and  back, 
put  his  wheel  hard  to  starboard,  and  plunged  into  her. 

The  owners  of  the  tug  also  allege  that  the  Bose  Standish  did  not 
sound  her  whistle  to  give  warning  of  ber  approach.  This  is  admitted  . 
by  the  Bose  Standish.  Her  master  testifies  that  when  he  rang  to 
stop  and  back  to  keep  out  of  the  way  of  the  schooner,  the  pilot  called 
his  attention  to  the  tug,  then  600  feet  away,  and  said  to  him  he 
"thought  she  would  run  into  us."  To  this  the  master  replied,  "I  guess 
not,"  and  went  on  attending  to  the  schooner.  For  his  failure  to  give 
the  signal  at  this  time  he  assigns  no  reason.  For  not  giving  it  when 
his  boat  had  come  to  a  stand-still,  he  says  he  did  not  understand  he 
was  bound  to  do  so,  his  boat  not  being  "in  motion  or  running."  In 
the  situation  in  which  he  was  placed  he  was  required,  both  by  the 
regulations  of  the  supervising  inspectors  and  the  usages  of  the  port, 
to  sound  his  whistle.  By  the  inspectors'  rules,  in  a  crowded  channel, 
or  in  the  vicinity  of  wharves,  "steamers  must  be  run  and  managed 
with  great  caution,  sounding  the  whistle  as  may  be  necessary,  to  guard 
against  collision  or  other  accidents."     Had  the  Bose  Standish  ob- 
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tnrred  this  rale,  the  attention  of  those  on  the  tng  wonid  nndoabtedly 
have  been  aroused  in  season  to  stop  or  pass  astern.  She  had  no  right 
to  pieaame  that  the  tag  yroxdi  see  and  avoid  her  if  she  failed  to  ob- 
nrre  the  precautions  preseribed  by  law  and  usage.  The  negligenoe 
of  the  tag  affords  no  excuse  for  the  negligence  of  the  steam-boat. 

As  I  find  both  vessels  at  fault,  the  libelant  is  entitled  to  a  decree 
tm  one-half  the  damages.     Ordered  accordingly. 


The  F.  I.  Mebbthak.* 

(l>i»triet  Court,  B.  D.  New  York.    AprU  5, 188S.> 

Saltaoe— VxasEi.  without  Kavioatob  and  Vkbsbl  Sinking — Salvor  Saviho 
His  Lirs  nr  Act  of  8Ai,viifa — Award. 

The  bark  8.,  being  in  a  sinking  condition,  and  without  boats,  met  the  brig- 
antine  M..  whidi  had  on  board  her  crew  alone,  the  master  and  mates  having 
died,  leaving  no  one  capable  of  navigating  her.  The  master  of  the  S.  there- 
upon abandoned  his  vessel,  and,  wltn  all  his  crew,  went  on  board  the  M.,  and 
broaght  her  safely  to  port  without  further  difficulty.  Libels  were  thereafter 
filed  Tor  salvage  against  the  M.  by  the  master  and  crew  of  the  S.  The  value 
of  the  M.  and  her  cargo  was  $50,000.  Beld,  that  the  service  rendered  to  the 
M.  by  the  master  of  the  8.  was  a  salvage  service,'  and  the  fact  that  in  render- 
ing it  he  was  probably  saving  his  own  life  did  not  defeat  his  claim;  $1,000  was 
therefore  awarded  him.  But  as  the  M.  was  in  need  of  a  navigator  onlv,  the 
services  rendered  by  the  crew  of  the  S.  were  not  salvage  services,  and  they 
could  not  recover. 

In  Admiralty. 

Jas.K.  Hill,  Wingdt  Shoxtdy,  for  libelants. 

John  E.  Parsons,  for  claimants. 

Behstoct,  J.  This  is  an  action  by  the  master  and  crew  of  the  Ger- 
man bark  Friedericb  Scalla,  to  recover  salvage  from  the  brigantine  F. 
I.  Merrymsn,  her  cargo  and  freight.  The  facts  are  not  in  dispute. 
On  August  20,  1885,  the  brigantine  Merryman  sailed  from  Bathurst, 
<m  the  Gambler  river,  with  a  cargo  of  hides,  for  Boston,  Massachu- 
Mtta,  under  the  command  of  Capt.  Nickerson.^  She  had  no  mate,  her 
mate  having  died  in  Jaly.  Her  crew  consisted  of  the  master,  two  sea- 
men, an  African  shipped  in  Bathurst,  and  the  cook  and  steward,  a 
colored  man.  On  the  day  after  sailing  the  master  was  taken  sick,  and 
died  on  the  first  of  September.  On  the  same  day  the  master  died 
the  second  mate  was  taken  sick,  and  on  the  eleventh  day  of  Septem- 
ber be  died.  Before  dying  the  captain  told  the  cook  and  steward, 
in  ease  the  second  mate  should  be  sick,  to  take  command  of  the  ves- 
id,  and  steer  between  N.  W.  and  N.  W.  by  N.,  and  he  would  proba- 
Uy  hit  some  port  in  America.  When  the  captain  died,  the  cook  and 
iteward,  whose  name  was  William  Henry  Furbert,  took  command. 
He  was  no  navigator,  nor  was  there  any  person  on  board  able  to  take 

'Beportcd  by  B.  D.  A  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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an  observation.  The  bark  was  steered  as  the  captain  had  directed, 
and  on  the  twenty-first  day  of  September  the  sails  of  a  bark  were 
discovered  ahead,  which  proved  to  be  the  German  bark  Friederich 
Scalla.  As  the  vessels  neared  each  other  an  ensign  was  hoisted  on 
'  the  Merryman,  and  abont  the  same  time  it  was  discovered  that  the 
Scalla  had  also  a  signal  flying.  When  within  bailing  distance  the 
Merryman  reported  herself  as  33  days  from  Bathnrst,  and  in  want 
of  a  navigator.  The  Scalla  reported  herself  as  50  days  from  Stettin, 
and  without  boats.  A  boat  was  sent  to  her  from  the  Merryman, 
when  it  was  ascertained  that  the  Scalla  had  been  disabled  on  the 
ninth  of  September,  and  was  at  the  time  in  a  sinking  condition;  that 
she  had  lost  all  her  boats,  and  the  master  had  been  desirous  of  aban> 
doning  her  for  several  days.  Thereupon  the  master,  the  mate,  and 
10  men,  comprising  the  crew  of  the  Scalla,  left  their  own  vessel,  and 
went  on  board  the  Merryman,  taking  with  them,  in  five  trips  of  the 
boat,  their  clothes,  nautical  instruments,  and  some  provisions.  The 
master  of  the  Scalla  then  took  command  of  the  Merryman,  altered  her 
course,  and  proceeded  towards  Boston.  When  off  New  York,  being 
somewhat  short  of  water,  it  was  thought  best  to  go  to  New  York  in- 
stead of  Boston,  and  on  the  seventh  day  of  October  she  arrived  in 
New  York,  having  met  with  no  disaster  or  bad  weather,  and  the  ves- 
sel and  her  cargo  being  in  good  condition.  From  the  time  the  mas- 
ter of  the  Scalla  took  charge  of  the  Merryman,  most  of  the  ship's  work 
was  performed  by  the  mate  and  sailors  of  the  Scalla.  Two  of  the 
crew  of  the  Merryman  were  able  to  work,  and  took  turns  at  the 
wheel.     The  cook  and  steward  did  little  or  nothing,  being  worn  out. 

Out  of  this  state  of  facts  has  arisen  this  claim  of  the  master, 
mate,  and  seamen  of 'the  Scalla  to  be  paid  a  salvage  compensation 
for  their  services  on  board  the  Merryman. 

It  cannot  be  doubted  that  a  salvage  service  was  rendered  to  the 
Merryman  by  the  master  of  the  Scalla.  The  Merryman  was  in  dis- 
tress for  want  of  a  navigator;  he  supplied  that  want.  His  presence 
on  board  changed  the  condition  of  the  Merryman  from  a  situation  of 
considerable  peril  to  one  of  comparative  safety.  By  means  of  hia 
knowledge  and  skill  the  Merryman  reached  port,  and  without  loss  to 
her  owners.  I  can  see  no  ground  on  which  to  deny  him  a  salvage 
reward  for  the  services  he  rendered.  It  is  true  that  saving  his  ovrn 
life  was  one,  and  perhaps  the  principal,  motive  which  induced  him  to 
leave  his  own  sinking  vessel  and  join  the  Merryman;  but  it  has  8ev> 
eral  times  been  held  that  the  existence  of  such  a  motive  affords  no 
ground  for  refusing  salvage  reward.  The  Two  FYiends,  2  W.  Bob. 
349;  The  Merrimac,  1  Ben.  201. 

The  contention  on  behalf  of  the  claimants  is  that  instead  of  far« 
nishing  a  navigator  to  the  Merryman,  the  entire  crew  of  the  Scalla, 
for  the  purpose  of  saving  their  own  lives,  went  on  board  the  Merry- 
man, and  no  individual  was  separately  designated  to  render  service. 
By  their  own  arrangement  they  constituted  a  unit.     Treated    as 
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soeh,  the  service  rendered  by  the  Merryman  to  all  was  more  than  the 
equivalent  for  the  services  rendered  to  the  Merryman.  But  surely 
the  master  of  the  Scalla  was,  by  the  attendant  circumstances,  desig- 
nated to  render  to  the  Merryman  precisely  the  services  she  needed, 
namely,  those  of  navigator  and  master.  These  services  he  did  ren- 
der, and' in  so  doing  he  assumed  responsibilities  if  not  more  serious 
than  those  from  which  he  escaped,  certainly  different,  but  which  he 
vas  under  no  obligation  to  assume.  It  seems  to  me  to  be  no  answer 
to  his  claim  for  compensation  for  this  service  to  say  that  the  services 
rendered  to  the  Merryman  by  others  who  went  on  board  the  Merry- 
man were  more  than  compensated  by  the  saving  of  their  lives  by 
means  of  the  Merryman. 

Besides,  the  question  is  never  a  mere  question  of  equivalent  for 
services  rendered.  When  a  salvage  service  is  shown  in  a  court  of 
admiralty,  it  is  the  duty  of  that  court  to  see  that  more  than  an  equiv- 
alent is  given  for  the  services,  and  this  upon  grounds  of  public  policy. 
The  ren^tion  of  a  salvage  service  to  the  Merryman  by  the  master' 
of  the  Scalla  entitles  him,  therefore,  to  ask  of  this  court  a  salvage 
compensation,  whatever  may  have  been  the  benefit  received  from  the 
Merryman  by  others  of  the  crew  of  the  Scalla.  He  was  nine  days 
in  command  of  the  Merryman.  He  met  with  no  storm  or  unusual 
circumstances.  To  say  the  least,  h^  anxieties  were  diminished,  rather 
than  increased,  by  taking  charge  of  the  Merryman.  The  value  of 
the  Merryman  and  her  eai^o  was  some  |50,000.  I  think  the  master 
should  be  paid  a  thousand  dollars  as  his  reward. 

In  regard  to  the  other  persons,  11  in  number,  who  went  from  the 
Scalla  to  the  Merryman,  and  who,  under  the  direction  of  the  master 
of  the  Scslla,  navigated  the  Merryman  to  New  York,  the  case  is  dif- 
ferent in  this:  that  while  they  rendered  useful  services,  and  relieved 
a  amall  crew,  no  doubt  much  worn  by  labor  and  anxiety,  their  serv- 
ieea  in  no  way  differed  from  the  services  they  would  have  performed 
M  board  their  own  vessel;-  certainly  they  were  no  more  important  or 
ardaoos  in  character.  These  services  were  not  necessary  to  the 
Merryman,  for  her  crew,  with  the  aid  of  a  navigator,  would  have 
brought  her  in  safely.  Nor  wefe  these  services  requested,  The  serv- 
ices of  a  navigator  were  required,  and  only  the  services  of  a  navi- 
gator were  asked  of  the  Scalla.  The  services  of  the  others  were 
Rndered  voluntarily,  because,  not  daring  to  remain  on  their  own 
vessel,  they  obtained  permission  to  come  to  the  Merryman.  These 
•erviees  were  not  those  of  salvors.  They  were  not  necessary  to  the 
salving  of  the  bark.  They  were  not  requested  by  the  bark's  crew, 
vbo  remained  in  possession  of  their  vessel.  They  were  accepted  be- 
cfnse  volantarily  tendered,  and  they  mast  be  deemed  to  have  been 
lendered  as  an  equivalent  for  the  benefit  they  received 

There  must  therefdre  be  a  decree  in  favor  of  the  libelant  Augustus 
HoSsebild  for  the  sum  of  $1,000,  and  the  costs  of  this  action.  As 
legards  the  other  libelants,  the  libel  is  dismissed,  without  costs. 
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Thk  Swallow.* 

Allen  v.  Seven  Hundbbd  and  EioHTT-Fiva  Tons  or  GoaIw 

(Dittriet  Court,  E.  D.  New  Turk.    March  29,  1886.) 

DsMCBnASB— DBBioNATioir  ov  Whabf— Impbopbb  Placb. 

The  ship  Swallow,  laden  with  coal,  arrived  in  New  York  harbor,  January 
29th.  Her  charter-party  provided  that  she  should  discharge  at  a  wharf  desig- 
nated by  consignee,  "not  above  East-river  bridge. "  The  consignee  desienated 
a  wharf  above  the  bridge,  and  where  there  was  not  sufficient  water  u»r  the 
.  ship.  This  place  the  ship  rejected,  and,  it  being  dangerous  for  her  to  remain 
in  the  stream  on  account  of  ice,  she  went  to  Boston  wharf.  On  February 
12th,  no  other  place  having  been  offered  mean  time,  after  notice  to  the  con- 
signee, she  began  to  discharge  at  Boston  wharf.  On  the  following  day  the 
consignee  sent  lighters,  into  which  the  rest  of  the  coal  was  deliveredf;  and  on 
February  22d  the  discharge  was  completed.  Twenty  days  elapsed  between 
the  time  that  she  was  ready  to  discharge  and  the  time  when  the  coal  'was  all 

>«  out.  At  the  rate  fixed  by  the  (garter,  she  could  have  been  discharged.in  eight 
days.  Held,  that  the  ship  was  entitled  to  recover  demurrage,  at  the  (barter 
rate,  for  twelve  days. 

In  Admiralty. 

Wilcox,  Adams  dt  Maeldin,  for  libelants. 

Souther  <t  Steadman,  for  elaimants. 

Benedict,  J.  The  case  presents  a  qaestion  in  respect  to  demar- 
rage,  between  the  owner  of  the  ship  Swallow  and  the  consignee  of 
a  cargo  of  coal,  laden  on  board  that  ship  at  Leith,  in  pursuance  of  a 
charter-party.  The  charter-party  contained  a  provision  that  the  eoal 
should  be  delivered  in  New  York  according  to  the  bills  of  lading; 
and  also  provided  that  the  consignee  of  the  coal  at  New  York  should 
receive  the  same  "from  along-side  the  ship,  not  above  East-river 
bridge,  at  a  wharf  designated  by  them;  ship  to  discharge  at  the  rate 
of  100  tons  per  working  day  during  the  regular  custom-house  hoars, 
sufficient  depth  of  water  being  provided  along-side  the  wharf,  the  ship 
paying  wharfage,  and  so  end  the  Voyage;  demurrage,  if  any,  to  bo 
paid  at  th4  rate  of  four  pence  sterling  per  ton  register  ;>«r  cf tern." 
The  bill  of  lading  provided  for  the  delivery  of  the  coal  at  the  port 
of  New  York,  the  danger  of  the  seas  excepted,  to  Perkins  &  Co.,  on 
their  paying  freight  for  the  goods,  with  all  other  conditions  as  per 
charter-party.  The  charter-party  also  gave  the  ship  the  privilege 
of  loading,  for  the  ship's  benefit,  a  quantity  of  paper  stock  above  the 
coal. 

The  ship  arrived  in  New  York  harbor,  January  29th.  The  con- 
signee was  on  the  same  day  notified  of  her  arrival,  and  then  des- 
ignated the  foot  of  Fourteenth  street  as  the  place  selected  for  the 
landing  of  the  coal.     The  place  thus  designated  was  not  in  conform- 

>  Reported  •     P.  D.  &  Wyllys  Benedict,  E»<1.,  of  the  New  York  bar. 
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ity  with  the  charter,  becaase  not  only  was  it  above  the  East-river 
bridf^,  bat  the  bnlk«bead  had  not  sufficient  water  for  the  ship.  The 
place  was  therefore  rejected,  and  as  at  the  time  the  ice  running  in 
the  harbor  rendered  it  dangerous  for  the  ship  to  remain  in  the  stream, 
she  proceeded  to  Boston  wharf,  where  she  was  duly  berthed  on  Jan- 
nary  30tb.  There  she  discharged  the  paper  stock,  the  same  being  all 
discharged  by  February  4th.  No  other  place  for  the  discharge  of 
the  coal  having  been  designated  by  the  consignee,  nor  lighters  sent 
to  remove  the  coal  from  along-side  the  ship,  on  February  11th  the 
discharge  of  the  coal  at  Boston  wharf  was  commenced,  after  notice 
to  the  consignee.  On  the  next  day  the  consignee  sent  lighters,  into 
vbich  the  rest  of  the  coal  was  delivered  along-side  the  ship,  as  she 
lay  at  Boston  wharf.  On  February  22d  the  discharge  of  the  coal 
was  completed. 

At  the  rate  of  100  tons  per  day,  8  days  would  have  been  nsed  to 
discharge  the  coal.  The  time  that  elapsed  between  the  time  when 
the  ship  was  ready  to  discharge  at  Boston  wharf  and  the  time  when 
the  coal  was  all  out  was  20  days.  Allowing  8  days  of  this  as  the 
time  to  be  nsed  by  the  consignee  in  receiving  the  coal,  leaves  12  days 
of  detention,  for  which  the  libelant  claims  demurrage  at  the  rate  of 
|97  per  day. 

It  has  scarcely  been  contended  that  the  ship  was  bound  to  go  to 
Fourteenth  street;  not  only  was  it  above  the  bridge,  but  there  was  not 
sufficient  water.  The  main  ground  uponwhich  the  claim  to  demurrage 
is  disputed  is  that  the  designation  by  the  consignee  of  Fourteenth 
street  as  a  place  of  discharge  gave  the  ship  the  right  at  once  to  dis- 
charge the  coal  on  Boston  wharf,  and  thaA  her  delay  up  to  February 
11th  to  commence  to  discharge  there  was  caused  by  her  own  procrasti- 
nation, and  not  by  the  consignee.  But  it  is  to  be  considered  that  it 
was  known  to  all  that  the  coal  was  not  intended  for  general  use,  but 
for  the  use  of  the  gas  company,  at  Fourteenth  street.  Every  one 
knew  that  Boston  wharf  was  not  where  the  coal  was  wanted.  The 
ship,  therefore,  had  the  right  to  suppose  that  the  consignee  would 
either  send  lighters  to  take  the  coal  from  the  ship  at  Boston  wharf, 
or  designate  some  other  place  for  the  discharge.  No  lighters  were 
sent  to  the  ship  until  February  12th.  This  was  not  because  of  igno- 
rance as  to  where  the  ship  was,  but  the  time  was  consumed  by  the 
consignee  in  an  effort  to  induce  the  ship  to  go  to  Fourteenth  street. 
The  consignee  having  no  right  to  require  the  ship  to  go  to  Fourteenth 
street,  if  unable  to  designate  another  place  of  discharge,  should  have 
sent  lighters  to  receive  the  coal  along-side  the  ship  at  Boston  wharf. 
By  so  doing  the  consignee  would  have  received  bis  coal  without  delay 
to  the  ship.  The  omission  by  the  consignee  to  send  lighters  was 
for  the  sake  of  taking  the  chance  of  inducing  the  ship  to  go  to  Four- 
teenth street.  The  consignee  having  taken  the  chance,  and  lost,  the 
delay  that  resulted  should  be  at  his  expense,  and  not  at  the  expense 
of  the  ship. 
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My  oonolnsion  is  tbat  the  libelant,  Mary  E.  Allen,  is  entitled  to 
recover  for  12  days'  demurrage,  at  the  rate  of  $97  per  day,  and  for 
the  same  reason  the  libelant  is  entitled  to  recover  the  freight  without 
deduction  for  wharfage  or  lighterage. 


The  Giuuo.* 

{Disiriet  Court,  E.  J).  New  York.    December  15, 1886.) 

Bottomry  Bond — ^Hypothecation  of  Ybssbi,— Notice  to  Owner— Appbovai^ 
Where  the  master  of  n  bark  at  Tarragona  executed  a  bottomry  bond,  bind- 
ing the  vessel  and  freight  for  advances  and  necessary  disbursements,  but  it 
appeared  that,  when  the  bond  was  made,  the  owner  was  within  reach  of  the 
master  by  telegraph  from  Tarragona:  tbat  a  letter  would  have  been  received 
by  him  in  five  days;  and  that  he  was  in  actual  communication  with  the  mas- 
ter while  the  vessel  was  at  Tarragona,  but  the  latter  never  notified  him  of  hii 
intention  to  borrow  money  on  the  credit  of  the  ship,  or  obtained  his  approval: 
held,  that  the  contract,  so  far  as  it  affected  the  vessel  and  freight,  was  void. 

In  Admiralty. 

Wilcox,  Adams  dk  Macklin,  for  libelants. 

Goodrich,  Deady  d;  Piatt,  for  claimant. 

Bemediot,  J.  The  action  against  the  Italian  bark  Ginlio,  and  her 
freight  money,  is  founded  upon  a  written  instrument,  in  the  words  and 
figures  following : 

"I.  the  undersigned,  master  of  the  Italian  bark  Oiulio,  now  at  Tarragona, 
loaded  with  oil  and  almonds,  and  ready  to  sail  for  New  York,  liavo  received 
from  Messrs.  A^cAndrews  &  Co.,  of  this  city,  the  sum  of  $836.72,  claimed  for 
advances  and  necessary  disbursements  on  said  vessel  to  enable  her  to  proceed 
on  her  voyage;  which  sum  I  promise  to  pay  to  the  said  Messrs.  McAndrews 
&  Co.,  or  to  their  assigns,  or  to  their  order,  ten  days  after  the  arrival  of  said 
vessel  at  said  port  of  New  York,  or  any  other  port  at  which  the  present  voy- 
age may  end;  and  for  the  payment  of  said  sum  I  hereby  bind  my  vessel  and 
owners,  and  I  assign  and  transfer  so  much  of  the  freight  money  as  may  be 
necessary,  and  authorize  said  Messrs.  McAndrews  &  Co.,  their  assigns  and 
transferees,  to  receive  and  collect  such  freight  money  at  any  port  of  dis- 
charge. '  P.  Martinoaro. 

"Tarragona,  second  August,  1885. " 

The  person  by  whom  this  instrument  purports  to  be  signed  was  the 
master  of  the  bark,  who  possessed  an  imperfect  knowledge  of  the  En- 
glish language,  in  which  the  instrument  is  written.  One  of  the  de- 
fenses set  up  is  that  the  master  never  executed  the  instrument,  and 
that  his  name  attached  thereto  is  a  forgery.  Upon  this  point  I  in- 
cline to  the  opinion  that  the  signature  attached  to  the  document  is 
genuine,  but  I  am  far  from  believing  that  the  contents  of  the  docu- 
ment were  -correctly  stated  to  the  master,  or  known  to  him  when  he 
signed  it. 

1  Reported  by  R.  D.  &  Wyllys  Benedict,  Esgs.,  of  the  New  York  bar.  v 
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I  do  not,  however,  rest  my  decision  upon  this  point ;  for,  whatever 
may  be  the  truth  in  regard  to  the  aigning  of  the  document,  I  am  of 
the  opinion  that  it  must  be  held  invalid,  for  the  reason  that  the  exe* 
ention  of  such  a  contract  was  not  within  the  scope  of  the  master's 
authority,  under  the  circumstances  disclosed  by  the  testimony.  The 
contract  is,  in  legal  effect,  a  contract  of  bottomry.  It  is  executed  by 
the  master  of  a  ship,  and  it  purported  to  bind  the  vessel. and  her 
freight  for  money  borrowed,  the  repayment  of  which  is  made  depend- 
ent npon  the  performance  of  the  voyage.  Inasmuch,  therefore,  as 
the  evidence  shows  that  the  owner  of  the  vessel  was  at  Gaatel-a-Mare, 
in  I^ly,  within  reach  of  the  master  by  telegraph,  and  that  a  letter 
from  Tarragona  would  reach  him  in  five  days,  and  he  was  in  actual 
communication  with  the  master  while  the  vessel  was  at  Tarragona,  it 
was  necessary  for  the  validity  of  the  contract  that  the  owner  be  notified 
of  the  master's  intention  to  borrow  money  on  the  security  of  the  ship, 
and  his  approval  first  obtained.  There  is  no  evidence  of  such  ap- 
proval or  notification,  and  for  this  reason  the  contract,  so  far  as  it 
affects  the  ship  or  her  freight,  must  be  declared  void,  without  consid- 
ering the  other  points  of  objection  to  the  validity  of  the  instrument. 


Thb  Citt  op  Ghbstbb.* 

BnTTBB  V.  Thb  Cm  ov  Ghsbtbb. 

UHttriet  Court,  E.  D.  New  York.    April  7, 1886.) 

OoixiBioN — Stbak-Boat  ahd  Tug — Confusion  of  Lights — Tx>okotjt— Nkgli- 

GENCE. 

Where  two  tugs  bound  from  the  East  river  into  the  North  river,  in  New 
York  harbor,  were  approaching  the  steam-boat  C,  in  the  night,  one  at  a  course 
to  pass  outside  of  the  steam-boat,  and  the  other  inside;  and  the  steam-boat 
apparently  confused  their  lights,  and  so  sheered  in,  under  the  supposition 
that  there  was  but  one  tug  approaching,  and  so  collided  with  and  sank  one  of 
the  vessels:  held,  that  more  careful  attention  on  the  part  of  the  steam-boat 
would  have  prevented  the  mistake,  and  also  the  collision,  for  which  the  steam- 
boat was  held  liable. 

In  Admiralty. 

Carpenter  d  Mother,  for  libelant,  James  H.  Butter. 

Wilcose,  Adanu  d  Macklin,  for  claimants. 

BcHKOicT,  J.  I  am  nnable  to  discover  how  the  fact  that  the  Alice 
carried  two  vertical  lights  in  addition  to  her  side  lights  was  a  fault 
eoDdaciog  to  this  collision.  Her  vertical  lights  were  seen,  and  her 
aide  lights  ooght  to  have  been  seen.    If  due  attention  bad  been  paid 

'Reported  by  R.  D.  A  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 


Digitized  by 


Google 


820  FEDERAL  BEPOBTEB. 

by  those  on  the  City  of  Chester,  thej  would  have  disoovered  the  Alice 
coming  towards  the  North  river  on  a  course  inside  of  theirs,  and  would 
have  held  their  course,  instead  of  sheering  in  to  the  New  Tork  shore, 
as  they  did,  under  the  supposition  that  a  single  hoat  was  approach- 
ing, and  outside  of  them.  The  explanation  of  the  collision  is  doubt- 
less this:  The  Alice  and  the  Eagle  both  left  the  pier  in  the  Ea^t 
river,  one  soon  after  the  other.  Both  these  tugs  were  bound  into  the 
North  river,  and  both,  after  leaving  their  pier  in  the  East  river,  rounded 
about  to  gain  a  course  for  the  North  river.  The  Eagle  went  down 
outside  of  the  Alice.  The  City  of  Chester  was  seen  by  both  of  the 
tugs  to  be  approaching  them  from  the  North  river.  The  Eagle  took 
a  course  outside  of  the  City  of  Chester,  and  passed  her  safely  on  the 
outside.  The  Alice  took  a  course  inside  the  City  of  Chester,  and  was 
sunk  by  the  City  of  Chester,  because  of  a  sheer  by  the  City  of  Chester 
towards  the  docks,  and  upon  the  Alice,  then  inside  of  her.  There  are 
many  things  in  the  testimony  indicating  that  the  City  of  Chester,  al- 
though she  may  have  at  first  seen  the  vertical  lights  of  the  Alice  as 
she  sajB,  afterwards  confounded  those  lights  with  the  lights  of  the 
Eagle,  which  was  passing  outside,  and  so  sheered  in,  under  the  sap- 
ppsition  that  there  was  but  one  tug  approaching,  and  that  on  a  course 
outside,  when  the  fact  was  that  there  were  two  tugs  approaching,  one 
outside  and  the  other  inside  of  her.  More  careful  attention  on  the 
part  of  those  on  the  Chester  would  have  prevented  this  mistake,  and 
also  prevented  the  collision. 
The  libelant  must  have  a  decree. 
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City  ov  Oalebbubo  v.  GAiiESBUBO  Watxb  Co.  and  otbersi 

(Cfireuit  Court,  JT.  D.  llUnoii.    1886.) 
/ 

RsxoTAi.  OV  Gadbeb— Sbfabablb  Oobtbotbkbt. 

S.  made  an  agreement  with  the  city  of  O.  for  the  construction  by  him  of 
wat«r-vorkg,  and  the  supply  of  the  citv  with  water,  the  city  by  its  ordinance 
granting  to  8.  and  his  assigns  the  exclusire  franchise  for  this  purpose,  for  a 
definite  period  of  time.  8.  afterwards  assigned  bis  franchise,  and  the  city 
of  O.  subsequently  filed  a  bill  in  the  state  court  against  the  assignee  alone, 
seeking,  on  grounds  therein  set  forth,  to  have  the  Iranchise  vacated  and  an- 
nolled.  After  the  agreement  between  8.  and  the  city  of  O.  had  been  entered 
into,  the  assignee  executed  a  mortgage  upon  its  property  and  franchise  to  the 
F.  ll  &  T.  Co.,  of  the  City  of  New  York,  for  the  purpose  of  raising  money 
thereon.  In  the  progress  of  the  cause  the  F.  L.  &  T.  Co.,  upon  their  applica- 
tion, were  admitted  as  a  party  defendant,  and  upon  their  motion  the  cause 
was  removed  to  the  circuit  court  of  the  United  States.  Upon  amotion  by  the 
city  of  O.  to  have  the  cause  remanded  to  the  state  court,  held,  that  as  the 
record  shows  a  separable  controversy  between  the  F.  L.  &  T.  Co.,  a  citizen 
of  U>e  state  of  New  York,  and  the  city  of  G.,  the  motion  to  remand  must  be 
overruled.  Held,  further^  that  although  the  contract  between  S.  and  the  city 
was  between  citizens  of  the  same  state,  yet  as  the  franchise  was  assignable, 
any  property  rights  which  bad  accrued  to  citizens  thereunder  in  other  states 
may  be  litigated  in  this  court. 

Motion  to  Bemand. 

Mr.  Carney,  Mr.  Willoughby,  and  Mr.  Ryan,  for  oomplainant. 

Mr.  Ryerson  and  Mr.  Barry,  for  defendant. 

BiiODOETT,  J.  The  case  now  comes  before  as  upon  a  motion  to  re- 
mand tbe  same  to  the  circuit  court  of  Knox  county,  from  whence  it 
was  removed  on  the  application  of  the  Farmers'  Loan  &  Trust  Com- 
pany, one  of  the  defendants  herein.  The  original  bill  was  filed  by 
tbe  city  of  Galesburg  for  the  purpose  of  setting  aside  an  agreement 
made  between  the  city  and  Nathan  Shelton,  or  bis  assigns,  for  the 
construction  and  maintenance  of  water-works  in  the  city  of  Gales- 
bnrg,  said  agreement  having  been  made  May  17,  1883,  by  the  adop- 
tion of  an  ordinance  by  the  city  granting  to  Bhelton  and  bis  assigns 
tbe  exelnsive  franchise  for  supplying  the  city  with  water  for  the  term 
of  30  years.  The  franchise  thus  granted  to  Shelton  was  by  him  as- 
signed abont  Angast,  1 883,  to  the  Galesburg  Water  Company,  and 
the  eonstmction  of  tbe  water-works  contemplated  by  the  ordinance 
was  entered  upon  by  said  company.  In  tbe  latter  part  of  1^84:  the 
niginal  bill  in  this  case  was  filed  in  the  Enox  county  circuit  court  by 
tbe  city  of  Galesburg  against  the  water  company  alone,  charging  that 
Shelton  and  the  water  company,  as  his  assignee,  had  failed  to  com- 
ply with  the  conditions  of  their  contract  with  the  city,  and  seeking  a 
decree  vacating  the  rights  granted  under  the  ordinance.  The  water 
company  answered  the  bill,  and  filed  a  cross-bill,  and  on  the  twenty- 
tiiird  of  Febroary  last  the  Farmers'  Loan  &  Trust  Company,  a  cor- 
pcnation  of  the  city  and  state  of  New  York,  intervened  in  said  case, 
representing  to  the  court  that  the  water  company,  on  the  first  day  of 
Angast,  1883,  executed  a  mortgage  upon  all  of  its  property,  rights, 
v.27F.no.4— 21 
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and  franchises,  including  the  right  to  constraot  and  maintain  water- 
works in  the  city  of  Galesburg,  as  secured  by  said  ordinance,  for  the 
purpose  of  securing  an  issue  of  125  bonds  of  $1,000  each,  which 
mortgage  had  been  duly  recorded,  and  the  bonds  thereby  secured  had 
been  sold  for  value  upon  the  open  market  without  notice  of  any  de- 
fault or  violation  of  the  conditions  of  the  ordinance  by  the  water 
company ;  and  saob  proceedings  were  had  on  the  application  for  in- 
tervention that  sai'd  Farmers'  Loan  &  Trust  Company  was  permitted  ^ 
by  the  court  to  become  a  party  defendant  to  the  original  bill;  and 
thereupon  the  loan  and  trust  company  filed  its  demurrer  to  the  origi- 
nal bill,  and  also  filed  its  petition  and  bond  in  due  form  for  the  re- 
moval of  the  cause  to  this  court.  The  record  being  brought  here,  the 
cause  was  docketed  pro  forma,  and  the  city  of  Galesburg  now  moves 
to  remand  the  cause  on  the  ground  that  it  is  not  a  removable  case 
witbin  the  provisions  of  the  statutes  of  the  United  States  upon  that 
subject. 

Upon  the  first  presentation  of  the  motion  to  remand  I  was  of  the 
impression  that  the  controversy  shown .  by.  the  record  was  wholly  be- 
tween the  city  of  Galesburg  and  the  water  company,  and  that  the 
Farmers'  Loan  &  Trust  Company,  as.  the  mortgagee  of  the  water 
company,  stood  solely  in  the  shoes  of,  and  represented  only  the  rights 
of,  the  water  company  as  agarinst  the  city ;  and  an  order  was  made 
directing  that  the  case  be  remanded  to  the  state  court  from  whence  it 
came.  A  motion  for  a  rehearing  was  made,  and  being  satisfied  from 
suggestions  made  on  the  presentation  of 'this  motion  that  I  had  acted 
hastily,  the  order  remanding  the  case  was  set  aside,  and  the  matter 
set  for  farther  argument.  This  argument  has  beeii  had  by  briefs 
presented  by  counsel  upon  each  side,  which  have  been  duly  read  and 
considered. 

The  only  question  in  the  case  is  whether  the  record  shows  a  sepa- 
rable controversy  between  the  Farmers'  Loan  &  Trust  Company,  a 
citizen  of  the  state  of  New  York,  and  the  city  of  Galesburg.  It  ap- 
pears from  the  petition  for  removal  that  it  is  claimed  on  the  part  of 
the  Farmers'  Loan  &  Trust  Company,  trustee  in  the  mortgage,  repre- 
senting the  mortgage  bondholders,  that  the  mortgage  was  executed 
and  delivered,  and  the  bonds  sold,  upon  the  express  assurance  and 
assertion  by  the  city  of  Galesburg  that  the  mortgage,  and  the  bonds 
which  the  same  were  given  to  secure,  were  a  first  lien  upon  the  fran- 
chise now  sought  by  the  bill  to  be  forfeited;  and  upon  the  express 
assertion  and  assurance  by  th6  city  of  Galesburg  that  the  condi- 
tions of  said  ordinance,  and  the  contract  made  in  pursuance  thereof, 
had  in  every  way  been  conformed  to  and  fulfilled  by  the  water-works 
company;  and  upon  the  assurance  of  said  city  of  Galesburg  and  its 
solicitors  Ihat  the  water-works  company  had  done  all  the  things  re- 
quired by  it  to  be  done  in  order  to  acquire  full  ownership,  control, 
and  possession  of  the  water-mains  and  water-pipes,  and  the  advaa- 
tages  and  privileges  in  said  ordinance  mentioned. 
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Assuming,  then,  as  we  must  for  the  purposes  of  this  motion,  that 
it  may  appear  apou  the  hearing  of  the  cause  that  the  city  has  so  far 
committed  itself,  to  the  trustee  in  this  mortgage,  and  to  the  holders  of 
the  bonds  secared  thereby,  that  the  water  company  had  fully  con- 
formed to  and  complied  with  the  terms  of  the  ordinance  and  agree- 
ment with  the  city,  as  that  the  city  may  be  estopped  from  asserting 
a  non-compliance  with  the  terms  of  said  ordinance  on  the  part  of 
SheltoD,  and  the  water  company, hi^  assignee;  and  therefore  that  the 
holders  of  the  bonds  may  have  another  and  different  answer  in  this 
Utigation  to  the  original  bill  from  that  which  could  be  put  in  or  relied 
upon  by  the  water  company, — it  seems  to  me  that  we  may  properly 
say  that  the  record  shows  a  separable  controversy  between  the  Farm- 
ers' Loan  &  Trust  Company  and  the  city  of  Galeaburg  in  regard  to 
the  right  on  the  part  of  the  city  to  have  this  .contract  and  franchise 
set  aside. 

It  is  objected  that  the  city  made  its  own  issue  with  the  water 
company,  and  that  it  does  not  lie  in  the  power  of  the  Farmers'  Loan 
4  Trust  Company,  the  mortgagee  of  the  water  company,  to  intervene 
in  the  case  and  make  a  new  issue ;  but  it  seems  to  me  from  the  show- 
ing of  the  cross-bill,  as  well  as  from  the  petition  for  removal,  that  the 
mortgage  of  the  water-works  by  the  water  company  was  a  matter  of 
public  record  at  the  time  that  the  city  filed  its  original  bill,  and  that 
the  city  was  aware  of  the  fact  that  other  persons  besides  the  water 
company  had  become  interested  in  the  question  of  setting  aside  this 
contract  and  franchise;  and  therefore  the  Farmers'  Loan  and  Trust 
Company,  the  mortgagee  of  the  property  and  of  the  rights  of  the 
water  company,  was  not  only  a  proper  but  a  necessary  party  to  the  bill 
seeking  to  set  aside  the  franchise ;  because,  even  if  a  decree  had  been 
obtained  against  the  water  company  in  the  suit  as  originally  planted 
by  the  city,  such  decree  would  have  oeen  inoperative  as  against  the 
mortgagee,  and  the  city  would  have  been  required  to  litigate  the 
questions  over  again  with  this  trustee,  or  those  claiming  under  the 
mortgage. 

It  is  farther  objected  that  the  contract  between  Shelton  and  the 
eity  was  between  citizens  of  the  state  of  Illinois,  and  was  not  an  as- 
signable contract,  and  therefore  a  suit  cannot  be  maintained  by  the 
assignee  of  the  contract  in  the  federal  courts  because  the  water  com- 
pany coald  not  have  maintained  such  suit.  It  is,  however,  manifest, 
from  the  very  terms  of  the  ordinance  conferring  this  franchise,  that 
it  was  intended  to  be  made  assignable,  for  it  runs  to  Shelton,  or  his 
Boceessora  or  assigns,  and  grants  the  privileges  thereby  conferred  to 
him,  his  successors  or  his  assigns;  and  any  property  rights  which 
hare  acerned  to  citizens  of  other  states  may  be  litigated  in  this 
eoori.  The  city,  it  seems  to  me,  has  also  ratified  this  transfer  by 
bringing  the  sait  against  the  water  company  as  the  holder  and  pres- 
ent owner  of  whatever  rights  were  conferred  on  Shelton  by  the  ordi> 
nance;  so  that  it  appears  to  bie  the  question  cannot  now  be  made 
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that  the  contract  was  not  assignable,  so  as  to  defeat  the  jariBdiotion 
of  this  eourt. 

The  motion  to  remand  is  therefore  overruled. 


WiNKEUANS  and  others  v,  Edqingtoh  and  others. 
{OireuU  Court,  JT.  D.  Jfowi,  E.  D.    April  Term,  1886.) 

1.  Removal  op  CAtnsB— JuBiSDionoir — Separable  Coittrovebst— RBPLBvnr. 
W.  S.  &  Co.,  citizens  of  Illinois,  brought  suit  in  the  circuit  coort  of  Black 
Hawk  county,  Iowa,  against  S.,  E.,  and  K.,  to  recover  certain  goods,  or  their 
value,  which  had  been  purchased  bj  S.  from  them,  and  carried  to  Iowa.  A 
.  Judgment  having  been  obtained  against  S.  some  time  afterwards,  an  execution 
was  issued  and  placed  in  the  hands  of  E.,  the  sheriff,  one  of  the  defendants, 
who  proceeded  to  levy  the  same  upon  the  goods  thus  purchased.  About  ihe 
same  time,  also,  S.  made  a  bill  of  sale  of  the  same  goods  to  the  defendant  K., 
who  took  possession  of  them,  and  continued  in  possession  of  them,  the  plain- 
tiffs not  having  given  the  bond  required  by  law,  but  choosing  to  await  tbe 
result  of  the  suit.  The  defendant  E.  was  a  citizen  of  the  state  of  Ulinois, 
and  the  defendants  S.  and  E.  were  citizens  of  the  state  of  Iowa.  At  the  ap- 
pearance term  the  defendants  8„  E.,  and  K.  united  in  a  petition  to  remove 
the  cause  to  the  federal  court,  but  no  action  was  taken  upon  the  petition  by 
the  state  court.  A  transcript  of  the  record  having  been  filed  in  this  court,  the 
plaintiffs  moved  to.have  the  cause  remanded  to  the  state  court.  Held,  that 
the  record  does  not  show  a  separable  controversy  between  the  plaintiSis  and 
the  defendants  to  entitle  the  defendants  to  a  removal,  and  that  the  cause  must 
be  remanded  to  the  state  court. 

9.  Same — Amendino  Petition. 

Where  a  petition  for  removal  is  granted  by  a  state  court,  and  the  tran- 
script is  filed  in  the  United  States  court,  upon  a  motion  to  remand  beings 
maae,  an  amendment  of  the  petition  will  be  allowed  for  the  purpose  of  cur- 
ing any  defects  therein.  If  toe  state  court  does  not  grant  or  refuses  an  order 
for  the  removal  of  the  cause,  no  amendments  to  the  petition  wiU  be  allowed. 

At  Law.     Motion  to  remand* 

Alford  d  Gates,  for  plaintiff. 

J.  Blackburn  Jones  and  Piatt  d  Hoff,  for  defendants. 

Shibas,  J.  This  action  was  commenced  in  the  circuit  court  of 
Black  Hawk  oouiity,  under  the  provisions  of  the  Code  of  Iowa  regulat- 
ing actions  for  tbe  recovery  of  specific  personal  property.  In  the 
petition  it  is  alleged  that  the  defendant  Shaw  fraudulently  induced 
tbe  plaintiffs  to  sell  him  at  Chicago  a  large  quantity  of  goods,  Xvbich 
he  brought  to  Waterloo,  Iowa,  with  the  intent  on  his  part  not  to  pay 
for  said  goods;  that  upon  getting  said  goods  to  Waterloo,  in  further- 
ance of  his  fraudulent  intent,  be  procured  and  caused  a  judgment 
in  favor  of  his  father-in-law  to  be  entered  in  Montgomery  county, 
Iowa,  the  same  being  a  fraud ;  that  an  execution  was  issued  thereon, 
and  placed  in  the  hands  of  the  defendant  Edgington,  who  was  sheriff 
of  Black  Hawk  county,  who,  by  direction  of  the  plaintiff  in  execution, 
levied  said  writ  upon  the  goods  fraudulently  procured  from  plaintiffs 
by  said  Shaw;  that  said  Shaw  also,  in  furtherance  of  his  fraudulent 
intent,  executed  a  bill  of  sale  to  H.  W.  King  upon  said  goods,  and 
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that  said  King  took  poBsession  thereof ;  and  plaintiffs  aver  that  the 
poBsession  of  said  goods  is  wrongfully  withheld  from  them,  and  prays 
jndgment  for  tha  retain  of  the  property,  or  for  its  valne,  and  dam* 
ages.  Plaintiffs  did  not  file  the  hond  required  by  section  3329  oi 
the  Code  of  Iowa,  and  consequently  the  goods  were  left  in  possession 
of  the  defendants  awaiting  the  final  determination  of  the  suit.  At 
the  appearance  term  in  said  action  the  defendants  united  in  a  peti- 
tion for  the  removal  of  this  cause  into  the  federal  court,  averring 
therein  that  plaintiffs  are  and  were  at  the  commencement  of  the  ac- 
tion, citizens  of  the  state  of  Illinois;  that  H.  W.  King  was  and  is  a 
citizen  of  Illinois,  and  Shaw  and  Edgington  are  and  were  citizens  of 
the  state  of  Iowa;  that  said  action  sounds  in  replevin  for  the  recov- 
ery of  specific  personal  property,  alleged  to  be  by  the  petitioners 
fraudulently  and  wrongfully  detained  from  said  plaintiff,  etc.  It  does 
not  appear  that  any  action  was  taken  upon  the  petition  for  removal 
by  the  state  court. 

A  transcripi  of  the  record  having  been  filed  in  this  court,  the  plain- 
tiff moves  for  an  order  remanding  the  same  to  the  state  court.  It 
appears  from  the  averments  of  the  petition  for  removal  that  the 
value  of  the  property  in  controversy  exceeds  $500,  and  that  the  de- 
fendant King  was  and  is  a  citizen  of  the  state  of  Illinois,  as  are  also 
the  plaintiffs.  The  jurisdiction  of  this  court  depends,  therefore,  upon 
the  question  whether  the  record  shows  a  separable  controversy  be- 
tween plaintiffs  and  the  defendants  Shaw  and  Edgington  in  which 
the  defendant  King  has  no  legal  interest.  According  to  the  aver- 
iients  of  the  petition  for  removal  the  action  "sounds  in  replevin  for 
the  recovery  of  specific  personal  property,  alleged  to  be  by  your  peti- 
tioners (Shaw,  Edgington,  and  King)  fraudulently  and  wrongfully  de- 
tained from  said  plaintiffs.  The  petition  in  replevin  avers  that  "said 
sheriff  (Edgington)  and  said  King  are  now  in  possession  of  said  goods 
and  property  of  plaintiffs."  According  to  the  provisions  of  the  Code 
of  Iowa,  the  plaintiffs,  if  successful  in  the  case,  are  entitled  to  a  judg- 
ment for  the  return  of  the  property,  or  for  its  value,  and  under  the 
averments  of  the  petition  plaintiffs'  judgment  in  either  form  would 
be  against  King  jointly  with  Edgington.  The  record  upon  its  face 
shows  that  plaintiffs  have  sued  the  defendants  jointly,  and  it  does  not 
appear  that  there  is  involved  a  separable  controversy  in  favor  of  a  cit- 
izen of  Iowa,  which  would  entitle  him  to  a  removal. 

The  ultimate  question  to  be  determined  is  whether  plaintiffs  have 
lost  the  title  to  the  goods  in  controversy,  or  whether  the  title  and  con- 
sequent right  of  possession  still  remains  in  them.  In  this  question 
the  defendants  are  all  interested  adversely  to  plaintiffs,  and  although 
in  the  farther  progress  of  the  case  questions  may  arise  touching  the 
rights  of  the  defendants  in  which  they  may  not  be  alike  interested, 
jet,  upon  the  face  of  the  record,  it  does  not  appear  that  the  cause  pre- 
sents a  separable  controversy  between  citizens  of  different  states. 
The  plaintiffs  have  sued  the  defendants  jointly,  and  the  case  falls 
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within  the  role  laid  down  in  Railroad  Co.  v.  Ide,  114 IT.  S.  63;  S.  0. 
6  Sup.  Ct.  Eep.  735 ;  Pirie  v.  Tvedt,  115  U.  S.  41 ;  S.  C.  6  Snp. 
Ct.  Bep.  1034, 1161;  Sloane  v.  Andersen,  6  Sup.  Ct.  JElep.  780. 

Counsel  for  defendants  ask  leave  to  file  an  amendment  to  the  peti- 
tion for  removal  for  the  purpose  of  averring  that  there  is  a  controversy 
between  Bhaw  and  Edgington  and  plaintiffs,  who  are  citizens  of  dif- 
ferent states.  Should  leave  to  file  such  amendment  be  granted?  If, 
upon  the  filing  of  a  petition  for  removal,  the  state  court  grants  the 
prayer  of  the  petition,  and  the  transcript  is  filed  in  the  United  States 
court;  and,  upon  a  motion  to  remand  being  made,  some  defect  in  the 
averments  of  the  petition  are  discovered, — ^nogood  reason  is  perceived 
why  an  amendment  should  not  be  allowed  in  order  that  the  averments 
in  the  petition  may  be  made  to  show  the  very  truth  of  the  case.  Un- 
der  such  circumstances,  the  effect  of  the  amendment  is  to  show  that 
the  order  of  the  state  court  was  proper,  according  to  the  facts.  If, 
however,  the  state  court  did  not  grant  or  refused  an  order  for  the  re. 
moval  of  the  cause,  then  a  different  rule  should  prevail.  The  case 
having  been  originally  brought  in  the  state  court,  its  jurisdiction  has 
attached,  and  it  cannot  be  compelled,  nor  in  fact  is  it  justified,  in 
parting  with  jurisdiction,  unless  the  record  presented  to  it  shows  that 
the  ease  is  properly  removable  under  the  law.  The  right  of  removal 
is  purely  statutory.  The  state  court  is  in  duty  bound  to  retain  juris- 
diction, unless  the  party  seeking  a  removal  shows  upon  the  record  in 
tl^at  court  a  legal  right  of  removal.  If,  then,  a  party  seeking  a  re- 
moval does  not  upon  the  record  make  a  showing  sufficient  to  termi- 
nate the  jurisdiction  of  the  state  court,  and  for  that  reason  the  state 
court  does  not  yield  up  its  jurisdiction,  can  it  be  permitted  to  the  peti- 
tioner to  file  a  transcript  in  the  United  States  court,  and  then,  in  the 
latter  court,  file  amendments  showing  that  he  had  a  right  of  removal  ? 
The  state  court  is  not  required  to  take  notice  of  papers  filed  or  pro- 
ceedings had  in  the  United  States  courts. 

As  already  said,  the  state  court  must  retain  jurisdiction,  and  pro- 
ceed with  the  cause,  until,  upon  its  record,  it  is  made  to  appear  that 
the  case  is  one  removable  to  the  United  States  court.  Its  jurisdiction 
cannot  be  affected  by  papers  filed  in  the  United  States  courts.  If  a 
party  having  in  fact  the  right  of  removal  wishes  to  exercise  the  right, 
he  must  comply  with  the  statutory  requirements.  In  ^other  words,  he 
must  file  in  the  state  court  a  sufficient  showing  and  proper  bond.  If 
the  showing  is  incomplete  and  insufficient,  the  jurisdiction  of  the  state 
court  continues.  If  the  party  by  amendment  can  perfect  the  showing, 
he  must  do  bo  in  the  state  court.  He  cannot,  by  filing  a  transcript 
in  this  court,  confer  the  right  upon  the  federal  tribunal  of  terminat- 
ing the  jurisdiction  of  the  state  court  by  allowing  anamendment  to 
be  filed  in  this  court.     Stone  v.  South  Carolina,  6  Sup.  Ct.  Bep.  799. 

The  motion  for  leave  to  file  an  amendment  is  therefore  refused,  and 
the  motion  to  remand  to  the  state  court  is  granted,  the  defendants  to 
pay  the  costs  of  this  court. 
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Eblls,  Trnstee,  etc.,  v.  Joh&nm,  Sheri£P,  etc.* 

{Oiremt  Court,  E.  B.  3ft»»ouri.    April  28, 1886.) 

RaTLKOASS — HORTOAGES  —  EKFOBCBUEKT  op  JcDOMBNTS  against  MOBTOAeSD 

Propertt. 

Where  a  railroad  company  whose  property  is  mortgaged  incyrs  obligations 
in  the  course  of  its  operations,  and  judgment  is  recovered  against  it  in  a  state 
court,  that  judgment  may  he  enforced  before  forfeiture  or  foreclosure  or  the 
appointment  of  a  receiver,  by  levying  upon  and  gelling  a  portion  of  the  mort- 
gaged property,  and  a  federal  court  will  not  restrain  its  enforcement  at  the 
instance  of  the  mortgage  creditor. 

In  Equity.     Bill  for  injunction. 
William  L.  Anderson,  for  complainant. 

Treat,  J.,  {orally.)  In  this  case  a  bill  has  been  filed  on  which  an 
application  for  a  provisional  injunction  is  desired.  It  is  au  applica- 
tion without  notice  to  the  respondent,  whereby,  prior  to  a  date  to  be 
named  for  the  hearing  of  such  a  motion,  the  application  should  be 
granted  intermediately.  The  bill  discloses  that  on  the  seventh  «f  May, 
1881',  judgment  was  rendered  in  the  state  circuit  court  of  St.  Charles 
county,  Missouri,  against  the  railway  corporation  named,  in  the  en- 
forcement of  which  judgment  levy  has  been  made  by  the  sheriff  of 
said  St.  Charles  county  upon  certain  portions  of  the  property  of  said 
railway  corporation.  The  trustee  of  the  bondholders  asks  this  court 
to  enjoin  the  sheriff  from  proceeding  under  the  judgment  and  e.^ecu- 
tion  in  bis  hands  because  the  property  named,  which  has  been  seized 
by  said  sheriff,  is  included  within  the  terms  of  the  prior  mortgage. 

(1)  Is  this  a  case  where  the  court  should  grant  an  injunction  to 
restrain  a  state  court  or  its  officers  ?  (2)  If  so,  is  there  anything  on 
the  face  of  the  bill  requiring  the  present  interference  of  this  court? 
(3)  A  larger  question  underlies  this  proceeding.  A  "going  concern," 
to-wit,  a  railroad,  in  the  course  of  its  operations,  though  under  mort- 
gage, incnrs  obligations  judicially  determined  to  exist.  When  an  at- 
tempt is  made  to  enforce  said  obligations  under  the  ordinary  forms 
of  law,  shall  the  judgment  creditor  not  have  the  right  to  enforce  the 
same  notwithstanding  there  is  a  prior  outstanding  mortgage  which 
covers  the  property  levied  upon  by  the  sheriff?  So  far  as  can 
be  determined  by  the  bill,  the  corporation  was  liable  for  the  judgp 
ment  had,  and  the  property  of  the  corporation  was  subject  thereto. 
Is  it  possible  that  a  judgment  creditor  who  wishes  to  enforce  his 
judgment  against  the  corporate  property  shall  be  restrained  from 
Bo  doing  until,  without  the  intermediate  appointment  of  a  receiver^ 
the  naortgagee  forecloses  ?  .  Of  course,  a  sale  by  the  sheriff  under 
the  judgment  of  the  state  court  will  be  subject  to  prior  rights ;  but 
there  is  no  reason  why  he  should  not  proceed  to  sell.    It  cannot 

'Reported  by  Benj  J".  Bex,  ]&q.,  of  the  St.  Louis  bar. 
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be  that  because  a  railroad  is  bonded  that  the  corporation  shall  es- 
cape liability  for  its  current  obligations.  Wliile  it  is  a  going  con- 
oern  it  is  operated  for  the  benefit  of  the  bondholders  as  well  as  all 
other  parties  in  interest,  and  the  carreht  obligations  thus  incurred  are 
to  be  enforced  against  the  property.  The  theory  of  the  bill  seems  to 
be  that  none  of  the  obligations,  even  though  judicially  determined 
against  the  corporation,  are  enforceable  against  the  property  of  the  cor- 
poration because  there  is  an  outstanding  mortgage  which  covers  such 
property.  This  court  assents  to  no  such  doctrine.  Until  the  mort- 
gage is  foreclosed,  or  proceedings  had  therefor,  the  obligations  of  the 
corporation,  in  connection  with  its  operations,  are  to  be  enforced  prior 
in  right  to  the  unmatured  demands  of  the  mortgagee.  It  therefore 
appears  on  the  face  of  the  bill  that  this  court  should  not  interfere 
with  the  enforcement  of  the  judgment  of  the  state  circuit  court,  and 
that  the  due  conduct  of  affairs  by  said  court  should  not,  under  the 
facts  stated,  be  interfered  with  by  this  tribunal. 

The  application  is  denied,  with  leave  to  withdraw  the  bill. 


Hough  v.  Bochakan. 
(Ofrcwft  Court,  K  J).  Jbtea,  0.  D.    Jantiary,  1886.) 

Pdboo  Lands — RArLROAo  Laito  GsAirra— Swamp-Lam)  Act— Lachbs. 

Where,  under  the  act  of  confess,  approved  May  15, 18ii6.  f^rantinff  certain 
lands  to  the  state  of  Iowa  to  aid  in  the  construction  of  railroads,  the  lands 
were  selected  and  claimed  as  indemnity  lands  by  the  state,  and  the  United 
States  had  conveyed  the  title  to  the  railroad  company,  which  became  a  pur- 
chaser for  value,  such  action  on  the  part  of  the  state  defeats  its  right  to  sub- 
seqiiently  claim  the  same  lands  under  the  swamp-land  act  of  ISTiO;  especially 
where  no  patent  had  been  issued  to  the  state  under  the  swamp-land  act,  and 
where  those  claiming  under  said  act  had,  during  23  vears,  done  nothing  to 
perfect  the  evidence  of  their  title,  or  to  assert  any  right  to  the  land. 

Equity.     Bill  to  quiet  title  to  certain  realty. 

R.  S.  Ervin  and  Theo.  Hawley,  for  complainants. 

A.  F.  Call  and  Oeo.  E.  Clarke,  for  defendant. 

Sriras,  J.  The  bill  in  this  cause  is  filed  for  the  purpose  of  quiet- 
ing in  complainants  the  title  to  the  N.  E.  \  of  the  N.  W.  \,  and  the 
N.  W.  I  of  the  S.  E.  ^,  and  the  N.  E.  \  of  the  N.  W.  J,  of  section  11, 
township91,  range  31  west,  situated  in  Pocaboutas  county,  Iowa.  The 
complainants,  who  are  the  widow  and  heirs  at  law  of  John  Hou^h, 
deceased,  claim  title  under  the  act  of  congress  approved  May  15, 1856, 
granting  certain  lands  to  the  state  of  Iowa  to  aid  in  the  construction 
of  several  lines  of  railway  proposed  to  be  built  in  said  state.  The 
defendant  claims  the  land  under  the  act  of  congress  approved  Sep- 
tember 28, 1850,  and  commonly  known  as  the  "Swamp-land  Act." 
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The  eanse  has  been  sabmitted  upon  an  agreed  statement  of  lacis. 
doenmentary  evidence,  and  oral  testimoDy.  In  support  of  complain- 
ants'title  the  following  facts  appear :  By  the  act  of  congress  of  1856 
there  was  granted  to  the  state  of  Iowa,  for  the  purpose  of  aiding  in 
the  construction  of  certain  named  lines  of  railroad,  every  alternate 
section  of  land  designated  by  odd  numbers,  for  six  sections  in  width 
on  each  side  of  the  proposed  roads;  and,  to  supply  the  deficiency  in 
the  quantity  of  lands  caused  by  the  fact  that  the  United  States  had 
already  sold  or  otherwise  disposed  of  some  parts  of  the  odd  sections 
vithin  the  six-section  limit,  it  was  provided  that  "it  shall  be  lawful 
for  any  agent  or  agents,  to  be  appointed  by  the  governor  of  said  state, 
to  select,  subject  to  the  approval  of  the  secretary  of  the  interior,  from 
the  lands  of  the  United  States  nearest  to  the  tiers  of  sections  above 
specified,  so  much  land  in  alternate  sections,  or  parts  of  sections,  as 
shall  be  equal  to  such  lands  as  the  United  States  have  sold  or  other- 
wise appropriated,  »  •  •  ^bich  lands  thus  selected  •  •  • 
shall  be  held  by  the  state  of  Iowa  for  the  use  and  purpose  aforesaid." 

The  general  assembly  of  Iowa,  by  an  act  approved  July  14,  1856, 
designated  the  Dubuque  &  Pacific  Railroad  Company  as  the  corpora- 
tion authorized  to  construct  the  line  of  railway  from  Dubuque  to 
Sionx  City,  and  to  receive  the  lands  granted  in  aid  of  the  building  of 
said  line,  and  that  company  accepted  the  grant  thus  made,  and  entered 
npon  the  construction  of  the  road.  In  the  agreed  statement  of  facts 
it  is  admitted  that  the  line  of  said  railway  was  located  through  Poca- 
hontas cotmty  on  or  before  September  30,  1856;  that  the  railroad 
company  had  earned  the  quantity  of  lands  certified  to  it ;  and  that 
an  agent  appointed  by  the  governor  of  the  state  selected  the  lands  in 
eontroversy  as  part  of  the  indemnity  lands  to  which  the  company 
was  entitled  under  the  grant  of  May,  1856.  By  a  certified  copy  of 
the  records  of  the  land-ofiBce  at  Washington  it  is  shown  that  the 
lands  in  controversy,  with  others,  were,  on  the  twenty-third  of  De- 
cember, 1858,  certified  by  the  commissioner  of  the  general  land-office 
as  a  correct  list  of  the  tracts  of  land  selected  by  the  agent  of  the  state 
of  Iowa  to  make  up  the  deficiency  within  the  six-mile  limit ;  and  this 
list  was,  on  the  twenty-seventh  of  December,  1858,  duly  approved 
by  the  secretary  of  the  interior,  subject  to  the  conditions  of  the  act  of 
May  15, 1856,  and  to  any  valid  interfering  rights  to  any  of  the  tracts 
embraced  in  said  list.  In  the  agreed  statement  of  facts  it  is  stipu- 
lated "that  John  Hough  was,  at  the  time  of  bis  death,  the  owner  of 
aU  the  title  ever  acquired  by  the  said  railroad  company,"  and  the  evi- 
dence shows  that  the  complainants  have  succeeded  to  the  rights  add 
title  of  said  John  Hough.  It  also  appears  that  complninants,  and 
those  nnder  whom  they  claim,  have  paid  the  taxes  levied  on  said 
luids  since  the  year  1865.  By  the  provisions  of  section  2449  of  the 
Beviaed  Statates  the  certification  of  the  lands  as  above  described 
has  fhe  effect  of  a  conveyance  in  fee-simple,  and  conveys  as  perfect 
a  tile  as  though  a  patent  had  been  executed  thereto.    Fra$her  t; 
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O'Connor,  115  U.  S.  102;  S.  C.  5  Sup.  Ct.  Eep.  1111.  It  thus  sp- 
pears  that  complainants'  chain  of  title  from  the  government  is  com- 
plete, and  nnless  the  defendant  can  show  a  superior  or  better  right, 
icomplainanta  are  entitled  to  the  relief  sought  by  their  bill. 

Ab  already  stated,  defendant  bases  his  claim  to  the  realty  upon 
,the  provisions  of  the  swamp-land  act  of  1850.  In  the  agreed  state- 
ment of  facts  it  is  stipulated  that  Pocahontas  county  tras  organized 
as  a  county  in  1859,  and  in  the  same  year  duly  and  legally  selected 
the  lands  in  question  as  part  of  the  swamp  lands  granted  to  the 
state  by  the  act  of  congress  of  1850;  that  such  selection  was  duly 
forwarded  and  filed  as  provided  by  law;  that  the  interior  depart- 
ment has  never  passed  on  the  question  of  fact  as  to  whether  the 
lands  were  in  fact  wet  and  swampy,  but  has  decided,  as  a  matter  of 
law,  that  they  passed  to  the  railroad  company;  that  said  lands  have 
always  been  wild  and  uncultivated;  that  the  defendant  owns  all  the 
title  that  the  state  ever  acquired  to  the  lands  under  the  swamp-land 
act;  and  that  the  evidences  of  his  title  have  been  of  record  in  Poca- 
hontas county  since  1870.  In  the  answer  of  defendant  it  is  averred 
that  the  lands  passed  to  the  state  under  the  swamp-land  act ;  from 
the  state  to  Pocahontas  county  under  the  several  acts  passed  by  the 
legislature  touching  the  disposition  of  swamp  lands ;  from  the  county  . 
by  deed  to  John  M.  Stockdale ;  and,  by  two  intermediate  conveyances, 
from  Stockdale  to  defendant. 

By  an  act  passed  January  13, 1853,  the  legislature  of  Iowa  granted 
the  swamp  lands  to  the  counties  in  which  they  were  situated,  and  by 
an  act  passed  January  25,  lii55,  the  legislature  provided  that  "no 
swamp  or  overflowed  lands  granted  to  the  state,  and  situate  in  the 
then  unorganized  counties,  shall  be  sold  or  disposed  of  till  the  title 
to  said  lands  shall  be  perfected, in  the  state;"  whereupon  the  titles  to 
said  lands  shall  be  transferred  to  the  counties  upon  payment  by  th« 
latter  of  the  expenses  incurred  by  the  state  in  selecting  said  lands. 
It  is  not  shown  that  the  title  to  the  lands  in  question  has  ever  been 
perfected  in  the  state  under  the  swamp-land  act ;  that  is  to  say,  it  does 
not  appear  that  finy  patent  has  been  issued  therefor  to  the  state  as 
contemplated  by  the  swamp-land  act.     It  thus  appears  that  the 
state  of  Iowa,  by  the  provisions  of  the  swamp-land  act,  became  en- 
titled to  all  the  lands  belonging  to  the  United  States  within  the 
borders  of  the  state  which  were  swamp  or  overflowed,  and  had  the 
power  to  perfect  its  title  thereto  by  causing  the  proper  selections  to 
be  made  and  certified  to  the  department,  and  procuring  a  patent 
therefor;  the  state  being  charged  with  the  trust  or  duty  of  applying 
the  proceeds  realized  therefrom  to  the  drainage  and  reclaiming  of 
the  said  lands,  so  far  as  necessary. 

By  the  railroad  land-grant  act  of  1856,  the  state  became  entitled 
to  the  alternate  sections  within  six  miles  of  certain  proposed  lines 
of  railway,  with  the  right  to  select,  within  a  limit  of  fifteen  r^iles. 
lauds  to  make  up  any  deficiency  within  the  six-mile  limit  causei^  by 
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a  previoDS  disposition  of  the  lands  by  the  United  States.  The  state, 
through  its  agent  lawfully  appointed,  selected  the  lands  in  contro- 
versy in  1858,  as  part  of  the  indemnity  lands  to  which  the  Dubuqne 
&  Pacific  Railroad  Company  was  entitled,  and  the  same  were  daly 
certified  by  the  secretary  of  the  interior,  thus,  in  effect,  patenting 
them  to  the  railroad  company  by  order  and  direction  of  the  state. 
When  this  was  done,  to-wit,  in  1858,  Pocahootas  county  was  not  or- 
ganized, nor  had  it  acquired  any  vested  right  in  the  swamp  lands 
within  its  borders.  It  was  not  a  purchaser  for  value,  and  the  state 
coald,  by  legislative  enactment,  have  changed  the  disposition  of  the 
lands  at  any  time  before  the  organization  of  the  county  and  the 
completion  of  the  title  therein.  When,  therefore,  the  lands  were  se- 
lected by  the  state,  and  claimed  as  indemnity  lands  under  the  rail- 
way grant,  and  the  United  States  had  conveyed  tlie  same  to  the  rail- 
road company,  did  not  such  action  on  part  of  the  state  defeat  its  right 
to  sabseqnently  claim  the  lands  under  the  swamp-land  grant?  The 
railroad  company  was  a  purchaser  for  value,  in  that  it  bad  agreed, 
in  consideration  of  receiving  the  quantity  of  lands  specified  in  the 
act  of  1856,  to  construct  the  line  of  railway  from  Dubuqne  to  Sioux 
City.  After  procuring  the  conveyance  of  these  lands  to  the  railroad 
company  it  would  be  most  unjust  to  permit  the  state  to  assert  a 
right  to  the  same  lands  under  the  swamp-land  act.  True,  the  cer- 
tificate executed  by  the  commissioner,  and  approved  by  the  secretary 
of  the  interior,  provides  that  the  lands  are  certified  subject  to  any 
Talid  interfering  nght8,but  that  restriction  cannot  be  held  to  be  a 
reservation  in  favor  of  tbe  state  of  Iowa,  under  the  facts  of  this  case. 
Under  the  act  of  1856,  and  the  acts  of  the  legislature  of  Iowa,  the 
railroad  company,  through  the  state,  was  entitled  to  demand  and  re- 
ceive from  lands  within  the  fifteen-mile  limit  sufficient  to  make  good 
the  deficiency  within  tbe  six-mile  limit.  The  lands  in  controversy 
are  within  the  fifteen-mile  limit.  The  duty  of  making  the  selection 
of  the  indemnity  lands  is  left  with  the  state,  and  the  agent  appointed 
by  tbe  governor  selects  the  lands  in  question,  and  the  same  are  cer- 
tified to  the  railroad  company. 

If,  under  these  circumstances,  it  shonld  now  be  held  that  the  state 
is  not  debarred  from  asserting  a  claim  to  these  lands  under  the 
Bwamp-land  act,  it  is  clear  that  a  fraud  would  thereby  be  perpetrated 
npon  tbe  company  and  its  grantees.  Should  it,  however,  be  held  that 
it  was  open  to  the  state,  or  its  grantees,  to  contest  the  validity  of  the 
transfer  to  the  railway  company,  such  contest  must  certainly  be 
made  within  a  reasonable  time.  The  county,  upon  its  organization 
in  1859,  caused  these  lands  to  be  listed  as  swamp  lands,  and  the 
list  was  forwarded  through  the  proper  channels  to  the  department  at 
Washington.  The  commissioner  refused  to  certify  the  lands  under 
tbe  swamp-land  act,  holding,  as  a  matter  of  law,  that  the  certifica- 
tion made  thereof  in  1858  to  the  railway  company  defeated  the  right 
to  elaim  them  under  the  swamp-land  act.     It  does  not  appear  that 
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the  county  or  its  grantees  have  since  taken  any  further  action  in  the 
premises.  They  knew  that  the  lands  had  been  certified  to  the  rail- 
way company  in  1858;  that  the  oommissioaer  of  the  land-office  had 
■refused  to  certify  the  lands  under  the  swamp-land  act;  that  the  rail- 
way company  and  its  grantees  were  claiming  the  land,  and  assert- 
ing title  thereto  by  paying  the  taxes  assessed  thereon;  and  yet,  for 
25  years,  the  defendant  and  his  grantors  have  done  nothing  to  per- 
fect the  evidence  of  their  title,  or  to  assert  any  right  to  the  land. 
Certainly,  their  claim  must  be  regarded  as  stale,  and  not  entitled  to 
favorable  consideration  at  this  late  day. 

If,  however,  it  is  still  open  to  defendant  to  make  claim  to  the  lands 
under  the  swamp-land  act,  it  is  certainly  incumbent  upon  him  to 
clearly  establish  the  fact  that  these  lands  were,  in  1850,  of  the  char- 
acter intended  to  be  conveyed  by  that  act.  The  defendant  is,  in  ef- 
fect; asking  the  court  to  reverse  the  action  of  the  land  and  interior 
departments  of  the  government  in  conveying  these  lands  to  the  rail- 
way company,  after  a  lapse  of  over  a  quarter  of  a  century,  basing 
his  claim  upon  the  allegation  that  these  lands  were  in  fact,  in  1850, 
swamp  or  overflowed  lands.  Most  clearly,  the  burden  is  upon  de- 
fendant of  establishing  this  allegation  of  fact,  constituting,  as  it  does, 
the  sole  foundation  of  his  claim,  by  satisfactory  and  convincing  evi- 
dence. Buena  Vista  Co.  v.  UMlroad  Co.,  112  U.  S.  165;  S.  C.  5  Sup. 
Gt.  Rep.  84.  It  cannot  be  expected  that  a  title  based  upon  a  patent 
from  the  government,  or  its  equivalent,  which  has  stood  unimpeaohed 
for  BO  many  years,  can  be  successfully  questioned,  except  upon  most 
clear  and  cogent  evidence. 

In  support  of  the  allegation  that  the  lands  in  controversy  were 
swampy,  and  therefore  included  within  the  act  of  1850.  the  defendant 
has  introduced  the  testimony  of  three  witnesses.  Their  testimony, 
■however,  applies  only  to  two  of  the  40-aore  tracts  in  controversy. 
As  to  the  N.  W.  \  of  the  S.  E.  ^  of  section  11  there  is  no  testimony 
whatever.  Touching  the  other  quarter  sections  the  evidence  ad- 
duced by  defendant's  witnesses,  standing  alone,  is  sufficient  to  jas- 
tify  the  finding  that  these  pieces  are  wet,  swampy,  and  overflowed  in 
parts,  and  to  an  extent  sufficient  to  bring  them  within  the  terms  of 
the  act.  of  1850.  In  rebuttal,  however,  the  complainants  have  also  in- 
troddced  three  witnesses,  who  testify  to  the  nature  of  the  land,  and, 
according  to  their  testimony,  while  there  are  some  wet  places  upon 
these  forties,  yet  the  greater  part  thereof  is  susceptible  of  cultivation 
without  being  drained.  In  other  words,  the  testimony  of  complain- 
ants' witnesses  upon  this  subject,  standing  alone,  is  sufficient  to  show 
that  these  lands  are  not  of  the  character  of  lands  described  in  the  act  of 
1850.  The  witnesses  on  both  sides  seem  to  be  equally  disinterested,  to 
have  had  substantially  equal  means  of  knowledge  of  the  character  of  the 
lands,  and  their  testimony  leads  to  exactly  opposite  conclusions  apon 
the  point  at  issue.  The  court  is  not  justified  in  disregarding  the  evi- 
dence of  complainants'  witnesses  on  this  question,  and  the  evidence. 
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therefore,  being,  at  the  best,  evenly  balanced  npon  this  point,  it  fol< 
lows  that  defendant  has  failed  to  show,  by  a  fair  preponderance  of 
evidence,  even  if  that  was  safficient,  that  these  lands  were,  in  1850, 
of  such  a  character  as  to  bring  them  within  the  description  of  lands 
intended  to  be  conveyed  by  the  swamp-land  act.  Complainants  are 
therefore  entitled  to  a  decree  as  prayed  for. 


Gmoos  v.  St.  Cboix  Co.  and  others. 

(Oireuii  Cowrt.  W.  D.  Wueontin.    October  21, 1885.) 

Tazatioh — CoiAilcTios— Injunction— ScHOoi.  and  HiqhwatTax— Rkt.  St.  Wm 
§778. 

Under  gection  776  of  the  Revised  Statutes  of  Wisconsin  the  aggregate  amount 
of  taxes  voted  by  the  electors  of  a  town  for  schools  and  highway  purposes 
(thoneh  a  specific  portion  of  the  same  is  to  be  levied  and  applied  for  the  ben- 
efit of  each  school  and  road  district  of  the  town)  may  be  assessed  and  levied 
npon  the  property  of  the  tax-ptiyers  of  the  towli;  and  where  an  action  is 
bronght  to  restrain  the  sale  of  land  upon  which  the  same  are  levied  for  it9 por- 
tion of  the  tax.  it  is  ho  objection  to  the  validity  of  the  tax  that  the  districts  in 
which  the  land  is  located  are  not  composed  o^  contiguous  territory,  and  that 
the  specific  amount  of  tax  to  be  raised  for  each  district  is  not  assessed  and  lev- 
ied npon  the  property  of  the  tax-payers  of  the  districts  severally. 

Bill  in  equity  to  restrain  the  sale  of  plaintiff's  lands  for  the  coUeO' 
tion  of  state,  county,  town,  school-district,  and  highway  taxes  assessed 
thereon  in  1883.  Upon  hearing  upon  bill,  answer,  and  proofs,  at 
the  June  term,  1884,  the  assessment  was  set  aside  and  a  reassess- 
ment ordered.  The  previous  opinion  of  the  court  herein  is  reported 
in  20  Fed.  Bep.  341.  Upon  the  completion  of  the  reassessment, 
plaintiff,  nnder  chapter  128,  Laws  Wis.  1881,  filed  a  large  number 
of  objections  thereto,  and  against  the  legality  of  the  taxes  reassessed 
and  relevied  upon  said  lands.  Those  relied  upon  at  the  hearing  were 
the  following,  to-wit :  (1)  That  the  school-district  taxes  upon  plain* 
tifif's  lands  in  school-districts  Nos.  1  and  3,  in  the  town  of'  Emerald, 
were  illegal  and  void  because  said  districts  were  not  composed  of  con- 
tignons territory,  as  required  by  section  412,  Eev.  St.  Wis.  Plaintiff's 
lands  were  situated  in  said  town  of  Emerald,  in  said  St.  Croix  county, 
which  town  was  composed  of  two  government  townships,  viz.,  town- 
ship 30.  range  15  W.,  and  township  30,  range  16  W.  Township  80, 
range  15,  was  mostly  wild  and  uncultivated,  while  township  30,  range 
16,  was  quite  well  settled.  Said  town  was  originally  divided  into 
three  school-districts, — Nos.  1,  2,  and  3.  The  school-house,  and 
principal  part  of  the  territory,  of  No.  1  was  in  township  30,  range  16. 
Jnne  15,  1882,  the  town  board  of  supervisors,  by  an  order  of  that 
date,  annexed  sections  31,  33,  33,  and  W.  ^  of  section  34,  in  town- 
•faip  30,  range  15,  to  said  district  No.  1 ;  but  this  last-mentioned  ter- 
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ritory  was  more  than  a  mile  from  the  rest  of  the  district,  in  township 
80,  range  16;  hence  was  not  oontiguous  thereto.  District  No.  3, 
down  to  August  21,  18&1,  was  composed  of  two  tiers  of  sections,  ex- 
tending entirely  across  the  north  side  of  said  town,  and  hence  was 
12  miles  long  and  2  wide,  and  embraced  24  sections.  On  August 
21, 1881,  said  board  formed  a  new  school-district  from  No.  3  by  tak- 
ing from  the  center  thereof  12  sections,  and  thus  forming  a  district 
six  miles  long  by  two  wide.  By  the  formation  of  this  new  district. 
No.  3  was  cut  in  two,  leaving  six  sections  thereof  upon  the  east  side 
of  this  new  district  and  six  upon  the  west,  bo  that  said  remaining 
portions  of  No.  3  were  widely  separated;  but  the  portion  upon  the 
east  of  this  new  district  was  wilderness.  The  school-house  was  in 
the  portion  upon  the  west.  All  of  plaintiff's  lands  were  in  township 
30,  range  15,  and  a  portion  thereof  in  the  non-contiguous  territory  of 
said  districts  Nos.  1  and  3,  in  said  township.  (2)  That  the  highway 
taxes  upon  plaintifi's  lands  in  road -districts  Nob.  1,  3,  and  7  were  il- 
legal and  void  because  said  districts  were  not  composed  of  contiguous 
territory.  Said  districts,  at  the  time  of  the  levying  of  the  highway 
taxes  in  1882,  and  the  relevying  of  the  san^e  in  1S84,  were  composed 
of  non-contiguous  territory,  a  portion  of  each  being  in  township  30, 
range  16,  and  a  portion  in  township  30,  range  15;  said  portions 
being  separated  by  the  intervening  territory  of  other  road-districts. 
Defendants  contended  that  the  fact  that  said  school  and  road  districts 
were  not  composed  of  contiguous  territory  did  not  render  the  school 
and  highway  taxes. therein \inequal  or  unjust,  and  that  the  legality  of 
said  disliricts  could  not  be  assailed  in  this  action.  Said  town,  at  its 
annual  town  meeting  in  1882,  voted  to  levy  a  tax  of  $100  for  each 
road-district,  making  $800  for  the  eight  road-districts  into  which 
said  town  was  divided.  Said  $800  was  relevied  and  extended  by  the 
town  clerk  upon  the  reassessment  roll,  upon  the  valuations  as  of  the 
year  1882  therein  contained,  and  was  placed  in  the  column  with  the 
state,  county,  and  other  town  taxes  of  that  year.  Plaintiff  objected 
that  said  $800  was  a  highway  tax,  and  should  have  been  assessed  by 
the  town  board  of  supervisors,  under  sections  1239,  1240,  Bev.  St. 
Wis.,  upon  the  valuations  of  1881  in  each  district,  instead  of  upon 
the  valuations  of  1882  upon  the  entire  town;  and  that  therefore  they 
were  illegal  and  void ;  and  having  been  indistinguishably  mingled  with 
the  state,  county,  and  town  taxes,  the  whole  was  thereby  rendered 
void. 

Bilker  d  Smith  and  J.  G.  Spooner,  for  plaintiff. 

li.  H.  Start  and  L.  P.  Wetherby,  for  defendants. 

BcNN,  J.  The  objection  to  the  reasseBsment  of  the  tax  of  most 
force  seems  to  be  that  the  $800  of  road  tax  which  was  voted  by  the 
electors  at  the  annual  town  meeting  of  1882,  and  placed  in  with  the 
other  town  taxes,  and  levied  upon  the  property  of  the  whole  town, 
upon  the  tax  roll  of  that  year,  should  have  been  levied  upon  the  roll 
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of  the  preceding  year,  and  raised,  not  npon  the  property  of  the  town 
generally,  bat  $LQO  in  each  of  the  eight  road-distriots  of  ^e  town, 
and  carried  out  in  a  separate  colnmn..  If  the  objection  is  good  at  all, 
it  vill  be  fatal  to  the  assessment,  as  il  is  impracticable  to  separate 
what  is  legal  from  what  is  illegal.  But,  upon  consideration,  I  think 
the  objection  not  tenable.  The  authority  under  which  ihe  $800  road 
tax  was  voted  is  contained  in  section  776,  Bev.  St.  Wis.,  which  gives 
power  to  the  qualified  voters  of  each  town,  at  the  annual  town  meet* 
ing,  to  vote  to  raise  money  for  the  repair  and  building  of  roads  and 
bridges,  or  either. 

In  the  town  of  Emerald,  which  consisted  of  eight  road  districts, 
the  electors,  at  the  annual  town  meeting,  voted  to  raise  "one  hundred 
dollars  levied  for  each  road-di»trict, — $800. "     This  is  the  record  in  ev- 
idence.    It  is  contended  that  the  effect  of  this  vote  was  to  levy  $100 
npon  the  property  of  each  road  district,  though  it  is  concededby  plain- 
tiff in  his  brief  that  the  electors  usually  vote  for  highway  taxes  a  cer- 
tain number  of  mills  npon  the  dollar,  and  the  supervisors  also  add  a 
mill  tax,  and  that  this  would,  of  course,  make  a  uniform  percentage 
for  the  entire  town;  and  it  seems  quite  clear  to  the  court  that  such  a 
course  wonld  have  been  a  compliance  with  the  statute.     But  is  not 
what  the  electors  did,  in  substance,  the  same  thing  ?    The  statute,  in 
terms,  does  not  confine  the  vote  to  a  mill  tax,  and  I  see  no  reason 
why  the  electors  could  not  have  voted  to  raise  $800  on  the  town,  to 
be  laid  out,  $100  in  each  road-district,  or  as  the  town  board  might 
see  fit  to  expend  it,  upon  the  highways  of  the  town.     It  seems  as 
though  this  is  what  the  statute  contemplated,  rather  than  to  give  the 
electors  power  to  raise  certain  sums  separately  upon  the  property  in 
each  road-district.     The  same  language  which  gives  power  to  raise 
money  for  roads  applies  also  to  bridges,  the  taxes  for  which,  I  believe, 
are  always  levied  upon  the  town  generally.   Possibly,  under  the  statute, 
I       the  electors  might  raise  different  sums  for  each  road-district,  to  be 
I       levied  and  raised  npon  the  property  of  the  several  districts;  but  I 
j       would  not  think  that  is  what  the  statute  means,  and  I  do  not  under- 
j       stand  such  to  be  the  effect  of  the  vote  taken  in  this  case.     Voting 
I       $100  for  each  road-district,  making  an  aggregate  of  $800  in  the  town, 
does  not  necessarily  mean  that  the  $100  is  to  be  levied  upon  the 
j       property  of  the  road-district;  and  if  tike  town  authorities  were  justi- 
fied in  levying  the  $800  upon  the  property  of  the  town,  the  fact  that 
the  road  tax  is  not  carried  out  in  separate  columns  cannot  affect  the 
j       validity  of  the  tax,  as  no  one  is  injured  in  any  way  by  it. 
!  I  think,  also,  there  was  no  error  in  levying  the  assessment  of  the 

highway  tax  npon  the  new  valuation.  This  seems  to  me  evident 
from  chapter  128,  Sess.  Laws  Wis.  1881,  governing  proceedings  of 
this  sort.  In  regard  to  the  defendant's  claim,  that  12  per  cent,  in- 
terest sboald  be  allowed  from  January  1,  1883,  L  think  the  provis- 
ions he  cites  do  not  apply  to  a  case  like  this,  where  a  reassessment 
has  been  ordered  upon  the  original  tax  being  held  illegaL 
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I  think  the  plaintifiF's  objections  to  the  reassessment  should  be 
overruled,  and  that  an  order  should  be  made  in  aqitkurdanee  with  the 
provision  of  chapter  128,  Law^  Wis.  1881,  requiring  the  plaintiff  to 
pay  into  court,  for  the  use  and  bene&t  of  the  defendants,  the  amount 
of  the  tax  assessed  upon  his  lands  according  to  the  reassessment  tax 
roll,  which  I  believe  is  $1,839.96,  or  $70.20  less  than  the  original 
assessment,  which  was  $1,910.16;  and  that  upon  complying  with 
such  order  of  the  court  a  judgment  be  entered  against  the  defendants, 
with  costs. 

The  order  may  be  entered  nunc  pro  tunc  Ss  of  the  June  term,  when 
the  cause  was  heard. 


FcNE,  Adm'r,  v.  Anolo-Ahebican  Ins.  Co.* 
(Circuit  Court,  E.  D.  Miuouri.    April  83. 1880.) 

COHPORATIOTT— SBKVIOE  OS"  PbOCBSB  ON  FOBBION  FlRB  IHBUBANCE  COMFAinES  UK- 

DKR  Missouri  Statutes. 

Where  a  foreign  fire  insurance  company  does  bnsinesa  in  Missouri  throngh 
an  agent,  without  complying  with  the  requirements  of  the  Revised  Statutes 
of  that  state  as  to  the  appointment  of  an  agent  to  receive  service  of  process, 
process  may  be  served  in  suits  against  it  upon  the  agent  throngh  whom  ii 
transacted  its  business. 

At  Law.     Suit  upon  a  fire  insurance  policy. 

The  summons  was  served  upon  William  A.  Noyes,  as  agent  of  the 
defendant,  which  is  a  foreign  company.  The  defendant  filed  an  an> 
swer  containing  a  general  denial,  and  stating  that  said  Noyes  has 
never  had  any  authority  to  accept  service  of  any  legal  process  on  it, 
and  that  there  is  no  agent  or  person  representing  it  in  this  state  who 
has  authority  to  accept  service.  The  Revised  Statutes  of  Missoari 
provide  (§  3489)  that  "a  summons  shall  be  executed,  •  *  »  where 
defendant  is  a  corporation  or  joint-stock  company,  organized  under 
the  laws  of  any  other  state  or  country,  and  having  an  office  or  doing 
business  in  this  state,  by  delivering  a  copy  of  the  writ  and  petition  to 
any  ofiBcer  or  agent  of  such  corporation  or  company  in  charge  of  any 
office  or  place  of  business,  or  if  it  have  no  office  or  place  of  business, 
then  to  any  officer,  agent,  or  employe  in  any  county  where  such  serv- 
ice may  be  obtained."  Said  statutes  also  provide  (§  6013)  that  "any 
insurance  company  not  incorporated  by  or  organized  under  the  la,w8  of 
this  state,  desiring  to  transact  any  business  by  any  agent  or  agents  in 
this  state,  shall  first  file  with  the  superintendent  of  the  insurance 
department  a  written  instrument  or  power  of  attorney,  duly  signed 
and  sealed,  appointing  and  authorizing  &ome  person,  who  shall  be  a 
resident  of  this  state,  to  acknowledge  or  receive  service  of  process, 

'Beported.by  BenJ.  F.^ez,  Bsq.,  of  the  St.  Louis  bar. 
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and  apon  whom  process  may  be  served  for  and  in  behalf  of  such 
eompany  in  all  proceedings  that  may  be  instituted  against  said  com- 
pany in  any  other  court  of  this  state,  or  in  any  court  of  the  United 
States  in  this  state;  and  consenting  that  service  of  process  upon  any 
agent  or  attorney  appointed  under  the  provisions  of  this  section 
should  be  taken  and  held  to  be  as  valid  as  if  served  upon  the  com- 
pany, according  to  the  laws  of  this  or  any  other  state ;  and  such  in- 
strument shall  furthermore  provide  that  such  attorney's  authority 
iliall  continue  until  revocation  of  his  appointment  is  made  by  such 
eompany  by  filing  a  similar  instrument  with  said  superintendent, 
whereby  another  person  shall  be  appointed  as  suoh  attorney." 

George  M.  Stewart,  for  plaintiff. 

/.  L.  d  F.  P.  Blair,  for  defendant. 

Tbbat,  3.,  {prallt/.)  The  amount  of  loss  was  in  excess  of  the  sum 
insured.  The  proofs  of  the  loss  were  duly  made,  whereby  the  amount 
of  the  policy,  to-wit,  $1,100,  was  payable  October  1,  1885.  Hence, 
the  only  inquiry  is  as  to  the  sufficiency  of  the  service  on  the  agent 
Noyes  whereby  the  defendant  could  be  bound.  As  heretofore  held,  by 
this  court,  the  contract  of  insurance  was  made  in  this  district  by  said 
Noyes,  as  agent  of  the  defendant,  and  consequently  said  agent  under 
the  rules  of  law  still  remained  such  agent  for  the  purposes  of  service, 
Dnless,  possibly,  due  notice  had  been  given  to  the  plaintiff  that  he 
had  ceased  to  be  said  agent.  Where  contracts  by  a  foreign  insurance 
eompany  are  made  in  a  state  without  regard  to  its  legal  require- 
ments, the  company  should  not  be  permitted  to  escape  from  its 
liabilities  through  its  non-compliauce  with  the  statutory  laws  of 
said  state.  It  appears  that  this  policy  was  formally  delivered  and 
premiums  collected  thereon  by  the  company's  agent,  W.  A.  Noyes, 
within  this  district;  that  service  in  this  case  was  had  on  said  agent 
Noyes;  therefore  neither  a  motion  to  quash  nor  a  plea  in  abatement 
as  to  service  could  prevail.  The  defendant  company  delivered  the 
eoDtract  and  collected  the  premium  thereon  through  its  said  agent 
within  this  jurisdiction,  and  it  must  be  held  that  he  continued  to 
be  the  agent  of  this  company  for  all  the  purposes  of  said  contract 
ontil  the  final  determination  thereof,  unless  something  to  the  con- 
trary is  shown.  The  fact  that  he  invaded  the  territorial  jurisdio* 
tion  of  Missouri  without  compliance  with  its  statutory  demands  can- 
not excuse  him  or  the  company  he  represented  from  the  obligations 
of  the  contract..  Were  this  otherwise,  a  party  would  be  permitted 
to  take  advantage  of  its  own  violations  of  the  law  to  escape  its  right- 
fnl  obligations. 

Judgment  for  plaintiff  for  the  sum  of  $1,100,  with  interest  at  6  per 
cent,  per  annum  from  October  1,  1885,  to  date,  to-wit,  $1,136.85. 
v.27F.no.4— 22 
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WooovABO  V.  Gould.* 
(CireuU  Court,  B.  D.  MUtouri.    April  21, 1886.) 

Assumpsit— Plkadinos — Contracts. 

In  a  suit  for  breach  of  a  contract  the  complete  performaace  of  which  hu 
been  abandoned  by  the  plaintiff  becaase  of  the  defendant's  refusal  to  pro- 
ceed, the  petition  should  show  that  something  is  due  the  plaintiff  on  account 
of  what  he  did  before  such  refusal  and  abandonment. 

At  Law. 

Krum  d  Jonas,  for  plaintiff. 
Bennett  Pike,  for  defendant. 

Tbeat,  J.,  (orally.)  When  this  case  was  presented  to  the  court  on 
the  demurrer  to  the  first  amended  petition  an  order  was  made  tl^at 
the  then  amended  petition  should  be  made  more  definite.  The  second 
amended  petition  is  now  to  be  considered  under  a  demurrer  filed.  The 
said  second  amended  petition  is,  to  a  large  extent,  quite  aa  vague  and 
indefinite  as  the  former  amended  petition,  yet  the  demurrer  must  rest 
on  the  allegations  as  now  presented.  Applying  the  ordinary  rules 
pertaining  to  pleadings,  it  seems  that  there  was  an  arrangement  be- 
tween plaintiff  and  defendant  for  the  organization  of  a  corporation 
the  benefits  of  which,  when  organized,  were  to  be  divided  between  the 
respective  parties  on  th^  terms  stated,  the  defendant  paying  certain 
preliminary  costs  and  expenses.  The  petition  avers  that  the  plaintiff, 
on  whom  the  duty  devolved,  bad  done  some  work  looking  to  the  or- 
ganization of  the  proposed  corporation,  which  corporation  never  was 
organized.  The  petition  also  avers  that  certain  expenses  for  the  sur- 
vey and  location  of  the  proposed  railroad  had  been  incurred.  It  no- 
where avers  that  said  expenses  bad  not  been  paid  by  the  defendant. 
It  does  aver  that  while  the  plaintiff  was  ready  and  willing  to  perform 
the  agreement  on  his  part,  the  defendant  refused  to  proceed  further 
under  said  agreement.  What,  under  such  statement,  would  be  the 
cause  of  action?  Damages  actually  incurred  by  such  breach,  but  not 
prospective  or  speculative  damages.  Nothing  appears  in  the  petition 
to  show  non-payment  by  the  defendant  of  all  costs  and  expenses  in- 
curred prior  to  the  abandonment  of  the  enterprise.  On  the  face  of 
the  petition  it  appears  that  the  plaintiff  did  not  complete  the  organ- 
ization of  the  corporation  as  agreed,  nor  that  the  expenses  for  pre- 
liminary work  had  not  been  fully  paid  by  defendant.  Therefore, 
despite  the  general  allegation  in  the  petition  that  the  plaintiff  had 
performed  all  that  was  required  of  him  to  be  performed,  the  specific 
allegation  shows  that  he  did  not  so  do.  The  legal  consequence  is 
that  a  contemplated  enterprise  having  been  abandoned,  neither  party 
proceeding  therewith,  the  sole  right  of  recovery  under  the  most  favor- 

>  Reported  by  BenJ.  F.  Bex,  Esq.,  of  the  St.  Louis  bar. 
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able  eireamsiances  woald  be  a  reimbnrsement  to  plaintiff  of  expenses 
ioenrred  and  unpaid  by  the  defendant  for  which  he  was  liable.     In 
this  latter  respect  the  petition  is  devoid  of  essential  allegations  to 
make  a  canse  of  action. 
Demurrer  sostained. 


Clabe  v.  Hahmett. 

iOirenit  Court,  D.  Kansas.    April,  1886.) 

Writ  Asm  Prockss — Service  by  Publication — Smr  to  Quiet  Tttlb — STrses- 

qOKKT  E.IECTMENT. 

A  decree  in  a  suit  to  quiet  title  in  tlie  circuit  court  against  a  defendant  who 
is  a  citizen  of  another  state,  rendered  on  service  of  summons  by  publication, 
will  not  bar  a  subaequent  action  of  ejectment  by  the  defendant  to  recover  the 
land  involved. 

At  Law. 

/.  O.  Sloneeker,  for  plaintiff. 

Fabiug  M.  Clarke,  for  defendant. 

FoeTBB,  J.  Action  in  ejectment  by  the  plaintiff  to  recoTer  certain 
real  estate  situate  in  Marshall  county,  Kansas.  Defendant  pleads  in 
bar  a  decree  of  this  court  in  the  case  of  Charles  L.  Flint  against  David 
M.Clark,  said  plaintiff,  and  others,  quieting  the  title  of  said  Flint  to 
the  land  in  controversy,  and  decreeing  Clark's  title  invalid,  and  bar- 
ring him  from  asserting  the  same ;  that  said  defendant  holds  title  to  the 
land  under  said  Flint,  etc.  To  this  plea  the  plaintiff  files  a  general 
demurrer. 

It  appears  from  the  record  of  Flint  v.  Clark  that  Flint  held  a  tax 
deed  on  the  land,  and  that  he  filed  a  bill  in  equity  against  said  Clark 
and  others  to  quiet  his  title,  and  to  bar  them  from  asserting  any  claim 
to  the  land.  In  bis  bill,  after  setting  out  bis  tax  deed,  he  avers  "that 
each  of  the  said  defendants  claims  some  title,  estate,  interest  in,  or 
lome  lien  or  claim  upon,  the  lands,  by  patent  from  the  United  States, 
or  through  grantors  under  such  patents ;  and  claiming  that  there  are 
errors  and  irregularities  connected  with  the  issue  of  said  tax  deeds 
which  render  the  same  voidable.  *  *  •  And  plaintiff  avers  that 
the  said  estate  of  the  defendants  was  divested  by  the  said  tax  deeds, 
aod  the  said  claims  and  pretenses  are  unjust,  inequitable,  and  un- 
founded, and  tend  to  the  manifest  injury  of  the  plaintiff,  and  to  dis* 
tarb  him  in  the  enjoyment  of  his  said  estate,  and  to  prevent  an  ad« 
vantageons  sale  thereof."  He  therefore  prays  that  his  title  may  be 
established  and  quieted,  and  that  defendants,  and  all  persons  claim- 
ing under  them,  be  forever  barred  from  asserting  title,  etc.  Clark 
vas  and  is  a  citizen  of  Massachusetts,  and  service  of  process  was 
made  on  him  by  publication  in  a  newspaper,  under  the  act  of  congress 
of  March  3, 1875.     He  made  no  appearance,  and  a  decree  was  entered 
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as  prayed  for.    This  question  goes  to  tbe  jurisdiction  of  the  ooart  to 
make  such  decree  on  service  by  publication. 

Ths  statutes  of  Kansas  authorize  such  a  suit  and  such  service.  St. 
1879,  Code,  §  72,  p.  594.  The  act  of  congress  of  March  3, 1875,  au- 
thorizes such  service  in  suits  pending  in  this  court  to  remove  any  in- 
cumbrance or  lien  or  cloud  upon  the  title  to  real  or  personal  property 
tvithin  the  district,  when  one  or  mote  of  the  defendants  shall  not  be 
an  inhabitant  of,  or  found  within,  the  district,  etc.  It  will  be  observed 
that  this  act  does  not,  in  terms,  authorize  such  service  in  suits  to 
quiet  title,  but  it  is  difficult  to  perceive  wherein  such  a  suit  is  not  as 
much  a  proceeding  in  rem  as  a  suit  to  remove  a  cloud.  On  the  other 
htod,  I  think  it  must  be  conceded  that  if  a  suit  to  remove  a  cloud  is 
a  proceeding  in  personam,  a  suit  to  quiet  title  must  be  held  as  coming 
under  that  class.  The  supreme  court  has  decided  that  a  suit  to  quiet 
title,  in  a  case  like  Flint  t.  Clark,  under  a  statute  of  a  state,  is 
maintainable  on  the  eqaity  side  of  this  court  when  the  defendant  is 
in  oourt.  Holland  v.  ChaUen,  110  U.  8.  16;  8.  C.  8  Sup.  Ct.  Eep. 
495;  Reynolds  v.  Bank,  112  D.  8.  405;  8. 0.  6  8up.  Ct.  Eep.  213.  It 
is  unnecessary  to  cite  authorities  to  sustain  the  rule  of  law  that  no 
personal  judgment  can  be  rendered  against  a  party  unless  he  has  been 
served  with  process  or  makes  voluntary  appearance,  nor  is  it  neces- 
sary to  cite  authorities  to  tbe  other  rule  that  an  adjudication  in  rem 
can  be  made  when  the  court  has  obtained  jurisdiction  of  the  res  with- 
out personal  service  of  process  on  the  person.  It  would  follow  that 
if  the  suit  by  Flint  to  quiet  his  title  was  a  proceeding  in  personam, 
and  not  in  rem,  tbe  decree  of  the  oourt,  so  far  as  it  sought  to  adjudi- 
cate and  bar  Clark's  title  to  tbe  land,  was  coram  nonjvdice,sad.  void. 
The  supreme  court  of  the  United  States  has  declared  that  a  salt  to 
remove  a  cloud  from  tbe  title  to  real  estate  is  a  proceeding  in  personam, 
(Hart  V.  Sansom,  110  U.  8. 151,  8.  C.  3  Sup,  Ct.  Rep.  686,)  and  that 
jurisdiction  of  the  person  is  necessary  to  making  the  decree. 

As  before  stated,  if  a  suit  to  remove  a  cloud  is  a  personal  action,  I 
think  it  must  be  conceded  that  a  suit  to  qniet  title  is  Ukewise.  There 
is  no  seizure  or  taking  of  the  property  by  the  court,  nor  any  decree 
for  its  sale,  or  for  any  act  or  thing  to  be  done  in  regard  to  the  thing 
itself,  which  is  required  to  make  it  a  proceeding  in  rem.  Pennoyer  t. 
Neff,  95  U.  S.  714 ;  Webster  v.  Reid,  11  How.  437.  The  proceeding  ap- 
pears to  be  directed  against  the  person.  It  is  true  it  does  not  seek 
to  compel  him  to  execute  a  release  of  his  pretended  title,  but  rather 
seeks  to  enjoin  and  bar  him,  and  all  persons  claiming  under  him, 
from  asserting  any  title  or  interest  in  the  land.  In  Hart  v.  Santom, 
supra,  the  court  say : 

"Generally,  if  not  universally,  equity  jurisdiction  is  exercised  in  personatn, 
and  not  in  rem,  and  depends  upon  the  control  of  the  court  over  the  parties  by 
rejison  of  their  presence  or  residence,  and  not  upon  the  place  where  the  land 
lies  in  regard  to  which  relief  is  sought.  *  *  *  It  has  no  inherent  power, 
by  the  mere  force  of  its  decree,  to  annul  a  deed  or  to  establish  a  title." 
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The  ooort  farther  saj  it  would  doubtless  be  within  the  power  of  the 
Elate  in  which  the  land  lies  to  provide  that  the  court  might  appoint  a 
trustee  to  execute  or  cancel  a  dedd  on  behalf  of  a  defendant  not  found 
within  the  jurisdiction  of  the  court.  Maasie  t.  Watts,  6  Granch,  148; 
OrtoB  V.  SmitA,  18  How.  263;  Wehater  y .  Reid,  mpra. 

Believing,  as  I  do,  that  the  supreme  court  has  established  the  rule 
of  law  applicable  to  this  case,  it  is  not  necessary  for  me  to  disousB  it 
as  an  original  proposition,  or  to  refer  to  the  general  views  presented 
by  defendant's  counsel,  or  by  Mr.  Justice  Hunt  in  his  dissenting  opin- 
ion in  Pennoyer  t.  Nef,  however  much  of  reason  they  might  present 
to  my  mind  if  the  questio.n  was  not  stare  decisis. 

The  plaintiff's  demurrer  must  be  sustained;  and  it  is  bo  ordered, 
with  leave  to  defendant  to  answer. 


United  States  v.  Mobbis,  Ex'r.' 

(District  Court,  E.  D.  Pennsylvania.    1886.) 

Taxatioh — IxoACt  Tax— Act  or  Cohobbbs  of  Juhb  80, 1884. 

When  a  testator  has  abandoned  h!g  residence  in  this  country,  the  legacies 
provided  for  by  his  will  are  not  subject  to  the  legacy  tax  provided  for  by  the 
act  of  congress  of  Jane  80,  1864.  U.  B.  v.  HanneuitU,  13  Fed.  Rep.  617,  fol- 
lowed. 

Trespass  on  the  ease. 
The  jury  found : 

(1)  Prior  to  the  year  1866  the  defendant's  testator,  Hartman  Kubn,  was  a 
citizen  of  the  United  States,  and  resided  in  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania. 

(2)  In  May,  1866,  he  abandoned  his  residence  in  Philadelphia,  and  went 
with  his  family  to  live  in  Europe,  with  the  intention  of  permanently  residing 
abroad. 

(3)  On  January  23, 1870,  the  said  Hartman  Kuhn  died  at  Rome,  Italy, 
where  be  was  domiciled  at  the  time  of  his  death. 

(4)  By  his  will  tlie  said  Hartman  Kuhn  bequeiithed  one-third  of  his  per- 
sonal property  absolutely  to  his  wife,  and  the  remaining  two-thirds  thereof 
to  three  trustees,  in  trust  for  his  son,  and  of  his  said  will  the  testator  ap- 
pointed his  wife  to  be  executrix  and  his  brother  and  the  defendant  to  be 
executors.  The  latter  alone  resided  in  the  United  States,  and  to  him  alone 
letters  testamentary  were,  on  the  twenty-first  day  of  February,  1870,  granted 
by  the  register  of  wills  for  the  county  of  Philadelphia  aforesaid. 

(5)  The  total  net  amount  of  the  personal  property  of  the  said  testator  in 
tliestate  of  Pennsylvania  which  came  into  the  hands  of  the  defendant  as  exec- 
utor was  eil0,256.»0. 

(6)  On  the  fourteenth  of  March,  1871,  the  executor  filed  his  final  account 
in  the  office  of  the  register  of  wills  for  the  county  of  Philadelphia,  which  was 
duly  audited  and  confirmed  by  the  orphans'  court  of  the  said  county,  and  the 

'  Beported  bjr  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  hw. 
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balance  of  the  personal  property  thereupon  distributed  to  the  legatee  under 
the  will. 

(7)  The  succession  tax  due  the  United  States  was  paid  bj  the  trustees  in 
Septeml>er,  1871,  but  the  legacy  tax  on  the  personal  property  was  not  paid. 

(8)  The  defendant  in  not  paying  the  legacy  tax  acted  under  the  advice  of 
counsel,  who  so  advised;  and  prior  to  such  advice  the  commissioner  of  in- 
ternal revenue  had  decided  tltat  "unless  a  testator  who  dies  in  a  foreign 
country  has  a  residence  in  tlie  United  States  his  legatees  in  this  country  are 
not  subject  to  the  legacy  tax."  The  facts  contained  in  this  paiagraph  were 
communicated  in  1871  to  the  collector  of  internal  revenue  of  this  district. 

(9)  The  writ  in  this  case  issued  October  3,  1879. 

If  upon  the  above  facts  the  court  shall  be  of  opinion  that  the  defendant  is 
liable  for  the  legacy  tax  upon  the  personal  property  of  the  said  Hartman 
Kuhn,  deceased,  then  the  jury  find  for  the  plaintiff,  and  assess  the  damages 
at  $785.04.  If  upon  the  above  facts  the  court  shall  be  of  the  opinion  that  the 
defendant  is  liable,  not  only  to  the  said  legacy  tax,  but  also  for  tlie  penalty 
for  previous  non-payment  thereof,  then  the  jury  find'  for  the  plaintiff,  and 
assess  the  damages  at  $1,087.84.  If  upon  the  above  facts  the  court  shall  be 
of  the  opinion  that  the  defendant  is  not  liable  for  the  said  legacy  tax,  then 
the  jury  find  for  the  defendant. 

John  K,  Valentine,  for  the  United  States. 
William  H.  Rawle,  for  defendant. 

BuTLEB,  J.  Under  the  facts  stated  in  the  special  verdict  the  defend- 
ant  is  entitled  to  judgment.  The  testator  having  abandoned  his  resi- 
dence in  this  country,  and  removed  to  Europe, — where  he  died, — 
the  legacies  provided  for  by  his  will  are  not  affected  by  the  act  of 
congress  of  June  30,  1864.  The  case  cannot  be  distinguished  from 
U.  S.  V.  Hannewell,  13  Fed.  Rep.  617. 

The  clerk  is  therefore  directed  to  enter  judgment  for  the  defendant. 


Bobbins  v.  Linooln. 

(Oirouit  Court,  N.  B.  IWnoU.    April,  1886.) 

Wbtt  and  Peocess— Exemption  op  Attobnet  fkom  Another  State  Attend- 
mo  Court— Rev.  St.  III.  Ch.  2,  §  8. 

Under  the  Illinoi>4  statute  a  resident  attorney  may  be  served  with  summons 
in  a  civil  action  or  suit  while  in  attendance  upon  tne  courts,  and  an  attorney 
from  another  state  has  no  greater  privilege. 

At  Law. 

Trnmbull,  Washburn  it  Rohbim,  for  complainant. 

John  Woodbridge,  for  defendant. 

Blodqett,  J.,  (orally.)  This  is  a  motion  to  quash  the  service  of 
summons  on  the  defendant,  Timothy  D.  Lincoln,  the  ground  for  the 
motion  being  that  Mr.  Lincoln,  who  is  a  resident  of  the  city  of  Cin- 
cinnati and  an  attorney  at  law,  came  into  this  district  for  the  purpose 


Digitized  by 


Google 


BOBBINS  V.  UMOOLN.  848 

of  attendfng  to  the  trial  of  a  cause  pending  before  this  court  in  which 
he  vas  counsel  and  solicitor,  and  while  here  was  served  with  the  or- 
dinary chancery  subpcena  or  summons  requiring  him  to  appear  and 
answer  the  complainant's  bill  at  a  future  day.  In  resisting  this  mo- 
tion, one  of  the  points  made  by  the  complainant  is  that  Mr.  Lincoln 
is  not  a  menaber  of  the  bar  of  this  court.  This  point  is  not  well  taken, 
it  being  personally  known  to  myself,  and  would  undoubtedly  be  es- 
tablished by  the  records  of  this  court,  but  for  the  fact  they  were  de- 
stroyed by  the  fire  of  1871,  that  Mr.  Lincoln,  as  early  as  1856,  was 
admitted  as  an  attorney  in  this  conrt,  and  appeared  in  a  series  of  very 
important  cases  then  pending  here.  Further  than  that,  the  supreme 
court  of.  the  United  States  has  held  that  a  member  of  the  bar  of  the 
supreme  court  is  entitled  to  practice  in  any  of  the  federal  courts,  and 
Mr.  Lincoln  has  for  many  years  past,  as  tbe  reported  cases  show,  ap- 
peared as  attorney  in  cases  before  the  supreme  court  of  the  United 
States. 

The  qaestion  raised  by  this  motion  involves  the  construction  to  be 
given  the  Illinois  statute  in  regard  to  the  privilege  of  attorneys  and 
officers  of  courts.  I  do  not  see  that  a  member  of  the  bar  from  neigh- 
boring states  is  entitled  to  any  greater  privilege  than  a  member  of  tbe 
bar  of  oar  own  state  as  to  service  of  process  upon  him  while  in  tbe 
exercise  of  his  professional  functions.  Section  8,  c.  12,  Bev.  St.  111., 
provides : 

"All  attorneys  and  counselors  at  law,  judges,  clerks,  sheriffs,  and  all  other 
officers  of  the  several  couits  within  this  state,  shall  be  liable  to  be  arrested  and 
held  to  bail,  and  shall  be  subject  to  the  same  legal  process,  and  may  in  all  re- 
spects be  prosecuted  and  proceeded  against  in  the  same  court,  and  in  the  same 
manner,  as  other  persons,  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding: provided,  nevertheless,  said  judges,  counselors,  or  attorneys, 
derkfl,  sheriffs,  or  other  officers  of  the  several  courts,  shall  be  privileged  from' 
arrest  while  they  are  attending  court,  and  while  going  to  and  returning  from 
conrt." 

This  statute  has  never  been  passed  upon  by  the  supreme  court  of 
this  state,  and  I  am  compelled  to  give  it  such  construction  as  it  seems 
to  me  tbe  legislature  of  the  state  intended.  The  word  "arrest,"  as 
used  in  connection  with  the  privilege  of  members  of  congress,  officers 
of  courts,  witnesses,  ete.,  has  been  construed  by  many  of  the  courts, 
and  several  of  tbe  federal  courts,  to  include  the  service  of  summons ; 
so  that  there  is  a  line  of  decisions  running  through  the  state  and  fed- 
eral reports  holding  that  service  of  summons  on  a  party  is  equivalent 
to  an  arrest,  and  that  the  privilege  from  arrest  is  violated  by  the  serv- 
ice of  a  sammons.  The  statute  of  Illinois,  however,  I  think,  clearly 
implies  by  the  word  "arrest"  a  detention  of  the  person  within  tbe 
technical  and  legal  meaning  of  the  word  in  contradistinction  to  mere 
service  of  summons,  because  the  first  paragragh  of  the  section  which 
I  have  jnst  read,  after  enumerating  the  persons,  says,  "Shall  be  lia- 
ble to  be  arrested,  and  held  to  bail,"  thereby  implying  something 
more  than  service  of  sammons  on  them  which  shall  require  their  at> 
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tendance  at  a  fntare  day;  and  althoagh  the  proviso  of  the  statnte 
under  whioh  these  persons  are  privileged  when  in  attendance  upon 
the  courts  uses  the  word  "arrest,"  yet,  at  the  same  time,  it  is  very 
evident  that  the  word  as  used  in  the  proviso  relates  back  to  the  nse 
of  the  same  word  in  the  body  of  the  section ;  so  that  I  have  no  doubt 
the  legislature  of  Illinois  intended  that  the  privilege  should  be  only 
from  being  arrested  and  held  to  bail. 

The  evident  purpose  and  meaning  of  the  Illinois  statute,  when  all 
considered  together,  is,  as  it  seems  to  me,  to  privilege  an  attorney 
from  actual  arrest  while  in  attendance  upon  the  courts  where  he  has 
professional  duties  to  perform ;  as,  if  arrested  at  such  time  and  im- 
prisoned, or  obliged  to  seek  bail,  the  rights  of  his  client  may  be  jeop- 
ardized, and  the  business  of  the  court  interrupted  or  delayed ;  but  it 
only  privileges  him  from  such  service  of  process  as  involves  impris- 
onment or  holding  to  bail. 

I  do  not  intend  in  deciding  this  motion  to  be  understood  as  dissent- 
ting  from  the  cases  where  it  has  been  held  that  a  person  coming  into 
the  district  as  a  witness  is  privileged  from  being  served  by  summons, 
nor  the  cases  where  a  party  has  been  induced  by  some  false  or  fraad- 
nlent  pretense  to  come  within  the  territorial  jurisdiction  of  a  coort, 
and  then  served  with  summons,  as  these  cases,  it  seems  to  me,  rest 
upon  a  different  principle.  I  only  intend  to  decide  that,  as  I  oonstrae 
the  Illinois  statute,  a  resident  attorney  may  be  served  with  summons 
while  in  attendance  upon  the  courts  here,  and  that  an  attorney  from 
another  district  or  state  has  no  greater  privilege. 

The  federal  statute  allows  a  civil  suit  to  be  brought  against  a  per- 
son in  the  district  whereof  he  is  an  inhabitant,  or  in  which  he  may 
be  found  at  the  time  of  serving  process;  and  as  the  return  in  this 
case  shows  that  this  defendant  was  found  in  this  district,  and  served 
with  process  of  summons  therein,  I  think  the  plea  or  suggestion  of 
privilege  is  not  well  taken. 


Southern  Devblophent  Co.  v.  Houston  &  T.  G.  Bt.  Co.  and  others.' 
(Oireua  Court.  B.  B.  Texas.    March  16,  1886.) 

1.  Banks  akd  BiNKOfG — ^Deposits— Coubt  Funds— Monetb  Paid  nrro  Cootit. 
Where,  by  the  orders  appointing  them,  receivers  were  authorized  and  di- 
rected to  carry  on  and  operate  railways,  and  the  property  thereof,  and  auch  car- 
rying  on  and  operating  contemplated  and  required  the  bandUng,  receiving,,  and 
paying  out  of  moneys,  the  payi.ieut  and  collection  of  bills,  and  the  transaction 

'  of  siich  financial  business  as  would  require  the  medium  and  accommodation 
of  banks,  held,  that  in  the  transaction  of  this  business,  such  moneys  so  depos- 
ited in  such  banks  were  not  deposited  as  special  funds,  to  be  drawn  out  on  or- 

'KeiKirtcd  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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der  of  the  court,  bat  were  deposited  generally,  to  the  credit  of  tbe  receivers, 
and  to  be  handled  and  used  by  the  bank  like  deposits  of  its  other  patrons  in  a 
banking,  loan,  and  deposit  business.' 
1  8amx — Contempt  of  Officbb  0¥  C!odkt. 

If  it  be  conceded  that  a  bank;  designated  by  the  court  as  a  bank  of  deposit, 
etc.  of  funds  coming  into  the  hands  of  receivers  appointed  by  the  court,  by 
designation  of  the  court,  and  by  acceptance,  become  an  officer  of  the  court, 
and  that  the  funds  deposited  therein  were  court  funds,  and  that  therefore 
the  bank  is  liable  for  misconduct  in  misappropriating  such  funds,  as  in  case 
of  contempt,  there  is  neither  reason  nor  authority  for  considering  that  each 
servant  or  agent  of  the  bank  also  become  pro  hae  vice  an  officer  of  the  court, 
and  therefore  amenable  to  the  court,  as  in  case  of  contempt,  for  misconduct 
in  dealing  with  bank  funds.  In  re  Wentem  Marine  «fi  Fire  In*.  Go.,  88  lU.  289, 
diatingaished. 

On  Rule  for  Contempt  against  William  B.  Baker  and  others. 

E.  H.  Farrar,  for  receivers. 

/.  C.  Huteheson,  and  George  Goldthwaite,  for  respondents. 

Pabokb,  J.  The  petition  of  the  joint  receivers  in  this  case  sets 
forth  that  the  court  in  this  case  made  an  order  naming  and  consti- 
tating  certain  banks  in  the  city  of  Houston  depositaries,  and  requiring 
petitioners  to  deposit  in  said  banks,  for  safe-keeping,  the  moneys 
vhieh  might  come  to  their  hands  as  receivers  of  the  defendant  cor- 
poration, the  same  to  be  kept  solely  for  safe-keeping,  and  to  be  sub- 
ject to  the  order  of  petitioners;  that  the  City  Bank  of  Houston,  a  bank- 
ing  corporation  under  the  laws  of  Texas,  was  one  of  the  banks  con- 
stituted a  depository  aforesaid;  that  said  bank  accepted  the  trust, 
and  received  deposits  from  petitioners  almost  daily  from  said  appoint- 
ment op  to  and  inclusive  of  the  nineteenth  of  December,  1885;  that 
William  B.  Baker  is,  and  has  been  for  months  past,  tbe  president  of 
said  bank;  that  Benjamin  F.  Weems  is,  and  has  been  for  years, 
cashier  of  said  bank,  and  a  director  thereof;  that  S.  K.  Mcllhenuy 
and  Robert  Brewster  are,  and  have  been  for  several  years,  directors 
of  said  bank ;  that  while  occupying  said  positions  of  trust  in  connec- 
tion with  said  bank  said  Baker, Weems,  Brewster,  and  Mcllhennydid 
fraudulently  combine  and  conspire  together,  and  with  other  members 
of  the  board  of  directors,  to  obtain  possession  of  all  such  deposits  as 
might  be  made  by  the  receivers,  for  their  own  use  and  for  the  use  of 
tbe  bank  and  its  creditors,  and  to  oust  the  jurisdiction  of  this  court, 
and  to  put  the  said  receivers'  funds  beyond  the  control  of  the  court; 
that  tbe  appointment  of  said  Weems  as  receiver  of  said  bank  was 
piocored  by  the  respondents  to  be  made  by  the  judge  of  the  Eleventh 
district  court  of  the  state  of  Texas;  and  that  the  said  Weems,  acting 
nnder  color  of  such  appointment,  has  taken  possession  of  the  greater 
part  of  the  assets  of  said  bank,  including  the  funds  belonging  to  said 
receivers.  They  further  aver,  in  support  of  these  charges,  in  sub- 
stance, that  the  said  bank  was,  and  had  been  for  some  months  pre- 
Tions  to  its  failure,  in  an  involved  and  insolvent  condition,  to  tbe 

>Bee  note  at  end  of  case. 
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knowledge  of  its  ofiScers,  particularly  to  the  knowledge  of  the  respond- 
ents; and  that  thereupon,  the  said  bank  being  the  owner  of  large 
quantities  of  real  estate,  which  formed  the  basis  of  its  credit,  the  said. 
respondents  Baker  and  Weems,  for  said  bank,  executed,  about  the 
twentieth  day  of  November,  1885,  deeds  of  trust  for  the  ase  of  re- 
spondents Baker,  Brewster,  and  Mcllhenny,  conveying  nearly  all  the 
valuable  real  estate  of  said  bank  to  secure  alleged  debts  to  said  re- 
spondents; that  said  deeds  of  trust  were  kept  secret,  and  not  re- 
corded until  the  seventeenth  and  nineteenth  days  of  December,  jast 
prior  to  filing  petition  in  the  state  court  for  the  appointment  of  a  re- 
ceiver; that  at  the  time  said  deeds  were  esecuted  said  Baker  and 
Weems  well  knew  that  the  said  bank  was  absolutely  insolvent ;  that 
said  deeds  were  executed  in  anticipation  of  the  declaration  of  such  in- 
solvency, and  with  a  view  to  give  a  fraudulent  preference  to  the  officials 
of  the  said  bank ;  and  that  they  were  kept  concealed  to  deceive  petition- 
ers and  other  depositors;  and  that  petitioners,  as  receivers  of  this 
court  were  deceived,  and  induced  thereby  to  make  large  deposits  in 
said  bank;  and  that  said  receivers  did  make  such  large  deposits;  and 
that  said  bank  and  its  officials  received  deposits  from  them  after  the 
contemplated  closing,  and  did  receive  the  sum  of  about  $14,644.27 
after  the  petition  for  the  appointment  of  a  receiver  had  been  pre- 
pared and  was  held  for  filing.     The  receivers  alleging  demand  and 
refusal  of  the  respondents,  pray  for  process  to  hold  them  in  contempt 
of  this  court  until  they  shall  pay  over  to  the  receivers  the  sums  so 
obtained  as  aforesaid. 

The  respondents  havd  united  in  a  demurrer,  raising  the  question  as 
to  whether  they  were  officials  of  this  court,  or  had  disobeyed  or  resisted 
any  lawful  order  of  the  court;  and  have  separately  answered  to  the 
same  purport  as  the  demurrer;  and,  further,  denying  notice  of  the 
bank's  designation  as  a  depository  by  the  court;  denying  conspiracy 
or  fraud;  and  averring,  in  substance,  that  while  they  knew  of  the  in- 
volved condition  of  the  bank  they  believed  it  solvent  until  the  time 
of  closing  the  doors;  that  the  deeds  of  trust  were  made  to  secure 
valid  indebtedness ;  and  that  in  all  things  they  acted  as  they  believed 
for  the  best  interest  of  the  bank  and  its  creditors;  that  the  deposits 
by  the  receivers  of  the  Houston  &  Central  Railway  were  received  in 
the  regular  course  of  business  of  the  bank,  and  treated  the  same  as 
deposits  by  other  patrons  of  the  bank;  and  they  deny  any  intention 
to  disobey. or  evade  any  orders  of  this  court;  and  they  aver  many 
other  things  not  necessary  to  recapitulate,  as  tending  to  justify  their 
conduct  in  managing  the  affairs  of  said  bank. 

From  the  answers  of  the  respondents,  and  the  evidence  produced 
on  the  bearing,  the  facts  of  the  case  appear  to  be,  substantially,  as 
follows : 

In  the  above-entitled  suit,  pending  on  the  equity  docket  of  this 
court,  an  order  was  entered  on  the  twentieth  day  of  February,  1885, 
appointing  Benjamin  G.  Clarke  and  Charles  Dillingham  joint  re- 
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eeirers  of  all  the  property  and  efFects  of  the  Houston  &  Texas  Central 
Bailway  Gompany,  with  power  to  manage,  control,  and  exercise  all 
the  franchises  of  the  same,  and  to  ran,  operate,  and  manage  therail- 
vays  of  the  said  company ;  that  thereafter  the  said  receivers  qualified 
and  entered  upon  the  discharge  of  their  duties,  and  entered  into  full 
posseesion  and  control  of  the  said  property  and  eSeots,  and  since  have 
operated  and  managed  as  such  receivers  the  railways  of  said  com- 
pany ;  that  in  the  operation  and  management  of  said  railways  it  be« 
came  and  was  necessary  that  said  receivers  should  make  use  of  banks 
and  depositories  on  the  line  of  the  railway,  and  at  Houston,  where 
the  general  ofiSees  were  located,  to  deposit,  temporarily,  the  moneys 
received  by  them  as  revenues  of  said  railways,  and  necessary  for  them 
to  pay  ont  in  the  ordinary  transaction  of  their  business;  and  that 
accordingly  said  receivers,  on  March  5, 1885,  petitioned  the  court  for 
an  order  designating  two  banks  or  bankers  in  Houston  as  depositories 
of  their  funds,  which  petition  was  referred  to  the  special  master  to 
investigate  and  report;  and,  accordingly,  on  the  thirteenth' of  April, 
1885,  the  special  master  reported  that  after  an  examination  of  the 
facts,  and  after  consultation  with  the  receivers,  he  advised  that  three 
banks  in  the  city  of  Houston,  to-wit,  the  City  Bank  of  Houston,  the 
First  National  Bank,  and  T.  W.  House,  banker,  be  designated  by  the 
eoart  as  depositories  of  the  moneys,  funds,  and  securities  of  the  re- 
ceivers, which  report  was  confirmed  by  order  of  court  April  18, 1885 ; 
that  prior  to  the  said  report  and  order  the  receivers,  on  the  seventh 
of  March,  bad  opened  an  account  with  the  City  Bank  of  Houston,  the 
cashier  (respondent  Weems)  being  then  notified  that  the  court  had  been 
applied  to,  to  designate  certain  banks  in  which  the  receivers  should 
keep  accounts,  from  which  time  until  the  nineteenth  of  December 
the  said  receive  made  various  deposits  of  funds  derived  from  the 
property  in  their  hands,  and  drew  checks  against  their  deposits,  which 
were  paid;  that  the  accounts  opened  by  said  City  Bank  of  Houston 
vere  with  Benjamin  G.  Clarke  and  Charles  Dillingham,  joint  receivers  - 
of  the  Houston  &  Texas  Central  Railway,  one  account  being  a  general 
aeeonnt,  relating  to  the  general  revenues  derived  from  operating  the 
railway,  and  another  being  a  special  account,  relating  to  the  proceeds 
of  land  sales  collected  by  the  receivers,  under  a  consent  decree  in 
the  ease,  made  on  the  seventh  of  May,  1885,  and  another  account 
for  eollections  made  by  said  bank  for  account  of  the  receivers ;  that 
on  the  nineteenth  of  December  the  City  Bank  of  Houston  had  on 
deposit,  to  the  credit  of  said  receivers,  funds  derived  from  general 
revennes  of  the  railway,  the  sum  of  $27,742 ;  funds  derived  from  land 
tales,  the  sum  of  $4,466.72;  and  from  collections,  the  sum  of 
$6,392.94;  making  a  total  of  $38,601.66;  the  sum  of  $1,234  of  the 
amount  of  the  general  account  was  received  by  the  said  bank  and  its 
officers  on  the  eighteenth  day  of  December,  from  shipments  made  by 
the  agents  of  the  receivers  through  the  express  companies,  and  the 
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som  of  $5,284.83  of  the  amount  of  the  general  aceoani  was  received 
in  like  manner  on  tb^  nineteenth  of  December ;  that  on  the  nineteenth 
of  December  the  o£5cials  of  said  bank  refused  to  pay  the  oheoka 
drawn  by  the  said  receivers  against  the  funds  in  said  bank  to  their 
credit,  and  closed  the  doors  of  said  bank,  and  in  pursuance  of  arrange- 
ments made  on  the  eighteenth  of  December,  on  a  bill  brought  by  the 
president  of  said  bank,  (respondent  Baker,)  on  his  own  behalf,  and  on 
behalf  of  the  said  bank  and  the  Houston  Insurance  Company,  against 
one  Bobert  Cohen  and  one  Bobert  Brewster,  in  the  district  court  of 
Harris  county,  Texas,  all  the  assets,  moneys,  and  property  of  said 
bank  were  turned  over  to  the  possession  of  the  said  district  court  for 
liquidation;  and  in  said  district  court  the  cashier  of  the  bank  (re- 
spondent Weems)  was  appointed  receiver,  and  as  such  put  in  pos- 
session of  all  the  property  and  moneys  of  said  bank,  including  the 
sums  in  said  bank  belonging  to  said  receivers  of  the  Houston  &  Texas 
Central  Railway,  and  deposited  by  them,  particularly  the  sums  de- 
posited by  them  on  the  eighteenth  and  nineteenth  of  December. 

Thereafter  the  receivers  made  demand  on  the  officials  of  said  bank 
—  to- wit,  W.  B.  Baker,  president;  B.  F.  Weems,  cashier;  Bobert 
Brewster,  director;  and  S.  K.  Mcllhenny,  director — for  the  return 
and  payment  of  the  said  sums  belonging  to  the  said  receivers  as  afore- 
said, but  the  same  was  refused. 

It  further  appears  that  the  charges  of  the  receivers  with  regard  to 
the  execution  of  two  deeds  of  trust  to  secure  the  president  and  di- 
rectors in  preference  to  the  general  creditors  of  the  bank,  and  the 
withholding  of  said  deeds  from  record  until  just  before  the  bank  was 
closed,  are  substantially  correct,  although  it  appears  that  the  indebt- 
edness secured  to  President  Baker  was  mostly  of  long  standing,  and 
the  other  indebtedness  secured  was  for  accommodation  paper  given 
by  the  directors  to  aid  the  bank  in  keeping  its  business  going,  by 
what  President  Baker  in  his  petition  to  the  state  court  termed  "kite 
flying."  There  is  no  doubt  that  the  bank  has  been  long  insolvent, 
and  would  long  since  have  closed  its  doors  but  for  the  credit  it  re- 
ceived on  account  of  its  large  holding  of  real  estate ;  that  the  deeds 
of  trust,  and  the  preferences  therein  given,  were  bound  to  be  fatal  to 
any  further  credit,  as  soon  as  publicly  known;  and  it  seems  conclu- 
sive that  the  respondents  knew  of  bis  condition,  and  of  the  certainty 
of  failure, — certainly  from  the  time  they  protected  themselves  at  the 
expense  of  the  people  who  had  trusted  in  their  honesty  and  financial 
management. 

On  the  hearing,  the  argument  took  a  wide  range ;  but  the  real  in- 
quiry in  this  proceeding  may  well  be  restricted  to  the  simple  question 
of  the  relations  of  the  respondents  to  the  court.  Counsel  for  the  re- 
ceivers contend  that  the  effect  of  the  order  of  court  designating  the 
bank  as  one  of  thie  depositories  of  the  receivers,  and  the  acceptance 
by  the  bank  of  the  receivers'  deposits,  was  to  make  the  bank,  and  its 
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affieen,  o£Beers  of  the  ooart,  and  therefore  directly  responsible  to  the 
eonrt  for  misappropriation  of  the  moneys  deposited  by  the  receivers 
onder  the  order  of  court. 

The  adjudged  cases  on  this  point  brought  to  the  attention  of  the 
eonrt  are  unsatisfactory.  The  statement  in  Bapalje  on  Contempts 
(section  15)  that  "a  private  corporation,  made  the  depository  of  the 
funds  of  the  court,  is  an  officer  of  the  court,  within  the  power  of  the 
eoort  to  punish  by  contempt  process  for  misoondact,  is  supported  by 
a  dictum  of  the  supreme  court  of  Illinois  in  the  case  of  In  re  Western 
Marine  d  Fire  Ins.  Co.,  88  HI.  289,  in  which  case  it  is  said: 

"When  a  court  makes  an  order  appointing  a  particular  person  a  depositary 
of  the  court  funds,  and  such  person,  knowing  of  such  order,  accepts  tlie  de- 
posit, be  unquestionably  becomes  pro  Two  vice. mi  officer  of  the  court.  The 
eoart  may  order  him  to  refund  the  money,  and  if  he  fails  to  do  so,  without 
ihowing  some  valid  reason,  may  proceed  against  him  as  for  a  contempt.  The 
nme  rule  would  apply  to  a  corporation,  and  if  its  officers,  having  control  of 
iti/und»,  and  having  the  means  of  payment  belonging  to  the  corporation 
in  their  hands,  should  refuse  to  pay,  they  too  might  be  proceeded  against  as 
for  a  contempt."  "■    ' 

It  will  be  noticed  by  the  foregoing  that  officials  of  a  corporation 
delinquent  as  a  depository  are  to  be  held  as  in  case  of  contempt,  when 
they  have  control  of  its  funds,  and  have  the  means  of  payment  be- 
longing to  the  corporation  in  their  hands. 

Counsel  for  receivers  have  also  cited  Cartwright's  Case,  114  Mass. 
230,  which  was  a  case  where  a  receiver  had  appropriated  the  funds 
confided  to  him  to  his  own  use,  and  where  there  was  no  donbl  about 
the  official  relation. 

In  the  present  case  I  think  that  it  is  somewhat  doubtful  whether 
the  fands,  deposited  by  the  complaining  receivers  with  the  City  Bank 
of  Honston  under  the  aforesaid  order  of  eonrt,  were  strictly  court 
funds,  or  could  be  considered  as  moneys  paid  into  court.  By  the  or- 
ders  appointing  them,  the  complainants,  as  joint  receivers,  were  au- 
thorized and  directed  to  carry  on  and  operate  the  railways  and  prop- 
erty of  the  Houston  &  Texas  Central  Railway  Company;  and  such 
carrying  on  and  operating  contemplated  and  required  the  handling, 
recei\-ing,  and  paying  out  of  money,  the  payment  and  collection  of 
bills,  and  the  transaction 'of  snob  financial  business  as  would  require 
the  medium  of  and  accommodation  of  banks.  In  the  transaction  of 
this  business,  moneys  were  not  deposited  as  special  funds  to  be  drawn 
out  on  order  of  the  court,  but  were  deposited,  generally,  to  the  credit 
of  the  receivers,  and  to  be  handled  and  used  by  the  bank,  like  the 
deposits  of  its  other  patrons,  in  a  banking,  loan,  and  discount  busi- 
ness. And  it  may  be  further  noticed  that  the  respondents  have  not 
the  possession  of  the  funds  of  the  bank,  nor  means  in  their  hands 
belonging  to  the  bank,  the  possessioa  of  respondent  Weems,  as  re- 
ceiver, being  that  of  the  district  court  of  Harris  county.  So  that  if 
ve  take  the  law  to  be  as  broad  as  declared  by  the  supreme  court  of 
Illinois,  in  the  Western  Marine  <t  Fire  Ins.  Case,  it  is  not  broad  enough 


Digitized  by 


Google 


850  FEDERAL  BEPOBTEB. 

to  meet  the  ueoessities  of  this  case ;  for  if  it  is  conceded  that  the  City 
Bank  of  Honston,  by  designation  of  the  court  and  by  acceptance,  b&- 
came  an  officer  of  the  conrt,  and  that  the  funds  deposited  therein  were 
court  funds,  and  that  therefore  the  bank  is  liable  for  misconduct  in 
misappropriating  such  funds,  as  in  case  of  contempt,  there  is  neither 
reason  nor  authority  for  considering  that  each  servant  or  agent  of 
the  bank  also  became  pro  hac  vice  an  officer  of  the  coort,  and  there- 
fore amenable  to  the  court,  as  in  case  of  contempt,  for  misconduct 
in  dealing  with  the  hank  funds. 

The  conduct  of  the  respondents,  as  officials  of  the  Houston  City 
Bank,  and  as  trustees  of  the  property  and  funds  of  the  said  bank, 
in  securing  themselves  at  the  expense  of  the  creditors  and  patrons  of 
the  bank  with  deeds  of  trust  on  the  property  which  really  gave  credit 
tq  the  bank,  and  in  holding  the  bank  out  as  solvent  so  as  to  draw  in 
confidiug  depositors  to  furnish  the  means  for  the  bank  to  continue 
"kite  %ing,"  was  reprehensible;  and  no  doubt,  when  proved  in  a 
proper  case,  will  fix  the  personal  liability  of  these  respondents  for  all 
the  losses  resulting  from  their  faithless  management  of  the  said  bank ; 
and  the  conduct  of  the  respondents  in  taking  the  moneys  of  the  re- 
ceivers of  the  Houston  &  Texas  Central  Railway  Company  after  the 
papers  were  made  out  to  throw  the  bank  in  liquidation,  and  in  turn- 
ing the  said  moneys  into  the  assets  of  an  insolvent  bank,  (already 
destituted  by  them,  to  save  themselves,)  was  still  more  reprehensible. 

This  conduct,  although  reprehensible,  and  not  at  all  in  keeping 
with  the  good  character  of  respondents  as  attempted  to  be  shown  in 
the  evidence  of  this  case,  I  am  not  prepared  to  hold  can  be  treated  as 
in  contempt  of  this  court. 

The  rule  for  contempt  herein  is  discharged;  but  an  order  is  laid 
upon  the  receivers  of  the  Houston  &  Texas  Central  Bail  way  Company 
to  institute  such  legal  proceedings  as  may  be  necessary  to  make  said 
respondents  individually  and  collectively  liable  for  all  the  funds  wrong- 
fully obtained  from  and  withheld  from  said  receivers.  The  costs  of 
these  proceedings  for  contempt  will  be  taxed  and  paid  in  the  main 
suit. 

NOTE. 

Cash  deposited  with  a  bank  as  a  (ceiieral  deposit  ceases  to  be  the  property  of  the  de- 
positor, and  becomes  the  jiroperty  of  the  bank,  creating  fit  once  the  relationship  of 
delitor  and  creditor.     Ijalbach  v.  Frelinghuysen,  15  Fed.  Rop.  675. 

And  so,  where  one  leaves  money  witli  anottier  for  safe-lceeping,  with  the  understand- 
inj;,  not  that  the  identical  money 'shall  be  retiimed  to  him,  but  a  like  sum,  it  is  not  a 
bailment  or  special  deposit,  but  a  general  deposit  in  the  nature  of  a  loan.  Shoemaker 
V.  Hinze,  (Wis.)  10  N.  W.  Rep.  86.  ( 

Upon  a  special  deposit  a  bank  is  merely  a  bailee,  and  is  bound  according  to  the  terms 
of  the  special  deposit ;  bat  on  a  general  deposit  by  a  clerk  of  the  court,  without  spe- 
cial agreement,  the  money  becomes  the  property  of  the  bank,  and  the  deiH>s!tor  has  no 
longer  any  claim  on  that  money ;  Jiis  claim  is  on  the  bank  for  a  like  amount  uf  money. 
McUiu  V.  Wallace,  (Ind.)  5  N.  E.  Rep.  911. 
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{Cfirevit  Court,  £).  Oregon.    May  1,  1888.) 

L  Alaska — "Tsdias  Countrt." 

Alaska  is  not  "Indian  country  "  in  the  8enae  in  which  that  phrase  is  used  in 
the  intercourse  act  of  1884  and  the  Revised  Statutes. 
l  Same — JtrKiemcnoiT  ok  District  CJotrRT  Therein. 

The  district  court  of  Alaska  has  jurisdiction,  under  sections  6889  and  6841 
of  the  Revised  Statutes,  to  try  and  punish  any  inhabitant  of  the  district  for 
the  crime  of  murder  or  manslaughter  committed  by  the  killing  of  any  human 
being  therein;  but  the  law  of  Oregon  defining  the  crime  of  murder  or  man- 
slaughter, and  prescribing  the  punishment  therefor,  is  not  in  force  in  Alaska. 
8.  CsiionaIj  Law — Errokeous  Sentence. 

The  plaintiff  in  error,  being  convicted  of  manslaughter,  was  sentenced  to 

gnnishraent  therefor  under  tne  law  of  Oregon,  instead  of  the  act  of  1875,  (18 
t.  473.)  whereby  his  imprisonment  was  authorized  for  20  days  in  excess  of 
the  punishment  allowed  by  said  act.  Beld,  that  the  judgment  was  erroneous, 
and  the  same  was  reversed,  with  direction  to  have  the  plaintiff  in  error  sen- 
tenced according  to  law. 

4.  JcRT  Pbesuiced  to  have  been  LeoalI/T  Selected  and  Drawn. 

It  appeared  froifa  the  record  that  when  the  case  was  called  for  trial  a  Jury 
came,  -who  were  duly  impaneled  and  sworn.  Held,  that,  in  the  absence  of 
anything  to  the  contrary,  the  presumption  is  that  the  jury  were  selected  and 
drawn  according  to  law. 

5.  Saub — SiEi.Bcnox  and  Qualipication  of  Jtjroes  in  Alaska. 

Jurors  to  serve  in  the  district  court  of  Alaska  must  be  selected  in  the  man- 
ner provided  in  section  2  of  the  act  of  June  80,  lu79,  (21  St.  43,)  and  have  the 
j  qualifications  prescribed  by  the  law  of  Oregon. 

I       1  Cbixinax  Law— Trial— Presence  of  the  Defendant. 

In  the  trial  of  s  criminal  action  involving  corporal  punishment,  the  record 
I  should  show  that  the  defendant  was  present;  but  it  is  sufficient  if  his  pres- 

I  ence  may  be  inferred  from  the  whole  record,  without  being  explicitly  stated 

;  at  every  stage  of  the  procedure- 

I         Error  to  District  Court  of  Alaska. 

Alfred  S.  Frank,  for  plaintiff  in  error. 
Lewis  L.  McArthur,  for  defendant  in  error. 

DsADT,  J.     This  is  a  writ  of  error  to  the  district  conrt  of  Alaska, 
'      sitting  at  Sitka.     The  writ  was  allowed  by  the  circuit  judge,  pursuant 
to  section  7  of  the  act  of  May  7,  1884,  concerning  "a  civil  govern- 
ment for  Alaska, "  (23  St.  24,)  which  provides : 

"Writs  of  error  in  criminal  cases  shall  issue  to  the  said  district  court  from 
the  United  States  circuit  court  for  the  district  of  Oregon,  in  the  cases  pro- 
Tided  in  chapter  176  of  the  Laws  of  1879;  and  the  jurisdiction  thereby  con- 
ferred on  the  circuit  court  is  hereby  given  to  the  circuit  court  of  Oregon." 

The  "Laws  of  1879"  here  referred  to  is  the  act  of  March  3  of  that 
year,  (20  St.  354,)  which  gives  the  circuit  court  for  each  judicial  dis- 
!      trict  jurisdiction  of  writs  of  error  in  criminal  cases  tried  before  the 
'      district  court,  where  the  sentence  is  imprisonment  or  fine  not  exceed- 
ing $300. 

It  appears  from  the  record  that  on  May  28,  1885,  the  plaintiff  in 
error,  Charles  £ie,  was  indicted  by  a  grand  jury  of  the  district  court 
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of  Alaska,  sitting  at  Sitka,  for  the  crime  of  mnrder,  alleged  to  have 
been  committed  about  September  1, 1884,  by  stabbing  a  woman  named 
Nancy,  from  which  stabbing  she  then  and  there  died.  Eie  demorred 
to  the  indictment,  bat  the  demurrer  was  overruled  by  the  oourt;  and 
afterwards,  on  a  trial  on  the  plea  of  "not  guilty,"  he  was  by  the  jury 
convicted  of  the  crime  of  manslanghter,  and  sentenced  by  the  ooart 
to  imprisonment  for  a  term  of  10  years  and  fined  $^00. 

There  is  no  formal  bill  of  exceptions  in  the  record,  bat  it  contains 
a  statement  of  certain  evidence  given  to  the  jury  on  the  trial,  which, 
by  the  argument  of  counsel,  is  so  far  to  have  the  effect  of  a  bill  of  ex- 
ceptions. From  this  it  appears  that  the  killing  took  place  at  the  town 
of  Juneau,  situate  on  or  near  Takoo  inlet,  and  distant  about  80  miles 
north  by  east  in  an  air  line  from  Bitka,  and  at  the  date  thereof  the 
plaintiff  in  error  was  living  in  and  belonged  to  a  village  of  Alaskan 
aborigines  nearby;  that  the  deceased,  Nancy,  was  also  an  aboriginal 
Alaskan  living  with  Eie  as  his  wife,  and  that  said  Nancy  was  guilty 
of  adultery,  for  which  cause  Eie  killed  her,  ad  alleged  in  the  indict- 
ment, he  being  permitted  and  authorized  to  do  so  by  the  laws  and 
customs  of  the  people  of  said  village  time  out  of  mind,  as  a  punishment 
for  her  misconduct;  that  on  the  close  of  the  testimony  a  motion  was 
made  for  the  discharge  of  the  defendant  on  the  ground  that,  under  sec- 
tions 2145  and  2146  of  the  fievised  Statutes,  the  court  had  no  juris- 
diction of  the  defendant,  which  motion  was  denied ;  and  that  after  the 
verdict  was  received  a  motion  was  made  to  set  aside  the  same,  and 
discharge  the  defendant,  on  the  same  ground,  which  was  also  denied, 
to  which  rulings  of  the  court  the  defendant  then  and  there  excepted. 

The  following  are  the  errors  assigned : 

"(1)  The  record  does  not  show  that  the  plaintiff  in  error  was  present  at 
the  trial,  or  when  sentence  was  pronounced  on  him.  (2)  Ko  mode  of  select- 
ing a  jury  is  provided  by  the  organic  act.  (3)  The  court  bad  no  jurisdiction 
to  try  the  cause,  and  the  judgment  rendered  is  void." 

The  last  assignment  will  be  considered  first.  It  is  based  on  the 
assumption  that  Alaska  is  "Indian  country,"  within  the  meaning  of 
that  phrase  as  used  in  the  Revised  Statutes,  and  section  2146  thereof, 
which  in  effect  prevents  the  courts  of  the  United  States  from  taking 
cognizance  of  any  crime  committed  by  one  Indian  against  the  per- 
son or  property  of  another,  in  the  Indian  country. 

In  IJ.  S.  V.  Seveloff,  2  8a wy.  Sll,  I  held  that  Alaska  was  not  "In- 
dian country"  in  the  conventional  sense  of  the  term;  that  because  a 
country  is  owned  or  inhabited,  in  whole  or  in  part,  by  Indians  or 
abori^^ines,  it  is  not  therefore  "Indian  country"  within  the  meaning 
of  that  phrase,  as  used  in  the  intercourse  act  oi  1834  or  the  Bevised 
Statutes.  This  ruling  was  followed  and  affirmed  in  the  cases  of  In 
re  Carr,  3  Sawy.  317;  IVaters  v.  Campbell,  4  Sawy.  121;  and  V.  S. 
V.  Stephens,  8  Sawy.  117;  S.  C.  12  Fed.  Rep.  52;  and  again  fol. 
lowed  and  vindicated  in  the  court  below,  in  an  able  opinion  by  Dis- 
trict Judge  MoAlustbb.     7  W.  G.  R.  6.    The  Seveloff  Gate  was  de- 
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eided  in  December,  1872;  and  on  March  S,  1873,  congress  apparently 
gave  its  sanction  to  the  theory  of  that  case  (17  St.  530)  by  amend- 
ing section  1  of  the  Alaska  act  of  1868  (15  St.  240)  so  as  to  extend 
over  the  conntry  sections  20  and  21  of  the  intercourse  act  of  1S34, 
prohibiting  the  introdaction  and  disposition  of  spirituoas  liquors 
therein.  As  it  rests  with  congress  to  say  whether  a  district  of  coun- 
try shall  be  considered  "Indian  country, "  so  far  as  the  intercourse 
between  the  aborigines  thereof  and  other  persons  is  concerned,  this 
legislation,  in  my  judgment,  by  at  least  a  reasonable,  if  not  a  neces- 
Bary,  implication,  is  equivalent  to  a  declaration  that  Alaska  is  not 
to  be  considered  "Indian  conntry, "  only  so  far  as  concerns  the  intro« 
dnction  and  disposition  of  spirituous  liqaors  therein. 

Nor  is  this  conclusion  contrary  to  the  ruling  in  Bates  t.  Clark,  95 
U.  S,  304,  or  Ex  parte  Crow  Dog,  109  U.  S.  556,  S.  C.  3  Sup,  Ct. 
Bep.  396,  in  the  former  of  which  Mr.  Justice  Milleb  said  "that  all 
the  country  described  by  the  act  of  1834  as  Indian  country  remains 
'Indian  conntry'  so  long  as  the  Indians  retain  their  original  title  to 
the  soil,  and  ceases  to  be  Indian  country  whenever  they  lose  that 
title,  in  the  absence  of  any  different  provision  by  treaty  or  act  of 
congress;"  and  in  the  latter  of  which  Mr.  Justice  Matthews  gives 
the  above  paragraph  from  Bates  v.  Clark,  and  adds :    ■ 

"In  our  opinion,  tbat  definition  now  applies  to  nil  tlie  country  to  which 
Cbe  Indian  title  has  not  been  extinguished,  within  the  limits  of  the  United 
^tes,  even  when  not  within  a  reservation  expressly  set  apart  for  theexolu- 
sive  occupancy  of  Indians,  although  much  of  it  has  been  acquired  since  the 
passage  of  the  act  of  1834,  and  notwithstanding  the  formal  deflnition  in  that 
act  has  been  dropped  from  the  statutes." 

The  conclusion  is  not  in  conflict  with  the  ruling  in  Bates  v.  Clark, 
beeanae,  as  we  have  seen,  Alaska  was  not  described  or  included  in 
the  act  of  1834,  the  same  being  at  the  time  foreign  territory,  and  for 
the  further  reason  that,  if  it  had  been,  congress  has  since  made 
special  and  different  provision  concerning  the  intercourse  therein  be- 
tween the  aborigines  and  others. 

Nor  do  I  think  it  is  in  conflict  with  the  ruling  in  Ex  parte  Crow 
Dog,  rightly  understood.  True,  it  is  said  in  the  opinion  in  the  later 
case  that  the  phrase  may  and  does  include  territory  acquired  since 
the  date  of  the  act  of  1834,  and  therefore  not  described  in  it.  But 
the  ease  then  before  the  conrt  arose  in  Dakota,  a  territory  acquired 
from  France  in  1803,  while  the  anomalous  condition  of  Alaska  was 
not  probably  considered  by  the  court,  or  the  language  in  question 
used  with  reference  to  it;  but  rather  to  the  similar  and  contiguous 
territory  acqnired  from  Mexico  in  1848,  as  New  Mexico,  Arizona, 
Nevada.  Utah,  and  Western  Colorado,  which  thereupon,  in  the  lan- 
guage of  section  1  of  the  act  of  1834,  (4  St.  729,)  defining  or  describ- 
ing the  Indian  conntry,  became  and  were  included  in  "that  part  of 
the  United  States  west  of  the  Mississippi  and  not  within  the  states 
of  Missouri  and  Louisiana." 
v.27F.no.4— 23 
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Nor  is  it  at  till  probable  that  the  aborigines  of  Alaska  ean  or  will  be 
considered  as  dependent  or  domestic  nations,  or  people  having  an;  title 
to  the  soil  of  the  country,  to  be  extinguished  by  the  United  States,  as 
were  the  Indian  tribes  north  and  west  of  the  Ohio  river.  The  conntiy 
was  purchased  from  Russia  in  1867.  By  article  2  of  the  treaty  of 
purchase  (Pub.  Treat.  672)  it  is  declared  that  "the  cession  of  ter- 
ritory and  dominion"  thereby  made,  shall  include  "the  right  of  prop- 
erty in  all  public  lots  and  squares,  vacant  lands,  and  all  public  build- 
ings, fortifications,  barracks,  and  other  edifices  which  are  not  private 
individual  property."  Article  3  provides  that  such  of  "the  inhabit- 
ants of  the  ceded  territory"  as  "prefer  to  remain"  therein,  "with  the 
exception  of  the  uncivilized  native  tribes,  shall  be  admitted  to  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United  States, 
and  shall  be  maintained  and  protected  in  the  free  enjoyment  of  their 
liberty,  property,  and  religion.  The  uncivilized  tribes  will  be  sub- 
ject to  such  laws  and  regulations  as  the  United  States  may  from 
time  to  time  adopt  in  regard  to  aboriginal  tribes  of  that  country." 
And  article  6  declares  such  cession  "to  be  free  and  unincumbered  by 
any  reservations,  privileges,  franchises,  grants,  or  possessions  •  •  • 
by  any  parties,  except  merely  private  individual  property  holders; 
and  the  cession  hereby  made  conveys  all  the  rights,  franchises,  and 
privileges  now  belonging  to  Eussia  in  said  territory  or  dominion,  and 
appurtenances  thereto. " 

At  the  date  of  this  cession  Bussia  owned  this  country  as  com- 
pletely as  it  now  does  the  opposite  Asiatic  shore;  and  the  right  of 
the  inhabitants  in  and  to  the  use  of  the  soil  was  such,  and  only  such, 
as  it  saw  proper  to  acknowledge  or  concede  to  them.  Tlie  United 
States  took  the  country  on  the  same  footing,  agreeing  to  respect  the 
private  property  of  individuals,  and  to  make  such  regulations  con- 
cerning the  uncivilized  natives,  including,  of  course,  their  occupation 
of  the  soil,  as  it  might  deem  best.  Accordingly,  congress,  by  the 
passage  of  the  Alaska  act  of  1884,  has  provided  a  government  for 
the  country  without  any  reservation  or  qualification  as  to  the  per- 
sons or  classes  of  the  inhabitants  over  and  upon  whom  it  shall  have 
jurisdiction  and  authority.  By  this  act  (section  8)  the  laws  of  the 
United  States  relating  to  mining  claims  are  extended  over  Alaska, 
and  it  is  made  a  land-district,  with  a  register  and  receiver  to  take 
proof  of  the  location  and  make  sale  of  such  claims.  A  commission 
is  also  provided  for,  (section  12,)  "to  examine  into  and  report  upon 
the  condition  of  the  Indians  residing  in  said  territory;  what  lands,  if 
any,  should  be  reserved  for  their  use ;  what  provision  shall  be  made 
for  their  education;  what  rights  by  occupation  of  settlers  should  be 
recognized ;  and  all  other  facts  that  may  be  necessary  to  enable  con- 
gress to  determine  what  limitations  or  conditions  should  be  imposed 
when  the  land  laws  of  the  United  States  shall  be  extended  to  said 
district."  And  the  unorganized  Alaska  act  of  July  27,  1868,  (chap- 
ter 3,  tit.  23,  Rev.  St.;  15  St.  24U,)  is  also  continued  in  force  except 
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M  modified  by  the  act  of  1884,  (section  14 ;)  and  "thd  importation, 
manafacture,  and  sale  of  intoxicating  liqaors  in  said  district,  except  for 
medicinal,  meebanionl,  and  scientiiic  purposes,"  is  thereby  prohibited 
Doder  the  penalties  prescribed  in  section  4  of  the  act  of  1S68,  (sec- 
tion 1955,  Kev.  St.,)  'for  the  importation  of  distilled  spirits."  How 
far  this  provision  repeals  or  modifies  said  section  4,  and  the  act  of 
1S70,  supra,  amending  section  1  of  the  act  of  1868,  so  as  to  extend 
over  Alaska  sections  20  and  21  of  the  intercourse  act  of  1884,  it  is 
not  now  material  to  consider;  for,  admitting  that  the  latter  act  dis- 
places or  modifies  the  former  one,  it  is  equally  manifest  from  the  pas- 
sage of  the  same  tha.t  congress  does  not  regard  Alaska  as  being 
Tithin  the  purview  of  the  law  governing  the  "Indian  country,"  and 
therefore  it  is  necessary  to  make  special  provision  concerning  the 
introduction  and  disposition  of  spirituous  liquors  therein;  or  that, 
from  the  fact  of  making  such  special  provision,  it  is  evident  that  con- 
gress intended  to  exclude  the  act  of  1S34,  as  a  whole,  therefrom. 
And  as  to  the  state  of  law  on  this  subject,  before  this  last  enactment, 
see  U.  S.  V.  Stephens,  8  Sawy.  116;  S.  C.  12  Fed.  Bep.  52. 

The  people  living  in  the  village  where  this  homicide  was  committed 
are  a  tribe  or  clan  of  the  Thlinkets,  a  race  of  marine  nomads  that 
inhabit  the  coast  from  Mount  St.  Elias  to  the  southern  boundary  of 
Alaska.  They  dwell  in  permanent  villages  during  the  winter,  and 
vander  about  daring  the  summer  in  search  of  food  which  is  derived 
principally  from  the  water.  Fetroff's  Alaska,  165  et  seq.  In  the  dis- 
position of  the  soil  congress  will  doubtless  make  such  provision  for 
tbem,  and  the  possession  of  their  villages,  as  it  may  deem  just  and 
expedient.  But  for  the  discovery  of  gold  in  the  vicinity  no  civilized 
man  wonld  ever  be  tempted  to  seriously  interfere  with  or  contest  the 
tight  to  such  possession.  And  in  such  event  it  may  be  found  best  to 
provide  that,  for  minor  offenses  peculiar  to  their  social  life  and  con- 
dition, the  members  of  these  tribes  shall  only  be  tried  and  punished 
bj  their  own  laws  or  customs,  where  they  have  any.  Yet,  if  it  is  in- 
tended to  impart  to  this  people  the  elements  of  our  civili/.ation,  as 
indicated  by  section  12  of  the  act  of  1884,  they  must  be  first  made 
subject  to  the  law  which  conserves  and  maintains  it,  and  not  be  al- 
loved  to  practice  with  impunity  such  acts  of  barbarity  as  are  involved 
in  the  charge  against  this  plaintiff  in  error.  But  for  the  all-permeat- 
ing and  ever-present  and  persuasive  power  of  the  law,  the  progress 
(rf  eivilLsation  among  the  most  advanced  people  would  be  seriously 
and  constantly  retarded,  if  not  checked,  by  the  downward  and  back- 
ward tendency  of  the  mass,  who  cannot,  without  thia  potent  agency, 
be  educated  and  maintained  in  the  necessary  habit  of  self-restraint 
and  jostice  to  others.  However  this  may  be,  in  my  judgment,  as  the 
lav  applicable  to  the  subject  now  is,  Alaska  is  not  "Indian  country," 
in  the  conventional  sense  in  which  that  phrase  is  used  in  the  act  of  1834 
•nd  the  Bevised  Statutes. 

Yet  I  regard  this  judgment  as  erroneous  and  void,  not  for  want  of 
jurisdiction  in  the  court  to  hear  and  determine  the  case,  but  because 
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the  sentence  is  in  excess  of  the  power  of  the  court  to  impoee.  Sec- 
tion 3  of  the  act  of  1884  provides  for  a  district  court  for  the  district 
of  Alaska,  "with  the  civil  and  criminal  jurisdiction"  of  s  district  and 
circuit  court  of  the  United  States;  and  section  7  declares  that  "the 
general  laws  of  the  state  of  Oregon"  then  in  force  shall  "be  the  law 
in  said  district,  so  far  as  the  same  may  be  applicable  and  not  in  con- 
flict with  the  provisions"  of  that  act,  or  "the  laws  of  the  United 
States."  So  far  as  the  laws  of  the  United  States  prescribe  the  jnris- 
diction  of  the  district  and  circuit  courts,  or  the  method  of  their  pro- 
cedure, or  define  a  crime  and  prescribe  its  punishment,  the  Alaska 
court  is  governed  by  them,  and  when  these  .are  silent,  or  make  no 
provision  on  the  subject,  resort  must  be  had  to  the  laws  of  Oregon  so 
far  as  they  are  applicable. 

The  defendant  was  indicted  for  the  crime  of  murder  under  section 
506  of  the  Criminal  Code  of  Oregon,  which  defines  the  crime  of  mur- 
der in  the  first  degree;  and,  being  found  guilty  of  manslaughter,  was 
sentenced,  under  section  518  thereof,  to  imprisonment  for  10  years, 
and  to  pay  a  fine  of  $100;  and,  in  pursuanpe  of  section  209  of  said 
Code,  to  be  also  imprisoned  until  said  fine  is  paid,  not  exceeding  one 
day  for  every  two  dollars  thereof.  But  section  5339  of  the  Revised 
Statutes  provides  for  the  punishment  of  "every  person  who  commits 
murder"  in  "any  district  of  country  under  the  exclusive  jurisdiction 
of  the  United  States."  Section  5341  of  the  same  prescribes  what  kill- 
ing in  such  a  district  constitutes  manslaughter ;  and  by  section  1  of 
the  act  of  March  3,  1875,  (18  St.  473,)  it  is  provided  that  "a  person 
convicted  of  manslaughter  in  any  court  of  the  United  States"  shall 
be  punished  by  imprisonment  not  exceeding  10  years  and  a  fine  not 
exceeding  $1,000.  Now,  Alaska  is,  and  has  been  since  1867,  "a  dis- 
trict of  country  under  the  exclusive  jurisdiction  of  the  United  States." 
Therefore,  these  statutory  provisions  concerning  the  commission  and 
punishment  of  murder  and  manslaughter  are  in  force  therein,  and 
necessarily  exclude  the  operation  or  application  there  of  any  law  of 
Oregon  on  these  subjects. 

In  1879  Kot-ko-wat,  and  in  1882  Ki-ta-tah,  both  aborigines  of  Al. 
aska,  were  tried  and  convicted  in  this  court,  under  the  statate  for 
murder  committed  in  Alaska,  and  were  punished  with  death. 

No  law  of  Oregon  is  to  have  effect  in  Alaska  if  it  is  in  conflict 
with  a  law  of  the  United  States.  There  is  such  a  conflict,  within 
the  meaning  of  the  statute,  not  only  when  these  laws  contain  different 
provisions  on  the  same  subject,  but  when  they  contain  similar  or 
identical  ones.  In  the  latter  case  it  is  the  law  of  congress  that  ap- 
plies, and  not  that  of  the  state.  In  this  caee  the  proceeding,  though 
professedly  had  under  the  Oregon  statute,  was,  in  contemplation  of 
law,  taken  under  the  statute  of  the  United  States,  and  conforms  suf- 
ficiently thereto,  except  in  the  matter  of  the  sentence. 

The  United  States  statute  (section  5296,  Bev.  St.)  provides  that 
in  case  any  person  is  sentenced  to  pay  a  fine,  and  has  been  impris- 
oned 30  days  solely  for  the  non-payment  thereof,  he  shall  be  dis- 
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charged  on  showing  his  inability  to  pay  the  same.  Bat  by  the  sen- 
tence in  this  case  the  plaintiff  in  error,  after  serving  bis  sentence  of 
imprisonment,  is  to  be  confined  50  days  longer  for  the  non-payment 
of  the  fine  of  $100,  or  one  day  for  each  $2  thereof,  vithoat  reference 
to  his  ability  to  discharge  the  same.  And  so  the  sentence,  in  effect,  , 
anthorizes  his  imprisonment  for  20  days  longer  than  the  law  allows ; 
and  for  this  error  the  judgment  is  reversed,  and  the  canse  remanded, 
with  directions  to  the  district  court  to  canse  the  plaintiff  in  error  ixf 
be  broagbt  before  it,  to  receive  sach  sentence  as  the  law  warrants^ 
and  the  coart  may  deem  proper. 

This  makes  it  unnecessary  to  consider  the  other  assignments  of  er- 
ror on  this  writ.  But  as  they  go  to  the  validity  of  the  proceeding 
anterior  to  the  judgment,  the  case  may  be  brought  here  again  for  re- 
view if  they  are  not  now  disposed  of. 

Ab  to  the  second  assignment  of  error  very  little  need  be  said.  The 
aet  of  June  30,  1879,  (21  St.  43,)  makes  provision  for  the  selection 
and  drawing  of  jurors  in  the  national  courts,  and  the  district  court  of 
Alaska  should  conform  to  it.  There  is  nothing  in  the  record  in  this 
case  to  show  that  it  did  not,  and  the  presumption  is  that  it  did.  No 
objection  appears  to  have  been  taken  to  the  selection  or  drawing  of 
the  jnry.  The  record  simply  states,  in  the  usual  way,  when  the  case 
was  called  for  trial,  a  jury  came,  and  was  duly  impaneled  and  sworn. 

Bat  the  question  of  who  is  qualified  to  serve  as  a  juror  in  the  dis- 
trict court  of  Alaska  must  be  answered  by  the  law  of  Oregon.  Sec- 
tion 800  of  the  Revised  Statutes,  which  declares  that  jurors  in  the 
national  courts  shall  have  the  qualifications  prescribed  by  the  law  of 
the  state  in  which  they  sit,  cannot  apply,  for  there  is  no  law  of  Alaska 
on  the  subject,  unless  it  be  the  law  of  Oregon ;  and  in  either  case  it 
follows  that  the  qualification  of  jurors  in  Alaska,  and  the  liability  of 
persons  to  serve  as  such,  must  be  determined  by  a  reference  to  this 
law.  Sections  918,  919,  and  920  of  the  Code  of  Civil  Procedure  con- 
tain the  law  of  this  state  on  the  subject.  They  provide  that  a  per- 
son is  not'  competent  to  be  a  juror  unless  he  is  (1)  a  citizen  of  the 
United  States ;  (3)  a  white  male  inhabitant  of  the  county  for  the  year 
before  he  is  called;  (3)  over  21  years  of  age;  and  (4)  in  the  possession 
of  his  natural  faculties. 

Who  are  citizens  of  the  United  States  in  Alaska,  under  article 
3  of  the  treaty  of  1867,  may  be  a  difficult  question  to  determine. 
The  treaty  furnishes  the  law,  but  the  difficulty,  if  any,  will  arise  in 
the  application  of  it.  Under  the  treaty,  the  inhabitants  of  Alaska  at 
that  date  who  did  not  return  to  Russia  within  three  years  thereafter 
became  citizens  of  the  United  States,  excepting  members  of  the  un- 
civilized tribes.  The  word  "white"  in  the  second  clause  is  no  longer 
regarded  as  the  law  of  the  state ;  and  is  expressly  displaced,  so  far  as 
the  courts  of  th^  United  States  are  concerned,  by  the  proviso  to  sec- 
tion 2  of  the  act  of  1879,  supra.  The  words  "county  in  which  he  is 
I       letamed,"  in  the  same  clause,  must  be  held  inapplicable  to  Alaska, 
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where  there  are  no  counties,  and  their  place  supplied  by  the  word 
"district."  The  following  sections  of  the  Code,  providing  for  the  ee- 
lectioD  of  jurors  and  the  formation  of  a  jury-list  by  the  county  court 
from  the  assessment  roll  are  of  course  inapplicable,  as  there  are 
neither  county  courts  nor  assessment  rolls  in  Alaska.  And,  besides, 
the  act  of  1870  prescribes  another  mode  for  selecting  jurors. 

The  first  assignment  of  error  must  also  be  allowed.  It  appears 
from  the  record  that  the  plaintiff  in  error,  who  was  in  close  custody, 
was  brought  into  court  on  May  22,  1885,  and  arraigned,  when  bis 
trial  was  set  for  June  Ist.  On  that  day,  and  all  subsequent  days  of 
the  trial,  down  to  and  including  the  sentence,  June  Sth,  the  record 
only  shows  that  the  parties  came  by  their  attorneys.  In  case  of  a 
felony,  or  where  corporal  punishment  is  involved,  the  defendant  must 
be  present  during  the  trial  and  at  the  sentence ;  and  the  record  should 
show  this.  But  it  is  sufScient  if  his  presence  may  be  inferred  from 
the  same,  and  it  need  not  be  explicitly  so  stated  at  each  stage  of  the 
procedure.  Stephens  v.  People,  19  N.  Y.  549;  Whart.  Crim.  PI.  & 
Pr.  §§  540,  876 ;  State  v.  Cartwright,  10  Or.  193.  But  it  would  be  a 
strained  and  anreasonable  inference  to  say  that  Eie  was  present  dur- 
ing this  trial,  and  at  the  sentence,  simply  because  he  appears  to  have 
been  present  at  the  arraignment  some  days  before;  and  particularly 
when  the  record  states  explicitly  that  the  parties  appeared  by  their 
attorneys  each  day  during  the  trial,  and  at  the  sentence,  from  which 
it  may  rather  be  inferred  that  the  plaintiff  in  error  did  not  appear 
otherwise.  But  from  the  admission  of  counsel  on  the  argument,  it  is 
morally  certain  that  Kie  was  present  during  the  trial,  and  that  tho 
failure  of  the  record  to  show  the  fact  is  a  mere  misprision  of  the  clerk, 
and  therefore  the  district  court  will  not  be  directed  to  set  aside  the 
verdict  and  grant  a  new  trial,  but  only  to  allow  the  plaintiff  in  error 
to  move  therefor  on  that  ground ;  and  if,  on  the  bearing  of  the  same, 
it  does  not  satisfactorily  appear  from  the  evidence  submitted  there- 
with that  he  was  present,  to  grant  the  same ;  but  otherwise  to  deny 
the  motion,  and  give  judgment  against  him  according  to'the  act  of 
1875. 


CKIiLDLOID   MaNDF'o   CO.   V.  COMSTOCK   &    ChENET   Co.* 

{Oireuit  Court,  D.  Connecticut.    April  24, 1886.) 

1.  Patents  fok  Ikvbhtions— What  is  Patbhtablb. 

It  has  always  been  the  law  that  a  patentable  invention,  althongli  new  and 
useful,  must  be  the  result  of  something  more  than  and  different  frommechan- 
ical  skill. 
9.  Same— Invention — ^Utilitt  and  Novelty  as  EvrDBUCB  of. 

The  existence  of  novelty  and  utility  in  a  patented  thing  haa  been  potent  la 
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the  determination  of  the  qnestion  of  its  patentability.  ifeCormiek  t.  Set/mow, 
8  Blatchf.  240;  F-urbtuh  y.  Cook,  2  Fisher,  288;  MtddUton  Tool  Oo.  ▼.  Judd,  8 
Fisher,  141. 

1  Saxk — Ihvehtios — ^Evidence  Independent  of  Uttlitt  and  Noveltt  how 
Rkquibed. 

The  decision  in  HoUaterx.  Benedict  &  Bumham  Jfanufg  Oo.,  118  XT.  8. 69, 8. 
C.  5  Sup.  Ct.  Rep.  717,  makes  independent  evidence  of  the  existence  of  inven- 
tive skill,  apart  from  inferences  of  such  existence  which  may  be  drawn  from 
novelty  and  utility,  to  be  of  greater  importance  than  has  been  nnderstood 
heretofore. 

4.  Sakb — ^Htatt  Patent — CBLLtrLon)  OovERrNG  pok  Piano  Kets. 

The  question  of  patentability  in  Hyatt's  invention  again  considered,  and  the 
patent  sustained. 

5.  Saste — Hyatt's  Invention.  , 

There  -was  the  creative  faculty  of  invention  in  the  abandonment  of  the  in- 
effectual and  mechanical  attempt  to  make  single  celluloid  keys  in  imitation 
of  ivory  single  keys,  and  in  tbe  conception  of  the  idea  of  covering  a  whole 
key  board  with  a  single  celluloid  sheet. 

8.  Bah K — Pbactice— Sdbpbndino  Accocntino.  ' 

The  patent  in  suit  having  been  declared  void  for  want  of  novelty  by  another 
coart.  (Celluloid  Manufg  Co.  v.  Tower,  26  Fed.  Rep.  451,)  from  which  decision 
a  notice  of  a[)^al  to  the  supreme  court  had  been  given,  n  stay  of  the  account- 
ing was  asked  m  this  case;  but  as  the  facts  in  this  case  had  features  not  brought 
out  in  the  other  case,  hM,  that  there  was  no  adequate  reason  for  a  stay  of  the 
accounting. 

Motion  for  Rehearing.  The  former  opinion  was  rendered  July  81, 
1884,  and  is  reported  in  21  Fed.  Bep.  313.  The  important  ground 
of  tbe  motion  was  that  since  tbe  date  of  the  former  opinion  the  su- 
preme court  of  the  United  "States  had,  by  judicial  authority,  in  Hoi- 
lister  V.  Benedict  d  Burnham  Manufg  Co.,  113  U.  S.  59,  8.  C.  5  Sup. 
Ct.  Rep.  717,  and  Thompson  v.  Boisaelier,  114  U.  8. 1, 8.  C,  5  Sup.  Ct. 
Bep.  1042,  so  far  changed  the  law  of  the  land  governing  reissues  aa 
that  tbe  claimed  invention  purported  to  have  been  secured  by  the 
letters  patent  in  suit  is  excluded  from  claims  to  patentability. 

John  K.  Beach  and  John  S.  Beach,  for  the  motion. 

Frederick  H.  Belts,  against  the  motion. 

Shipm AN,  J.  This  is  an  application  by  the  defendant  in  the  above* 
entitled  case  for  a  rehearing.  The  hearing  upon  the  application  was 
considered  to  be  practically  a  rehearing  or  reargument  of  thequestion 
of  patentability.  The  facts  were  substantially  stated  in  the  opinion 
of  tbe  court  in  21  Fed.  Rep.  313.  The  important  ground  for  a  re- 
hearing i»  stated  in  the  application  as  follows:  "That  since  said  in- 
terlocutory order  and  decree  was  passed  the  law  of  the  land  govern- 
ing the  question  of  patentability  of  inventions  has  been  so  far 
changed,  nnder  the  judicial  authority  of  the  supreme  court  of  the 
United  States,  as  that  the  claimed  invention  purported  to  have  been 
secured  by  the  letters  patent  in  suit  is  excluded  from  claims  to  patent- 
ability. 

The  opinion  of  this  ooart  was  rendered  Jnly  81, 1884.  The  decis- 
ions of  the  supreme  court  to  which  reference  is  made  are  Hollisterv. 
Benedict  d  Bumham  Manufg  Co.,  113  U.  S.  69,  S.  C.  5  Sup.  Ct. 
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Rep.  717,  and  Thompson  v.  Boisgelier,  114  U.  S.  1,  8.  C.  5  Sup.  Ct. 
£ep.  1042.     The  first  of  these  cases  was  decided  January  5,  1885. 

The  following  sentences  from  the  former  opinion  of  this  court 
state  the  point  in  controversy  with  sufficient  clearness : 

"The  invention  did  not  consist  in  the  substitution  of  celluloid  for  ivory, 
wliereby  a  reduction  in  the  price  of  keys  was  caused,  but  It  consisted  in  the 
fact  that,  by  the  use  of  celluloid,  there  was  practically  furnished  a  new  and 
useful  mode  of  constructing  key-boards,  viz.,  by  cementing  to  the  board  a 
single  sheet  of  the  veneer,  instead  of  by  gluing  a  large  number  of  separata 
pieces, of  ivory,  which  must  each  be  matched  and  separately  fastened  to  the 
wood.  This  new  method  of  construction  was  impracticable  with  ivory,  or 
with  any  material  which  was  known  before  celluloid  was  manufactured,  and 
it  required  invention  to 'find  out  and  demonstrate  that  key-boards  could  be 
manufactured  so  as  to  be  a  commercial  article  by  covering  their  upper  sur- 
faces with  a  single  sheet  of  a  material  which  would  make  an  attractive  and 
permanent  coating  for  the  wooden  keys,  because  from  the  fact  that  celluloid 
existed  it  by  no  means  followed  that  a  key-board  could  he  sufficiently  and 
successfully  covered  with  it." 

The-  single  point  now  in  the  case  is  this :  In  view,  of  the  recent 
judicial  statements  of  the  requisites  necessary  to  cause  a  new  and 
useful  improvement  to  be  a  patentable  invention,  as  contrasted  with 
the  method  of  reasoning  by  which  judges  were  formerly  accustomed 
to  pass  upon  the  question  of  the  presence  of  inventive  skill,  was  the 
decision  of  the  court  in  favor  of  patentability  correct  ?  It  has  always 
been  the  law  that  a  patentable  invention,  although  new  and  useful, 
must  be  the  result  of  something  more  than  and  ditfer^t  from  mechan- 
ical skill;  but  the  existence  of  novelty  andvitility  in  a  patented  thing 
was  potent  in  the  determination  of  the  question  of  its  patentability. 
This  is  clearly  shown  in  the  well-known  charges  to  the  jury  of  Mr. 
Justice  Nelson  in  McCormick  v.  Seymour,  3  Blatohf.  240,  and  of  Mr. 
Justice  Curtis  in  Furbuah  y.  Cook,  2  Fisher,  288.  Judge  Wiluak 
D.  Shipman  in  MiddUtown  ToolCo.v.Judd,  3  Fisher,  141,  expressed 
the  views  which  judges  were  wont  to  entertain  in  regard  to  the  rigor 
with  which  courts  should  search  for  the  presence  of  inventive  genius 
as  follows :  "Whenever  a  change  or  device  is  new  and  accomplishes 
beneficial  results,  courts  look  with  favor  upon  it.  The  law  in  such 
cases  has  no  nice  standard  by  which  to  gauge  the  degree  of  mental 
power  or  inventive  genius  brought  into  play  in  originating  the  new 
devices."  In  HoUister  v.  Benedict  dt  Burnham  Manvfg  Co.  the  court 
was  called  upon  to  consider  an  improvement  which  was  admitted  to 
be  novel,  and  to  be  of  superior  utility,  and  which  was  not  a  slight 
advance  in  the  art,  but  which  was  yet  held  to  involve  "only  the  exer- 
cise of  the  ordinary  faculties  of  reasoning  upon  the  materials  supplied 
by  a  special  knowledge,"  and  not  to  be  the  "creative  work"  of  the 
"inventive  faculty."  The  facts  which  were  apparent  in  the  record 
of  the  case,  and  which  are  disclosed  in  the  opinion,  as  well  as  the 
vivid  language  of  Mr.  Justice  Matthews,  who  spoke  for  the  court, 
make  the  decision  a  very  significant  one;  for  the  stamp  which  the 
internal  revenue  department  caused  to  be  used  was  a  marked  im- 
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proTement  upon  its  predecessor,  remedied  a  serioas  evil,  and  was  re- 
garded by  the  department  with  great  satisfaction.  It  must  be  seen 
that  this  decision  makes  independent  evidence  of  the  existence  of  in- 
Tentive  skill,  fcpart  from  inferences  of  such  existence  which  may  be 
drawn  from  novelty  and  utility,  to  be  of  greater  importance  than  has 
been  anderstood  heretofore. 

The  facta  in  the  case  fully  justify  the  finding  of  novelty  and  utility. 
The  facts  upon  the  question  of  invention  are  these :  While  the  idea 
ors  continuous  ivory  key-board  has  been  attempted,  it  was  practically 
and  commercially  a  failure.  Celluloid  for  single  keys  had  been  sug- 
gested and  attempted,  and  was  a  failure.  A  continuous  covering  for 
a  key-board  would  probably  diminish  the  expense  of  production. 
Hyatt  had  unsuccessfully  tried  celluloid  strips  for  single  keys.  He 
abandoued  that  idea,  and  got  the  idea  of  using  a  single  sheet  of  cel- 
luloid, and  waited  until  he  had  succeeded  in  satisfactorily  making 
tbin  sheets.  This  manufacture  of  thin  sheets  was  a  very  important 
step  in  the  art,  and  caused  celluloid  to  be  capable  of  a  new  variety  of 
uses.  He  then  applied  these  sheets,  having  the  capacities  of  hard- 
ness, smoothness,  susceptibility  of  polish,  and  uniformity  of  color,  to 
a  piano  key-board.  On  the  one  hand,  the  argument  is  that  the  in- 
ventive, the  creative,  idea — the  genius — of  the  inventor  consisted  in 
the  conception  that  the  use  of  a  whole  sheet  of  cellaloid  would  over- 
come tfae  difficulties  which  attended  the  use  of  single  strips,  and  would 
make  a  key-board  equal  to  and  cheaper  than  one  made  of  ivory  strips, 
and  that  subsequent  experiment  successfully  embodied  and  carried 
into  effect  the  idea.  Polished  sheets  and  various  kinds  of  cement 
were  tried  and  abandoned,  and  finally  the  sheet  which  is  now  in  use 
was  fonnd  to  be  adapted  to  the  necessities  of  the  work.  On  the  other 
hand,  it  is  said  that  a  continuous  veneer  of  a  blank  key-board  was 
not  a  new  idea;  that  it  had  been'accomplished;  and  that  when  the 
new  thin  sheets  of  celluloid  had  been  produced  the  idea  of  applying 
the  sheet,  and  the  application  of  it  to  a  key-board,  was  merely  the 
"display  of  the  expected  skill  of  the  calling."  To  produce  the  sheet 
required  invention,  but  the  application  of  the  sheets  as  a  substitute 
for  ivory  was  the  work  of  the  mechanic. 

While  the  mind  may  hesitate  whether  one  or  the  other  line  of  ar- 
goment  preponderates,  I  think  that  there  was  the  creative  faculty  of 
ioTention  in  the  abandonment  of  the  ineffectual  and  mechanical  at- 
tempt to  make  single  culluloid  keys,  in  imitation  of  ivory  single  keys, 
and  in  the  conception  of  the  idea  of  covering  a  whole  key-board  with 
a  single  celluloid  sheet, — an  idea  which,  when  embodied,  turned  into 
commercial  success  what  had  previously  been  only  an  unsuccessful 
theory  in  regard  to  a  similar  use  of  ivory.  It  is  urged  by  the  defend- 
ant that  inasmuch  as  the  circuit  court  for  the  district  of  Massachu- 
setts in  the  case  of  the  Plaintiff  y.  Tower,  26  Fed.  Bep.  451,  had  de- 
cided the  plaintiff's  patent  to  be  void  for  want  of  patentability,  and 
the  plaintiff  has  given  notice  of  an  appeal  to  the  supreme  court,  it 
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would  be  proper  to  suspend  the  accounting  in  this  case  until  the 
Tower  Case  shall  have  been  tried.  Upon  the  facts  as  detailed  in  the 
opinion  of  the  coart  the  decision  of  the  Tower  Case  was  right.  The 
(facts  in  this  case  have  features  which  were  not  apparently  broaght 
.oat  in  that  case.  Therefore  I  think  that  there  ia  no  adequate  reason 
for  a  stay  of  the  accounting. 

The  motion  for  rehearing  is  denied. 


Nsw  ToBK  BeiiTino  &  Paokino  Go.  v.  Maoowan  and  others.' 
(OireviC  Court,  D.  New  JerBey.    Februarjr  18,  1886.) 

1.  Pa'TBNTS  fob  iNTKKTIOlfS. 

Letters  patent  No.  86,296,  of  January  26,  1869,  to  the  New  York  Belting  & 
,  Packing  Company,  as  assignee  of  Dennis  C.  Qately,  for  improved  vnlcanized 
rubber  packing,  sustained,  and  held  infringed. 

a.    SaMB— DlSTINCTIOir  BETWBKN   INVENTION  AND  MECHANIOAIi  SKIIjL. 

The  line  between  invention  and  mechanical  skill  is  not  always  clearly  drawn. 
Invention  indicates  genius  and  the  production  of  a  new  idea.    Mechanical 
skill  is  applied  to  an  idea,  and  suggests  how  it  may  be  modified  and  made  more 
practical. 
8.  Samk— ExTENsrvB  Adoption  of  Devicb,  Eyidencb  of  Intention. 

The  fact  that  the  patented  device  went  at  once  into  such  extensive  public 
use  as  almost  to  supersede  older  devices  is  pregnant  evidence  of  novelty, 
value,  and  usefulness,  and  accounts  for  die  defendants'  infringement. 

On  Bill,  etc. 

Turner,  Lee  dt  McClure,  for  complainant. 

F.  E.  Lowthorp,  Jr.,  for  defendants. 

Nixon,  J.  Letters  patent  No.  86,296,  for  "improved  vulcanized 
rubber  packing,"  were  granted  to  the  complainant  corporation,  as 
assignee  of  Dennis  G.  Gately,  on  January  26,  1869,  and  this  suit  is 
brought  to  recover  profits  and  damages  for  their  infringement. 

The  answer  of  the  defendants  (1)  denies  infringement;  (2)  alleges 
that  Gately  was  not  the  original  and  first  inventor  of  the  thing  pat- 
ented; and  (3)  claims  that  the  letters  patent  are  void,  (a)  because 
the  single  claim  is  too  broad,  covering  more  than  Gately  invented ; 
(b)  because  the  specifications  fail  to  snfiSciently  distinguish  between 
what  was  novel  and  what  was  old  in  the  art;  (e)  because,  in  view  of 
the  state  of  the  art  at  the  date  of  the  issue  of  the  patent,  no  invention 
is  exhibited  and  shown. 

'  The  defense  of  non-infringement  was  not  well  taken,  not  being  sus- 
tained by  the  evidence.  The  packing  manufactured  by  the  defend- 
ants in  1882  and  1884  were  exhibited.  The  first  was  an  exact 
counterpart  of  the  complainant's  product  under  its  patent,  and  the 
second  was  a  feeble  attempt  at  evasion,  by  having  only  the  central 

'Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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part  of  the  inner  surface  of  the  canvass,  next  to  the  piston-rod,  out 
bias. 

The  other  defenses,  which  may  be  fairly  grouped  nnder  the  single 
allegation  of  want  of  patentability  of  the  invention,  in  view  of  Qie 
state  of  the  art,  have  caused  more  difficulty,  and  required  more 
careful  examination.  In  the  specifications  of  the  patent  the  inventor 
states  that  his  invention  relates  to  packing  of  the  kind  for  which  let- 
ters patent  were  issued  to  Charles  McBuruey  on  June  28, 1859;  that 
the  defect  of  the  McBumey  invention  was  that  the  packing  was  not 
sofficieutly  elastic  to  maintain  a  tight  joint  between  it  and  the  piston, 
and  that  be  has  secured  this  greater  elasticity  by  "forming  the  pack- 
ing with  a  backing  of  pure  vulcanized  rubber,  »  *  •  which  may 
be  covered  and  protected  by  a  strip  of  canvas  or  other  suitable  fab- 
ric." He  claims  that  when  a  packing  thus  formed  is  placed  in  the 
stuffing-box  and  around  the  piston,  and  the  follower  is  screwed  down, 
so  as  to  compress  the  packing,  the  rubber  strip  will  also  be  com- 
pressed and  forced  against  the  sides  of  the  stuffing-box,  and,  as  it 
cannot  expand  in  the  direction  of  the  follower,  it  acts  as  a  spring  to 
bold  the  packing  against  the  piston-rod,  and  to  prevent  leakage,  com- 
pensating for  any  slight  wear  in  the  packing,  and  making  a  tight 
joint  between  the  rod  and  the  packing. 

The  claim  of  the  patent  is: 

"The  combination  with  Uie  packing,  such  as  lierein  specified,  of  an  elastic 
liacking  or  cushion  of  vulcanized  India  rubber,  substantially  as  and  for  the 
purposes  set  forth." 

It  is  quite  clear  from  these  specifications  that  the  patentee  con- 
ceived that  he  had  remedied  the  defects,  and  made  an  improvement 
upon  the  then  existing  McBurney  patent.  Turning  to  that  patent, 
we  find  that  it  was  granted  on  June  29,  1859,  for  an  "improvement 
in  packing  for  stuffing-boxes  of  pistons."  It  was  claimed  by  the  in- 
ventor to  be  a  durable  substitute  for  the  hempen  packing  before  em- 
|doyed  in  stuffing-boxes, — more  easily  adjusted  to  produce  a  uni- 
form pressure  upon  all  sides  of  the  piston-rod, — but  in  practical  use 
it  fell  short  of  accomplishing  what  the  patentee  claimed  for  it.  Fre- 
qoent  complaints  oame  from  the  purchasers  to  the  manufacturers 
that  it  was  too  stiff  and  rigid,  and  was  not  compressible  enough  to 
make  a  tight  joint  in  the  staffing-box.  Gately,  the  patentee,  who 
was  the  superintendent  of  the  complainant  corporation,  set  himself 
to  the  task  of  overcoming  the  defects.  He  made  several  experiments, 
and  the  result  was  the  patent  on  which  the  suit  is  brought.  He  added 
to  the  McBumey  packing  the  elastic  backing  or  cushion  of  vulcan- 
ized India  rubber,  which  not  only  rendered  the  whole  more  compact 
and  more  elastic,  but,  being  compressed  between  the  follower  and  the 
aides  of  the  stuffing-box,  acted  as  a  spring  to  hold  the  packing  con-  ' 
tinuoQsly  against  the  piston-rod,  thus  making  a  tight  joint,  which 
had  not  been  attained  under  the  McBurney  invention,  and  was  not 
shown  io  have  been  so  well  accomplished  under  any  other  patent. 
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Whether  a  thing  devised  is  dpe  to  the  geoins  of  an  inventor,  or  to 
the  mechanical  skill  of  a  workman,  is  often  a  difQoult  question  to 
determine.  The  line  between  them  is  not  always  clearly  drawn.  In- 
vention indicates  genius  and  the  production  of  a  new  idea.  Mechan- 
ical skill  is  applied  to  an  old  idea,  and  suggests  bow  it  may  be  mod- 
ified and  made  more  practical ;  and,  according  to  Smith  v.  NichoU, 
21  Wall  112,  such  mere  modification  is  not  patentable  unless  some 
new  and  useful  result  is  secured. 

The  complainant's  patent  is  nearly  on  the  line  dividing  invention 
from  mechanical  skill ;  but,  after  carefully  comparing  it  with  the  ex- 
hibits whiQh  are  put  in  to  show  anticipation  and  its  laok  of  patenta- 
bility, I  am  of  the  opinion  that  the  combination  reveals  invention, 
not  so  much  because  the  packing  is  more  elastic  by  reason  of  the 
addition  of  pure  hard  rubber,  but  because  the  patent  discloses  a  new 
and  better  method  of  obtaining  a  tight  joint  between  the  packing  and 
the  piston-rod  than  has  been  obtained  by  any  other  combination  of 
elements,  new  or  old.  It  is  a  fact  not  to  be  oveif looked,  and  has  much 
weight,  that  the  product  manufactured  under  it  went  at  once  into 
such  extensive  public  use  as  almost  to  supersede  all  packing  made 
under  other  methods.  Such  a  fact  is  pregnant  evidence  of  its  nor- 
•Ity,  value,  and  usefulness,  and  accounts  for  the  defendants'  infringe- 
ment. 

Let  a  decree  be  entered  in  favor  of  the  complainant,  and  for  an  ao- 
•oant. 


Wbthsrell  r.  Kbith  and  others.* 

(Oireuit  Cburt,  IT.  2>.  lUmoU.    1886.) 

1.  Patbhto  fob  Ihtkntions— Evidenck  oi-  Prior  Usb. 

In  order  to  defeat  a  patent  on  the  ground  of  prior  use,  sncli  nse  mnst  be  ea< 
tablished  beyond  reasonable  doubt.    Ooffln  y.  Ogden,  18  Wall.  130;  Waihbum 
<e  Moen  Manvfg  Go.  y.  Haiih,  4  Fed.  Rep.  900. 
d.  Samb. 

Where  a  wltnesB  testified  to  his  use  of  a  patented  inyention  18  yean  before 
the  time  when  he  testified,  and  that  he  employed  some  10  persons  in  its  man- 
ufacture, and  yet  could  not  tell  the  names  of  any  of  such  persons,  held,  that 
bis  testimony  failed  to  make  out  a  defense. 
8.  Samb. 

Two  witnesses  testified  in  1884  to  seeing  the  patented  deyice  in  use  in  1864, 
but  their  testimony  was  indefinite,  and  contradicted  in  many  important  par- 
ticulars, and  none  of  the  alleged  prior  devices  were  produced.    Httd,  Insuf- 
ficient to  defeat  the  patent. 
4.  Samb — Carpbntbb  Patent  No.  118,411— Hoop-Skibts. 

This  patent  sustained  over  the  alleged  prior  use  by  Max  Schwab,  at  Ottawa 
nUnois,  and  that  seen  by  Robert  Q.  Lester  and  August  Seligman,  la  1061 

Merriam  d  Whipple,  for  complainant. 

>BdIt«d  by  Chatlea  a  Unthicum,  Esq.,  of  the  Chicago  bar. 
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Motet,  Netoman  dt  Reed,  for  defendants. 

BiiODOETT,  3.  This  is  a  bill  for  an  injanction  and  aocoanting  by 
reason  of  the  alleged  infringement  of  letters  Patent  No.  116,411, 
granted  June  27,  1871,  to  Charles  G.  Carpenter,  for  Tan  improve- 
ment in  hoop-skirts,"  and  dnly  assigned  to  complainant.  The  de- 
vice covered  by  the  patent  is  probably  best  described  by  the  patente'e 
himself  in  his  specifications.     He  says : 

"My  invention  is  an  improvement  upon  the  skirt  patented  by  Samuel  Peb- 
erdy,  November  30, 1858,  in  which  the  hoop  or  skirt  is  continuous,  and' is 
wound  spirally  from  the  top  to  the  bottom  of  the  skirt;  and.  also  upon  the 
boop-akirt  patented  by  William  U.  Towers,  November  17, 1868,  having  an 
upper  and  a  lower  nest  of  hoops  and  an  intervening  space;  and  my  said  im- 
provement consists  in  forming  the  lower  nest  of  the  skirt  of  the  same  wire 
which  crosses  spirally  the  space  between  the  upper  and  low^r  nests,  and 
unites  the  two  nests  together;  also  in  forming  the  lower  portion  of  the  bustle, 
and  front  guaras  or  fenders  for  the  kneex,  by  a  series  of  wires  attached  to 
and  starting  from  tlie  front  of  the  waistband,  and  passing  spirally  around 
both  sides  of  the  skirt,  interlacing  with  each  at  the  bustle,  and  terminating 
at  the  front  of  the  waistband;  by  which  improvements  the  following,  among 
other  desirable  advantages,  are  obtained,  viz.:  economy  in  the  manufaclure 
of  the  skirt;  increased  stiffness  and  supporting  power  by  the  interlacing  at 
the  back,  near  the  top  or  waist;  and  front  guards  or  fenders  to  prevent  the 
projection  of  the  knees  through  and  into  the  intervening  space;  and  render^ 
ing  the  skirt  more  agreeable  and  convenient  for  the  wearer.  *  *  *  The 
lower  skirt  or  nest  of  hoops  is  formed  by  a  single  wire,  one  end  of  which  is 
attached  to  one  end  of  the  front  tapes  of  the  bustle,  and  continuing  around 
spirally,  parallel  with  the  continuous  fender  and  bustle  wires,  leaves  the  same 
at  the  front  thereof,  and  forms,  by  continuous  revolutions,  the  lower  nest, 
separate  and  distinct  from  the  upper,  and  yet  connected  to  it  by  the  same  wire 
from  which  the  lower  nest  is  formed,  thus  obtaining  a  hoop-skirt  having  two 
nests,  with  the  intervening  wires  forming  a  part  of  both  nests,  and  holding 
the  lower  nest  from  swaying." 

The  patent  also  contains  a  disclaimer  in  the  following  words : 

"I  am  aware  that  one  or  more  bracing  hoops,  which  extend  from  a  point 

at  or  near  the  top  of  the  skirt  at  the  back  to  a  point  at  or  about  the  height  of 

the  knees  of  the  wearer  in  front,  have  been  patented  by  Charles  £.  Pratt, 

July,  1870.  and  I  therefore  do  not  claim  such  bracing  hoops  as  my  invention." 

The  claims  of  this  patent  are  as  follows : 

"(1)  In  a  hoop-skirt  having  an  upper  and  a  lower  nest  of  hoops,  with  an  in- 
tervening space,  the  lower  or  skirt  nest  thereof  formed  by  the  same  hoop,  9. 
which  passes  spirally  through  the  apace  between  the  upper  and  the  lower  nests, 
and  unites  the  two  together  without  use  of  separate  wires  or  fastenings,  as 
described.  (2)  The  lower  portion  of  the  bustle  nest  and  the  knee-guards  or 
fenders  of  the  lower  nest,  formed  by  one  and  the  same  series  of  wires,  5.  6, 
7,  and  8.  in  the  manner  described.  (3)  The  bustle  and  knee-guard  wires 
crossed  and  interlaced  at  the  back,  for  the  purpose  of  increasing  the  strength 
and  supporting  power  of  the  skirt  at  the  back,  as  described.  (4)  In  a  hoop- 
skirt  in  which  the  lower  nest  is  formed  of  a  continuous  wire,  which  also 
unites  it  with  the  bustle  nest,  the  combination  therewith  of  the  separate  wires, 
5,  6,  7,  and  8,  crossed  and  interlaced  at  the  bustle  or  back,  and  the  knee- 
guards  or  fenders,  g,  formed  thereby,  crossing  the  front  space  above  the  lower 
iioops,  as  described." 


Digitized  by 


Google 


^  FEDERAL  BEPOBTER. 

The  fact  of  infringement  is  conceded,  and  the  only  defenses  set  up 
are  want  of  patentable  novelty,  and  the  public  use  for  more  than  two 
years  before  this  patent  was  applied  for. 

The  witnesses  by  whom  a  prior  use  is  attempted  to  be  shown  are 
Max  Scbwab^Bobert  G.  Lester,  and  August  Seligman.  Schwab  states 
that  he  made  skirts  constructed  like  the  patent  in  Ottawa,  Illinois, 
about  16  years  before  the  date  of  his  deposition,  his  testimony  hav- 
ing been  taken  in  December,  1884;  tliat  he  copied  the  skirts  he  so 
made  from  one  be  bought  of  a  traveling  man.  He  seems  to  have 
had  a  small  store  at  Ottawa  for  about  two  years,  but  is  unable  to  fix 
the  date  when  he  began  and  closed  the  business  there,  and  says  he 
employed  about  10  persons  making  such  hoop-skirt,  and  yet  can  give 
the  names  of  none  of  them.  Lester  and  Seligman  testified  to  seeing 
skirts  in  the  market  as  early  as  1864,  but  their  testimony  is  indefi- 
nite. No  skirts,  or  patterns  of  skirts,  or  forms  on  which  they  were 
made,  are  produced;  and  both  witnesses  are  ccmtradieted  in  many 
important  particulars  by  persons  to  whom  they  referred  as  being 
connected  with  them  at  the  time  they  claimed  to  have  seen  the  skirts 
in  question.  The  proof  also  shows  that  both  Schwab  and  Seligman 
are  infringing  the  complainant's  patent,  and  that  Lester  is  in  the 
employ  of  Seligman.  The  proof  also  shows  that  C.  C.  Carpenter  & 
Co.  began  the  manufacture  of  hoop-skirts  of  the  structure  shown  in 
this  patent  in  1870,  and  put  them  quite  extensively  upon  the  market; 
and  I  think  it  is  more  than  probable  that  these  two  witnesses  are  all 
mistaken  as  to  the  time  when  they  first  saw  these  skirts  on  sale,  and 
that  they  did  not  see  them  until  Carpenter  had  commenced  their 
manufacture,  for  which  he  subsequently  obtained  a  patent  in  apt 
time. 

Upon  the  whole,  then,  I  come  to  the  conclusion  that  the  defend- 
ants' proof  of  prior  use  is  not  sufficiently  clear  and  certain  to  estab- 
lish such  prior  use  before  the  date  of  Carpenter's  invention.  The 
rule  as  laid  down  in  Cojfin  v.  Ogden,  18  Wall.  120,  and  Waahbum  dk 
Moen  Manufg  Co.  v.  Haish,  4  Fed.  Eep.  900,  requires  that  the  fact 
of  prior  use  shall  be  established  beyond  reasonable  doubt,  and  I  can- 
not say  that  this  is  done  by  the  proof  in  this  case.  I  therefore  find 
that  the  patent  is  valid,  and  that  the  defendants  infringe,  for  which 
the  complainant  is  entitled  to  damages,  and  a  decree  may  be  pre- 
pared accordingly. 
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Bacibb  Ssbdbb  Co.  v.  Jolibt  Wibe-Cheoe  Bowbb  Co.     (Bill  and 

CroBS-Bill.)* 

(OireuU  Court,  iV,  D.  lUiiuna.    April  6, 1886.) 

1.  Patekts  for  Inventions — Inpkingement  mtjst  be  Provkb. 

In  a  suit  for  infringement  of  the  fourth  claim  of  letters  patent  ITo.  76,908, 
of  February  31, 1868,  for  a  broad-cast  seeder,  the  only  proof  as  to  the  kind 
of  machine  made  by  the  defendant  was  the  testimony  of  a  witness  that  the 
defendant  was  makmg  a  seeding-machine  with  two  feeding  holes  and  a  disk. 
Ileid.  "this  proof  does  not  make  even  a  prwna/aet«.case  of  mfringement  with- 
oat  proof  showing  that  the  feeding  holes  and  disk  in  defendant's  machine 
perform  the  same  function  as  those  covered  by  the  fourth  claim  of  the  Floyd 
patent." 

&  SAMK — EqtJITT  JtTBIBDIOTION. 

'  As  this  patent  was  within  about  two  months  of  its  expiration  at  the  time 
the  bill  was  filed,  held,  that  it  was  doubtful  whether,  under  the  rule  in  Boot  v. 
JRaiheay  Co.,  106  U.  8.  189,  the  court  had  jurisdiction  in  equity,  and  the  bill 
was  therefore  dismissed  without  prejudice  to  a  suit  at  law.      "^ 
8.  Save — ^Bargais— What  is  Evidencb  of. 

Where  parties  had  met  and  discussed  the  subject  of  the  purchase  by  one  of 
a  patent  trom  the  other,  but  the  terms  of  purchase  were  not  fixed  in  the  per- 
sonal interview,  but  were  subsequently  settled  by  interchange  of  letters  be- 
tween the  parties,  held,  that  these  letters  were  the  evidence  of  what  the  bar- 
gain was. 

4.   SaMK — EsTOPPBI,. 

A  party  who  clothes  another  with  the  legal  title  to  a  patent,  and  relegates 
to  the  assignee  the  question  as  to  who  shall  have  the  benefit  of  the  parcnase, 
is  estopped  to  complain  of  fraud  because  another  was  not  allowed  to  share  in 
the  benefit  of  such  purchase. 

6.  Sake — Assionkent  of  Patent — CJonvbtance  by  Record  Owner  Valid. 

Where  a  party  owning  the  title  of  record  to  a  patent  for  over  six  months 
conveyed  it  for  a  valuable  consideration  to  a  corporation  competent  to  pur- 
chase and  hold  it,  and  whose  title  was  made  a  matter  of  record  in  the  patent- 
office,  held,  that  this  title  could  not  be  attacked  for  fraud  in  the  assignor  to 
the  corporation. 
•.  Sake — Knowledge  of  Act  of  Aoent  Binds  PhincipaIi. 

S.  claimed  that  a  bank  had,  against  instructions,  delivered  a  deed  to  a  pat- 
ent without  payment  of  purchase  money,  instead  of  holding  the  deed  as  col- 
lateral to  secure  a  note  given  in  payment.  It  appeared  that  S.  knew  of  the 
action  of  the  bank,  but  took  the  note  and  discounted  it.  Held,  that  S.  could 
not  be  allowed,  even  against  his  immediate  assignee,  to  treat  the  deed  as 
having  been  obtained  by  such  fraud  as  would  vitiate  it. 

7.  Saxb— Personal  License  under  a  Patent,  not  AssroNABLB. 

S.  empowered  H.,  by  contract  in  writing,  as  his  lawful  attorney,  to  sell 
rights  under  a  patent  at  prices  to  be  approved  by  S.  for  the  then  unexpired 
term  of  the  patent,  and  authorized  H.  to  manufacture  under  the  patent  at  a 
certain  royalty,  but  reserved  the  power  to  revoke  the  contract  in  case  H. 
should  not  faithfully  perform  his  agreements  under  it.  Held,  that  the  con- 
tract, both  as  a  power  to  sell  and  as  a  license,  was  a  merely  personal  one, 
and  not  transferable  by  H.  except  with  the  consent  of  8.,  and  that  when  S. 
parted  with  his  title  to  the  patent  he  parted  with  hia  right  to  sanction  or 
vivify  any  assignment  from  H. 

This  was  a  bill  to  restrain  infringement  of  two  patents,  one  of 
which  had  about  two  montiis  to  run  at  the  time  the  bill  was  filed. 
Defendant's  answer  denied  infringement  of  one  of  the  patents,  and 
alleged  that  it  Was  void  for  want  of  novelty,  and  admitted  that  the 
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other  patent  was  valid,  and  that  defendant  used  it,  bnt  insisted  that 
the  title  belonged  to  the  defendant.  Defendant  also  filed  a  cross- 
bill setting  up  its  title  to  the  latter  patent,  and  praying  that  com- 
plainant's title  might  be  set  aside  as  fraudulent  and  void,  as  against 
complainant  in  the  cross-bill,  and  that  the  complainant  in  the  cross- 
bill might  be  adjudged  the  lawful  owner  of  said  patent,  and  entitled 
to  an  accounting  from  the  complainant  in  the  original  bill  for  in- 
fringement of  said  patent.  The  facts  concerning  the  title  to  the  pat- 
ent are  stated  in  the  opinion. 

H.  W,  Wells  and  J.  T.  Fish,  for  complainant. 

George  S.  Home  and  Coburn  d  Thacher,  for  defendant. 

Blodgett,  J.  The  original  bill  in  this  case  was  filed  to  restrain 
the  alleged  infringement  of  patent  No.  76,903,  granted  February  21, 
1868,  to  P.  G.  and  E.  C.  Floyd,  for  a  "Broad-cast  Seeder,"  and  Patent 
No.  136,107,  granted  February  18, 1873,  to  J.  W.  Strowbridge,  for  a 
"Seeding-machine,"  of  which  patents  the  complainant  claims  to  be 
the  owner.  Infringement  of  only  the  fourth  claim  of  the  Floyd  patent 
is  insisted  upon,  and  as  to  this  patent  defendant  denies  any  infringe- 
ment, and  insists  that  the  patent  is  void  for  want  of  novelty. 

There  is  no  proof  in  the  record  as  to  the  kind  of  machine  made  by 
defendant,  and  no  proof  of  infringement  except  that  the  witness  Dorr 
testifies  that  the  defendant  is  making  a  seeding-inachine  with  two 
feeding  holes  and  a  disk.  This  proof  does  not  make  even  ,a  prima 
facie  case  of  infringement,  without  proof  showing  that  the  feeding 
holes  and  disk  in  defendant's  machine  perform  the  same  function 
as  those  covered  by  the  fourth  claim  of  the  Floyd  patent.  I  there- 
fore feel  compelled  to  find  that  there  is  no  proof  of  infringement  of 
the  Floyd  patent;  but  as  the  main  oontroversy'in  the  case  is  centered 
about  the  other  patent,  and  as  this  patent  was  within  about  two 
months  of  its  expiration  at  the  time  the  bill  was  filed,  leaving  it  doubt- 
ful under  the  rule  in  Root  v.  Railway  Co.,  105  U.  S.  189,  whether  the 
court  has  jurisdiction  in  equity,  I  shall  dismiss  the  bill  without  prej- 
udice as  to  this  patent,  so  that  complainant,  if  it  chooses  to  do  so, 
can  bring  its  suit  at  law  for  infringement  and  damages. 

As  to  the  Strowbridge  patent,  the  defendant,  the  Joliet  Wire-check 
Bower  Company,  admits  by  its  answer  the  validity  of  this  patent,  and 
that  it  is  manufacturing  machines  in  accordance  therewith,  but  claims 
to  be  the  owner  of  said  patent,  and  has  filed  its  cross-bill  asserting 
its  own  title,  and  denying  complainant's  title  thereto,  and  praying 
that  complainant's  title  may  be  set  aside  and  held  to  be  fraudulent 
and  void  as  against  the  complainant  in  the  cross-bill,  and  that  the 
complainant  in  the  cross-bill  may  be  adjudged  the  lawful  owner  of 
said  patent,  and  entitled  to  an  accounting  from  the  complainant  in 
the  original  bill  for  the  infringement  of  said  patent.  Under  the  is- 
sues made  by  this  cross-bill  voluminous  proofs  have  been  taken  and 
discussed  by  counsel.     The  controversy  involves  certain  dealings  he- 
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tween  Clarence  8.  Strowbridge  and  0.  F.  Hartwell,  and  Strowbridge 
and  G.  W.  Dorr,  and  Dorr  and  the  complainant  in  the  original  bill, 
and  the  effect  of  those  dealings  upon  the  title  to  the  patent. 

The  facts,  as  they  appear  in  the  proof,  seem  to  be  that  on  Angast 
S4,  1881,  Strowbridge  was  the  owner  of  this  patent,  with  the  excep- 
tion of  the  state  of  Massachusetts  and  some  counties  in  New  York, 
Michigan,  and  perhaps  Iowa,  and  on  said  date  be  gave  to  Hartwell  a 
contract  in  writing  containing  the  elements  of  a  power  of  attorney,  and 
license,  by  which  he  empowered  Hartwell,  as  his  lawful  attorney,  to 
sell,  transfer,  and  dispose  of  territory  and  shop  rights  to  use  said  pat- 
ent at  prices  to  be  approved  by  himself,  (Strowbridge,)  and  to  have 
and  control  the  same  for  that  puipoae  during  the  then  unexpired 
term  of  the  patent,  for  which  Hartwell  was  to  pay  Strowbridge  one- 
half  of  the  proceeds  of  such  sales,  and  Hartwell  was  also  g^ven  the 
right   to  make  and  sell  machines  under  the  patent,  for  which  he 
was  to  pay  Strowbridge  50  cents  for  each  machine  so  made  and  sold 
by  him,  with  power  reserved  to  Strowbridge  to  revoke  the  contract 
in  ease  Hartwell  should  not  faithfully  perform  bis  part  thereof,  or 
sliould  not  account  for  or  pay  over  the  money  received  by  him,  or  in 
case  Hartwell  should  discontinue  said  business  or  the  manufacture 
of  machines.     At  the  time  Hartwell  obtained  this  contract  Strow- 
bridge resided  in  Cortland,  New  York,  and  Hartwell  lived  in  Des 
Moines,  Iowa,  or  soon  after  went  there  to  reside ;  and  about  Janu- 
ary, 1882,  Hartwell  entered  into  an  arrangement  with  C.  W.  Dorr  and 
Morton  Mitchell  by  which  they  formed  a  corporation  under  the  laws 
of  Iowa,  with  a  capital  of  $1,500,  called  the  Des  Moines  Manufact- 
ohng  Company,  for  the  manufacture  and  sale  of  machines  under  the 
Strowbridge  patent,  each  of  the  partners  taking  $500  of  the  capital 
stock  of  the  company,  and  Hartwell  assigning  the  contract  between 
himself  and  Strowbridge  to  the  company ;  and  the  company  entered 
upon  the  business  of  manufacturing  and  selling  machines  made  un- 
der this  patent. 

Neither  the  contract  between  Strowbridge  and  Hartwell,  nor  the 
assignment  thereof  from  Hartwell  to  the  Des  Moines  Manufacturing 
Company,  was  ever  recorded  in  the  patent-office. 

The  Des  Moines  Manufacturing  Company  commenced  the  manu- 
facture of  seeders  under  the  patent,  and  made  and  sold  for  the  season 
of  1882  about  175  machines,  the  royalty  on  which,  under  the  Hart- 
well contract,  amounted  to  $87.50,  which  was  payable  on  November 
1.  1882.  In  June,  1882,  Dorr  visited  Strowbridge  at  his  home  in 
Gnlland,  and  had  some  conversation  with  him  about  the  business  of 
manufacturing  machines  under  the  patent,  and  about  some  other 
patents  in  connection  with  the  businebs,  and  expressed  a  wiUingness 
to  buy  the  patent  from  Strowbridge  if  they  could  agree  upon  terms. 
He  introduced  himself  to  Strowbridge  as  Hartwell's  partner,  and  in 
talking  about  the  purchase  used  the  word  "we;"  but  no  price  or 
terms  seem  to  have  been  mentioned,  and  certainly  were  not  settled 
v.27F.no.4 — 24 
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or  agreed  apon  at  that  time.  After  Dorr  returned  to  Des  Mnnes  he 
received  a  letter  from  Strowbridge,  dated  August  7,  1882,  in  which 
be  says : 

"  Wliat  la  the  prospect  of  our  making  a  deal  on  the  power  machine?  I  ex- 
pect to  go  to  Florida  the  forepart  of  September,  and,  if  there  is  anything  to 
be  done,  would  like  to  bear  from  you  as  soon  as  convenient. " 

To  this  Dorr  replied  by  letter  dated  August  10,  1882: 
"I  have  just  returned  from  my  trip  east,  and  will  write  you  in  a  few  days 
about  the  patent, — as  soon  as  we  make  up  our  minds  what  we  can  do." 

And  on  September  6,  1882,  Dorr  writes  Strowbridge: 
"We  have  thought  the  matter  over  a  good  deal,  and  have  concluded  to  make 
you  the  following  offer  for  the  patent  to  the  seeder:  8500,  (five  hundred  dollars.) 
to  include  the  royalty  due  jot  this  fall,  which  we  will  pay  you  as  soon  as  due, 
and  the  balance  July  1st,  next.  This  is  with  the  understanding  tliat  you 
f urnisb'us  an  abstract  of  the  title  showing  the  title  clear  from  the  govern- 
ment. Considering  that  ten  of  the  fourteen  years  have  expired,  I  think  this 
is  a  good  offer." 

This  letter  was  answered  by  Strowbridge  under  date  October  18, 
1882,  in  which  he  says : 

"We  will  accept  your  proposition,  and  furnish  all  the  required  papers.  It 
seems  a  very  small  amount  as  compared  with  what  we  have  spent  on  the  ma- 
chine, but  we  need  the  money,  and  necessity  is  a  stem  master." 

To  this  letter  Dorr  replied  by  letter,  dated  October  24,  1882 : 
"Will  consider  the  matter  settled,  and  are  ready  to  settle  with  you  as  soon 
as  you  get  the  papers,  etc.,  which  I  trust  will  be  all  right.    You  can  send  the 
papers  to  the  Valley  Bank  of  this  place,  where  I  will  pay  the  money;  or  you 
can  send  them  direct  to  me,  and  I  will  remit  direct  to  you." 

On  November  15,  1882,  Strowbridge  forwarded  by  mail  to  the  Val- 
ley Bank  of  Des  Moines  au  assignment  of  the  patent,  with  a  letter  of 
instructions  as  follows : 

"  Valley  Bank,  Des  Moines.  Iowa :  Send  you  to-day  an  assignment  of 
patent  for  C.  W.  Dorr,  which  you  will  please  to  deliver  on  receipt  of  $500. 
and  remit  the  same,  less  your  trouble,  to  me." 

And  on  the  same  day  Strowbridge  wrote  Dorr : 

"Beceived  the  papers  from  Washington  yesterday,  and  have  had  the  as- 
signment made  to-day,  and  sent  the  same  to  the  Viilley  Bank.  Made  papers 
to  you,  and  you  can  do  with  them  as  you  wish." 

Considerable  correspondence  then  passed  between  Strowbridge  and 
Dorr,  running  from  November,  1882,  to  March,  1883,  in  regard  to 
certain  defects  found  by  Dorr  in  Strowbridge's  title;  but  finally,  on 
March  31,  1883,  Dorr  paid  to  the  bank  $87.50  in  money,  and  gave 
his  note  payable  to  Strowbridge,  July  Ist  following,  for  $412.50,  and 
the  bank  delivered  the  papers  to  Dorr,  and  remitted  the  note  and 
the  money,  less  one  dollar  for  charges,  to  Strowbridge.  On  the  same 
day  Dorr  wrote  Strowbridge : 

"I  have  this  day  paid  to  the  Valley  Bank  887.50,  the  amount  due  you  on 
first  payment.  The  balance  you  will  see,  by  reference  to  my  proposition 
which  you  accepted,  was  to  be  paid  July  1st  next,  but  it  seems  as  though  yuu 
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onriooked  this,  as  yon  asked  them  to  collect  It  alL    I  have  given  a  due-bill 
for  the  balance,  as  per  the  arrangement,  which  I  trust  will  be  satisfactory. " 

The  remittance  from  the  bank  was  acknowledged  by  Strowbridge  by 
a  postal  card  dated  April  6th,  saying:  "Your remittance  of  draft  and 
note  daly  received.     Thanks." 

After  the  bank  had  received  this  acknowledgment  from  Strow 
bridge,  and  about  the  twelfth  of  April,  1883,  Dorr  caused  the  deed 
from  Strowbridge  to  himself  to  be  recorded  in  the  patent-ofiSce. 
Strowbridge  indorsed  and  negotiated  the  note  at  a  bank  in  Cortland, 
and  obtained  the  amount  called  for  by  the  note,  less  the  usual  dis* 
count.  About  the  time  the  note  matured  it  was  sent  to  the  Valley 
fenk  for  collection,  and  payment  refused  by  Dorr  until  Strowbridge 
should  correct  or  explain  satisfactorily  some  further  alleged  defects 
in  bis  title,  which  Dorr  claimed  had  come  to  his  knowledge  after  the 
note  was  given.  The  president  of  the  bank  wrote  to  Strowbridge,  in 
substance,  that  Dorr's  paper  was  good,  and  that  Dorr  was  only  wait- 
ing for  Strowbridge  to  fix  his  title.  Several  letters  then  passed  be- 
tween Dorr  and  Strowbridge  in  regard  to  the  alleged  defective  title, 
and,  finally,  under  date  of  July  30,  1883,  Strowbridge  wrote  to  the 
president  of  the  bank : 

"Have  just  written  Dorr,  but  cannot  see  anything  in  his  correspondence 
why  you  should  not  receive  your  pay  from  him.  We  certainly  have  no  deal 
Tith  hiin  at  present,  and  it  is  for  you  to  get  the  money  as  soon  as  you  can. 
Wt  eertainly  must  look  to  you,  for  our  deal  closed  as  soon  aa  you  delivered 
tkepapen.  It  we  had  wanted  his  note,  what  object  in  sending  the  papers 
to  you?" 

The  correspondence  between  Dorr  and  Strowbridge  in  regard  to  the 
alleged  difficulty  in  the  title  was  continaed  for  some  months  after 
this  time,  it  being  insisted  by  Dorr  that  a  man  named  Bartholomew 
had  asserted  title  to  the  patent  for  all  the  New  England  states, 
while  Dorr,  claimed  that  he  had  bought  with  the  understanding 
that  this  territory  had  not  been  sold,  or  only  a  very  small  portion 
of  it;  bat  no  adjustment  of  the  difficulty  was  reached,  and  no  further 
payment  made  by  Dorr,  bat  Strowbridge  seems  to  have  collected 
$100  from  Bartholomew,  and  credited  it  to  Dorr  on  the  note;  and 
on  November  12th  he  wrote  Dorr,  in  sabstance,  that  the  balance  due 
vas  $314,  which  be  thought  was  little  enough  for  the  patent. 

Daring  the  spring  of  1883  the  Des  Moines  Manufacturing  Com- 
pany, or  the  firm  of  C.  W.  Dorr  &  Co.,  composed  of  C.  W.  Dorr  and 
Uorton  Mitchell,  which  seems  to  have  managed  the  affairs  of  the 
company,  sold  about  800  machines,  parts  of  which  had  been  made 
for  them  by  the  firm  of  Freeman  &  Sons,  of  Racine,  Wisconsin ;  and 
the  business  prospects  had  so  much  improved  that  they,  proposed  to 
make  5,000  machines  for  the  market  of  1884,  and  in  the  summer  of 
1S83  a  contract  was  made  with  Freeman  &  Sons  to  manufacture 
this  number  of  machines.  It  is  difficult  to  determine  accurately  from 
the  testimony  just  who  were  the  parties  to  this  contract,  but  it  seems 
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to  have  been  negotiated  mainly,  and  the  terms  settled,  bj  corre- 
spondence, some  of  the  letters  being  signed  by  C.  W.  Dorr,  and  oth- 
ers C.  W.  Dor;  &  Co.;  the  final  letter  of  July  14,  1888,  in  which  the 
proposition  of  Freeman  &  Sons  was  accepted,  being  signed  by  Dorr 
only.  But  the  proof  also  shows  that  both  Dorr  and  Hart  well  visited 
Bacine  during  the  summer  of  1883,  and  conducted  orally  some  nego- 
tiations connected  with  the  contract.  It  also  appears  from  the  proof 
that  Dorr,  or  the  firm  of  G.  W.  Dorr  &  Co.,  mainly  managed  and 
controlled  the  business  affairs  of  the  Des  Moines  Manufacturing 
Company.  In  the  early  part  of  November,  1883,  and  after  Free- 
man &  Sons  had  made  considerable  progress  toward  the  execution  of 
their  contract  for  5,000  machines,  they  became  doubtful  of  the  credit 
of  Dorr,  or  Dorr  &  Co. ;  and  were  unwilling  to  deliver  the  machines 
to  them«  and  take  the  risk  of  making  collections  from  them;  and 
proposed  that  a  corporation  should  be  formed  under  the  laws  of 
Wisconsin,  with  a  capital  stock  of  $60,000,  and  that  the  patent 
should  be  conveyed  to  this  company,  and  that  the  business  of  the 
manufacture  of  seeders  under  the  patent,  and  the  further  execution 
of  the  contract  for  5,000  machines,  should  be  conducted  by  such 
company.  This  proposal  was  accepted  by  Dorr,  who  seems  to  have 
managed  the  entire  negotiation  in  his  own  name,  and  without  con- 
sulting Mitchell  or  Hartwell.  The  corporation  was  organized,  and 
$30,000  of  the  stock  of  the  company  was  issued  to  Dorr  in  pay- 
ment for  the  patent,  and  the  patent  duly  assigned  and  transferred 
to  the  company;  Mr.  Stephen  Freeman  becoming  the  president. 
Dorr  the  treasurer,  and  Charles  Freeman  secretary,  of  the  company; 
and  the  remaining  $30,000  of  the  capital  stock  of  the  company  was 
issued  to  Stephen  Freeman  and  bis  two  sons,  Charles  and  Michael, 
for  which  they  gave  their  notes. 

From  the  time  the  Bacine  Seeder  Company  was  so  organized  the 
business  of  the  manufacture  and  sale  of  seeders  under  said  patent  has 
been  conducted  in  the  name  of  this  company,  and  the  company,  fear* 
ing  some  difficulty  by  reason  of  interference  between  the  Floyd  patent 
and  the  Strowbridge  patent,  purchased  the  former.  After  the  organ- 
ization  of  this  seeder  company  the  Des  Moines  Manufacturing  Com- 
pany ceased  to  make  or  sell  machines,  and  Dorr  purchased  Mitchell's 
stock  in  the  latter  company,  and  offered  to  purchase  the  stock  of  Hart- 
well,  and  his  offer  was  accepted  by  Hartwell,  but  the  proposition  was 
not  consummated  because  Hartwell  had  pledged  his  stock,  and  he  was 
unable  to  deliver  it.  Subsequently,  Hartwell  filed  a  bill  in  the  circuit 
court  of  Polk  county,  Iowa,  against  the  Des  Moines  Manufacturing 
Company  and  Dorr,  charging  Dorr  with  fraud  in  managing  the  affaii-s 
of  said  company,  and  asking  the  appointment  of  a  receiver  to  wind 
up  its  affairs;  and  under  the  proceeding  in  that  case  a  decree  has 
been  entered  setting  aside  the  assignment  of  the  Hartwell  contract 
from  Hartwell  to  the  company,  and  transferring  the  contract  b8.ok  to 
Hartwell. 
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After  the  asBignment  of  the  patent  by  Dorr  to  the  Bacine  Seeder 
Company,  and  the  record  of  suob  assignment,  Hartwell,  with  the  ood- 
sent  of  Strowbridge,  assigned  his  contract  with  Strowbridge  to  the 
complainant  in  the  cross-biU;  and  on  January  10, 1885,  Strowbridge 
assigned  and  transferred  to  the  complainant  in  the  cross-lMli  the  pa  t- 
ent  in  qaestion,  t(^ether  with  all  rights  acoraing  to  him  thereunder, 
and  authorized  the  complainant  in  the  cross-bill  to  prosecute  any  and 
all  neeessary  actions  in  any  courts  to  annul  and  set  aside  any  and  all 
transfers  theretofore  made  of  said  patent. 

It  is  claimed  on  the  part  of  the  complainant  in  the  cross-bill  that 
the  assignment  of  the  patent  in  question  was  obtained  from  Strow- 
bridge by  the  false  and  fraudulent  pretense  on  the  part  of  Dorr  that 
lie  was  purchasing  it  for  the  joint  interest  of  himself  and  Hartwell, 
when  in  fact  he  was  making  the  purchase  without  the  knowledge  of 
Hartwell,  and  with  intent  to  defraud  him ;  that  the  assignment  of  the 
patent  was  sent  to  the  Valley  Bank  with  inBtructions  not  to  deliver  it 
until  the  $500  purchase  money  was  paid ;  and  that  the  bank,  in  vio- 
lation of  these  instructions,  delivered  the  assignment  to  Dorr  without 
such  payment;  and  that  Dorr  thus  became  possessed  of  the  deed  to 
the  patent  by  his  own  fraud;  and  that  the  Bacine  Seeder  Company 
is  not  the  purchaser  of  the  patent  in  good  faith,  for  value ;  but  that 
the  company  was  only  organized  to  hold  the  patent  and  conduct  the 
business  of  manufacturing  under  it  as  a  mere  convenience  to  enable 
Dorr  and  the  Freemans  to  defraud  Strowbridge,  Hartwell,  and  the 
Dee  Moines  Manufacturing  Company. 

As  to  the 'first  proposition,  that  Dorr  led  Strowbridge  to  understand 
and  believe  that  he  was  buying  the  patent  for  the  joint  account  of  him- 
self and  Hartwell,  there  is  a  conflict  of  evidence  as  to  what  was  said  be- 
tween Dorr  and  the  Strowbridges  at  the  time  of  Dorr's  visit  to  them 
in  the  summer  of  1882;  the  testimony  of  the  Strowbridges  tending  to 
tbow  that  Dorr  claimed  to  be  acting  for  Hartwell  as  well  as  himself, 
vhile  Dorr  testifies  he  did  not  so  represent.  I  do  not  find  it  neces- 
sary, for  the  purposes  of  this  case,  to  pass  upon  this  conflicting  proof, 
as  it  is  enough  to  say  that  no  bargain  was  made  between  Dorr  and 
Strowbridge  until  after  Dorr  returned  home  to  Des  Moines,  and  the 
letters  which  passed  between  the  parties  are  the  evidence  of  what  the 
bargain  between  them  was.  In  Dorr's  letters  to  Strowbridge  be  uses 
the  words  "we"  and  "our"  as  if  more  than  himself  were  interested, 
ud  it  is  possible  enough  was  said  in  the  previous  personal  inter- 
views and  conversations  to  lead  Strowbridge  to  infer  that  Hartwell 
vas  included  in  these  words ;  but  when  the  terms  of  purchase  were 
finally  agreed  upon,  and  Strowbridge,  by  his  letter  of  November  15, 
1682,  notified  Dorr  that  he  had  sent  the  assignment  to  the  Valley 
Bank,  he  said:  "Made  the  paptrt  to  you,  and  you  can  do  with  them  as 
j<m  risk. "  Here  seems  to  me  to  be  a  complete  answer  to  all  claim  that 
IXtrr  was  buying  in  the  interest  of  Hartwell,  as  the  entire  question  as 
**i  who  should  have  the  benefit  of  the  purchase  was  relegated  to  Dorr 
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to  do  as  he  ohose  with  it.  No  snggestion  was  made  that  Hartwell  was 
to  be  considered  in  the  matter,  or  his  interest  protected,  and  althongh 
Strowbridgeand  Hartwell  were  old  friends, he  was  not  notified  or  in- 
formed by  Strowbridge  of  the  sale  of  the  patent,  and  no  steps  taken 
to  give  him  to  understand,  or  inform  him  in  any  way,  that  the  oon- 
veyance  had  been  made  to  Dorr;  and  it  does  not,  as  it  seems  to  me, 
lie  in  the  mouth  of  Strowbridge,  or  any  one  claiming  under  him,  after 
these  utterances,  to  complain  of  fraud,  because  Hartwell  has  not  been 
allowed  to  share  in  the  purchase  of  the  patent.  It  must  be  remem- 
bered that  Hartwell  had  at  this  time  assigned  his  contract  with  Strow- 
.  bridge  to  the  Des  Moines  Manufacturing  Company,  althongh  the  proof 
does  not  show  that  Strowbridge  bad  assented  to  snob  assignment,  or 
even  knew  of  it;  and  I  think  it  more  probable  that  Strowbridge  sup- 
posed or  assumed  that  the  manufacturing  company  was  to  be  inter- 
ested, if  anybody  in  the  purchase,  rather  than  Hartwell.  But  how- 
ever that  may  be,  the  unquestioned  fact  is  that  through  all  the  corre- 
spondence between  Strowbridge  and  Dorr  about  this  purchase  Hart- 
well's  name  is  not  mentioned  as  a  party  in  interest,  and  Strowbridge, 
without  instruction  or  request  to  do  so,  from  Dorr,  makes  the  deed  to 
Dorr  alone. 

As  to  the  second  point,  it  is  quite  clear  that  Dorr's  offer  of  Septem- 
ber 6,  1882,  was  to  pay  the  royalty  on  the  175  machines  when  due, 
which  was  the  first  of  the  following  November,  and  the  balance  on 
July  1,  1883.  The  payment  of  the  royalty  was  delayed  until  March 
31,  1883,  but  when  paid  Strowbridge  accepted  it,  and  accepted  the 
note  due  on  the  first  of  the  next  July.  It  is  also,  as  I  think,  concln- 
sively  shown  from  the  proof  that  Strowbridge  knew  from  some  source 
that  the  bank  had  delivered  the  deed  of  the  patent  to  Dorr  at  or  soon 
after  the  payment  of  the  money  and  the  signing  of  the  note  of  March 
31st,  because  Strowbridge's  letter  to  the  bank,  of  July  SOtfa,  clearly 
shows  that  he  knew  the  deed  had  been  delivered  by  the  bank  to  Dorr, 
and  he  assumes  that  the  bank  bad  thereby  made  itself  liable  to  pay 
the  note.  It  is  true  that  Mr.  Strowbridge  testifies  that  he  had  no 
knowledge  that  the  deed  had  been  delivered  by  the  bank  to  Dorr  un- 
til November,  but  this  letter  of  July  30th  seems  to  me  unanswerable 
npon  this  question,  and  I  have  no  doubt  Strowbridge  did  know  of  the  de- 
livery of  the  deed  to  Dorr  very  soon  after  the  fact  occurred.  By  the 
delivery  of  the  deed  to  Dorr  he  was  clothed  with  all  the  evidence  of  title 
to  the  patent  which  Strowbridge  could  give  him,  and  he  (Strowbridge) 
must  have  understood  and  known,  for  he  seems  from  the  testimony 
and  letters  to  have  been  an  unusually  intelligent  and  capable  business 
man,  that  be  had  only  Dorr's  note  to  rely  upon  for  payment  of  the 
balance  o^  the  purchase  money  due  him.  Strowbridge  mast  have 
known,  as  I  have  said,  that  the  deed  bad  been  delivered  to  Dorr ;  and 
yet  be  took  no  steps  to  recover  it,  or  prevent  Dorr  from  making 
such  use  as  he  (Dorr)  should  see  fit,  and  allowed  Dorr  to  stand  as  the 
apparent  owner  until  November,  1883,  when  Dorr  conveyed  the  titU 
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to  the  Racine  Seeder  Company,  and  that  company  has  held  the  title 
since  that  time.  The  fact  that  the  Bacine  Seeder  Company  was  or- 
ganized for  the  parpose  of  taking  the  title  to  this  patent,  or  with  the 
understanding  that  it  was  to  take  the  title  to  the  patent,  and  from 
that  time  conduct  the  business  of  manafactaring  under  the  patent, 
and  that  it  paid  for  the  patent  by  the  issue  of  half  its  capital  stock 
to  Dorr,  is  no  evidence  of  fraud  or  bad  faith  as  against  the  seeder 
company.  Having  become  a  corporate  entity  with  power  to  con- 
tract debts  and  liabilities  aud  to  conduct  business,  this  Bacine  Seeder 
Company  stands  in  the  same  position  that  an  individual  would  stand 
in  who  had  purchased  this  patent  from  Dorr  in  good  faith.  It  seems 
to  me  that  even  if  the  bank  did  disregard  Strowbridge's  instructions, 
and  deliver  the  deed  without  requiring  the  payment  of  purchase 
money,  instead  of  holding  the  deed  as  collateral  to  Dorr's  note,  Strow- 
bridge  knew  of  this  action  of  the  bank,  and  elected  to  take  his  chance 
of  collecting  the  note  from  Dorr.  In  other  words,  he  treated  the 
note  as  payment  as  far  as  the  delivery  of  the  deed  was  concerned, 
and  cannot  be  allowed,  even  as  against  Dorr,  to  treat  the  deed  as 
having  been  obtained  by  such  fraud  as  would  vitiate  it  in  Dorr's 
hands.  It  is  possible  that  if,  while  the  title  remained  in  Dorr,  Strow- 
bridge  had  taken  his  steps  to  establish  a  vendor's  lien  on  the  patent 
he  might  have  done  so;  but  he  negl^ted  to  do  this,  and  allowed  Dorr 
to  deal  with  the  patent  as  its  absolute  and  unconditional  owner,  and, 
so  dealing  with  it,  Dorr  has  conveyed  it  to  a  corporation  competent 
to  purchase  and  hold  it,  and  that  corporation  has  paid  value  for  it 
in  stoek. 

The  proof  shows  that  on  August  16,  1883,  Dorr  wrote  Strowbridge 
ihat  nobody  was  responsible  for  the  note  but  himself,  and  that  if  he 
(Strowbridge)  would  perfect  the  title  he  would  pay  the  note;  and 
ike  payment  of  the  note  and  adjustment  of  the  tifile  was  the  subject 
of  correspondence  between  them  until  two  months  before  this  litiga- 
tion began.  Dorr  refusing  to  pay  unless  Strowbridge  would  first  cor- 
rect alleged  defects  in  the  title  growing  out  of  the  Bartholomew  claim 
to  New  England,  and  a  disclosure  that  several  counties  in  Iowa  had 
been  sold,  of  which,  as  was  claimed,  Strowbridge  had  not  informed 
Dorr  prior  to  the  purchase ;  so  that  when,  in  November,  1883,  Free- 
man &  Sons,  not  being  content  to  trust  Dorr  and  his  associates,  if 
they  knew  he  had  any,  to  the  extent  of  the  5,000  machines  they  had 
i^reed  to  make,  proposed  that  a  corporation  be  formed,  and  the  pat- 
ent conveyed  to  it,  I  can  see  no  ground  upon  which  Strowbridge  can 
-complain  of  -  fraud  in  the  transaction,  as  he  had  allowed  Dorr  to 
hold  the  title  to  it  without  question  as  to  its  validity  in  his  hands,  and 
bis  only  claim  was  that  there  was  a  balance  of  $314  of  purchase  money 
yet  doe  him,  for  which  Dorr  was  personally  liable,  and  which,  for 
Aught  that  appears,  eonld  have  been  collected  by  suit  on  the  note. 
What  title  Strowbridge  had  seems  to  me  to  have  been  regularly  and 
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properly  vested  in  the  Bacine  Seeder  Company,  and  that  company's 
title  made  a  matter  of  record  in  the  patent-office  nearly  two  years  be- 
fore the  complainant  in  the  cross-bill  obtained  its  conveyance  from 
Strowbridge. 

I  come  now  to  consider  the  question  of  the  title  of  the  complainant 
in  the  cross-bill  as  the  assignee  of  the  Hartwell  contract  with  the 
consent  of  Strowbridge.  By  a  decree  of  a  competent  court  the  Hart- 
well  assignment  to  the  Dee  Moines  Manufacturing  Company  has  been 
set  aside,  and  he  has  been  rehabilitated  with  the  ownership  of  tbe 
contract,  and  this  court  cannot  review  that  decree;  but  the  Bacine 
Seeder  Company  was  not  a  party  to  the  decree,  and  is  not  bound  by 
it.  Without  discussing  the  question  as  to  whether  tbe  contract  be- 
tween Strowbridge  and  Hartwell  is  a  power  of  attorney  coupled  with 
an  interest,  and  therefore  not  revocable  except  for.  some  of  the  rea- 
sons provided  for  in  the  instrument  itself,  I  am  very  clear  that  the 
contract,  both  as  a  power  to  sell  and  as  a  license,  is  a  merely  per- 
sonal one,  and  not  transferable  by  Hartwell  except  with  the  consent 
of  Strowbridge.  Curt.  Pat.  §  198;  Brooks  v.  Byam,  2  Story,  545; 
Consolidated  Fruit  Jar  Co.  v.  Whitney,  1  Ban.  &  A.  356.  In  view, 
then,  of  the  nature  of  this  contract,  I  am  quite  clear  that  when  Strow- 
bridge parted  with  his  title  to  tbe  subject-matter  of  the  contract  he 
parted  with  all  right  to  sanction  or  vivify  the  assignment,  or  transfer 
of  it  from  Hartwell  to  any  one  else ;  and  conceding  for  the  argument 
that  the  contract  remained  in  force,  and  that  the  sale  of  the  patent 
from  Strowbridge  to  Dorr  did  not  work  a  revocation  of  it,  Hartwell 
could  not  sell  territorial  or  shop  rights,  nor  assign  the  right  to  man- 
ufacture, without  the  consent  of  the  owner  of  tbe  patent;  and  holding, 
as  I  do,  that  Strowbridge's  deed  to  Dorr  was  operative  to  transfer  the 
title  in  the  patent  to  Dorr,  and  that  the  deed  from  Dorr  to  the  seeder 
company  placed  the  title  in  the  seeder  company,  it  follows  that  no 
transfer  of  the  contract  by  Hartwell  was  valid  without  the  consent  of 
tbe  seeder  company. 

Much  of  the  testimony  and  discussion  has  related  to  the  charge  that 
Dorr  was  guilty  of  bad  faith  towards  the  Des  Moines  Manufacturing 
Company,  and  towards  Hartwell  and  Mitchell,  his  associates  in  that 
company,  in  organizing  the  Bacine  Seeder  Company,  and  transfer- 
ring to  it  tbe  business  of  the  Des  Moines  Company  and  tbe  Strow- 
bridge patent ;  but  these  ar.e  questions  which  I  deem  wholly  foreign 
to  this  case,  and  only  proper  to  be  considered  in  a  suit  by  the  Des 
Moines  Company  against  Dorr  or  the  Bacine  Company.  If  Dorr 
wronged  the  Des  Moines  Manufacturing  Company  or  his  associates, 
Hartwell  and  Mitchell,  that  wrong  cannot  aid  the  title  which  the  Joliet 
Company  now  asserts  by  its  cross-bill  against  the  Bacine  Company. 
The  Joliet  Wire-check  Bower  Company  must  stand  upon  the  title  it 
got  by  the  deed  from  Strowbridge  and  the  assignment  of  the  Hartwell 
contract,  and  as  Strowbridge  had  no  title  when  be  made  the  deed  to 


Digitized  by 


Google 


0ON8OUDATED   FRUIT  JAR  00.  V.  BELLAIRE   STAMPING   CO.  377 

tiiat  company,  and  the  transfer  of  the  Hartwell  contract  is  not  ap- 
proved or  assented  to  by  the  Bacine  Company,  it  follows  that  the  com- 
plainant in  the  cross-bill  took  no  title  from  either  of  these  sources. 

A  decree  will  be  entered  dismissing  the  cross-bill  for  want  of  equity ; 
tnd  dismissing  so  much  of  the  original  bill  as  relates  to  the  Floyd 
patent  without  prejudice;  and  finding  anderthe  original  bill  that  the 
Strowbridge  patent  is  valid,  and  the  title  thereto  is  in  the  complainant; 
and  that  the  defendant,  the  Joliet  Wire-cheok  Bower  Company,  has 
infringed  the  same ;  and  that  complainant  is  entitled  to  an  account- 
ing  for  profits  and  dan^ages. 


Consolidated  Fbuit  Jab  Co.  r.  Bellaibe  STAHPHia  Go. 
(CKretcd  Court,  8.  D.  OMo,  E.  D.    April  18, 188«.) 

1.  PaTKKTS  TOS  IlTVKjmOJfS— ABANDONMltNT. 

The  patent  granted  to  William  Taylor  and  Charles  Hodgetts,  No.  117,386. 
dated  July  18, 1871,  for  improvement  in  caps  for  preserve  jars,  is  invalid  and 
void. 
J.  SaICB — KKKKWTNO  APK.1CATI0N— Adthokitt— Absignmknt. 

Taylor  &  Hodgetts  filed  their  application  March  26, 1856.  It  was  rejected, 
on  references,  April  16,  1866,  and  withdrawn  April  32,  1856.  On  March  80, 
1809,  a  patent  was  granted  to  Boyd  for  substantially  the  same  invention.  On 
Janaary  7, 1871,  Cozzens,  the  attorney  of  Boyd,  filed  a  request  in  the  name  of 
Taylor  &  Hodgetts,  but  without  their  authority,  to  renew  the  application  un- 
der the  provisions  of  section  85  of  the  patent  act  of  July  8,  1870.  In  June, 
1871,  Boyd  purchased  Taylor  &  Hodgetts'  rights  in  the  invention  and  appli- 
cation, and  obtained  from  them  a  ratification  of  Cozzens'  attempted  renewal, 
after  which  he  paid  the  renewal  fee,  filed  an  amended  speciflt  ation,  and  had 
the  patent  issued.  Taylor  &  Hodgetts  made  no  effort  to  renew  or  prosecute 
the  application  between  their  withdrawal  on  April  22,  1856,  and  the  filing  of 
the  renewed  application  in  1871.  There  was  evidence  that  they  had  given  up 
the  invention,  and  ceased  to  use  it,  or  take  any  further  interest  in  it,  as  early 
as  about  1862;  and  that  they  were  men  of  means,  engaged  in  the  business  of 
manafacturing  fruit  cans.  HM,  (l).th8t  they  had  abandoned  the  invention; 
(2)  that  the  renewal  was  without  authority,  and  that  its  subsequent  ratifica- 
tion could  not  validate  it;  (8)  that  their  abandonment  was  not  in  favor  of 
Boyd,  the  intervening  patentee,  but  in  favor  of  the  public;  (4)  that  Boyd  could 
not.  by  acquiring  an  assignment  from  them,  reclaim  the  invention  from  the 
pabMc. 

1  SaVB — IiAPSK  OF  TiMB. 

Where  an  application  for  a  patent  has  been  fllod  and  withdrawn,  lapse  of 
time,  whether  it  be  alone  conclusive  of  abandonment  or  not,  is  nevertheless 
a  fact  which  may  give  great  point  and  force  to  testilhony  disclosing  what  was 
done  in  the  interval. 
4.  Saxs — Ihterest  op  Pttblio — Estoppel. 

In  casea  of  abandonment  or  reissue,  under  the  patent  laws,  the  matter  is 
not  to  be  likened  to  chattels  personal,  the  ownership  of  which  may  be  aban- 
doned and  afterwards  resumed;  for  tiierc  is  always,  in  patent  cases,  a  public 
eqaity  which  must  aot  be  disregarded.  In  such  cases  the  equitable  estoppel 
wbica  arises,  where  other  rights  in  the  mean  time  intervene,  is  not  in  favor 
of  the  intervenor  alone,  but  he  is  regarded  by  the  courts  as  the  representative 
of  the  pablic,  and  therefore  whatever  rights  he  gains  the  public  gains 

Cauaten  Brown,  William  C.  Witter,  William  H.  Kenyan,  and  A. 
C.  Gurlitz,  ^or  complainant. 
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George  W.  Dyer  and  Lyiander  HiU,  for  defendant. 

Sage,  J.  This  suit  is  to  restrain  the  infrinf^ement  of  two  patents, 
the  property  of  the  complainant :  (1)  Taylor  &  Hodgetts'  patent  for 
an  improvement  in  caps  for  preserve  jars,  No.  117,236,  dated  July 
18,  1871.  (2)  Reissued  patent  No.  9,909,  for  means  for  preventing 
corrosion  of  metallic  caps,  issued  October  25,  1881,  to  the  complain- 
ant, assignee  of  Lewis  B.  Boyd,  deceased,  to  whom  the  original  pat- 
ent (No.  88,439)  was  issued  March  30,  1869,  for  improved  mode  of 
preventing  corrosion  in  metallic  caps.  i 

Taylor  &  Hodgetts'  original  application  for  their  patent  was  made 
March   26,  1856.     It  was   rejected,  on  reference,  April  16,  1856. 
April  22,  1856,  Taylor  &  Hodgetts  withdrew  it,  and  requested  a  re- 
turn of  $20,  as  then  provided  by  statute  in  such  cases,  and  about  May 
1, 1856,  the  money  was  returned  to  them. 

The  statute  of  July  8,  1870,  (section  85,)  provides  for  the  renewal 
of  rejected  or  withdrawn  applications  by  a  renewed  or  new  applica- 
tion, if  made  within  six  months,  which  period  expired  January  7,  1871. 
On  that  day  S.  D.  Cozzens,  signing  as  attorney  for  Taylor  &  Hodg- 
etts, but,  as  I  find  from  the  testimony,  without  authority,  filed  a  peti- 
tion that  they  might  be  allowed  to  renew  their  said  application  in  ac- 
cordance with  the  act  of  July  8,  1870,  upon  paying  into  the  treasury 
the  sum  of  $15,  as  in  the  case  of  a  new  or  original  application.  On 
the  fourteenth  of  January,  1871,  Cozzens  was  notified  by  the  com- 
missioner of  patents  that  as  he  had  no  recorded  power  of  attorney,  as 
required  by  the  regulations  of  the  patent-office,  authorized  by  the  act 
of  July  8,  1870,  the  paper  above  referred  to,  filed  January  7,  1871, 
and  signed  by  him,  could  not  be  accepted  as  a  valid  renewal  of  Tay- 
lor &  Hodgetts'  application.  On  the  thirtieth  day  of  June,  1871, 
Cozzens  procured  from  Taylor  &  Hodgetts  a  full  power  of  attorney  in 
writing  to  renew  said  application.  The  first  paragraph  of  this  power 
is  a  recognition  of  what  he  had  previously  done.  The  language  is 
significant  in  its  bearing  upon  the  question  whether  any  authority 
whatever  had  been  previously  given  him.     It  is  as  follows : 

"AVhereas,  on  the  seventh  day  of  January,  1871,  a  certain  paper  for  the 
purpose  of  renewing,  under  the  patent  act  approved  July  8,  1870.  our  appli- 
cation for  letters  patent  for  an  improvement  in  preserve  cans,  filed  March  26, 
1856,  and  withdrawn  May  1,  185S,  was  duly  filed  in  the  patent-ofiice  by  S.  D. 
Cozzens,  Esq.,  of  the  city  of  New  York,  as  our  attorney,  and  was  by  him  sub- 
scribed as  our  attorney,  as  he  rightfully  might  do." 

In  the  body  of  the  power  there  is  an  express  ratification  of  Coz- 
zens' action  in  signing  and  filing  the  petition  for  leave  to  renew  the 
application. 

It  is  convenient  now  to  consider  what  Taylor  &  Hodgetts  did  with 
reference  to  their  claim  for  the  invention  described  in  their  original 
application,  after  its  rejection  and  their  withdrawal  of  it.  They  were 
tinsmiths.     The  copartnership  was  in  existence  from  about  1855  nn- 
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tfl  the  death  of  Taylor,  in  April,  1874.  They  were  for  several  years, 
dating  from  about  1855,  largely  engaged  in  the  manufaotare  of  fruit 
cans  at  Williamsburg,  New  York.  Hodgetts'  testimony,  taken  in 
1875,  in  a  cause  then  pending  in  the  Northern  district  of  Illinois,  is, 
by  gtipulation,  a  part  of  the  record  of  this  cause.  From  his  deposit 
tion  it  appears  that  they  were  in  very  good  pecuniary  circumstances 
between  the  years  1860  and  1870.  i  They  continued  in  business  as 
partners  as  above,  at  Williamsburg,  until  Taylor's  death.  In  1855 
they  manufactured  and  sold,  in  large  numbers,  a  fruit-jar  eap  iden- 
tical in  material  and  form  with  that  described  in  their  application  of 
1856,  excepting  that  it  was  unlined.  They  also  manufactured  and 
sold  a  froit-jar  cap  differing  from  that  described  in  their  application 
only  in  that  there  was  no  soft  metal  cover  to  what  is  described  as 
the  "lining"  in  their  application.  Whether  they  manufactured  and 
sold  caps  sacb  as  are  described  in  their  original  application  is  not  clear. 
There  are  some  expressions  which  indicate  that  they  did,  but  Hodg-. 
ett's  testimony  on  this  point  is  unsatisfactory.  He  was  evidently  an 
ignorant  man.  His  testimony  was  given  nearly  15.  years  after  they 
discontinued  the  manufacture,  and  his  memory  as  to  dates  and  as  to 
details  was  defective. 

John  H.  Goodale,  who  was  in  the  employment  of  Taylor  &  Hodg- 
etts at  the  time,  and  in  charge  of  that  department  of  their  business, 
testifies  that  they  sold  caps  of  all  the  varieties  above  ijsferred  to,  in- 
cluding that  described  in  their  first  application,  for  about  three  years, 
datini;  from  1856  or  1857;  but  he  refers  particularly  to  the  two  kinds 
not  described  in  the  application,  and  bis  only  testimony  including 
ihe  cap  described  is  an  affirmative  answer  to  a  question  whether  Tay- 
lor &  Hodgetts  sold  caps  of  all  these  three  varieties.  His  deposition, 
vhich  is  in  the  record  by  stipulation,  was  taken  in  1878  in  the  cause 
in  the  Northern  district  of  Illinois. 

Two  witnesses,  Benshaw  and  Jones,  who  were  in  the  employ  of 
Taylor  &  Hodgetts,  made  affidavit  that  caps  like  those  described  in 
the  original  application  were  made  and  sold  at  the  dates  above  re- 
ferred to  by  Taylor  <&  Hodgetts,  but  subsequently  each  made  an  affi- 
davit that  he  was  in  error,  and  that  no  such  caps  were  made  or  sold. 
All  these  affidavits  are  in  the  record  by  stipulation.  Taken  alto- 
gether, the  testimony  on  this  point  is  so  contradictory,  vague,  and 
nnsatisfactory  that  it  is  not  sufficient  to  warrant  the  conclusion  that 
the  caps  described  in  the  original  application  were  ever  manufact- 
ored  and  sold  by  Taylor  &  Hodgetts. 

%Ir.  Hodgetts  was  examined  fully  in  reference  to  the  abandonment 
of  the  invention  described  in  the  Taylor  &  Hodgetts'  application  of 
1856.  As  above  stated,  he  testified  that  his  firm  commenced  the 
manufacture  of  caps  a  little  before  1857,  and  continued  about  ^hree 
years.  He  was  asked  what  they  did  about  the  invention  after  those 
years.  His  answer  is  that  they  abandoned  it;  and  he  goes  on  to  say 
that  after  that  time  they  made  no  efforts  to  get  a  patent  for  it,  be- 
eanse  they  thought  it  was  not  worth  it;  that  between  1860  and  1870 


Digitized  by 


Google 


880  VIEDSaSAL  BSPORTEB. 

the  pecuniary  circnmstances  of  bis  partner  and  himself  were  very 
good,  but  that  in  all  that  time  they  had  no  idea  of  getting  a  patent, 
and  the  subject  was  not  even  talked  about.  He  farther  testifies  thai 
they  discontinued  the  manufacture  and  sale  of  caps  and  jars  in  1862, 
because  the  improvements  that  were  introduced  "shut  oS  that  line  of 
business;"  and  "that  the  thing  became  so  worthless  to  ns  that  we 
never  thought  about  it."  On  cross-examination,  when  asked  what 
he  meant  by  his  testimony  in  his  direct  examination  that  be  aban- 
doned the  invention,  his  answer  was  that  he  gave  it  up, — ^that  they 
stopped  making  them.  Finally,  he  says,  that  about  three  years  be- 
fore the  date  of  his  testimony  his  partner  informed  him  that  he  had 
an  offer  of  $100  fpr  their  claim  to  the  invention.  This  offer  was 
from  some  person  who  was  "after  the  claim,"  but  who  be  was  the 
witness  did  not  know.  Both  he  and  his  partner  were  willing  to  ac- 
cept the  offer,  and  the  sale  was  made.  The  witness  received  $50,  and 
^supposed  that  his  partner  received  a  like  sum.  The  purchaser  was 
Gozzens,  who,  on  the  same  day,  received  the  power  of  attorney  hei^ 
inbefore  referred  to. 

To  the  respondent's  contention  that  by  this  testimony  an  aban- 
donment of  the  invention  is  established,  complainant  urges — Firat, 
that  Hodgetts'  testimony  is  not  reliable  because  of  his  ignorance  and 
forgetf ulness ;  that  he  is  confused  about  dates  and  details;  that  he 
testifies  that  he  does  not  remember  anything  about  the  original  ap- 
plication for  the  patent;  and  that,  taken  altogether,  his  testimony  is 
so  vague  and  uncertain  that  it, should  be  discarded.  That  is  not 
my  view.  On  the  contrary,  these  very  characteristics  add  strength 
to  his  testimony  that  they  gave  up  the  idea  of  pressing  an  application 
for  a  patent,  and  abandoned  the  invention  as  worthless.  No  man  is 
likely  to  forget  facts  in  which  he  has  a  constant  and  lively  interest. 
Very  few  men  remember,  for  any  great  length  of  time,  facts  to  whioh 
they  are  indifferent;  and  Hodgetts'  inability,  after  the  lapse  of  nearly 
15  years  from  the  date  of  their  last  manufacture,  and  20  years  after 
the  rejected  application,  to  recall  details  or  dates  with  accuracy  is 
not  at  all  surprising,  if  it  be  true,  as  he  testifies,  that  be  and  his 
partner  abandoned  the  invention,  and  threw  it  aside  as  worthless. 
No  one  can  read  Hodgetts'  testimony  without  being  impressed  that  it 
was  honestly  and  truthfully  given.  He  had  no  interest  in  the  result 
of  the  litigation.  He  and  his  partner  had  sold  whatever  claim  they 
had  for  a  mere  trifle,  and  that  fact  strongly  re-enforces  his  testimony 
that  they  had  abandoned  the  invention,  as  does  the  further  fact  that 
it  does  not  clearly  appear  that  after  the  rejection  of  their  application 
they  ever  manufactured  or  sold  a  single  cap  such  as  that  which  they 
.  had  sought  to  have  patented.  What  more  significant  and  conclusive 
proof  of  the  truth  of  his  testimony  that  the  thing  became  so  worth- 
less to  them  that  they  never  even  thought  of  it? 

Next,  it  is  insisted  that  even  if  it  be  true  that  they  dismissed  the 
idea  of  obtaining  a  patent,  and,  even  for  so  long  a  period  as  15  years, 
regarded  as  worthless  what  they  described  in  their  application,  there 
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«M  no  abandonment,  for  the  reason  that  in  the  proper  construction 
of  the  thirty-fifth  section  of  the  act  of  July  8,  1870,  mere  lapse  of 
time  is  not  sufficient  to  establish  an  abandonment.  Grant  it  for  the 
sake  of  the  argument.  The  answer  is,  first,  that  lapse  of  time  is  never* 
tbeless  a  fact  which  may  give  great  point  and  force  to  testimony  dis- 
closing what  was  being  done  in  the  interval.  Here  were  men  largely 
engaged  in  manufacturing  fruit  cans  and  caps,  and  it  is  incredible 
that  they  would,  at  such  a  time  and  under  such  cironmstanees,  ut- 
terly neglect  either  to  press  for  a  patent  or  engage  in  the  manufact- 
ore  and  sale  of  what  they  regarded  an  improvement  over  the  other 
caps  they  were  manufacturing  and  selling;  and  when  they  allowed 
15  years  to  slip  by,  and  did  nothing,  and  then,  cans  having  in  the 
mean  time  been  largely  superseded  by  glass  jars,  and  their  style  of 
cap  practically  out  of  date,  to  such  an  extent  that  there  is  no  evidence 
that  a  single  cap  made  according  to  the  Taylor  &  Hodgetts'  claim  has 
ever  since  been  made  and  put  upon  the  market,  the  lapse  of  time 
makes  conclusive  the  fact  of  abandonment,  not  merely  of  the  appli- 
cation, as  was  argued,  but  also  of  the  invention. 

Again,  it  is  said  that  abandonment  is  a  renunciation  of  ownership, 
and  that  if  thereupon  the  property  pass  into  the  possession  of  others, 
the  ownership  is  gone  forever ;  but  that  where  the  abandonment  is  to 
(Alivion  or  neglect,  the  ownership  i&ay  be  reasserted  after  any  lapse 
of  time. 

The  owner  of  property  may  abandon  it  on  a  desert,  and,  turning  back,' 
retake  it  into  his  possession,  and  it  will  be  his  again.  Even  in  that 
ease,  it  was  not  his  after  he  threw  it  away  until  he  retook  it,  and  yet 
he  could  make  it  his  by  retaking  it,  and  then  his  title  was  as  good 
as  ever.  But  we  are  not  dealing  with  that  kind  of  property.  The 
patent  laws  protect  the  exclusive  right  of  an  inventor;  but  the  great 
object  of  those  laws  is  to  benefit  the  public  by  stimulating  invention, 
which  it  is  the  theory  of  the  law  can  be  best  accomplished  by  secur- 
ing to  the  inventor,  for  a  limited  time,  under  enacted  conditions,  an 
exelosive  right  to  the  manufacture,  use,  and  sale  of  his  invention, 
thereafter  to  be  forever  free  to  the  public.  Hence,  in  a  case  of  aban- 
donment or  reissue,  the  matter  is  not  to  be  likened  to  rights  to  chattels 
personal,  for  in  reference  to  patents  there  is  always  a  public  equity 
vtiich  must  not  be  disregarded.  But  for  this  public  equity,  in  a  case 
of  reissue  broadening  the  claim  within  the  limits  of  the  invention,  the 
lights  of  an  intervener,  who  had  in  the  mean  time  appropriated  what 
had  been  inadvertently  or  by  mistake  or  accident  omitted  from  the 
elaim,  might  be  saved  by  granting  the  reissue,  subject  to  a  license  to 
the  intervener;  but  applying  the  public  equity,  the  court  must  regard 
the  intervenor  as  the  representative  of  the  public,  and  therefore  what- 
ever rights  he  gains  the  public  gains.  So  in  abandonment.  If  it 
appears  that  the  inventor,  after  perfecting  his  invention  and  applying 
for  a  patent,  and  thereby  irretrievably  committing  himself  to  the  prop- 
osition that  bis  invention  is  ripe  for  introduction  to  the  public,  ac- 
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cept  the  deoision  rejecting  his  application,  and  cast  aside  his  inven« 
tion  as  of  no  longer  any  valae  to  him,  he  thereby  makes  it  forever 
pablie  property,  and  it  is  not  in  his  power  to  take  it  back  and  make 
it  again  his  own. 

In  Consolidated  Fruit  Jar  Co.  v.  Wright,  94  U.  8.  92,  and  in  Plan- 
ing.machine  Co.  v.  Keith,  101  U.  S.  479,  there  is  abundant  authority 
for  holding  that,  upon  the  facts  disclosed  in  this  record,  Taylor  & 
Hodgetts  abandoned  their  invention  before  the  renewal  of  their  ap- 
plication; and  the  holding  of  this  coart  is  that  the  patent  issaed  to 
them  is  therefore  invalid.  I  do  not  deem  it  necessary  to  refer  par- 
ticularly to  the  rulings  made  in  the  circuit  court  of  New  Jersey,  and 
in  the  Western  district  of  Pennsylvania,  in  the  cases  cited  sustaining 
the  Taylor  &  Hodgetts  patent.  Those  rulings  were  on  motions  for 
^preliminary  injunctions,  and  the  judges  who  pronounced  them  would 
have  decided  upon  hnal  hearing,  as  I  do,  entirely  independently  of 
them,  for  obvious  reasons. 

There  is  another  view  to  be  taken.  It  is  clear  to  my  mind,  from 
the  testimony,  that  Gozzens,  in  presenting  the  renewed  application 
for  the  Taylor  &  Hodgetts  patent,  on  the  very  last  day  of  the  time 
limited  by  the  act  of  July  8,  1870,  acted  without  authority.  The 
language  of  the  power  of  attorney  subsequently  obtained  by  him 
strongly  implies  this,  and  all  the  dircumstances  confirm  it.  This  sub- 
sequent ratification,  of  date  six  months  after  the  limit  of  time  within 
which  the  new  application  could,  under  the  law,  be  made,  did  not. 
and  could  nut,  divest  vested  rights  intermediately  accrued.  The 
rights  of  Boyd  under  his  patent  of  March  SO,  1869,  and  the  rights  of 
the  public,  had  then  accrued,  and  they  were  vested  rights.  In  Mann 
v.  Walters,  10  Barn.  &  C.  626,  Baolby,  Littledalb,  and  Parks  held 
that  where  a  notice  to  quit  is  given  by  an  agent  of  a  landlord,  the 
agent  ought  to  have  authority  to  give  it  when  it  begins  to  operate, 
and  that  a  subsequent  recognition  of  the  authority  of  the  agent  will 
not  make  the  notice  good.  A  similar  ruling  was  made  by  Lord  Den- 
HAN  in  Eysster  v.  Goldwin,  2  Q.  B.  143;  and  in  Stoddard  v.  U.  S., 
4  Gt.  CI.  511,  it  was  held  that  ratification  after  capture,  of  purchases 
of  cotton  by  an  agent  in  an  insurrectionary  state,  during  the  rebell- 
ion, comes  too  la'te,  and  that  the  law  does  not  admit  of  a  ratification 
which  will  defeat  the  intervening  rights  of  third  parties,  and  that  it 
does  not  matter  whether  the  third  party  is  an  individaal,  a  corpora- 
tion, or  the  government  of  the  United  States.  In  Wood  t.  McCain, 
7  Ala.  800,  Collier,  C.  J.,  states  the  rule  as  follows; 

"Now,  although  the  general  rule  of  law  is  that  the  ratification  relates  back 
to  the  inception  of  the  transaction,  and  has  a  complete  retroactive  eflBcacy,  or, 
as  the  maxim  is,  omnls  ratihahitio  retro  trahitur,  yet  this  doctrine  is  not 
universitlly  applicable.  Thus,  if  third  persona  acquire  rights  after  the  act  is 
done,  and  before  it  has  received  the  sanction  of  the  principal,  the  ratification 
cannot  operate  retrospectively  so  as  to  overreach  and  defeat  those  rights. " 

This  rule  was  recognized  in  Cook  v.  Tuili$,  18  Wall.  832,  and  it 
is  directly  applicable  here. 
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It  follows  that  the  renewed  application  of  Taylor  &  Hodgetts  was 
not  made  in  time,  and  that  their  subsequent  ratification  of  Cozzens' 
unauthorized  appearance  did  not  relate  back  to  the  date  of  that  ap- 
pearance.    This  disposes  of  the  Taylor  &.  Hodgetts  patent. 

The  Boyd  patent,  reissued  to  the  complainants,  dates  from  March 
30,  I8C9.  In  the  pressure  of  other  business  since  the  close  of  the 
ailment  in  this  cause,  a  week  ago,  I  have  not  been  able  to  examine 
fully  the  questions  necessary  to  a  decision.  I  shall  therefore  post- 
pone my  decision  as  to  that  patent  until  the  opening  of  the  June 
term  of  the  Eastern  division,  at  Columbus,  where  this  cause  is  pend- 
ing, and  where  'the  final  decree  will  be  entered.  But  that  patent  ex- 
pired at  the  close  of  the  twenty-ninth  of  March,  1886,  and  is  no 
bnger  in  force. 

The  restraining  order  hereinbefore  granted  is  removed,  ftnd  no 
further  order  will  now  be  made. 


YouNO  and  others  v.  Lehvann  and  others. 
(Dittriet  Court,  8.  D.  Nea  Tork.    April  80, 1886.) 

1.  CiltRTKH  OF  OOODB   BT  ShiF— DbLIVERT  OP  IRON  CaROO— WhARF  BrEAKINO 

Down — Weighing — Charter-party. 

Though  a  ship  as  a  common  carrier  where  she  selects  her  own  wharf  is  an- 
■werable  for  its  sufficiency  until  the  lapse  of  a  reasonable  time  for  removal  of 
the  goods  by  the  consignee,  includinj^  the  necessary  custom-house  weighing 
and  gauging,  the  ship  is  not  responsible  for  the  breaking  down  of  a  wharf 
apparently  sound  and  in  good  condition,  selected  by  the  consignee  in  accord- 
ance -with  the  provisions  of  the  charter,  when  the  breaking  down  occurs 
through  secret  defects,  of  which  the  ship  has  no  notice,  and  the  evidence  does 
not  establish  any  unusual  or  excessive  deposit  of  cargo  for  a  sound  wharf. 
1  Saxb — Case  (Statbd — Ship's  Aoemtb,  when  Agents  of  Charterers. 

The  ship  S.,  under  a  charter  to  the  respondents,  was  loaded  with  spiegel 
iron  "to  be  delivered  at  New  Yorlt.  at  such  wharf  or  place  as  may  be  ordered 
by  the  consignee  on  arrival. "  The  consignees  finding  it  difflcnlt  to  obtain  a 
wharf  for  spiegel  iron,  reqnested  the  local  ships'  agents  to  find  a  wharf,  which 
they  did.  The  ship  began  to  discharge  there,  dumping  the  iron  in  a  pile, 
from  which  it  was  distributed  as  fast  as  it  could  be  weighed.  A  part  of  the 
wharf,  30  feet  by  20,  where  the  pile  was.  gave  way,  and  a  portion  of  the  iron 
not  distributed  slid  into  the  river.  The  timbers  and  supports  of  the  wharf 
proved  to  be  decayed  and  rotten.  Held,  that  the  charter  imposed  upon  the 
consignee  the  duty  of  finding  a  suitable  wharf  for  the  dischiirge,  that  the 
ship's  agents  in  selecting  the  wharf  in  question  upon  the  consignee's  request 
acted  as  the  agents  of  the  respondents,  and  that  the  selection  made  was  le- 
gally the  charterers'  selection,  and  not  the  ship's;  and  the  evidence  not  show- 
mg  either  notice  of  unsoundness  to  the  ship  or  an  excessive  or  unusual  accu- 
molation  of  iron,  held,  that  the  ship  was  not  answerable  for  the  loss. 

In  .\dmiralty. 

E.  B.  Coiivers,  for  libelants. 

J(u.  K.  Hill,  Wing  A  Shoudy,  and  H.  Putnam,  for  respondents. 

Bbown,  J.     On  the  fourth  of  June,  1880,  about  1 :30  p.  m.,  while 
file  libelants'  ship  Stranton  was  discharging  a  cargo  of  spiegel  iron 
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npon  the  dock  at  the  foot  of  Noble  street,  WilliamBhtirgh,  a  portion 
of  the  pier,  about  30  feet  long  by  20  feet  in  width  gave  way,  and  93 
tons  of  Spiegel  iron  slid  into  the  water.  Seventy  tons  were  recovered ; 
the  other  23  were  lost.  The  respondents,  claiming  that  the  loss  was 
through  the  fault  of  the  ship,  retained  from  the  freight  the  sum  of 
11,145.31,  to  recover  which  this  libel  was  filed. 

The  right  to  recover  depends  upon  the  question  whether  the  ship 
was  in  fault  by  reason  of  her  negligence;  or,  if  not  negligent,  whether 
she  was  liable  for  the  loss  as  a  common  carrier.  The  ship  was 
chartered  to  the  respondents  to  bring  a  cargo  from  England  to  New 
York,  "the  freight  to  be  paid  at  the  rate  of  14  shillings  per  ton  npon 
the  right  delivery  of  the  cargo  •  *  *"  at  "such  wharf  or  place 
as  fliay  be  ordered  by  the  consignee  on  arrival."  Neither  the  char- 
ter-party nor  the  bill  of  lading  contained  any  other  provisions  ma- 
terial to  the  case. 

The  provision  in  the  charter  that  the  iron  should  be  delivered  "at 
such  wharf  or  place  as  may  be  ordered  by  the  consignee  on  arrival" 
was  not  a  mere  privilege  of  the  consignee ;  it  also  imposed  a  duty 
upon  him  to  provide  a  suitable  wharf.  It  is  well  known  that  many 
wharfs  in  this  port  are  unfit  to  receive  a  heavy  cargo  like  iron,  and 
there  is  often  more  or  less  difficulty  in  obtaining  a  suitable  place  for 
discharge.  This  clause  of  the  charjjer  I  must  regard,  therefore,  as 
intended  in  part  to  relieve  the  ship  from  the  burden  of  finding  a  suit- 
able wharf,  and  to  impose  that  duty  upon  the  consignee.  Before  the 
arrival  of  the  vessel  the  respondents  found  there  was  likely  to  be  dif- 
ficulty in  obtaining  a  suitable  berth  for  such  a  cargo,  and  they  there- 
fore requested  the  ship's  agents  in  this  port,  who  were  better  informed 
in  regard  to  such  matters,  to  select  a  wharf.  They  accordingly  se- 
lected the  wharf  in  question.  The  ship  went  there,  and  gave  timely 
notice  to  the  respondents  of  het  readiness  to  discharge.  The  wharf 
was  one  at  which  iron  had  been  accustomed  to  be  discharged;  and  in 
external  appearance  it  was  sound,  even,  and  suitable  for  the  purpose, 
though  more  newly  repaired  at  the  outer  end.  The  evidence  showed 
that  at  the  place  where  it  gave  way  the  main  rafter  and  some  up- 
rights were  decayed  and  rotten.  The  planks  were  not  broken,  but 
when  the  rafter  gave  way  the  iron  upon  this  portion  of  the  wharf  slid 
OjS  into  the  river.  The  outer  end  of  the  wharf,  about  SO  feet  in  length, 
was  of  solid  crib  wood,  vlnside  of  that  the  planking  of  the  wharf 
was  laid  upon  rafters  supported  by  piles, — the  usual  and  necessary 
mode  of  constructing  wharves  in  the  East  river. 

The  discbarge  of  cargo  commenced  at  7  o'clock  on  the  morning  of 
the  14th  from  hatches  3  and  2,  which  were  respectively  about  60  and 
150  feet  from  the  end  of  the  pier.  The  United  States  weigher  was 
present  to  weigh  the  iron  as  it  came  upon  the  dock  at  7  o'clock,  or  a 
little  after.  Up  to  the  time  the  wharf  gave  way  about  150  tons  had 
been  landed.  As  fast  as  it  was  weighed  the  iron  was  distributed  on 
various  parts  of  the  dock,  from  the  extreme  end  of  the  pier  along  a 
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space  of  250  feet  towards  the  shore.  None  of  the  iron  that  had  been 
weighed  and  distribated  weat.into  the  river.  As  discharged  from  the 
nba  by  -which  it  was  raised  from  the  vessel  the  iron  was  damped 
along-side,  forming  a  conical  pile,  from  which  it  was  taken  to  be 
veigbed  and  distributed.  It  was  at  this  point  that  the  wharf  gave 
way.  It  was  only  what  was  in  the  pile  waiting  to  be  weighed  and 
distriboted  that  went  into  the  river. 

By  a  statute  of  the  United  States  (Bev.  St.  §  2882)  it  is  unlawful 
to  remove  such  goods  from  the  pier  until  they  are  weighed  by  the 
proper  officer.  The  duty  of  the  ship  to  make  a  "right  delivery"  in- 
cludes a  deliver}'  at  a  place  where  the  goods  can  be  weighed ;  and  her 
liability  as  carrier  continues  until  a  reasonable  time  has  elapsed  for 
that  parpose,  and  for  the  subsequent  removal  of  the  goods  by  tbe  con- 
ffignee.  If  not  suitable  for  that  purpose  and  for  that  period,  the  wharf 
is  not  a  snitable  place  of  delivery.  Tielman  v.  Plock,  17  Fed.  Rep. 
26s,  affirmed  21  Fed.  Bep.  349.  Except  for  some  stipulation  in  the 
charter-party  or  bill  of  lading,  the  liability  of  the  ship  as  a  common 
carrier,  and  as  insurer  of  the  goods,  for  the  sufficiency  of  the  wharf 
selected  by  her,  must  continue  during  that  interval.  That  time  had 
not  elapsed  in  this  case  wben  the  wharf  fell;  and,  accordingly,  if 
the  responsibility  for  the  selection  of  the  wharf  had  rested  upon  the 
ship,  she  must  have  been  held  answerable  for  this  loss  without  regard 
to  any  question  of  negligence,  or  of  overloading  the  part  of  the  pier 
that  fell.  See  Vose  v.  Allen,  3  Blatehf.  289;  The  City  of  Lincoln,  25 
Fed.  Bep.  835,  839;  McAndrew  v.  Whitlock,  52  N.  Y.  40. 

The  ship  was  not  in  this  case  responsible,  however,  for  the  dock  se- 
lected, nor  was  the  selection  made  by  her.  The  ship's  agents,  in  act- 
ing npon  the  request  of  the  respondents  to  select  a  dock,  acted  in  be- 
half of  tbe  respondents  in  the  discharge  of  the  duty  devolving  upon  the 
latter  under  the  terms  of  the  charter.  For  that  purpose  the  agents 
vere  the  respondents'  agents,  and  the  selection  of  the  Noble  street 
dock  was,  in  law,  the  .respondents'  selection.  The  agents  did  not  rep- 
resent tbe  ship  in  that  selection,  and  ha4  no  authority  to  vary  the 
terms  of  the  charter.  The  vessel,  therefore,  was  not  an  insurer  of  the 
sufficiency  of  the  .wharf  for  any  period  whatever,  nor  responsible  for 
its  secret  defects,  or  for  any  loss  arising  from  the  use  of  it,  unless 
that  loss  arose  from  some  unreasonable  or  improper  use  of  the  wharf, 
such  as  overloading  or  an  improper  distribution  of  cargo;  in  other 
words,  for  her  own  negligence. 

The  wharf  having  been  selected  in  effect  by  the  respondents,  and 
being  a  wharf  also  where  cargoes  of  iron  were  accustomed  to  be 
landed,  and  being  in  external  appearance  sound  and  fit  for  such  a 
cargo,  the  master  of  the  ship,  and  the  stevedore  employed  by  him, 
having  no  notice  of  any  secret  defects,  had  the  right  to  assume  that 
it  was  a  sound  wharf,  and  a  suitable  place  for  the  landing  of  the  cargo 
in  the  customary  manner.  They  were  in  no  fault  so  long  as  they 
discharged  the  iron  in  the  usual  way,  and,  having  no  notice  of  any 
v.27F.no.4 — 25 
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defects,  avoided  any  unusual  piling  that  could  be  deemed  excessive 
for  a  wharf  presumptively  spund.  Judged  by  this  rule,  no  negligence 
in  the  use  of  the  wharf  can  be  imputed  to  them.  The  testimony  of 
the  witnesses  on  the  part  of  the  ship,  given  before  the  amount  of  iron 
taken  from  the  water  was  known,  must,  no  doubt,  be  greaUy  modi- 
fied. Their  estimates  of  the  weight  of  iron  on  that  part  of  the  pier 
which  gave  way  turns  out  to  be  only  from  one-half  to  one-third  of  what 
it  actually  was.  There  is  no  question,  however,  but  that  the  iron 
was  well  distributed  as  fast  as  it  was  weighed,  and  that  the  weigher 
was  in  attendance  all  the  time.  As  the  iron  was  discharged  faster 
than  it  was  weighed,  there  was  a  gradual  accumulation  of  iron  near 
the  scales.  But  the  evidence  does  not  show  that  the  accumulation 
was  excessive  or  unusual.  The  respondents'  evidence  shows  that  the 
amount  was  98  tons  upon  a  space  about  20  feet  by  30.  The  car- 
penter estimated  that  the  strength  of  the  timbers  that  supported 
tWs  part  of  the  wharf,  if  sound,  would  be  200  tons.  There  is  no  evi- 
dence to  contradict  this  estimate.  Aside,  however,  from  this  evidence, 
the  custom-house  weigher  called  bythe  respondents  must  be  regarded 
as  a  disinterested  witness.  He  testified  that  he  had  seen  five  times 
as  much  iron  upon  that  wharf,  and,  near  the  conclusion  of  his  testi- 
mony, he  says :  "I  do  not  think  this  wharf  was  loaded  unusually. 
If  sound,  it  would  not  have  broken.  The  pile  was  not  unusual  irt 
height  or  extent.  This  dock  had  a  good  character.  It  was  a  city 
wharf,  and  thought  to  be  a  good  one."  Upon  this  evidence  I  am  not 
warranted  in  holding  that  the  ship  was  in  any  fault  in  her  use  of  the 
wharf,  or  that  the  pile  at  the  scales  was  unusual  or  excessive  for  a 
sound  wharf,  or  that  the  master  of  the  ship  had  any  reason  to  sap- 
pose  the  wharf  was  weak,  or  not  able  to  sustain  the  weight  that  a 
sound  wharf  would  have  borne  without  injury. 

The  libelant  is  entitled  to  a  decree  for  the  amount  claimed,  with 
interest  and  costs. 


The  South  America. 

Magowan  v.  Andrews  and  another.     (Libel  in  Pertonam.) 

Andrews  and  another  v.  The  South  Aubrica.     (Libel  in  Rem.) 

» 

(Dittriet  Oourt,  D.  Delaware.    April  24, 1886.) 

I.   CHABTER-PAnTT— RniiB  OF  CONSTBtrCTIOK. 

In  the  absence  of  fraud  or  misrepresentation  in  the  inception  of  a  charter- 
party,  the  owner  and  charterers  must  bo  governed  by  its  express  terms. 
J.  SAMK—SEAWoRTHrKEss— Improper  Stowaob. 

A.  &  L,  hired  a  barge  from  its  owner  for  the  special  purpose  of  carryinK 
stone  from  any  place  on  the  Delaware  river  to  the  breaKwater  in  Delaware 
bay.    After  she  had  been  loaded  for  her  second  trip  with  about  700  tuns  of 
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atone,  a  large  portion  of  which  was  placed  on  deck,  and  the  balance  beneath 
the  hatchways  without  being  dlBtrlouted  evenly  over  the  bottom,  and  while 
being  hauled' out  into  the  main  channel  of  the  river,  the  wind  and  tide  being 
strong  from  the  S.  W.,  she  careened,  and  went  over  on  her  beam  ends,  losing 
all  of  the  deck-load,  and  drowning  four  of  the  crew.  Held,  on  the  proof,  that 
the  accident  was  caused  by  the  careless,  negligent,  and  unskillful  loading  and 
stowing  of  the  stone  by  the  charterers  and  their  servants,  and  that  the  owner 
was  not  liable  for  any  loss  or  damage  on  his  warranty  of  seaworthiness. 
3.  Sajie^Perix.  of  the  Sea. 

On  her  last  trip,  after  arriving  at  the  breakwater,  and  while  discharging 
cargo,  the  barge  sprung  a  leak,  and  was  towed  towards  shore,  sinking  in  21 
feet  of  water.  Had,  on  the  proof,  that  the  leak  was  caused  by  the  scraping 
of  the  stones  down  the  side  of  the  boat  when  unloading,  whereby  one  of  the 
bottom  planks  was  started,  and  as  the  charterers  had  taken  no  precautions  to 
protect  the  sides,  or  in  any  manner  to  guard  against  such  a  result,  they  must 
abide  the  consequences.  In  no  sense  can  a  loss  arising  from  such  a  csuse, 
and  under  such  circumstances,  be  attributed  to  a  peril  of  the  sea,  or  to  the  un- 
seaworthiness or  faulty  construction  of  the  boat. 

In  Admiralty. 

Levi  C.  Bird,  for  libelant. 

J.  II.  Hoffecker,  Jr.,  for  respondents. 

Wales,  J.  These  are  cross-libels  on  tbe  same  charter  party,  and 
may  be  considered  together,  tbe  testimony  taken  in  tbe  first  case  being 
applicable  to  both.  Andrews  &  Locke,  having  a  contract  with  tbe 
United  States  to  deliver  30,000  tons  of  stone  at  tbe  Delaware  break- 
water, on  or  before  the  thirtieth  of  June,  1SS5,  chartered  the  barge 
Soath  America  from  Robert  A.  Magowan,  its  sole  owner,  for  the  special 
purpose  of  carrying  tbe  stone  from  Wilmington,  or  any  other  place 
on  tbe  Delaware  river,  or  its  tribataries,  to  the  breakwater,  for  tbe 
term  of  six  months  from  tbe  first  day  of  January,  1885,  at  the  rate  of 
^400  per  month,  payable  monthly;  and  with  the  reserved  right  to 
Andrews  &  Locke  to  renew  the  charter-party  after  the  expiration  of 
that  term,  from  month  to  month,  at  the  same  rate,  until  the  end  of 
tbe  year.  Neither  tonnage  nor  measurement  is  given  in  the  charter- 
party,  but  the  proof  shows  that  the  barge  is  170  feet  in  length,  23 
feet  and  9  inches  on  top  and  20  feet  at  bottom  in  breadth,  and  13 
feet  9  inches  in  depth.  The  hatchways  are  6x8,  with  the  exception 
of  one,  which  is  14x8. 

The  owner  stipulated  to  keep  her  in  good  repair,  and  the  charter- 
ers agreed  to  return  her  at  the  expiration  of  the  contract  "in  condi- 
tion as  when  chartered,  necessary  and  usual  wear,  tear,  stranding, 
sinking,  or  the  perils  of  the  sea  whatever  accepted,"  either  at  Wil- 
mington, Havre  de  Grace,  or  Philadelphia,  as  might  be  designated 
by  the  owner.  The  charterers  were  also  to  furnish  officers  and  crew, 
and  all  needful  appliances,  not  expressly  stipulated  for,  for  loading 
and  unloading,  and  to  pay  the  expenses  of  running  the  barge.  An- 
drews &  Locke  took  possession  of  the  barge  on  the  first  of  Janu- 
ary, 18S5,  and  after  fitting  her  out  with  engine,  cranes,  and  other 
apparatus  for  hoisting,  brought  her  to  the  railroad  pier  on  the  Dela- 
ware to  receive  her  first  cargo.     Here  she  was  detained  by  an  ice 
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blockade  nntil  the  eleventh  of  March,  'tvben  she  carried  the  first  load 
of  stone,  consisting  of  about  700  tons,  of  which  aboat  250  tons  were 
placed  on  deck,  "it  being  found,"  as  alleged  in  the  libel  of  Andrews 
&  Locke,  "impracticable  and  unsafe  to  load  her  otherwise."  The  char- 
terers further  say  that,  owing  to  the  necessity  for  handling  the  stones 
80  many  times  in  loading  in  the  hold  and  unloading  therefrom,  it  was 
fouud  utterly  impossible  to  make  as  many  trips  per  month  as  were 
desired,  and  it  was  not  until  the  fifth  of  April  that  she  was  loaded 
for  the  second  trip.  On  this  occasion,  as  alleged,  at  the  suggestion 
of  and  under  the  supervision  of  Magowan,  the  charterers  put  a  larger 
load  (325  tons)  on  her  deok  than  before,  and  428  tons  in  her  hold. 
She  was  then  taken  in  tow  by  a  tug,  and  hauled  oat  into  the  river  at 
a  distance  of  about  500  feet  from  the  end  of  the  pier,  and,  when  the 
tug  started  to  straighten  the  barge  in  the  main  channel,  the  force  of 
the  current  and  a  strong  8.  W.  wind  caused  her  to  careen,  and  all 
the  stone  and  other  movable  property  on  deck  were  lost  overboard,  and 
four  of  the  crew  drowned.  After  she  had  been  righted  and  repaired 
the  barge  carried  three  more  cargoes,  to-wit:  One  on  the  fifteenth 
of  May,  of  750  tons,  of  which  250  tons  were  on  deck;  one  on  the 
twenty-eighth  of  May,  of  750  tons,  distributed  in  the  same  way;  and 
one  on  the  ninth  of  June,  of  688  tons,  of  which  about  250  tons  wez« 
on  deck.  On  this  last  trip,  after  arriving  at  the  breakwater,  and  while 
discharging  cargo,  it  was  discovered  that  the  barge  had  sprung  a  leak. 
She  was  immediately  towed  toward  shore,  and  sank  near  the  govern- 
ment pier.  The  agents  of  the  companies  which  had  insured  the 
barge  for  the  owner  took  possession  of  her  within  a  day  or  two  after 
the  sinking,  pumped  her  out,  and  towed  her  to  a  ship-yard  at  Wil- 
mington  for  repairs,  from  which  time  the  charterers  ceased  to  have 
any  actual  possession  of  the  boat.  The  same  companies  had,  through 
their  agents,  temporary  possession  of  the*  barge  while  undergoing  re- 
pairs after  the  accident  on  the  fifth  of  April. 

Andrews  &  Locke  claim  damages  for  losses  sustained  by  reason  tdt 
the  unfitness  of  the  barge  for  the  special  purpose  for  which  she  was 
chartered,  and  of  the  fraudulent  representation  of  the  owner  that  she 
would  carry  600  tons  of  stone  on  deck,  by  which  they  were  induced 
to  enter  into  the  charter-party.  In  consequence  of  delay  in  loading 
and  unloading  they  were  obliged  to  get  an  extension  of  their  contract 
with  the  government,  and  to  construct,  at  great  expense,  barges 
better  adapted  for  their  purpose.  Magowan  sues  for  the  recovery  of 
the  monthly  payments  from  April  to  December,  inclusive,  with  in- 
terest on  each  from  the  time  it  was  due.  The  charter-party  contains 
no  warranty  or  representation  of  the  capacity  of  the  barge,  or  of 
the  quantity  or  manner  of  carrying  a  cargo.  She  is  described  as 
"stanch,  sound,  and  seaworthy,"  and  it  is  stipulated  that  the  owner 
will  provide  certain  chains,  anchors,  and  mooring  lines.  Magowan 
denies  having  guarantied  orally  or  in  writing  that  the  barge  would 
carry  600  tons  on  her  deck.     He  had  no  knowledge  or  experience 
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rn  the  Bnbject.  His  boat  was  new, — had  never  before  been  nsed, 
Bbe  was  well  bailt,  of  the  best  materials,  at  a  cost  of  $20,000. 
Locke  had  frequently  examined  her  at  Havre  de  Grace,  where  she 
was  built,  and  on  one  occasion  bad  brought  with  him  an  expert  from 
Baltimore,  and  they  had  measured  her  inside  and  outside.  Locke 
admits  that  he  took  Capt.  Henry  to  Havre  de  Grace  "to  get  his  judg- 
ment in  regard  to  what  she  would  carry  altogether, — as  to  what  her 
tonnage  woald  be."  Locke's  statement  that  Magowan  assured  him 
the  barge  wonld  carry  600  tons  on  deek  is  denied  by  the  latter,  and  is 
aneorroborated.  The  fair  inference  from  the  conduct  of  Looke  in 
seeking  the  opinion  of  Capt.  Henry  is  that  he  did  not  depend  on  any- 
thing  that  was  said  by  Magowan  in  relation  to  the  capacity  of  the 
barge,  and  that  he  was  not  induced  thereby  to  enter  into  the  charter- 
party.  There  was  no  concealment  or  misrepresentation  on  his  part. 
Andrews  &  Locke  knew  as  much  as  he  did  about  the  carrying  capac- 
ity of  the  boat,  and,  in  the  absence  of  any  proof  of  fraud  in  the  in- 
ception of  the  charter-party,  both  parties  must  be  governed  by  its 
express  terms  or  stipulations. 

The  charterers  contend  that  the  careening  of  the  barge  off  the  rail- 
road pier  was  the  direct  or  immediate  result  of  her  faulty  construc- 
tion ;  that  she  was  cranky,  top-heavy,  unfitted  for  carrying  any 
cargo,  and  therefore  upseaworthy.  The  testimony  on  this  point  is 
very  voluminous,  but  a  careful  examination  of  the  evidence  has  con- 
vinced me  that  the  cause  of  the  mishap  in  April  was  the  unskillful 
and  careless  loading  of  the  barge.  "The  testimony  of  the  master. 
Wills,  and  of  the  marine  inspector,  Crowell,  leaves  no  room  for  doubt 
that  bad  the  cargo  on  the  fifth  of  April  been  properly  stowed,  with 
two-thirds  in  the  hold  and  one-third  on  the  deck,  or  half  and  half,  the 
accident  would  not  have  occurred.  The  stones  weighed  from  one  to 
three  tons  each,  averaging  one  and  a  half  tons.  Wills  says  that  it 
was  difficult  to  get  them  into  the  hold,  they  were  so  large.  He  put 
them  in  the  bold,  stowing  as  best  he  could  under  the  ciroumstanoes, 
and  had  about  half  the  load  on  deek.  "That  was  what  he  aimed  to 
do."  "The  stones  were  very  heavy  and  irregular  in  shape."  To  the 
question,  "(9)  Was  or  not  this  barge  when  so  loaded,  on  this  occa- 
sion, in  your  judgment,  top-heavy?"  he  replies,  "Yes,  sir."  "(10)  Was 
or  not  that  the  reason  largely,  in  your  judgment,  why  she  careened? 
Answer.  Yes,  sir.  (11)  Was  she  or  not,  in  your  judgment,  for  the 
purpose  for  which  she  was  then  being  used,  unseaworthy?  A.  It  I 
eould  have  got  those  stone  in  her  hold  she  would  have  been  all 
light;  nnder  the  circumstances,  she  was  not.  The  stone  were  in 
soch  shape  that  you  could  not  stow  them  in  her  hold  to  load  her." 
"(14)  Then,  how  could  she  carry  the  load?  A.  We  stacked  them  up 
on  her  all  the  same."  "(18)  Then,  in  your  judgment,  if  you  could  have 
gotten  a  larger  portion  of  her  cargo  in  her  bold  and  less  on  her  deck, 
yoo  think  she  would  not  have  been  top-heavy.  A.  No,  sir;  she  would 
not  have  been  top-heavy.     (19)  Do  you  think  she  eould  have  carried 
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a  larger  cargo  on  deck  than  she  did  in  safety  ?  A.  Tes,  sir ;  by  stow- 
ing the  hold  properly,  she  could."  Such  is  the  testimony  given  by 
the  master,  a  witness  called  by  the  charterers  on  his  direct  examina- 
tion.  He  was  in  charge  of  the  boat  from  January  to  the  fifth  of  June, 
and  the  loading  was  under  his  sole  charge  and  (Erection. 

Capt.  Growell,  a  witness  for  the  owner,  a  marine  surveyor  of  13 
years'  experience,  inspected  the  barge  before  and  after  she  was 
launched,  as  agent  of  the  insurance  companies.  He  considered  her 
sound,  stanch,  and  seaworthy,  and  fit  to  carry  any  cargo  if  properly 
stowed.  He  saw  her  at  the  railroad  pier  while  lying  on  her  beam 
ends,  and  "found  the  stone  was  placed  in  the  hatchways,  and  between 
the  hatches  and  in  the  bilges  there  hadn't  been  any  stone;  and  a 
large  deck-load  made  her  top-heavy."  It  was  his  opinion  "that  if 
the  barge  had  been  properly  stowed, — the  cargo  in  it  properly  stowed 
and  carried  out  to  the  sides,  and  between  the  hatches, — with  the 
number  of  tons  she  had  on  deck,  she  would  not  have  capsized." 

Capt.  Hughes,  the  owner  of  several  barges,  says  that  in  loading  a 
barge  the  larger  portion  of  the  cargo  must  be  placed  on  the  bottom; 
"that  every  man  handling  a  barge  ought  to  know,  and  is  supposed  to 
know,  the  depth  and  width  of  her,  and  how  to  load  her, — if  he  don't, 
he  will  get  himself  into  trouble." 

The  opinions  pf  Jones  and  Denny,  both  practical  men,  are  to  the 
effect  that,  with  her  cargo  properly  distributed, — from  one-half  to 
two-thirds  in  the  hold  and  the  balance  on  deck, — the  barge  could 
safely  carry  700  tons. 

Mr.  Moore,  at  whose  ship-yard  in  Wilmington  the  barge  was  fitted 
out  in  January,  says :  "If  the  charter-party  don't  require  her  to  carry 
stone  on  her  deck,  she  was  perfectly  seaworthy." 

It  is  unnecessary  to  make  further  extracts  from  the  depositions. 
The  judgments  or  opinions  of  two  or  three  of  the  workmen  who  re- 
paired the  barge  after  each  accident  are  not  sufficient  to  outweigh 
the  testimony  of  the  master  and  marine  surveyor,  or  to  contradict 
the  admissions  of  Mr.  Locke.  The  barge  was  all  that  she  was  war- 
ranted to  be  by  the  charter-party,  and  the  cause  of  her  upsetting  in 
the  river  was  due  solely  to  the  bad  and  negligent  stowing  of  the  cargo. 
Had  one-half  of  her  load  on  that  occasion  been  evenly  distributed 
over  the  bottom  and  along  the  sides  of  the  boat,  she  would  not  have 
careened.  The  charterers  were  in  too  much  haste  to  load  and  un- 
load ;  too  eager  to  save  time  in  taking  on  and  discharging  cargo;  and, 
for  their  own  convenience  and  advantage,  and  to  save  expense,  chose 
to  run  the  risk  of  carrying  heavy  stones  "stacked  up"  in  the  hatches, 
and  on  deck,  without  regard  to  proper  stowage,  or  to  wind  and  car- 
rents.  The  master  saw  the  danger,  but  did  the  best  he  could  under 
the  circumstances.  For  the  natural  consequences  of  such  careless- 
ness and  want  of  ordinary  skill  on  the  part  of  the  charterers  or  their 
servants  the  owner  cannot  be  held  responsible. 

The  origin  of  the  leak  which  caused  the  sinking  of  the  barge  at  the 
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government  pier  is  not  explained  in  sneh  a  way  as  to  relieve  the  char* 
terers  from  fault.  The  concurrent  testimony  of  all  the  witnesses 
proved  that  the  boat  was  well  built,  oat  of  the  best  materials.  Mr. 
Locke  says : 

"It  was  one  of  those  unforeseen  accidents  that  there  is  hardly  any  acoonnt> 
ing  for,  unless  it  was  in  the  improper  construction  of  the  barge.  This  barge 
was  platiked  across  the  keelsons,  the  planks  running  across  her  keelsons  to  the 
outside  of  her  side  planking.  Had  her  outside  keelsons  been  rabbeted  to 
have  caught  the  plank  without  the  running  to  the  outside  of  the  plank,  the 
accident  could  not  have  happened.  •  *  *  At  the  point  where  we  dis- 
diarged  these  stone  the  water  was  60  feet  deep.  The  stone,  of  necessity,  had 
to  be  damped  from  the  side  of  the  barge.  There  was  very  little,  if  any, 
cueening  done  when  the  stone  was  thrown  from  the  side  of  the  vessel  into 
the  water,  but  the  cause  is  in  some  cases  in  putting  over  a  stone  that  was 
not  square;  tut  then,  when  it  would  strike  in  the  water,  the  water  directed 
it  from  the  vessel,  and  if  it  struck  in  a  different  way,  the  same  thing  would 
happen  totoards  tbe  vessel.  And  I  believe  tliat  a  stone  of  that  kind  struck 
so  in  the  water;  that  this  stone  took  a  course  under  tbe  vessel,  and  struck  the 
eodii  of  tbe  planking  in  the  bottom,  which  sUuted  the  plank.  Had  she  been 
otberwise  constructed  it  could  not  have  happened." 

Capt.  Eersfaaw,  the  superintendent  of  tbe  ship-yard  where  the 
barge  was  repaired,  says : 

"She  had  the  planks  started  on  her  bottom.  It  is  customary,  for  that  kind 
itt  work,  to  rabbet  the  plank  in  the  bilge-log;  then  if  a  stone  should  fall  it 
WMiId  not  hit  the  plank.    It  could  not  hit  it  at  all  in  a  round-bottom  boat." 

To  question  18.  "Unless  this  boat  bad  been  cranky  and  top-heavy, 
voold  a  stone,  in  your  judgment,  have  struck  the  bottom  planking  at 
all?  Answer.  That  is  a  little  hard  to  answer.  A  stone  striking 
the  water  might  shoot  one  way  or  another, — slue  in  or  out." 

This  is  all  the  evidence  on  this  point,  and  it  is  wholly  unsatisfac- 
tory, inconclusive,  and  conjectural,  so  far  as  it  relates  to  the  faulty 
eonstruction  of  the  barge.  The  manner  of  dumping  over  the  stones, 
the  state  of  the  weather  and  condition  of  the  sea  on  the  tenth  of 
Jane,  are  not  described,  and  we  are  not  positively  told  whether  the 
leak  was  cansed  by  defective  and  improper  construction  or  by  an  ac- 
cident that  could  have  been  foreseen  and  avoided  by  ordinary  precau- 
tions in  discharging  the  cargo.  One  thing  would  appear  to  be  cer- 
tain, and  that  is,  that  it  would  require  a  vessel  to  be  of  a  very  strong 
and  pecoliar  build  to  stand  the  scraping  of  stones  weighing  from  one 
andu  half  to  three  tons  each  along  her  sides,  when  dumped  from  her 
deck  into  the  water.  No  special  efforts  seem  to  have  been  made  to 
protect  tbe  sides  when  the  boat  careened,  or  a  thin  stone  slued  in 
towards  her  bottom.  The  charterers  knew  that  the  barge  was  built 
with  "wall  sides,"  tapering  towards  a  flat  bottom  which  was  but 
three  feet  and  nine  inches  narrower  than  the  top.  It  is  obvious  that 
a  sUght  careening  would  bring  the  side  in  contact  with  a  stone  full- 
ing perpendicularly  from  the  deck,  and  that  such  careening  could  be 
cansed  either  by  a  wave  of  the  sea  or  by  the  sudden  discharge  of  a 
heavy  weight  from  one  side  of  the  deck.    In  either  case  it  was  tbe 
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duty  of  tho  charterers  to  have  exercised  ordinary  oare  and  sIuU  in 
throwing  over  these  huge  stones,  and  there  is  a  total  want  of  evidence 
to  show  that  they  did  so.  The  unloading  may  have  been,  and  prob- 
ably was,  conducted  with  the  same  reckless  negligence  and  haste  as 
were  exhibited  in  stowing  the  cargo  on  the  fifth  of  April.  The  char< 
terers  were  under  pressure  to  complete  their  contract  with  the  goveni« 
ment.  They  chose  to  run  some  risks,  and  they  mast  abide  the  result. 
It  is  not  contended  that  the  sinking  was  caused  by  a  peril  of  the  sea, 
and  there  is  no  proof  that  the  barge  or  its  owners  were  in  fault. 

The  claim  of  Magowan  for  the  monthly  payments  after  the  end  of 
June,  at  which  time  the  charter-party  was  to  expire  by  its  own  terms 
unless  renewed  by  the  charterers,  cannot  be  allowed.  The  charterers 
did  not,  it  is  true,  actually  deliver  the  possession  of  the  boat  to  its 
owner  at  the  end  of  the  first  six  months,  or  give  notice  to  him  that 
they  would  not  renew  the  charter-party;  but  it  was  not  necessary  for 
them  to  do  either,  because  the  owner  had  knowledge  of  the  fact  that 
the  insurance  agents  and  ship-builders  had  taken  and  obtained  pos- 
session of  her  from  and  after  the  tenth  of  Jn^e  until  she  was  seized 
by  the  marshal  at  the  suit  of  Andrews  &  Locke,  and  that  she  had 
been  in  the  custody  of  that  officer  ever  since. 

The  only  question  remaining  is  whether  the  charterers  should  pay 
the  hire  for  the  whole  month  of  June.  la  view  of  the  history  of  the 
case,  and  with  my  conviction  of  the  real  causes  of  the  sinking  of  the 
boat,  I  think  they  should  be  held  liable.  A  decree  will  therefore  be 
entered  for  the  owner  for  the  sum  of  $1,200  with  interest  on  the 
monthly  payments  for  April,  May,  and  June  from  the  dates  on  which 
they  were  respectively  due  until  the  entry  of  the  decree,  with  his  costs 
in  this  suit. 

The  libel  of  Andrews  &  Locke  is  dismissed,  with  costs. 


The  S.  Abtdbrson,* 

Batel&md  and  others  v.  The  S.  Andbbsoh. 

{Dittriet  Oovrt,  E.  D.  WUamain.    April,  1886.) 

OoLitiBiON — CnoaaiNO  Coukbeb— Special  CiRcnMSTANCBS  Justify  -k  DBPARTtrraB 
FROM  THE  Okdinart  Rdle — Faultt  EXKCnTIOK  OF  Mankuvbr  —  Hai<v 
Dakaoes. 

The  schooner  E.,  while  sailing  with  the  wind  nearly  aft,  sighted  the  schooner 
A.  The  latter  vessel  was,  at  the  time,  close-hauled  on  the  starboard  tack. 
The  vessels  were  sailing  on  crossing  courses;  the  red  light  of  the  £.  bearing 
five  points  on  the  A-'s  starboard  bow.  and  the  green  light  ot  the  A.  bearing  four 
points  on  the  E.'s  port  bow.  The  distance  between  the  vessels  wag  from  one- 
eighth  to  one-fourth  of  a  mile.    A  thick  fog  prevailed,  shutting  in  the  lighta 

*  Reported  by  Theodore  M.  Btting,  Esq.,  of  the  Philadelphia  b«r. 
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of  both.  In  this  emer^ncy  the  E.,  instead  of  passing  astern  of  the  A.,  luSed. 
The  A.,  instead  of  holding  her  course,  put  her  helm  up.  In  executing  the 
maneuver  the  E.  did  not  lu9  sufficiently  to  materially  deaden  her  headway, 
and  the  A.,  instead  of  gaining  distance  by  a  slight  change  of  helm,  made  an 
extended  circuit.  When  each  vessel  attempted  to  regain  the  course  upon 
Thich  she  had  been  sailing,  prior  to  the  execution  of  the  maneuver,  tney 
met  again  in  closer  proximity,  but  in  positions  otherwise  corresponding  al- 
most precisely  wiUi  those  in  which  they  originally  stood.  Held,  that  the  close- 
ness of  the  vessels  when  first  seen  was  a  special  circumstance  which  justified 
a  departure  from  the  ordinary  rule  of  the  road,  but  that  as  both  vessels  were 
in  fault  in  the  execution  of  the  maneuver,  and  as  the  collision  leaultod  theis- 
from.  the  damages  should  be  divided. 

In  Admiralty. 

M.  C.  Krause,  for  libelants. 

Van  Dyke  tt  Van  Dt/ke,  for  claimant. 

Dtkk,  J.  This  is  a  libel  in  rem  to  recover  damages  for  injaribs  to 
tiie  schooner  Ebenezer,  caused  by  a  collisioa  with  the  schooner  An- 
derson. The  collision  occured  about  10: 30  p.  m.,  June- 14, 1879,  on 
Lake  Michigan,  about  15  miles  off  Port  Washington.  The  night  was 
dark,  and  there  was  a  heavy  fog  which  prevented  a  vietv  of  objects 
eicept  at  a  short  distance.  The  wind  was  a  moderate  breeze  frooa 
the  soath.  The  Ebenezer,  bound  from  Milwaukee  to  Washington 
Harbor,  was  beading  N.  by  E.  J  E.,  and,  with  all  sails  set,  was  sailing 
lig^t  directly  before  the  wind,  at  a  speed  of  about  five  miles  an  hour. 
Th«  Anderson,  boand  from  Elk  Bapids  to  Chicago,  was  sailing  close* 
baoled  on  the  starboard  tack,  laden  with  a  cargo  of  pig>iron,  and 
heading  S.  E.byE.  Her  speed  was  abont  four  miles  an  honr.  The 
hghts  of  both  vessels  were  in  their  proper  places,  and  burning.  The 
red  light  on  the  Ebenezer  was  first  seen  on  the  Anderson  when  about 
a  quarter  of  a  mile  distant,  and  bearing  about  S.  by  E.  ^  E.,  or  about 
five  points  on  her  weather  bow.  The  Anderson's  green  light  was  firM 
teen  on  the  Ebenezer  when  the  vessels  were  about  one-eighth  of  a 
mile  apart,  bearing  about  four  points  on  her  lee  bow.  On  the  Ander- 
eoQ  it  was  the  master's  watch,  composed  of  three  persons, — the  master 
as  officer  of  the  deck,  one  seaman  as  lookout  stationed  on  th6  fore- 
castle, aad  another  at  the  wheel.  On  the  Ebenezer  it  was  also  th6 
master's  watch,  composed  of  two  persons, — the  master  at  the  wheel 
and  one  seaman  forward.  The  Anderson  carried  a  master,  mate,  and 
four  seamen.  The  Ebenezer  carried  a  master,  mate,  two  seamen, 
and  a  passenger.  The  lookout  on  each  vessel  sounded  the  fog-horn 
according  to  the  regulations,  but  on  neither  vessel  wias  the  horn  of 
the  other  heard. 

The  courses  of  the  two  vessels  crossed,  and  when  the  crew  of  each 
knew  of  the  proximity  of  the  oth^r  they  were  very  close.  As  the 
Ebenezer  had  the  wind  free,  and  as  the  Anderson  was  close-hauled 
oa  the  starboard  tack,  -it  was  the  duty  of  the  JSbenezer  to  giVe  way. 
The  general  rale  applicable  to  the  situation  required  the  Ebenezer  ib 
ebange  her  helm  so  as  to  go  off  to  the  starboard  side  of  th6  Ai^AL 
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son,  passing  her  astern,  and  for  the  Anderson  to  keep  her  coarse. 
Bnt  as  the  Teasels  were  so  close  when  the  lights  of  each  were  first 
seen,  I  am  satisfied  the  Ebenezer  could  not  have  performed  that 
maneaver  with  safety,  and,  in  obeying  the  rales,  "doe  regard  most  be 
had  to  all  dangers  of  naTigation,  and  to  any  special  circamstanoes 
which  may  exist  in  any  particular  case  rendering  a  departure  from 
them  necessary  in  order  to  avoid  immediate  danger. " 

The  testimony  shows  that  when  the  green  light  of  the  Anderson 
was  sighted,  the  vessels,  as  near  as  could  then  be  determined,  beinp; 
about  one-eighth  of  a  mile  apart,  and  rapidly  meeting,  the  master  of 
the  Ebenezer  put  her  wheel  hard  down.  The  men  below  were  called 
dp,  and  the  main  sheet  was  hauled  aft.  This  brought  the  vessel  op 
in  the  wind,  heading  about  east.  At  the  same  time  the  wheel  of  the 
Anderson  was  put  up,  her  mizzen  sheet  was  slacked  off,  and  the  ves- 
sel ran  before  the  wind.  This  movement  brought  her  on  a  north- 
easterly course.  Thus,  both  vessels  tried  to  keep  out  of  the  way  of 
the  other,  and,  as  we  shall  presently  see,  the  movement  of  each  tended 
to  baffle  the  other.  The  mate  of  the  Ebenezer  says  when  he  arrived 
on  deck  from  below  he'  saw  the  stem  of  the  Anderson  as  she  was 
passing  oS  on  a  north-east  course  before  the  wind.  The  lookout  on 
the  Anderson  says  that  as  that  vessel  changed  her  course  from  S.  £. 
by  E.  to  N.  E.,  or  N.  £.  by  E.,  he  saw  the  broadside  of  the  Ebenezer, 
which  placed  that  vessel  on  an  easterly  course,  or,  perhaps,  a  little 
Bouth  of  east.  Thus  the  vessels  were  situated  when,  after  a  few  mo- 
ments, the  master  of  the  Anderson,  undoubtedly  supposing  he  had 
sailed  far  enough  out  of  his  original  course  to  again  resume  that 
course  without  danger  of  collison,  ordered  the  wheel  of  that  vessel 
put  down  and  the  mizzen  sheet  hauled  aft.  This  brought  her  back 
on  her  starboard  tack,  and  in  a  moment  or  two,  as  she  gained  head- 
way, she  found  the  Ebenezer  again  directly  in  her  path,  with  a  col- 
lision then  unavoidable,  and  she  struck  the  Ebenezer  directly  amid- 
ships, bow  on. 

With  these  facts  before  uh,  it  is  not  difficult  to  see  what  were  the 
Aansea  of  the  collision.  Indeed,  it  is  plain  that  both  vessels  were  in 
fanlt.  Since  the  vessels  were  too  close  to  enable  the  Ebenezer  to  jibe 
and  go  astern  of  the  Anderson  when  they  first  sighted  each  other,  the 
movement  by  which  it  was  sought  to  put  her  up  in  the  wind  was  a 

5>roper  one.  As  there  were  only  two  men  on  deck,  and  as  those  be- 
ow  had  to  be  called  up,  there  was  some  delay  when  every  moment 
was  precious  in  hauling  the  main  and  fore  sails  aft,  so  as  to  success- 
fully bring  the  vessel  np  to  the  wind;  and  I  am  satisfied  she  was  never, 
during  the  affair,  brought  as  high  up  into  the  wind  as  she  would  head. 
After  being  hauled  round  she  stood  on  an  easterly  course.  This  con- 
elusion  accords  with  the  weight  of  the  testimony,  and  with  the  cir- 
cumstances, and  with  the  diagrams  furnished  by  both  parties.  One 
or  two  of  the  witnesses  think  she  may  have  been  brought  round  so  as 
.to  he  heading  E.  S.  E.,  but  the  circamstanoes  strongly  indicate  th&t 
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she  stood  more  to  eastward.  Even  if  her  course  was  E.  B.  E.,  she 
ms  within  six  points  of  the  wind,  and  she  would  head  five  points  to 
the  wind.  This  is  the  testimonj  of  the  mate.  After  she  was  brought 
■  about,  and  her  speed  thereby  slackened,  she  wonld  soon  drop  off,  her 
canvas  would  fill,  and  she  would  move  ahead,  and  this  is  precisely 
vhat  the  libelant  Saveland,  who  was  on  board,  says  she  did.  As 
she  took  an  easterly  coarse,  therefore,  she  was  going  ahead,  so  that 
when  the  Anderson,  after  her  first  maneuver  to  avoid  the  collision, 
resumed  her  original  coarse,  both  vessels,  although  at  some  distance 
from  their  first  point  of  proximity,  met  again  in  positions  correspond- 
ing almost  precisely  with  those  in  which  they  originally  stood  to  each 
other,  and  thns  the  collision  was  brought  about.  It  is  evident  that 
vben  the  Anderson  changed  her  course,  and  went  off  with  the  wind 
to  the  north-east,  and  the  Ebenezer  also  changed  her  course,  and 
Tent  to  the  eastward,  they  were  going  upon  almost  parallel  courses, 
80  that  when  each  attempted  to  regain  her  original  course  there  was 
as  much  danger  of  a  collision  as  iu  the  outset. 

This,  I  am  convinced,  is  the  true  story  of  this  collision,  and  it 
seems  plain  that  it  might  have  been  averted  if  the  Ebenezer  had  kept 
np  nearer  to  the  wind,  so  that  her  movement  ahead  would  have  been 
more  effectually  arrested,  and  if  the  Anderson,  instead  of  making  a 
eircnit  towards  the  north-east,  had  kept  h^^  coarse,  varying  from  it 
perhaps  a  point  or  two  to  the  northward,  as  the  necessity  of  the  case 
might  require.  It  took  time  for  her  to  change  her  course  and  go  off 
with  the  wind,  and  then  to  come  back  on  her  course  again,  and  this 
proved  to  be  just  enough  time  to  bring  the  Ebenezer,  as  she  went  off 
to  the  eastward,  directly  in  position  where  the  two  vessels  must  meet. 
Thns  the  movement  of  each  tended  to  baffle  the  other,  whereas,  if  the 
Ebenezer  had  gone  as  high  up  in  the  wind  as  she  could  be  placed, 
her  speed  would  have  been  more  effectually  slackened,  and  the  An- 
derson, by  keeping  her  course,  being  under  full  speed,  would  have 
passed  by.  This,  it  seems  clear,  could  have  been  accomplished, 
even  if  the  master  of  the  Anderson  had  deemed  it  necessary  to  de- 
flect from  her  course  one  or  t^o  points. 

It  seems  to  me  a  plain  case  of  fault  in  both  vessels,  and  therefore 
one  in  which  the  damages  must  be  divided.     Decree  accordingly. 
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Power  and  another  r.  Baker  and  another.* 

(Oireuit  Court,  D.  Minnetota.    April,  1886.)  . 

JlTDOMBNT  AGAINST  JotNT  TrESPASSEHS — PlAINTIFFB'  RiOHT  OP  ElEOTIOS' EF- 
FECT OK  Payment  of  Monktinto  Court — Clekk's  Satisfaction  of  Rboobd. 
In  conse(|uence  of  a  colliBion  between  two  vessels,  owned  respectively  by 
the  complainants  and  respondents,  the  latter  filed  a  libel  against  the  former 
In  the  admiralty.  A  decree  for  f  9,S72.82  was  obtained,  and  an  appeal  entered. 
Prior  to  the  trial  of  the  admiralty  suit  they  also  brought  an  action  of  trespasa 
in  the  state  courts  against  the  owners  of  the  ship-yard  at  which  both  vessels 
were  lying  at  the  time  of  the  collision.  In  the  latter  suit  they  obtained  a  judg- 
ment for  ^4,476.88,  which  amount  was  paid  into  court,  and  satisfaction  entered 
of  record  by  the  clerk.  The  respondents  declined  to  accept  and  receive  the 
amount  in  question,  and  thereupon  the  complainants  filed  a  bill  in  equity 
against  them,  praying  that  the  decree  in  admiralty  be  discharged  and  canceled 
by  reason  of  tile  payment  into  the  state  court  of  the  judgment  obtained  against 
the  other  joint  wrong-doer.  'Held,  thatwhen  separate  actions  are  brou^t  for 
a  joint  trespass,  the  pfaintifl  can  recover  against  one  or  all,  and  if  separate  Judg- 
ments are  obtained  he  may  make  his  election.  Held,  that  as  this  is  a  privilege 
of  which  he  cannot  be  deprived,  the  clerk  has  no  power  to  bind  him  without 
his  assent,  and  payment  in  court  neither  concludes  him,  nor  deprives  him  of 
the  privilege  of  an  election. 

The  facts  in  the  present  controversy,  as  disclosed  by  the  pleadings, 
are  as  follows :  In  the  fall  of  1879  the  steamer  Butte,  owned  by  the 
complainants  herein,  Fow«r,  McGarry,  Bees,  McEnight,  and- Andrew 
M.  Johnson,  now  deceased,  while  on  the  ways  at  Bismarck,  in  a  ship- 
yard owned  and  managed  by  C.  S.  Weaver  and  Eoger  S.  Manger, 
nnder  the  firm  name  of  G.  B.  Weaver  &  Co.,  the  steamer  mentioned 
having  been  hauled  on  the  ways,  and  at  the  time  mentioned  being  in 
the  charge  of  the  latter  firm  by  a  contract  with  the  owners  of  the 
same,  became  loosened  from  her  fastenings,  and  crushed  the  steamer 
.Col.  MoLeod,  which  was  also  at  the  time  mentioned  in  the  care  and 
keeping  of  Weaver  &  Co.,  by  virtue  of  a  contract  entered  into  be- 
tween Weaver  &  Go.  and  the  owners  of  the  McLeod,  the  respond- 
ents herein.  In  July,  1881,  the  owners  of  the  MoLeod  filed  their  li- 
bel in  admiralty  against  the  owners  of  the  Butte,  in  a  case  of  mari- 
time tort,  charging  the  latter  with  the  commission  of  wrongs,  griev- 
ances, negligences,  and  omissions  in  the  hauling,  managing,  and 
propping  up  of  the  said  Butte,  resulting,  as  alleged,  in  the  damage 
to  tiie  said.  McLeod.  Process  in  personam  issuing  against  Thomas 
G.  Power,  one  of  the  owners  of  the  McLeod,  and  the  said  Power  hav- 
ing been  duly  arrested  in  accordance  with  the  mandate  of  the  said 
process,  P.  H.  Kelly  and  Joseph  Leighton,  of  the  petitioners  herein, 
became  the  sureties  of  the  said  Power  on  the  bail-bond  duly  given, 
according  to  the  provisions  of  law,  in  the  sum  of  $5,000.  The  case  was 
tried  in  the  district  court,  and  on  appeal  to  the  circuit  court  judgment 
was  entered  in  favor  of  libelants  for  the  sum  of  $9,572.82,  and  an  ap- 
peal was  taken  by  the  respondents  to  the  supreme  court  of  the  United 
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BtaiM,  wbioh  is  now  pending.  Before  the  trial  the  same  parties  (Ii« 
belants)  bronght  a  suit  in  the  district  court  of  the  state  for  damages 
against  G.  S.  Weaver  and  Boger  S.  Munger  as  joint  trespassers  with 
the  respondents  in  the  admiralty  sait  for  the  same  tort,  and  jndg- 
ment  was  rendered  in  favor  of  plaintiffs  for  the  sum  of  $4,476.88, 
which  amoont  was  paid  into  court  by  the  defendants,  and  satisfaction 
pt  the  judgment  of  record  was  made  and  entered  by  the  clerk  on  the 
twentieth  day  of  July,  1885;  but  the  amount  so  paid  into  court  never' 
has  been  accepted  by  the  plaintiffs,  and  they  have,  at  all  times  since 
the  rendition  of  the  judgment,  refused  to  proceed  further  in  said  ac« 
tiotf,  and  decline  to  accept  and  receive  the  amount  so  paid  into  court 
npon  the  judgment.  The  respondents  in  the  case  in  admiralty  now 
file  a  bill  in  equity  against  the  libelants,  praying  that  the  decree  in 
admiralty  in  the  circuit  court  be  discharged  of  record  and  canceled, 
by  reason  of  the  payment  into  the  state  court  of  the  judgment  ob- 
tained against  the  other  joint  wrong-doers.  An  answer  is  filed  set- 
ting up  the  facts  in  regard  to  separate  suits,  and  the  proceedings 
therein,  to  which  exceptions  are  taken,  and  have  been  fully  presented 
by  counsel. 

C.  D.  O'Brien,  for  complainants. 

Williamt  <£  Goodenoio,  for  respondents. 

NsiiSON,  J.  The  defendants  in  this  equity  suit  claim  the  right  to 
make  their  election  de  meliorlbus  damnis  in  the  separate  suits  brought 
to  recover  damages  for  the  tort.  The  doctrine  is  well  established  that 
vhen  separate  actions  are  brought  for  a  joint  trespass  the  plaintiff 
can  recover  against  one  or  all,  though  others  be  acquitted;  and  if 
separate  judgments  are  obtained,  he  may  make  his  election  to  take 
the  larger  judgment  or  pursue  the  solvent  party,  and  when  made,  he 
is  concluded.  This  is  a  privilege  of  which  he  cannot  be  deprived. 
He  can  only  have  one  satisfaction,  but  the  judgment  satisfied  must 
be  the  one  which  he  has  elected  to  take.  The  doctrine  is  fuUy  re- 
newed in  Lovejotf  v.  Murry,  3  Wall.  2,  and  it  is  there  stated :  "No 
matter  how  many  judgments  may  be  obtained  for  the  same  trespass, 
or  what  the  varying  amounts,  an  acceptance  of  satisfaction  of  any 
one  of  them  by  the  plaintiff  is  the  satisfaction  of  all  the  others,  except 
the  costs."  The  answer  in  this  suit  denies  any  acceptance  of  satis- 
faction, and  the  complaint  does  not  even  allege  that  the  plaintiff  in 
the  state  court  received  the  money  deposited  therein. 

The  rule  stated  in  Blann  v.  Cocheron,  20  Ala.  320,  cited  by  United 
States  supreme  court,  is  substantially  this :  The  clerk  has  no  power 
by  his  acts  to  bind  the  plaintiff  unless  he  assents,  and  the  payment 
mto  court  of  the  amount  of  one  judgment  does  not  conclude  himf  and 
cut  off  the  privilege  of  election;  the  plaintiff  must  act. 

Exceptions  overruled. 
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Thb  Johk  B.  Smith.* 
Uato  v.  Thb  John  S.  Smith. 

(Dutriet  Court,  E.  D.  Ifea  Tork.    April  6, 1888.) 

O>U.T8T0ir— TbIFPINO  AxCHOS— DBIVT— KKaLIOSRCX— NoTICB   or  iHTUTItm  "M 

DBirr. 

When  the  schooner  W.  tripped  her  anchor  knowing  that,  as  the  wind  and 
tide  then  were,  she  would  drift  rapidly,  and  across  the  course  of  Tessels  com- 
ing up  the  bay;  and,  having  done  so,  drifted  and  collided  with  a  tug,  having  the 
Bcbooner  A.  in  tow,  which  was  within  hailing  distance  when  the  anchor  wai 
tripped;  and  nothing  showed  that  the  tug  had  notice  beforehand  of  the 
schooner's  intention  to  drift,  or  could  have  avoided  her  after  the  drift  had  be* 
gun:  Md,  that  the  schooner  W.  was  liable  for  the  collision. 

[n  Admiralty. 

WUcox,  Adanu  d  Maeklin,  for  libelant,  Elisba  Mayo. 
Edward  D,  McCarthy,  for  the  tag. 

BtUUr,  StiUman  <t  Hubbard,  for  the  schooner  Frank  Atwood,  in 
tow  of  the  tag. 

Benxdiot,  J.  Situated  as  the  schooner  Fbebe  J.  Woodruff  was,  and 
with  the  wind  and  tide  as  it  was,  it  was  a  fault  in  the  Woodruff  to 
trip  her  anchor  when  she  did.  She  knew  that  she  would  drift  rapidly 
the  moment  her  anchor  bpke  ground,  and  that  her  drift  would  carry 
her  across  the  course  of  vessels  coming  up  the  bay.  It  was  her  duty, 
before  taking  such  a  drift,  to  be  sure  that  it  would  not  endanger  any 
vessel  near.  If  she  knew  of  the  presence  of  the  tug  or  tow  when  she 
tripped,  it  was  a  fault  not  to  hold  on  by  her  anchor  till  the  tow,  then 
within  bailing  distance,  had  passed.  If  she  was  ignorant  of  the 
presence  of  the  tug  and  tow,  that  ignorance  was  a  fault. 

Whether  the  tug  was  not  in  fault  is  the  remaining  question.  I  do 
not  think  that  the  tug  was  chargeable  with  the  knowledge  of  the 
schooner's  intention  to  trip  her  anchor  when  she  did.  The  spanker 
gave  no  such  notice.  It  had  been  up  for  some  hours.  The  presence 
of  the  crew  of  the  Woodruff  at  the  windlass  gave  no  such  notice. 
They  bad  been  at  work  there  for  some  time.  The  act  of  drifting 
first  gave  notice  of  the  schooner's  intention  to  drift,  and  the  act 
was  observed  by  the  tug  as  soon  as  it  commenced.  Want  of  look* 
out  on  the  tug,  therefore,  was  no  cause  of  the  accident.  Neither 
was  it  a  fault  on  the  part  of  the  tug  to  keep  going,  notwithstanding 
the  drift  of  the  schooner.  To  stop  would  have  been  fatal.  Her  only 
way  was  to  port  or  starboard.  She  did  the  former,  and  I  am  not  sat- 
isfied that  it  was  an  error  so  to  do.  But  if  it  was  an  error,  it  was  no 
fault.  A  mistake  on  the  part  of  the  tug  in  adopting  a  method  of 
eaoi^pe  from  an  imminent  peril,  caused  by  the  change  of  the  schooner 
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{rom  a  yessel  at  anchor  to  a  vessel  drifting  rapidly  athwart  her  coarse, 
sbonld  not,  in  my  opinion,  be  imputed  to  her  as  a  fault. 
The  libel  must  be  dismissed,  with  costs. 


Thb  City  op  Ohesteb. 
(Ditlriet  Court,  S.  D.  New  York.    April  8, 1886.^ 

OoLusioK — ^Dakaoeb — Repaibs  dj  £xci»a — Subvbt. 

When  repairs  of  a  general  character,  beyond  the  injuries  inflicted  by  a  col- 
lision, are  made  at  the  same  time,  and  without  separation  of  the  items  of  the 
work  as  the  repairs  progress,  the  bills  of  repairs  presented  are  no  criterion  of 
the  damages,  and  the  items  of  repairs  claimed  will  be  closely  scrutinized  to 
prevent  exaggeration.  The  estimate  of  competent  surveyors  made  immedi- 
ately after  ^  injury  may  be  used  in  evidence.  The  commissioner  in  this 
case  having,  upon  a  careful  investigation,  allowed  much  less  than  the  esti- 
mate of  the  surveyors,  the  report  was  confirmed;  though  the  repairs,  as  made, 
adopted  different  methods  from  those  recommended  by  the  surveyors,  by  al- 
lowing the  expense  of  strengthening  pieces,  ftnd  disallowing  the  surveyors' 
estimate  of  permanent  depreciation. 

In  Admiralty. 

E.  D.  McCarthy,  for  libelant.  • 

Wilcox,  AdavM  d  Maeklin,  for  claimants. 

Baowir,  J.  Notwithstanding  the  skillful  and  ingenious  argument 
of  coonsel  in  behalf  of  the  exceptions  in  the  above  case,  I  am  satisfied, 
opon  a  careful  consideration  of  the  testimony,  that  no  injustice  is  done 
to  the  claimants  by  the  commissioner's  report.  The  court,  so  far  as 
in  its  power,  will  take  equal  care  to  prevent  the  exaggeration  of  claims, 
and  to  afford  fall  reparation  for  the  actual  injury.  Where  repairing 
is  delayed,  and  the  repairs  finally  made  are  more  extensive  than  the 
injury  calls  for,  the  closest  scrutiny  in  separating  the  charges  made 
is  obligatory.  The  repairs  are  not  in  any  case  the  necessary  and 
aole  criterion  of  the  damages.  The  actual  damage  properly  proved 
may  be  recovered  though  the  boat  never  be 'repaired;  or  the  repairs 
oiay  be  partial  only,  and  recovery  may  be  had  for  the  partial  repair, 
with  an  allowance  for  permanent  depreciation.  One  of  the  chief  ob. 
jections  in  this  case  is  to  the  expense  attendant  on  putting  in  strength- 
ening timbers.  This  mode  of  repair  was  adopted  instead  of  that 
recommended  upon  the  survey  made  shortly  after  the  accident.  But 
the  aarrey,  which  was  made  by  competent  experts,  while  providing 
for  certain  repairs,  gave  a  further  estimated  allowance  of  $2,0U0  for 
permanent  damage.  This  last  sum  alone  is  much  in  excess  of  ail 
the  damage  allowed  by  the  commissioner.  He  has  allowed  the  ex- 
pense of  the  strengthening  pieces  in  the  place  of  certain  other  recom- 
mendations in  the  survey,  but  disallows  all  claims  of  permanent  de- 
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preciation,  tbns  finding  a  Bum  far  less  than  the  amount  of  the  survey. 
In  the  details  of  the  expenses  be  has  also  cut  oS  $200  from  the  labor 
account,  by  reason  of  its  apparent  large  excess  above  the  usual  aver- 
age relation  to  the  material  used.  The  nature  of  the  repairs  done, 
bowever,  would,  in  this  case,  involve  a  larger  proportion  of  labor  than 
usual.  Upon  a  careful  review  of  the  whole  subject,  I  do  not  think 
the  claimants  have  any  just  cause  of  complaint,  and  the  report  is 
therefore  confirmed. 


Thomas  v.  Thobweoait. 
(Dittrtet  0«v.rt,  W.  D.  Tenntue*.    March  38, 1886.) 

AsMntAiiTY  Practice— JuKATORT  Caution  ob  Pauper's  Oath. 

Poor  persons  may  sue  in  the  admiralty,  without  giving  secnrity  for  the 
costs,  on  complying  with  the  practice  of  the  court  for  giving  the  Joratoiy 
caution,  which  practice  is  explained. 

In  Admiralty. 

Qantt  d  Patterson,  for  libelant. 

Hamhomd,  J.  This  is  an  application  to  sue  for  personal  injuries 
upon  taking  the  pauper's  oath.  Bo  far  as  it  is  a  libel  in  rem  against 
the  steam-boat,  the  pleading  must  be  reformed,  as  there  can  be  no 
joinder  of  actions  in  personam  and  in  rem  in  oases  like  this.  Admi- 
ralty Rule  16.  Otherwise  the  proceeding  seems  to  be  correct,  and 
conforms  to  the  practice  and  forms  prescribed  by  this  court  for  allow- 
ing poor  persons  to  sue  in  the  admiralty  without  security  for  costs. 
Southworth  v.  Adams,  2  Flippin,  282,  in  notis;  Bradford  v.  Brad- 
ford, 2  Flippin,  282.  The  clerk  will  file  the  libel  and  issue  process 
on  the  libelant  taking  the  required  oath  as  was  done  in  that  case. 
So  ordered. 
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Hanoook  V.  H01.BB00E  and  others.' 

{Oiremt  Court,  B.  D.  LouUiaiM.    March  15,  1880.) 

1.  Rekotai.  of  Causes— .CrnzKN8Hip—PA»TiK8. 

In  causes  -where  the  parties,  plaintifiF  or  defendant,  consist  of  more  than 
one,  they  must  be  collectiTely  so  situated  as  to  authorize  a  removal.  Florence 
Semng^mach.  Co.  v.  Orover  A  Baker  Seioing-maeh.  Co.,  18  Wall.  658;  £napp  ▼. 
BaOroad  Co.,  20  WaU.  117. 

2.  Saxe — LocaIj  Prejudice  Act  of  1867. 

Citizenship  of  different  states  is  not  ennagh,  under  the  local  prejudice  act 
of  1867.  The  "locality— the  dtizenship — of  the  party  adverse  to  that  of  him 
seeking  the  removal  should  be  in  the  state  where  the  local  prejudice  is  averred 
to  exist. 

On  Motion  to  Bdmand. 

John  D.  Rouse  and  Wm.  Grant,  for  plaintiff. 

Thamat  J.  Seinmes  and  Robert  Mott,  for  defendants. 

BiLLiKos,  J.  In  the  year  1876,  plaintiff,  describing  himself  as  a 
citizen  of  the  state  of  Louisiana,  commenced  this  action  in  the  state 
eonrt.  The  cause  'was,  apparently  by  consent,  brought  to  the  eir- 
eoit  court ;  has  been  tried  and  appealed  to  the  supreme  court  of  the 
United  States,  which  held  that  the  jurisdiction  of  the  circuit  court 
did  not  appear  in  the  record,  and  directed  the  circuit  court  to  remand 
the  cause.  This  was  done.  Subsequently  to  the  cause  having  been 
remanded  to  the  state  court,  to-wit,  on  the  eighth  day  of  December, 
1885,  the  plaintiff  hl^d  a  petition  for  removal  of  the  cause  to  the  cir- 
cuit court,  verified  by  his  affidavit  and  accompanied  by  hia  proper 
bond.  The  affidavit  is  to  the  effect  that  the  plaintiff  was,  at  the  time 
of  making  the  same,  a  citizen  of  New  York,  and  that  the  four  respond- 
ents (the  suit  having  been  discontinued  as  to  the  fifth  defendant) 
were  citizens  of  the  state  of  Louisiana.  The  state  court  refused  the 
transfer;  but  an  authenticated  copy  of  the  record  has  been  filed  in 
this  coort.  The  issue  has  been  presented  by  two  of  the  defendants, 
nunely,  Mrs.  George  Nicholson  (formerly  Mrs.  Eliza  Jane  Holbrook) 
and  George  Nicholson,  that  they  were  at  the  time  this  last  petition 
for  removal  was  filed  in  the  state  court  citizens  of  the  state  of  Mis- 
sissippi. 

The  application  for  removal  was  made  under  the  act  of  1867, 
called  the  "Local  Prejudice  Act."  The  affidavit  of  the  plaintiff  that 
be  had  become,  and  was  at  the  time  of  filing  his  last  petition  for  re- 
moval, a  citizen  of  the  state  of  New  York  is  uncontradicted.  Mr. 
and  Mrs.  Nicholson  have  offered  the  testimony  and  affidavits  of  nu- 
meroQs  witnesses,  and  have  abundantly  established  that  they  were, 
■t  tiie  time  of  the  filing  of  the  plaintiff's  last  petition  for  removal^ 
citizena  of  Mississippi. 

iBepoxted  by  Joseph  P.  Hombr,  Esq.,  of  the  New  Orleans  bar. 
v.27F.no.6 — 26 
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The  first  proposition  contended  foi'  by  the  connsel  for  the  plaintfiF 
is  that,  under  the  act  of  1867,  the  citizenship  of  the  parties  at  the 
time  of  the  application  for  removal,  and  not  at  the  time  of  the  com- 
mencement of  the  suit,  is  to  be  looked  at.  In  Insurance  Co.  v.  Peck' 
ner,  95  U.  S.  185,  the  court  reserve  this  question,  and  state  that  the 
language  of  the  act  of  1867,  bearing  upon  this  question,  is  different 
from  that  of  1875.  But  the  court  need  not  decide  this  question  in 
this  case.  If  it  be  assumed,  without  any  decision  upon  this  point, 
that  the  law  is  as  it  is  claimed  by  the  plaintiff's  counsel,  we  then  have 
a  cause  pending  in  the  state  of  Louisiana  against  four  defendants, 
wherein  the  plaintiff  is  a  citizen  of  New  York,  two  defendants  are  citi- 
zens of  the  state  of  MiBsissippi,  and  two  defendants  are  citizens  of  the 
state  of  Louisiana.  The  nature  of  this  cause  has  been  passed  upon  by 
the  supreme  court,  (Hancock  v.  Holhrook,  112  U.'S.  281,  S.  C.  5  Sup. 
Gt.  Bep.  115,)  where  the  court  say:  "There  is  no  pretense  of  a  sep- 
arable controversy."  It  is  to  be  observed  that  the  suit  is  between  a 
citizen  of- New  York,  two  citizens  of  Mississippi,  and  two  citizens  of 
Louisiana,  brought  in  the  latter  state. 

It  is  contended  by  the  learned  counsel  for  the  plaintiff  that  the  fact 
that  the  controversy  is  altogether  between  citizens  of  different  states, 
and  that  the  plaintiff  is  a  citizen  of  another  state,  and  two  defendants 
are  citizens  of  the  state  where  the  action  is  brought,  authorized  the 
removal,  notwithstailding  the  fact  that  two  of  the  defendants  are  non- 
resident citizens.  Where  a  removal  is  sought  under  the  act  of  1867, 
and  more  than  one  person  are  joined  as  plaintiffs  or  defendants,  and 
where,  as  here,  the  supreme  court  has  determined  the  cause  of  action 
is  not  divisible,  the  test  of  citizenship  mast  apply  to  each  party  to  the 
suit  collectively.  Florence  Sewing-maeh.  Co.  v.  Grover  A  Baker  Sewing- 
mach.  Co.,  110  Mass.  70.  In  this  case,  after  it  reached  the  supreme 
court  of  the  United  States,  it  was  held,  (18  Wall.  553:)  "A  case  in 
which  the  plaintiff  is  a  citizen  of  the  state  where  the  suit  is  brought, 
and  two  of  the  defendants  are  citizens  of  other  states,  a  third  defend- 
ant being  a  citizen  of  the  same  state  as  the  plaintiff,  is  not  removable 
under  the  act  of  1867  upon  the  petition  of  the  two  foreign  defend- 
ants." The  court  say,  at  page  583:  "Where  plaintiffs  and  defend- 
ants are  both  non-residents,  the  acts  of  congress  make  no  provision  for 
removal."  In  Knapp  v.  Railroad  Co.,  20  Wall.  117,  the  court  holds 
that  the  act  of  1867  does  not  change  the  settled  rale  that  determines 
who  are  to  be  regarded  as  the  plaintiff  and  the  defendant,  i.  «.,  that  the 
plaintiffs  and  defendants  must  be  collectively  such  as  to  authorize 
the  removal.  The  case  of  Johnson  v.  MoneU,  1  Woolw.  391,  might 
have  led  to  a  decision  of  this  point,  but  did  not.  The  reasoning  in 
Sands  v.  Smith,  1  Dill.  290,  is  in  favor  of  the  doctrine  contrary  to  that 
which  the  supreme  court  have  established.  The  same  may  be  said  of 
Akerly  v.  Vilos,  2  Biss.  110.  But  as  the  supreme  court,  in  18  and  20 
Wall.,  cited  above,  have  settled  the  question  that  the  party,  plaintiff 
or  defendant,  when  consisting  of  more  than  one,  must  ba  collectively 
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10  sitnated  as  to  authorize  a  removal,  this  court  muet  follow  that 
eonstmction.  The  case  of  Myer^\.  Swann,  107  U.  S.  546,  S.  C.  » 
Snp.  Gt.  Rep.  685,  has  not  overruled  these  cases. 

The  removal  act  of  1867  is  a  more  extensive  act  as  to  time  when 
it  may  be  pat  in  .operation  than  many  of  the  other  removal  acts,  in 
that  it  may  be  invoked  at  any  time  before  trial.  It  requires  the  court, 
in  order  to  transfer  the  cause,  to  inquire  into  no  fact  beyond  the  be- 
lief or  fear  on  the  part  of  the  plaintiff  or  defendant  seeking  the  re- 
moval that  on  account  of  local  prejudice  be  cannot  obtain  justice  in 
his  cause  in  the  local  tribunals.  This  might  wisely  be  permitted  if 
the  local  tribnnals  were  of  the  locality  of  the  adverse  party.  But  it 
seems  to  me  that  the  intention  of  congress  was  that  the  locality — the 
citizenship — of  the  party  adverse  to  that  of  him  seeking  the  re- 
moral  Bhoald  be  in  the  state  where  the  local  prejudice  is  averred  to 
exist.  The  fact  that  enough  exists  to  give  the  circuit  court  jurisdic- 
tion under  the  general  statutes — viz.,  citizenship  of  different  states — 
is  not  enough  under  the  local  prejudice  act.  In  this  case  Mr.  and 
Mrs.  Nicholson  are  citizens  of  Mississippi,  and  the  cause  is  pending 
in  Louisiana ;  they  are  the  chief  defendants. 

Let  the  cause  be  remanded. 


Lacboix  v.  Lyons.* 


((XreuU  Court,  E.  D.  Louisiana.     Marcb  6,  1886.) 

L  RratovAi,  OF  Causbs — Remabd — ^Alienaob  of  Partiks. 

A  motion  to  remand  on  the  ground  of  the  alienage  of  both  parties  will  be  re- 
fused in  a  case  removed  into  the  circuit  court  where  the  jurisdiction,  is  ap- 
parent on  the  record,  because,' in  such  a  case,  the  jurisdiction  can  only  be  at- 
tacked by  sworn  plea  or  exception. 

t  Same — Cass  at  Law  akd  in  Equity. 

Where  a  case  comes  from  a  state  court  as  one  case,  of  which  the  circuit 
court  bas  jurisdiction,  that  court  does  not  lose  jurisdiction  because  one  part 
of  the  case  has  to  be  tried  on  the  equity  side,  sad  the  other  part  on  the  law 
side,  of  tlie  court. 

On  Motion  to  Bemand. 

Emett  T.  Florance,  for  defendant. 

Ernest  JB.  Knittschnitt,  fo^  plaintiff. 

Pabdeb,  J.  This  suit  was  instituted  in  the  civil  district  court  of 
the  parish  of  Orleans  for  an  injunction  to  prevent  infringement  of  a 
trade-mark.  The  petition  alleged  that  the  plaintiff  was  an  alien  citizen 
of  France,  and  that  the  defendant  was  a  citizen  of  one  of  the  United 
States.    An  injunction  pendente  lite  was  issued.    The  defendant  filed 

'Beported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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an  answer  denying  plaintiff's  right  to  the  alleged  trade-mark,  claimed 
it  for  himself,  and  further  set  up  "that  under  the  law  of  France  of 
Jane  23,  1857,  entitled  'Sur  le»  marques  de  fabrique  et  de  commerce,' 
plaintiff  had  no  title  to  said  trade-mark  in  France,  and  under  the 
treaties  of  the  United  States  and  France  no  title  thereto  in  the 
United  States."  The  defendant,  bflsides  answering,  filed  a  demand 
in  reconvention  for  damages  for  the  illegal  and  wrongful  issuance  of 
the  injunction,  and  for  damages  resulting  from  the  publication  there* 
of,  and  for  attorney's  fees;  and  at  the  conclusion  of  the  reconven- 
tional  demand  the  averment  is  made  that  plaintiff  resides  in  the  re- 
public  of  France  and  defendant  in  the  parish  of  Orleans.  Thereupon 
the  plaintiff,  filed  a  petition  and  bond  for  removal  of  the  case  to 
this  court.  Ill  the  petition  for  removal  is  an  allegation  that  the 
plaintiff  was,  at  the  commencement  of  the  suit,  and  still  is,  an  alien, 
a  resident  and  citizen  of  the  French  republic,  and  that  the  defend- 
ant then  was  and  still  is  a  citizen  of  one  of  the  United  States.  The 
state  court  accepted  the  bond,  and  directed  the  removal  of  the  case. 

In  this  court  the  transcript  has  been  filed,  and  the  plaintiff  has  re- 
cast  bis  pleading  so  as  to  conform  to  the  equity  rules  of  this  court; 
and  in  the  recast  bill  the  averment  is  again  made  of  alienage  of  plain- 
tiff, and  the  citizenship  of  defendant,  and  a  case  is  made  that  in  part 
arises  under  the  laws  of  the  United  States.  After  the  transcript  was 
filed  in  this  court  the  defendant  made  a  motion  to  remand  the  cause 
to  the  state  court  on  the  ground  that  both  plaintiff  and  defendant 
were  aliens,  the  one  being  a  citizen  of  France  and  the  other  of  Great 
Britain.  This  motion  was  postponed  to  allow  the  complainant  to  re- 
cast bis  pleadings  to  enable  the  court  to  determine  whether  the  case 
should  go  on  the  equity  docket  or  law  docket,  or  both.  Since  the 
pleadings  were  recast  the  motion  to  remand  is  again  made  on  the  same 
ground  of  alienage  of  both  parties. 

This  motion  is  now  for  decision,  and  is  refused  because  (1)  when  a 
case  is  once  brought  in  this  court  with  jurisdiction  apparent  on  the 
record,  the  jurisdiction  should  only  be  attacked  by  sworn  plea  or  excep- 
tion. Equity  Rules,  31;  Circuit  Court  Eules,  No.  7.  See  Hoyt  v. 
Wright,  4  Fed.  Eep.  168,  and  the  case  of  Hartog  v.  Memory,  116  U. 
8.  588,  S.  0.  6  Sup.  Ct.  Eep.  521.  (2)  Because  if  the  alienage  of 
both  parties  is  established,  still  the  jurisdiction  of  the  court  is  appar- 
ent on  the  record,  as  the  case  is  one  arising  under  the  treaties  of  the 
United  States.  See  Railroad  Co.  v.  Mississippi,  102  U.  S.  135.  (3) 
Because  as  the  requisite  citizenship  to  warrant  a  removal  to  this 
court  was  apparent,  on  the  record,  the  allegation  in  the  petition  for 
removal  of  the  alienage  of  the  plaintiff  and  the  citizenship  of  the  de- 
fendant was  a  useless  averment,  and  did  not  operate  to  hinder  the 
removal  from  being  claimed  and  operative  on  the  ground  that  the  case 
was  one  arising  under  the  public  treaties  of  the  United  States.  See 
section  3,  Act  1875.  (4)  Because  if  the  case  were  remanded  on  the 
ground  claimed,  it  could  be  at  once  removed  again  to  this  court,  and 


Digitized  by 


Google 


DODD  V.  6BISELIN.  405 

the  eoart  ought  not  to  put  the  plaintiff  to  the  useless  cost  and  expense 
Then  the  record  shows  fully  present  jurisdiction  of  the  case. 

The  main  contention  of  the  defendant  is  that,  if  the  case  remains 
in  this  court,  his  reconventional  demand  for  damages  mast  go  on  the 
law  side  of  this  court  as  an  independent  case,  and  will  be  without  our 
jonsdiction  because  of  the  fact  that  both  plaintiff  and  defendant  are 
ihens.  It  is  conceded  that  the  plaintiff's  suit  for  an  injunction  and  the 
defendant's  demand  in  reconvention  constituted  but  one  case  in  the 
stat«  court,  and  it  must  follow  that  it  comes  here  as  one  'case.  If  it 
comes  here  as  one  case,  of  which  case  this  court  has  jurisdiction,  then 
1  think  it  follows  that  we  do  not  lose  jarisdiction  because  under  our 
practice  we  try  one  part  of  the  case  with  a  jury  and  the  other  part 
without.  But  however  this  m^y  be,  if  the  case  is  properly  brought 
itere  for  trial,  and  we  find  that  we  cannot  follow  the  involved  prac- 
tice allowed  in  the  state  court,  and  allow  a  suit  for  damages  for  the 
illegal  issuance  of  an  injunction  to  be  tried  in  the  same  case  as  the 
injunction  suit,  nor  as  a  part  of  the  same  case,  and  we  find  that  we 
ha,Te  no  jnrisdiction  thereof,  we  shall  have  to  dismiss  the  reconven- 
tional demand  for  damages  without  prejudice.  This  result  will  not 
defeat  the  plaintiff's  right  to  remove  a  removable  case ;  perhaps  he 
may  have  removed  the  case  for  the  purpose  of  taking  advantage  of 
oar  different  practice.  See  Ex  parU  Fiak,  113  U.  S.  726 ;  S.  C.  5 
Sap.  Ct.  Bep.  724. 


DoDD  and  others  v.  GhiseijIM.* 

{CKreuii  Court,  E.  D.  Musouri.    April  12, 188ft.) 

L  JcsT8T>icnoir — Suit  by  Guardiait. 

Where  a  minor  Buea  bv  his  guardian,  the  dtizenship  of  the  former  deter- 
minea  the  jurisdiction  of  the  court. 
!.  ExEcxrroRS  akd  Adiunistratobs— Coniotancb  at  Iufropbb  Classification 
or  CLAntB. 

Where  an  administrator,  by  collnsion  and  conniyance,  aids  in  having  claims 
placed  in  a  higher  class  than  that  in  which  they  belong,  and  in  that  way  pre- 
vents any  thing  being  left  for  other  claims  of  the  same  sort,  properly  classed, 
he  is  liable  to  holders  of  the  latter  claims  for  their  share  of  the  amount 
diverted,  and  may  be  sued  in  this  court  therefor. 
I.  Sake. 

It  is  nnnecessaryforthe  claimants  wronged,  to  await  the  final  settlement  of 
the  estate  before  suing,  even  where  bv  so  doing  they  could  obtain  a  remedy  iu 
the  probate  court  by  a  restatement  of  the  account, 
i  Same— State  Laws  Bindiso. 

State  laws  providing  for  the  settlement  of  estates  of  deceased  persons  are 
landing  upon  federal  courts. 

In  Equity.     Demurrer  to  bill. 
L.  B.  VaUtant,  for  complainants. 

'Reported  by  Benj.  F.  Bex,  Esq.,  of  the  St.  l/>nls  bac 
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Oiven  Campbell,  for  defendant. 

Bbewbr,  J.,  (orally.)  In  the  case  of  Dodd  and  others  against 
Grhiselin,  administrator  with  the  will  annexed,  there  is  a  demarrer  to 
the  bill — First,  on  the  ground  that  this  court  has  no  jurisdiction,  by 
reason  of  the  citizenship  of  the  parties;  second,  that  there  is  a  de- 
fect of  parties;  third,  that  there  is  no  equity  in  the  bill. 

The  bill  is  brought  by  two  minors,  citizens  of  the  state  of  Texas, 
by  their  next  friend  and  curator,  the  latter  being  a  citizen  of  the  state 
of  Missouri,  against  the  defendant,  a  citizen  of  Missouri,  and  the 
claim  is  that  the  parties  litigant  are  the  curator  on  the  one  side  and  the 
administrator  on  the  other,  both  citizens  of  Missouri.  The  case  of  Coal 
Co.  V.  Blatchford,  11  Wall.  172,  is  cited,  which  holds  that  trustees  and 
executors,  suing  for  others'  benefits,  are  the  parties  holding  the  legal 
title  and  the  ones  whose  citizenship  determines  the  jurisdiction  of  the 
federal  court.  But  the  title  to  the  property  of  a  minor  is  in  the  minor. 
The  curator  or  guardian  represents  him,  but  does  not  have  the  title; 
and  in  the  leading  case  of  Lamar  v.  Micou,  -112  U.  S.  452,  8.  C.  5 
Snp.  Gt.  Bep.  221,  the  supreme  court  notices  the  distinction: 

"The  case  of  such  a  guardian  differs  from  tliat  of  an  executor  of,  oratrustee 
under,  a  will.  In  the  one  case  the  title  is  in  the  executor  or  the  trustee;  in 
the  other,  the  title  in  the  property  is  in  the  ward,  and  the  guardian  has  only 
the  custody  and  management  of  it,  with  power  to  change  its  investment." 

The  bill  alleges  that  the  judgments  rendered  in  the  state  court, 
upon  which  this  suit  is  founded,  were  rendered  in  favor  of  the  minors. 
Before  this  bill  was  filed  the  curator  was,  by  this  court,  appointed  as 
next  friend,  with  power  to  bring  this  suit.  That  ground  of  the  de- 
mnrrer  is  not  well  taken. 

I  pass  to  the  third  question;  that  is,  whether  there  is  anyequityjn 
the  bill.  The  facts  as  stated  are  these :  One  Jamison  was  curator  of 
the  estate  of  these  minors.  As  such  he  defaulted.  A  new  curator,  Mr. 
Scudder,  was  appointed  in  his  place.  Judgments  were  rendered  in 
the  probate  court  on  July  21,  1885,  in  favor  of  these  minors,  and 
against. Jamison,  their  former  curator.  William  F.  Ferguson  was 
the  bondsman  of  this  curator.  He  died  in  1883,  and  Mr.  Ghiselin 
was  appointed  as  administrator  with  the  wi}l  annexed.  This  was  done 
September  19,  1883.  Statutory  notice  was  published,  and  the  estate 
is  now  in  process  of  settlement  in  the  probate  court,  l^he  bill  cbargea 
that  the  estate  of  Ferguson  will  not  pay  all  the  claims  allowed  against 
it, — will  not  pay  even  all  the  claims  allowed  and  classed  in  the  fifth 
class.  It  charges  that  there  are  about  $65,000  of  claims  which  have 
been  allowed  and  classed  in  the  fifth  class.  The  claims  of  these 
minors  were  not  exhibited  until  one  year  had  elapsed,  and  could  not 
be,  because  they  had  not  passed  into  judgment  against  their  former 
curator;  and  so,  not  having  been  presented  until  after  the  expiration 
of  the  first  year,  were  allowed  and  classed  in  the  sixth  class.  As  the 
estate  will  not  pay  all  the  fifth-clasa  claims  they  will  get  nothing. 


Digitized  by 


Google 


DODD  V.  6HISELIN.  407 

It  farther  charges  that  two  of  the>olaims,  amounting  to  about  $40,- 
<KK),  which  were  allowed  and  classed  in  the  fifth  class,  were  not  in  fact 
exhibited  to  the  administrator  within  one  year;  bat  by  his  oollnsion, 
and  by  connivance  between  him  and  with  the  claimants  thereof,  were 
reported  to  the  court  as  exhibited  dnring  the  first  yei^r,  and  allowed 
and  classed  in  the  fifth  class. 

Upon  these  facts  counsel  asserts — First,  that,  notwithstanding  the 
law  of  Missouri  provides  that  claims  presented  within  one  year  shall 
be  allowed  and  classed  in  the  fifth  class,  aud  those  presented  after- 
wards shall  be  allowed  and  classed  in  the  sixth  class,  and  that  the 
fifth-class  claims  shall  be  paid  in  full  before  any  payment  on  the  sixth- 
class  claims,  this  court,  sitting  as  a  court  of  equity,  is  not  bound  by 
that  law ;  that  equality  is  equity ;  that  the  two  claims  of  forty  thou- 
sand and  odd  dollars,  which  were  allowed  and  classed  in  the  fifth 
class,  being  of  the  same  nature,  are  of  only  equal  equity  with  the 
claims  in  favor  of  the  plaintiffs.  In  fact,  those  were  claims  against 
the  testator  as  bondsman  of  the  same  William  F.  Ferguson,  though 
as  curator  of  another  estate. 

I  should  have  stated  one  further  fact  as  charged  in  the  bill,  and 
that  is  that  although  an  order  has  been  made  to  pay  20  per  cent,  upon 
the  fifth-class  claims,  the  administrator  has  in  his  hands  enough  as- 
sets undistributed  to  pay  these  claimants  (the  plaintiffs)  pro  rata 
with  the  other  holders  of  fifth-class  claims.  So,  it  is  insisted  that  as 
the  administrator  has  not  made  distribution  of  all  the  assets,  as 
equality  is  equity,  that  this  court  should  adjudge  against  him  that  lie 
distribute  pro  rata  between  these  parties  who  have  sixth-class  claims 
and  those  having  fifth-class  claims  of  the  same  nature.  Let  us  see 
to  what  that  would  lead :  The  administrator  is  an  officer  of  the  pro- 
bate court,  and  bound  to  obey  its  orders.  This  court  has  no  power  to 
control  the  actions  of  that  court,  or  direct  what  its  judgments  shall 
be.  The  law  of  Missouri  requires  that  fifth-class  claims  be  paid  be- 
fore sixth-class  claims.  The  due  and  orderly  administration  of  af- 
fairs in  the  probate  court  will  necessarily  lead  to  an  order  upon  the 
administrator  that  he  pay  these  fifth-class  claims.  If  he  does  not 
pay  them  in  full  before  he  pays  any  on  the  sixth-class  claims,  judg- 
ment will  be  rendered  against  him,  to  which  be  and  his  bondsmen 
will  be  liable.  Can  it  be  that,  discharging  his  duty  in  strict  obedience 
to  the  orders  of  the  court  which  appointed  him,  and  to  the  law  of  the 
state  of  which  he  is  an  officer,  he  can  be  held  liable  to  a  judgment 
in  this  court.  The  only  way  put  from  such  a  result  would  be  to  hold 
that  this  court  has  power  to  interfere  and  take  from  the  probate  court 
the  possession  of  those  assets,  and  itself  administer  the  estate,  and 
that,  the  supreme  court  has  held,  cannot  be  done.  Yonley  v.  Lav- 
ender,  21  Wall.  27.6. 

Take  another  illustration :  In  some  of  the  states  attachments  have 
priority  as  liens  according  to  the  dates  of  the  levies.  Suppose  there 
are  two  creditors,  one  having  a  matured  claim,  and  the  other  one  not 
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yet  due;  the  former  saes  out  bis  ((ttaohment,  and  makes  his  levy;  the 
other  cannot,  in  time  for  a  contemporaneoas  levy.  Can  it  be  that  a 
court  of  equity  of  the  United  States  will  interfere  or  take  from  the 
sheriff  the  attached  property,  and  distribute  it  equally  between  the 
two  creditors  upon  the  doctrine  that  "equality  is  equity  ?"  The  whole 
theory  of  this  claim  is  that  the  administrator  is  liable  to  a  decree  in 
this  court  because  he  is  obeying  the  laws  of  the  state  of  Missonri, 
and  that  these  non-resident  minors  have  a  right  to  insist  npon  a  dis- 
regard of  those  laws  by  this  court.  There  is  no  such  right.  This 
court  does  not  sit  here  to  overturn  the  laws  of  the  state  of  Missouri, 
but  to  enforce  them.  So  far  as  those  laws  are  valid  and  constitu- 
tional, and  there  is  no  question  of  validity  in  this  case,  they  are  jast 
as  binding  upon  this  court  as  upon  the  state  courts.  Obedience  to 
the  laws  of  the  state  of  Missouri  is  no  basis  for  liability  to  an  action 
in  this  court.  I  find  in  the  authorities  nothing  which  justifies  this 
claim. 

The  various  cases  cited  are  these :  The  first  is  that  of  Union  Bank 
of  Tennessee  v.  Jolly's  Adm'rs,  reported  in  18  How.  608.  By  the 
laws  of  the  state  of  Mississippi,  when  an  administrator  takes  posses- 
sion of  an  estate,  if  he  thinks  it  is  insolvent,  he  may  apply  to  a  court, 
obtain  an  order,  and  have  notice  of  insolvency  published,  and  then 
those  creditors  that  come  in  and  present  their  claims  in  this  insolvent 
proceedings  share  in  the  assets.  If  they  do  not  come- in,  they  do  not 
share.  An  administrator  taking  possession  of  an  estate  believed  it 
insolvent,  and  took  the  regular  proceedings,  but  when  he  closed  ont 
the  estate  he  had  a  surplus  of  six  or  seven  thousand  dollars.  This 
claimant  had  not  presented  his  claim  in  those  proceedings.  Now, 
under  the  law  of  Mississippi,  the  surplus  went  to  the  heirs ;  but  the 
supreme  court  sustained  a  bill  in  favor  of  this  claimant  as  against 
the  .administrator  to  the  extent  of  the  fund  in  his  hands.  Well,  it  is 
familiar  law  that  a  court  of  equity  will  follow  the  assets  of  an  an- 
cestor in  the  possession  of  the  heir,  and  apply  them  to  the  payment 
of  the  debts  of  the  ancestor.  There  may  be  exceptions,  bat  that  is  the 
general  rnle.  Now,  instead  of  waiting  for  the  administrator  to  turn 
the  property  over  to  the  heirs,  and  leaving  the  claimant  to  then  pro- 
ceed against  them,  the  court  simply  intercepted  the  fund  in  the  po8« 
session  of  the  administrator,  and  awarded  it  to  the  claimant  creditor. 
That  is 'all  there  is  in  that  case. 

In  Payne  v.  Hook,  7  Wall.  425,  which  went  from  this  court,  the 
complainant,  a  distributee,  alleged  that  the  administrator  was  guilty 
of  maladministration,  false  settlements,  an  appropriation  of  funds  to 
his  own  use,  and  that  by  misrepresentation  he  had  wrongfully  ob- 
tained a  receipt  or  release  from  her.  fiy  this  suit  against  the  adminis- 
trator she  sought  to  set  aside  these  false  settlements,  and  this  wrongful 
receipt ;  and  she  obtained  a  decree  for  that  which  was  rightfully  her 
share  of  the  estate.  It  was  objected  that  no  such  proceeding  conld 
be  had  in  any  state  courts  until  after  final  settlement  in  the  probate 
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eoDit,  and  therefore  it  was  urged  that  until  then  no  such  proceeding 
eonld  be  maintained  in  this  court.  But  the  supreme  court  held  other- 
vise;  that  the  laws  of  a  state  which  regulate  practice  did  not  pre- 
veot  the  exercise  by  United  States  equitable  courts  of  their  inherent 
jurisdiction;  and  that  although  a  proceeding  could  not  have  been  in- 
stituted  in  the  state  court  until  after  final  settlement,  there  was  no  such 
restriction  npon  the  powers  of  the  federal  court,  but  that  they  could 
proceed  whenever  a  case  arose  justifying  equitable  interference.  They 
did  not,  however,  hold  that  any  right  could  be  enforced  in  the  federal 
coarts  which  could  not  be  enforced  in  the  state  courts.  If  there  had 
been  maladministration,  and  the  administrator  bad  misappropriated 
the  assets  of  the  estate,  in  all  courts  of  equity  such  a  wrong  could  be 
righted.  That  they  did  not  mean  anything  more  than  that,  is  evi- 
dent, not  merely  from  the  facts  of  the  case,  and  the  opinion  filed 
(herein,  bat  also  from  the  comments  of  the  same  court  in  the  subse- 
qaent  case  of  Yonley  v.  Lavender,  21  Wall.  276.  Referring  io  this 
ease  of  Payne  v.  Hook  the  court  says : 

"It  was  contended  as  the  complainant,  were  she  a  citizenof  Missouri,  could 
ooly  obtain  relief  through  the  local  court  of  probate,  that  she  had  no  bolter 
right  because  of  her  citizenship  in  Virginia;  but  this  court  held  that  the  equity 
jorisdiction  conferred  on  tho  federal  courts  is  the  same  that  the  high  $ourt 
of  chancery  in  England  possesses;  is  subject  neither  to  limitation  nor  re- 
straint by  state  legislation;  and  that  a  bill  stating  a  case  for  equitable  relief 
according  to  the  received  principles  of  equity  would  be  sustained,  although 
theatate  court  having  general  chancery  jurisdiction  would  not  entertiiin  it. 
The  bill  charged  gross  misconduct  on  the  part  of  the  administrator,  and  one 
of  its  main  objects  was  to  obtain  relief  against  these  fraudulent  proceedings. 
This  relief  was  granted,  and  the  administrator  wjb  compelled  to  faithfully 
eury  out  the  trust  reposed  in  him,  and  to  pay  to  the  complainant  the  distribu- 
tiTP  share  of  the  estate  of  her  brother,  according  to  the  laws  of  Missouri." 

But  this  case  of  Yonley  v.  Lavender  throws  further  light  upon  this 
question,  and  decides  that  an  estate  in  the  hands  of  an  adminis- 
trator is  in  the  custody  of  the  court  appointing  him,  and  cannot 
be  taken  out  of  such  custody  by  the  federal  courts.  It  appeared  that 
a  creditor  of  a  decedent  in  Arkansas,  whose  estate  had  been  placed 
in  the  hands  of  an  administrator  by  the  probate  court,  commenced 
an  action  in  the  federal  court,  obtained  judgment  against  the  admin- 
istrator, and  issued  execution,  levied  on  the  property,  and  sold  it,  and 
the  purchaser  brought  ejectment.  The  supreme  court  of  Arkansas 
held  that  the  purchaser  took  no  title,  and  the  supreme  court  of  the 
Dnited  States  affirmed  that  judgment,  and  this  quotation,  notwith- 
standing its  length,  as  it  is  pertinent  to  the  present  inquiry,  I  beg 
leave  to  read : 

"The  question  is  whether  the  United  States  courts  can  execute  judgment 
■gainst  the  estate  of  deceased  persons,  in  the  course  of  administration,  in  the 
Mateo,  contrary  to  the  declared  law  of  the  state  on  the  subject.  If  they  «in, 
ttie  rights  of  those  interested  in  the  estate,  who  arecitizens of  the  state  where 
tbe  administration  is  conducted,  are  materially  changed,  and  tlie  limitation 
vh;ch  governs  them  does  not  apply  to  the  fortunate  creditor  who  happens  to 
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be  a  citizen  of  another  state.  This  cannot  be  so.  The  administration  laws  of 
Arkansas  are  not  merely  rules  of  practice  for  the  courts,  but  laws  limiting 
the  rights  of  pitrties,  and  will  be  observed  by  the  federal  courts  in  the  enforce- 
ment of  individual  rights.  These  laws,  on  the  death  of  Du  Bose  and  the  ap- 
pointment of  Ills  administrator,  withdrew  the  estate  from  -the  operation  of 
the  execution  laws  of  the  state,  and  placed  it  in  the  hands  of  a  trustee  for  the 
benefit  of  creditors  and  distributees.  It  was  thereafter,  in  contemplation  of 
law,  in  the  custody  of  the  probate  court,  of  which  the  administrator  was  an 
officer,  and  during  the  progress  of  administration  was  not  subject  to  seizure 
and  Siile  by  any  one.  The  recovery  of  judgment  gave  no  prior  lien  on  the 
property,  but  simply  fixed  the  status  of  the  party,  and  compelled  the  admin- 
istrator to  recognize  it  in  the  payment  of  debts.  It  would  be  out  of  his  power 
to  perform  the  duties  with  which  he  was  ctiarged  by  law  if  the  property  in- 
trusted to  him  by  a  court  of  competent  jurisdiction  could  be  taken  from  him, 
and  appropriated  to  the  payment  of  a  single  creditor  to  tlie  injury  of  all  others. 
How  can  he  account  for  the  assets  of  the  estate  to  the  court  from  which  he 
derived  his  authority  if  anotlier  court  can  interfere  and  take  them  out  of  his 
hands?  The  lands  in  controversy  were  assets  in  the  administrator's  hands 
to  pay  all  the  debts  of  the  estate,  and  the  law  j)rescribed  the  manner  of  their 
sale,  and  distribution  of  the  proceeds.  He  held  them  for  no  other  purpose, 
and  it  would  be  strange,  indeed,  if  state  power  was  not  competent  to  regu- 
late tlie  mode  in  \vhich  the  iissets  of  a  deceased  person  should  be  sold  and  dis 
tributed." 

I  think  that  case  is  conclusive  upon  this  question.  The  law  of 
Missouri,  which  provides  that  claims  allowed  and  classified  in  the  fifth 
class  shall  be  paid  before  claims  allowed  and  classified  in  the  sixth 
class,  is  the  law  providing  for  a  settlement  of  a  deceased  person's  es- 
tate, and  is  binding  upon  the  federal  as  upon  the  state  courts. 

Another  ground  upon  which  this  bill  is  sought  to  be  maintained  is 
exactly  the  opposite.  This  which  I  have  been  considering  is  that  the 
defendant  was  liable  if  he  obeyed  the  law  of  the  state;  the  other  is 
that  he  is  liable  because  he  has  disobeyed  such  law.  In  respect  to 
that,  it  is  said  that  the  claims  of  these  two  creditors  were  not  pre- 
sented within  a  year,  were  not  exhibited  in  the  language  of  the  stat- 
ute; but  that  by  collusion  and  connivance  of  the  defendant  with  those 
claimants  they  were  reported  to  the  probate  court  as  thus  exhibited, 
and  hence  allowed  as  in  the  fifth  class,  and  in  view  of  the  other  cir- 
cumstances that  operate  to  the  prejudice  of  these  minors,  whose 
claims  are  allowed  in  the  sixth  class.  The  theory  is  that  the  de- 
fendant is  liable  because  he  has  disobeyed  the  laws  of  the  state  of 
Missouri;  and  if  that  be  true,  it  seems  to  me  that  be  is  liable  to 
these  plaintiffs,  whatever  rights  those  other  claimants  may  have  to 
the  payment  of  their  entire  claims.  By  his  wrongful  act  he  has  pre- 
vented these  plaintiffs  from  sharing  in  any  part  of  the  estate;  for  if 
these  other  claims  had  been  classed  in  the  sixth  class,  as  they  ought 
to  have  been,  there  would  have  been  a  pro  rata  division  between 
them  and  these  claimants.  His  wrongful  act  prevents  that.  For 
such  wrongful  act,  I  take  it,  be  is  liable  in  any  oourt  having  juris- 
diction. That  I  understand  to  be  the  proposition  underlying  the  case 
of  Payne  v.  Hook, — that  an  administrator  guilty  of  wrong  in  his 
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administration,  thereby  rendere  himself  reaponsible  for  that  wrong 
to  any  person  aggrieved  thereby.  If  this  administrator,  by  ooUusion 
and  conDivance,  has  lifted  up  claims  which  otherwise  belonged  in  the 
sixth  into  the  fifth  class,  and  so  has  practically  cat  out  these  plain- 
tiffs from  any  payment  from  the  estate,  to  that  extent  he  is  person- 
ally responsible,  and,  I  take  it,  it  matters  not  in  what  court  relief  is 
aoaght.  It  may  be  in  the  state  or  in  the  federal  courts;  and,  as  in  the 
ease  of  Payne  y.  Hook,  the  parties  are  not  obliged  to  wait  until  the 
final  settlement  of  the  estate,  although  they  could  obtain  remedy  in 
the  probate  court  by  a  restatement  of  the  account  on  final  settlement. 
So,  on  that  ground,  and  on  that  ground  alone,  the  demurrer  to  the 
bill  will  be  overruled,  and  the  defendant  can  answer  by  May  roles. 


Gaines  v.  City  of  New  Orleans.' 
{CHreuit  Court,  E.  D.  Louinana.    March,  1886.) 

1.  Eqihty — Practick— How  Reottlated. 

The  equity  practice  in  the  courts  of  the  United  States  is  regulated  hy  the 
laws  of  congress,  and  the  rules  of  the  supreme  court  of  the  United  States 
made  under  the  authority  of  an  act  of  congress. 

1  Sake — Djeposit  of  Fund  m  Rkoistet. 

The  equity  practice  in  the  Unitei  States  courts  reqmres  the  court,  that 
all  parties  who  can  by  possibility  have  an  interest  In  the  fund,  except  a  frac- 
tion of  the  defendant,  unite  in  the  application,  to  order  the,  deposit  of  a  fund 
garnished  in  the  registry  of  the  court,  notwithstanding  that  the  stakeholder, 
who  is  the  agent  of  defendant,  also  resists. 

On  Motion  for  an  Order  Bequiring  Funds  to  be  Deposited  in  the 
Registry  of  the  Court. 
Henry  C  Miller,  for  Louisiana  National  Bank,  garnishee. 
Thomas  J.  Semines  and  Alfred  Ooldthwaite,  for  plaintiff. 
F.  T.  Nichols  and  Chas.  Carroll,  for  Gas-light  Company. . 
Walter  H.  Rogers,  City  Atty.,  for  defendant. 

Billings,  J.  The  question  submitted  is  whether  the  sum  of  $40,- 
000,  on  deposit  with  the  Louisiana  National  Bank,  shall  be  deposited 
id  the  registry  of  the  court.  The  bank  has  been  garnished;  has  no 
interest  in  the  money;  holds  the  same  as  the  fiscal  agent  of  the  de- 
fendant. The  money  is  claimed  by  the  plaintiff  under  her  writ  of 
execution,  by  the  gas-light  company  under  an  ordinance  of  the  city 
of  New  Orleans,  and  by  the  board  of  liquidation.  The  plaintiff  and 
the  gas-light  company  unite  in  the  motion  for  an  order  requiring  the 
deposit. 

The  execution  under  which  the  money  was  seized  issued  in  an 
equity  cause.    Under  the  practice  in  the  courts  of  the  state  of  Louis- 

*Beported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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iana  snch  an  order  would  not  be  made ;  under  the  practice  of  the 
courts  of  chancery  such  an  order  would  be  made.  3  Daniell,  Cb. 
Pr.  1819  et  seq.;  Jeremy,  Eq.  Jur.  254.  It  is  not  necessary  to  show 
that  the  fund  is  in  danger,  but  merely  that  the  plaintiff  is  solely  en- 
titled, or  has  such,  an  interest  jointly  with  others  as  to  justify  him  on 
behalf  of  himself  and  them  to  have  the  fund  secured.  In  all  equity 
causes  the  chancery  rules  are  followed  to  the  exclusion  of  state  prac- 
tice. In  Bein  v.  Heath,  12  How.  178,  Taney,  C.  J.,  says:  "The 
proceeding  in  a  circuit  court  of  the  United  States  is  regulated  by  the 
laws  of  congress,  and  the  rules  of  this  court  made  under  the  author- 
ity of  an  act  of  congress."  This  case  holds  that  even  by  a  rule  of  the 
circuit  court  the  equity  practice  cannot  be  departed  from.  The  oon- 
clusion,  therefore,  is  that  the  equity  practice  is  to  govern,  and  that 
that  practice  requires  the  court,  that  all  parties  who  can  by  possi- 
bility have  an  interest  in  the  fund,  except  a  fraction  of  the  defend- 
fendant,  unite  in  the  application,  the  court  ought  not  to  refuse  to  or- 
der the  deposit  because  the  stakeholder,  who  is  the  agent  of  the  de- 
fendant, also  resists. 

The  order  will  therefore  be  entered. 


Coffin  and  others  v.  Citt  of  Pokti.and  and  another. 

(Oireuil  Court,  D.  Oregon.    May  18, 1888.) 

Levbe— Dedication  to  Public  Ube. 

A  dedicatioD  of  real  property  to  public  use  as  a  levee  or  landing  on  the  bank 
of  a  navigable  water  implies  and  vesta  in  the  public  a  right  to  use  the  same 
without  a  grantee  being  named  or  in  existence;  and  it  rests  with  the  legisla- 
ture, as  the  representative  of  the  public,  to  regulate  such  use,  and  to  promote 
the  same  by  improving  the  premises  directly,  or  through  the  agency  of  the 
municipal  corporation  within  whose  limits  the  same  are  situated  or  otherwise. 

Same — Acceptance  and  Continuance  op. 

No  formal  acceptance  of  such  dedication  is  necessary;  nor  does  the  exist- 
ence of  such  easement  depend  on  the  extent  of  the  use  or  improvement  of 
the  premises,  or  that  they  are  used  or  improved  at  all. 

Same— Dedication  foe  a  "Public  Levee." 

In  1850  the  occu|)ants  of  the  Portland  land  claim  dedicated  a  strip  of  ground 
on  the  river,  within  the  limits  of  the  town  they  had  laid  out  thereon,  as  a 
public  levee,  and  so  designated  it  on  the  plat  of  the  survey.  HtIA,  that  the 
intent  and  understanding  was  to  dedicate  the  property  to  puDlic  use  as  a  land- 
ing place  for  the  use  of  water-craft,  and  the  transfer  of  freight  and  passen- 
gers to  and  from  the  river. 

Same— Power  of  the  State  over  Dedication  to  Public  Uses. 

The  state  may  regulate  the  use  of  and  improve  the  public  landing,  and 
authorize  the  coUeclion  of  tolls  for  the  maintenance  of  wharves  and  ware- 
houses thereon,  but  it  has  no  interest  in  the  property,  and  cannot  devote  or 
subject  it  to  any  use  clearly  inconsistent  with  the  purpose  of  the  dedication, 
and  if  it  undertakes  to  do  so,  the  property  is  not  aSecied  by  the  act,  nor  will 
it  thereby  revert  to  the  donor  or  his  heirs. 
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&  Saxb— Act  of  188S,  CoxcKRKnro  thx  Lktxe. 

The  act  of  1885,  (Sess.  Laws,  100,)  construed  to  give  the  Portland  &  Walla- 
met  Valley  Railway  Company  the  right  to  use  and  improve  the  public  levee 
as  a  public  landing,  by  the  construction  of  wharves,  warehouses,  and  terminal 
railway  facilities  uiereon  for  the  public  use. 

Suit  in  Equity  to  Declare  and  Enforce  a  Besalting  Trust. 

J.  G.  Chapman,  for  plaintiffs. 

A.  H.  Tanner,  for  City  of  Portland. 

CkarUs  J.  Maedougall,  for  Portland  &  W.  V.  By.  Co. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiffs  to  have  declared 
tnd  enforced  a  resulting  trust  in  a  parcel  of  land  in  Portland  known 
as  the  "Public  Levee."  The  case  was  beard  on  a  demurrer  to  the 
bill  on  the  grounds  of  a  want  of  equity  therein  and  of  jurisdiction  in 
the  court. 

From  the  bill  it  appears  that  the  plaintiffs  are  citizens  of  Oregon, 
•nd  the  defendants  are  corporations  existing  under  the  laws  of  Oregon, 
— ^the  one  a  municipal  and  the  other  a  private  corporation ;  that  prior 
to  September  27,  1850,  Stephen  Coffin,  D.  H.  Lownsdale,  and  W.  W. 
Chapman  were  in  the  occupation,  as  partners,  of  a  tract  of  land  con- 
taining about  640  acres,  situate  on  the  west  bank  of  the  Wallamet 
nver,  inclading  said  public  levee,  and  then  known  as  the  "Portland 
Land  Claim;"  that  prior  to  said  date  said  occupants  caused  said 
claim  to  be  laid  off  in  lots  and  blocks,  stlfcets,  public  squares,  and 
places,  including  a  public  levee  on  the  bank  of  the  river  between  the 
east  line  of  Water  street  and  low-water  mark,  and  extending  south- 
erly from  the  south  line  of  Jefferson  street  about  520  feet,  and  about 
150  feet  in  width  at  the  north  end,  and  850  feet  at  the  south  end, 
and  a  map  thereof  to  be  made,  commonly  known  as  the  "Brady 
Map,"  aud  then  and  thereby  dedicated  said  levee  to  the  public,  and  for 
more  than  20  years  thereafter  jointly  and  severally  sold  and  conveyed 
kts  in  the  town  of  Portland  by  said  map;  that  on  March  10,  1852, 
said  occupants,  in  order  to  comply  with  the  donation  act  of  Septem- 
ber 37,  1850,  and  become  settlers  thereunder,  divided  said  claim  be- 
tween themselves,  whereby  said  levee  was  included  in  the  donation 
of  Stephen  Coffin,  who,  during  the  year  1854,  received  a  patent  cer- 
tificate for  the  same,  upon  which  a  patent  was  afterwards  issued  to 
him  by  the  United  States ;  that  at  the  time  of  said  division  said  oc- 
cupants covenanted  with  each  other  as  follows:  "'That  he  will  fulfill 
•nd  perform  all  contracts  and  agreements  which  he  has  heretofore  en- 
tered into  with  the  others,  or  with  each  of  them,  or  with  other  per- 
■ons,  respecting  the  said  tract  of  land,  or  any  part  thereof;"  that  said 
Coffin  continued  to  recognize  said  dedication,  and  between  the  is- 
niing  of  said  patent  certificate  and  January  23,  1865,  sold  and  con- 
veyed lots  within  his  donation  by  said  Brady  map;  that  the  inhabit- 
ants of  Portland  were  incorporated  by  the  act  of  January  28,  1851, 
and  have  ever  since  existed  as  a  municipal  corporation  by  that  name, 
•ad  the  common  council  thereof,  on  April  29,  1852,  adopted  eaid 
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Brady  map,  and  the  same  was  and  continued  to  be  in  general  nse 
with  the  knowledge  of  said  Coffin  from  and  after  the  spring  of  1850; 
that  on  January  23,  1865,  said  Coffin  executed  a  deed  to  Portland, 
"without  consideration,"  of  said  "levee  tract,  in  trust,  for  the  use  of 
a  public  levee  or  landing,"  reserving  therein  to  himself  all  rights  for 
a  public  ferry  thereon,  but  Portland  had  no  power  to  take  said  con- 
veyance, or  execute  the  trust  therein  contained,  and  the  same  is  null 
and  void,  and  in  the  year  1871,  in  consideration  of  $2,500,  Coffin 
executed  another  deed  to  Portland,  relinquishing  the  alleged  ferry 
right. 

The  bill  then  avers  that  the  deed  of  1871  gave  Portland  no  addi- 
tional right  in  the  premises,  the  same  having  been  previously  dedi- 
cated by  the  grantor  both  by  parol  and  the  deed  of  1865,  and  was 
only  intended  to  extinguish  said  ferry  right,  and  to  enable  the  corpo- 
ration to  hold  the  premises  "in  trust  for  the  use  of  a  public  landing 
or  levee,"  discharged  of  such  right;  that  in  1871  said  prenxisea  were 
of  the  value  of  $50,000,  and  that  in  obtaining  the  conveyance  of  that 
year  Portland  "falsely  and  fraudulently  represented"  that  it  intended 
"to  hold  and  devote  said  premises  for  the  use  of  a  public  levee  or 
landing,"  by  reason  of  which  representations  said  Coffin  was  induced 
to  make  the  same,  and  Portland  had  no  right  to  take  said  convey- 
ance except  to  extinguish  said  ferry  right,  and  the  same  is  void  for  any 
other  purpose;  that  neitfier  Portland,  the  state,  nor  the  public  has 
«ver  made  any  use  of  the  premises  as  a  public  levee  or  landing;  that 
said  dedication  was  made  in  the  belief  that  the  same  would  be  ad- 
vantageous to  the  public  and  Portland,  but  it  is  contrary  to  public 
policy  for  either  Portland  or  the  state  to  maintain  a  free  public  levee 
or  landing  at  any  place  in  the  former,  nor  could  any  charge  be  made 
for  the  same  consistent  with  the  dedication ;  that  since  said  dedica- 
tion was  made  the  unimproved  shores  and  banks  of  rivers  have 
ceased  to  be  used  as  a  place  for  the  deposit  and<  shipment  of  goods, 
and  the  custom  is  to  use  wharves  and  warehouses,  in  the  construction 
of  which  within  the  limits  of  Portland  there  has  already  been  ex- 
pended §2,000,000,  and  there  is  yet  river  front  owned  by  private  per- 
sons that  may  be  devoted  to  such  purpose;  that  the  premises  cannot 
be  used  as  a  landing  or  levee  unless  improved,  and  it  would  be  con- 
trary to  law  and  public  policy  for  Portland  to  attempt  to  collect  taxes 
from  the  owners  of  private  wharves  or  other  property  for  the  purpose 
of  constructing  free  wharves  thereon,  and  to  become  liable  for  freight 
deposited  there;  that  the  primary  purpose  of  the  dedication  was  for 
"a  public  levee,"  which  "is  doubtful  and  uncertain,  and  unknown  to 
the  law,  science,  or  history,"  and  therefore  void;  that  by  the  act  of 
February  25,  1885,  entitled  "An  act  to  provide  for  the  construction 
to  the  city  of  Portland  of  the  uncompleted  portion  of  the  narrow- 
guage  system  of  railways  now  in  operation  in  western  Oregon,  and 
to  provide  terminal  facilities  therefor  upon  the  public  grounds  in  aaid 
city,"  the  trust  created  by  said  dedication  is  "renounced  and  abro> 


Digitized  by 


Google 


COFFIN  V.  CITY  OF  POBTLAND.  415 

gated  by  the  sovereign  legislative  power  of  the  state,"  and  it  is  now 
onlawfal  for  Portland  to  hold  said  premises  as  a  public  levee,  and 
there  arises  thereby  a  resalting  trust  of  said  premises  in  favor  of  oom- 
plainants;  that  said  railway  company  claims  the  right,  under  said 
act  of  1885,  to  appropriate  the  premises  to  its  use  as  a  depot  on  mak- 
ing compensation  to  Portland  for  any  right  it  may  have  therein,  and 
'is  striving  and  threatening  to  obtain  possession"  of  the  same  for 
that  porpose ;  that  the  premises  are  of  the  present  valuis  of  $70,000, 
and  Portland  has  expended  $4,000  thereon;  that  the  plaintiffs  are 
the  heirs  at  law  of  Stephen  Coffin,  except  Albert  Marvin,  the  husband 
of  Lueinda  Marvin,  and  before  commencing  this  suit  they  gave  no- 
tice to  Portland  that  they  were  willing  to  repay  it  all  sums  of  money 
expended  on  said  levee.  Wherefore  they  pray  that  a  resulting  trust 
of  said  premises  be  declared  in  their  favor,  and  enforced  against  the 
defendant  Portland  by  requiring  it  to  convey  the  same  to  the  plain- 
tiffs, and  that  the  railway  company  be  declared  to  have  no  right  to 
enter  apon  or  use  the  premises. 

The  dedication  of  this  property,  as  a  public  levee  or  landing,  by 
Stephen  Coffin  in  1850,  and  the  continued  recognition  thereof  during 
his  life,  is  stated  and  admitted  in  the  bill.  The  naked  dry  legal  title 
was  all  that  remained  in  him  thereafter,  and  that  passed  to  Portland 
by  hie  deed  of  1865,  subject  to  this  easement.  The  reservation  therein 
of  a  private  ferry  right  or  landing  on  the  premises  was  probably  void, 
as  being  inconsistent  with  the  prior  unqualified  dedication  of  the 
premises  to  the  use  of  a  public  levee  or  landing.  This  being  so,  noth- 
ing passed  by  the  deed  of  1871,  which,  according  to  the  bill,  was  only 
intended  to  extinguish  this  alleged  ferry  right.  In  short,  the  trans- 
action had  no  other  effect  than  to  give  an  old  pioneer  a  few  hundred 
dollars,  to  smooth  the  path  of  his  declining  years,  and  this  was  all 
that  was  probably  intended  by  those  who  managed  it. 

But  it  is  said  that  the  original  dedication  is  void  for  want  of  cer- 
tainty, beeanse  the  term  "levee"  is  unknown,  in  the  sense  of  a  land- 
ing place,  "to  history,  science,  or  law."  The  word  comes  tons  from 
the  French,  and  in  its  primary  sense  signifies  a  rising.  But  its  signi- 
fication has  been  much  enlarged.  Among  other  things  it  is  used  to 
denote  an  embankment  on  the  margin  of  a  river  to  prevent  inunda- 
tioD, — particularly  on  ihe  lower  Mississippi.  And  when  this  em- 
bankment is  used  as  a  landing  place  or  quay,  as  at  New  Orleans,  the 
levee  and  the  landing  become  convertible  terms.  From  this  metropolis 
of  the  south  and  south-west,  this  use  of  the  word  passed  up  the  river 
■nd  its  tributary,  the  Ohio,  to  St.  Louis,  Louisville,  Cincinnati, 
Wheeling,  and  Pittsburgh,  where  the  open  bank  or  slope  of  the  river 
vas  ased  as  a  landing-place  for  the  use  of  water-craft  and  the  trans- 
fer of  freight  and  passengers  to  and  from  them.  And  doubtless  this 
ii  the  sense  in  which  it  was  nsed  by  the  proprietors.  Coffin,  Lowns- 
dale,  and  Chapman,  when  this  dedication  was  originally  made,  who, 
as  it  is  well  known,  all  came  from  the  region  of  the  Ohio  river,  where 
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the  slope  or  rise  from  the  river  in  front  of  the  town  is  or  was  oom- 
monly  left  open  to  the  public,  and  used  as  quay,  lauding,  or  levee, 
sometimes  with  the  aid  of  wharf -boats  fastened  to  the  shore.  And  this 
is  confirmed  by  the  fact  that  as  late  as  1865  Coffin  uses  the  terms 
"public  levee"  and  "landing,"  in  the  deed  of  that  date,  as  synony- 
mous.  And  such  was  also  the  common  and  publio  understanding  of 
the  term  in  this  country,  as  appears  from  its  use  by  the  legislature 
in  section  10  of  the  act  of  1851,  incorporating  Portland,  which  gives 
power  to  the  council  "to  lay  out,  regulate,  and  improve  the  streets, 
lanes,  alleys,  sidewalks,  and  public  levees  within  said  corporation," 
and  "to  provide  for  the  removal  of  all  *  *  *  obstructions  in 
the  streets,  lanes,  or  alleys,  or  on  the  public  leveet  thereof. "  Here 
the  "levees"  are  classed  with  the  other  highways  or  publio  easements 
within  the  corporation,  and  placed  under  its  control.  And  the  very 
discriminating  use  by  the  legislature  of  the  prepositions  "in"  and 
"on"  indicates  a'  practical  knowledge  of  the  subject;  an  obstruction 
being,  so  to  speak,  in  a  street,  which  is  or  may  be  inclosed  on  both 
sides,  and  on  a  levee,  bank,  or  landing  that  is  open  on  the  river  side 
at  least. 

In  Parriih  v.  Stephens,  1  Or.  59,  73,  (1852,)  which  was  a  suit  in- 
volving the  fact  of  a  similar  dedication  of  the  river  front  of  the  Port- 
land claim  north  of  JeSerson  street,  the  bank  is  characterised  in  the 
opinion  of  Olnby,  J.,  as  a  "highway  and  public  levee,"  and  in  the 
"supplementary  opinion"  of  WiLliams,  C.  J.,  as  the  "public  levee." 
On  the  well-known  map  of  Portland,  compiled  by  Alex.  J.  Graham, 
from  "Brady's  Travalliots  and  City  Maps,"  and  published  by  S.  J. 
McCormick  in  1859,  the  premises  in  question  are  represented  as  open 
ground,  without  a  street  running  through  them,  and  designated  the 
"Public  Levee." 

In  the  litigation  arising  in  towns  on  the  Mississippi  and  Ohio  rivers, 
questions  relating  to  the  dedication  and  use  of  the  river  bank  or  front 
as  a  lauding  for  the  convenience  of  river  commerce  have  been  con- 
sidered and  decided  on  the  theory  that  a  dedication  of  such  groaad 
to  publio  use  implies  and  vests  in  the  publio  a  right  to  use  the  same 
as  a  highway,  quay,  landing,  or  levee,  without  any  grantee  beinf; 
named  or  in  existence;  and  that  the  legislature,  as  the  representative 
of  the  general  public,  may  regulate  such  use,  and  promote  the  same 
by  the  improvement  of  the  premises,  directly  or  through  the  agency 
of  the  corporation  within  whose  limits  the  same  are  situated.  Cin- 
cinnati v.  White,  6  Pet.  435;  Barclay  v.  Howell,  Id.  498;  New  Or- 
leans v.  U.  S.,  10  Pet.  662;  Rowan  v.  Portland,  8  B.  Mon.  232;  God- 
frey V.  AUon,  12  111.  29 ;  Gardiner  v.  Tlsdale,  2  Wis.  153.  And  when, 
as  in  this  case,  the  dedication  is  unconditionally  made  to  a  publio 
use,  as  a  levee  or  landing-place,  no  formal  acceptance  of  the  same  is 
necessary;  nor  does  the  existence  or  continuance  of  the  easement  de- 
pend on  the  extent  of  the  use  or  improvement  of  the  premises,  or  that 
they  are  used  or  improved  at  all;  and  it  is  even  doubtful  if  the  same 
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em  be  lost  by  the  adverse  ocoqpation  of  the  premises  by  private  par- 
ties  for  any  length  of  time.     2  Dill.  Man.  Corp.  (8d  Ed.)  §  675. 

Taking  the  case  made  in  the  bill,  by  the  faots  stated  therein,  with- 
oot  reference  to  the  averments  oonoerning  their  legal  efiF act,  which  are 
more  in  the  nature  of  argument  than  otherwise,  it  appears  that  the 
086  of  this  property,  as  a  highway  or  landing-place,  was  given  to  the 
pobUc  by  the  plaintiffs'  ancestor  long  prior  to  the  execution  of  and 
inespective  of  the  deeds  of  1865  and  1871.  At  any  time  thereafter 
the  legislature,  as  the  representative  of  this  public,  had  the  power  to 
sothorize  the  corporation  of  Portland  to  improve  the  premises  as  a 
landing,  and  to  make  regulations  concerning  the  use  of  the  same,  or 
to  make  provision  to  that  end  directly,  or  to  leave  the  property  in  its 
natural  condition,  subject  to  such  use,  as  a  landing,  as  could  under 
the  circumstances  be  made  of  it.  It  might  also  construct,  or  author- 
i2e  the  corporation  or  any  individual  to  constract  and  maintain, 
wharves  and  warehouses  thereon,  and  impose  and  collect  a  toll  for 
the  use  of  the  same,  sufficient  at  least  to  defray  the  cost  and  expense 
d  these  aids  and  conveniences  to  travel  and  transit  thereon.  But 
neither  the  state  nor  Portland  has  any  interest  in  this  property  to 
dispose  of;  nor  can  either  of  them  devote  or  subject  it  to  any  use 
clearly  inconsistent  with  the  purpose  of  the  dedication.  And  if  the 
i^slatnre  should  undertake  to  do  so,  the  property  would  not  there- 
fore revert  to  the  donor,  or  the  easement  be  lost  to  the  public,  but 
any  person  injured  thereby  might  maintain  a  suit  against  the  prpper 
parties  to  enjoin  the  same.  It  follows  from  these  premises  that,  so 
far  as  the  plaintiffs  are  concerned,  it  matters  not  whether  Portland 
has  or  ever  had  any  authority  to  regulate  the  use  of  or  improve  the 
premises  for  the  purpose  of  the  dedication ;  or  whether  it  could  or 
did  take  any  interest  therein  by  operation  of  the  deeds  of  1865  and 
1871. 

But  it  may  not  be  amiss  to  refer  briefly  to  the  legislation  bearing 
on  that  sabjeet.  By  the  act  of  1851,  supra,  as  we  have  seen,  Port- 
land was  authorized  to  regulate  and  improve  the  "public  levees" 
within  its  limitst  including  this  one,  of  course,  as  well  as  the  bank 
of  the  river  north  of  Jefferson  street,  which  was  subsequently  (1861) 
found  not  to  have  been  dedicated,  {Lownsdaie  v.  Portlatid,  Deady, 
3;)  and  to  remove  all  obstructions  therefrom.  By  the  same  act  (6) 
the  corporation  was  authorized  "to  acquire"  real  property  for  the  use 
of  the  corporation.  This  act  was  superseded  by  the  one  of  October 
14,  1864,  (Sees.  Laws,  2,)  which  dropped  the  word  "levee,"  and  pro- 
vided, among  other  things,  (section  2,)  that  the  corporation  might . 
'parchase,  hold,  and  receive"  real  property  within  its  limits  for 
'pnblie  buildings,  public  works,  and  city  improvements."  This  was 
foliowed  by  the  act  of  October  24,  1882,  (Sess.  Laws,  144,)  which 
was  a  mere  compilation  of  the  act  of  1864,  and  sundry  additions  and 
amendments  made  thereto  in  the  mean  time,  but  made  no  change  in 
the  law  in  this  respect;  and  section  2  of  the  act  was  again  amended 
v.27F.no.6 — 27 
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by  the  act  of  Noveimber  35,  1885,  (Sess.  Laws,  103,)  witbooi  being 
altered  in  this  particular. 

-  From  this  it  appears  that  since  October  14,  1864,  if  not -before, 
Portland  has  been  authorized  "to  purchase,  bold,  and  receive"  real 
property  for  "city  improvements."  This  is  a  general  and  compre- 
hensive provision ;  and  unless  limited  in  its  operation  by  some  other 
enactment,  to  which  attention  has  not  been  called,  it  includes  prop- 
erty intended  for  a  public  square,  park,  landing,  levee,  or  the  like. 
2  Dill.  Mun.  Corp.  (3d  Ed.)  §§  56^564.  And  under  the  grant  of 
power  contained  in  section  37,  subds.  1;  2,  of  the  act  of  1864,  and 
the  following  ones,  to  levy  and  collect  taxes  for  general  municipal 
purposes,  and  for  "any  speci&c  object"  within  the  authority  of  the 
corporation,  it  is  not  apparent  why  Portland  is  not  authorized  to  im- 
prove such  square,  park,  landing,  or  levee  in  any  way  that  may  be 
calculated  to  promote  its  usefulness  or  improve  the  city. 

The  fact  that  the  river  front  is  generally  in  the  hands  of  private 
parties,  on  which  wharves  and  warehouses  are  maintained  by  pri- 
■  vate  enterprise,  has  no  bearing  on  the  question  of  the  authority  of 
Portland  in  the  premises,  or  the  power  of  the  legislature  to  confer, 
withhold,  or  withdraw  the  same  at  pleasure.  What  is  a  wise  or  the 
best  policy  in  the  premises  is  a  matter  for  the  legislature  in  the  first 
instance,  and  the  corporation  in  the  second.  Under  the  circum- 
stances, it  would  be  sheer  'assumption  for  the  court  to  say  that  it  is 
conti;ary  to  public  policy  for  Portland  to  have  a  public  landing  or 
levee  on  the  river  bank,  or  to  improve  and  maintain  the  same,  either 
directly  or  through  the  agency  of  third  persons. 

The  act  of  February  24,  1885,  (Sess.  Laws,  100,)  which  the  plain- 
tiffs allege  is  a  "renunciation"  by  the  state  of  the  trust  arising  from 
the  dedication  of  this  property  to  public  uses,  is  largely  a  mass  of 
senseless  and  redundant  verbiage ;  but  so  far  as  this  case  is  con- 
cerned, it  may  be  shortly  stated  as  a  grant  or  license  to  the  defend- 
ant the  Portland  &  Wallamet  Valley  Railway  Company,  then  and 
now  engaged  in  constructing  a  road .  between  Portland  and  Dundee, 
the  use  of  a  levee  for  a  depot,  and  the  wharves  and  warehouses  nec- 
essary and  convenient  for  receiving,  storing,  and  shipping  freight, 
on  condition,  among  others,  that  said  company  shall  not  charge  any 
vessel  for  "dockage"  wJiile  receiving  or  discharging  cargo  at  any 
wharf  on  the  premises. 

The  act  also  contains  a  provision  to  the  efifect  that  nothing  therein 
shall  be  construed  "to  takeaway  any  pecuniary  (?)  or  property  rights'* 
iihat  Portland  may  have  in  the  premises,  and  which  the  state  cannot 
"lawfully  appropriate ; "  nor  to  deprive  the  same  of  any  "legal  claim 
or  remedy  it  may  have  to  (?)  damages  in  consequence  of  the  appro- 
priation of  said  public  levee;"  and  that  the  company  shall  not  sell  or 
assign  "the  premises  or  rights"  thereby  granted,  otherwise  than  as  aa 
"appurtenant"  of  said  railway.  As  the  state  has  no  power  to  "ap- 
propriate" or  "grant"  this  property  otherwise  than  to  provide  for  and 
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ngalate  its  use  as  a  public  landing,  the  language  of  the  aict  is  not  well 
ehoseu,  and  is  susceptible  of  a  construction  that  would  give  it  effect 
beyond  the  power  of  the  legislature  in  the  premises.  But  giving  it 
effect  within  such  power,  and  construing  it  accordingly,  as  the  court 
is  bound. to  do,  if  it  can,  the  act  is  a  grant  to  the  defendant  of  the 
right  to  improve  and  use  the  premises  as  a  pubhc  landing,  with  the 
added  facility  of  direct  and  immediate  railway  connection  therewith. 
The  company  is  so  far  the  agent  of  the  state;  and  in  consideration 
of  the  advantage  of  being  allowed  access  to  ship  navigation  at  this 
point,  and  the  right  to  maintain  a  depot  thereat,  undertakes  to  fur- 
nish the  public  with  suitable  wharf  and  warehouse  facilities  there  for 
the  transaction  of  business,  including  free  "dockage"  for  vessels  en- 
gaged in  loading  or  discharging  cargo.  And  as  I^ortland  has  no 
'pecuniary"  or  other  right  in  this  property,  except  as  trustee,  and 
then  only  so  far  as  the  legislature  may  provide  or  permit,  it  is  not 
apparent  what  claim  it  can  have  for  damages  in  consequence  of  its 
"appropriation"  to  such  uses  and  purposes.  2  Dill.  Mun.  Corp.  (3d 
£d.)  §§  567-673. 

Nor  is  it  apparent  how  the  operation  of  this  act  impairs  the  obliga- 
tion of  any  contract  concerning  this  property,  and  especially  to  the 
injury  or  prejudice  of  these  plaintiffs ;  for  no  one  can  be  heard  to 
question  the.  validity  oi  an  act  of  the  legislature  on  the  ground  that 
it  impairs  the  obligation  of  a  contract,  without  showing  that  such  im- 
pairment works  an  injury  to  him  of  which  the  law  will  take  cognizance. 
The  learned  counsel  for  the  plaintiffs  states  their  case  in  this  respect 
on  this  wise : 

"In  tbe  case  at  bar  the  federal  qnestion  of  the  power  of  the  legialature  to 
devote  the  property  to  the  railroad's  use,  forms  an  ingredient  in  tlie  original 
eaase  of  suit.  The  right  of  reversion  to  the  donor  or  his  heirs,  and  the  power 
<rf  tbe  legislature  to  destroy  that  right  of  reversion,  are  the  principal  points 
io  tbe  caseu  and  a  determination  of  the  power  of  the  legislature  is  indispen- 
nble  to  a  determination  of  the  suit  upon  the  other  point.  The  relief  prayed 
for  will  be  allowed  or  rejected  according  to  whether  the  act  be  determined  to 
be  valid  or  invalid." 

But  if  the  act  is  invalid  for  any  cause,  no  one  can  claim  any  right 
onder  it,  and  for  the  same  reason  no  one  can  be  deprived  of  any 
right  by  it.  The  argument  involves  the  novel  proposition  that  the 
legislature,  by  the  passage  of  a  void  act,  whereby  it  undertook  to  di- 
vert the  use  of  this  property  from  tbe  public  to  a  private  corporation, 
has  caused  the  right  of  the  public  therein  to  be  forfeited,  and  the 
property  to  revert  to  the  donor  or  his  heirs,  discharged  from  the  ease- 
ment. This  is  making  one  person  answer  for  the  sins  of  another, 
with  a  vengeance.  The  mere  statement  of  the  proposition  ought  to 
be  a  sufficient  answer  to  it.  The  public,  to  whom  the  use  of  this 
property  was  dedicated  by  Stephen  GofBn,  is  not  responsible  Tor  the 
illegal  acts  of  tbe  legislature ;  and  for  that  matter  they  do  not  bind 
or  affect  any  one. 
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But  it  is  not  conceded  that  there  is  any  implied  contract  accom- 
panying or  growing  out  of  tliis  dedication;  that  the  public  will  make 
any  particular  use  of  the  premises,  except  when  and  as  it  may  suit 
its  convenience  or  the  public  good;  nor  that  the  same  shall  rerert  to 
the  donor  or  his  heirs  in  case  of  any  failure  of  the  public  to  use  the 
same,  or  any  attempt  on  the  part  of  the  state  or  Portland  to  divert 
the  property  to  some  use  other  than  the  one  intended  by  the  donor. 
Wiiere  the  fact  of  dedication  of  a  street  or  landing  is  in  dispute,  non- 
user  is  evidence,  more  or  less  cogent,  according  to  circumstances, 
against  a  dedication.  But  where,  as  in  this  case,  the  dedication  is 
admitted,  the  evidence  of  non-user  is  immaterial.  The  right  to  the 
use,  once  admitted,  is  not  affected  by  it.  Barclay  v.  Howell,  6  Pet. 
505.  Property  dedicated  to  public  use  does  not  revert  to  the  donor, 
unless,  it  may  be,  where  the  execution  of  the  use  becomes  impossible ; 
and  if  such  property  is  appropriated  to  an  unauthorized  use,  a  court 
of  equity  will  compel  a  specific  execution  of  the  trust,  by  restraining 
the  parties  engaged  in  the  unlawful  use  or  by  causing  the  removal  of 
obstructions  or  hindrances  to  the  lawful  one.  Barclay  v.  Howell,  6 
Pet.  507.     See,  also,  8  Dill.  Mun.  Corp.  (3d  Ed.)  §  653. 

The  bill  is  clearly  without  equity;  and,  in  my  judgment,  the  case 
made  by  it  does  not  involve  a  federal  question. 

The  demurrer  to  the  bill  is  sustained,  and  the  same  is  dismissed. 


Cii&FiiiN  and  others  v.  Lisso  and  others.     (Consolidated  Cases.)* 
(Oirettit  Court,  B.  D.  Lowisiana.    March,  1886.) 

1.  FRAUDtTLENT   CONTKYANCB  —  RbVOCATORY    AcTIOH   UNDEB    CvrVL    CODE    OP 

Louisiana.  ,  , 

Under  the  Civil  Code  of  Louisiana  the  Indgment  in  the  revocatory  action 
instituted  by  creditors  to  set  aside  a  fraudulent  conveyance,  if  the  action  be 
successful,  is  that  the  conveyance  be  avoided  as  to  its  effects  on  the  complain- 
ing creditors,  and  that  ail  the  property  or  money  taken  from  the  original 
deotor's  estate  by  virtue  thereof,  or  the  value  of  such  property,  to  the  amount 
of  the  debt,  be  applied  to  the  payment  qf  the  complaining  creditors. 

8.  Same— Ik  Equrrv. 

The  same  rule  will  be  applied  in  equity  in  the  circuit  cosrt  of  the  United 
States  with  respect  to  property  in  Louisiana,  the  complaining  creditors  being 
citizens  of  other  states. 

8.  Same— Wipe's  Legal  Mortgage. 

The  lien  of  a  "legal  mortgage"  in  Louisiana  to  secure  a  debt  dne  by  the  hos- 
hand  to  the  wife  affects  third  persons  only  from  the  date  of  its  recordation, 
and  attaches  only  to  property  in  the  parish  belonging  to  the  husband,  or 
therein  and  thereafter  acquired  by  him.  When,  therefore,  after  a  fraudulent 
conveyance  to  the  wife  by  the  husb.a  id,  she  records  her  debt,  her  lien  as  mort- 
gagee does  not  attach  to  the  property  theretofore  conveyed,  which,  as  be- 
tween the  spouses,  belongs  to  her,  and  not  to  him. 

1  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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4.  Sauk— FRAUDUtKHT  Cosvktanck  to  Wipb. 

Such  fraudulent  convevance  being  set  aside  at  the  suit  of  complaining  cred- 
itors, is  set  aside  as  to  them  primarily,  and  the  property  thus  unmasked,  or 
its  proceeds  or  valne.  will  be  applied  by  preference  to  ihelr  claimB.  Thesame 
result  would  be  reached,  substantially,  on  general  principles  of  equity.' 

In  CbaDcery. 

The  complainants,  citizens  of  Massachusetts,  and  New  York,  filed 
soils  in  the  state  court  of  Louisiana,  which  were  revocatory  in  their 
character,  to  set  aside,  inter  alia,  a  conveyance  from  the  defendant  J. 
H.  Scheen  to  bis  wife,  as  made  in  fraad  of  creditors.  The  suits  were 
removed  by  them  to  the  United  States  circuit  court,  and  proceeded  as 
to  the  demands  for  revocation  on  the  chancery  side,  where  they  were 
consolidated.  Under  the  Lonisana  Code  such  suits  maybe  instituted 
either  by  judgment  creditors  or  by  those  creditors  not  having  judg- 
ments,  who  join  their  debtors  as  parties  with  the  alleged  fraudulent 
grantee.  Civil  Code  La.  197Si.  The  theory  of  the  decree  in  such  a 
Boit,  SB  stated  in  the  Code,  is  that  the  conveyance,  if  the  action  be 
soccesBful,  is  set  aside  as  to  the  complaining  creditors,  who  thus  ac- 
quire a  preferential  right  to  have  the  property  applied  to  their  claims  as 
established.  Civil  Code,  1982.  Counsel  for  complainants  stated  that 
this  mie  of  preference  did  not  exist  under  the  Code  Napoleon,  but  was 
probably  introduced  into  the  Code  of  Louisiana  by  Mr.  Livingston, 
who  bad  been  an  equity  lawyer  In  New  York. 

}V.  W.  Howe,  for  complainants. 

W.  H.  Rogers,  for  Mrs.  Scheen. 

Pabdbb,  J.  On  January  22,  1883,  the  following  decree  was  ren- 
dered in  this  case : 

'  *  *  .  *  Second.  That  as  to  the  act  of  conveyance  or  dation  en  paie- 
ment,  recited  in  the  bills  of  complaint  herein  made  by  the  defendant  .John 
H.  Sclieen  unto  the  defendant  Nancy  A.  Bradley,  his  wife,  by  act  passed  be- 
fwe  D.  H.  Hayes,  notary,  parish  of  Red  Biver,  Kovember  23,  1878,  and  Aled 
for  Tecord  and  recorded  in  said  parish  in  Conveyance  and  Mortgage  Books 
thesame  day,  and  whereof  a  certified  copy  has  been  filed  as  an  exhibit  herein 
yovember  26, 1879,  and  is  now  annexed  hereto  as  part  hereof,  be,  and  the 
same  hereby  is,  in  all  things  revoked,  annulled,  and  set  aside;  and  the  prop- 
nty  therein  described,  and  purporting  thereby  to'  be  conveyed  to  said  Mrs'. 
Han(7  A.  Bradley,  wife  of  John  H.  Scheen,  declared  to  have  been  the  prop^ 
ertyof  said  John  H.  Scheen  at  the  time  tlie  bills  of  complaint  herein  were 
filed,  to-wit,  November  13, 1879;  and  is  hereby  subjected  to  the  just  claims, 
demands,  and  judgments  of  complainants  herein,  subject  to  provisions  hei'e- 
inafter  made;  which  judgments  herein  against  said  Julius  Lisso  and  John  S. 
Sebeen,  in  solido,  are  as  follows :  H.  B.  Claflin  <£•  Co.  v,  Lisso  &  Scheen,  (No. 
8,8b3of  the  docket  of  this  court,)  89,580  40-100,  with  interest  thereon  set 
forth;  H.  Bemheim  <fe  Augtut  v.  Lisso  <fe  Scheen,  (Ko.  8,880,)  S655.38,  with 
interest  as  thereon  set  forth;  August,  Bemheim  d-  Baiier  v.  Lisso  <&  Scheen^ 
(No.  8,881,)  «2,326.36,  with  interest  as  thereon  set  forth;  Claflin  &  Thayer 
T.  LUfso  ft  Scheen,  (No.  8,882,)  $2,298.57,  with  interest  as  theieon  set  forth. 
And  it  is  further  ordered  that  any  mortgstge  claims  which  Mi's.  Scheen  may 


'See  note  at  end  of  caaa. 
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baye  against  said  property  described  in  said  deed  of  N'ovember  23, 1878,  b^  • 
and  the  same  hereby  are,  reserved  for  further  decision.    *    *    *'•' 

'  '  Oiji  the  same  day  as  the  said  decree  the  complainants  filed  a  sup- 
plemental bill,  alleging;  that  Mrs.  Scheen  sets  up  some  claim  by  way 
of  mortgage  on  the  property  described  in  the  conveyance  annulled  by 
the  decree,  which  alleged  mortgage  claims  are  null  and  void,  par- 
ticularly against  complainants,  and  asking  that  Mrs.  Scheen  have  no- 
tice, and  that  her  said  mortgage  claims  may  be  declared  void  as  to 
the  demands  and  preferences  of  complainants.  Thereupon  Mrs. 
Scheen  interposed  a  plea  to  the  jurisdiction,  based  on  the  insolvency 
proceedings  in  the  state  court,  which  plea  was  overruled  December 
26,  1883,  and  on  AprU  7,  1884,  an  answer  was  filed,  and  thereafter 
.a  cross-bill.  In  both  the  answer  and  cross-bill  is  set.  up  an  indebt-. 
edness  of  Scheen,  the  husband,. to  defendant,  for  paraphernal  prop- 
erty coming  to  his  bands  and  used  by  him,  a  wife's  mortgage  result- 
ing therefrom,  and  a  recordation  thereof  in  the  parish  of  Bed  Biver, 
April  30.  1879,  and  in  the  parish  of  Bienville,  June  6,  1879.  It  is 
further  averred  that  said  indebtedness  has  been  recognized  and  ad- 
judicated in  her  favor,  with  recognition  of  her  legal  mortgage,  in  the 
state  courts  of  Louisiana,  in  a  suit  against  her  husband  and  the 
syndic  in  the  insolvency  proceedings  of  Lisso  &  Scheen;  and  the  in- 
solvency proceedings  in  Re  Lisso  ct  Scheen  are  fully  set'f orth,  with  aver- 
ments that  complainants  are  ordinary  creditors  of  Lisso  &  Scheen,  and 
are  subordinated  to  the  individual  creditors  of  Scheen,  so  far  as 
Scheen's  individual  property  is  concerned. 

,  Demurrers  have  been  filed  to  the  answer  and  cioss-bill,  and  the 
matter  now  for  decision  arises  on  said  demurrers. 

The  decree  of  January  22,  1883,  settled  the  rights  of  the  parties  to 
the  property  described  in  the  revoked  conveyance,  making  two  reser- 
■vations, — one  in  favor  of  any  mortgage  rights  bearing  on  the  property 
that  Mrs.  Scheen  might  have,  and  one  as  to  the  question  of  priority 
between  complainants  and  the  syndic  of  Lisso  &  Scheen.  The  latter 
matter  has  passed  out  of  the  case  by  decree  in  favor  of  complainants, 
rendered  December  26,  1883.  The  decree  of  January  22,  1883,  set- 
tles that  the  complainants  are  judgment  creditors  of  Lisso  &  Scheen, 
and  have,  for  the  satisfaction  of  their  judgments,  an  equitable  lien  on 
the  property  described.  The  answer  and  cross-bill  aver  a  legal  mort- 
gage of  Mrs.  Scheen  bearing  on  the  same  property,  and  the  demnr- 
rers  admit  such  a  mortgage.  The  question,  then,  presented  to  the 
court  is  one  of  priority. 

It  is  too  late  to  deny  that  complainants  have  any  lien,  and  also  to 
argue  as  to  the  efiFect  of  the  insolvency  proceedings  on  the  jurisdiction 
of  the  court,  etc.  These  questions  have  been  settled  by  the  decrees 
aforesaid  contradictorily  with  Mrs.  Scheen,  and  for  the  purposes  of  this 
matter  are  to  be  taken  as  well  settled.  Certainly  they  are  not  to  be 
reversed  in  a  collateral  way.  The  proceedings  in  the  state  oourt 
recognizing  Mrs.  Scheen's  legal  mortgage  are  ret  inter  alio»  acta  as  to 
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oompIamsntB,  and  not  lindihg  on  them.  The  plaintiffs  oommeneed 
their  revocatory  actions  in  December,  1878,  obtained  their  judgments 
at  the  November  term,  1879,  and  the  decree  declaring  their  lien,. 
January  22,  1883.  It  is  probable,  nnder  this  state  of  facts,  that 
the  question  of  priority  might  be  settled  in  complainants*  favor  by. 
mere  reference  to  dates,  as  the  legal  mortgage  of  Mrs.  Scheen  was  not 
recorded  until  long  after  the  institution  of  complainants'  revocatory 
actions,  to  which  Mrs.  Scheen  was  a  party.  If  the  lien  of  complain- 
ants nnder  said  decree  of  January  22, 1883,  relates  back  to  and  dates 
from  the  institution  of  the  revocatory  action,  the  complainants  are 
prior  in  time,  and  entitled  to  priority  of  lien.  See  Corning  v.  Whitt, 
2  Paige,  667;  Hayden  v.  Bucklin,  9  Paige,  512.  However  this  may- 
be, of  which  I  express  no  opinion,  I  think  the  complainants  have  a 
elear  priority  of  lien  on  the  facts  of  the  case  as  submitted  to  the  court. 

Under  the  stipulation  on  file,  the  cause  is  submitted  on  bills,  an- 
swers, and  demurrers,  the  effect  of  which  is  that  the  facts  averred  in 
the  answers  are  admitted,  and  that  those  facts  averred  in  the  com* 
plainants'  bills  not  denied  nor  avoided  are  admitted.  The  court  takes 
jndicial  notice  of  the  decrees  and  orders  of  court  made  in  the  case. 
From  these  sources  it  appears  that  the  firm  of  Lisso  &  Scheen  was 
indebted  in  large  sums  to  complainants;  that  being  involved,  and 
perhaps  insolvent,  both  members  of  the  firm  made  conveyance  of 
property,  partnership  and  individual,  to  their  respective  wives,  par- 
ticularly that  Scheen  conveyed  to  his  wife,  under  the  form  of  a  dation 
tnpaiement,  certain  real  estate  described;  that  the  complainants  com- 
menced suits  in  December,  1878,  against  Lisso  &  Scheen,  in  the  dis- 
trict court  in  the  parish  of  Bed  Biver,  by  attachment  and  revocatory 
action  combined,  which  suits  were  removed  to  this  court,  transcripts 
being  filed  here  November  3, 1879.  In  this  court  the  attachments 
went  on  the  law  side,  resulting  in  a  dismissal  of  the  attachments,  but 
in  judgments  for  the  debts.  The  revocatory  action  went  on  the  equity 
docket,  the  pleadings  were  recast,  and  the  decree  of  January  22, 1883, 
resulted.  Mrs.  Scheen  recorded  her  legal  mortgage  against  her  hus- 
band in  April,  1879,  and  her  contention  is  that  as  her  mortgage  was 
recorded  prior  to  the  recovery  of  complainants'  judgments,  that  it  has 
priority  over  cOmplAinajats'  lien  on  the  property  recovered  in  the  de- 
cree of  January  22, 1883. 

As  to  the  complainants,  Mrs.  Scheen  had  no  mortgage  on  her  hus- 
band's property  prior  to  the  recordation  of  the  same,  and  it  did  not,, 
as  against  complainants,  attach  to  the  property  in  suit  here  when 
recorded,  because  at  that  time  Scheen,  the  husband,  bad  no  interest 
ra  or  ownership  of  the  said  property.  Prom  the  date  of  the  deed 
from  Scheen  to  Mrs.  Soheen  until  the  decree  of  January  22, 1883,  the 
aaid  property  stood  in  the  name  of  Mrs.  Scheen,  and  was  hers  to  all 
the  world  except  complainants.  The  decree  of  1883,  as  resulting 
from  the  revocatory  action,  set  aside  Mrs.  Scheen's  title  in  favor  of 
complainants,  bat  in  favor  of  no  one  else, — least  of  all,  her  husband, 
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Scheeo.  This  is  the  direct  effect  to  be  given  the  revocatory  action  in 
this  state,  which  action  was  the  one  instituted  by  the  complaining 
creditors,  prosecuted  in  this  court  according  to  the  equity  rules  and 
practice.  See  B.  G.  G.  §  1977;  Towasend  v.  Milter,  7  La.  Ann. 
«83. 

At  the  institution  of  complainants'  suits  this  property  stood  in  the 
name  of  Mrs.  Scheen,  owner.  So  far  as  the  facts  of  this  case  go,  it 
still  stands  in  the  name  of  Mrs.  Scheen,  owner,  except  as  to  com> 
plainants,  and  Mrs.  Scheen,  mortgagee,  has  no  standing  under  Lou- 
isiana law  to  dispute  priority  with  complainants.  But  for  the  con- 
fusion of  mind  resulting  from  the  fact  that  Mrs.  Scheen,  grantee  in 
the  fraudulent  conveyance,  and  Mrs.  Scheen,  wife  of  grantor  in  said 
conveyance  and  mortgagee,  are  one  and  the  same  person,  the  matter 
would  appear  to  be  too  plain  for  argument.  Under  general  equity 
principles  the  case  seems  equally  conclusive. 

As  at  the  time  of  record  of  Mrs.  Scheen's  mortgage  the  property 
did  not  belong  to  her  husband,  the  mortgage  did  not  attach  until  the 
property  was  subsequently  restored  to  Scheen  by  the  decree  of  January 
22,  1883,  declaring  the  conveyance  to  Mrs.  Scheen  null  and  void; 
but  at  such  restoration  to  Scheen,  and  as  a  condition  of  restoration^ 
it  was  burdened  with  the  lien  of  complainants'  judgments.  Mrs. 
Scheen,  as  mortgagee  of  the  subsequently  acquired  property  of  her 
hnsband,  ooyild  get  no  priority  over  the  complainant  creditors  whose 
diligence  had  unmasked  her  fraudulent  title,  and  had  restored  the 
property  to  her  husband's  estate.  See  Lyon  v.  Robbing,  46  111.  276 ; 
MiUer  v.  Sherry,  2  Wall.  249 ;  In  re  Bates,  3  Fed.  Eep.  134. 

Ttie  demurrers  in  this  case  are  sustained. 

NOTE. 

For  a  fall  diaciuslon  of  the  question  of  fraudulent  conTeyances  emerallr,  see  I'lstt 
V.  Schreyer,  25  Fed.  Eep.  83,  and  uote.  87-94. 

Respecting  fraudulent  couveyanceii  to  wife,  see  note  to  Piatt  v.  Schreyer.  f  (2)  of  {  2, 
pages  89,  90. 


ScHULF.B  V.  liKchEDE  BkfiK  tkud  others.* 

(OireuU  Court,  E.  D.  MitMuri.    April  12, 1886.) 

.  Banks  and  B.\.NKrNa — Chbckb— Notice. 

A  check  does  not  operate  as  an  equitable  assignment  of  any  portion  of  Uie 
drawer's  deposit,  as  against  the  bank,  until  tke  bank  is  notified  that  it  Ium 
been  drawn.' 
L  Samb — Equitahle  Assionment. 

Where  the  drawer  of  a  chock  becomes  insolvent,  and  makes  a  general  »»- 
signment  before  the  check  is  presented,  the  check  will  operate  as  an  equitable 
assignment  of  the  amount  drawn  for,  as  against  the  general  assignee. 

^Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
*Bee  note  at  end  of  case. 
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&  6&KB— Whsbk  DRAWim  IS  Obtb  or  Sbtbxal  Banks  Ownbd  bt  Sakb  ICam, 

BUT  HAVnfQ  SKPAKATE  ACCOUNTS  WITH   DRAWEE. 

Where  the  same  man  owns  several  banks,  each  having  a  separate  account 
with  still  another  bank,  a  check  drawn  by  one  of  his  banks  upon  th«  ontside 
bank  will  not  operate  as  an  assignment  of  any  portion  of  the  acconnts  of  his 
other  banks. 

4.  Same— Equities  as  between  Bank  and  Check-Holdkr. 

As  between  a  bank  holding  a  note  which  is  due  and  the  payee  of  a  cheek, 
drawn  by  the  maker  of  the  note,  the  equities  are  in  favor  of  tne  bank. 

5.  Sax£ — Depobitob's  Note. 

Where  a  bank  holds  a  depositor's  note,  it  has  a  right,  at  any  time  during 
the  day  on  which  it  falls  due,  to  apply  funds  in  Its  hands  belonging  to  the 
maker  to  the  payment  of  the  note,  even  where  nothing  will  be  left  t«  the 
maker's  credit  to  apply  on  checks. 
8.  ikjuiTY — Tbusts. 

Where  a  trust  fund  can  be  traced,  equity  will  follow  it. 

In  Equity. 

Dyrr,  Lee  db  EUi»,  for  eomplainant. 

Boyle,  Adams  db  McKeighan,  for  defendants. 

Bhkweb,  J.,  {oralijf.)  In.  the  case  of  Schuler  against  tbe  Laclede 
Bank,  which  was  submitted  upon  bill,  answer,  and  agreed  statement 
of  facts,  tbe  suit  is  brought  by  tbe  plaintiff  as  the  payee  of  a  check 
drawn  by  Israel  &  Co.  ob  the  defendant  the  Laclede  Bank.  The 
eheek,  drawn  October  20th,  was  presented  October  26th.  Israel  & 
Co.  failed,  and  made  an  assignment  on  October  34th,  of  which  notice 
had  been  received  by  the  Laclede  Bank,  who  declined  paying. 

Tbe  first  question  is  whether  an  action  at  law  or  a  sait  in  equity 
ean  be  maintained  by  the  payee  of  SQch  a  check  against  the  drawee, 
nnder  any  circumstances,  and,  if  eo,  under  what.  That  no  aetion  at 
law  can  be  maintained  in  the  federal  courts  is  clear.  In  tbe  ease  of 
Bank  t.  MiUard,  li)  Wall.  152,  the  supreme  court  held. that  "the 
bolder  of  a  bank-cbeck  cannot  sue  the  bank  for  refusing  payment,  in 
the  absence  of  proof  that  it  was  accepted  by  the  bank,  or  charged 
•gainst  the  drawer."  The  same  doctrine  was  affirmed  in  a  later  ease 
of  Bank  t.  Whitman,  94  U.  8.  343.  "The  payee  of  a  check,  before 
it  is  accepted  by  tbe  drawee,  cannot  maintain  an  aetion  upon  it 
against  the  holder,  as  there  is  no  privity  of  contract  between  them." 

In  tbe  case  of  Christmas  v.  Russell,  14  Wall.  69,  in  reference  to 
what  constitutes  this  mattetr  as  to  whether  there  is  an  equitable  as> 
Bgnment,  tbe  court  say : 

"The  asHgnor  must  not  retain  any  oontnd  over  the  fund,  any  authority  to 
collect,  or  any  power  of  revocation.  If  he  do,  it  is  fatal  to  the  claim  of  tbe 
•ssignee.  The  transfer  must  be  of  such  a  character  that  the  fund-IioUlercaa 
aafely  pay,  and  is  compellable  t<>  do  so,  though  forbidden  by  the  assignor. 
Wbere  the  transfer  is  of  tbe  character  described,  the  fund-holder  is  bound 
from  tbe  Ume  of  notice.  A  bill  of  exchange  or  check  is  not  an  equitable  a»- 
aignment  pro  tanto  of  the  funds  of  the  drawer  in  the  hands  of  tbe  drawee." 

In  2  Daniel.  Neg.  Inst.  §  1638,  the  author,  who  criticises  this  doctrine 
of  the  supreme  court,  states  that  "it  is  universally  understood  betweeq 
btnks  of  deposit,  arising  from  the  oustoms  of  trade,  that  the  check 
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Gt  lh&  bolder  is  to  be  paid  upon  presentation.  The  United  States  ea- 
preme  Qourt  so  declares  in  a  recent  opinion,  though,  as  yet,  it  has 
not  followed  that  declaration  to  its  logical  sequence ;"  citing  Central 
ffatikt.  Life  Ins.  Co.,  [104  U.  8.  54,]  decided  in  1881.  That  logical 
seqaence,  as  he  contends,  would  be  that  such  a  check  operates  as  an 
equitable' assignment,  and  that  a  suit  in  equity  can  be  maintained 
thereon. 

These  are  the  chief  rulings  and  expressions  of  opinion  on  the  part 
of  the  supreme  court  in  this  respect.  I  think  it  is  clear  from  them 
that  uo  action  at  law,  ahd  no  suit  in  equity,  can  be  maintained  upon 
the  mere  possession  of  such  a  check;  that  there  must  be,  besides  the 
possession  of  the  check,  some  other  circumstances  which  either  ere- 
ate  a  contract  between  the  payee  and  the  bank  or  which  equitably  re- 
quire that  the  funds  in  the  possession  of  the  bank  should  be  appropri- 
ated to  the  payment  of  the  particular  check. 

Over  against  these  decisions  of  the  supreme  court  I  find  these  in 
this  circuit :  One  in  the  case  of  Walker  t.  Seigel,  reported  in  2  Cent. 
Law  J.  508,  in  which  my  Brother  Tbeat  states  the  rule-  thus : 

"An  order  drawn  on  a  general  or  particular  fund  for  a  part  only  does  not 
amount  to  an  assignment  of  tliat  part,  or  give  a  lien  as  against  the  drawee, 
unless  he  accepts.  That  rule,  as  thus  broadly  stated,  seems  to  apply  only  to 
oasiBS  at  law.  Such  an  order,  ao  soon  as  notice  is  given*  to  the  drawee,  works 
an  assignment  in  equity." 

In  Oerman  Sav.  Tntt.  v.  Adae,  1  McCrary.  501,  8.  C.  8  Fed.  Bep. 
106,  after  the  insolvency  of,  and  a  general  assignment  by,  the  drawer, 
the  bank  came  into  this  court  by  a  bill  of  interpleader  and  tendered 
the  money,  brought  in  the  payee  and  the  assignee  of  the  drawer,  and 
asked  the  court  to  dispose  of  the  fund;. and  the  court,  holding  posses- 
bion  of  the  fund,  as  between  the  drawer  of  the  check  and  the  payee 
declared  that  the  payee  was  entitled  to  it,  and  so  gave  judgment. 

In  a  still  later  case  of  First  Nat.  Bank  v.  Coates,  reported  in  8  Fed. 
Rep.  540,  the  Mastin  Bank  had  drawn  on  the  ifelropolitan  Bank  of 
New  York  several  checks.  On  presentation,  the  Metropolitan  Bank 
refused  to  pay,  having  previously  received  notice  of  an  assignment 
by  the  Mastin  Bank,  and  turned  the  money  over  to  the  assignee, 
Coates,  These  various  check-holders  then  brought  a  suit  inequity 
against  the  assignee  having  possession  of  this  money,  claiming  that^ 
as  between  themselves  and  the  assignee  who  represented  the  drawer, 
•they  had  an  equity  upon  it  superior  to  the  general  creditors  of  the  Mas- 
tin  Bank;  and  Justice  MniLEs,  the  presiding  justice  of  this  circuit, 
beld  that  they  had,  and  in  the  course  of  the  opinion  he  says: 

"The  question  here  is  whether  this  is  an  appropriation  in  equity  of  that 
much  of  that  fund  in  favor  of  the  payee.  It  is  said  it  is  not,  because  the 
payee  or  holder  of  the  checlt  cannot  bring  suit  against  the  bank  for  money, 
,^nd  therefore  it  is  not  an  equititble  assignment  of  that  much  money.  But  that 
argumunt  is  founded  on  a  miaconception  or  want  of  proper  conception  of  the 
doctrine  of  equitable  assignments.  The  very  words  '  equitable  assignment' 
are  used  because  the  assignment  is  only  recognized  in  a  court  of  equity,  and 
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not  a  court  of  law.  If  it  were  recognised  in  a  court  of  law,  It  could  be  en- 
forced there,  and  we  would  never  have  heard  of  any  such  words  as  'equitable 
assignment.'  Therefore  it  is  an  assignment  of  that  much  of  the  debt,  which 
a  court  of  equity  will  recognize  and  a  court  of  law  will  not." 

And  further  on  be  says : 

"The  philosophy  of  it  is  that  this  fund,  having  been  appropriated  by  these 
checks  duly  presented,  did  not  piuis  by  the  iissignnient;  that  the  fund  on  which 
tliey  were  drawn,  to  that  extent,  did  not  psiss  by  the  assignment  as  the  gen- 
eral property  of  the  bank  into  the  hands  of  Ooates,  but  when  he  got  it  he  held 
it  subject  to  the  lien  established  on  it.  The  result  of  that  is  that  these  drafts 
are  each  of  them  an  appropriation  of  that  much  of  the  fund,  and  the  com- 
plainants are  entitled  to  recover  the  amount. " 

That  jnstifies  me  In  the  oonoiusion  which  I  have  jnst  expressed, 
that  no  snit  in  eqaity  ever  can  be  maintained  upon  the  mere  possesr 
n'on  and  production  of  the  check  by  the  payee;  that  there  must  b^ 
some  equitable  circumstances  to  justify  the  court  in  seizing  that  fund 
and  giving  it  to  the  payee.  One  of  those  equitable  circumstances  is 
the  insolvency  of  the  drawer;  because,  when  the  drawer  becomes  in- 
solvent, the  question  is  whether  that  money  shall  be  paid  over  to  th^ 
payee  to  whom  the  drawer  has  directly  appropriated  it  or  distributed 
generally  among  his  creditors,  and  it  would  seem  to  be  equitable  that 
the  party  in  favor  of  whom  tlie  appropriation  has  been  made  should 
be  preferred  to  those  creditors  who  are  merely  general  creditors,  and 
in  whose  favor  no  suoh  appropriation  has  been  made.  That  rule  ap- 
plies in  this  case.  So,  also,  I  think  there  is  some  room  for  tiie  ap- 
plication of  the  principle  that  where  a  fund  can  be  traced  equity  will  fol- 
low it.  I  do  not  mean  to  say  that  there  is  the  fullest  room  fur  the  ap- 
plication of  that  principle.  The  facts  are  that  the  cashier  of  Israel 
&  Co.,  the  drawer  of  this  check,  held  a  note  belonging  to  the  plaintiff 
for  collection.  He  received  in  part  payment  thereof  a  check  f(Nr 
$12,500,  drawn  upon  a  bank  at  Fort  Worth.  He  received  this  as 
the  agent  of  the  plaintiff,  the  owner  of  the  note.  He  sent  that  check 
to  the  bank  at  Fort  Worth,  with  directions  to  deposit  the  same  to  the 
account  of  Israel  &  Co.,  and  then,  within  a  day  or  two,  directed 
17,000  of  that  money  to  be  transferred  to  the  Laclede  Bank,  which 
was  done,  and  in  a  roundabout  way  some  more  was  also  transferred 
to  the  Laclede  Bank;  so  that,  practically,  the  money  collected  on  that 
note  went  to  the  Laclede  Bank,  and  made  the  fund  there  to  the  credit 
of  Israel  &  Go.  at  the  time  this  check  was  presented.  I  think  for 
both  these  reasons  the  payee  of  the  check  is  entitled  to  maintain  this 
snit. 

A  farther  question  then  arises  upon  these  facts :  Israel  &  Co.,  on 
the  morning  of  October  24:th,  had  on  deposit  in  the  Laclede. Bank 
twelve  tbonsand  and  odd  dollars.  On  that  day  they  assigned.  Three 
months  before  they  had  discounted  with  the  Laclede  Bank  a  note 
of  $6,500,  which,  by  its  terms,  would  become  due  on  October  2Gtb. 
Prior  to  the  24tb  they  forwarded  to  the  Laclede  Bank  a  new  note  for 
$6,500,  dated  October  24th,  as  a  renewal  of  the  former  note.     Tl^e 
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Laclede  Bank,  on  October  24th,  the  day  this  new  note  was  received, 
charged  up  the  old  note  to  the  acooant  of  Israel  &  Co.,  but  did  not 
discount  the  new  note, — at  least,  they  did  not  enter  it  on  the  books, 
and  had  not  formally  resoWed  to  discount  it.  So  it  stood  on  the 
morning  of  the  26th.  On  that  morning,  prior  to  opening  of  the  bank, 
they  received  telegraphic  notice  of  the  assignment,  and  of  course 
declined  to  discount  the  new  note.  At  a  quarter  past  10  this  check 
was  presented.  Now,  the  bank  insists  that  this  note  was  due  on  the 
26th ;  that,  having  funds  in  its  possession,  it  was  at  liberty  to  charge 
op  that  note  as  against  those  funds ;  and  that,  therefore,  prior  to  the 
presentation  of  this  check,  Israel  &  Co.'s  account  was  reduced  to  that 
extent.  On  the  other  band,  it  is  claimed  that  the  note  was  not  j>ay- 
able  until  the  close  of  the  day  of  October  26th,  and  therefore  that 
this  check  was  presented  before  the  note  was  payable. 

This  question  must  be  solved  in  a  court  of  equity,  upon  equitable 
grounds,  and  I  think  that  it  is  equitable  for  a  bank,  upon  the  day  6n 
which  a  note  becomes  due,  and  at  any  time  during  the  day,  having 
funds  of  the  maker  in  its  possession,  to  apply  those  funds  to  the  pay- 
ment of  that  note,  although  by  so  doing  it  leaves  nothing  standing  to 
the  credit  of  the  maker  to  apply  on  checks  drawn  by  him.  As  be- 
tween the  bank,  the  holder  of  a  note  dde,  and  the  payee  of  a  check 
upon  that  bank,  the  equities  are  in  favor  of  the  bank.  Or,  at  least, 
if  the  equities  are  equal,  legal  title  to  the  funds  and  possession  is 
with  the  bank,  and  it  should  not  be  postponed. 

This  only  brings  me  to  another  question.  J.  M.  Israel  was  the 
sole  owner  of  the  Bank  of  G.  W.  Israel  &  Ck>.  He  was  also  sole 
owner  of  the  Exchange  Bank  of  Harold,  located  in  another  city,  and 
of  the  Exchange  Bank  of  Wichitaw  Falls,  located  in  still  another 
place.  Each  of  these  three  banks  owned  by  J.  M.  Israel,  doing  basi- 
ness  nnder  a  separate  name,  had  a  separate  account  with  the  La- 
clede Bank.  Does  the  drawing  of  this  check  by  the  Bank  of  C.  W. 
Israel  &  Co.  operate  in  any  way  as  an  equitable  assignment  to  the 
payee  of  the  check  of  any  portion  of  the  accounts  of  these  other 
banks,  upon  the  simple  ground  that  the  same  man  is  proprietor  of 
all  three  ?  I  think  not.  The  equitable  assignment  created  by  the 
drawing  of  a  check  does  not  give  rise  to  anything  in  the  nature  of 
a  garnishment  upon  the  bank.  Supposing  the  Laclede  Bank,  hav- 
ing this  account  with  Israel  &  Co.,  had  also  in  its  possession  a  stock 
of  merchandise  belonging  to  Israel  &  Co.,  could  it  for  a  moment  be 
claimed  that  the  drawing  and  presentment  of  this  check  would  have 
operated  to  give  a  lien  upon  the  stock  of  goods,  or  to  charge  it  in  any 
way  as  a  garnishee  ?  It  seems  to  me  all  that  can  be  claimed  in  respect 
to  such  a  check  is  that  it  operates  as  an  equitable  assignment  of  the 
fund  on  which  it  is  drawn,  and  to  the  extent  only  that  the  fund  re- 
mains in  the  possession  of  the  drawee  at  the  time  it  is  presented. 

In  that  view  of  the  case,  it  is  unnecessary  to  inquire  as  to  the 
state  of  the  account  of  these  other  banks,  or  what  would  be  the  claim 
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of  (he  ss^igoee  as  against  the  Laclede  Bank.  The  aoeonnt  of  Israel 
k  Co.  was  $12,412.41,  less  the  $6,500, — the  note  charged  ap  on  the 
B4tb, — leaving  a  balance  of  $5,912.41  sabject  to  the  check  at  the 
time  it  was  presented,  and  for  that  amount,  with  legal  interest  from 
the  date  of  demand,  the  plaintiff  may  take  decree. 

NOTE. 

It  is  nid  hy  the  sopreme  court  of  Illinois,  in  the  case  of  National  Bank  of  Aimerica 
T.  Indians  Banking  Co.,  2  N.  £.  Bep.  401,  that  a  check  drawn  on  a  bank  operates  as  an 
imgninentof  the  innds  of  the  drawer  to  the  amount  for  which  the  clieck  is  drawn. 

NutwitiistaDding  the  agreement  which  bankers  make  with  their  customers  to  pay 
their  checks  to  tlie  amount  standing  to  tticir  credit,  a  clieckliolder  can  take  no  benefit 
from  this  agreement,  and  a  clieck  does  not  operate  as  a  transfer  or  assJRTinicnt  of  an/ 
part  of  tiie  debt,  or  create  a  lien  at  law  or  in  equity  upon  tlie  deposit.  .£tna  Nat.  Bank 
T.  Fourth  Nat.  Bank,  46  N.  Y.  82. 

There  is  no  privity  of  contract  between  the  holder  of  a  check  and  the  bank  on  which 
it  is  drawn,  and  a  refusal  to  pay  the  check  would  not  give  the  holder  a  right  of  action 
agaiast  the  bank.    Case  v.  Henderson,  23  Im.  Ann.  49. 

Where  a  deixnitor  draws  liis  check  on  his  banker,  who  has  funds  to  an  eqnal  or 
greater  sum  than  his  chock,  it  operates  to  transfer  the  sum  named  to  the  payee,  who 
may  sue  for  and  recover  the  amount  from  the  bank,  and  a  transfer  of  the  check  carries 
with  it  the  title  to  the  amount  named  in  the  check  to  eacli  successive  holder.  Union 
Nal.  Baak  t.  Oceana  Co.  Bank,  80  III.  212. 

A  rheck  in  the  ordinary  form  does  not  operate  as  an  assignment  of  so  much  of  the 
drawer's  fnnds  in  the  drawee's  hands.  Attorney  General  v.  Continental  Life  Ins.  Co.,  71 
N.  Y.  325. 

Xo  action  can  be  maintained,  on  an  unaccept«d  clieck,  against  the  drawee.  National 
Bank  of  Rockville  v.  Second  Nat.  Bank  of  LaAiyetts,  G9  Ind.  479. 

Ko  artion  lies,  in  ftvor  of  the  transferee  of  an  accepted  check,  against  the  bank  on 
vbicb  it  is  drawn.    Colorado  Nat.  Bank  of  Denver  v.  Boettcher,  5  Colo.  186. 


Pabtbb  V.  Thohas  and  others. 

{(Xrcuit  Oourl,  W.  D.  Tentu*»6e.    A.pril,  1886.) 

RlurTT — Costs— Docket  Feb— Attobnkt's  Docket  Fbb  Taxable  ov  DrawrBSAL 
FOR  Want  of  Pbosbcttion. 

Where  a  suit  had  abated,  after  demurrer  overruled  and  answer  filed,  by  the 
death  of  the  plaintiff,  and  subsequently  there  was  granted  a  motion  by  defend- 
ant to  dismiss  for  want  of  prosecution,  field,  that  the  attorney's  docket  fee  of 
$30  was  taxable  under  a  decree  awarding  the  defendant  his  costs. 

Motion  to  Betax  Costs. 

Clapp  fi  Beard,  for  the  motion. 

W.  D.  Cardwell  and  Pitts  dt  Hayt,  contra, 

Haiihomd,  3.  I  do  not  feel  called  upon  here  to  reverse,  as  I  am 
asked  to  do,  the  opinion  expressed  in  Goodyear  v.  Sawyer,  17  Fed. 
Bep.  2.  That  case  called  attention  to  the  conflict  of  authority  on  the 
point  whether,  upon  tbe  voluntary  dismissal  of  a  suit  in  equity  after 
answer  filed,  etc.,  the  solicitor's  docket  fee  be  taxable  under  Rev.  St. 
{§  824.  823,  and  083.  It  sought  to  find  some  principle  of  interpre- 
tation for  statutory  language  which  is  somewhat  obscure  in  itselfy 
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susceptible  perhaps  of  varying  Bignificafions,  and  hs  to  which  it  la 
altogether  probable  that  the  persons  who  framed  and  pdssed  the  stat- 
ute had  no  precise  conception  of  its  exact  meaning.  Following  the 
ordinary  course  that  courts  take  out  of  such  ditHculties,  I  endeavored 
to  apply,  as  best  I  could,  to  the  interpretation  of  a  statute  relating  to 
costs  of  suits  in  equltif  the  meaning  of  the  terms  "on  final  hearing,"  as 
understood  in  that  particular  branch  of  the  law  at  the  time  of  the 
passage  of  the  statute  and  anterior  thereto.  The  trath  is,  it  is  a 
rather  loose  expression  familiar  to  equity  lawyers  of  that  day,  and 
used  to  designate  that  final  disposition  of  a  case  which  ended  it,  and 
ordinarily  resulted  in  a  decree  for  costs.  It  might  come  after  issue ; 
it  might  eome  before, — whatever  disposed  of  the  case  was  the  "final 
hearing."  It  was  used  in  contradistinction  to  all  that  which  preceded 
this  £nal  result,  and  which  was  deemed,  in  a  large  sepse,  interlocu- 
tory. 

It  might  be  that  proceeding  which  was  known  in  a  strictly  tech- 
nical sense  as  "the  hearing," — not  the  Jinil  hearing, — or  it  might 
not,  according  to  circumstances.  The  technical  practice  of  the  Eng- 
lish court  of  chancery  had  been  greatly  modified  by  statute,  more  by 
custom ;  and  all  its  terminology  was  loosely  applied.  These  words 
"final  hearing"  came  into  use  to  distinguish  from  "the  hearing"  that 
last  expiring  proceeding  which  generally  disposed  of  the  costs.  I  wish 
to  quote  here  briefly  from  chapter  27  of  the  first  edition  of  Daniell's 
Chancery  Practice,  and  refer,  without  quotation,  to  the  opening  par- 
agraphs of  the  preceding  chapter ;  the  one  being  the  opening  chapter 
of  volume  3  of  the  original  work,  and  the  other  the  final  chapter  of 
volume  2.  And,  before  making  the  quotation,  I  refer  to  Mr.  Justice 
Bradley's  note  to  Thomson  v.  Wooster,  114  U.  S.  112,  S.  C.  5  Sap. 
Ct.  Rep.  792,  to  my  own  note  to  U.  S.  v.  Anon.,  21  Fed.  Rep.  766,  and 
to  the  learned  Chancellor  Cooper's  note  to  the  corresponding  chapter 
of  Daniell,  in  the  fifth  American  edition,  volume  2,  p.  1376.  These 
notes  will  explain  the  importance  of  the  following  quotation,  and  gen- 
erally emphasize  the  necessity,  in  our  federal  practice,  of  caution  in 
these  matters  not  to  be  misled  by  implications  based  on  mere  words, 
overlooking  the  constant  changes  that  legal  terminology  undergoes  in 
the  peculiarities  of  our  American  systems.     Mr.  Daniell  says: 

"As  it  is  the  usual  practice  of  the  court,  where,  upon  tlie  hearing,  it 
directs  either  an  issue  or  a  case  or  a  reference  to  a  master,  not  to  give  any 
directions  upon  the  subject  of  cost«  till  after  the  verdict  or  certificate  of  tlie 
judges  has  come  in,  or  till  the  master  lias  made  his  report,  (a  practice  which 
appeal's  to  have  l)een  adopted  for  the  purpose  of  acceleratinsj  tUeJlnal  termi- 
nation of  the  suit,)  it  generally  happens  that  the  costs  of  tlie  suit  are  taken 
into  consideration  at  the  time  when  the  cause  comes  on  for  heating  for 
further  directions,  and  that  on  such  occasions,  as  soon  as  the  further  direc- 
tions are  disposed  of,  the  court  makes  such  order  with  regard  to  the  costs  as 
it  thinks  tlie  justice  of  the  case  requires,"  etc. 

This  was  the  "final  hearing,"  and  the  books  of  practice  give  abun- 
dant evidenae  that  there  was  good  cause  for  falling  into  the  habit  of 


Digitized  by 


Google 


.PABTEB  V.  THOHAa,  431 

vsing  this  phrase  to  express  and  distingaisb  a  poasible  and  often  oo- 
corring  proceeding  'which  came  after  "tAtf  hearing;"  that  is  to  aay, 
^ter  "that  submission  of  it  to  the  court  in  such  shape  as  the  parties 
ohoose  to  give  it,  with  a  view  to  a  determinattioQ  whether  the  plain- 
tiff or  the  libelant  has  made  ont  the  case  stated  by  him  in  his  bill  ox 
libel  as  the  groand  for  the  permanent  relief  which  h^s  pleading  seeks, 
00  sacb  proofs  as  the  parties  place  before  the  court,  be  the  case  one 
of  yro  eovfetgo,  or  bill,  or  libel  and  answer,  or  pleadings  alone,  or 
pleadings  and  proof."  Wooster  v.  Handy,  28  Fed.  Rep.  56.  Most 
deferentially  I  submit  that  the  words  of  the  statute  do  not  necessa- 
rily imply  that  ceremony  which  is  described  by  the  last  above  quota- 
tion. They  may  describe  that,  of  course,  if  it  happen  to  be  in  fact 
the  final  hearing;  bat  generally  they  do  not,  but  rather  that  other 
hearing  described  by  Mr.  Danietll  in  the  above  extract,  which  finally 
terminates  the  case;  and  it  is  "on"  this  final  hearing,  but  not  for  ii 
that  the  attorney's  fee  is  taxable,  and  it  is  not  taxable  before  that. 
time.  It  is  the  confusion  of  these  two  hearings  that  causes  the  trouble 
in  these  cases. 

If  ve  examine  the  law  of  costs  in  courts  of  equity, — and  that 
branch  of  it  was  as  well  understood  as  others, — we  can  see  why  the 
statute  preferred  to  allow  a  lump  sum  at  the  end  of  the  suit  to  under- 
taking to  regnlate  allowances  on  interlocutory  proceedings  for  solic- 
itor's costs,  and  determining  at  the  final  hearing  what  should  be  de- 
creed, in  that  behalf,  to  the  parties  to  the  suit,  as  against  each  other. 
The  notion  that  congress,  in  the  midst  of  that  law,  intended  to  ignore 
all  other  services,  and  give  the  lawyer  a  fee  of  $20  for  the  particular 
labor  of  ceremoniously  trying  the  ease  on  its  merits,  no  matter  bow 
much  or  how  little,  but  necessarily  always  some  little,  seems  untenable, 
to  say  the  least  of  it.  Combining  the  law  of  costs  in  all  departments, 
and  taking  the  statute  as  a  whole,  it  seems  to  be  a  reasonable  con- 
struction to  hold  that  congress  intended  to  abolish  the  idea  of  giv- 
ing particular  fees  for  particular  services  of  the  lawyer,  itemized 
somewhat  like  a  grocer's  bill;  and  at  the  end  to  allow  the  party,  on 
the  score  of  attorney's  costs,  an  aggregate  sum  of  money,  not  at  all 
for  any  particular  service,  but  for  all  that  was  done  in  the  case  Jrom 
beetling  to  end:  In  cases  at  law,  if  there  had  been  a  trial  by  jury, 
$30;  not /or  a  trial  by  jury,  bat  in  a  case  tried  by  jury,  for  all  serv- 
ices rendered,  $20.  If  there  be  judgment  without  a  jury,  $10;  not 
$10 /or  the  ceremony  of  taking  a  judgment  without  a  jury,  but  for 
all  services  in  the  case,  that  sum.  If  the  case  be  discontinued^  $5; 
not /or  the  discontinuance  itself,  but  for  the  entire  service  in  a  dis- 
eontinaed  case.  ... 

Bat  in  all  equity  and  admiralty  cases,  (with  the  exception  men- 
ti(med  in  the  proviso,)  because  of  their  peculiarities  and  compara- 
tively larger  amount  of  professional  work,  this  plan  of  gradation  was 
dropped,  and,  when  finally  disposed  of,  $20  were  allowed  on  the  score 
of  attorney's  costs,  whether  tried  before  a  jury^  as  they  might  b^,  or 
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not,  as  they  generally  are, — whether  disposed  of  in  one  way  or  an- 
other,— so  that  they  are  finally  heard,  or,  in  other  words,  ended.  The 
contrary  doctrine  reverses  this  plan  of  allowing  one  sum  for  all  serv- 
ices, and  relegates  the  allowance  to  one  fee — and  a  very  lai^e  one  it 
may  be  under  some  circumstances — ^for  a  particular  service,  which 
is  often  the.  slightest  in  the  case,  and  that,  too,  the  most  difficult  of 
ascertaining  and  defining;  for,  it  is  often  impossible  to  tell  whether  a 
given  state  of  facts  constitute  "a  trial  before  a  jury"  or  "a  final  hear- 
ing," or  not;  and,  besides,  we  must,  on  that  theory,  go  beyond  the 
record,  and  determine  aliunde  whether  the  fee  be  chargeable,  by  as- 
certaining somehow  by  evidence  whether  the  particular  service  was 
in  fact  rendered.  It  establishes  the  manifest  injustice  of  refusing  any 
allowance,  in  equity  and  admiralty  cases,  after  the  work  is  all  done,  if 
the  plaintiff  chooses  to  dismiss  a  lost  cause,  in  order  to  evade  the  fee, 
rather  than  submit  it  for  formal  decision, — ^a  resait  not  possible  in 
law  cases,  and  as  to  which  there  is  no  reason  for  so  singular  a  dis- 
tinction. The  fallacy  consists  in  looking  at  the  act  as  giving  a  fee  to 
the  lawyer  for  a  specific  item  of  service,  when  it  is  an  allowance  to  the 
party  to  the  suit  in  lieu  of  a  bill  of  costs  taxable  before  that  time,  and 
including  many  different  items  of  attorney's  taxable  coats.  Construed 
as  this  opinion  contrues  it,  there  need  never  be  any  doubt  about  the 
taxable  costs  for  attorney's  fees  due  the  partieb  in  any  case,  and  the 
statute  is  homogeueons  as  to  attorney's  costs  to  be  taxed  in  all 
branches  of  the  jurisdiction.  Construed  the  other  way,  it  is  always 
hard  to  tell  whether  the  fee  should  be  taxed  in  equity  and  admiralty 
cases;  it  works  injustice  in  many  of  them,  establishes  senseless  dis- 
tinctions, and  involves  much  confusion. 

I  have  not  the  least  doubt  that  congress  meant  to  give,  in  every 
equity  and  admiralty  case,  a  taxed  fee  of  $20  whenever  and  however 
it  was  finally  ended,  with  the  single  exception  specifically  mentioned 
in  the  statute,  and  that  it  did  not  intend  to  merely  provide  a  fee  for 
the  ceremony  of  trying  the  case  before  the  judge  on  its  merits,  leav- 
ing all  other  services  unprovided  for,  and  without  any  fee  at  all,  and 
devolving  upon  the  court  in  those  cases  to  determine,  on  facts  not  in 
the  record,  whether  or  not  they  were  so  far  tried  "cm  the  merits"  as  to 
be  charged  for  in  the  bill  of  costs;  and  thns  substituting  those  words 
"tried  on  the  merits"  for  "final  bearing,"  as  used  in  the  statute.  I 
have  the  word  of  the  original  author  of  the  statute,  then  a  representa- 
tive and  now  a  senator  in  congress,  for  the  construction  I  give  the 
act.  He  thinks  the  case  of  Ooodyear  v.  Sawyer,  supra,  correctly  con- 
strues it;  and  while,  of  course,  this  is  no  technical  support  for  that 
case,  it  gratifies  me  to  know  that  he  approves  it,  for  he  is  a  compe- 
tent and  trustworthy  interpreter  of  that  statute,  and  an  able  lawyer. 

Nevertheless,  since  my  brethren  elsewhere  have  not  approved  that 
ruling,  and  uniformity  of  practice  may  be  of  more  importance  than 
consistency  or  even  correctness  of  judgment,  I  shall,  when  the  point 
again  arises,  consider  whether  I  should  abandon  my  own  matored  con- 


Digitized  by 


Google 


PABSrSE  V.  THOMAS.  438 

Tietkms,  and  conform  otur  practiee  to  that  of  other  ooturto  by  a  re- 
versal of  that  opinion,  in  deference  to  theirs.  Wooeter  v.  Handy,  28 
Fed.  Bep.  49;  Mercartney  v.  Crittercden,  24  Fed.  Bep.  401;  Consol- 
idated, etc.,  Co.  T.  American,  etc.,  Co.,  Id.  <>58.  But  see  Andrews  v. 
Cole,  20  Fed.  Bep.  410. 

Plansible,  however,  as  is  the  snggestion  that  I  shall  now  reverse  it, 
I  do  not  think  this  case  requires  that  course,  and  I  reserve  the  point  for 
farther  reflection.  Here  the  facts  are  tbat  the  case  was  dxsmissed 
for  want  of  prosecution,  on  motion  of  the  defendants,  with  full  notice 
and  under  peculiar  circumstances,  not  at  all  like  any  of  the  other 
cases.  In  Mercartney  v.  Crittenden,  supra,  the  pZatnti^ dismissed  the 
bill  Tolnntarily,  ^fter  demiurer  overruled  and  answer  filed.  In  Mc- 
Lean V.  Clark,  23  Fed.  Rep.  861,  there  was  a  demurrer  overruled  and 
answer  filed,  the  fee  being  claimed,  as  </npon  a  final  hearing;  and 
it  was  properly  denied,  since  the  case  did  not,  as  in  Price  v.  Coleman, 
22  Fed.  Rep.  694,  go  off  upon  demurrer  without  further  proceedings. 
But  in  this  case,  when  the  demurrer  was  overruled,  as  reported  in 
Partee  v.  Thomas,  1 1  Fed.  Rep.  769,  an  answer  was  filed  and  the  cause 
stood  at  issue.  The  plaintiff  subsequently  died.  The  suit  thus  be- 
eame  defective,  bnt  what  was  the  precise  technical  effect  of  the  death 
upon  the  right  of  the  defendant  as  to  costs,  or  how  it  might  be  prop- 
erly cleared  from  the  docket,  if  at  all,  without  revivor,  may  be  doubt- 
ful. Beames,  Eq.  Costs,  195;  2  Daniell,  Ch.  Pr.  (1st  Ed.)  359,  360; 
Id.  {5th  Ed.)  1506  et  seq.  We  were  relieved  from  the  consideration  of 
the  matter  of  proper  practice  in  that  regard  by  the  action  of  the  par- 
ties. Following  the  state  practice,  (as  is  generally  done,  without  ob- 
jeetion,  in  all  doubtful  emergencies,  notwithstanding  equity  rule  90,) 
the  defendants  suggested  and  proved  the  death  of  the  plaintiff,  and 
gave  notice  to  the  personal  representatives,  or  heirs  at  law,  and  to 
eoonsel  of  record,  of  a  motion  to  dismiss  for  want  of  prosecution,  if 
a  revivor  should  not  be  had.  The  representatives  not  desiring  to  re- 
'vive,  and  being  willing  that  the  case  should  be  thus  disposed  of,  the 
motiou  was  granted,  and  there  was  a  jud^ent  against  them  and  the 
surety  on  the  cost-bond  for  costs.  It  is  impossible  to  say  certainly 
htm  far  the  doctrine  that  there  must  be  "a  trial  on  the  merits"  to  en- 
title the  parties  to  a  taxation  of  the  docket  fee  is  to  be  pressed  in  this 
direction,  or  bow  far,  operating  in  tbat  way,  it  shall  properly  go  in 
denying  the  fee  in  a  ease  like  this,  where  work  has  been  thoroughly 
done,  which  ought  to  give  it  to  the  party  to  whom  costs  have  been 
awarded;  for  in  Wooster  v.  Handy,  supra,  it  is  carried  in  an  opposite 
direction,  to  the  extent  of  giving  more  than  one  fee  in  a  single  case, 
and  establishing  that  very  many  docket  fees  may  be  allowed,  if  very 
man;  "final  hearings"  should  be  had,  in  the  same  case.  But  since 
no  ease  cited  is  a  precedent  for  this,  and  being  uncertain  bow  to  ap> 
ply  the  principle  contended  for  so  that  it  shall  operate  uniformly  in 
all  directions  with  reasonable  satisfaction  to  a  sense  of  justice  to  those 
coneMmed  or  interested  in  the  bill  of  costs,  I  feel,  with  my  eonvic* 
v.27r.no.5— 28 
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-tions  of  thd  meAtiing  of  the  ataiate,  that,  while  I  sliooIcT  possibly  fol- 
low the  preeedents  in  judgment,  I  should  not  lead  them  beyond  tlia 
-strict  limits  thej  define  by  their  own  peculiar  facts.  Motion  diaal- 
•lowed. 


St.  Patjl  EoiiiiER-MiLL  Co.  v.  Great  Western  Despatch  Co. 

{Oircfttit  Court,  D.  Mnneso^.    April,  1886.) 

1.  Balk— Bn-i.  of  Ladikq— Draft  fob  Pbicb  of  Goods i-"AocnnTAWca  asd 
Collection.  " 

A  bill  of  lading  deliverable  to  the  order  of  the  shipper,  and  attached  to  a 
draft  drawn  upon  the  purchaser,  and  sent  to  a  bank  for  acceptance  and  col- 
lection, "  with  no  other  instructions,  is  rightfully  delivered  by  the  bask  on 
acceptance  of  the  draft,  and  passes  the  title  to  the  goods,  and  ue  bank  need 
not  hold  the  hill  of  lading  until  payment. 

9.  Sake  —  Stoppage  ih  Tranbitd  —  Biuj  of  Ladiks — ^Iiisobskb  fob  Vai.ub— 
Antbcbdknt  Debt. 

A  consignor  who,  on  discovery  of  the  purchaser's  Insolvency,  has  notified 
the  defendant  not  to  deliver  goods  to  him  or  his  assigns,  has  no  right  of  stop- 
page in  ^antita,  as  against  an  indorsee  of  the  biU  of  lading  for  valuable  con- 
sideration, even  though  such  valuable  consideration  be  an  antecedent  debt.* 

8.  Same — ^Bill  of  Ladinq — Oboer  op  Shippbb — Dklivbbt  Unindoksed — Trru 
TO  Property. 

A  bill  of  lading,  running  to  the  order  of  the  shipper,  being  delivered  unin- 
dorsed to  the  purchaser  by  the  shipper's  agent,  with  intent  to  pass  the  title, 
transfers  the  title  to  the  property  as  absolutely  as  would  a  bill  of  sale. 

Demurrer  to  Amended  Complaint. 

On  November  17,  1883,  the  plaintiff  shipped  a  car-load  of  fionr  s( 
8t.  Paul,  Minnesota,  by  the  defendant's  transportation  line,  con- 
signed  to  itself  at  Boston,  and  took  a  bill  of  lading  therefor  showing 
such  consignment.  On  the  same  day  plaintiff  made  its  draft,  at  15 
days'  sight,  against  the  flour  mentioned  in  the  bill  of  lading  upon  on« 
Whitcomb,  of  Boston,  and  forwarded  the  draft,  with  the  bill  of  lading' 
attached,  unindorsed,  to  tl^e  Tremont  National  Bank  of  Boston  "for 
acceptance  and  collection."  Upon  presentation,  November  22Dd, 
Whitcomb  accepted  the  draft,  and  received  the  bill  of  lading  from  the 
bank  without  indorsement.  He  afterwards  indorsed  and  transferred 
the  bill  of  lading  to  the  National  Bank  of  Bedemption  for  an  ante* 
cedent  debt  which  he  owed  said  bank.  Such  transfer  of  the  bill  of 
lading  by  Whitcomb  was  not  in  full  payment  or  satisfaction  of  the 
antecedent  debt,  but  with  the  understanding  that  the  bank  should 
sell  the  flour  on  its  arrival  in  Boston,  and  Whitcomb  shoald  have 
credit  on  his  debt  for  whatever  amount  the  flour  brought.  If  the  pro- 
eeeds  of  the  flour  should  amount  to  more  than  said  debt,  the  balance 
was  to  be  paid  back  to  Whitcomb;  and  if  the  proceeds  were  less  than 
the  debt,  then  Whitcomb  should  pay  the  bank  the  deficit.    The  ap- 

. .  iFqt  a  discueslon  9f  Hut  right  of  stoppsKe  M  AUnnttt,  aee  The  B.  H.  fray,  jnM^.  «7^ 
and  note,  476. 
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pKeation  of  the  proceeds  of  the  floor  did  result  in  a  deficit  whiob  is 
(kill  due  and  owing  from  Whitcomb  to  the  bank.  Afterwards,  and 
before  the  fionr  arrived  in  Boston,  plaintiff,  being  informed  of  the  in> 
Kdvency  of  Whitcomb,  notified  defendant  not  to  deliver  the  floor  to 
Whitcomb  or  his  assigns.  On  the  arrival  of  the  floor  in  Boston  the 
National  Bank  of  Bedemption  claimed  to  be  the  owner,  and  entitled  to 
the  possession  thereof,  and  demanded  it  from  the  defendant,  and 
therenpon  defendant  delivered  said  floar  to  the  said  bank.  The 
plaintiff  brings  suit  against  the  defendant  for  oonversion  of  the  floor. 
The  defendant  demurs  to  the  complaint. 

Emerson  Hadley,  for  the  demorrer. 

Bigelow,  Flandrau  dt  Squires,  contra. 

Nblsoh,  J.  The  above  facts  are  ondispnted,  and  the  qoestions 
presented  for  determination  are  clearly  raised  by  the  demorrer  to  the 
complaint.  I  think  they  are  settled  by  the  United  States  supreme 
court.  Expressions  of  opinion  are  found  in  some  state  tribunals  ad- 
terse  to  the  propositions  announced  by  the  supreme  coort,  but  the 
opinion  of  the  latter  is  supported  by  an  exhaostive  review  of  the  prin- 
cii^es  of  commercial  law  involved,  and  a  logical  conclusion  is  reached. 
As  applicable  to  the  facts  in  the  case  at  bar,  discussed  by  that 
court,  the  first  point  is  whether  the  bill  of  lading,  deliverable  to  the 
order  of  plaintiff,  (the  shipper,)  and  attached  to  the  draft  drawn  upon 
Whitcomb,  and  sent  to  the  Tremont  Bank  "for  acceptance  and  col- 
lection," with  no  other  instruction,  was  righfoUy  delivered  on  ac- 
ceptance thereof,  and  passed  the  title  to  the  flour,  or  whether  the 
iuink  most  hold  the  bill  of  lading  until  payment  of  the  draft  before 
it  eotdd  pass  title  by  its  delivery.  Naticmal  Bank  v.  Merchants' 
Bank,  91  U.  S.  93,  settles  this  question,  and  a  reference  to  this  au- 
thority is  all  that  is  necessary.  Whitcomb,  on  acceptance  of  the 
draft,  was  entitled  to  the  bill  of  lading,  and  the  title  to  the  flour 
passed,  so  that,  on  transferring  it  to  the  National  Bank  of  Eedemp- 
tion  for  an  antecedent  debt,  under  an  agreement  that  the  bank  should 
ceil  the  flonr  on  its  arrival  in  Boston,  and  credit  him  on  the  debt,  he 
lost  control  of  the  floor.  •  When  the  plaintiff,  on  discovery  of  Whit- 
comb's  insolvency,  notified  the  defendant  not  to  deliver  the  flour  to 
him  or  his  assigns,  did  the  right  of  stoppage  in  transitu  exist  ? 

There  are  no  circumstances  disclosed  to  show  the  bill  of  lading  was 
not  fairly  and  honestly  assigned  and  transferred  by  Whitcomb;  and, 
if  the  antecedent  debt  is  a  valuable  consideration,  the  answer  to  this 
question  must  be  in  the  negative.  Authorities  differ  upon  this  point, 
and  some  courts  hold  that  such  transfer  as  security  for  a  pre-existing 
Mti  is  not  for  a  valuable  consideration,  and  does  not  defeat  the  right 
of  stoppage  in  trantitu,  bot  the  United  States  sopreme  coort  (Rail- 
road Co.  V.  National  Bank,  102  U.  S.  14)  has  announced  the  rule  to 
be  that  soch  transfer  is  not  an  improper  use  of  commercial  securi- 
ties, and  the  bona  fide  holder  ia  not  affected  by  equities  or  defenses 
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between  prior  parties  of  which  there  was  no  notice.  True,  in  the 
case  of  Railroad  Co.  T.  National  Bank  the  transfer  was  of  promissory 
notes,  but  the  rule  extends  to  all  commercial  securities,  inolading 
bills  of  lading ;  and  the  case  of  Leask  v.  Scott,  3  Q.  B.  Div.  376,  which 
was  a  transfer  of  a  bill  of  lading,  is  cited  with  approval  by  Judge 
Gliffobd  in  bis  opinion.  The  transfer  and  assignment  of  a  bill  of 
lading  is  equivalent  to  a  delivery  of  the  property  described  therein. 

In  this  case  the  bill  of  lading  was  delivered  to  Whitcomb  by  the 
Tremont  Bank,  with  intent  to  put  the  flour  within  his  reach.  The 
draft  was  drawn  against  the  flour,  and  was  received  by  the  bank  be- 
fore its  arrival.  Such  symbolical  delivery  is  sufficient  to  pass  title. 
These  instruments  are  well  known  to  the  commercial  world.  They 
represent  the  property  described ;  and  iu  the  bands  of  the  holder  they 
are  evidence  of  ownership.  Pollard  v.  Vinton,  105  U.  B.  8.  The  de- 
livery, with  intent  to  pasa  the  title  to  the  property,  does  so,  although 
drawn  to  order  of  shipper,  and  unindorsed,  and  such  assignment  ab- 
solutely transfers  title  to  the  property  as  would  a  bill  of  sale.  Afc- 
Neil  V.  Hill,  1  Woolw.  97. 

It  is  urged  that  the  bill  of  lading,  running  to  order  of  the  shipper, 
and  delivered  to  Whitcomb  without  indorsement,  carried  on  its  face 
notice  that  he  held  it  subject  to  equities  between  prior  parties.  The 
Tremont  Bank  was  the  agent  of  plaintiff,  and,  in  the  absence  of  any 
instructions  further  than  appeared  by  the  indorsement  on  the  draft, 
bad  no  right  to  hold  the  bill  of  lading  after  the  draft  was  accepted. 
It  is  of  no  importance  that  it  was  delivered  unindorsed.  It  was  the 
intention  of  the  shipper  that  its  agent  should  deliver  the  bill  of  lad- 
ing on  the  acceptance  of  the  draft.  Such  is  the  legal  inference  from 
the  facts,  and  it  is  not  qualified  by  the  additional  words  "for  collec- 
tion."    National  Bank  v.  Merchants'  Bank,  »upra, 

Judgment  for  defendant. 


{Oireua  Court,  JIT.  2>.  Alabama.    March,  1888.) 
1.  EzircuTOBS  xim  ADHiHiaTRA.TOB»— Aonov— Piaadihg— iLratnnsTB^TOR  Boui 

DlSTBIBUTEB. 

When  a  person  brings  a  suit  ss  administratrix,  alleges  that  she  has  fully  ad- 
ministered the  estate,  made  hei  final  settlement,  and  that  flhe  is  the  sole  dis- 
tributee thereof,  she  is  really  suing  in  her  own  right,  and  neither  as  adminis- 
tratrix, assignee,  nor  distributee. 
8.  Same — Conversion. 

Although  the  action  is  naaned  a  "plea  of  treepags  on  the  case,"  tt  Is  imma- 
terial that  the  facts  declared  make  out  an  illegal  conversion.  B4«$  v.  OoaU, 
65  Ala.  256. 

>  Heported  by  Jomph  P.  Corner,  Bsq.,  of  tiie  New  Orleans  bar. 
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S.  Sakb — ^RiQHT  TO  Sub. 

An  administrator  may  sue  in  liis  own  right  for  the  conTersion  of  g^ods  be- 
longing to  the  estate,  although  acquired  after  the  death  of  the  intestate. 

4.  MORTQAOE — FOKECLOSURE  SaLE— RIGHTS  OP  PURCHASER— QrOWINQ  CbOPS. 

A  mortgage  of  land  does  not  affect  the  growing  crops  until  entry  under  the 
mortgage,  and  then  all  crops  not  severed  pass  with  the  land.^ 
3.  Save— MoRTOAOE  of  Crops. 

A  mortgage  of  the  crops  made  by  the  mortgagor  of  the  realty,  in  possession, 
is  a  sale  of  the  crops,  and  in  law  operates  snda  a  severance  that  tkey  do  not 
pass  at  a  subsequent  sale  under  the  mortgage  of  the  realty. 

At  Law.     On  demarrer  and  merits. 

The  complaint  in  this  case  was  as  follows : 

'Elizabeth  E.  White,  the  plaintiff,  a  citizen  and  a  resident  of  the  slate  of 
Illinois,  by  attorney,  complains  of  the  defendant,  Robt.  h,  FuUey,  a  citizen 
of  Alabama,  residing  in  said  Northern  district,  summoned,"  etc.,  "of  a  plea 
of  trespass  on  the  case: 

"For  that  whereas,  heretofore,  to-wit,  on  and  before  the  twenty-fourth 
day  of  May,  A.  D.  1879,  plaintiff,  by  appointment  in  due  form  of  law  in  the 
probate  court  of  Madison  county,  in  the  state  of  Alabama,  was  elected  and  ap- 
pinnted  to  be  the  administratrix  of  the  estate  of  Micliael  White,  deceased,  and 
at  the  time  aforesaid  plaintiff  was  acting  as  such  administratrix  in  settling  the 
estate  of  ber  said  decedent;  and  plaintiff  avers  that  as  such  administratrixshe, 
except  as  herein  otherwise  appears,  fully  administered  said  estate,  and,  to- 
wit,  on  the  eighteenth  day  of  April,  1881,  made  her  final  settlement  of  said 
estate  in  the  probate  court  of  said  Madison  county;  and  the  plaintiff  was  and 
is  tbe  sole  distributee  of  her  said  decedent's  estate,  which  estate  was  solvent 
on  soch  settlement. 

"And  the  plaintiff  further  avers  tliat  while  she  was  acting  as  administra* 
trix  of  said  estate  as  aforesaid,  and  at  the  request  of  one  Robei't  W.  Coltart, 
she  loaned  to  said  Coltart,  on,  to-wit,  on  the  twenty-fourth  day  of  May,  1879, 
the  sum  of  fifteen  hundred  dollars,  for  which,  and  as  evidence  thereof,  the 
said  Coltart  made  his  bond  or  writing  obligatory  of  date  as  last  aforesaid,  for 
said  sum  of  fifteen  hundred  dollars;  and  to  secure  the  payment  of  said  sum  of 
ffteen  hundred  dollars  the  said  R.  W.  Coltart,  on  said  twenty-fourtli  day  of 
May  aforesaid,  made  and  executed  his  certain  mortgage,  whereby  the  said 
Coltart,  among  other  things,  did  give,  grant,  bargain,  sell,  and  convey  to 
idaintiff  bis  entire  crop  of  corn  and  cotton  to  be  grown  by  the  said  CoJtart 
«B  his  plantation  situated  in  the  Big  Cane,  in  said  county  and  state,  upon  tbe 
conditions  in  said  mortgage  set  out;  tbe  said  crop  of  corn  and  cotton  then 
having  been  planted,  and  being  then  in  process  of  cultivation,  by  said  Col- 
tart,  on  his  said  plantation. 

"And  plaintiff  further  avers  that  the  crop  so  grown  for  said  year  1879 
aoMonted  to  twenty-seven  bales  of  cotton,  of  great  value,  to-wit,  of  the  value 
of  fifteen  hundred  dollars;  and  the  com  so  grown  on  the  said  plantation  for 
Hid  year  amounted  to  twelve  hundred  bushels,  of  the  value,  to-wit,  of  the 
value  of  six  hundred  dollai's;  and  that  all  of  said  corn  and  cotton  so  grown 
as  aforesaid  was  embraced  in  and  covered  by  said  mortgage. 

"And  plaintiff  further  avers  tliat  on,  to-wit,  on  or  about  the  eleventh  day 
of  October,  A.  D.  1879,  the  said  Robert  L.  Pulley,  the  defendant,  entered 
apon  tbe  plantation  aforesaid  on  which  said  crop  of  corn  and  cotton  then 
was,  and  took  and  carried  away  all  and  entire  the  said  twenty-seven  bales  of 
cotton,  and  the  said  twelve  hundred  bushels  of  corn,  and  converted  the  same 
to  his  own  use;  and  by  such  taking  and  carrying  away  and  conversion  as 
aforesaid  by  the  said  defendant,  the  security  for  the  payment  of  the  debt  due 

'Seenotest  end  of 
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fronj  the  gatd  Coltart  to  plaintiff  was  taken  away,  destroyed,  and  rendered  of 
ho  avail  as. a  security  to  plaintifF  for  her  said  deli>t  so  due  her  from  the  said 
Ck>ltart;  and  the  said  debt  so  due  as  aforesaid,  together  with  the  interest 
thereon,  is  yet  due  and  unpaid,  except  that  the  same  is  entitled  to  a  credit  of 
five  liundred  and  eighty-seven  ($587)  dollars  paid  thereon  on  the  thirteentli 
day  of  December,  1879. 

"And  plaintiff  further  avers  that  the  said  Coltart  departed  this  life  on,  to- 
wit,on  the  fifth  day  of  September,  1879,  leaving  no  property,  estate,  or  effects 
liable  to  the  payment  of  plaintiff's  debts  now  due  as  aforesaid,  nor  out 
of  which  the  same  could  be  made;  and  plaintiff  is  tlie  owner  of  said  debt  and 
mortgage  aforesaid,  and  is  entitled  to  the  proceeds  thereof. 

"Wliereby,  and  by  reason  of  the  premises,  a  right  of  action  hath  ac- 
crued to  the  plaintiff  to  have  and  recover  of  the  defendant  two  thousand  dol- 
lars ($2,000)  as  damages;  hence  this  suit." 

To  this  declaration  the  defendant  demurred  as  follows : 

"(1)  That  said  declaration  does  not  show  in  what  manner  the  said  plaintiff 
acquired  her  title  to  the  said  mortgage  and  debt;  (2)  that  said  plaintiff  did 
not,  at  the  time  of  the  alleged  taking  of  said  crop  of  corn  and  cotton,  have 
such  title  thereto,  or  interest  therein,  or  in  and  to  the  indebtedness  secured 
by  said  mortgage,  as  entitles  her  in  law  to  maintain  this  action;  (3)  that  said 
action  is  of  tort,  and  cannot  be  maintained  by  the  plaintiff,  whose  declaration 
shows  that  the  riglit  of  action  accrued  to  her  as  administratrix,  and  not  in 
her  individual  chitracter;  (4)  that  said  declaration  shows  that  no  damage 
in  law  hits  been  done  said  plaintiff  for  which  this  action  can  be  maintained; 

(5)  ttiat  the  property  alleged  in  said  declaration  to  have  been  taken  and  car- 
ried away  by  the  defendant,  and  by  him  converted  to  his  own  use,  is  by  said 
declaration  alleged  to  have  been  the  property,  of  the  plaintiff  as  administra- 
trix of  the  estate  of  Michael  White,  deceased,  and  not  the  property  of  the 
plaintiff  in  her  individual  capacity;  wlierefore  plaintiff,  in  her  individual 
capacity,  has  no  action  against  defendant  for  any  trespass  upon  or  wrong 
to  said  property  of  said  administratrix  of  said  Michael  White,  deceased; 

(6)  that  plaintiff,  as  sole  distributee  of  the  estate  of  Michael  White,  de- 
ceased, cannot  maintain  any  action  for  the  alleged  wrong  or  trespass 
against  the  plaintiff  as  administratrix  of  the  estate  of  said  Michael  White, 
deceased;  (7)  that  said  declaration  contains  no  averment  that  any  judg- 
ment or  decree  of  a  court  of  competent  jurisdiction  has  been  rendered  vest- 
ing in  the  plaintiff,  as  sole  distributee  of  said  Michael  White's  estate,  the 
riglit  of  action  upon  the  tort  alleged  in  said  declaration ;  (8)  that  the  plain- 
tiff cannot  sue  in  this  court  on  the  trespass  or  tort  alleged  in  the  declaration 
for  the  reason  that  it  is  not  alleged  in  said  declaration  that  at  the  time  siiid 
tort  or  trespass  is  alleged  to  have  been  committed  said  administratrix,  or  said 
plaintiff,  wsis  a  non-resident  of  the  state  of  Alabama;  (9)  that  the  plaintiff, 
as  sole  distributee  of  the  estate  of  Michael  White,  deceased,  hath  complained 
against  said  defendant  as  in  a  plea  of  trespass  on  the  case  for  alleged  wrongs, 
or  trespasses,  against  the  administratrix  of  said  Michael  White's  estate, 
whereas,  the  declaration  ought  to  have  been  in  a  plea  of  trover  for  the  value- 
of  the  property  alleged  to  have  been  taken- and  converted  by  the  defendant." 

Without  waiving  the  demurrer  the  parties  waive  trial  by  jnrj,  and 
submit  the  case  to  the  court  on  the  demurrer  and  the  merits;  the  de- 
fendants pleading  the  general  issue,  and  setting  up  title  under  prior 
mortgages,  in  case  the  demurrer  is  overruled.  The  plaintiff  provea 
the  case  substantially  as  made  in  the  declaration.  The  defendant 
proves  (1)  a  mortgage  by  plaintifiF's  grantor,  Coltart,  of  land  to  a  Mrs. 
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HamSlon,  of  date  April  34,  1878,  law-day  Janiiaiy  1, 1870;  (3)  deed 
.  bj  Mrs.  Hamilton  to  defendant,  Pulley,  under  sale  of  the  mortgaged 
land,  October  11,  1879,  deed  dated  October  15,  1879;  (3)  mortgage 
far  Coltart  and  wife,  September  18,  1876,  to  Folley,  defendant,  of 
land  to  secure  debt  of  $2,300,  law-day  September  18, 1877;  (4)  proof 
that  land  embraced  in  said  deeds  and  mortgages  is  the  same  as  that 
upon  which  the  crops  claimed  by  plaintiff  wore  grown;  that  Pulley 
entered  into  possession  of  the  land  on  which  the  crops  were  grown 
under  his  mortgage  of  September  18, 1876,  immediately  on  the  death 
of  Cbltart,  about  the  middle  of  September,  1879,  while  the  crops 
claimed  by  plaintiff  were  standing  ungathered;  that  Pulley  gathered 
the  crops  while  holding  the  land  under  his  own  mortgage,  and  as  pur- 
chaser nnder  the  sale  under  Mrs.  Hamilton's  mortgage ;  and  at  the 
time  of  entering  had  no  knowledge  of  Mrs.  White's  claim,  but  learned 
of  it  soon  after. 

L.  W.  Day  and  Humes,  Gordon  d  Sheffei/,  for  plaintiff. 

R.  C.  BrickeU  and  Cahaniat  <i  Ward,  for  defendant. 

Pabdeb,  J.  The  question  raised  by  the  demurrer  as  to  the  plain- 
tiff's right  to  maintain  thi6  action  has  been  one  of  difficulty,  because 
the  declaration  contains  the  nnnecessarystatements  that  plaintiff,  as 
administratrix  of  the  estate  of  Michael  White,  has,  except  as  other- 
vise  appeaiiB,  filed  her  final  account  of  administration,  and  that  plain- 
tiff is  the  sole  distributee  of  the  said  estate.  The  learned  counsel  for 
defendant  have  plausibly  assumed  that  plaintiff  was  suing  in  the  ca- 
pacity of  distribntee  for  an  alleged  conversion  suffered  in  her  capacity 
u  adminlBtratriz,  and  have  contended  that  the  suit  must  fall  because 
the  right  of  action  for  a  tort  is  not  assignable,  and  because  the  dis- 
tributees  of  an  estate  can  only  enforce  their  rights  through  an  admin- 
istration. 

Upon  the  examination  I  have  given  the  matter,  I  am  inclined  to 
the  opinion  that  their  contention  is  well  founded,  if  the  plaintiff  is 
taing  as  assignee  or  distributee ;  but  I  have  concluded  that  the  plain- 
tiff is  suing  in  her  own  right,  and  neither  as  administratrix,  assignee, 
nor  distributee.  I  am  inclined  to  think  that  the  unnecessary  aver- 
nents  referred  to  were  inserted. by  the. counsel  for  plaintiff  to  support 
some  theory  of  the  case  not  yet  developed.  That  the -action  is  named 
a  'plea  of  trespass  on  the  case,"  while  the  facts  declared  make  out 
ta  illegal  conversion,  is  immaterial,  and. the  authorities  cited  as  to 
the  necessity  of  the  right  of  possession  in  order  to  maintain  an  action 
•f  trespass  are  tberefoire  irrelevant. 

In  the  case  of  Rees  v.  Coats,  €5  Ala.  256,  it  is  decided  that  "a 
person  who  has  a  valid  lien  nnder  a  verbal  mortgage,  on  a  crop  which 
was  not  planted  when  the  mortgage  was  given,  may  maintain  a  spe- 
cial action  on  the  case  against  another  who,  with  notice  of  such  lien, 
has  converted  the  crop  when  gathered  to  his  own  use."  See,  also, 
CUumbvt  Iron^icork$  y.  Renfro,  71  Ala.  579.    These  authorities  are 
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saffioient  to  snpport  the  plaintiff's  action,  so  far  bs  the  form  or  dtyle 
of  it  is  concerned. 

As  to  the  right  of  the  plaintiff  to  sne  in  her  own  name  for  a  tort 
against  property  of  the  estate,  I  find  in  Williams  on  Executors  the 
following  declared: 

"  Upon  the  death  of  the  testator  or  intestate,  if  any  injury  is  after wai'ds  done 
to  his  goods  and  chattels,  the  executor  or  administrator  may  bring  an  action 
for  damages  for  tort;  and  under  such  circumstances  lie  has  his  option  either 
to  sue  in  liis  representative  capacity,  and  declare  as  executor  or  admi  nistrator, 
or  to  bring  the  action  in  his  own  name,  and  in  his  individual  character.  So 
with  respect  to  the  action  of  trover,  if  the  goods  are  taken  and  converted  after 
his  death,  and  before  the  executor  has  obtained  possession  of  them,  he  may 
either  bring  an  action  in  his  own  name  without  alleging  himself  executor,  or 
he  may  sue  as  executor,  and  declare  either  that  the  testator  was  possessed  of 
the  goods,  and  the  defendant,  after  his  death,  converted  them,  or  he  may  al- 
lege that  he  himself  was  possessed  as  executor,  and  the  defendant  converted 
them."    See  Williams.  Ex'rs,  784. 

"  Where  the  action  accrues  to  the  executor  or  admi  nistrator  upon  a  contract 
made  by  or  with  him  as  such,  after  the  death  of  the  testator  or  intestate,  or 
for  an  injury  done  to,  or  conversion  of,  the  property  of  the  testator  or  intes- 
tate, in  tiie  hands  or  possession  of  the  executor  or  administrator,  after  tbe 
death  of  the  intestate  or  testator,  the  action  may  and  ought  to  be  brought  in 
the  proper  name  of  the  executor  or  administrator,  but  not  as  such."  Id. 
785,  note,  and  authorities  there  cited. 

It  follows  that  an  administrator  may  sue  in  his  own  right  for  the 
conversion  of  goods  belonging  to  the  estate,  although  acquired  after 
the  death  of  the  intestate.  In  the  present  case  it  may  be  noticed, 
too,  as  bearing  on  the  right  of  plaintiff  to  sue  individually,  that  the 
declaration  does  not  show  that  tbe  money  loaned  Coltart  was  the 
money  of  the  estate,  nor  that  the  bond  and  mortgage  given  by  Coltart 
were  given  to  the  plaintiff  as  administratrix.  The  demurrer  should 
be  overruled. 

On  the  merits,  the  question  is  whether  the  mortgage  given  by 
Coltart  to  plaintiff  operated  a  severance  of  the  growing  crops  mort- 
gaged from  the  realty.  I  think  it  clear  that  a  mortgage  of  land  does 
not  affect  the  growing  crops  until  entry  under  the  mortgage,  and  then 
all  crops  not  severed  pass  with  the  land.  See  2  Jones,  Mortg.  §  1658, 
and  cases  cited ;  and  Coffey  v.  Hunt,  75  Ala.  236.  Tbe  crop  in  this 
case  alleged  to  have  been  converted  was  not  physically  severed  at 
the  time  defendant  entered  under  his  mortgage,  nor  entirely  gathered 
when  defendant  purchased  at  the  sale  under  Mrs.  Hamilton's  mort- 
gage. 

But  the  plaintiff  contends  that  Coltart  had  the  right  to  sell  the  grow- 
ing crops  at  the  time  be  gave  plaintiff  a  mortgage  on  them,  and  that 
giving  the  mortgage  operated  a  legal  severance  of  the  crops.  The 
mortgagee  may,  if  he  sees  fit,  enter  at  any  time  after  default;  but  if 
he  chooses  to  leave  the  mortgagor  in  possession  he  consents  that  the 
profits  may  be  received  by  the  mortgagor,  and  held  without  aoeoaut. 
See  Hil.  Mortg.  187.     The  ri^isof  the  mortga((or  in  the  mortgaged 
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pnndses  ate  well  settled.  He  is  regarded  as  the  owner  of  the  prop< 
«t7  88  against  all  the  world  except  the  mortfragee.  "He  has  the 
power  of  conveying  or  leasing  the  premises  subject  to  the  incam- 
bmnce,  and  is  entitled  to  the  rents  and  profits  until  they  are  inter- 
«q>ted  by  some  active  assertion  of  claim  to  them  by  the  mortgagee." 
Comer  r.  Sheehan,  74  Ala.  452;  Falkner  y.  Campbell,  Id.  359;  John- 
tUm  T.  Riddle,  70  Ala.  219.  Even  tbongh  the  mortgage  may,  in  terms, 
(pve  a  lien  npon  the  profits  and  income  until  possession  of  the  mort- 
gaged premises  is  taken,  or  something  equivalent  done,  they  belong 
to  the  mortgagor.  See  Johnston  v.  Riddle,  supra;  Fosdick  v.  Schall, 
99  U.  S.  353.  "A  mortgagor  of  real  estate  is  not  liable  for  rent  while 
in  possession.  He  contracts  to  pay  interest,  not  rent."  Oilman  v. 
Telegraph  Co.,  91  U.  S.  616,  617.  A  mortgagor  is  entitled  to  sever, 
in  law  or  in  fact,  the  crops  which  stand  upon  bis  land  at  any  time 
prior  to  the  destruction  of  his  title  by  sale  or  entry  under  the  mortgage. 
This  resnlts  from  his  ownership,  and  consequoit  right  to  the  use  and 
profit  of  this  land."  Willis  v.  Moore,  59  Tex.  628.  See  Bittinger 
I.Baker,  29  Pa.  St.  70;  Buckout  -v.  Swift,  27  Cal.  433;  Freem. 
Exns,  §  ll3.  In  Myers  v.  White,  1  Bawle,  353,  it  was  decided  that, 
«Ten  after  the  commencement  of  a  suit  on  a  mortgage,  the  mortgagor 
.  may  dispose  of  his  growing  crop,  and  then  it  will  not  pass  to  the  sher- 
iff's vendee  though  it  be  still  growing  on  the  land,  and  this  decision 
is  indorsed  as  correct  law  in  90  Pa.  St.  217.  In  Willis  v.  Moore  the 
decision  qnoted  is  put  upon  the  ground  that  a  mortgage  in  Texas  is 
a  mere  security  for  debt,  and  in  Bittinger  v.  Baker  the  opinion  of  the 
court  is  based,  in  part,  on  the  law  of  Pennsylvania  as  to  mortgages 
being  liens  on  land,  and  not  titles  to  it.  In  this  last  case,  however, 
the  court,  after  a  review  of  the  Pennsylvania  and  common-law  au- 
thorities, says: 

"The  principle  of  these  cases  is  that  where  a  person  Is  in  possession  of 
iaod  under  a  title  that  may  be  determined  by  an  uncertain  event  not  within 
his  control,  it  is  essential  to  the  interests  of  agriculture  that  such  a  determina- 
tion of  his  lease  shall  not  prevent  him  from  reaping  what  he  has  sown.  Co. 
Litt.  55;  4  Kent,  Comm.  73;  3  Watts,  405.  It  is  a  rule  demanded  by  the  com- 
mon sense  of  the  people,  and  depending  on  it;  and  if  it  does  not  extend  to  a 
case  like  tlie  one  we  are  considering,  then  we  have  revealed  to  us  this  strange 
anomaly  of  a  rule  of  common  law  or  general  custom  that  is  unknown  to  the 
people,  and  that  operates  as  a  snare  to  them  when  acting  on  the  dictates  of 
coaunon  sense. " 

The  only  Alabama  case  to  which  my  attention  has  been  called,  and 
bearing  on  the  point  in  hand,  is  to  the  effect  that  "a  transfer  of  a 
not  note  after  the  gr^t  of  the  reversion  is  subject  to  the  rule  that 
the  rent,  as  an  incident,  passes  and  inures  to  the  owner  of  the  rever- 
sion; bat  if  the  rent  is  assigned  while  the  lessor  is  still  the  owner  of 
the  reversion,  and  the  reversion  is  afterwards  conveyed,  the  rent  and 
the  reversion  are  effectually  severed."  Alabama  Gold  Life  Ins.  Go.  v. 
Oliner,  1  South.  Law  T.  159.  In  Tlershey  v.  Metzc/ar,  90  Pa.  St.  217. 
it  was  held  that  where,  under  a  claim  for  exemption,  an  appraisement 
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of  a  growing  orop  bad  been  made  under  a  previous  exeeutioa,  it  opart 
ated  a  severance  in  law,  although  under  the  execution  on  wbioh  th4 
land  was  sold  the  debtor  could  have  no  exemption  of  growing  oropsi 

The  general  rule  as  to  the  passing  of  growing  crops  with  the  landl 
is  as  defendant  claims ;  but  under  the  authorities  herein  cited,  and  oat 
principle,  I  think  I  should  liold  in  this  case  that  the  mortgage  of  tba 
crops  made  by  Goltart,  the  mortgagor  of  the  realty  in  possession,  ta 
the  plaintiff,  was  a  sale  of  the  crops,  and  in  law  operated  such  a  sev- 
erance that  they  did  not  pass  at  the  subsequent  sale  under  the  mort-; 
gage  of  the  realty. 

For  the  foregoing  reasons,  and  the  law  and  the  evidence  being  in:' 
favor  of  the  plaintiff  and  against  the  defendant,  it  is  ordered,  adjudged, 
and  decreed  that  the  plaintiff,  Elizabeth  White,  do  have  and  recover 
of  the  defendant,  Robert  L.  Pulley,  the  sum  of  $913,  with  legal  in- 
terest according  to  the  law  of  Alabama  thereon  from  December  13, 
1S79,  and  all  costs  of  suit. 

NOTE. 

Cro]>s  fully  matured  do  not  pass  by  a  sheriff's  deed  upon  foreclosure  sale  of  tlie  land. 
Bveringliaiu  v.  Braden,  (Iowa.)  12  N.  W.  Rep.  14i. 

A  luurtgagor,  and  those  claiming  under  him,  having  the  right  to  the  possession  and 
use  of  tlie  mortgaged  property  after  foreclosure  sale  until  his  title  is  divested  by  due 
course  of  law,  may  cut  ami  remove  all  crops  growing  upon  the  mortgaged  premises,  in 
the  usual  course  of  good  fanuiug,  until  the  confirmation  of  the  mortgage  sale.  .  Alien 
V.  Eldcrkin,  (Wis.)  22  N.  W.  Rep.  842. 

After  the  foreclosure  of  a  mortgage  upon  a  tract  of  real  estate,  the  mortgagor  planted 
a  crop  of  com  thereon,  which  was  immature  and  growing  whan  the  land  was  sold  pur- 
suant to  the  decree  of  foreclosure.  One  day  before  the  sale  of  the  land  the  mortgagor 
sold  the  com  to  another,  who  claimed  the  same  as  against  the  purchaser  of  the  land. 
Sdd,  that  the  lien  of  the  mortgage  and  deoree  of  foreclosure  attached  to  the  growine 
crop  as  well  as  to  the  land,  and  that  the  purchaser  of  the  land  under  the  decree  woulu 
be  entitled  to  the  growing  and  nnsevered  crop  in  preference  to  the  vendee  of  the  mort- 
gagor, unless  there  was  •  reservation  of  the  crop,  or  unless  the  purchaser luid  waived 
bis  right  to  claim  the  same.    Beckman  v.  Sikes,  (Kan.)  10  Pac.  Rep.  592. 


Lafauoi  v.  Eikleb  and  others.* 
(Oireuit  Court,  E.  D.  Loui»icma.    March  26, 1886.) 

1.  PETrroBT  Action. 

In  a  petitory  action,  the  plaintiff  must  rely  on  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  his  aaversary. 

2.  Prescription. 

Defendants  having  shown  that  they  and  their  authors  had  been  in  posses-' 
sion  of  the  real  property  for  a  period  of  more  than-SO  years,  they  are  protected 
in  the  title  thus  acquired  until  a  better  is  shown. 

At  Law. 

Ernest  T.  Floranee,  for  plaintiff. 

Jamet  D.  Avyustin,  for  defendants. 

>  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  Kew  Orieana  bar. 
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BtLLmoB,  J.  The  defendants  in  this  oase  deritdtitie  thrOagh  Bap- 
tiste  St.  Aimand,  \rbo  claims  to  have  purchased  in  1830  from  the 
United  States,  among  other  lands,  section  No.  119,  in  which  is  in- 
claded  the  tract  in  dispute,  and  to  have  obtained  a  patent  therefor 
on  the  seventeenth  day  of  September,  A,  D.  1868.  The  plaintiff,  de- 
riving title  through  Emile  St.  Armand,  claims  that  he  entered  the 
same  tract  in  18.55,  and  obtained  a  patent  for  it  in  1878. 

In  the  view  the  court  takes  of  the  case,  it  is  not  necessary  to  in- 
quire into  this  apparent- conflict  of  these  patents;  nor  is  it  necessary 
to  investigate  as  to  whether  the  land  in  controversy  is  within  the 
proper  limits  of  the  Paul  Loup  grant, — since,  in  1866,  the  United 
States  relinqaished  claim  to  all  lands  covered  by  said  grant,  reserv- 
ing all  rights  of  settlers  thereon,  by  whatever  title  they  claimed  to  hold. 

This  being  a  petitory  action,  the  plaintiff  must  rely  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of  that  of  his  adversa- 
ries. The  court  is  of  opinion  that  it  has  been  established  that  neither 
the  plaintiff,  nor  any  one  through  whom  he  claims  title,  has  ever 
been  in  possession  of  these  lands  in  bis  own  right.  Their  author, 
Emile  St.  Armand,  with  his  family,  for  about  two  years  lived  on  these 
lands  by  permission  of  Lartigue  Mongrue,  who  was  then  in  posses- 
sion, and  removed  from  them  in  1857,  when  Mongrue  leased  it  to  other 
tenants.  THe  evidence  establishes,  also,  that  the  defendants,  and 
the  anthers  of  their  title,  have  been  in  actual  possession  of  the  lands 
in  controversy  for  a  period  of  more  than  80  years.  They  are  pro- 
tected in  the  title  thus  acquired  until  a  better  is  shown.  The  plain- 
tiffs have  failed  to  show  a  better  title. 

Judgment  for  defendants,  with  costs. 


In  re  Hiooi\s  and  others.* 

{Cireuit  Court,  Jf.  D.  Texas.    April,  1886.) 

.  Railroad — Receivkks  akd  Thbib  EMFLOTEa. 

Receivers  are  sworn  officers  of  the  court,  and  their  aeents  and  employes  in 
operating  the  railway  are,  pro  hoc  vice,  the  officers  of  the  court.  As  such  oi- 
fleers,  t^ey  are  responsible  to  the  court  for  their  conduct;  and,  if  they  will- 
fully injure  the  property  or  endanger  it.  or  seek  to  cripple  its  operation  in  the 
hands  of  the  receivers,  tliey  can  and  will  be  made  to  answer  therefor.  At  the 
same  time,  these  officers,  and  the  property  of  the  company  in  the  custody  of 
the  court,  are  entitled  to  and  must  have  the  full  protection  that  the  court  can 
give,  under  the  laws  of  the  land;  and  this,  whether  the  grievance  comes  from 
within  or  without. 

L  COXTKIIFT  OF  COUBT. 

It  is  well  settled  that  whoever  unlawfully  Interferes  with  property  in  the 
possession  of  a  court  Is  guilty  of  contempt  of  that  court,  and  it  is  equally  well 
settled  that  whoever  unlawfully  interferes  with  officers  and  agents  of  the  court 
ia  the  full  and  complete  possession  and  management  of  property  in  the  cua- 

■  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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iodj  of  tbe  eonrt  it  ^iitf  of  a  contempt  of  eoQrt  snd  it  is  immstorial 

wUether  this  unlawful  mtenerence  oomea  in  the  way  of  actual  violence,  or  by 
intimidation  and  threats.' 

Proceedings  for  Contempt. 

Charles  B.  Pearre,  U.  S.  Atty.,  for  the  ponweotitioii. 

Mr,  Priest,  for  defendants. 

Pabdee,  3,  The  Texas  &  Pacific  Railway  Company  is  an  insolTsnt 
corporation.  At  tbe  sait  of  creditors  its  property,  railways,  and  roll* 
ing  stock  have  been  taken  into  the  possession  of  tbe  United  States 
circuit-court  for  the  Eastern  district  of  Louisiana,  to  be  heid  and  pre- 
served for  the  payment  of  liens  as  they  may  be  established.  In 
order  to  hold  and  preserve  the  property  and  tbe  franchises  which 
make  the  property  valuable  it  is  necessary  to  operate  the  same,  and 
the  court  has  appointed  receivers  to  operate  and  manage  the  several 
lines  of  railway  forming  tbe  Texas  &  Pacific  Bailway  line,  running 
from  New  Orleans  to  El  Paso. 

The  orders  of  the  circuit  court  for  the  Eastern  district  of  Louisiana 
have  been  entered  in  proper  ancillary  proceedings  in  each  district 
through  which  the  railway  lines  extend,  and  have  been  in  each  dis- 
trict ratified  and  confirmed  and  made  the  order  of  the  United  States 
eironit  court  for  such  district.  This  railway  property  is  therefore 
lawfully  in  the  hands  of  the  United  States  courts  in  this  circuit,  and 
is  entitled  to  and  must  have  the  protection  of  the  court.  The  re- 
ceivers are  sworn  officers  of  the  court,  and  their  agents  and  employes 
in  operating  tbe  railway  are,  pro  hac  vice,  the  officers  of  the  court. 
As  such  officers  they  are  responsible  to  the  court  for  their  conduct, 
and  if  they  willfully  injure  the  property,  or  endanger  it,  or  seek  to 
cripple  its  operation  in  tbe  hands  of  the  receivers,  they  can  and  will 
be  made  to  answer  therefor.  At  the  same  time,  these  officers,  and 
the  property  of  the  company  in  the  custody  of  tbe  court,  are  entitled 
to  and  must  have  the  full  protection  that  the  court  can  give  under  tbe 
laws  of  tbe  land ;  and  this,  whether  the  grievance  comes  from  within 
or  without. '  If  any  employe  of  the  receivers  has  any  grievance  or 
complaint  as  to  his  employment  or  wages  or  treatment,  he  can  bring 
the  matter  before  the  court,  and  the  court  will  hear  and  arbitrate,  and 
see  justice  done  in  the  premises. 

It  is  well-settled  law  that  whoever  unlawfully  interferes  with  prop- 
erty in  the  possession  of  a  court  is  guilty  of  contempt  of  that  court, 
and  I  regard  it  as  equally  well  settled  that  whoever  unlawfully  inter- 
feres with  officers  and  agents  of  tbe  court,  in  the  full  and  complete 
possession  and  management  of  property  in  the  custody  of  the  court, 
is  guilty  of  a  contempt  of  court ;  and  it  is  immaterial  whether  this 
unlawful  interference  comes  in  the  way  of  actual  violence,  or  by  in- 

'Respecting  tbe  IntwferenM  by  strilcen  with  property  in  the  luuida  of  the  courts,  and 
their  liability  therefor  in  criminal  contempt,  see  In  re  Doolittle,  23  Fed.  Bep.  644,  and 
note  by  Francis  Wharton,  64d-Ml. 
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tiraidation  and  threats.  The  emplojes  of  the  receivers,  although, 
fro  hae  vice,  officers  of  the  ooart,  maj  quit  their  employment,  as  can 
employes  of  private  parties  or  corporations,  provided  they  do  not 
thereby  intentionally  disable  the  property ;  bat  they  must  quit  peace- 
aUy  and  decently.  Where  they  combine  and  conspire  to  qait  with 
or  withont  notice,  with  tbe  object  and  intent  of  crippling  the  property 
or  its  operation,  I  have  no  doubt  that  they  thereby  commit  a  con- 
tempt; and  all  those  vho  combine  and  conspire  with  employes  to 
thns  qnit,  or,  as  officials  of  labor  organizations,  issue  printed  orders 
to  qoit,  or  to  strike,  with  an  intent  to  embarrass  the  court  in  admin- 
Bteiing  the  property,  render  themselves  liable  for  contempt  of  court. 

LabcR'  organizations  are  lawful  and  generally  laudable  associations, 
bat  they  have  no  legal  status  or  authority,  and  stand  before  men  and 
the  law  on  no  better  footing  than  other  social  organizations,  and  it 
is  preposterous  that  they  should  attempt  to  issue  orders  that  free  men 
are  boand  to  obey;  and  no  man  can  stand  in  a  court  of  justice  and 
dielter  himself  behind  any  such  organization  from  the  consequence 
of  his  own  unlawful  acts.  It  is  a  part  of  this  case,  and  has  been  es- 
tablished by  evidence  taken  under  the  direction  of  the  court,  that 
among  all  the  employes  of  the  receivers  in  operating  over  1,500  miles 
of  railway  there  was  no  complaint  made  to  the  receivers,  or  to  the 
court,  by  any  employe,  of  bad  treatment  or  insufficient  wages  or  other 
grievances ;  and  yet  orders  were  issued  from  a  secret  organisation  to 
all  their  employes  to  quit  work,  to  strike,  to  cripple  the  operations  of 
a  great  thoroughfare  for  travel  and  commerce;  and  many  employes, 
eonfederating  and  combining,  did  quit,  and  induced  and  forced  others 
to  quit,  and  did  hinder  and  delay  the  operation  of  the  railway,  and  did 
damage  the  property  in  the  possession  of  the  court  many  thousand 
dollars.  This  action  was  a  gross  contempt  of  court,  wholly  unreason- 
aUe  and  unjustifiable.  The  court  has  learned  through  the  newspa- 
pers, and  from  certain  scandalous  and  anonymous  circulars,  that  these 
wrongs  were  committed  because  the  agents  of  the  receivers  had  dis- 
charged as  incompetent,  and  -for  absence  without  leave,  a  certain 
employe,  and  refused  to  reinstate  him  at  the  demand  of  a  secret  labor 
organization  which  claimed  that  this  discharge  was  in  violation  of  an 
agreement  forced  upon  the  managers  of  the  road  prior  to  the  receiv- 
ership. However  this  may  be,  I  deem  it  proper  to  say  that,  if  true, 
the  reason  is  impertinent,  and  such  demands  cannot  be  tolerated. 

The  Texas  &  Pacific  Railway  property  is  in  the  hands  of  a  recog- 
nized constitutional  court  of  the  United  States,  fully  able  and  will- 
ing to  enforce  its  lawful  authority,  and  to  protect  its  officers;  and 
that  court  cannot  listen  to  demands  of  any  secret  organization, 
whether  alleged  to  be  social,  religious,  political,  or  economical  in 
character.  If  any  employe  was  improperly  discharged  by  the  re- 
ceivers or  their  agents,  the  court  was  open  to  hear  him,  and  was  will- 
ing to  see  justice  done.  No  such  complaint  has  been  made,  and  I 
doubt  much  if  sc^ch  case  exists ;  but  the  investigation  made  under 
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direction  of  this  oonrt,  and  the  development  of  afiFairs  since  the  strike 
'was  ordered,  satisfy  me  that  sach  alleged  reason  was  a  mere  scheme 
and  pretense,  and  that  the  real  motive  for  the  order  to  strike  was  to 
compel  a  recognition  of  a  certain  secret  labor  organization  (which, 
by  evidence,'  baa  been  shown  to  be  about  as  arbitrary  and  autocratic 
in  dealing  with  labor  as  the  famous  six  companies  of  China)  as  an 
existing  power,  so  that  its  officers  shall  be  consulted  in  the  operation 
and  management  of  railroads  in  which  they  do  not  own-  any  interest, 
And  of  which  they  do  not  even  pretend  to  be  employes ;  and  it  is  an 
indisputable  fact  that  nine-tenths  of  the  men  obeying  the  order  to 
strike  were  not  aware  of  the  alleged  nor  real  reason  which  was  at 
the  bottom  of  the  arbitrary  order,  whioh  was  to  result  in  so  znach 
injury  to  them  and  damage  to  the  public.  These  present  cases  show 
that  peaceable  trifling  with  the  courts  of  the  land  was  not  auffioiently 
criminal  in  the  eyes  of  many  of  the  leaders  of  these  misguided  men, 
and  they,  with  others,  have  undertaken  to  order  that  railway  property 
in  the  hands  of  the  United  States  courts  should  not  be  operated  and 
managed  at  all  unless  with  their  consent,  and  upon  their  terms ;  and 
violence  and  intimidation  and  bulldozing  have  been  resorted  to  to 
prevent  the  officers  of  the  court  from  performing  their  duties.  This 
intolerable  conduct  goes  beyond  criminal  contempt  of  court,  into  the 
domain  of  felonious  crimes;  but,  so  far  as  the  court  has  now  to  deal 
with  it,  it  is  a  matter  of  criminal  contempt  of  court. 

It  may  not  be  generally  known,  but  the  power  of  the  court,  under 
the  law,  in  punishing  such  cases,  is  unlimited  in  imposing  fines  or 
imprisonment.  The  extent  of  either  is  a  matter  wholly  within  the 
discretion  of  the  judge.  It  is  unnecessary  to  say  that  the  court  has 
no  desire  for  mere  punishment,  and  has  no  other  interest  in  the 
matter  than  to  vindicate  the  dignity  of  the  court,  protect  the  property 
in  its  charge,  and  that  the  judge  shall  fearlessly  and  honestly  dis- 
charge the  duties  incumbent  on  him  under  the  constitution  and  laws 
of  the  country.  Considering  the  offenses,  the  sentences  now  imposed 
are  light.     They  are,  however,  substantial  warnings. 

Memorandum  of  orders  made  and  sentences  imposed:  Timothy  Higgins, 
threatening  and  cursing  euipioyeii,  15  days  in  Dallas  jail.  Bichard  Gordon, 
intimidating  employes,  and  throwing  rocks  at  them,  severely  injuring  one 
Koberts,  90  days  in  Dallas  jail.  Perry  Thompson,  throwing  rocks  at  cars, 
plea  of  guilty  and  imprisonment  considered,  discharged.  Chas.  Wilson,  dis- 
placing switch  and  derailing  engine,  five  months  in  Dallas  jail.  E.  Bishop, 
Bobt.  Irwin,  F.  P.  Lowe.  F.  R.  Anderson,  William  Mace,  taking  forcible 
possession  of  switch  and  track,  resisting  oflScers  and  threatening  employes: 
Bishop,  three  months  in  Dallas  jail;  F.  P.  Lowe,  sentence  postponed  for  fur- 
ther inquiry  until  May  term,  and  released  on  bond  of  81,000  for  good  behav- 
ior and  appearance;  Bobert  Irwin,  discharged;  William  Mace  and  F.  B.  An- 
derson, sentence  deferred,  and  released  on  personal  recognizance.  Samuel 
Barry,  intimidating  employes,  etc.,  discharged.  Charles  Barton,  intimidating 
and  assaulting  employes,  30  days  in  Dallas  jail.  Ed.  Donahue,  sentence  post- 
poned, released  on  bond  of  $1,000  to  appear  when  notified.  In  the  case  of 
Gordon,  Wilson,  and  Bishop,  contempt  of  the  orders  of  court  was  aggra- 
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rated  hr  a  eriminal  endangering  of  life  as  well  as  property,  and  Gordon  and 
Wilson  both  exhibited  in  their  conduct  an  a3s<i3ain-like  disposition  and  intent. 
Bisbop'a  conduct,  though  unlawful,  was  bold  and  manly  in  compafisoa. 


Jones  v.  United  Btateb.* 
{Circuit  Oowi,  8.  D.  Georgia.    1886.) 

L  PosTAi.  Laws— Rev.  St.  §  5467— Ihdictjiest. 

In  an  indictment  for  stealing  under  section  S467  of  the  Revised  Ststntes,  if 
the  thing  within  the  statute  be  described,  no  value  need  be  alleged,  nor  proved 
if  alleged. 

Sl  Savb — Dbscsifttok  07  Ciceck. 

In  such  an  indictment  for  stealing  a  check,  the  check  stolen  ont  of  a  letter 
need  not  be  set  forth,  in  Juec  verba.  A  substantrve  description  of  the  check 
will  snfflce,  if  it  is  sufficient  to  inform  the  accused  of  what  he  was  charged' 
with  stealing,  and  to  protect  him  from  being  again  put  in  Jeopardy  for  the 
same  taking. 

t  Same — Ihdictheht  in  Wobds  of  Statute. 

The  indictment  being  in  the  words  of  the  statute,  those  words  must,  of  them- 
selves, fully,  directly,  expressly,  and  without  uncertainly  or  ambiguity,  set 
forth  all  the  elements  necessary  to  constitute  the  offense  intended  to  be  pun- 
ished.    U.  8.  V.  CarU,  105  U.  S.  611. 

On  Writ  of  Error  to  District  Court. 

W.  B.  Hill,  for  plaintiff  in  error. 

S.  A.  Darnall,  U.  S.  Atty.,  for  defendant  in  error. 

Pardee,  J.  The  defendant  prosecutes  a  yint  of  error  to  reverse  a 
judgment  of  the  district  court  of  this  district,  convicting  him  for  viola- 
tion of  section  5467  of  the  Revised  Statutes  of  the  United  States. 
The  second  count  of  the  indictment  under  which  the  defendant  was 
eoDvicted,  reads  as  follows : 

"And  the  grand  jurors  aforesaid,  upon  our  oaths  af  oresitid,  do  further  present 
that  on  the  said  nineteenth  day  of  July,  in  the  year  aforesaid,  said  Henry 
Jones,  being  then  and  tliere  a  person  employed  in  a  department  of  the  postal 
service  of  the  said  United  States  as  aforesaid,  did,  within  said  division  and 
district,  and  within  the  jurisdiction  of  said  court,  then  and  there  unlawfully 
steal,  and  take  out  of  a  certain  letter,  a  certain  check,  drawn  upon  the  Southern 
Bank  of  the  State  of  Georgia,  for  the  sum  of  S79.08,  payable  to  the  order  of 
J.  E.  Walker;  said  check  being  numbered  1,709,  and  dated  Darien,  Ga.,  July 
12, 1884,  and  the  same  being  signed  Bobert  P.  Paul,  secretary  and  treajsurer; 
the  said  check  being  of  the  value  of  979.08,  la'wfnl  money  as  aforesaid;  and 
tbes.-iid  check  having  been  then  and  there  inclosed  in  said  certain  letter,  which 
said  letter  bad  then  and  there  been  mailed  in  the  post-office  at  Temperance, 
6a.,  and  directed  to  S.  T.  Coleman  &  Co.,  Macon,  Ga.,  and  which  was  t,hen 
and  there  intended  to  be  conveyed  by  mail  from  said  post-offlce  at  Temper- 
uce,  €ra.,  to  the  post-offlce  at  Macon,  Ga. ;  and  the  said  Henry  Jones,  em< 
ployed  as  aforesaid,  did  then  and  there  steal  and  take  said  check  described  as 
aforesaid,  and  wliicb  was  then  and  there  contained  in  said  letter,  oat  of  the 

>Seported  by  Jos^h  P.  Horaor,  Esq.,  of  the  New  Orleans  bftr. 
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flame,  before  ^aid  letter  had  then  and  there  been  delivered  to  the  party  to  whom 
it  was  directed  as  aforesaid,  contrary  to  the  forna  of  the  statute  in  such  cases 
made  »nd  provided,  and  against  the  peace  and  dignity  of  the  8aid  United. 

States. " 

A  demurrer  was  filed  to  said  indictment  as  follows : 

"The  second  count  in  said  indictment  is  not  sufficient  in  law,  because  it 
charges  this  defendant  with  stealing  an  article  or  thing  having,  as  appears 
from  said  indictment,  no  value  whatever,  to-wit:  It  charges  defendant  with 
stealing  a  check  payable  to  the  order  of  one  J.  E.  Walker,  and  which  had  not 
been  by  said  Walker  indorsed  so  as  to  pass  the  legal  title  out  of  liim,  or  so  as 
to  be  collectible,  or  of  any  value  to  any  person  whatsoever,  and  because  it 
does  not  set  forth  the  ingredients  of  the  offense  of  larceny  or  stealing,  under 
the  law. " 

The  court  overruled  the  demurrer,  and  the  defendant  excepted. 

During  the  trial  of  said  case  the  district  attorney  ofiPered  in  evi- 
dence a  certain  check,  a  cop;  of  which  is  as  follows : 
"679.08.  Darikn,  «a.,  July  12, 1884. 

"Southern  Bank  of  the  State  of  Georgia,  of  Savannah,  0a. :  Pay  to  the 
order  of  J.  E.  Walker  seventy-nine  and  eight  one-liundiedth  dollars. 

"No.  1709.  KoBERT  Paul,  Sec.  and  Treas." 

With  the  following  indorsements  thereon: 

"J.  E.  Walker. 

"Pay  So.  Ex.  Co.,  or  order,  for  collection. 
"J.  N.  Sjjtth." 

Defendant's  counsel  objected  to  the  introduction  of  the  check  on 
the  ground  of  the  variance  between  said  check  and  that  described  in 
the  indictment,  to-wit:  That  the  check  mentioned  in  the  indictment 
was  not  described  as  indorsed,  whereas  the  check  offered  in  evidence 
had  been  indorsed  by  said  J.  E.  Walker,  so  as  to  pass  the  legal  title 
out  of  him,  and  so  as  to  make  the  same  collectible  in  the  hands  of 
any  person  into  whose  possession  it  came ;  and  because,  also,  the 
said  check  was  indorsed  by  J.  N.  Smith.  AH  these  objections  the 
court  overruled,  to  which  ruling  the  defendant  excepted.  Other  ex- 
ceptions were  taken  during  the  progress  of  the' trial,  but  they  are  not 
insisted  upon  at  this  time. 

After  verdict  coansel  for  defendant  filed  a  motion  in  arrest  of  judg- 
ment, as  follows : 

"Now  comes  the  defendant,  by  his  attorneys, being  the  term  at  which  con- 
viction was  had,  and,  after  verdict,  and  without  prejudice  to  any  demurrer 
now  on  tile  in  said  court,  prays  tlie  court  to  set  aside  the  verdict  and  judg- 
ment in  said  case,  and  discharge  the  defendant  without  day,  upon  the  fol- 
lowing grounds,  to-wit:  First.  That  the  indictment  in  said  case  is  wholly 
insu^icient  in  law  to  authorize  the  court  to  execute  said  j  udgment.  Seoond. 
The  second  count  in  said  indictment  is  not  sufficient  in  law,  because  it  charges 
the  defendant  with  stealing  an  article  or  thing  having,  as  appears  from  said 
indictment,  no  value  whatever,  in  that  it  charges  defendant  with  stealing  a 
check  payable  to  the  order  of  one  J.  E.  Walker,  and  which  had  not  been  by 
said  Walker  indorsed  so  as  to  pass  the  legal  title  out  of  him,  or  so  as  to  be 
collectible,  or  of  any  value  to  any  person  whatever;  and  because  it  does  not 
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■at  tatOk  Hw  legml  ingiedionte  of  the  offense  of  larceny  or  stealing,  ander  the 
Isv.  Third.  The  bill  of  indictment  is  fatally  defective  in  not  cliarging  to 
whom  the  dheck  or  order  belonged,  or  who  had  the  custody  or  control  of  the 
lame,  and  for  all  that  is  alleged  in  said  indictment  the  check  may  have  been 
the  property  of  and  belonged  to  the  defendant.  Fourth.  The  said  bill  of 
indictment  does  not  set  out  in  hoc  verba  the  check  or  paper  cliarged  to  have 
been  taken." 

The  eotart  ovemiled  said  motion  on  each  and  all  the  gronnds,  to 
which  decision  overmling  the  same  on  each  and  all  the  groands  the 
defendant  there  and  then  excepted. 

The  matters  relied  on  in  this  ooart  are  (1)  that  the  check  mentioned 
in  the  indictment  was  a  check  drawn  to  order,  and  not  indorsed,  and 
therefore  bad  no  valae ;  (2)  variance  between  tbe  cheek  described  in  the 
indictment  and  the  one  offered  on  the  trial  to  prove  the  indictment; 
(3)  that  tbe  indictment  is  insufficient  beoanse  the  offense  of  larceny  is 
not  folly  and  aptly  charged. 

1.  A  reference  to  the  statute  shows  that  "any  letter  of  credit,  note, 
bond,  warrant,  draft,  bill,  promissory  note,  covenant,  contract,  or 
agreement  whatsoever,  for  or  relating  to  the  payment  of  money,"  or 
"any  receipt,  acquittance,  or  discharge  of  or  from  any  debt,"  etc., 
may  be  the  article  stolen  or  taken  out  of  a  letter  in  violation  of  a 
statute.  As  a  thing  stolen  or  taken  out  of  a  letter  in  violation  of 
a  statute  may  have  no  value,  it  seems  clear  that  in  an  indictment 
nnder  tbe  statute,  if  the  thing  within  the  statute  be  described,  no 
value  need  be  alleged,  nor  proved  if  alleged.  The  draft  described  in 
tbe  indictment  was  an  agreement  relating  to  the  payment  of  money, 
and  vritbin  the  statute. 

2.  In  the  indictment  there  is  no  attempt  to  set  out  the  check  stolen 
and  taken  out  of  a  letter  in  exact  words  and  figures,  but  a  snbstan- 
tire  description  of  the  check,  to-wit,  of  the  drawer,  drawee,  payee, 
amoant,  date,  and  number,  is  given.  The  check  offered  on  the  trial 
answers  fully  to  the  description  in  the  indictment.  A  fuller  descrip- 
tion of  tbe  check  might,  perhaps,  have  been  given  by  adding  the  in- 
dorsements thereon,  if  any  there  were;  but  it  is  conceded  t}f&t  it  was 
not  necessary  to  set  out  the  check  in  hcec  verba.  It  seems  that  a  suf- 
ficient description  was  given  to  identify  tbe  check,  to  inform  the  ac- 
eased  of  what  he  was  charged  with  stealing  and  taking,  and  to  pro- 
tect tbe  accused  from  being  again  put  in  jeopardy  for  the  same  tak- 
ing. 

3.  The  indictment  being  in  the  words  of  the  statute,  the  question 
is  whether  those  words  of  themselves  fully,  directly,  and  expressly, 
▼itbont  uncertainty,  or  ambiguity,  set  forth  all  the  elements  neces- 
sary to  constitnte  tbe  offense  intended  to  be  punished.  See  V.  S.  v. 
Carll,  105  U.  8.  611.  The  offense  intended  to  be  punished  by  the 
atatnte  is  the  violation  of  the  sanctity  of  the  mails  by  one  sworn  to 
protect  them,  and  it  is  to  be  committed  by  stealing  or  taking  out  of 
the  mail  any  of  tbe  things  described  in  tbe  statute,  aiming  at  an  of- 
fense similar  in  character  to,  and  having  the  ingredients  of,  the  com* 

T.27F.no.5— 29 
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mon-law  offense  of  larceny.  True,  it  is  an  aggravafed  larceny,  "be- 
cause committed  by  one  in  a  place  of  trust,  but  still  it  is  larceny. 
To  constitute  the  offense  of  larceny,  according  to  all  definitions,  there 
must  be  at  least  a  wrongful  taking  of  the  property  of  another,  with  a 
felonious  intent.  Neither  of  these  elements  is  found  in  the  wordd  of 
the  statute.  The  thing  to  be  stolen  or  taken  out,  so  far  as  the  words 
of  the  statute  go,  need  not  be  the  property  of  any  one,  nor  is  any  in- 
tent, wrongful,  fraudulent,  felonions,  or  otherwise,  referred  to  in  the 
statute,  unless  it  is  to  be  found  in  the  word  "steal."  The  words  of  the 
statute,  therefore,  do  not  specifically  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  intended  to  be  punished,  and  there- 
fore an  indictment  which  merely  follows  the  words  of  the  statute  is 
insufficient.  See  U.  S.  v.  Carll,  supra,  and  cases  there  cited.  In  the 
present  cade,  as  the  indictment  does  not  lay  the  thing  alleged  to  have 
been  stolen  as  the  property  of  any  one,  nor  allege  any  wrongful  in- 
tent, it  is  not  good  and  sufficient. 

From  this  it  follows  that  the  judgment  of  the  district  court  was  er- 
roneoQS,  and  should  be  reversed,  and  a  judgment  to  that  effect  will  be. 
entered. 


Globe  Nail  Co.  v.  Supebios  Nail  Co.  and  others.^  * 

(Circuit  Court,  JIT.  2).  lUinoit.    March  22, 1886.) 

1.  Patbhts  roH  Invehtions — Construction  of  Claiub. 

In  view  of  the  state  of  the  prior  art  as  disclosed  by  older  patents,  and  of 
the  patentee's  acceptance  of  restricted  claims  after  the  rejection  of  broad 
ones,  patent  No.  92,855,  of  July  16.  1889,  to  T.  H.  Fuller,  assignee  of  A.  M. 
Polsey,  for  an  improved  manufacture  of  horse-nails,  must  be  stirictly  con- 
strued, and  confined  to  the  making  of  nails  by  punching  or  cutting  from  hot- 
rolled  ribbed  bars  of  metal  a  headed  blank,  and  the  subsequent  cold  rolling, 
as  an  entire  process. 

5.  Sams.     '. 

This,  patent  cannot  be  made  to  cover  the  process  of  the  older  art  of  hot 
rolling  the  blanks  from  rods,  and  finishing  the  nails  by  cold  rolling. 
8.  Same. 

This  patent  may  possibly  be  sustained  when  limited  to  the  special  process 
of  producing  blanks  from  a  ribbed  strip  of  metal,  and  finishing  them  by  cold 
rolling. 
4.  Same— Infrisgemkht. 

This  patent  as  thus  construed  not  infringed  by  defendant's  method,  whicli 
consisted  in  forging  blanks  from  hot  rods,  slightlv  rolling  them  while  cold  to 
straighten  and  smooth  them,  and  then  shearing  tnem  to  give  the  shank  the 
required  taper. 

6.  SiAUE— Apflicatiob'— What  Consedeked  Date  of,  whbk  Subbtitutbd  Sfbo- 

iFiCATios  IB  Filed. 

Where,  in  an  application  for  a  patent,  a  substituted  specification  was  filed, 
which  was  so  diSerent  from  the  original  as  to  cover  a  different  invention,- 
held,  that  the  wplication  must  be  considered  as  filed  as  of  the  date  of  such 
substituted  specification. 


*  Edited  by  Charles  0.  linthlcum,  Ssq.,  of  the  Chicago  bar. 
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1  SAm— FoRBiGS  Patbkt. 

For  the  purpose  of  determining  whether  the  term  of  a  United  States  patent 
iras  limited  by  a  foreign  patent  for  the  same  invention,  it  was  held  that  the 
date  of  an  amendment  which  substituted,  for  the  invention  described  in  the 
original  application,  the  invention  covered  by  the  patent  as  granted,  must  be 
taken  as  the  date  of  filing  the  application. 

Bill  for  injanction  and  accounting  under  letters  patent  No.  92,355, 
granted  to  T.  H.  Fuller,  assignee  of  A.  M.  Pulsey,  July  16,  1869,  for 
an  "Improved  Manufacture  of  Nails."  The  patent  describes  the  man- 
ner of  making  hprsesboe-nails  by  first  rolling  from  the  end  of  a 
bar  while. hot  a  strip  so  as  to  form  a  rib  or  raised  portion  at  one  end, 
and  the  remainder  of  which  was  made  thinner,  and  from  the  sides  or 
edges  of  this  ribbed  strip  the  blanks  for  the  nails  were  to  be  cut  or 
punched  off.  whereby  the  rib  or  the  strip  formed  the  bead,  and  the 
thinner  pprtion  the  shank  of  the  nail,  which  was  to  be  finished  by 
cold  rolling  the  shanks.  Defendants  made  horse-nails  by  forging  their 
blanks  upon  the  end  of  a  hot  rod  or  strip  of  metal,  the  form  and 
length  being  given  by  rolling  and  swaging.  The  nails  were  then 
passed  through  a  machine  whereby  they  were  slightly  compressed  or 
cold  rolled,  and  were  finished  by  means  of  shearing  dies.  The  orig- 
inal application  for  this  patent  was  filed  August  27,  1866,  and  the 
claim  was  for  "a  nail  having  a  cut  head  and  draWn  point,  as  a  new 
article  of  manufacture."  This  application  was  rejected  in  November, 
186t5,  and  laid  dormant  until  June  23,  1869,  when  it  was  amended 
by  striking  out  all  but  the  signature  of  the  inventor,  and  by  insert- 
ing the  present  specification  and  claims,  upon  which  the  patent  was 
granted  July  16,  1869.  The  specification  and  claim  originally  filed 
differed  materially  from  the  specification  and  claims  on  which  the 
patent  was  granted.  On  the  communication  of  Polsey,  the  inventor, 
an  English  patent  was  obtained  in  December,  1866,  for  the  same  in- 
vention covered  by  the  United  States  patent.  Defendants  contended 
that  Polsey's  amendment  of  June  23,  1869,  presented  a  different  in- 
vention from  that  specified  in  his  application  filed  August  27,  1866, 
and  that,  therefore,  in  considering  the  question  as  to  the  effect  of  the 
English  patent  upon  the  United  States  patent,  the  application  for  the 
latter  must  be  taken  as  filed  June  23, 1869.  The  other  defenses  were 
that  the  patent  was  void  for  want  of  novelty,  and  that  defendants  did 
not  infringe. 

Thomas  H.  Pease,  George  L.  Roberts,  and  William  M.  Richardson, 
for  complainant. 

Offield,  Towle  dt  Phelps,  for  defendants. 

Bloooett,  J.  This  is  a  suit  for  an  injunction  and  acoonnting  by 
reason  of  the  alleged  infringement  of  letters  patent  No.  92,356,  granted 
to  T.  H.  Faller,  assignee  of  A.  M.  Polsey,  on  the  sixteenth  day  of 
Jnly,  1869,  for  "An  Improved  Manufacture  of  Nails." 

In  the  specifications  of  the  patent  the  inventor  says : 
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"This  Invention  consisto  In  h  metallic  nail,  as  a  new  article  of  mannfactare, 
in  which  the  liead  is  left  in  that  condition  of  softness  produced  by  hot-work- 
ing a  plate  or  strip  of  metal,  and  in  that  condition  of  form  which  results  from 
tlie  combined  operation  of  hot  working  or  rolling  said  plate  and  of  punching 
or  cutting  a  blank  therefrom,  wliile  the  sliank  is  left  in  ttiat  condition  of  hard- 
ness, smoothness,  and  freedom  from  scale  and  rigidity  wliich  is  produced  by 
rolling  the  cut  shank,  substantially  throughout,  wiiile  cold,  from  the  junction 
of  tlie  shank  with  the  head  to  the  point;  such  nails  being  superior  for  use 
with  the  shoes  and  hoofs  of  animals  to  any  others  ever  before  produced,  in 
that  the  wlioie  shank  or  body  of  tlie  nail  is  hardened  in  a  constantly  increas- 
ing ratio  from  the  liead  to  the  point;  the  rigidity  of  the  nail,  however,  remain- 
ing nearly  uniform  througliout  the  shank,  because  the  cross-section  of  the 
nail  beyond  the  head  is  diminished  in  area  about  as  the  hardness  and  density 
of  the  metal  are  increased  by  cold  rolling." 

The  mode  of  manufacture  by  which  the  nails  covered  hj  this  pat- 
ent are  to  be  produced  is  to,  first,  roll  from  the  end  of  a  bar  ■while 
hot  a  strip  so  as  to  form  a  rib  or  raised  portion  at  one  end,  and  the 
remainder  of  which  is  made  much  thinner,  and  from  the  sides  or 
edges  of  this  ribbed  strip  the  blanks  for  the  nails  are  to  be  cut  or 
punched  off,  whereby  the  rib  of  the  strip  forms  the  head,  and  the 
thinner  portion  forms  the  shank,  of  the  nail,  and  then  to  finish  the 
nail  by  cold  rolling  the  shank. 

The  claim  of  the  patent  is : 

"A  nail  made  by  punching  or  cutting  from  hot-roUed  ribbed  bars  of  meta) 
a  lieaded  blank,  substantially  as  described,  and  by  elongating,  hardening, 
and  compressing  the  shanks  of  such  blank  by  cold  rolling  from  the  head  to 
the  point,  thereby  giving  to  all  parts  of  the  nail  so  produced  the  superior 
qualities  specified." 

The  defenses  are  (1)  that  this  patent  had  expired  at  the  time  this 
suit  was  commenced  by  reason  of  the  expiration  of  an  English  pat- 
ent granted  December  18, 1866,  to  Bobert  Lake,  on  a  communication 
from  Polsey,  the  inventor  of  the  patent  in  suit,  whereby  equity  had 
no  jurisdiction  of  the  controversy;  (2)  that  the  patent  is  void  for 
want  of  novelty;  (3)  that  defendants  do  not  infringe. 

With  the  view  I  take  of  the  construction  which  must  be  given  this 
patent,  I  shall  only  consider  the  question  of  infringement.  The  de- 
fendants make  horse-nails  by  forging  their  blaniis  upon  the  end  of  a 
hot  rod  or  strip  of  metal  about  the  size  of  the  head  of  a  horse-nail. 
The  head  of  the  nail,  and  the  general  form  and  length  of  the  shank, 
are  shaped  from  the  hot  rod  by  means  of  rollers  and  swages,  the  shank 
being  drawn  down  substantially  to  its  required  length  and  thickness. 
It  is  then  passed  through  a  machine  where  one  side  of  the  shank  is 
held  against  a  smooth  surface,  while  a  roller  presses  the  other  side, 
whereby  the  metal  is  somewhat  compressed  while  cold,  and  the  re- 
quiriid  curvature  given  to  the  shank,  and  the  end  pressed  so  as  to 
form  a  bevel.  It  is  then  carried  to  the  shearing  die,  where  the  sor- 
plas  iron  upon  the  edges  is  cat  away  or  sheared  off,  so  as  to  give  the 
shank  the  required  taper.  It  was  conceded  upon  the  trial  that  the 
defendant's  method  of  producing  its  blank  is  snbstantially  like  that 
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deseribed  by  the  Dodge  patents  of  1859,  whioh  have  all  expired;  and 
it  can  only  be  contended  that  the  defendants  infringe  the  complain- 
ant's patent  by  the  comparatively  slight  cold  rolling  they  give  th« 
thanks  of  their  nails  in  the  finisbing-maohine.  The  claim  of  the  pat- 
ent is  for  a  nail  made  by  punching  or  cutting  the  headed  blank  front 
a  hot-rolled  ribbed  bar,  and  elongating,  hardening,  and  compreafiing 
the  shank  by  cold  rolling  from  head  to  point.  The  Fowler  patent  of 
Jone  5, 1866,  issued  a  month  before  Polsey  filed  any  application  for 
the  patent  now  in  qnestion,  showed  a  process  of  forming  blanks  for 
horseshoe-nails  by  hot  rolling  from  rods,  and  finishing  and  pointing 
them  by  oold  rolling.  The  Whipple  patent  of  1864  also  shows  the 
inoduction  of  horseshoe-nails  by  pressure  from  swages  and  dies  when 
hot,  and  finishing  the  shank  by  cold  rolling.  The  Dodge  machine 
used  by  the  defendants  provides  for  the  production  of  blanks  for  horse- 
shoe-nails by  rollers  and  swages  from  hot  rods,  which  were  afterwards 
finished  by  hammering  or  rolling  while  oold.  The  proof  shows  that 
in  his  first  application  for  this  patent  Polsey  claimed  broadly  a  nail 
with  a  ent  bead  and  a  rolled  shank.  This  application  was  rejected, 
and  after  more  than  two  years'  delay  he  was  allowed  to  file  a  new 
specification,  and  take  the  patent  with  its  present  claim. 

With  this  condition  of  the  art  shown  by  the  proof  at  the  time  of  the 
Pokey  invention,  and  his  own  act  accepting  a  much  narrower  claim 
than  that  first  applied  for,  I  can  have  no  doubt  that  the  claim  of  this 
patent  must  be  strictly  construed,  and  confined  to  the  making  of  nails 
by  punching  or  cutting  from  hot-rolled  ribbed  bars  of  metal  a  headed 
Uank,  and  the  subsequent  cold  rolling,  as  an  entire  process;  and 
the  claiui  cannot  be  extended  so  as  to  include  the  process  of  the  older 
art  of  hot  rolling  the  blanks  from  rods,  and  finishing  by  oold  rolling. 
The  process  of  nail  making,  as  shown  by  the  patent,  consisted  in 
slicing  off,  so  to  speak,  from  the  side  of  a  ribbed  bar  of  metal  the 
nail  blanks,  so  that  the  blanks  would  contain  the  head  fully  shaped 
by  hot  rolling  and  cutting,  and  the  shank  partly  drawn  out  by  hot 
rolling,  and  finishing  the  shank  by  drawing  it  out  or  "elongating"  it 
bj  cold  rolling.  As  a  special  process  for  producing  blanks  by  thus 
sheing  or  punching  them  from  a  ribbed  strip  of  metal,  the  patent 
may  possibly  be  sustained  under  the  then  condition  of  the  art  shown 
by  the  proof ;  but  it  certainly  cannot  be  construed  to  cover  the  older 
method  of  rolling  blanks  from  hot  rods,  and  subsequently  finishing 
them  by  cold  rolling  or  cold  hammering,  as  shown  in  the  Whipple, 
Fowler,  Dodge,  and  several  other  machines  exhibited  in  the  proofs. 
The  cold  rolling  which  the  defendants  do  upon  the  shanks  of  their 
nailB  in  finishing  them  is  very  slight,  and  only  intended  to  straighten 
and  smooth  them,  and  does  not,  as  the  proof  shows,  elongate  them, 
sad  is  not  intended  to  do  so.  I  am  therefore  clearly  of  opinion 
titat,  with  the  strict  eonstruction  which  must  be  given  to  this  pat- 
ent, the  defendants  do  not  infringe. 

In  the  case  of  Olobe  Nail  Co.  v.  United  States  Horge-nail  Co., 
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19  Fed.  Hep.  819,  heard  before  the  learned  judge  of  the  district  of 
MasBachusetts,  the  record  of  which  has  been  put  into  this  case,  the 
Validity  of  this  patent  is  sustained ;  but  the  defendants  in  that  case 
eat  their  blanks  from  a  ribbed  strip  of  metal  substantially  as  called 
for  by  the  patent,  and  therefore  the  infringement  was  clearly  estab- 
lished, and  that  case  has  no  special  bearing  upon  the  questions  in- 
volved in  this. 

'  The  proof  shows  that  the  original  application  was  made  by  Polsey 
in  July,  1866,  with  a  broad  claim  for  a  "nail  having  a  oat  head  and 
drawn  point,  as  a  new  article  of  manufacture,"  and  not  limiting  the 
process  of  manufacture  to  cold  rolling  the  shank  of  the  nail,  but  al- 
lowing it  to  be  hot  rolled,  swaged,  or  hammered,  although  the  appli- 
cant expressed  a  preference  for  the  eold  rolling  of  the  shank.  This 
application  was  rejected  in  November,  1866,  and  laid  dormant  in  the 
patent-office  until  June,  1869,  when  the  specification  was  amended 
by  striking  out  all  but  the  signature,  ^nd  inserting  the  specification 
of  the  patent  as  it  now  stands.  The  specifications  of  the  present 
patent  are  so  different  from  the  original  as  to  make  what  seems  to 
me  to  be  a  new  and  different  patent  from  that  described  in  the  orig- 
inal application,  and  therefore,  for  all  the  purposes  of  this  patent, 
the  application  must  be  considered  as  filed  June  28,  1869.  In  De- 
eember,  1866,  the  English  patent  to  Lake,  on  the  communication  of 
Polsey,  was  obtained,  and,  as  the  life  of  this  English  patent  limits  the 
life  of  the  American  patent  to  17  years  from  the  date  of  the  English 
patent,  I  think  the  life  of  this  patent  is  limited  to  17  years  from  De- 
cember, 1866;  by  which  rule  this  patent  had  expired  before  this  snit 
tras  commenced,  and  therefore  there  was  no  jurisdiction  in  equity, 
even  if  the  defendants  had  infringed  it  during  its  life-time. 
This  bill  is  therefore  dismiBsed  for  want  of  equity. 


GiiOBE  Nail  Co.  v.  Sufbbiob  Nail  Co.* 
(OinmU  Gouirt,  N.  D.  llUnoi*.    March  28, 1886.) 

Patents  fob  Invkhtions— ADjfisaioua  in  Answbb. 

In  a  suit  for  infringement  of  reissued  letters  patent  No.  5.207,  granted  De- 
cember 81, 1872,  to  tne  complainant,  as  assignee  of  8.  £.  Chase,  for  aa  im- 
groToment  in  finishing  horaeshoe-nails,  the  answer  said  that  the  defendant 
ad  "never  felt  disposed  to  contest  said  matter  with  the  complainant,  but 
choae  rather  to  make  such  terms  as  were  by  said  complainant  made  with  the 
other  companies,  and  pay  for  its  royalty,  rather  than  to  have  litigation,  and 
proposes  to  do  the  same  now,  and  has  so  oSered  to  do  with  said  complainant 
both  before  and  after  this  suit  was  commenced. "  Held,  that  with  this  admis- 
sion in  the  defendant's  answer  there  could  be  but  one  decree,  and  that  in  fa- 
vor of  complainant,  sustaining  the  validity  of  the  patent  and  finding  infringe  • 
ment. 

*  Edited  by  Charles  0.  Unthicum,  Esq.,  of  the  Chicago  bar. 
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~Iii  Equity. 
Thomas  H.  Pease  and  Morse  <£  Stone,  for  oomplainank 
Offield  d  Towle,  for  defendant. 

Blodoett,  J.  This  suit  js  brought  for  an  injunction  and  aoeoont- 
io£  by  reason  of  the  alleged  infringment  of  reissued  letters  patent 
Nu.  5,207,  granted  December  31,  1872,  to  the  Globe  Nail  Company, 
assignee  of  S.  E.  Chase,  for  an  "Improvement  in  Finishing  Horse* 
shoe-nails,"  the  original  patent  having  been  granted  June  9,  1868.' 
The  patent  covers  a  device  for  forming  the  point  of  horseshoe-nails 
by  first  beveling  the  point  of  the  blank  by  rolling  or  pressing,  and 
then  shearing  away  the'  superfluous  metal  from  the  edges  or  sides  of 
the  blank,  so  as' to  give  the  nail  the  required  taper  npon  its  sides, 
this  shearing  being  done  by  a  Y-shaped  cutting  die,  into  which  the 
nail  is  forced. 

The  claim  of  the  patent  is : 

"(1)  In  Bnishing  nails  for  animals'  shoes,  the  process  of  beveling  the  small 
end  of  each  by  spreading  the  metal  by  pressure,  and  then  removing  the  su- 
peifluons  metal  by  cutting  or  shearing,  substantially  as  and  for  the  purpose 
specified.  (2)  The  process  of  curving  the  bodies  of  nails  and  beveling  their 
points  by  spreading  tlie  metal  laterally,  and  afterwards  forcing  them  through 
an  open  die  to  shear  off  the  superfluous  metal,  substantially  as  and  for  the 
purpose  specified." 

The  process  used  by  the  defendant,  as  shown  by  the  proof,  is: 
They  form  a  blank  by  a  hot-rolling  process  from  a  rod.  This  blank  is 
then  taken  to  a  finishing  machine,  where  the  nail  receives  a  slight 
ndling,  oommenciug  near  the  head  and  gradually  compressing  it  to- 
vards  the  point,  making  the  point  hard,  and,  at  the  same  time,  form- 
ing upon  the  point  of  the  blank  a  bevel  by  pressure.  The  nail  is 
then  held  against  a  punch,  and  a  V-shaped  die  advances  and  shears 
away  the  superfluous  metal  upon  the  edges  of  the  blank  so  as  to  point 
the  nail  and  give  it  the  requisite  taper.  There  can  be  no  doubt,  I. 
think,  that  this  process  is  substantially  the  process  covered  by  the 
patent,  and  the  defendants  do  not  deny  their  infringement,  nor  do 
they  deny  the  validity  of  the  patent.  The  defendant  in  its  answer 
■ays  it  "has  never  felt  disposed  to  contest  said  matter  with  the  com- 
plainant, bot  chose  rather  to  make  such  terms  as  were  by  said  com- 
plainant made  with  the  other  companies,  and  pay  for  its  royalty, 
latiier  than  to  have  litigation,  and  proposes  to  do  the  same  now,  and 
has  so  offered  to  do  with  said  complainant  both  before  and  after  this 
mit  was  commenced."        > 

With  this  admission  in  the  defendant's  answer  there  can  be  but 
one  decree,  and  that  is  in  favor  of  complainant,  sustaining  the  valid' 
ity  of  the  patent  and  finding  infringement. 
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MuLiiRB  V.  Ellison  and  others.^ 
{(HreuU  Coxuri,  8.  D.  NewTork.    May  6, 1886.) 

3i  Pathnts  for  Ikvbntionb — Chains  fob  BRAdbiiSTB,  Eto. 

Letters  patent  No.  287,564,  of  October  30,  1888,  to  Carl  A.  UuUer.  for  an 
ImpTorement  in  chains  for  bracelets  and  articleB  of  jevelry,  are  Toid  for  want 
of  patentable  novelty. 
9.  Same. 

An  ornamental  chain,  composed  of  transverse  helices  interwoven  together, 
in  the  usual  way,  with  the  ends  of  the  wires  bant  inwardly,  so  as  to  interlock, 
does  not  present  a  patentable  invention;  as  the  idea  of  bending  in  rather  than 
of  soldering  the  ends  or  of  closing  the  ends  of  the  spirals  was  an  idea  which 
would  naturally  suggest  itself  to  the  worker  i&  wire,  and  the  bending  was  the  ' 
ordinary  work  of  the  skilled  artisan. 

In  Equity. 

Henry  C.  Andrews,  for  plaintiff. 

E.  R.  Mead,  for  defendants. 

Shipuak,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants 
from  the  infringemeot  of  letters  patent  No.  287,564,  issued  October 
30, 1883,  to  the  complainant  for  an  improvement  in  chains  for  brace- 
lets and  articles  of  jewelry.  The  defendants  took  no  proofs,  and  did 
not  appear  at  the  bearing.  The  specification  of  the  patent  says 
that— 

"Chains  have  been  made  of  wire  helices  intertwined  or  threaded  together, 
and  provided  with  end  plates  or  caps,  to  which  tlie  ends  of  the  wires  are 
fastened.  Chains  made  in  this  manner  are  expensive,  in  oonseqtience  of  the 
cost  of  soldering,  and  with  rolled  plate  the  end  pieces  are  more  expensive 
than  the  wire,  because  it  is  more  difficult  to  make  such  end  plates  with  the 
entire  surface  of  gold.  In  my  improved  chain  the  ends  of  the  wire  forming 
the  helices  are  bent  inwardly,  and  interlocked  in  such  a  manner  as  to  pre- 
vent the  helices  untwisting  or  separating,  and  at  the  same  time  to  form  an 
ornamental  edge  along  the  flat  chain.  •  •  •  I  am  aware  that  wire  hel- 
ices have  been  screwed  or  interwoven  together  to  form  chains,  armor,-  bed 
bottoms,  and  other  articles,  and  that  the  end  coils  of  the  helices  have  been 
closed,  to  prevent  one  helix  unscrewing  from  the  next.  This  is  not  adapted 
to  chains  for  bracelets,  beciiuse  the  edges  of  the  chain  cannot  be  made  uni- 
form in  appearance,  and  the  ends  of  the  wire  kept  within  the  edg^,  so  as  to 
avoid  roughness.  By  bending  the  ends  of  the  wires  inwardly,  as  described, 
ranges  of  edge  loops  are  formed,  and  the  ends  of  the  wires  ate  entirely  within 
the  chain." 

The  claim  is  as  follows: 

"The  ornamental  chain,  composed  of  transverse  helices  Interwoven  to- 
gether, with  the  ends  of  the  wires  bent  inwardly,  so  aa  to  interlock,  substan- 
tially aa  set  forth." 

The  improved  method  of  manufactnre  commences  after  the  spirals 
liave  been  wound  and  interwoven  together  in  the  customary  way. 
The  first  step  is  to  clip  the  ends  of  the  spirals  evenly,  by  one  trans- 

■Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 

Digitized  by  VjOOQIC 


FRAIM  V.  SHARON   VAIXBT  MALLEABLE  A  GBAY   IRON  00.  4S7 

Terse  ent,  by  a  pair  o(  shears.  Then  the  end  of  eaoh  spiral  is  ont  by 
a  pair  of  cutting  pliers,  to  bring  the  ends  in  the  right  shape  for  bend- 
ing in.  All  the  ends  of  the  spirals  are  then  bent.  The  edge  is  fin- 
ished by  pressing  or  flattening.  The  entire  invention  consists  in 
bending  inward  the  ends  of  the  spiral.  In  this  there  is  no  inventive 
Kenins.  The  idea  of  bending  in,  rather  than  of  soldering,  the  ends, 
or  of  closing  the  ends  of  the  spirals,  was  an  idea  which  would  natu- 
rally snggest  itself  to  the  worker  in  wire,  and  did  not  partake  of  in- 
vention, and  the  steps  by  which  the  bending  was  accomplished  were 
the  ordinary  work  of  the  skilled  artisan.  Pearce  v.  Muljord,  102  U. 
8.  112;  HoUister  v.  Benedict  Manuf'g  Co.,  113  U.  8.  69;  S.  0.  6 
Snp.  Ct.  Rep.  717. 
The  bill  is  dismissed. 


FiAiM  and  another  «.  Bbaboh  Yallev  Malleable  &  Gbay  Iron  Oo. 

and  others.* 

lOtreuH  Court  D.  ConneetCeuL    May  14, 1886. 

PaTBITB  fob  iMVKflTlOKS — BCANDrNAVIAK  Paslocks. 

Motion  for  preliminary  Injunction  to  restrain  the  alleged  violation  of  re- 
iwaed  letters  patent  No.  10,872,  of  January  16,  1888,  to  Fraim  &  Fraim,  8can- 
diuavian  padlock,  denied;  the  question  of  infringement  of  the  first  two  claims 
not  beinr  clear,  and  there  being  macb  doubt  whether  the  third  claim  can  be 
■ostainea  in  its  present  form. 

In  Equity. 

Joteph  C.  Fraley,  for  plaintifF. 

Charles  E.  Mitchell,  for  defendant. 

Shifmah,  J.  This  is  a  moticm  for  a  preliminary  injanction  against 
the  infringement  of  reissued  letters  patent  No.  10,272,  applied  for 
Jane  28,  1882,  and  issued  January  16,  1883,  to  the  complainants, 
for  an  improvement  in  Scandinavian  padlocks.     The  original  patent  . 

was  dated  April  26, 1881.     The  objeets  of  the  improvements  were 

'Fir$t,  to  steady  the  upper  end  of  the  key  in  the  case  while  turning 
tumblers;  and,  $teond,  to  prevent  the  shifting  of  the  tumblers  from 
their  places  on  the  stationary  plates." 

The  inventor  said,  in  explanation  of  the  first  part  of  his  invention, 
in  his  affidavit  in  the  present  case,  as  follows : 

"In  the  old  style  of  lock  it  was  not  practicable  to  cast  the  seat  or  bearing 
tor  the  end  of  the  key  in  the  shell  Itself,  and  the  seat  consequently  had  to  be 
drilled  in  the  shell  of  the  lock  at  the  bottom  of  a  deep  cavity  which  rendered 
it  difficult  to  strike  the  cen(er,  and  support  the  drill  properly  while  at  work. 
Thus  many  shells  were  spoiled,  and  even  when  the  drilling  was  successful 
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jthelcost'of  labor  was  considerable.  To  meet  this,  I  devised  the  removable 
top  plate,  wtiicli  forms  the  subject  of  the  first  and  second  claims  of  the  pat- 
ent, and  which  can  readily  be  cast  in  its  complete  form,  requires;  no  drilling, 
and  hi  list  always  drop  accurately  into  position." 

The  improvement  consisted  in  a  stationary  plate  next  to  the  inner 
top  surface  of  the  case,  having  a  circular  opening  to  receive  the  end 
of  the  key ;  one  face  of  the  plate  being  flat,  and  the  other  concave. 
The  concave  side  is  toward  the  top  of  the  case,  and  thus  the  end  of 
the  key  has  a  bearing  in  the  plate  instead  of  in  the  case. 
The  single  claim  of  the  original  patent  was  as  follows : 
'^The  plate,  B,  with  a  circular  opening,  a,  in  the  center,  and  having  one 
face  flat,  and  the'other  concave,  in  combination  with  the  case.  A,  having 
ribs,  I,  and  the  end,  m,  of  the  key,  for  the  purpose  of  receiving  and  holding 
the  key  in  place." 

The  three  claims  of  the  reissue  are  as  follows : 

"(1)  The  top  plate,  forming  the  uppertumbler  bearing,  and  provided  with 
an  opening  arranged  to  form  a  bearing  for  the  end  of  the  key,  substantially 
as  and  for  the  purpose  set  forth. 

.;  '"(2)  A  plate  removably  secured  in  the  upper  portion  of  the  lock-case,  and 
provided  with  a  central  opening  for  the  reception  of  the  end  of  the  key  for 
the  purpose  of  steadying  the  same;  the  lower  face  of  the  said  plate  t)eing 
smooth,  so  as  to  form  a  bearing  surface  for  the  tumbler  situated  below  the 
same,  while  the  upper  face  thereof  is  adapted  to  have  a  limited  bearing 
against  the  inner  top  of  the  case,  for  the  purpose  set  forth. 

"-(3)  The  combination,  with  the  case  and  the  series  of  removable  plates 
secured  in  a  stationary  manner  within  the  case, — said  stationary  plates  being 
provided  with  key-holes,  and  curved  guides  or  flanges  encircling  the  key-lioles, 
' — of  the  rotary  tumblers  provided  witli  key-holes  adapted  to  be  turned  to 
register  with  those  in  the  stationary  plates,  and  constructed  to  flt  within  the 
curved  guides  or  flanges  on  the  latter,  the  staple,  and  a  removable  key,  sub- 
stantially as  set  forth." 

The  top  plate  of  the  defendants'  lock  has  a  central  opening  for  the 
end  of  the  key  and  is  flat  upon  both  sides.  The  top  of  the  shell  is 
provided  with  a  raised  arm,  which  keeps  the  center  of  the  plate  suf- 
ficiently far  off  from  the  shell  to  allow  the  end  of  the  key  to  go  freely 
"through  the  hole. 

In  the  plaintiffs'  look  the  concavity  is  in  the  plate,  while  in  the  de- 
fendant's lock  the  concavity  is  cast  upon  the  inside  of  the  shell.  The 
peculiarity  of  the  complainants'  lock,  so  far  as  the  first  two  claims 
are  concerned,  is  the  concavity  which  enables  the  end  of  the  key  to 
have  a°  bearing  for  flat  plates,  with  boles  for  the  reception  of  the  key, 
existed  in  the  Bomer  patent  of  1879.  The  complainants  insist  that 
^t  is  immaterial  whether  the  plate  is  raised  above  the  surface  of  the 
shell  by  means  of  its  own  concave  face,  or  by  means  of  a  concavity 
irbich  is  caused  by  an  arm  or  a  ring  cast  upon  the  inside  of  the  shell. 
The  defendants  contend  that,  in  view  of  the  narrow  character  of  the 
invention  and  of  the  original  patent,  the  first  and  second  claims  of 
Xho  reissue  are  to  be  construed  to  be  for. a  concave  plate  in  which  the 
concavity  is  caused  by  the  manner  in  which  the  plate  is  constructed, 
and  cannot  be  for  a  plate  bo  raised,  by  any  means,  above  the  surfaice 
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of  the  sliell  that  the  key  shall  have  a  hearing  in  the  hole  in  the  plate. 

The  defendants  have  no  point,  of  saffioient  importance  to  compel  a 
denial  of  the  motion  for  an  injanotion,  so  far  as  the  first  two  claims 
are  concerned.  The  claim  in  the  original  application,  which  corrfr 
■ponded  with  the  third  claim  of  the  reissue,  was  erased  and  was  aban- 
doned by  the  patentee,  upon  objection  thereto  by  the  patent  office. 
There  is  therefore  so  much  doubt  whether  the  third  claim  can  be  sus- 
tained in  its  present  form  that  no  injunction  should  he  issued  against 
its  inf  ringment. 

The  complainants  rely  upon  a  decision  of  the  circuit  court  for  the 
Eastern  district  of  Pennsylvania,  in  which  the  reissued  patent  was 
sustained;  bnt  in  that  case  the  validity  of  the  reissue,  as  a  reissue, 
was  not  denied,  and  the  infringing  device  was  a  copy  of  the  complain- 
ants' lock.  The  two  important  questions  in  this  case  were  not  in- 
Tolved  in  the  Pennsylvania  case. 

The  motion  is  denied. 


Masos  v.  Ervimb  and  others.* 
{OirevU  Court,  B.  D.  Louisiana.    March  6, 1886.') 

1.  Pdxits — Brakch  PnA)Tg  of  thr  Pokt  of  New  Ob^eanb. 

The  Association  of  Braoch  Pilots  of  the  port  of  New  Orleans  does  not  con- 
stitute what  is  known  in  Louisiana  as  a  commercial  partnersliip,  in  which 
the  partners  are  liable  to  their  creditors  in  soUdo. 
i.  Sakb. 

Said  association  is  not  an  insurer  of  the  experience,  sliill.  Judgment,  or 
conduct  of  any  of  its  members,  and  therefore,  when  witliout  fault  itself,  it  is 
not  liable  for  the  negli^nce,  want  of  sliill,  or  fault  of  any  Branch  Pilot,  be- 
longing to  the  association,  resulting  in  damage  to  any  vessel  that  suc^  pilot 
may  undertake  to  pilot  into  the  Mississippi  river  from  the  sea. 
9.  Saite. 

When  a  pilot,  in  piloting  a  vessel,  has  used  his  best  skill  and  Judgment,  he 
is  not  liable  for  her  loss,  although  the  result  shows  that  his  best  judgment 
was  wrong. 

Admiralty  Appeal. 

0.  B.  Sansum,  for  libelant  and  appellant. 

1.  R.  Beckwith,  for  defendants  and  appellees. 

Pardee,  J.  This  cause  came  on  to  be  heard  and  was  argued,  and 
thereupon  the  court  does  find  as  the  facts  in  the  case  as  follows : 

(1)  That  the  steam  pilot-boat  Underwriter  was,  on  the  nineteenth 
October,  1S83,  owned  by  John  Ervine  and  other  defendants  named  in 
the  libel,  with  the  exception  of  John  Westerfield;  that  under  the  pro- 
Tisions  of  section  2707  of  the  Revised  Statutes  of  the  State  of  Louisi- 
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ana  the  Branch  Pilots  of  the  Fort  of  New  Orleans  were  associated  in 
one  voluntary  association,  as  authorized  by  said  section,  and  as  set 
forth  in  the  articles  of  association,  a  copy  of  which  is  attached  to  the 
libel  in  the  cause,  marked  "Exhibit  A"  and  made  part  of  these  find- 
ings; that  the  owners  of  the  steam  pilot-boat  Underwriter  named  in 
the  libel,  while  members  of  the  association  did  not  constitute  the  en- 
tire Association  of  Branch  Pilots  of  the  Port  of  New  Orleans,  there 
being  Associated  Branch  Pilots  not  named  in  the  libel,  and  who  were 
not  owners  in  the  Underwriter;  that  the  Association  of  Branch  Pilots 
of  the  Port  of  New  Orleans,  Louisiana,  as  disclosed  in  the  documents 
and  proofs  in  the  record  is  not  a  commercial  firm  under  the  laws  of 
the  state  of  Louisiana,  and  was  not  on  the  nineteenth  October,  1888, 
or  when  this  suit  was  brought. 

(2)  That  on  the  nineteenth  day  of  October,  1883,  tixe  brig  Helen 
H.  Monroe,  bound  on  a  voyage  from  Philadelphia  to  the  port  of  New 
Orleans,  laden  with  a  cargo  of  coals,  reached  the  offing  at  the  mouth 
of  the  Mississippi  river,  and  signaled  for  a  pilot;  that  the  Helen  H. 
Monroe  was  of  about  453.55  tons  burden,  and  in  rig  a  hermaphrodite 
brig;  that  she  was  heavily  laden  with  coals,  having  only  about  one 
foot  freeboard  in  the  waist,  having  laden  to  about  one  foot  of  her 
decks  at  that  point,  and  having  about  1 1  feet  depth  of  hold,  and  was 
drawing  at  the  time  16^  feet;  that  at  the  time  of  signaling  for  a  pilot 
the  vessel  was  distant  from  the  seaward  mouth  of  the  jetties  about 
six  or  seven  miles  to  southward  and  westward  of  the  mouth  of  the 
jetties,  with  the  wind  blowing  about  southeast  a  wholesale  breeze, — 
that  is,  a  breeze  that  would  carry  all  her  canvas. 

(3)  That  the  jetties  are  constructed  in  what  is  known  at  the  "Soath 
Pass  of  the  Mississippi  Biver,"  and  at  the  seaward  end  consist  of 
two  parallel  artificial  works  or  embankments,  extending  from  the 
land  out  seaward;  that  the  original  parallel  embankments  extending 
into  the  sea  are  located  and  constructed  parallel,  and  about  1,000 
feet  apart;  that  subsequent  to  the  location  and  construction  of  the 
original  jetty-banks  the  channel  between  the  jetties  was  constricted 
by  lateral  wing-dams,  nearly  at  right  angles  to  the  original  jetty- 
wills,  until  the  actual  channel  between  the  ends  oi  the  wing-dams  is 
about  630  feet;  that  this. was  the  condition  and  state  of  the  wing- 
dams  generally  on  the  nineteenth  day  of  October,  1883;  that  the  ex- 
treme end  of  the  jetties  seaward  had  a  curvature  to  the  westward; 
that  the  length  of  the  artificial  jetties,  at  the  point  where  the  east 
jettv  commences,  extends  seaward  about  11,000  feet;  that  the  sea- 
ward end  or  entrance  to  the  jetties  is  constricted  and  obstructed  by 
a  solid  wing-dam,  extending  fron\  the  seaward  end  of  the  easterly 
jetty  towards  the  center  of  the  channel,  and  but  a  short  distance  above 
that  is  a  wing-dam  extending  eastward  from  the  west  jetty,  narrow- 
ing the  entrance  to  about  630  feet;  that  seaward,  and  southerly  from 
the  mouth  of  the  jetties,  lying  nearly  in  the  line  of  the  center  of  the 
ohannel  of  the  jetties,  is  a  mad  lump  or  sand  bar,  having  a  variable 
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depth  of  water,  eometimes  as  shallow  as  11  feet,  bat  averaging,  ao- 
eording  to  the  stftte  of  the  water,  to  about  14  feet;  that  the  affeot  of 
this  obetmetioniikt  that  time,  was  to  establish,  by  dividing  the  cur- 
rent, two  channel- ways,  through  which  vessels  drawing  16  feet  of 
water  could  pass,  to  enter  or  leave  the  jetties;  that  one  of  the  chan- 
nels was  known  as  the  "Western  Channel,"  passing  to  the  westward 
of  the  middle  obstructioa,  having  at  that  time  an  average  depth  of 
twenty  feet,  an  average  width  of  from  two  to  three  hundred  feet, 
and  in  a  direction  nearly  in  a  line  with  the  direction  of  the  channel 
within  the  jetty-walls;  that  the  outer  channel,  commonly  known  as 
the  "Eastern  Channel,"  turns  around  the  seaward  end  the  eastern 
jetty,  passing  between  that  end  of  the  jetty  and  the  middle  ground, 
lump,  or  shoal,  and  trending  eastward,  having  an  average  depth  at 
that  time  of  about  26  feet ;  that  the  current  between  the  jetty-walls 
and  in  the  two  sea-channels  was,  at  that  time,  from  three  and  a  half 
to  foor  miles  an  hour. 

(4)  That  when  a  vessel  enters  the  jetties  by  the  eastern  channel, 
and  passes  her  bow  beyond  the  end  of  the  lower  wing-dam  on  the 
eastern  side  of  the  jetties,  the  downward  current  through  the  jetties 
strikes  her  starboard  bow  with  full  force,  and  in  order  to  make  the 
turn  necessary  to  place  the  ship  in  the  middle  of  the  space  between 
the  wing-dams,  and  in  the  direction  of  the  channel  between  the  jet- 
ties, it  is  necessary  that  she  should  be  under  such  control,  and  so 
answer  her  helm  with  certainty,  as  to  be  able  to  make  a  quick  turn 
and  change  of  direction  against  the  downward  pressure  of  the  cur- 
rent on  her  starboard  bow,  because,  in  case  of  failure  to  respond 
quickly  to  her  helm,  the  vesAoi  is  in  danger  of  running  across,  and 
striking  the  artificial  works  or  wing-dams  of  the  western  jetty,  or  of 
sweeping  back  down,  either  on  the  middle  ground,  or  on  the  westward 
bank  of  the  western  channel ;  that  from  the  constricted  space  within 
which  the  above  maneuver  has  to  be  made,  it  is  extremely  difficult  to 
navigate  a  vessel  propelled  by  sail,  into  the  jetties  through  this  eastern 
channel;  that  the  western  channel  being  more  nearly  in  prolonp;ation 
of  the  axis  of  the  jetties,  and  its  current  being  more  nearly  in  the 
direction  of  the  current  between  the  jetties,  presents  less  ditltieulty 
for  the  navigation  of  a  vessel  propelled  by  sail,  drawing  less  than  the 
depth  of  water  in  the  channel;  that  the  pilot,  John  Nichols,  was  a 
competent,  skillful,  and  experienced  pilot,  and  had  a  knowledge  of 
these  facts. 

(5)  That  when  the  brig  Helen  H.  Monroe  was  sighted,  and  her  sig-' 
oal  for  a  pilot  seen  from  the  steam  pilot-boat  Underwriter,  at  that 
time  cruising  oS  the  mouth  of  the  jetties,  she  ran  down  to  the  brig, 
and  the  pilot  John  Nichols  was  put  on  board  of  the  brig ;  that,  as  soon 
as  he  boarded  the  vessel,  a  signal  flag  was  set  for  the  services  of  a 
•team  tow-boat ;  that  the  vessel  at  that  time  being  to  the  westward 
of  the  entrance  of  the  western  channel,  and  no  steam  tow-boat  re- 
sponding to  the  signal,  the  said  pilot,  John  Nichols,  concluded  to 
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enter  the  jetties  by  the  western  channel, — the  position  of  the  vessel, 
and  the  direction  of  the  wind  and  tbe  state  of  the  weather  leading  him 
to  that  conclusion  and  judgment;  that,  to  accomplish  this  end,  the 
vessel  being  hove  to  when  he  boarded  her,  be  oanse'd  her  to  fill  away, 
and  stand  on  a  north-easterly  coarse  until  she  had  made  easting 
enough  to  open  fairly  the  western  channel;  that  when  she  had 
reached  that  point,  and  had  opened  the  channel,  he  caused  the  ves- 
sel to  be  put  on  a  coarse  necessary  to  take  her  through  the  west- 
ern channel;  that  at  this  time,  and  while  the  vessel  was  on  this 
course,  the  wind  was  fair,  being  abaft  the  beam,  and  the  vessel  had 
the  following  canvas  on:  She  was  under  reefed  mainsail,  middle 
staysail,  lower  topsail,  upper  topsail,  (the  upper  topsail  being  split 
in  the  seam  the  whole  depth  of  the  sail.)  She  bad  two  jibs  on  the 
boom,  and  a  foretop-mast  staysail.  The  pilot  caused  tbe  reef  to  be 
taken  ont  of  the  mainsail ;  dropped  the  foretop*ma8t  staysail ;  set  the 
foretop-gallant-sail;  this  change  of  the  forward  sail  being  made  on 
account  of  the  non-serviceable  character  of  the  split  upper  foretop- 
sail. 

(6)  That  the  brig  was  constrncted  with  a  house  on  deck,  abaft  the 
mainmast,  extending  nearly  to  the  rail  on  each  side,  and  about  five 
feet  high ;  tbe  wheel  was  located  abaft  the  house,  which  extended  very 
nearly  to  the  stern,  leaving  a  small  space  for  the  steering  gear;  that 
forward  Was  another  house  constructed  on  the  deck,  used  as  a  fore- 
castle and  galley,  higher  than  the  after-house,  and  about 

feet  high ;  that  in  order  to  cond  the  vessel  and  keep  the  shore  ranges, 
the  pilot  was  compelled  to  stand  on  the  top  of  the  after-house,  and 
get  and  keep  his  shore  ranges  by  looking  through  under  the  leech  of 
the  foresail,  and  was  unable  to  perform  his  duty  and  personally  in- 
spect the  action  of  the  men  at  the  wheel,  the  wheel  being  behind 
him. 

(7)  That  as  soon  as  tbe  pilot  had  put  the  vessel  on  the  proper 
course  to  pass  up  through  the  western  channel,  he  discovered  that 
the  vessel  steered  badly,  and  did  not  respond  to  the  helm  ordered, 
whereupon  he  complained  to  the  master  of  the  bad  steering,  and  the 
master  himself  went  aft,  and  joined  tbe  man  at  the  wheel,  there  be-* 
ing  but  one  man  at  the  wheel  before  that  time;  that  after  the  master 
went  to  the  wheel  there  was  no  improvement  in  the  steering  of  the 
vessel,  the  vessel  continuing  to  fall  off  too  much  to  the  westward. 
The  master  then  stated  to  the  pilot  that  tbe  vessel  steered  badly  be- 
cause she  had  too  much  canvas  on,  and  that  the  mainsail  should  be 
taken  oS ;  and,  the  vessel  still  falling  ofif  to  the  westward,  the  pilot 
took  off  the  mainsail,  and  almost  immediately  the  brig  grounded  on 
the  western  side  of  the  western  channel,  about  400  feet  to  the  sea- 
ward, and  southward  of  the  seaward  end  of  the  western  jetty. 

(8)  That  if  the  vessel  had  responded  to  her  helm  as  ordered  by  the 
pilot  she  would  not  have  grounded  on  the  western  side  of  the  chan- 
nel. 
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(9)  Thai  wben  the  vessel  struck  this  gronnd  she  lost  her' way,  and 
became  fast ;  that  the  steam  pilot-boat  Jennie  Wilson,  belonging  to 
the  entire  pilot  association,  ran  down  to  her,  and  attempted  to  pull 
her  off,  bat  failed. 

(10)  That,  after  the  vessel  stmck,  the  wind  (continuing  from  east 
to  Eouth-eaat)  increased  somewhat  in  violence,  sufficient  to  cause 
combing  and  breakers  on^tbe  western  bank  qt  the  western  channel, 
where  the  vessel  lay,  and  the  waves  broke  over  the  vessel's  decks. 

(11)  That,  shortly  after  the  vessel  struck,  the  master  ordered  off  a 
portion  of  the  fore-hatch,  and  shortly  afterwards  left  the  vessel ;  that 
the  master's  reason,  as  assigned  by  him,  for  opening  the  fore-hatch, 
was  aa  alleged  apprehension  on  his  part  that  the  vessel  might  open 
her  seams,  take'in  water,  and  by  the  compression  of  the  air  burst  her 
decks;  that  the  result, of  opening  the  fore-halcfa  was  that  the  sea 
breaking  over  the  vessel  ran  over  the  combing  of  the  hatch  into  the 
hold,  and  filled  the  vessel  with  water. 

(12)  That  while  the  master  left  the  vessel,  shortly  after  she  struck, 
the  pilot  John  Nichols  remained  on  board  all  night,  and  that  before 
morning  the  vessel  was  fall  of  water,  and  the  vessel  became  a  total 
wreck. 

(13)  That  no  pilotage  dues  for  piloting  the  brig  were  ever  collected 
or  distributed  to  the  pilots'  association,  and  that  the  defendant  John 
Ervine  received  no  manner  of  benefit  from  the  pilotage  of  the  Helen 
H.  Monroe. 

(14)  That  in  his  attempt  to  pilot  the  brig  into  the  port  of  New  Or- 
leans, the  said  pilot,  John  Nichols,  exercised  his  best  judgment,  skill, 
and  discretion  in  directing  and  piloting  the  vessel,  and  that  the  said 
vessel  went  aground,  and  the  said  vessel  and  cargo  became  a  total 
wreck,  by  reason  of  the  narrow  channel  of  the  jetties,  the  rapidity  of 
the  current  therein,  the  fault  of  the  vessel  in  not  answering  her  helm, 
combined  with  the  exercise  of  mistaken  judgment  of  the  pilot  John 
Nichols  in  allowing  the  mainsail  to  be  lowered,  atid  to  that  extent 
the  said  vessel  and  cargo  became  a  total  wreck  by  a  peril  of  the  sea. 

(15)  That  the  master  was  part  owner  of  the  said  brig,  and  that  bis 
interests  in  the  freight  money  and  cargo  were  insured,  and  the  said 
brig  and  cargo  w6re  insured  for  the  Owners,  and  all  th6  said  insurahce 
has  be^n  paid  by  the  insurers  as  a  total  loss  by  a  peril  of  the  sea. 

(16)  That  the  value  of  the  said  brig  was  $12,000,  the  freight  was 
worth  $2,200,  and  the  cargo  was  worth  $2,500. 

And  the  court  does  find  as  conclusions  of  law,  as  follows : 

(1)  That  the  said  Association  of  Branch  Pilots  did  not  and  does 
sot  constitute  what  is  known  in  Louisiana  as  a  commercial  partner* 
ship,  in  which  the  partners  are  liable  in  solido. 

(2)  That  the  said  association  is  not  an  insurer  of  the  expedience, 
'  ddll,  judgment,  or  conduct  of  any  of  its  members,  and  therefore,  when 

without  fault  itself,  it  is  not  liable  for  the  negligence,  want  of  skill,  or 
faults  of  any  Branch  Pitot  belonging  to  the  association,  resulting  in 
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damage  to  any  vessel  that  saoh  pilot  may  undertake  to  pilot  into  the 
Mississippi  river  from  the  sea. 

(3)  That  said  John  Kiehols,  having,  in  piloting  the  said  brig,  used 
his  hest  skill  and  judgment,  is  not  liable  for  the  loss  of  the  said  brig 
and  cargo,  although  the  result  shows  that  his  best  judgment  was 
wrong. 

(4)  That  the  libel  ought  to  be  dismissed. 


The  Jahks  T.  Easton.* 

Thb  AHBBiOAir  Eaolb. 

DoTT  V.  The  James  T.  Easton  and  another. 

{Dittriet  Gowt,  8.  D.  New  Tarlc.    April  23,  1886.) 

CoLtisroK—TuGs  Am)  Tows— Hklpless  Situation— Unwabkantbd  Sapposmoir 
BY  Piix»T— High  Wind. 

While  the  tug  Kaston  lay  about  400  feet  oft  Pier  8,  Ejkst  riveT,  between  two- 
canal-boats,  which  she  was  about  to  take  in  tow,  but  which  were  not  yet 
fastened  to  her,  the  tug  American  Eagle  came  around  the  Battery,  and  ner 
pilot,  seeing  the  position  of  the  Easton,  supposed  that  she  was  about  to  move 
ahead,  and  consequently  did  not  check  his  speed  till  his  tow  collided  with 
libelant's  boat,  on  the  starboard  side  of  the  Easton.  The  Eagle's  engines 
were  reversed,  but  the  high  wind  prevailing  at  the  time  drove  her  tow  again 
upon  libelant's  boat,  whereby  the  latter  was  sunk.  Htld,  that  the  collision 
was  due  to  the  inattention  and  fault  of  the  pilot  of  the  Eagle  in  not  keeping 
out  of  the  way  of  the  Easton,  and  the  unwarrantable  supposition  that  the 
Easton  was  ready  to  move  on;  also,  that  the  Easton  was  in  no  fault,  as  she 
was  where  she  had  a  right  to  be,  and  was  pursuing  the  customary  course,  and 
because  her  situation  rendered  her  practically  helpless. 

In  Admiralty. 

T.  C.  Campbell,  for  libelant. 

Owen  d  Orny,  for  the  James  T.  Easton. 

Carpenter  db  Mosher,  for  the  American  Eagle. 

Bbown,  J.  Between  6  and  7  o'clock  on  the  morning  of  the  twenty- 
fifth  of  October,  1884,  the  steam-tug  James  T.  Easton  took  two  canal- 
boats  from  the  end  of  Pier  3,  East  river,  out  into  the  stream,  for  the 
purpose  of  towing  them  to  Newtown  creek.  The  tide  was  slack  at 
the  last  of  the  ebb;  and  the  tug,  having  in  the  customary  manner 
first  backed  out  with  the  boats,  until  about  400  feet  from  the  end  of 
the  pier,  as  I  find  from  the  proofs,  there  stopped,  and  turned  the 
boats  around  so  as  to  head  towards  the  Brooklyn  shore.  She  then 
went  in  between  the  two,  in  order  to  fasten  the  libelant's  boat  upon 
her  starboard  side  and  the  other  upon  her  port  side.     While  in  thia' 
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poBitioa,  and  engaged  in  making  the  lines  fast,  and  before  the  fast«>s> 
mgs  were  so  far  completed  that  the  tug  eottld  move  with  safety,  the 
steam-tog  Amerieaa  Eagle  oame  cot  of  the  North  river  aroand  the 
Battery  with  fonr  barges  in  tow,  in  two  tiers  of  two  eaob,  apon  a 
hawser  of  70  fathoms  length,  boond  for  Pier  4,  East  river.  After 
zonnding  the  Battery  the  tug's  engines  were  checked  so  as  to  shorten 
the  hawser,  as  asual,  preparatory  to  landing  at  Pier  4.  The  wind  was 
strong  from  the  sooUi-west.  The  pilot,  seeiag  the  Easton  between 
the  two  boats  of  her  tow,  supposed  that  the  Easton  was  ready  to  more 
on;  and,  believing  that  she  would  get  out  of  the  way,  kept  on  his 
eoorse  directly  towards  the  Easton  until  the  Eagle  struck  the  libel* 
ant's  boat  about  mid-ships.  Little  damage,  was  done  by  this  first 
Uow.  The  Eagle's  engines  were  reversed  fall  speed,  but  the  wind 
was  BO  high  that,  though  she  backed  against  the  barges  with  her  full 
power,  she  was  unable  to  check  the  momentum  of  the  barges,  and  the 
tog  was  forced  by  them  npon  the  libelant's  boat  a  second  time,  doing 
her  so  mnoh  damage  by  the  last  blow  that  she  sunk,  and  beoame  a 
Treck  not  worth  repairing. 

Upon  the  above  facts  the  fault  of  the  Eagle  appears  plain.  The 
force  of  the  wind,  and  its  natural  effect  upon  the  barges,  were  known 
to  the  pilot,  and  he  was  bound  to  guard  against  tbraa.  The  Ray- 
mond, 26  Fed.  Bep.  281.  The  Easton  was  in  the  usual  place  of  mak- 
ing ap  tows.  She  was  pursuing  the  usual  methods.  She  was  in  full 
view.  The  pilot  of  the  Eagle  understood  perfectly  that  she  was  tak- 
ing on  her  tow,  and  designing  to  go  up  the  East  river.  But  his  sup- 
position that  she  was  ready  to  move  on,  and  would  do  so  before  he 
ahonld  reach  her,  bad  nothing  in  the  circumstances  to  justify  it.  The 
Easton  bad  done  nothing  to  mislead  him,  or  to  induce  that  supposi- 
tion. She  was  Ipng  substantially  at  rest.  There  was  nothing  to 
prevent  the  Eagle  from  stopping  earlier,  and  waiting  aatem  of  the 
Easton  until  she  should  go  on ;  or,  if  the  pilot  of  the  Eagle  preferred 
to  go  ahead,  there  was  nothing  to  prevent  his  going  upon  the  outside 
of  the  Easton,  and  crossing  her  bows  upon  the  proper  signal,  if  there 
did  not  seem  to  be  sufficient  room  to  go  on  the  inside  of  her.  There 
vere  no  other  vessels  in  the  way. 

Upon  the  libelant's  evidence,  which  disinterested  witnesses  con- 
firm, I  am  satisfied  that  there  was  a  space  of  folly  300  feet  clear  of 
vater  available  to  the  Eagle  between  the  Easton's  tow  and  the  piers ; 
and  that  this  was  abundant  room  for  the  Eagle  to  go  inside  of  the 
Easton,  even  in  the  strong  wind  that  prevailed,  if  she  had  made  timely 
preparations  for  doing  so.  The  pilot  of  the  Eagle  testifies  that  he 
rounded  the  Battery  some  COO  yards  from  the  shore.  He  had  abun- 
dant time  and  space  to  make  proper  preparations  in  season  to  go  in- 
side of  the  Easton,  directly  to  his  destination  at  Pier  4.  His  testi- 
mony indicates,  however,  thai  he  did  not  notice  the  Easton  until  off 
the  ferry  sUp.  This  was  tardy,  and  show*  an  insnffioieDt  lookout. 
He  then  hailed  the  Easton  two  or  three  times  to  go  ahead;  hot  as 
v.27F.no.5— 30 


Digitized  by  VjOOQIC 


466  FEDEILAL  BEPOBTBB. 

the  lines  were  not  yet  fastened  the  Easion  coald  not 'move.  The 
fault  of  the  Eagle  clearly  was  inattention  to  the  Easton  in. time,  and 
the  unwarranted  supposition  that  she  was  ready  to  move,  and  get  out 
of  the  way. 

2.  I  do  not  think  the  Easion  can  be  charged  with  fanlt.  As  I  have 
said,  she  was  sabstantially  at  rest.  She  was  as  helpless  as  a  Tessel 
at  anchor,  as  she  could  not  move  withoat  endangering  her  tow,  which 
was  only  partly  fastened.  She  was  in  no  fault  in  making  ap  her 
tow  in  the  customary  place,  and  in  the  usual  manner.  All  the  de- 
tails of  this  process  were  familiar  to  the  pilot  of  the  Eagle.  Bhe 
-was  far  enough  away  from  the  end  of  the  pier  to  allow  reasonably 
sufScient  room  for  any  boats  having  occasion  to  go  inside  of  her  to 
do  so  without  danger.  She  was  not,  therefore,  an  unlawful  obstme- 
tion  to  navigation,  nor  did  she  interfere  with  the  customary  use  of 
that  part  of  the  river  which  is  devoted  by  law  to  the  use  of  tugs  and 
tows.  She  had  a  right  to  do  precisely  what  she  was  doing;  and,  as 
she  was  helpless  for  the  time  being,  the  whole  duty  of  keeping  oat 
of  the  way  devolved  on  the  Eagle.  Being  in  full  view  of  all  approach- 
ing vessels,  and  at  a  sufficient  distance  to  enable  them  to  keep  away 
from  her  while  getting  her  tow  in  readiness  to  move,  her  pilot  had 
no  reason  to  suppose  the  Eagle  would  not  go  on  one  side  or  the  other 
of  him.  When  he  saw  the  Eagle  coming,  towards  him,  and  not 
shanging  her  course,  he  hailed  her  to  keep  off.  There  was  nothing 
that  be  could  do  more,  since  he  could  not  safely  move  forward  or 
l)ack.  There  is  no  ground  for  holding  the  Easton  in  fault.  Being 
at  rest,  it  was  not  her  duty  to  signal  with  her  whistle  to  the  other 
tug.  If  she  bad  done  so,  by  giving  either  one  blast  or  two  blasts, 
when  she  was  unable  to  move,  she  would  thereby  have  misled  the 
Eagle ;  because  such  a  signal  would  be  telling  her,  in  effect,  that  the 
Easton  was  going  to  move  either  to  starboard  or  to  port,  whereas  she 
could  not  do  either.  If  any  signals  were  to  be  given,  it  was  for  the 
Eagle,  as  the  vessel  in  motion  and  in  command  of  herself,  to  give  the 
signal;  and  no  signals  were  given.  The  most  appropriate  answer  to 
any  signal  from  the  Eagle  would  have  been  several  short  blasts,  to 
indicate  danger.  In  the  case  of  The  Svnnyside,  91  U.  S.  208,  the 
oircumstances  were  wholly  different.  The  steamer  was  not  at  rest, 
but  drifting  at  the  rate  of  a  mile  and  a  half  an  hour  in  the  night-time, 
with  her  helm  lashed  down ;  nor  was  she  incumbered  by  a  tow,  so  aa 
to  prevent  her  moving. 

3.  The  libelant's  boat  had  been  long  in  use,  and  there  is  consider- 
able conflict  as  to  her  value  and  soundness.  Upon  the  best  judgment 
I  can  form  upon  this  point  I  think  she  was.  worth  about  $400,  for 
which  sum,  and  costs,  the  libelant  may  take  a  decree  against  the 
American  Eagle,  unless  a  reference  be  desired.  As  against  the  Eas- 
ton, the  libel  should  be  dismissed;  but  as  its  answer  presented  claims 
which  were  not  sustained,  the  dismissal  in  her  ease  must  be  withoot 
costs.  .  .  . 


Digitized  by 


Google 


THE  SIUCA  V.  IflB  IX>BD   WOBDEN.  467 

Thb  Siuoa  p.  Thb  Lobd  Wobdsr  and  another.* 

Thb  Lo&d  Wobdbs  v.  The  Silica  and  another. 

{JDiitriet  Court,  E.  D.  Fennnkania.    March  28. 1886.) 

OOLLIBIOir — ^NeOLIOBHCE — DA!fAOE8. 

Where  a  vessel  in  the  tow  of  a  tug  rung  into  another  vessel,  partlj  through 
the  negligence  of  the  tug  and  partly  through  the  improper  position  of  the 
Tesset  run  into,  held,  that  damages  and  costs  could  be  recovered  against  both. 

In  Admiralty. 

Charles  Gibbons,  for  the  Silica. 

Henry  R.  Edmunds,  for  the  Lord  Worden. 

Alfred  Driver  and  J.  Warren  Coalston,  for  the  Protector. 

BcTLEB,  J.  Ab  is  usual  in  collision  cases,  we  have  here  a  great 
mass  of  conflicting  testimony.  The  statements  of  witnesses  from  the 
respective  vessels  are  contradictory  and  irreconcilable,  to  such  extent 
u  to  make  a  satisfactory  conclusion  difficult  of  attainment  from  this 
tratimony  alone.  Fortunately  the  case  does  not  rest  on  this  testi- 
mony. There  are  several  well  established  facts,  about  which  little  if 
my  controversy  exists,  that  furnish"  a  reasonably  safe  guide  to  the 
truth. 

Immediately  after  the  collision  the  Lord  Worden  was  lying  on  the 
range  of  lights.  Attention  was  called  to  this  fact  at  the  time,  and  it 
was  observed  by  all  present.  It  is  testified  to,  substantially,  by  the 
Lord  Worden's  witnesses.  Unless,  therefore,  the  Silica's  blow  changed 
her  locationj  she  was  there  when  struck.  That  the  blow  did  not 
change  her  location,  is  shown  by  the  answers  of  the  assessors.  That 
it  would  not,  must,  I  think,  have  been  inferred  in  the  absence  of  this 
testimony.  The  relative  weight  of  the  vessels,  and  the  character  and 
position  of  the  blow,  seem  to  forbid  any  other  inference.  The  con- 
elnsioQ  that  the  Lord  Worden  was  lying,  substantially,  on  the  range 
of  lights  is  therefore,  not  only  reasonable,  but  nnavoidable.  That 
this  was  a  fault  is  equally  clear.  She  had  no  occasion  to  lie  there. 
As  the  assessors  state,  and  the  chart  shows,  she  could  have  anchored 
elsewhere,  with  safety.  Her  anchorage  there,  directly  on  the  track 
of  navigation,  after  night,  was  a  plain  violation  of  law  and  duty; 
and  this  fault  contributed  immediately  to  the  disaster.  It  is  not 
important,  in  this  respect,  that  the  tow  might  have  passed  safely  by 
the  exercise  of  such  care  as  the  occasion  required.  But  for  the 
Ebip's  fault,  the  disaster  would  not  have  occurred, — would  have  been 
rirtnally  impossible.  Had  she  been  anchored  to  one  side,  as  she 
'  iboald,  no  danger  would  have  been  encoautered,  for  the  tow  was 
moving,  virtually,  on  the  range. 

'Beported  by  C.  B.  Taylor,  Esq.,  of  the  FhiladelpUa  bar. 
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Was  the  tug  also  in  fault?  Whether  the  Lord  Worden's  liglits 
were  up,  and  of  usual  brightness,  need  not  be  considered.  Without 
lights  she  could  probably  have  been  seen  a  mile  away.  She  was  seen, 
as  is  admitted,  in  ample  time  to  avoid  collision.  That  the  tug  did  not 
change  her  course  immediately  on  coming  within  view  is  clear.  That 
she  was  running  directly  for  the  ship,  or  virtually  so,  is  manifest  from 
the  fact  that  she  changed  her  course  Jive  points,  56  degrees, — an  ex- 
tent of  variation  wholly  unneoeseary,  and  improper,  if  her  original 
course  was  to  one  side  of  the  ship.  That  she  negligently  continued 
the  original  course  until  within  dangerous  proximity,  is  equally  man- 
ifest from  the  fact  that  her  change  when  made  was  as  abrupt  and 
great  as  possible, — the  turn  as  nearly  at  right  angles  as  she  conl4 
make  it.  The  first  order  to  her  wheelsman  and  tow,  was  "hard  a-star- 
board."  Nothing  but  the  presence  of  actual  danger  would  have  jus- 
tified, or  even  suggested,  such  an  order.  The  weight  of  the  direct  tes- 
timony is  to  the  same  effect, — that  the  order  was  given  when  near  the 
ship.  The  change,  moderate  in  extent,  should  have  been  made  higher 
up, — immediately  on  discovering  the  obstruction.  The  character 
of  the  tow, — its  make-up, —  though  not  unusual  or  improper,  was 
such  as  to  render  it  difficult  of  control,  (especially  on  an  ebb  tide,)  re- 
quiring unusual  care  in  an  obstructed  channel.  The  tug  should  there- 
fore have  proceeded  with  caution,  on  discovering  the  ship  in  her  way. 
Instead,  she  neither  slacl^ened  her  speed  nor  changed  her  course  un- 
til so  near  that  danger  was  manifest,  when,  in  apparent  alarm,  she 
put  her  wheel  hard  down, — sheering  as  nearly  square  off  as  possible, 
— swinging  her  tow  in  the»direction  of  the  ship,  where  its  momentam 
must  carry  it  nearer. 

It  looks  as  if  the  tug  ran  down  as  she  did,  to  speak  the  ship, — possi- 
bly with  a  view  to  further  employment.  That  she  did  approach  near 
enough  to  do  so,  and  did  speak  her,  is  clear;  and  the  answer  received 
though  irrelevant  to  the  question,  is  very  significant:  "Keep  off; 
keep  off."  Up  to  this  moment  she  had  held  her  course,  and  -was 
then  so  near  as  to  alarm  the  lookout,  who  gave  this  warning.  As  if 
appreciating  the  danger,  she  then  immediately  sheered  to  the  full  ex- 
tent of  her  capacity.     The  tug  was  therefore  also  in  fault. 

Was  the  Silica  in  fault?  If  Ludwig  Dorsoh,  her  wheelsman,  is 
believed,  she  was.  He  says  he  put  the  wheel  to  port,  thus  sheering 
towards  the  ship.  Whether  this  would  be  a  material  fault,  if  it  ex- 
isted, in  view  of  the  situation  and  the  answer  of  the  assessors,  need 
not  be  considered.  I  do  not  believe  him.  The  character  of  the  man ; 
his  act  of  running  off  with  his  employer's  money  in  his  pocket ;  the 
peculiar  circumstances  under  which  he  was  brought  back,  and  his 
testimony  obtained, — forbid  that  any  weight  should  be  attached  to 
what  he  has  said.  He  is  not  corroborated.  It  is  true  that  one  or  . 
two  witnesses  say  the  Silica  seemed  to  sheer  westward ;  but,  as  the 
assessors  and  Capt.  Shackford  and  Lieut.  Wykoff  state,  she  would 
appear  to  do  this  momentarily,  under  the  influence  of  her  hawser. 
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«fven  with  her  Tirheel  to  starboard.  As  the  Gnlnare's  stem  swung 
vestvard  in  coming  around,  in  obedience  to  her  helm,  she  would  nec- 
essarily give  the  Silica's  head  the  appearance,  at  least,  of  turning  in 
that  direction.  It  may  be  said  the  Silica  was  in  fault  for' employing 
soeh  a  man  as  Dorsch.  He  appears,  however,  to  have  been  reason- 
ably competent  for  bis  duty,  and  to  have  discharged  it  properly  down 
to  this  point. 

Aside  from  this  man's  testimony,  I  find  no  evidence  of  fault  in  the 
Silica.  It  was  her  duty  to  keep  oS  the  ship  if  she  could.  I  believe, 
however,  she  could  not.  Following  in  the  wake  of  the  Gnlnare,  with 
the  ship  directly  ahead,  or  virtually  so,  she  eould  not  see  it  until  the 
Galnare  sheered.  I  am  not  unmindful  of  the  testimony  that  the  ship 
vas  seen  slightly  off  the  starboard  bow  of  the  vessel  ahead.  So  much 
depends,  however,  in  this  respect,  on  the  place  where  the  observer 
stood,  and  apon  the  heading  of  the  vessel  at  the  moment,  that  this 
testimony  is  not  entitled  to  much  weight.  "Slightly  off  the  star- 
board boiw"  signifies  Tery  little.  As  already  stated,  the  abrupt  and 
remarkable  departure  from  her  course,  by  the  tug,  leaves  no  doubt 
that  the  ship  was  nearly,  if  not  quite,  directly  ahead,  and  very  close. 
Seeing  the  Galnare  sheer,  it  was  her  duty  to  follow  gradually,  taking 
eare  not  to  interfere  with  the  movements  of  that  vessel.  Pursuing  this 
coarse, — the  only  one  allowable, — the  collision  seems  to  have  been 
inevitable.  The  abrupt  sheet  of  the  tug  so  near  the  ship  would  nec- 
essarily swing  the  tow  around  across  the  channel,  and  before  the 
Silica  conld  be  straightened  up  and  pulled  off  by  her  hawsers,  the 
momentum  would  carry  her  so  far  down  as  to  render  escape  im- 
practicable. The  testimony  shows  that  the  Gulnare  passed  the 
ship  nauch  closer  than  the  tug.  The  cause  which  thus  carried  the 
former  closer  than  the  tug,  would  operate,  even  in  a  greater  degree, 
against  the  Silica,  as  the  assessors  state.  She,  it  seems  probable, 
Toold  pass  at  least  as  much  closer  to  the  ship  than  the  Gulnare,  as 
the  latter  did  than  the  tug. 

The  effect  of  sheering  as  the  tug  did;  the  duty  of  the  vessels  in  tow, 
onder  the  circumstances;  the  influence  of  the  hawsers;  the  manner 
in  which  the  vessels  would  come  around;  and  the  probable  consc- 
iences,— are  so  fully  and  intelligently  explained  by  the  expert  testi- 
mony of  Capt.  Shackford  and  Lieut.  Wykoff,  of  the  United  States 
navy,  and  particularly  by  the  latter,  at  pages  90  and  101-104  of 
die  Silica's  evidence,  and  by  the  answers  of  the  assessors  attached 
hereto,  that  I  desire  to  call  especial  attention  to  this  testimony  and 
tile  answers. 

A  decree  will  be  entered  accordingly. 
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Thb  Batbh.* 
'     (DUtriet  Court,  D.  McmaehuteCI*.    April  10, 1886.) 

8ai,vaob—Tovagk— Prior  Contract— Abbistahcb  Rbvtdbrbd  at  thb  llBQTTigBT 
OF  Saivob—Compeksatiok— Costs. 

The  brig  R.,  while  in  distress,  was  assisted  by  a  tug,  the  latter  vessel  a^ee- 
ing,  for  a  fixed  price,  to  take  the  former  to  her  destination,  add  to  furnish  a 
second  tng  if  necessary.    While  engaged  in  towing  the  R.  the  tug's  hawser 

{>arted,  and  a  signal  for  assistance  was  made  by  the  tug  to  a  sqcond  tug,  then 
ying  in  the  vicinity.  The  dismantled  condition  of  the  R.,  and  the  presence 
of  dangers  of  navigation,  increased  the  necessity  for  assistance,  but  there  was 
ample  time  and  opportunity  for  the  first  tug  to  have  picked  the  R.  up  again 
without  the  help  of  the  second.  Held,  that  the  service  rendered  bv  the  sec- 
ond tug  at  the  request  of  the  first  was  that  of  ordinary  towage,  and  that  the 
proper  compensation  was  the  usual  towage  ch&rge  allowed  hj  the  custom  of 
the  port  to  a  tug  when  called  upon  to-assist  anoth^  in  towing.  Ekld,  alto, 
that  the  payment  of  a  sufficient  sum  having  been  offered  (and  declined)  the 
claimants  are  entitled  to  costs. 

Libel  for  Salvage  by  the  owner,  master,  and  orew  of  the  Bteam*tog 
William  H.  Clark  against  the  brig  Baven. 
C.  T.  Russell,  for  libelant. 
F.  Cunningham  and  E.  N.  Hill,  for  claimants. 

Nelson,  J.  As  the  brig  Baven,  of  Macbias,  Maine,  from  Jamaica 
with  a  cargo  of  logwood,  was  approaching  Boston  harbor  on  the 
morning  of  January  16,  1886,  iu  a  violent  gale  of  wind  from  the  N. 
E.,  with  thick  snow,  she  was  obliged  to  come  to  anchor  two  miles 
east  of  Point  Allerton.  Finding  that  the  brig  was  dragging  her 
anchors,  her  master  ordered  the  topmasts  and  yards  to  be  cat  away 
to  keep  her  from  drifting  on  shore.  At  1:30  p.  m.,  while  lying  in 
this  position,  the  gale  having  broken,  and  the  wind  shifted  to  S.  W., 
she  was  taken  in  tow  by  the  tug  John  Markee,  under  a  contract  by 
which  the  tug  undertook  to  tow  her  to  Boston,  dock  her,  furnish  the 
services  of  another  tug,  if  found  necessary,  and  afterwards  to  return 
and  get  her  anchors  and  chains,  which,  owing  to  the  heavy  sea,  and 
the  disabled  condition  of  her  windlass,  she  was  obliged  to  slip ;  for 
which  service  the  tug  was  to  receive  $200.  Before  reaching  Boston 
Light  the  hawser  parted  twice,  but  was  made  fast  again  each  time 
without  difficulty.  When  between  Boston  Light  and  Nash's  Bocks 
the  hawser  parted  a  third  time,  and  the  master  of  the  John  Markee 
signaled  to  the  William  H.  Clark,  then  lying  in  the  vicinity  looking 
for  employment,  for  assistance.  In  answer  to  the  signal  the  William 
H.  Clark  steamed  up  to  the  brig,  threw  her  a  heaving  line,  and  a 
hawser  was  hauled  on  board  the  brig  and  made  fast.  The  hawser 
of  the  John  Markee  was  then  again  hauled  on  board,  and  made  fast 
to  the  brig,  and  the  two  tugs  together  towed  her  to  her  dock  in  Bos- 
ton. For  the  assistance  thus  rendered  the  William  H.  Clark  now 
claims  salvage. 


'Beportcd  by  Theodore  M.  Btting,  Esq.,  of  the  Fhilsdslphia  bar. 
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I  am  nnable  to  perceive  in  this  anything  more  than  ordinary  tow- 
age service,  rendered  at  the  request  of  the  John  Markee.  The  brig 
being  without  available  sails  or  anchors,  with  the  wreckage  of  her 
spars  dragging  at  her  side,  would  certainly  have  been  in  imminent 
danger  of  drifting  on  the  rocks  upon  Light-house  Island,  if  she  had 
been  alone,  and  had  not  already  secured  all  the  assistance  necessary 
for  her  safety.  It  is  true  the  hawser  of  the  John  Markee  had  proved 
inadequate  to  tow  her  in  the  rough  sea  agaiDst  a  strong  ebb-tide. 
Bat  it  was  of  sufficient  strength  to  hold  her  stationary,  or  to  tow  her 
with  the  current,  or  across  it  in  either  direction,  to  a  position  of 
safety.  The  weather  had  cleared,  and  the  wind,  though  strong, 
had  ceased  to  be  in  the  least  degree  dangerous.  The  tug-boat  York, 
the  consort  of  the  John  Markee,  was  coming  down  the  harbor  to  help 
her.  The  hawser  of  the  John  Markee  parted  at  the  hawse-hole,  and 
Tas  still  of  sufficient  length  for  use.  The  only  disputed  fact  in  the 
ease  was  with  reference  to  the  distance  of  the  brig  from  the  rocks  at 
tbe  time  the  William  H.  Clark  took  hold.  Of  course  the  estimates  of 
the  witnesses  varied  widely,  some  of  them  placing  her  on  the  north- 
erly side  of  the  channel,  close  to  Light-house  Island,  and  others  on 
the  opposite  side,  near  Nash's  Bocks.  The  keeper  of  the  light-house, 
a  disinterested  and  intelligent  witness,  who  saw  the  occurrence,  tes- 
tified that  the  William  H.  Clark  took  hold  about  the  middle  of  the 
channel.  This  would  make  the  distance  on  the  oblique  coarse  of  the 
brig's  drift  considerably  more  than  an  eighth  of  a  mile.  I  take  his 
estimate  as  the  correct  one.  This  would  give  the  John  Markee  am- 
^e  time  to  come  to  the  resaue.  It  also  appeared  that  the  master 
of  the  William  H.  Clark  claimed  at  the  time  only  the  usual  towage 
charge  allowed,  by  the  custom  of  the  port  to  a  tug  when  called  upon 
to  assiat  another  in  towing  a  vessel.  It  should  also  be  noted  that 
it  is  not  pretended  that  the  William  H.  Clark  was  exposed  to  any 
extraordinary  peril,  or  to  any  risk  but  such  as  was  incident  to  her 
every-day  employment.  My  conclusion  is  that  the  services  of  the 
William  H.  Clark  were  towage,  and  not  salvage,  services. 

It  appeared  that  tbe  master  of  the  Haven  offered  to  pay  $80  for  the 
serriees  rendered,  which  was  declined  by  the  agent  of  the  William  H. 
Clark.  Tbe  compensation  offered  was  sufficient,  and  should  have 
been  accepted.  A  decree  may  be  entered  for  that  amount  for  the 
benefit  of  the  owners  of  the  tug,  but  the  claimants  of  the  brig  are  to  re- 
cover their  costs.     Ordered  accordingly. 
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Babqs  No.  6.' 

BnicBAj^  V.  Barge  No.  6. 

(Dutriet  Court,  8.  D,  New  Tork.    April  22, 1886.) 

Wharfage — Hkt-l  Gate — Tow  rw  Sections — Kbw  Tork  Statb  Stattitb  — 
Laws  op  1888,  Ch.  410,  §  798— "Ubeb  or  Makes  Fabt  to  Wharf"— LoABn.- 
mr  OF  Both  Tea  and  Tow— Demand — Dooblb  Rates. 

A  law  of  New  Tork,  passed  in  1883,  (chapter  410,  §  798,)  provides  tluit 
wharfage  may  be  collected  "from  every  vessel  that  uses  or  makes  fast  to  any 
pier,  wharf,  or  bulk-head. "  within  the  city  of  New  York.  In  1888  libelant 
eave  general  notice  that  wharfage  would  be  reqtiired.  Afterwards,  a  ta^  hav- 
ing agreed  to  tow  barge  No.  6  for  a  lump  sum,  and  having  taken  her  with  many 
ouers  in  tow,  left  her  with  others  at  libelant's  wharf,  between  One  Hundred 
and  Thirty-ninth  and  One  Hundred  and  Fortieth  streets.  East  river,  and  th« 
libelant  claims  wharfage.  The  barge-owner  claimed  that  the  tug-boat  should 
pay  the  wharfage,  since  it  was  for  the  latter's  convenience  that  the  barge  was 
left  atthebulk-noad.  It  has  long  been  the  practice  for  tofps  taking  large  tows 
through  Hell  Gate  to  divide  them  into  sections,  and,  taking  one  section  at  a 
time  through  the  Gate,  to  leave  the  rest  at  the  libelant's  wharf  till  they  are 
successively  taken  through.  He'd  that,  under  such  circumstances,  the  tug 
"uses"  the  wharf,  in  the  sense  of  the  statute,  and  is  liable;  but  that  the  barge 
is  "made  fast"  to  it;  and  that  wharfage  may  therefore  be  collected  of  either. 
Demand  not  being  clearly  proved,  only  single  wharfage  can  be  collected.* 

In  Admiralty. 

T.C.dQ.N.  Camphell,  for  libelant. 

Biddle  d  Ward,  for  respondent. 

Brown,  J.  The  libelant  has  been  for  manj  jeara  owner  and  pro- 
prietor of  the  bulk-bead  between  One  Hundred  and  Thirty-ninth  and 
One  Hundred  and  Fortieth  streets,  on  the  East  river.  This  libel  is 
filed  to  establish  his  right  to  collect  wharfage  from  barges  and  canal- 
boats  that  are  left  at  his  wharf,  and  made  fast  there  by  tngs,  prepar- 
atory to  towing  them  through  Hell  Gate.  It  is  not  deemed  {Hradent 
for  tugs  to  attempt  to  take  more  than  three  or  foar  boats  at  a  time 
through  Hell  Gate;  but  as  many  more  than  four  are  often  taken  in 
tow  from  the  lower  part  of  the  city  bound  east  into  the  Sound,  it  is 
necessary  in  snob  cases  to  take  the  fleet  through  Hell  Gate  by  sec- 
tions ;  and  tugs  have,  for  a  long  time,  been  in  the  habit  of  leaving  a 
part  of  the  fleet  at  Birchall's  wharf,  while  they  are  taking  the  rest  of 
the  fleet  by  sections  through  Hell  Gate.  By  the  state  statute  of 
July  1,  1882,  relating  to  the  city  of  New  York,  (chapter  410,  §  798,) 
it  is  provided  that  "it  shall  be  lawful  to  charge  and  receive  wharfage 
at  the  following  rates  from  every  vessel  that  uses  or  makes  fast  to  any 
pier,  wharf,  or  bulk-head  within  said  city,"  etc.,  "for  every  barge, 
50  cents  per  day;    *    »     *    every  vessel  to  be  liable  for  doable 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 

'Respecting  wharfage  see  note  of  Orlando  F.Bnmp  to  The  De  Sraet,  10  Fed.  Rep.  488^ 
and  Ooachita  &  MUsisaippi  River  Packet  Go.  v.  Aiken,  16  Fed.  Rep.  SSO,  and  note,  894- 
386. 
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^atfage  if  she  leaves  without  first  paying  the  wharfage  due,  after 
being  demanded  of  the  owner  or  consignee  or  person  iu  charge  of  the 
TCsael." 

Prior  to  the  passage  of  the  above  statute  no  claim  for  wharfage  had 
ever  been  made  by  the  libelant.  In  1883  the  libelant  gave  notice  that 
thereafter  he  shoold  demand  and  claim  the  wharfage  allowed  by  the 
above  statute.  There  is  no  doubt  that  he  is  entitled  to  wharfage 
either  from  the  tug,  or  from  the  boats  that  are  fastened  to  the  wharf. 
Ab  between  the  tag  and  the  tow  each  claims  that  the  other  shall  pay 
it.  The  boats  in  tow  have  90  control  of  their  own  navigation.  The 
person  in  charge  of  each  has  nothing  to  do  in  determining  how  many 
shall  be  taken  in  tow,  or  whether  they  shall  be  divided  up  in  going 
through  Hell  Gate;  or,  if  divided,  where  any  shall  be  left,  or  how  se- 
enred,  or  how  long  they  shall  remain,  or  when  they  shall  be  taken 
sway.  The  whole  basiness  of  making  up  the  tow,  the  numbers  taken, 
and  the  mode  of  going  through  Hell  Gate,  is  solely  in  chaise  of  the 
tog,  and  the  tow  is  legally  in  the  charge  and  possession  of  the  tug.  In 
the  Qsaal  course  of  business  eaob  boat  is  taken  at  a  fixed  sum  for  the 
trip.  Part  of  the  boats  may  be  left  at  the  wharf  until  the  others 
hsve  gone  through,  while  others  may  go  through  directly;  and  in  re- 
spect to  the  latter  no  claim  for  wharfage  can  accrue.  When  towage 
is  engaged  no  reference  is  made  to  any  wharfage,  and  it  is  not  known 
vhether  any  claim  for  wharfage  in  respect  to  any  particular  boat 
Till  arise.  The  use  of  the  wharf  is  for  the  convenience  of  the  tug, 
and  to  enable  her  to  take  a  larger  ileet  along  with  her  on  each  side 
of  Hell  Gate  than  she  can  take  through  that  passage.  The  tng  hav- 
ing the  tow  in  charge,  and  being  answerable  for  its  safety,  when  she 
leaves  a  part  of  the  tow  at  a  wharf  for  her  convenience,  in  my  opinion, 
"makes  use"  of  the  wharf  in  the  sense  of  the  statute.  It  is  by  the 
Totantary  act  of  the  tug,  and  not  by  any  voluntary  act  of  the  tow, 
that  the  tow  is  made  fast  to  the  wharf.  On  the  other  hand,  it  is 
eqaally  dear  that  the  tow  is  "made  fast"  to  the  wharf,  and  has  the 
Bse  of  it  for  the  time  being.  The  statute  declares  that  every  vessel 
that  either  "asesor  makes  fast"  shall  be  liable  to  pay  wharfage.  The 
wharfinger,  therefore,  has  a  right  under  the  statute  to  look  either  to 
the  tug  or  to  the  tow  for  his  statutory  compensation.  He  is  not 
bound  to  look  to  the  tug  alone.  From  the  circumstances  stated,  it 
Tonld  seem  that  the  tug  is  bound  to  indemnify  the  owner  of  the  tow 
for  the  charges  to  which  the  tug,  for  her  own  convenience,  has  sub- 
jected a  portion  of  the  boats ;  but  as  the  representatives  of  the  tug 
are  not  before  me,  this  question  is  not  passed  upon. 

There  is  some  doubt  whether  the  explicit  demand  of  wharfage  was 
made  in  this  instance  from  the  person  in  charge  of  barge  No.  6.  The 
bills  proved  have  the  names  of  the  towing  lines  upon  them,  and  the 
proof  leaves  the  question  of  demand  doubtful.  Judgment  is  there- 
fore ordered  for  the  libelant  for  the  wharfage  claimed  at  single  rates 
only,  with  costs. 
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The  Favobetb.* 
Pbtkbs,  Master,  etc.,  v.  Hblleb  and  others. 
(Dktrict  Oovai,  E.  D.  Pmntykmia.    March  26, 1886.) 

Dbudhiiage— Dblat  in  Unioadtno. 

Damages  can  be  recovered  for  delay  In  unloading  upon  vpssels,  where  the 
cargo  could  have  been  discharged  more  quickly  upon  railroad  can. 

In  Admiralty. 

Pugh  d  Flanders,  for  libelant. 

Furth  dk  Singer,  for  respondents. 

BuTiiBB,  J.  The  libelant  must  be  allowed  two  days.  The  deten- 
tion was  unnecessary.  The  unloading  might  have  been  completed 
without  interruption,  if  the  respondent  had  been  willing  to  receive  it 
on  cars,  which  were  at  hand.  He  desired,  however,  to  have  a  part  of 
it  on  vessels,  and  delayed  the  work  on  this  account.  Having  sold 
the  cargo,  he  desired  to  deliver  it  to  the  several  purchasers  imme- 
diately from  the  ship.  Fully  two  days'  delay  was  caused  in  waiting 
for  vessels,  and  in  changing  the  unloading  tackle  back  and  forth  from 
vessels  to  cars.  For  this  delay  the  libelant  must  be  compensated.  A 
fair  measure  of  computation  is  found  in  the  charter-part}'.  I  do  not 
find  anything  to  sustain  the  allegation  that  the  crew  were  inefficient, 
and  the  unloading  delayed  on  this  account. 

A  decree  will  be  entered  for  libelant. 


The  E.  H.  Prat.* 

(District  Court,  E.  D.  Neu)  Fork.    July  24, 1885.) 
Salb— Stoppaob  in  Tranbitu— Absertion  op  Vendeb'b  Insoi-vbnot— Noh-Db* 

LIVERT  OF  CAKaO — BlLL  OF  LaOINO — VbNDEE'B  RiOHT  09  ACTION. 

A  cargo  of  clay  was  shipped  by  H.  on  board  the  schooner  E.  H.  Pray,  aa- 
der  a  bill  of  lading  providing  for  its  delivery  to  P.  Before  the'deliveiy  of 
the  clay  H.  appeared,  and.  asserting  the  insolvency  of  the  libelant,  and  the 
non-payment  of  the  price,  ordered  the  master  not  to  deliver  the  clay  to  P., 
which  direction  the  master  obeyed.  P.  thereupon  brought  suit  on  the  bill  of 
lading  against  the  vessel  to  recover  damages  for  non-delivery  of  cargo.  Hebi, 
that  the  assertion  of  the  fact  of  insolvency  by  the  vendor,  made  in  good  faith 
and  believed  by  the  master,  coupled  with  the  fact  that  the  goods  had  not  been 
paid  for  or  the  price  secured,  and  the  other  fact  that  the  stoppage  was  during 
the  continuance  of  the  tranmtitt,  justified  the  master  in  delivering  the  cargo 
to  the  vendor,  and  gave  the  vendee  no  right  of  action  against  the  vessel.* 

'  Reported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 

'  Reported  by  R.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 

'Sie  note  at  end  of  case. 
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In  Admiralty. 

Jot.  K.  Hill,  Wing  dt  Shoudy,  for  libelant,  Samuel  L.  Fewtress. 

Benedict,  Toft  dt  Benedict,  for  claimant. 

Bknedict,  J.  One  Hayes,  npon  the  order  of  the  libelant,  shipped 
on  the  schooner  E.  H.  Fray  a  cargo  of  clay,  for  which  the  master  of 
the  schooner  issaed  to  Hayes  a  bill  of  lading  in  the  ordinary  form, 
providing  for  the  transportation  of  the  clay  from  Amboy  to  New 
Haven,  and  its  delivery  there  to  the  Libelant  on  the  payment  of  freight. 
One  copy  of  this  bill  of  lading,  together  with  an  invoice  of  the  clay, 
Hayes  famished  to  the  libelant,  who  received  the  same.  Upon  the 
arrival  of  the  vessel  at  New  Haven,  and  before  the  delivery  of  the 
elay,  Hayes  appeared,  and  asserting  the  insolvency  of  the  libelant, 
and  the  non-payment  of  the  price  of  the  clay,  required  the  master  of 
tibe  vessel  not  to  deliver  the  clay  to  the  libelant,  but  to  take  it  to  New 
York.  The  master  of  the  vessel  obeyed  the  directions  of  Hayes,  re- 
fased  to  deliver  the  clay  to  the  libelant,  and  took  it  to  New  Tork. 
Wberenpon  the  libelant  sues  the  schooner  apon  the  bill  of  lading  to 
recover  damages  for  the  non-delivery  of  the  caigo  to  him.    * 

Upon  these  facts  the  question  is  not  whether  Hayes,  the  vendor, 
as  between  himself  and  the  vendee,  could  lawfully  stop  the  clay  in 
trangitu;  bat  whether,  the  clay  having  been  stopped  in  transitu  by 
Hayes,  the  libelant  can  recover  on  the  bill  of  lading  for  non-delivery 
of  the  clay  to  him.  Here  the  direction  to  deliver  the  clay  to  the  li- 
belant contained  in  the  bill  of  lading  was  countermanded  by  the  ship- 
per, and  the  goods  stopped  by  him,  before  delivery  to  the  vendee  or 
negotiation  of  the  bill  of  lading.  At  this  time  the  price  of  the  clay 
had  not  in  fact  been  paid,  the  transitus  had  not  in  fact  been  ended, 
and  the  insolvency  of  the  vendee  was  asserted  by  the  vendor  as  the 
reason  of  exercising  the  right  of  stoppage  in  transitu,  and  believed  by 
the  master.  Under  such  circumstances  I  do  not  think  the  risk  of  de- 
termining the  qaestion  of  the  vendee's  solvency  can  be  cast  upon  the 
master  of  the  ship.  As  it  seems  to  me,  the  assertion  of  the  fact  of 
insolvency  by  the  vendor,  made  in  good  faith  and  believed  by  the  mas- 
ter of  the  ship,  coupled  with  the  facts  that  the  goods  had  not  been  paid 
for  nor  the  price  secured,  and  the  other  fact  that  the  stoppage  was 
made  daring  the  eontinuance  of  the  tranaitits,  justified  the  master  in 
delivering  the  cargo  to  Hayes,  the  shipper  and  vendor,  in  place  of  the 
libelant,  and  gave  the  libelant  no  right  of  action  against  the  ship. 

In  the  case  of  The  Tigress,  Brown.  &  L.  45,  it  is  said : 

"The  vendor  exercises  his  right  of  stoppage  in  transitu  at  his  own  peril; ' 
and  It  is  incumbent  upon  the  master  to  give  effect  to  that  right  so  soon  as  he 
is  satisfied  that  it  is  the  vendor  who  claims  the  goods,  unless  he  (tlie  master) 
is  aware  of  a  legal  defeasance  of  the  vendor's  claim." 

Here  Hayes  was  the  vendor  of  the  goods;  he  had  not  been  paid  by 
the  libelant;  there  was  no  legal  defeasance  of  the  vendor's  claim, 
and  the  vendor  demanded  the  goods  upon  the  ground  of  the  insolv- 
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enoj  of  the  vendee.  These  circamstances  jnstified  the  master  in  re- 
fusing  to  delirer  the  goods  to  the  libelant,  and  ooostitute  a  good 
defense  to  saoh  an  action  as  this. 

The  libel  is  dismissed,  and  with  costs. 

NOTB. 

Th«  right  of  stoppage  In  tramttH  exists  until  the  gooda  art  delfvered  to  the  buyer,  or 
possession,  actual  or  constructive,  is  taken  by  him.  Hall  v.  Dimond,  (13.  H.)  3  AU. 
Rep.  423. 

The  seizure  of  personal  property,  consigned  to  porchasen,  by  virtne  of  process  agsisjt 
their  goods,  does  not  destroy  the  vendor's  right  of  stoppage  im  tnniUu,  Sherman  r. 
Rujree,  (Wis.)  13  N.  W.  Bep.  241. 

The  vendor's  right  of  stoppage  in  tnmtitu  is  not  defeated  by  the  arrival  of  the  goods 
at  the  place  of  destination,  ont  is  only  terminated  by  the  goods  passing  into  the  actnal 
or  conatriiRtive  possession  of  the  vendee.    Oreve  v.  Daiiham,  (Iowa,)  14  N.  W.  Bep.  130. 

The  right  of  stoppage  in  trantilu  may  be  asserted  by  the  vendor  oi^  goods  at  any  time 
before  their  delivery  to  the  vendee  by  the  carrier.  United  States  Wind  Engine  &  Pomp 
Co.  V.  Oliver,  (Neb.)  21  N.  W.  Rep.  463. 

Where  a  wholesale  merchant  has  sold  goods  to  a  retail  dealer  on  six  months'  timeL 
such  merchant  cannot  claiai  the  right  to  stop  said  goods  in  transit  without  showing  that 
the  purchaser  is  insolvent,  and  that  the  goods  have  not  been  delivered  to  him.  Walab 
V.  Blalcely,  (Mont.)  9  Pac.  Rep.  809. 

When  goods  are  sold  on  the  condition  that  title  shall  not  pass  until  they  are  paid  for, 
the  veudor.retains  -the  right  to  stoppage  in  tranailu,  as  against  the  vendee,  or  an  innocent 
third  person  who  purchases  of  the  vendee  before  the  arrival  of  the  bill  of  lading  or  tbe 
goods.    Pattiaon  v.  Gnlton,  38  Ind.  240. 

A  merchant  may  exercise  the  right  of  stoppage  tn  trantilu  while  goods  remain  in  the 
hands  of  the  carrier.    Calahan  v.  Babcock,  21  Ohio  St.  281. 

Where  a  merchant  sold  goods  which  were  levied  on  and  seized  under  an  execntioa 
against  the  purchaser  while  they  were  in  the  hands  of  the  carrier,  and  the  freight  charges 
paid,  it  was  held  that  the  vendor's  right  of  stoppage  tn  trantilu  was  not  terminated  oy 
the  levy  and  seizure.    Rncker  v.  Donovan,  IS  Kan.  251. 

The  seller  of  goods  may  stop  them  tn  trantil  on  account  of  tbe  purchaser's  insolvency 
existing  before,  but  not  known  to  the  seller  until  ailer,  the  sale.  Loeb  ▼.  Peters,  W 
Ala.  243. 

It  is  said  that  the  right  of  stoppage  in  trantitu  Is  lost  if  the  purchaser  has  sold  the 
;ood8,  and  indorsed  the  bill  of  lading  to  a  subpurchaser  for  value  in  good  faith.    St. 
>aul  Roller-Mill  Co.  v.  Great  Western  Despatch  Co.,  anit,  434 ;  Loeb  v.  Peters,  ('     ' 
243.    See,  also,  Newhall  v.  Central  Pac.  B.  Co.  61  Cal.  346. 


5.* 
Pi 


TeB  BEBUtTDA.* 

(Dtttrtet  Oovrt,  E.  D.  Neu  York.    December  0. 1885.) 

Cakriss — Of  Goods  by  Skip — Damagb  to  Caboo — Thbpt  of  Jewblxt — Bm.  ov 

LaDIKO — EXCKPTIONS— CONCEALMKKT  OF  VaUJK — LIABILITY. 

Libelant  shipped  on  board  the  steam-ship  Bermuda  a  trnnk  containing 
Jewelry,  under  a  bill  of  lading,  in  which  tbe  trunk  was  described  aa  "merchan- 
dise, "  which  contained  the  clause  "weight  and  contents  unknown, "  and  a  pro- 
vision that  the  carrier  should  not  be  accountable  for  jewelry  contained  in  any 
pnckage  shipped  under  a  bill  of  lading  unless  the  value  was  therein  expressea, 
and  extra  freight  paid.  Libelant  did  not  inform  the  carrier  that  the  trunk 
contained  jewelry.  The  trunk  was  opened  duringthe  voyage  by  some  person 
unknown,  and  part  of  the  jewelry  abstracted.  Held,  on  suit  brought  against 
the  steam -ship  for  the  loss/ that  libelant  could  not  recover. 

In  Admiralty. 

■Beported  by  B.  D.  dk  Wyllys  Benedict,  Bsqs.,  of  tbe  New  York  bar. 
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Utto,  Ruebsamen  d  Hvhle,  for  libelant. 
Butter,  Stillman  d  Hubbard,  for  claimant. 

Bbnediot,  J.  The  faots  of  this  case  are  as  follows :  The  libelant, 
Inae  H.  Pereira,  shipped  on  board  the  steam-ship  Bermuda,  to  be 
transported  therein  from  New  York  to  Trinidad,  a  small-sized  trnnk. 
The  trank  was  shipped  as  merchandise  under  a  bill  of  lading  taken, 
in  which  the  trunk  was  described  as  "one  trnnk  merchandise,"  with- 
oot  any  statement  as  to  the  value  of  the  contents  of  the  trunk ;  and 
vfaich  also  contained  a  provision  that  the  carrier  was  not  to  be  account- 
able for  jewelry  contained  in  any  package  or  parcel  shipped  under  a 
bill  of  lading  unless  the  value  thereof  be  therein  expressed,  and  such 
extra  freight  as  might  be  agreed  on  paid.  The  words  "weight  and 
eoDtents  unknown"  were  inserted  in  the  bill  of  lading  before  signing. 
Hie  traiik,  when  taken  on  board,  was  placed  in  a  regular  freight  com- 
partment of  the  vessel,  with  other  merchandise  destined  for  Trinidad. 
In  the  course  of  the  voyage  the  steamer  stopped  at  various  points  of 
the  Windward  islands,  from  St.  Eitts  down  to  Trinidad,  and  on  reach- 
ing the  latter  port  the  trunk  was  found  to  have  been  opened,  and  the 
bet  was  then  first  disclosed  that  the  trunk  contained  jewelry.  For 
a  part  of  the  jewelry  missing  from  the  trunk  this  action  is  brought. 
How  the  trunk  came  to  be  open  does  not  appear,  nor  is  it  shown  that 
the  breaking  of  the  trunk  was  the  result  of  the  manner  or  the  place  of 
stowage. 

Upon  these  facts  no  recovery  oan  be  had.  The  case  is  different 
from  the  case  of  Lebeau  v.  General  S.  Nav.  Co.,  L.  B.  8  C.  P.  88, 
cited  by  the  libelant,  because  of  the  provision  in  the  bill  of  lading 
respecting  jewelry.  By  this  bill  of  lading  the  contract  was  to  safely 
carry  and  deliver  the  trunk  with  its  contents  for  a  certain  freight, 
provided  the  contents  were  not  jewelry.  But  as  to  any  part  of  the 
contents  consisting  of  jewelry  there  was  no  contract  to  carry  and  de- 
liver the  same,  owing  to  the  omission  to  state  the  value  of  the  jew- 
eby,  and  arrange  for  its  freight  as  jewelry.  Such  is  the  legal  effect 
of  a  claose  in  the  bill  of  lading  like  the  one  under  consideration. 
What  responsibility  would  attach  to  the  vessel  if  it  had  appeared  that 
the  opening  of  the  trunk  and  the  purloining  of  its  contents  had  been 
the  result  of  any  neglect  on  the  part  of  the  ship  to  bestow  upon  the 
tmok  the  care  required  for  its  safety  as  a  trunk  containing  ordinary 
merehandise  need  not  be  considered.  The  case  contains  no  testi- 
mony from  which  to  infer  that  the  loss  of  the  jewelry  arose  from  the 
neglect  of  any  precaution  required  to  be  taken  in  respect  to  a  trunk 
of  ordinary  merohaudise.    Libel  dismissed. 
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The  Pbbsbtebasob.* 

{Dittrtet  Court,  M.  D.  Neto  Tvrk.    June  4. 1886.) 

Saivagb— Peru— Casb  of  Propkbtt — Charobs — Mabshai/'s  Costs. 

Where  three  tugs  had  been  engaged  in  putting  out  a  Are  on  a  bark  at  a  pier 
in  New  York  harbor,  and  the  value  of  tne  property  sayed  was  reduced  by 
the  condition  in  which  vessel  and  cargo  were  left  after  the  fire  was  eztiii- 

fuished  to  #5,477.57,  the  sum  of  $3,100  was  awarded  as  salvage  to  the  tiigrs. — 
1,000  to  the  tug  first  at  the  fire,  and  $800  and  f  300  to  the  other  two,  respect- 
ively, with  costs  to  each.  Marshal's  costs  were  not  first  deducted,  but  the 
sum  paid  by  the  ship  agent  in  caring  for  and  delivering  the  cargo  was  first 
deducted. 

In  Admiralty. 

On  the  nineteenth  of  July,  1883,  a  fire  broke  ont  on  a  pier  at  Har- 
beck's  stores,  Brooklyn,  at  which  the  bark  Perseverance  was  lying 
loaded  with  a  cargo  of  jute.  The  fire  spread  rapidly  from  the  pier  to 
several  vessels  lying  near,  among  them  the  Perseverance,  and  one  of 
them,  the  Lawrence  Delap,  was  totally  destroyed.  The  tugs  Jack 
Je\yett,  Charm,  and  B.  W.  Burke  came  to  the  assistance  of  the  Perse- 
verance, and  towed  her  out  in  the  riVer,  and  allowed  her  to  drift  to- 
wards Governor's  island,  in  the  neighborhood  of  which  she  grounded, 
the  tngs  continuing  to  pump  streams  of  water  on  her.  She  was  fin- 
ally filled  with  water  and  the  flames  extinguished.  The  value  of  the 
vessel  and  cargo  saved  was  some  $40,000,  but  this  was  greatly  re- 
duced by  expenses  for  storage  and  watching.  The  three  tugs  brought 
an  action  against  the  property  saved  for  salvage  compensation,  and 
offered  testimony  showing  the  relative  value  of  their  services.  The 
Jack  Jewett  was  the  first  of  the  three  to  arrive  at  the  fire. 

Benedict,  Taft  db  Benedict,  for  the  tugs. 

Sidney  Chubb,  for  claimants. 

Benedict,  J.  This  is  an  action  to  recover  salvage  compensation  for 
services  rendered  by  the  tug  Jack  Jewett,  the  tug  Charm,  and  the  tug 
R.  W.  Burke,  in  saving  the  bark  Perseverance  and  her  cargo  from 
destruction  by  fire  at  her  berth  in  the  dock.  There  is  no  question  bat 
that  the  services  rendered  by  the  tugs  saved  the  bark  from  the  total 
destruction  which  actually  befell  one  ship  lying  at  the  same  pier. 
The  value  of  the  property  saved  was,  however,  greatly  reduced  by 
the  condition  in  which  both  vessel  and  cargo  were  left  when  the  fire 
bad  been  extinguished.  The  money  realized  from  the  sale  of  the 
-property  was  farther  reduced  by  the  method  of  sale  adopted,  in  which 
all  the  parties  acquiesced,  including  the  salvors.  These  circum- 
stances reduce  the  compensation  receivable  by  the  salvors.  The 
value  of  the  property  actually  saved  is  always  an  element  of  the  cal- 
culation in  a  case  of  salvage.    In  this  case  I  consider  the  value  of 


'  Reported  by  R.  D.  &  Wyllys  Benedict,  Esq.,  of  the  New  York  bar. 
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tiie  pfroperty  saved  to  be  f  5,477.57.  I  do  not  deduof  the  marshal's 
eoBts  from  the  proceeds  of  sale.  I  do  deduct  $7,115.92  paid  by  the 
diip  agent  in  oaring  for  and  delivering  the  cargo,  and  this,  upon  the 
groand  that  the  circumstances  created  a  charge  to  that  amount  upon 
the  eai^o  in  the  hands  of  the  salvors.  To  that  extent,  therefore,  the 
property  saved  was  reduced  in  value.  The  services  rendered  by  the 
three  togs  mentioned  in  effecting  this  salvage,  if  compensated  at  the 
rate  of  ordinary  towage,  would  make  the  compensation  rather  more 
than  $lj8U0.  Owing  to  the  small  amount  of  proceeds,  they  can  re- 
eover  bat  little  more  than  this,  meritorious  as  were  their  services. 

Looking  at  all  the  circumstauces,  I  fix  the  salvage  amount  for  the 
three  tags  mentioned — the  Jack  Jewett,  the  Charm,  and  the  B.  W. 
Burke— at  $2,100.  This  sum  t  apportion  among  these  tugs  as  fol- 
k»WB :  To  the  Jack  Jewett,  which  was  first  at  the  fire,  for  her  owners 
and  crew,  the  sum  of  $1,000;  to  the  Charm,  for  htir  owners  and 
etEw,  the  sum  of  $800;  to  the  E.  W.  Burke,  for  her  owners  and 
eiew,  the  sum  of  $300 ;  and  I  further  direct  that  the  costs  of  the 
salvors  be  first  paid  out  of  the  funds  in  the  registry.  If  any  further 
apportionment  be  required,  it  will  be  made  on  the  application  of  the 
parties  interested. 


Thb  Abebdeek.* 

(Ditiriet  Court,  E.  D.  New  York.    December  7, 1885.) 

BuvAGK — ^Derelict — Beryiceb — Subsequent  Abaitoohmbnt. 

There  can  be  no  recovery  for  services  rendered  to  a  derelict,  however  mer- 
itorioDB  the  services  may  be,  where  the  derelict  is  abandoned  by  the  salvors 
before  reaching  a  place  of  safety 
t 

La  Admiralty. 

WiUox,  Adams  dt  Macklin,  for  libelants,  Herman  Smith  and  otb- 
en. 
J.  A.  Busk,  for  claimant. 

Behbdiot,  J.  There  can  be  no  question  as  to  the  merit  of  the  serv- 
ices rendered  by  the  libelants  in  their  effort  to  save  the  derelict  pro- 
ceeded against  in  this  action.  But,  meritorious  as  were  the  services 
in  question,  I  cannot  reward  them,  for  the  reason  that  the  derelict 
vas  abandoned  by  the  libelants  before  reaching  a  place  of  safety. 
I  find  it  impossible,  upon  the  evidence,  to  consider  the  subsequent 
bringiDg  the  derelict  into  port  by  the  pilot  boat  to  be  a  continuation  of 
Mrriees  began  by  the  libelants.  On  the  contrary,  the  proof  is  that 
the  libelants,  owing  no  doubt  to  the  necessities  of  their  own  vessel, 
and  the  hardships  that  had  been  endured,  terminated  their  connec- 

'  Reported  by  B.  D.  &  Wyllys  Benedict,  Eeqa.,  of  the  New  York  bar. 
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tion  with  the  derelict,  snd  left  to  othera  the  labor  and  risk  of  bring- 
ing it  to  a  port  of  safety.  By  so  doing  they  lost  the  right  to  claim 
compensation  for  trhat  they  had  done.  The  libel  must  therefore  be 
dismissed,  bat  no  costs  are  awarded  against  the  libelants,  and  the  at- 
tention of  the  underwriters  is  called  to  the  meritorious  services  dis- 
closed by  the  evidence  to  have  been  rendered  by  the  mate,  ^nd  also 
to  the  fact  that,  when  the  master  proposed  to  strip  the  derelict,  the 
mate  advised  against  it,  with  the  result  that  great  hardship  was  en- 
dured by  him,  accompanied  with  peril,  in  an  effort  to  save  property 
in  which  they  were  interested. 


The  Fbisia  and  Thb  John  N.  Fabrbb.' 

£iTCHiM  V.  Th£  Johh  N.  Pabesb. 
{DUtriet  Court,  E.  B.  New  York.    May  11, 1885.) 

Costs  —  Fokbion  Coumibsion — Evideitob  —  Cubtohabt  Ratk — Bbato'R'Abi.b 

Chabqb. 

In  the  absence  of  evidence  to  show  the  existence  at  the  place  of  executing 
a  commission  of  a  customary  rate  of  charges  for  commissioner's  serrices.  or 
for  like  services,  proof  that  the  sum  actually  paid  the  commissioner  is  a  rea- 
sonable sum  for  like  work  at  the  place  of  payment  is  sufficient  to  warrant  the 
allowance  of  the  item  as  a  disbursement  properly  made  to  secure  the  execu- 
tion of  the  commission.    See  S.  C.  24  Fed.  Bep.  4J)5. 

In  Admiralty. 

Jas.  K.  Hill,  Wing  d  Shovdy,  for  libelants. 

Benedict,  Taft  d  Benedict,  for  the  John  N.  Parker. 

> 

Benedict,  J.  In  the  absence  of  evidence  showing  the  existence  at 
the  place  of  executing  a  commission  to  take  testimony  of  a  caatom- 
ary  rate  of  charges  for  services  rendered  by  the  commissioner  in  exe- 
cuting the  commission,  or  for  like  services,  I  am  of  the  opinion  that 
proof  of  the  fact  that  the  sum  actually  paid  the  commissioner  is  a 
reasonable  sum  to  pay  for  like  work  at  the  place  of  payment  mil 
warrant  the  allowance  of  the  item  as  a  disbursement  properly  made 
to  secure  the  execution  of  the  commission.  If  the  decision  in  the 
case  of  Sedgwick  v.  Grinnell,  10  Ben.  6,  was  intended  to  apply  to  a 
case  where  there  is  no  proof  of  the  existence  at  the  place  of  executing 
the  commission  of  a  customary  rate  of  charges  for  like  services,  I  am 
unable  to  agree  with  it.  In  this  case  the  proof  is,  in  my  opinion, 
sufficient  to  justify  the  allowance  of  $130.26  as  a  proper  disburse- 
ment to  secure  the  execution  of  the  commission. 

'Reported  by  R.  D.  &,  Wyllys  Benedict,  ^s.,  of  the  New  York  bar. 
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JOSBLTK  V.  FHIIililPS.' 
{Oireuit  Oovrt,  W.  JD.  Michigan.    March,  t888.) 

BscoTAii  ov  Caubk — Costs— Attokrbt'b  Fbb  oh  Remand— Act  of  1875. 

Where  a  case  is  remanded  to  the  state  conrt  on  the  ground  that  the  circuit 
court  has  no  jurisdiction,  the  court  may  allow  such  attorney's  fee  as  would 
ordinarily  be  allowed  on  the  final  disposition  of  the  cause. 

Motion  to  Allow  Attorney's  Fee. 
Geo.  F.  Edwards,  for  plaintiff. 

BsowM,  J.  This  case  was  remanded  to  the  oircnit  coart  for  the 
eonnty  of  Berrien  apon  motion  of  the  plaintiff.  He  now  moves  for 
the  allowance  of  a  reasonable  attorney's  fee  under  the  fifth  section 
of  the  act  of  March  3,  1875.  Prior  to  this  act  the  rule  had  been 
never  to  allow  costs  where  a  case  was  dismissed  for  want  of  juris- 
diction appearing  upon  the  face  of  the  record.  It  was  considered 
that  the  court,  having  no  jurisdiction  of  the  case,  could  not  even 
render  a  judgment  for  costs;  but  by  the  act  of  1875  this  rule  is  so  far 
modified  as  to  permit  the  court,  in  remanding  a  case,  to  "make  such 
order  as  to  costs  as  shall  be  just."  The  third  section  of  the  same  act 
also  reqaires  a  bond  to  be  given  for  filing  a  transcript  in  the  ciiuuit 
eourt.  and  for  "paying  all  costs  that  may  be  awarded  by  the  said 
circuit  court,  if  said  court  shall  hold  that  the  suit  was  wrongfully 
or  inaproperly  removed  thereto."  Mansfield,  etc.,  R.  Co.  v.  Swan, 
111  D.  S.  379,  386;  S.  C.  4  Sup.  Ct.  Rep,  510.  This  case,  how- 
ever, throws  no  light  upon  lohat  costs  the  court  is  authorized  to  im- 
pose. The  general  fee-bill  makes  no  provision  for  an  attorney's 
fee  upon  motions,  and  it  has  not  been  our  practice  to  allow  one, 
nnless  it  could  be  imposed  as  a  condition  of  granting  the  motion; 
as,  for  instance,  in  the  case  of  applications  for  continuance.  But 
as'the  clerk's  fee  for  filing  the  transcript  is  the  only  other  item  of 
cost  likely  to  arise  in  a  removed  case  before  the  motion  to  remand 
is  made,  and  as  this  is  always  paid  by  the  party  procuring  the  re- 
moval from  the  state  court,  it  seems  to  us  that  the  statute  must 
have  intended  to  permit  'the  court  to  impose  a  reasonable  attorney's 
fee  as  a  compensation  to  the  party  for  his  services  in  procuring 
the  remand.  In  ordinary  cases,  these  would  be  the  only  costs  to 
vhich  the  language  of  the  act  would  attach,  as  the  motion  to  re- 
mand is  usaally  made  before  any  further  proceedings  are  taken  in 
the  circuit  court.  We  think  it  competent  for  the  court  to  allow  such 
a  fee  as  is  ordinarily  awarded  on  the  final  disposition  of  a  cause,  viz., 
a  docket  fee  of  $20. 

'Reported  by  Robertson  Howard,  Biiq.,  of  the  St.  Paul  bar. 
v.27F.no.6— 31 


Digitized  by 


Google 


482  VEDERAI.  BKFOBTBB. 

WiNCHELL  V.  Const  and  another. 

lOiretUt  Court.  D.  Connecticut    May  11, 1886.) 

1.  Rbuoyai.  of  Caitsb  —  Paimjiuc  to  Estbb  Rkcokd  in  Tikh— BBTmmoH  o*" 

Case  ik  State  Coubt— Effect  npoH  Riohts  of  PBTinoirBB  ahd  Aovbbsary. 
Pending  a  suit  in  a  state  court  to  foreclose  a  mortgage,  the  plaintiff  amended 
his  complaint  in  order  to  reform  ttie  deed  in  technical  particulars.  One  of 
the  defendants  thereupon  filed  his  petition  to  remove  to  the  federal  court 
upon  the  ground  that,  by  force  of  the  amendttient,  a  new  and  separable  con- 
troversy had  been  added.  The  state  court  proceeded  with  the  case,  and  the 
defendant  did  not  enter  the  record  in  the  federal  court  on  the  first  day  of  tht> 
next  term.  The  plaintiff  subsequently  entered  the  record  and  moved  to  re- 
mand. Held,  that  the  defendant  had  a  sufficient  excuse  for  not  entering  the 
record,  and  that  the  cause  should  not  be  remanded  for  that  neglect. 

2.  Samb  —  Separable  CIoktrovbrst — Forbclositrb  of  Mobtkaob— Refobica.- 

TiON  OF  Deed. 

Held,  that  the  prayer  for  a  reformation  of  the  deed  was  merely  incidental 
to  the  main  object  of  the  complaint,  viz.,  a  foreclosure,  and  did  not  create  a 
separable  controversy  within  the  meaning  of  the  «ct  of  1876,  and  that  the 
plaintiff's  motion  to  remand  should  be  grant«d. 

Motion  to  Bemand. 

John  W.  Ailing,  for  motion. 

John  H.  Whiting,  against  motion. 

Shipuan,  J.  This  is  a  motion  to  remand  the  above-entitled  cause 
to  the  state  court.  The  facts  are  disclosed  in  the  copy  of  the  record 
which  has  been  entered  in  this  court.  After  the  cause  had  been  re- 
manded to  the  state  court  upon  the  first  petition  for  removal,  for  the 
reason  that  the  two  defendants  were  necessary  parties  to  the  sait, 
(Coney  v.  WincheU,  116  U.  8.  227;  S.  C.  6  Sup.  Ct.  Rep.  366.)  the 
state  court,  at  its  September  term,  1885,  which  was  the  term  next 
succeeding  the  one  to  which  the  suit  was  brought,  took  jurisdiction 
of  the  case,  and  proceeded  with  the  trial  thereof.  A  plea  in  abate- 
ment to  the  jurisdiction  was  overruled,  and  the  argument  of  the  de- 
fendants' demurrers  was  commenced.  This  argument  showed  that 
the  defendants  claimed,  upon  somewhat  technical  grounds,  that  (he 
condition  of  the  mortgage  failed  to  state  that  the  interest  was  payable 
annually,  and  that  the  mor^;gage  did  not  show  that  the  interest  had 
become  due.  The  notes  were  payable  in  five  years  from  date,  "with 
interest  annually,  at  6  per  cent."  The  condition  in  the  mortgage 
described  the  notes  as  bearing  interest  at  6  per  cent,  per  annum,  "and 
payable  five  years  from  date." 

The  plaintiff,  during  the  argument  of  the  demurrer,  moved  to 
amend  his  complaint,  which  motion  was  allowed,  and  he  thereupon, 
at  said  term,  amended  by  inserting,  in  addition  to  the  allegations 
and  prayers  of  the  complaint,  allegations  of  a  mutual  mistake  of  the 
parties  to  the  deed  in  the  description  in  the  condition  of  the  interest 
clause  of  the  notes  which  were  intended  to  be  secured,  and  a  prayer 
for  a  reformation  of  the  deed.    The  defendant  Coney  thereupon,  at 
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wid  term,  filed  his  second  petition  for  removal  npon  the  groand  that, 
by  force  of  said  amendment,  a  new  and  separable  controversy,  which 
was  wholly  between  citizens  of  different  states,  and  could  be  fnlly 
determined  as  between  them,  not  before  contained  in  said  suit,  had 
been  added  thereto,  viz.,  a  controversy  as  to  the  reformation  of  said 
mortgage  deed  as  against  the  petitioner.  The  state  court  did  not  de- 
cline to  proceed  further  with  the  suit,  but  went  on  with  it,  and  is 
still  proceeding  therewith.  Coney  did  not  enter  a  copy  of  the  record 
in  this  court  on  the  first  day  of  the  April  term,  A.  D.  1886,  which 
was  the  first  term  of  this  court  after  the  September  term,  1885,  of 
the  state  court.  Subsequently,  upon  contested  motion  to  that  effect, 
which  was  filed  on  the  second  day  of  the  term,  the  plaintiff  obtained 
leave  to  enter  the  transcript  in  this  court ;  and,  having  entered  it, 
now  moves  to  remand  the  cause  to  the  state  court  for  divers  reasons, 
one  being  that  the  defendant  did  not  enter  the  record  within  the  stat- 
utory time,  and  the  other  being  that  the  cause  was  not  and  is  not  re- 
movable to  this  court.  The  defendant  pleads  upon  divers  grounds 
that  the  court  ought  not  to  take  cognizance  of  the  plaintiff's  motion. 

When  the  party  who  petitions  for  a  removal  from  the  state  court 
Delects  to  enter  the  record  in  the  circuit  court  in  time,  his  adversary 
is  permitted  to  go  into  the  circuit  court,  and  have  the  cause  remanded 
on  that  account.  The  fact  that  the  petitioning  party  was  compelled 
to  remain  in  the  state  court,  and  there  litigate  his  case,  is  a  sufii- 
eient  excuse  for  his  not  entering  the  rebord  in  this  court  upon  the 
first  day  of  the  term.  Raikoai  Go.  v.  Koontz,  104  U.  S.  5.  The 
cause  sboald  not  be  remanded  for  that  mere  neglect. 

But  the  fact  that  the  petitioning  party  had  such  sufficient  excuse, 
and  that  the  case  ought  not  to  be  remanded  on  that  account,  does 
not  prohibit  this  court  from  looking  into  the  record,  and  seeing 
whether  it  can  take  further  jurisdiction  of  the  cause,  and  whether  it 
was  ever  properly  removable.  The  plaintiff,  if  a  cause  appears  npon 
the  face  of  the  record  not  to  be  removable,  is  surely  not  bound  to 
wait  for  an  adjudication  of  that  question  until  the  defendant  has 
taken  ont  his  writ  of  error  or  appeal  from  the  state  court,  and  the 
ease  is  reached  for  trial  in  the  supreme  court  at  the  end  of  two  or 
three  years  from  the  date  of  the  appeal.  This  court  has  now,  from 
the  fact  that  the  transcript  has  been  properly  entered  therein  by  a 
party  entitled  to  enter  it  and  to  move  to  remand,  power  to  inquire 
whether  the  suit  "really  and  substantially  involves  a  dispute  or  con- 
troversy properly  within  the  jurisdiction"  of  this  court,  and,  if  it  an- 
swers that  question  in  the  negative,  to  remand  the  cause  to  the 
court  from  which  it  was  removed.     Section  5,  Act  March  3,  1875. 

Upon  the  original  complaint  the  complainant  had  but  a  single 
eanse  of  action,  and  that  his  mortgage.  Coney  v.  WincheU,  supra. 
After  the  legal  contest  had  commenced  by  the  argument  of  the  de- 
murrers, the  plaintiff,  ont  of  abundant  caution,  for  the  purpose  of 
guarding  against  a  question  made  by  the  defendants,  deemed  it  best 
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to  ask  for  an  amendment  of  his  complaint,  and  by  the  amendment  to 
ask  for  a  reformation  of  the  mortgage  deed.  This  new  issue  was  "in- 
cidental to  the  main  object"  of  the  complaint,  viz.,  a  foreclosure;  and 
the' mortgage  continued  to  be,  as  before,  the  single  cause  of  action. 
If  by  the  amendment  the  case  could  be  said  to  be  capable  of  division 
into  two  separate  parts, — a  reformation  of  the  deed  and  a  foreclosure 
of  the  mortgage, — such  separation  was  a  theoretical,  and  not  an  act- 
ual, one ;  for  the  real  controversy  was  and  is  single, — a  foreclosure 
of  the  mortgage, — although,  as  a  means  and  ancillary  to  these  ends, 
technical  rules  might  also  require  a  reformation  of  the  deed.  The 
controversy  was  not  a  separable  one  within  the  construction  which 
the  supreme  court  has  given  to  the  second  clause  of  the  second  sec- 
tion of  the  act  of  1875, — a  construction  which  is  both  reasonable  and 
free  from  technicalities  which  would  tend  to  embarrass  litigants. 

It  may  be  added  that  the  supreme  court  of  errors  of  this  state, 
which  has  recently  considered  the  question  in  the  case,  has  decided 
that  the  condition  of  the  deed  was  sufficient;  that  there  was  an  omis- 
sion, but  no  mistake ;  and  that  there  was  no  necessity  for  amendment ; 
and  therefore  that  the  complaint  may  properly  be  regarded  as  merely 
one  for  foreclosure  of  a  mortgage ;  and  that  the  prayer  for  a  reforma- 
tion of  the'deed  is  surplusage. 

A  decision  that  there  was  no  separable  controversy  when  the  sec- 
ond petition  was  filed,  renders  unnecessary  a  discussion  of  the  qnes- 
tion  whether,  if  the  amendment  did  make  such  a  controversy,  the 
second  petition  was  brought  within  the  statutory  time. 

The  motion  to  remand  to  the  state  court  'is  granted,  with  costs  to 
be  taxed. 


Manhattan  Beaoh  Co.  v.  Habned  and  others. 
(Circuit  Court,  8.  D.  New  Tork.    May  8, 1886.) 

1.  CoRPonATiOKB — Capital  Stock— CKRTiricATES — Eftect. 

OertiBcates  of  stock,  issued  as  evidence  of  the  ownership  of  the  shares,  are 
the  indkia  of  title,  and  are  treated  as  representing  the  shares  themselTes. 

2.  Same — Assignment  op  CEnTiFrcATE— Resulting  Equities. 

Although  the  assignment  of  a  certificate  of  stock  cam  pass  only  the  bene- 
ficial interest  of  the  assignor,  the  rights  of  the  assignee  will  be  protected  at 
law  and  in  equity  as  if  he  were  the  purchaser  of  the  legal  title  to  tangible 
property  or  negotiable  paper. 
8.  Bamb— Rights  or  Pttiichaser  of  Stock— Reliance  upon  Diligercb  ov  Coh- 

PORATION— ReCITAIiS  IN  CERTIFICATE — FbAUDBLENT  IsSUB  BT   AqENT. 

The  purchaser  of  stock  has  a  right  to  rely  upon  the  diligence  of  the  cor- 
poration, and  to  put  faith  in  the  recitals  contained  in  the  certificate  issued  by 
Its  agents  while  acting  within  the  general  scope  of  their  powers,  even  thongh 
it  afterwards  appears  that  such  certificate  was  issued  through  the  negligence 
or  malfeasance  of  such 'agents. 
4.  Same— Bona  Fide  PtmcHASER  —  Right  to  Certificate  Issued  upon  Sttb- 

BENDBR  OF  One  FBAUDULBafTIiT  ISSUED  BT  AOENT. 

The  comphtinant,  through  the  fraud  of  an  employe,  issued  a  certificate  of 
stock  in  due  form  reciting  that  G.  was  the  owner  of  100  shares.    G.  was  not 
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•  Btoekholder.  The  name  of  Q.  was  simulated  to  a  transfer  of  the  certif- 
icate. The  defendants  bought  the  certificate  for  value.  Thereafter  they  pre- 
sented it  to  the  complainant,  surrendered  it,  and  received  a  new  certificate. 
They  were  not  notified  of  the  fraud  until  the  employe  had  absconded.  Held, 
tliat  defendants  could  not  rely  upon  an  estoppel  upon  the  purchase  of  the 
oertiflcate  because  the  issuing  of  the  certificate  by  complainant  was  not  the 
proximat«  cause  of  injury.  But  when  complainant  Issued  the  new  certifi- 
cate to  defendants  without  discovering  and  notifying  defendants  of  the  fraud 
until  the  forger  had  absconded,  an  estoppel  arose,  because  defendants^  in  reli- 
ance on  the  conduct,  was  induced  to  omit  taking  proceedings  to  obtain  resti- 
tution. 

Alfred  C.  Chopin,  for  complainant. 

F.  F.  Marbury  and  John  R.  Dog  Pdtaot,  for  defendants. 

WAU.ACB,  J.  This  bill  is  filed  by  the  complainant,  a  Conneoticnt 
eorporation,  to  restrain  the  defendants  from  transferring,  and  to  com- 
pel them  to  surrender  to  complainant,  a  certificate  for  100  shares  of 
the  complainant's  capital  stock,  which  was  delivered  by  complainant 
to  defendants  on  or  about  the  twelfth  day  of  February,  1884. 

The  following  facts  appear  by  tbe  pleadings  and  proofs :  In  Octo- 
ber, 1883,  certificates  of  stock,  representing  80  per  cent,  of  the  whole 
capital  stock  of  the  complainant,  had  been  issued  and  delivered  by  it 
to  subscribers,  the  remaining  20  per  cent.,  consisting  of  10,000  shares, 
being  still  held  by  it.  In  that  month  one  Fallerton,  who  was  a  clerk 
ct  the  complainant,  in  fraud  of  the  corporation,  filled  out  a  number 
of  blank  certificates,  inserted  in  them  the  names  of  fictitious  per- 
sons, together  with  the  proper  recitals  to  show  that  they  were  holders 
of  s  specified  number  of  shares  of  stock,  presented  tbe  certificates  tb 
tbe  proper  officers  of  the  complainant  for  their  signatures,  obtained 
their  signatnres,  and  subsequently  negotiated  tbe  certificates  with 
parties  unknown.  Among  these  certificates  was  one  in  which  the 
name  of  Charles  Gray  had  been  inserted,  with  the  recital  that  be  was 
the  owner  of  100  sharesof  the' capital  stock  of  the  corporation,  trans- 
ferable  on  its  books  on  suiTender  of  tbe  certificate.  It  was  attested 
by  tbe  president  and  treasurer  of  the  company,  and  was  in  all  respects 
regular  inform.  Upon  its  back  was  an  assignment  and  power  of  at- 
tOQiey  in  blank  authorizing  the  transfer  of  the  shares.  In  February, 
1884,  the  defendants,  who  were  members  of  the  New  York  Stock  Ex- 
change, bought  in  the  usual  way  at  the  exchange  100  shares  of  the 
itoek  of  the  corporation,  and  the  day  after  the  purchase  received  a 
certificate  from  the  vendors  in  accordance  with  the  usages  of  tbe  ex- 
change, and  paid  the  purchase  price.  The  certificate  delivered  to 
them  was  the  one  which  had  been  fraudulently  prepared  and  put  out 
b;  Fnllerton,  containing  the  name  of  Gray.  The  name  of  Gray  was 
written  under  the  assignment  and  power  of  attorney  on  the  back  of 
the  certificate,  and  the  signature  was  authenticated  by  the  signatures 
of  the  brokers  of  whom  the  defendants  purchased  tbe  stock.  The  der 
fendant^  accepted  the  certificate  in  reliance  upon  this  authentica- 
tion as  to  the  genuineness  of  Gray's  signature.  In  order  to  have  the 
ctoek  transferred  to  themselves  on  the  books  of  the  complainant,  the 
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defendants  presented  the  oertifioate  a  day  or  so  after  they  received  it 
at  the  office  of  the  complainant  for  sarrender.  It  was  received  by 
the  complainant's  agents,  who  retained  it  for  a  day  or  two,  trans- 
ferred the  shares  upon  the  books  of  the  corporation  to  the  defendants, 
and  delivered  to  the  defendants  a  new  certificate,  which  is  the  one  in 
controversy.  About  a  month  thereafter  Fallerton  absconded,  and 
his  fraudulent  practices  were  discovered.  Thereafter  the  officers  of 
the  complainant  notified  the  defendants  of  the  facts  discovered,  and 
demanded  the  return  and  surrender  of  the  certificate.  This  bill  was 
filed  early  in  May,  1884. 

The  case  turns  upon  the  law  of  equitable  estoppel.  Shares  of  cor- 
porate  stock  are  dealt  with  in  the  market  like  negotiable  paper  or  chat- 
tels; and  the  certificates  issued  as  evidence  of  the  ownership  of  the 
shares  are  the  indicia  of  title,  and  are  treated  as  representing  the 
shares  themselves.  The  title  to  a  certificate  implies  the  title  to  the 
shares  themselves,  and  passes  to  a  purchaser  by  a  delivery  of  the 
certificate  indorsed  in  blank.  Although  the  assignment  of  a  certifi- 
cate can  only  pass  the  beneficial  interest  of  the  assignor,  the  rights 
of  the  assignee  will  be  protected  at  law  and  in  equity  as  if  he  were 
the  purchaser  of  the  legal  title  to  tangible  property  or  negotiable 
paper.  If  the  defendants  had  acquired  title  from  Gray,  the  com- 
plainants could  not  be  permitted  to  deny  that  they  bad  obtained  a 
valid  title  to  the  shares.  A  certificate  of  shares,  properly  issued  by 
a  corporation  having  power  to  issue  stock  certificates,  is  an  affirma- 
tion by  the  corporation  to  all  who  may  innocently  purchase  the  cer- 
tificate that  the  person  to  whom  it  is  issued  is  the  owner  of  the  num- 
ber of  shares  of  the  capital  stock  of  the  corporation  specified  in  the 
instrument.  Holbrook  v.  Zinc  Co.,  57  N.  Y.  616.  The  purchaser 
need  not  inquire  further  to  ascertain  whether  there  ia  any  infirmity 
in  the  title  of  the  person  named  as  owner  in  the  certificate.  It  is 
wholly  within  the  power  of  the  agents  of  the  corporation  to  ascertain 
whether  the  person  to  whom  a  certificate  has  been  issued  has  the 
legal  title  to  the  shares,  when  such  title  is  only  transferable  upon  the 
books  of  the  corporation ;  and  it  is  their  duty  towards  every  person 
who  may  become  a  purchaser  upon  the  faith  of  a  certificate  to  exer- 
cise due  diligence  in  this  behalf.  Telegraph  Co.  v.  Davenport,  97  U. 
S.  369.  The  purchaser  may  reasonably  repose  upon  the  belief  that 
this  duty  has  been  faithfully  discharged.  Hence  it  follows  that  if 
by  their  negligence,  or  even  by  their  malfeasance,  a  certificate  has 
been  issued  by  agents  of  the  corporation  while  acting  within  the  general 
scope  of  their  powers,  the  purchaser  has  a  right  to  rely  upon  the  trath 
of  the  recitals,  and  to  treat  them  as  the  formal  representation  of  the 
eorporation,  made  by  those  who  are  entitled  to  act  and  speak  for  it 
in  the  particular  transaction.  Bank  of  Kentucky  v.  Sehf^/lkill  Bank, 
1  Pars.  Eq.  Cas.  180;  New  York  A  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y. 
80;  Hall  v.  liote  Hill  R.  Co.,  70  111.  673;  Shaw  v.  Port  PhiUp  d  Co- 
lonial Min.  Co.,  50  Law  T.  B.  (N.  S.)  685.    Those  «ho  have  aoted 
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upon  the  faith  of  such  an  affirmation  may  insist  that  it  shall  not  be 
retracted  to  their  prejudice  by  the  party  responsible  for  it,  beoanse  it 
Tonld  be  a  breach  of  good  faith  to  do  so.  The  rale  is  so  familiar 
that  it  is  unnecessary  to  refer  to  the  authorities  at  large.  A  perti- 
nent illustration  is  found  in  the  case  of  Machinists'  Nat.  Bank  v.  Field, 
136  Ilasa.  345,  where  shares  of  a  corporation  had  been  purchased 
by  a  defendant,  who  received  a  certihcate  issued  by  the  corporation 
open  the  surrender  of  an  outstanding  one  upon  which  the  assignment 
and  power  of  attorney  of  the  holder  had  been  forged;  and  it  was  held 
that  the  defendant  could  not  be  ordered  to  return  his  certificate,  be- 
caaee  he  purchased  the  shares  in  good  faith,  and  for  a  valuable  con- 
aderation,  and  the  certificate  issued  to  him  before  he  parted  with 
his  money  was,  as  against  the  corporation,  conclusive  evidence  of  his 
title. 

Upon  the  facts  here,  it  would  be  plain  that  the  complainant  could 
not  be  heard-  to  deny  that  Gray  was  the  owner  of  the  shares  bought 
by  the  defendants,  if  the  latter  had  acquired  title  from  or  through 
Gray.  Bat  an  estoppel  in  pais  only  inures  to  the  benefit  of  a  party 
who  can  properly  assert  that  the  representation  or  conduct  by  which 
he  has  been  misled  was  the  direct  and  legitimate  cause  of  his  mis- 
fortune. The  affirmation  of  the  spurious  certificate  that  Gray  was 
the  owner  of  the  shares  was  not  the  proximate  cause  of  any  loss  or 
injury  to  the  defendants.  Without  the  supervening  circumstance  of 
t  purchase  from  Gray,  it  would  not  have  prejudiced  them.  The  con- 
nqoences  of  a  purchase  which  could  not  have  been  consummated 
vitboDt  the  forgery  or  fraud  of  the  person  who  prepared  the  spurious 
usignment  and  power  of  attorney — an  act  for  which  the  complain- 
ant is  not  responsible-  —cannot  be  attributed  to  the  complainant.  If 
ttie  defendants  could  not  maintain  an  action  against  the  complainant 
to  recover  damages  for  their  loss,  they  cannot  rely  upon  an  estoppel 
is  pais  as  a  defense  to  the  cause  of  action.  Swan  v.  North  British 
Co.,  1  Hurl.  &  N.  603 ;  S.  0.  2  Hurl.  &  C.  176 ;  McMaster  v.  Insurance 
Co.,  55  N.  Y.  332. 

Although  the  defendants  cannot  rely  upon  an  estoppel  solely  by 
nason  of  the  purchase  of  the  spurious  certificate,  it.  remains  to  con- 
iider  whether  the  complainant  is  not  estopped  nevertheless  by  reason 
of  the  transactions  between  the  parties  subsequent  to  the  purchase. 
At  the  time  when  the  defendants  presented  the  spurious  certificate  to 
the  ofSeers  of  the  complainant  to  have  it  surrendered,  and  to  have 
the  shares  transferred  to  them  on  the  books  of  the  complainant,  Fuller- 
ton  was  in  the  employ  of  the  complainant.  If  the  agents  of  the  com- 
plainant bad  exercised  due  care  to  ascertain  whether  defendants  were 
entitled  to  be  treated  as  stockholders,  they  might  or  might  not  have 
■ueeeeded  in  discovering  the  crime  of  FuUerton;  and  the  deception  in 
vhieh  they  had  negligently  participated.  However  this  might  have 
been,  when  they  were  informed  that  the  defendants  had  purchased  a 
tertifieate  to  which  they  had  given  currency,  they  were  put  upon  in- 
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qvary  to  ascertain  whether  it  was  a  genuine  one.  The  means  of 
knowledge  were  within  their  reach,  and  were  not  available  to  the  de- 
fendant ;  and  it  was  their  duty  to  ascertain  the  truth,  and  promptly 
oommunicate  it  to  the  defendants,  in  order  that  the  latter  might  not 
he  further  prejudiced.  The  defendants  were  justified  in  assuming 
that  this  duty  would  be  fulfilled.  When  the  complainant's  ofiicers, 
«fter  waiting  a  reasonable  time  for  investigation,  issued  the  new  oer- 
tifioate,  ,they  not  only  reaffirmed  the  authenticity  of  the  surrendered 
certificate,  but  recognized  the  defendant's  title  to  the  shares,  and 
thereby  authorized  defendants  to  repose,  without  further  inquiry, 
upon  the  validity  of  the  title  they  had  acquired.  Fullerton  did  not 
abscond  for  several  weeks  after  the  new  certificate  had  been  delivered 
to  the  defendants.  During  this  time  he  was  within  reach  of  process, 
and  the  defendants  had  the  means  of  coercing  restitution  by  civil  and 
criminal  proceedings  against  him.  It  is  not  to  be  doubted  that  they 
would  have  followed  the  ordinary  incentives  to  retrieve  their  loss,  and 
it  cannot  be  said  that  the  use  of  the  means  within  their  po«er  would 
have  been  unavailing.  When  they  were  informed  that  the  certificate 
they  had  purchased  was  a  forgery  or  a  fraud,  the  criminal  had  es- 
caped, and  they  had  lost  the  opportunity  of  seeking  restitution  by  the 
pursuit  of  the  swindler.  It  is  not  essential  to  an  estoppel  in  paig 
that  the  person  who  has  been  misled  by  the  conduct  or  declarations 
of  another  shall  have  taken  any  affirmative  action  in  reliance  upon 
the  conduct  or  declaration;  it  suffices  if  he  has  been  led  to  omit  what 
he  would  have  otherwise  done,  and  might  have  done  efiFectively,  to  pro- 
tect himself.  This  has  been  decided  in  many  adjudged  cases,  bnt 
those  only  will  be  referred  to  in  which  the  estoppel  was  placed  upon 
the  ground  that  the  person  who  bad  relied  upon  the  conduct  of  an- 
other by  doing  so  had  lost  the  opportunity  to  institute  civil  or  crim- 
inal proceedings  against  the  original  author  of  the  wrong. 

In  Knights  v.  Wijfen,  L.  E.  5  Q.  6.  6C0,  a  person  had  purchased  a 
quantity  of  barley  which  was  in  the  possession  of  the  defendant  from 
one  who  had  no  title  to  it,  and  upon  the  purchase  received  a  delivery 
order  directed  to  the  defendant.  Upon  being  shown  the  delivery  or- 
der the  defendant  said  it  was  all  right.  The  vendor  became  a  bank- 
rupt before  the  delivery  of  the  barley.  It  was  held  that  although  the 
purchaser  had  paid  for  the  barley  before  showing  the  delivery  order 
to  the  defendant,  the  defendant  was  estopped  from  setting  up  title  to 
the  barley,  because  had  it  not  been  for  his  recognition  of  the  order 
the  purchaser  might  have  resorted  to  his  vendor  before  the  latter's 
bankruptcy.  Blackbuhn,  J.,  said:  "Very  likely  he  might  not  have 
derived  much  benefit  if  be  had  done  so,  but  be  had  a  right  to  do  it." 

In  Caaco  Bunk  v.  Keene,  53  Me.  103,  the  plaintiff  held  a  note  pur- 
porting to  have  been  made  by  the  defendant.  Hearing  that  the  note 
was  a  forgery,  he  took  it  to  the  defendant,  who  admitted  it  to  be  genu- 
ine. The  plaintiff  refrained  from  any  attempt  to  secure  payment  of  the 
person  from  whom  he  got  the  note  until  it  was  too  late  to  pursue  him 
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sneeessfally.  It  was  held  that  if  the  plaintifF,  relying  upon  the  ad- 
mission of  the  defendant,  was  induced  to  refrain  from  obtaining  se*^ 
eahty  by  the  arrest  of  the  one  from  whom  the  note  was  obtained,  or 
by  attachment  of  bis  property,  the  defendant  wonld  be  estopped  kojh. 
snowing  the  note  to  be  a  forgery. 

In  Continental  Nat,  Bank  v.  Bank  of  Com.,  50  N.  T.  575,  a  check 
pnrporting  to  be  certified  by  the  teller  of  a  bank  was  presented  to 
the  bank,  and  the  aatbenticity  of  the  certificate  was  admitted.  The 
owner  of  the  check  had  advanced  the  money  on  it  shortly  before  it 
was  presented  at  the  bank,  and  before  the  certification  was  discov- 
ered to  be  a  forgery  the  person  who  bad  received  the  money  on  the 
eheek  bad  absconded.  It  was  held  to  be  too  late  for  the  bank  to  re- 
tract the  admission  that  the  certificate  was  genuine.  Foloeh,  J., 
delivering  the  opinion  of  the  court,  said :  "Arrest  and  detention  of 
the  swindler  is  a  powerful  means  in  coercing  restoration." 

In  Fall  River  Nat.  Bank  v.  Buffinton,  97  Mass.  498,  the  plaintiflE 
in  a  snit  upon  a  note  relied  upon  an  estoppel  founded  upon  the  rep- 
resentation of  the  defendant,  who  was  an  indorser  of  the  genuine- 
ness of  bis  signature,  the  representation  having  been  made  after  the 
plaJntifiF  had  discounted  the  note.  A  prior  indorser,  who  had  pro- 
eared  the  note  to  be  discounted,  left  the  state  shortly  after  the  de- 
fendant made  the  representation,  and  before  the  maturity  of  the  note. 
It  was  held  that  the  defendant  was  estopped  from  denying  the  gen- 
nineness  of  bis  signature,  and  that  it  was  immaterial  whether  the 
plaintiff's  actual  damage  in  relying  upon  the  representation  was 
more  or  less,  but  that  it  was  sufficient  that  plaintiff  bad  lost  an  op- 
portunity to  proceed  against  the  prior  indorser. 

These  cases  are  all  quoted  with  approval  in  Leather  Manufra* 
Bink  V.  Morgan,  6  Sup.  Ct.  Eep.  657,  (U.  S.  Sup.  Ct.,  October  term,^ 
1S85.)  That  was  a  suit  brought  against  a  bank  by  a  depositor  to  re- 
eover  the  amount  of  certain  altered  cheeks  of  the  plaintiff.  The' 
•Iterations  had  been  made  by  a  olerk  of  the  plaintiff,  who  obtained 
the  money  on  the  checks.  The  checks  were  charged  to  the  plaintiff 
by  the  bank  in  the  plaintiff's  pass-book,  from  time  to  time,  as  they 
were  paid.     Hablak,  J.,  delivering  the  opinion  of  the  court,  says : 

"If  the  depositor  was  guilty  of  negligence  in  not  discovering  and  giving 
notice  of  the  fraud  of  his  clerk,  then  tlie  banlc  was  thereby  prejudiced,  be- 
CMne  it  was  prevented  from  taking  stepa,  by  the  arrest  of  the  criminal,  or 
by  the  attachment  of  his  property,  or  otlierform  of  proceeding,  to  compel  rea- 
titation.  It  is  not  necessary  that  it  slioold  be  made  to  appear  by  evidence 
tkat  benefit  would  certainly  have  accrued  to  the  banlc  from  an  attempt  to  se- 
ciire  payment  from  the  criminal.  As  the  right  to  seek  and  compel  restora- 
tion and  payment  from  the  person  committing  the  forgery  wa.s  in  itself  a  val- 
uable one,  it  is  sufficient  If  itappeara  that  the  bank,  by  reason  of  the  negligence 
of  the  depositor,  was  prevented  from  promptly,  and  it  may  be  effectively,  ez- 
crciiing  it." 

The  ease  of  Voorhit  v.  Olmttead,  66  N.  T.  118,  is  apposite.    In  that 
I  a  corporation  made  a  loan  upon  the  faith  of  a  pledge  of  certain  . 
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.cotton  by  a  person  to  whom  it  did  not  belong,  who  gave  an  order 
upon  the  warehouseman  with  whom  it  was  stored.  Sabsequentlj, 
the  warehouseman,  with  the  consent  of  the  true  owner,  gave  to  the 
corporation  an  ordinary  warehouse  receipt  for  the  cotton.  The  court 
held  that  the  true  owner,  having  consented  to  the  issuance  of  the  re- 
ceipt by  the  warehouseman,  should  be  held  to  have  assented  to  the 
pledge ;  that  the  corporation  had  a  right  to  repose  upon  the  receipt 
as  evidence  of  the  pledgeor's  title ;  and  that  its  position  was  altered 
by  relying  on  the  receipt,  because  if  it  had  not  been  given  the  corpo- 
ration might  have  resorted  to  process  for  the  recovery  of  its  loan;  and 
that  the  true  owner  was  estopped  from  claiming  title  to  the  cotton. 

These  authorities  justify  the  conclusion  that,  notwithstanding  the 
defendants  had  already  parted  with  their  money,  and  had  no  legal 
redress  against  the  complainants  at  the  time  they  presented  the  spa- 
rions  certificate  for  surrender,  they  may  insist  upon  an  estoppel,  be- 
cause their  situation  was  altered  by  the  act  of  the  complainants  in 
recognizing  the  validity  of  the  certificate,  and  in  consequence  they 
were  induced  to  forego  the  remedy  which  they  could  otherwise  have 
adopted  to  save  themselves  from  loss. 

The  bill  is  dismissed. 


Davis  and  others  v.  Davis  and  others. 
(Otreuit  Court,  D.  Mastachutettt.    May  S,  1886.) 

1,  TrADE-MaBKB — b^FBHrGBKEirT. 

Soap  packed  in  a  box,  with  alternate  red  and  yellow  wrappers,  80  as  to  pro- 
duce a  repreBentation  of  a  trade-mark  of  the  same  combination  of  colors,  is 
not  an  infringement  of  that  trade-mark. 
8.  Same— What  well  bb  Pbotbotbd. 

A  peculiar  method  of  arranging  goap  in  a  box  is  not  a  trade-mark  which  can 
be  legally  registered. 

In  Equity.     Motion  for  preliminary  injunction. 

W.  B.  H.  Dowse  and  E.  B.  Hale,  for  complainants. 

T.  L.  Wakefield,  for  defendants. 

Gabpbktbb,  J.    This  bill  is  brought  to  enjoin  certain  alleged  in- 
fringements of  the  trade-mark  of  the  complainants,  registered  June 

2,  1885,  and  numbered  12,279.  It  appears  that  the  trade-mark  of 
the  complainants,  and  also  the  alleged  infringements  thereof,  are 

used  in  commerce  with  the  Dominion  of  Canada.  The  trade-mark  is 
described  as  follows  in  the  statement  annexed  to  the  certificate  of 
registry : 

"Our  trade-mark  consists  of  a  label  bearing  a  representation  of  the  device 

or  design  produced  by  the  means  and  arrangement  used  by  us  in  packing  our 

,  cakes  or  bars  of  soap  in  boxes.    We  fold  each  cake  or  bar  of  soap  in  either  a 
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ted  or  a  yellow  wrapper,  and  pack  the  cakes  or  bars  thus  folded  in  a  box,  so 
that  the  red  and  yellow  wrappers  alternate.  *  *  *  As  the  label  is  a  re- 
prodaction  of  tbe  appearance  which  the  soap  presents  when  packed,  as  de- 
scribed, in  a  box,  it  is  obvious  that  bars  or  cakes  of  soap  simply  wrapped  and 
arranged  in  a  box,  as  described,  is  one  method  of  producing  our  trade-markt 
♦  *  *  the  essential  feature  of  which  is  the  device  produced  by  tiie  com- 
bination and  alternate  arrangement  of  red  and  yellow  spaces,  substantially 
M  described." 

This  trade-mark,  altbongh,  in  the  words  of  tbe  statement,  it  '^con- 
aists  of  a  label,"  is  not  attached  in  any  way  to  the  soap  sold  by  com- 
plainants. In  practice  the  label  is  made  of  the  same  size  as  the  box 
of  soap,  meaanring  on  tbe  inside,  and  is  placed  in  the  box  on  tbe 
npper  layer  of  bars  of  soap,  ahd  is  by  the  retail  tradesman  taken  out, 
and  used  as  a  show-card. 

The  complainants  allege  that  tbe  respondents  infnnge  this  trade- 
mark in  two  ways :  First,  they  give  to  their  customers  a  shallow  box 
containing  cakes  of  soap  of  the  same  length  and  breadth  as  those  sold 
by  them,  but  much  thinner,  and  inclosed  in  red  and  yellow  wrappers, 
and  arranged  alternately  by  colors,  as  in  the  drawing  of  the  trade- 
mark. This  shallow  box  is  exposed  to  view  by  the  retail  tradesman, 
and  serves  tbe  pnrpose  of  a  show-card. advertisement.  The  trade- 
mark of  the  complainants,  therefore,  is  a  representation,  or,  if  the  word 
may  be  allowed,  a  pictnre,  of  the  top  of  an  open-  box  of  soap.  It 
aeems  entirely  clear  to  me  that  such  a  trade-mark  cannot  be  in- 
fringed by  tbe  use  of  a  real  box  of  soap,  of  whatever  size  or  shape, 
or  whatever  may  be  the  color  or  arrangement  of  the  wrappers.  It 
seems  to  me  to  be  impossible  to  say  that  any  physical  object  can  be, 
in  the  natare  of  things,  a  colorable  imitation  of  a  picture  or  repre- 
sentation of  that  object.  Still  further,  it  is  to  be  observed  that  there 
is  a  very  great  difference  in  appearance  between  a  box  of  soap,  and 
a  printed  label  representing  the  upper  layer  of  soap  therein  contained. 
The  most  careless  observer  could  not  confound  one  with  the  other. 
I  therefore  conclude  that  there  is  no  infringement  by  tbe  use  of  the 
advertising  box,  unless,  indeed,  it  be  an  infringement  of  the  rights  of 
tbe  complainants  to  sell  soap  wrapped  in  red  and  yellow  wrappers,  ar- 
ranged alternately  in  the  box  in  which  it  is  packed. 

Bnt  the  complainants  claim,  in  the  second  place,  that  their  trade- 
mark  is  infringed  by  the  sale  of  soap  wrapped  and  arranged  in  boxes 
in  the  same  manner  used  by  them.  Undoubtedly  the  terms  of  the 
statement  are  broad  enough  to  cover  the  boxes  of  soap  sold  by  re- 
spondents. The  statement  expressly  says  that  "bars  or  cakes  of  soap 
simply  wrapped  and  arranged  in  a  box,  as  described,  is  one  method 
of  producing  our  trade-mark."  But  I  am  of  opinion  that  the  regis- 
tration, in  so  far  as  it  can  be  interpreted  to  cover  the  sale  of  boxes  of 
soap,  is  entirely  void,  for  the  reason  that  the  object  or  thing  thus  in- 
cluded in  tbe  description  is  not  such  a  thing  as  can  lawfully  be  reg- 
istered as  a  trade-mark.  A  trade-mark  is  some  arbitrary  or  repre- 
sentative device  attached  to  or  sold  with  merchandise  and  serving  to  . 
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designate  the  origin  or  manafactare  of  that  merchandiBe.  I  do  not 
think  that  the  merchandise  itself,  or  any  metbod  of  arranging  the 
varioQS  packages,  can  be  registered  as  a  trade-mark.  In  the  very 
nature  of  the  case,  as  it  seems  to  me,  the  trade-mark  must  be  some- 
thing other  than,  and  separate  from,  the  merchandise.  It  is  not,  of 
course,  claimed  that  the  colors  nsed  in  the  wrappers  can  be  in  them- 
selves the  subject  of  a  trade-mark  registration;  nor  is  it  claimed  that 
the  wrappers  themselves  constitute  the  trade-mark.  The  claim  is 
that  the  trade-mark  consists  in  the  arrangement  of  the  colors  in  the 
wrappers.  This  seems  to  me  to  be  no  less  than  a  patent  for  an  idea, 
under  the  guise  of  the  registration  of  a  trade-mark.  I  do  not  think 
that,  in  any  possible  view,  the  claim  can  be  sustained. 

There  is  evidence,  also,  which  makes  it  most  probable  that  the 
method  of  packing  soap  in  alternate  red  and  yellow  wrappers  was 
adopted  by  B.  T.  Babbitt,  of  New  York,  at  about  the  same  time  it 
was  adopted  by  the  complainants.  Taking  that  view  of  the  evidence 
which  is  most  favorable  for  the  complainants,  it  appears  that  for 
about  four  years  before  their  application  for  registration  Babbitt  had 
used  the  alleged  trade-mark  without  objection  or  interference.  The 
complainants,  indeed,  produce  samples  of  the  boxes  of  soap  sold  by 
themselves  and  by  Babbitt,  and  they  point  out  that  the  colors  nsed 
by  Babbitt  are  of  widely  different  quality  and  shade  from  those  used 
by  themselves.  Undoubtedly  the  colors  used  by  Babbitt  are  pale  and 
dull,  and  those  used  by  complainants  are  strong  and  bright.  But 
Babbitt  uses  red  and  yellow,  and  the  statement  of  the  trade-mark 
specifies  no  particular  shade  or  quality  of  color.  It  would  be,  I 
think,  difficult  to  say  on  this  evidence  that  complainants  bad  the 
exclusive  right  to  use  their  alleged  trade-mark  at  the  time  they  made 
application  for  registration. 

The  motion  for  preliminary  injunction  will  be  denied. 


Pratt  Mandf'o  Co.  v.  Astral  Eefinino  Co.,  Limited,  and  others. 
{Oirouti  Court,  W.  D.  Penmyhania.    April  80, 188fti^ 

1.  Tbadb-Makk—" Astral  On,." 

The  appropriation  of  the  word  "Astral, "  in  a  combination  of  words  consti- 
tuting a  trade-mark,  does  not  preclude  its  use  in  all  other  combinations  formed 
for  the  lilce  purpose.  Held,  therefore,  that  the  plaintiff's  trade-marlc,  "Pratf  a 
Astral  Oil,"  applied  to  refined  petroleum,  was  not  infringed  by  the  use  of  th.e 
words  "Standard  White  Astral  Oil"  to  designate  the  deiendants'  reiined  tie- 
leum. 

2.  Bamb— E!:«owir  Ubk  of  Word. 

An  oil-burning  lamp  called  the  "  Astral  Lamp  "  having  been  long  well  knoYm, 
and  in  common  use,  aemble,  that  the  word  "Astral"  was  without  the  range  of 
lawful  appropriation  as  a  tralLO-mark  for  refined  petroleum. 


Digitized  by 


Google 


PSATT  HANXW'a  00.  V.  ASTBAL  BEFIKINO  00.  498 

8.  Sake — Rruef  Refused. 

Relief  will  not  be  granted  against  the  use  of  a  brand  which  points  unequiv- 
ocallj  to  origin,  and,  except  in  the  common  use  of  the  words  Astral  Oil,"  so 
differs  from  the  plain^fC's  brand  that  purchasers  will  not  mistake  the  one  for 
the  other. 

In  Equity. 

C.  Heydrick,  for  complainant. 

J.  W.  Lee  and  Martin  Carey,  for  respondents. 

AcHESON,  J.  This  is  a  suit  by  the  Pratt  Manufacturing  Company, 
a  corporation  of  the  state  of  New  York,  against  the  Astral  Befiuing 
Company,  Limited,  a  partnership  association  formed  under  the  laws 
of  the  state  of  Pennsylvania,  and  the  managers  thereof,  to  restrain 
the  defendants  from  using  the  words  "Astral  Oil,"  either  alone  or  in 
ennuection  with  other  words,  as  a  brand  or  mark  upon  packages  of 
refined  petroleum,  and  from  the  use  of  the  word  "Astral"  as  part  of 
their  partnership  name;  and  also  to  compel  the  defendants  to  account 
for  the  profits  on  refined  petroleum  so  branded,  sold  by  them;  the 
plaintiff  alleging  such  use  of  said  words  or  word  to  be  an  infringe- 
ment of  its  trade-mark. 

It  appears  that  Charles  Pratt,  who  carried  on  the  business  of  re- 
fining petroleum  in  the  state  of  New  York,  in  the  year  1669  adopted 
as  a  trade-mark  in  bis  business  the  words  "Pratt's  Astral  Oil,"  which 
be  continued  so  to  use  until  the  year  1874,  when  be  transferred  his 
business  and  his  right  and  title  to  said  trade-mark  to  the  plaintiff 
company,  which  has  since  continued  the  said  business,  and  the  use 
therein  of  said  trade-mark, — the  plaintiff  having,  on  October  25, 18S1, 
obtained  registration  of  said  trade-mark  agreeably  to  the  provisions 
of  the  act  of  congress  of  March  3,  1881.  The  bill  alleges  that  the 
plaintiff  "has,  at  great  expense,  introduced  the  particular  grade  and 
qoality  of  refined  petroleum  manufactured  by  it  into  the  market, 
not  only  of  this  country,  but  of  foreign  countries,  under  the  name 
'  Pratt's  Astral  Oil,'  by  which  name  your  orator's  product  long  since 
became  and  now  is  widely  known."  The  evidence,  however,  shows 
that  in  actual  practice  the  plaintiff  does  not  designate  its  refined  pe- 
troleum by  the  words  "Pratt's  Astral  Oil"  simply,  but  by  a  brand  of 
this  character,  viz. :  Within  a  circular  border,  and  following  the  up- 
per are  of  the  circle,  are  the  words  "Pratt's  Astral  Oil;"  within  and 
following  the  lower  arc  of  the  circle  is  the  word  "New  York ;"  above 
"New  York"  are  the  figures  and  word  "46  Broadway;"  and  in  the 
center  of  the  circle  is  a  peculiar  device  or  design,  beneath  which  is 
the  word  "Trade-mark." 

The  refinery  of  the  defendant  company,  which  is  situated  on  the  Alle- 
gheny Valley  Bailroad,  near  Oil  City,  Pennsylvania,  was  built,  and  the 
name  "Astral"  given  to  it,  about  January  or  February,  1881.  While 
the  works  were  in  course  of  erection,  the  railroad  company  estab- 
lished a  station  at  that  point,  and  called  it  Astral;  and  on  April  28, 
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1884,  a  post-office  of  the  same  name  was  established  there.  About 
April  1,  1884,  the  limited  partnersiiip  defendant  was  organized,  and 
purchased  said  works,  and  has  since  operated  them.  It  is  satis- 
factorily shown  that  neither  the  parties  who  originally  applied  the 
word  "Astral"  to  these  works,  nor  the  defendants  when  they  adopted 
it  as  part  of  their  partnership  name,  had  any  knowledge  whatever 
that  the  word  was  used  by  the  plaintiff.  Upon  the  beads  of  their 
petroleum  barrels  the  defendants'  brand,  in  circular  form,  the  words 
"The  Astral  Eefining  Company,  Limited,  Oil  City,  Pa.;"  and  in  the 
center  of  such  circle  are  the  words,  "Standard  White  Astral  Oil." 
This  is  the  entire  brand,  and  the  whole  is  in  large  and  conspicaoua 
letters. 

Such  being  the  material  facts  of  the  case,  is  the  plaintiff  entitled 
to  the  relief  sought  ?  It  will  be  observed  that  the  plaintiff  in  effect 
claims  an  exclusive  property  in  the  use  of  the  words  "Astral  Oil,"  as 
applied  to  refined  petroleum ;  and  also  in  the  use  of  the  word  "As- 
tral," as  applied  to  the  business  of  refining  petroleum.  Can  this 
pretension  be  sustained  ?  I  think  not.  In  the  first  place,  I  strongly 
incline  to  the  opinion  that  the  word  "Astral"  was  without  the  range 
of  lawful  appropriation  as  a  trade-mark  for  refined  petroleum  by  rea- 
son of  the  fact  that  long  before  it  was  employed  by  Charles  Pratt  the 
appellation  had  been  given  to  an  oil-burning  lamp  well  known  and  in 
common  use.  Now,  very  naturally,  the  public  might  associate  the 
words  "Astral  Oil"  with  the  "Astral  Lamp,"  and  thus  the  exclusive 
use  of  those  words  as  a  trade-mark  would  have  a  tendency  to  give 
the  plaintiff  an  unfair  and  hurtful  monopoly  in  contravention  of  that 
rule  of  law  which  forbids  the  use  of  anything  as  a  trade-mark  which 
would  destroy  competition.  Canal  Co.  v.  Clark,  13  Wall.  323.  Then, 
in  the  second  place,  the  appropriation  of  the  word  "Astral"  in  one 
combination  of  words  does  not  preclude  its  use  in  all  other  combina- 
tions. Such  was  the  determination  of  the  supremo  court  of  Penn- 
sylvania in  respect  to  the  word  "Samaritan,"  as  applied  to  compound 
medicines.     Desmond's  Appeal,  13  Wkly.  Notes  Cas.  303. 

The  plaintiff's  trade-mark  consists,  not  of  the  word  "Astral"  alone, 
nor  yet  of  the  two  words  "Astral  Oil."  The  prefix  "Pratt's"  is  the 
distinguishing  word  in  the  plaintiff's  combination,  and,  in  truth,  is 
indispensable ;  for,  according  to  the  averment  of  the  bill,  it  is  by  the 
name  "Pratt's  Astral  Oil"  that  the  plaintiff's  product  is  known  in  the 
markets  of  the  world.  Is  it  credible  that  purchasers  possessing  or- 
dinary intelligence,  and  observing  reasonable  care,  would  confound 
"Standard  White  Astral  Oil"  with  "Pratt's  Astral  Oil"?  Moreover, 
the  plaintiff's  packages  of  refined  petroleum  are  designated  by  a  pecul- 
iar brand  of  which  the  said  name  forms  a  part.  Now,  the  brand 
used  by  the  defendants  is  not  in  imitation  of  the  plaintiff's,  but  essen- 
tislly  differs  therefrom.  Indeed,  it  seems  to  me  to  be  quite  impos- 
sible that  any  purchaser  would  mistake  one  for  the  other.  The  brand 
of  the  defendant  company,  so  far  from  tending  to  mislead  buyers. 
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points  direcfly  and  nnequivooally  to  the  origin  ot  the  contents  of  the 
packages. 

There  is  not  a  particle  of  proof  that  the  defendants  have  attempted 
to  practice  deception  npon  the  pablio,  or  to  perpetrate  any  fraud  upon 
the  plaintiff;  but,  on  the  contrary,  the  defendants'  entire  good  faith 
is  affirmatiTdly  shown.  There  is,  then,  no  ground  whatever  for  grant* 
iug  relief  to  the  plaintiff.  That  the  bill  must  be  dismissed,  is.  a  oon- 
elusion  in  consonance  with  well-considered  and  authoritative  decis- 
ions. Desmond's  Appeal,  supra;  Oilman  t.  Hunnewell,  122. Mass. 
139;  Mant^aeturing  Co.  v.  Trainer,  101  U.  B.  51. 

Let  a  decree  be  drawn  dismissing  the  bill,  with  costs. 


.    BiCHABDSOM  V.  GbAMT   Go. 

{Oireuit  Oovirt,  D.  Indiarui.    December  28,  1883.) 

1.  Municipaij  Cobporations  —  iLLfioAi.  Contracts  —  Liabilitt  on  Qu.vntum 
MERurr. 

Municipal  or  public  corporations  are  not  liable,  on  th.«  quantwrn  rnvhiii,  for 
tlie  value  of  materials  famished  under  illegal  or  forbidden  contracts,  when 
the  municipality  cannot  choose  whether  or  not  it  will  retain  or  reject  the 
benefit  of  soch  work  or  materials. 

%.  SaKK — CotrKTT  BOABDB  IN  INDIANA— COMTBACTB  KOB  CONSIBUCTION  OF  P(TB- 

uc  Boiu>iNes. 

Contracts  for  the  construction  of  court-houses  and  other  public  structures, 
to  cost  more  than  $600,  unless  let  to  th«  lowest  bidder  npon  plans  and  speci- 
fications theretofore  adopted.being  forbidden, the  county  will  not  be  held  liable 
fop  the  value  of  a  court-house  constructed,  upon  public  ground,  under  a  con 
tract  made  in  disregard  of  the  statute,  notwithstanding  the  use  of  the  build- 
ing by  the  county. 
S.  Saxb — Altbration  of  Plans  in  Coubsb  of  Constbcction. 

The  statute  which  forbids  contracts  for  the  construction  of  county  build- 
ings to  cost  more  than  (600,  unless  made  with  the  lowest  bidder  according  to 
plans  and  specifications,  applies  to  contracts  for  parts  of  such  structures;  and 
if,  in  the  course  of  construction  under  a  legally-made  contract,  any  alteration 
or  addition  to  the  plans,  exceeding  $500  in  cost,  is  made  without  specifications 
and  bids,  the  county  will  not  be  liable  for  the  price  or  value  thereof. 

At  Law. 

McDonald,  Butler  <t  Mason,  for  plaintiff. 
i  Harrison,  Miller  d  Elam,  for  defendant. 

Woods,  J.  The  complaint  charges  an  indebtedness  of  the  defend- 
i  ant  to  the  plaintiff  in  the  sum  of  $24,000,  for  materials  furnished, 
I  work  and  labor  done,  skill  bestowed,  and  money  paid  out  by  the  plain- 
'       tiff,  at  the  special  instance  of  the  defendant's  board  of  oommission- 

ets,  in  the  eonstrnction  of  a  court-house  for  the  defendant.  A  proper 
^        bill  of  particulars  is  filed,  and  it  is  averred  that  the  board  of  commis- 

noners  for  the  county  has  received,  and  is  io  the  enjoyment  of,  the 
I       said  work  and  labor  and  materials.     The  fourth  paragraph  of  answer 
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is  to  the  effect  that  no  plans  and  specifications  for  the  work  were  ever 
made  and  adopted  by  the  board  of  commisBioDers,  and  filed  as  re- 
quired by  law,  and  no  advertisement  made  for  bids  for  doing  the  work 
and  furnishing  the  materials;  nor  were  any  bids  presented  to,  or  re- 
ceived by,  the  board.  To  this  answer  the  plaintiff  has  demurred  for 
want  of  facts  stated  sufficient  to  constitute  a  good  defense  to  the 
action. 

By  the  first  section  of  an  act  of  the  Indiana  legislature,  which  took 
effect  August  24,  1875,  it  is  provided  that  "it  shall  not  be  lawful  for 
any  board  of  county  commissioners  in  this  state  to  make  any  contract 
for  the  construction  of  any  court-house,  jail,  or  any  other  county  or 
township  building  or  monument,  untE  plans  and  specifications  have 
been  adopted  by  such  board,  and  •  •  •  deposited  in  the  oflice 
of  the  auditor  of  such  county,  and  open  to  the  inspection  of  the  peo- 
ple of  such  county.  All  contracts  attempted  to  be  made  in  violation 
of  the  foregoing  provisions  shall  be  null  and  void."  The  next  section 
provides  that  when  such  plans  and  specifications  shall  have  been 
adopted  and  filed,  the  board  shall  not  contract  for  or  let  the  proposed 
work  "until  it  has  advertised  such  letting,  and  requested  bids  for  the 
same,"  in  a  manner  prescribed,  "with  a  reference  to  such  plans  and 
specifications :  provided,  that  the  provisions  of  this  act  shall  not  ap- 
ply to  buildings  when  the  cost  of  the  same  shall  not  exceed  five  hun- 
dred dollars."  The  next  section  requires  the  board  to  let  the  con- 
tract to  the  lowest  bidder,  and  to  require  of  him  bond  and  security 
for  the  faithful  performance  of  the  work  according  to  the  plans  and 
specifications  so  deposited.     Eev.  St.  1881,  §§  4243-4245. 

It  is  conceded,  as  I  understand,  that  under  these  statutory  previa* 
ions  no  special  contract  for  the  work  done  by  the  plaintiff,  not  made 
in  substantial  conformity  with  the  statute,  could  be  enforced ;  but  the 
plaintiff  insists  that,  upon  the  averment  that  the  board  of  commis- 
sioners, acting  for  the  county,  had  received  and  was  in  the  enjoy- 
ment of  the  work  done  and  materials  furnished  by  him,  he  is  entitled, 
upon  the  common  count,  to  recover  the  quantum  meruit.  Neither 
upon  authority,  nor  in  reason,  as  it  seems  to  me,  can  this  be  so.  In 
the  common  count  it  is  necessary  to  aver,  and  the  plaintiff  has  averred, 
that  the  work  was  done  at  the  special  request  of  the  defendant ;  that 
is  to  say,  of  its  board  of  commissioners.  This  statute,  however,  ex- 
pressly forbids  such  request  or  assent  on  the  part  of  the  board.  Of 
this  the  plaintiff  was  bound  to  take  knowledge,  and  consequently  ia 
placed  in  the  attitude  of  one  who  has  done  a  voluntary  service,  for 
which  he  can  legally  claim  no  recompense. 

The  common  count  or  claim  to  recover  a  quantum  meruit  must  rest 
upon  an  implied  promise  or  liability;  but  where  a  municipal  body  ia 
required  to  make  certain  contracts  in  a  prescribed  way,  and  for- 
bidden to  make  them  in  any  other  way,  there  is  left  no  room  for  an 
implied  obligation.  In  this  case  the  statute,  in  express  terms,  de- 
clares any  attempt  to  make  a  contract,  without  the  plans  and  speci- 
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fieations  required,  nnll  and  void;  bat  without  this,  the  effect  of  the 
express  probibitiooB  of  the  act  would  doubtless  be,  in  this  respect, 
the  same.  The  board  being  forbidden  to  make  such  contracts,  it 
would  seem  could  not,  by  any  act  of  ratification,  create  an  obligation 
upon  the  county.  Private  corporations  may  doubtless  incur  liability 
by  reason  of  contracts  made  in  esoess  of  their  powers,  and  even  pub- 
lic or  municipal  corporations  may  be  liable  in  supposable  cases  for 
money  or  property  received  upon  contracts  into  which  they  had  no 
power  to  enter;  but  in  respect  to  services  rendered  which  cannot  be 
rejected  or  returned,  and  in  respect  to  work  and  labor  done  and  ma- 
terials furnished  in  the  construction  of  public  buildings,  erected  on 
public  grounds,  there  being  in  the  nature  of  things  no  choice  whether 
or  not  there  shall  be  an  acceptance  or  rejection  of  the  work,  the  rule 
onght  to  be,  and  as  I  understand  is,  different.  This  is  certainly  so 
when  the  liability  is  sought  to  be  established  upon  transactions  done 
"in  disregard  of  positive  prohibitions."  Dill.  Mun.  Corp.  §§  881- 
387,  and  authorities  cited. 

It  follows  that  the  demurrer  to  the  answer  should  be  overruled. 
So  ordered. 

(April  34,  1886.) 
On  Motion  for  Rehearing. 

Woods,  J.  A  rehearing  upon  the  demurrer  is  asked ;  counsel  for 
plaintiff  now  insisting,  notwithstanding  the  requirements  and  in- 
hibitions of  the  statute,  that  during  construction  of  a  court-house 
or  other  county  building,  under  a  contract  made  in  accordance  with 
the  law,  changes  may  be  made  in  the  plans  and  contracts  for  addi- 
tional work  entered  into,  though  the  cost  thereof  be  greater  than 
$500.  I  cannot  concur  with  this  view.  Under  such  a  constrnctiun, 
the  law  would  apply  only  to  contracts  for  the  construction  of  an  en- 
tire building,  and  could  be  evaded  and  practically  nullified  in  most 
cases  by  making,  without  plans  and  specifications,  and  without  ad- 
vertiscment,  separate  contracts  for  the  different  parts  of  the  structure. 

Bebearing  denied. 
v.27F.no.6— 32 
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Stanton  ».  Shiplkt. 

{Circuit  Court,  D.  Indiana.    April  29, 1886.) 

I.  Circuit  Cottbt  —  Jc&ismcnoir  —  Non-Kbgotiablb  Notes  —  Assionek  am 
Patbb. 

In  the  United  States  circuit  court  an  action  on  a  non-nesotiable  note  by  an 
assignee,  not  averring  the  citizensliip  of  the  payee,  must  fail  for  want  of  Ju- 
risdiction. 
8.  Schools  ahd  Sohool-Distbiotb— Schooi*  Towkship  BTotes — Nbootiabiutt. 
Notes  payable  from  a  particular  fund,  issued  by  a  school  township,  en- 
dowed only  with  restricted  powers  for  sjiecial  and  purely  local  purposes  of  a 
non-commercial  character,  are  not  negotiable  by  the  law-merchant. 
8.  Samb— Liability  of  School  Tbusteks— Indiasa  Statdtk. 

Paper  in  negotiable  form,  issued  by  a  school  trustee,  if  not  void,  has  only 
the  force  of  a  single  obligation. 

4.  Sakb — ^LiABiLiTT,  how  Measitbed. 

The  liability  declared  by  the  second  section  of  "An  act  toaching  the  dnties 
of  township  trustees  in  certain  particulars  "  (Acts  Ind.  1883,  p.  114)  is  measured, 
not  by  the  sum  named  in  the  forbidden  contract  or  writing,  but  by  the  amount 
of  the  indebtedness  evidenced  thereby;  and  the  right  of  action  is  given,  not 
upon  the  paper,  but  to  the  holder  thereof. 

5.  Same— LiABiLiTT  ov  Bokdbmek. 

Liability  on  "official  bond"  is  not  the  same  as  personal  liability,  and  does 
not  necessarily  include  the  bondsmen. 

6.  Sake — Action  on  Notes— Pleading — Conbideratiok. 

In  an  action  on  notes  issued  by  a  school  trustee,  in  violation  of  the  Indiana 
statute,  (Acts  1883,  p.  114,)  a  complaint  which  does  not  aver  the  real  considera- 
tion or  indebtedness  for  wtkicb  the  notes  were  made  is  substantially  defective. 

At  Law. 

Claypool  dt  Ketcham,  for  plaintiff. 

James  H.  Jordan,  Adams  d-  Newby,  Duncan,  Sndtii  dt  Wiiaon,  Orubbt 
d  Parks,  and  McDonald,  Butler  A  Mason,  for  defendants. 

Woods,  J.  Complaint  upon  the  official  bond  of  Jacob  A.  Shipley, 
as  trustee  of  Gregg  township,  in  Morgan  county,  Indiana;  the  de- 
fendants before  the  court  being  the  sureties  upon  that  bond.  The 
plaintiff,  who  claims  as  assignee  by  delivery  after  indorsement  in 
blank  by  the  payee,  seeks  to  charge  the  defendants  with  the  amount 
of  eight  promissory  notes  alleged  to  have  been  made  by  said  trustee 
in  violation  of  the  second  section  of  "An  act  tonohing  the  duties  of 
township  trustees  in  certain  particulars,"  approved  March  5,  1883. 
Acts  1883,  p.  114.  That  section  provides  "that  any  township  trus- 
tee in  any  county  of  the  state  of  Indiana,  who  shall  contract  any 
debt  in  the  name  or  in  behalf  of  any  civil  or  school  township  of  which 
he  may  be  the  trustee,  contrary  to  the  provisions  of  sections  one  and 
two  of  an  act  approved  March  11,  1875,  (the  same  being  sections 
numbered  six  thousand  and  six  and  six  thousand  and  seven  of  the  Re- 
vised Statutes  of  the  State  of  Indiana,)  shall  be  personally  liable,  and 
liable  on  his  official  bond,  to  the  holder  of  any  contract,  or  other  evi- 
dence of  such  indebtedness,  for  the  amount  thereof." 

Seetion  6006,  referred  to,  is  to  the  effect  that  whenever  it  becomes 
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ineamy  for  the  trnsiee  of  any  township  to  ineor  any  debt  or  debts 
iRiegating  more  than  the  fond  on  band  to  which  the  debts  are 
iugeable,  and  the  like  fnnd  to  be  derived  from  taxes  assessed  for 
^  year,  the  trustee  shall  procure  from  the  board  of  county  commis- 
jiimera  an  order  authorizing  him  to  contract  such  indebtedness;  and 
•  tbe  other  section  (6007)  it  is  provided  that  snob  order  shall  be 
puted  only  upon  a  petition  of  the  trustee  showing  the  object  and 
^nmate  amoant  of  the  debt  or  debts  to  be  incurred,  and  upon  proof 
kat  notice  has  been  given  in  a  prescribed  manner  of  the  pendency 
if  the  petition. 
The  notes  in  question,  except  the  amounts  for  which  they  purport 
b  be  given,  are  ail  of  the  same  tenor.  The  one  set  out  in  the  oom> 
pbint  as  Exhibit  B  reads  as  follows : 

1(63.50.  State  of  Indiana,  County  of  Morgan. 

"TKUSTEae's  Office,  Gkbgg  Sciiooi.  Township,  April  11, 1885. 

"This  is  to  certify  that  tliere  is  now  due  from  ttiia  townsliip  to  B.  B. 
hOard,  or  order,  seven  hundred  and  sixty-three  50-100  dollars  for  school  sup- 
pfe  bought  for  and  received  by  this  township,  and  payable  out  of  the  spe- 
bilKbool  funds  for  which  tiixes  are  now  levied,  at  the  First  National  Bank 
i(  IbrUnsville,  Indiana,  on  tbe  twentieth  day  of  December,  1886,  with  in- 
Imt  at  8  per  cent,  per  annum,  on  the  amount  from  date  till  paid,  and  attor- 
kv's  fees.  Jacob  A.  Shiplet.  School  Trustee  of  Gregg  Township. 

-P.O.  Wilbur. Ind," 

_  To  this  (and  likewise  to  each  of  the  notes)  is  appended  the  follow- 
ing (or  similar)  certificate : 

'This  is  to  certify  that  Gregg  township  school  warrant  of  Morgan  county, 
Isduna,  dated  April  11,  1885.  for  seven  hundred  and  sixty-three  50-100 
Wins,  payable  to  R.  B.  Pollard,  or  onler,  due  on  or  before  December  20, 
ISfi.  at  Ist  National  Bank,  Martinsville,  Ind.,  was  given  by  myself  as  trus- 
tee of  said  school  township  for  school  supplies,  which  have  been  received  and 
Meepted,  and  that  said  warrant  was  issued  according  to  law,  and  will  be 
leooptly  paid  when  due.  The  entire  indebtedness  of  said  township  is  lesa 
tlontwoper  cent,  of  its  assessed  valujition. 

"Jacob  A.  Siiipley,  Trustee  of  Gregg  School  Township. 

•P.  0.  Address,  Wilbur,  Ind. 

'Dated  at  WUbur,  Ind.,  April  17,  1885." 

It  may  be  noted  that  each  certificate  bears  a  date  subseqneni  to 
tbe  date  of  tbe  note  to  which  it  is  attached. 

Tbe  complaint  shows  that  each  of  these  obligations  was  issued  in 
violation  of  the  statutory  provisions  already  referred  to,  bat  contains 
10  nerment  in  respect  to  the  real  consideration  or  indebtedness  for 
ihieh  they  were  made. 

The  first  question  in  order  is  one  of  jurisdiction.  The  plaintiff  ia 
^fon  to  be  a  citizen  of  New  York,  and  the  defendants  all  to  be 
(ttuensof  Indiana;  but  the  citizenship  of  Pollard,  the  payee  of  the 
fifv,  is  not  averred,  and  counsel  for  the  defendants,  asserting  that 
tk«  notes  are  not  negotiable  by  the  law-merchant,  insist  that  the 
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plaintiff  can  come  into  this  court  only  by  showing  that  Pollard  migi 
also  sue  them  here.  By  the  act  of  congress  no  circuit  or  distti 
oonrt  can  "have  cognizance  of  any  suit  founded  on  contract  in  fav< 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  8U< 
court  to  recover  thereon  if  no  assignment  had  been  made,  except : 
cases  of  promissory  notes  negotiable  by  the  law-merchant,  and  bil 
of  exchange." 

If  the  plaintiff's  suit  be  regarded  as  founded  upon  the  notes  set  oi 
in  the  complaint,  and  his  counsel  have  insisted  that  the  action  is, : 
a  sense,  upon  the  notes,  I  think  there  is  a  want  of  jurisdictio: 
That  the  notes  are  not  negotiable  by  the  law-merchant  I  think  clea 
for  two  reasons :  First,  each  purports  to  be  payable  out  of  a  partieoL 
fund ;  second,  they  purport  to  be  the  notes  of  a  school  township, 
municipal  corporation  existing  under  public  laws,  and  endowed  on 
with  restricted  powers,  granted  for  special  and  purely  local  purposi 
of  a  non-commercial  character.  Such  bodies,  as  every  one  must  tal 
notice,  have  no  power,  without  express  or  clearly-implied  grant,  to  mal 
negotiable  paper;  and,  if  their  officers  or  agents  attempt  to  put  oi 
corporate  paper  in  commercial  form,  it  will  be  deemed  void,  or  i 
most  a  simple  obligation  of  which  the  true  consideration  may  1 
shown  against  any  holder  or  purchaser.  .Police  Jury  v.  Britton,  ] 
Wall.  566;  Mayor,  etc.,  v.  Rny,  19  Wall.  468;  Reeve  School  Tp: 
Dodson,  98  Ind.  499 ;  Union  School  Tp.  v.  Firtt  Nat.  Bank,  102  Im 
464 ;  S.  C.  2  N.  E.  Eep.  194;  Middleton  v.  Greeson,  5  N.  E.  Eep.  75. 
(Ind.  Sup.  Ct.) 

There  can  be  no  doubt,  I  think,  that  a  township  trustee,  in  Ind 
ana,  within  the  scope  of  bis  powers  in  respect  to  township  affair 
may  excnte  notes  which  shall  be  binding  upon  his  township.  It  wt 
explicitly  so  held  in  Johnson  School  Tp.  v.  Citizens'  Bank,  81  In( 
515,  following  l^heffield  Sctiool  Tp.  v.  Aiidress,  56  Ind.  157,  and  is  di 
tiuctly  implied  in  earlier  and  later  decisions ;  but  that  he  cannot  mat 
obligations  which  in  the  hands  of  innocent  purchasers  will  not  t 
subject  to  just  defenses  seems  to  have  been  put  beyond  dispute ;  son 
of  the  later  cases  even  containing  dicta  to  the  effect  that  a  trust) 
cannot  execute  a  writing  which  will  be,  in  itself,  prima  facie  evident 
of  township  liability. 

Counsel,  however,  have  argued  that  this  rule  has  been  modified  I 
the  act  of  1883,  supra,  which,  they  insist,  was  designed,  upon  consit 
erations  of  public  pblicy,  to  give  greater  commercial  credit  to  towi 
ship  obligations;  especially  to  obligations  like  these  in  salt,  whie 
are  made  (as  is  asserted)  absolutely  payable  to  their  full  amount,  ii 
the  trustees  who  issue  them  in  disregard  of  the  law,  and  by  the: 
bondsmen,  as  if  put  forth  by  them  as  their  individual  obligations. 

If  this  view  be  adopted,  then  the  liability  of  the  defendants  moi 
be  strictly  according  to  the  terms  of  the  notes  sued  on,  diaregarc 
ing  only  the  clause  in  respect  to  payment  out  of  public  funds  c 
taxes.    But  while  this  might  make  the  paper  commercially  negotii 
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hb,  and  eliminate  tfae  question  of  jurisdiction,  it  would  be  fatal  to 
■le  action  on  the  merits,  because  bj  their  terms  the  notes  in  suit  are 
laot  jet  dae. 

This  construction  of  the  statute,  however,  does  not  meet  my  ap> 
^▼al.  It  would  lead  to  the  conclusion — indeed,  it  means — that  an 
iifiginal  holder  or  payee  of  such  paper,  though  made  without  cousid- 
t  ention,  or  made  for  fraudulent  purposes,  to  which  he  was  a  party, 
nay  recover  the  amount  thereof,  not  only  from  the  trustee,  who  may 
9t  may  not  have  intended  a  wrong,  but  from  his  bondsmen,  innocent 
•(  any  wrongful  act  or  purpose.  So  interpreted  the  statute  would  be 
Ughly  penal,  and,  by  the  rule  of  strict  construction,  I  should  be  in- 
dined  to  hold  that  liability  in  sooh  cases  does  not  attach  to  the  sure- 
>t»8  on  Bucli  bonds  at  all.    The  language  of  the  act  is  "that  any 

i  township  trustee  *  •  •  shall  be  personally  liable,  and  liable 
00  his  official  bond."  The  bondsmen,  if  included,  are  included  only 
Vy  implication,  and  the  implication  by  no  means  imperative  or  nec- 
tuaiy.  A  personal  liability  and  a  liability  on  an  official  bond  are 
different,  and  the  remedies  to  be  bad  in  a  suit  upon  one  are  different 
from  those  available  in  an  action  upon  the  other ;  and  consequently 
'  the  provision  for  liability  on  the  bond  is  not  meaningless  or  useless, 
though  the  sureties  be  not  included.  But,  in  my  judgment,  the  lia- 
bility declared  by  this  statute  is  measured,  not  by  the  sum  named  in 
the  forbidden  contract  or  writing,  but  by  the  amount  of  the  indebted- 
ness evidenced  thereby.  By  its  terms  the  act  applies  to  transactions 
m  which  a  trustee  "shall  contract  any  debt;"  and  he  is  made  liable, 
to  the  holder  of  the  "evidence  of  such  indebtedness,  for  the  amount 
thereof."  The  indebtedness,  therefore, — the  value  of  the  considera- 
&m  received  by  the  township,  or,  possibly,  of  that  received  by  the 
tniBtee  for  the  township, — is  the  measure  of  liability.  The  right  of 
action  is  given,  not  upon  the  paper,  but  to  the  holder  of  it.  It  would 
teem  to  follow  from  this,  and,  as  I  understand,  it  has  been  con- 
ceded in  argument,  that  the  right  of  action  is  transferable  with  the 
paper  to  successive  holders;  but  I  think  it  clear  that  an  assignee  ao- 
qnires  no  different  or  better  right,  as  against  the  trustee  or  his  bonds- 
men, than  that  of  the  first  holder.  And  while,  in  this  view,  the  suit 
is  not,  in  a  strict  sense,  founded  on  the  contracts  expressed  in  the 
notes,  it  is,  perhaps,  so  far  incident  thereto  as  to  bring  the  case 
within  the  rule  that  the  assignee  of  a  contract  cannot  sue  in  a  federal 
coort  when  his  assignor  could  not. 

It  may  be,  however,  that  the  plaintiff's  right  of  action,  if  any  he 
hu,  is  purely  statutory,  and  not  to  be  regarded  in  any  sense  as 
'fonnded  on  contract;"  and  if  this  be  so,  there  is  apparently  no  valid 
objection  to  the  court's  jurisdiction  in  the  case. 

Bot,  whatever  be  the  right  view  of  this  subject,  it  is  proper  to  de- 
tide  the  farther  question,  fully  argued  by  counsel,  whether  or  not  the 
tonplaiut  shows  a  cause  of  action  upon  the  merits;  because  there  are 
other  cases  pending,  which  were  submitted  and  argued  at  the  same 
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time  with  this,  from  which,  by  amendment  of  the  complaints,    ftlu 
qnestion  of  jarisdiction  may  be  eliminated. 

Little  need  be  added  on  this  point.  The  conolnsion  has  already 
been  declared  that  the  recovery  in  such  a  case  mast  be  for  the  amounl 
of  indebtedness  for  which  the  notes  were  given.  The  complaint 
shows  that  the  notes  were  issued  in  violation  of  law.  The  defendanta 
are  not  party  to  them,  nor  bound — conclusively,  at  least — by  theTn. 
They  are  not,  in  the  sense  of  the  Indiana  Code,  the  foundation  of  tlie 
action,  and  need  not  have  been  made  exhibits  in  the  complaint.  Xt 
may  be  that  they  constitute,  even  as  against  the  defendants,  prtTntt 
fade  evidence  of  the  indebtedness — that  is  to  say,  of  the  amjount  or 
value  of  the  consideration — for  which  the  trustee  issued  them ;  but, 
in  my  judgment,  the  copies  set  out  in  the  complaint  do  not  supply 
the  want  of  direct  averment  in  respect  to  that  indebtedness.  Whether 
or  not  it  is  necessary  to  show  an  indebtedness  for  which  the  township 
became  legally  bound,  or  only  the  value  of  the  consideration  upon 
which  the  notes  were  executed,  need  not  now  be  decided.  One  or  the 
other  must  be  shown. 

Notwithstanding  the  illegality  of  the  notes,  and  their  conseqnent 
want  of  binding  force  upon  the  municipality,  it  may  be  that  the  to'wia- 
ship  received,  and  has  retained  and  used,  the  consideration  in  saeh 
way  as  to  be  liable  in  an  action  for  the  reasonable  value ;  and,  if  so, 
the  case  is  one  in  which  an  actual  indebtedness  may  be  shown.  Qr 
it  may  be  that  the  trustee  received  the  consideration,  but  converted 
it  to  individual  uses,  the  township  getting  no  benefit;  and  in  such 
ease  a  valid  indebtedness,  of  course,  could  not  be  alleged;  and  this. 
regardless  of  inquiry  whether  the  payee  of  the  notes,  the  vendor  of 
the  goods  for  which  they  purport  to  have  been  given,  acted  in  good 
or  bad  faith.  If  he  acted  in  good  faith,  selling  the  goods  at  a  fair 
price,  and  supposing  that  the  township  would  get  them,  it  would  seem 
not  unreasonable  that  be  should  have  his  remedy  under  the  statute. 
But  suppose  be  acted  fraudulently?  Leaving  su'ch  questions  for  con- 
sideration when  it  shall  be  necessary  to  decide  them,  it  is  enou|;h 
now  that,  in  any  view,  the  present  complaint  is  not  sufficient. 

Demurrer  sustained. 
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'  BiDiaB  r.  F1B8T  Nat.  Bank  op  Bdtlkb,  Pa.,  with  notice  to  Camp- 
bell, Beceiver  of  said  Bank. 

(Oaretut  Oourt,  W.  J).  PenntyUianM.    April  81,  1888.) 

I  Bajtks  ajto  Bakkiho— STatiosai.  Basks— C)ebtipicate8  o»  Dkposit— Post- 

KOTKS. 

Certificates  of  deposit  in  the  ordinary  form,  issued  b^  a  national  bank  to 
depositors,  and  payable  to  order,  are  not  post-notes,  witiiin  the  prohibition 
of  section  5183,  Rev.  St. 
1  SiXK — Certificatb  not  Dub  till  Dbkaku. 

A  certificate  of  deposit,  payable  to  the  order  of  the  depositor  on  the  retnm 
of  the  certificate,  is  not  due  or  saable  until  demand  made  and  return  of  the 
certificate. 
i  Sake — Statctk  of  Limitatioss — Rbceivbr. 

The  statute  of  limitations  is  not  set  in  motion  against  a  certificate  of  de- 
posit by  the  appointment  of  a  receiver  for  the  bank  which  issued  it.^ 

4.  Saks — Assbtb — Tsnex  Ptnro. 

The  assets  of  a  national  bank  in  the  hands  of  a  receiver  constitute  a  trust 
fond,  in  behalf  of  all  creditors  having  claims  thereon  valid  and  in  full  life 
when  the  receiver  was  appointed,  which  the  statute  of  limitations  does  not 
toach  or  affect. 

5.  SaICE ^PKHirSTLVASLA  STATDTB. 

The  Pennsylvania  act  of  April  25, 1850,  which  takes  out  of  the  operation  of 
the  statute  of  limitations  suits  against  a  corporation  which  may  have  sus- 
pended business,  etc.,  applies  to  a  suit  brought  against  a  national  bank  in 
the  hands  of  a  receiver. 
1  8aj(e — CoicposiTioK  OP  Cladib. 

Under  the  findings  of  fact,  held,  that  the  certificates  in  snit  were  not  extin- 
gnished  or  affected  by  a  composition  of  certain  claims  entered  into  between 
the  plaintiff  and  the  receiver  of  the  bank  under  the  direction  of  the  comp- 
troller of  the  currency. 
7.  Sake — Dzvcdbrds — Ihtesbst. 

AVhile  the  plaintiff  will  be  entitled  to  a  dividend  only  upon  the  basis  of  the 
debt,  and  interest  as  of  the  date  when  the  bank  suspendea,  in  this  suit  against 
the  bank  interest  should  be  computed  to  the  date  of  judgment. 

In  parsaanee  of  a  written  stipulation,  this  ease  was  tried  by  the 
court  withont  the  intervention  of  a  jury.  The  following  facts  are 
therefore  found  by  the  court. 

(1)  The  First  National  Bank  of  Butler,  Pennsylvania,  (the  defendant.) 
isoed,  on  the  several  dates  thereof,  and  to  the  respective  payees  therein 
\  named,  for  deposits  of  money  by  them  made,  certificates  of  deposit,  of  whicli 
the  following  are  copies; 

i  ^- 

*«64.60.        FiEST  National  Bank  op  Butlek,  Pa.,  August  12,  1878. 

I  "Mra.  Annie  Riddle -has  deposited  in  this  bank  sixty-four  60-100  dollars, 
payable  to  her  order  on  return  of  this  certificate  properly  indorsed,  12  montlis 
after  date,  with  interest  at  five  per  centum  per  annum.    If  not  presented  at 

I    aatiuitj,  it  will  be  considered  as  a  renewal  for  same  term,  at  same  rate. 

"Alkx.  Mixcheul,  Cashier." 

!  B. 

\  "Tbte  Pibst  National  Bank  ok  Butler,  Pa.,  January  8, 1879. 

I       *W.  H.  H.  Riddle,  Esq.,  has  deposited  in  this  bank  five  hundred  dollars, 
pijable  to  the  order  of  himself  on  return  of  this  certificate  properly  indorsed. 
"$500.  Alkx.  Mitqhsll,  Cashier." 

■See  note  at  end  of  case. 
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"♦1,258.36.      FiBOT  National  Bank  Butler,  Pa..  February  19, 1878. 

"Samuel  L.  Riddle,  Esq.,  has  deposited  in  this  bank  twelve  hundred  and 
fifty-eight  and  36-100  dollars,  payable  to  his  order,  on  return  of  thiscertiflc»te 
properly  indorsed,  six  months  after  date,  with  interest  at  five  per  cent,  per 
annum.  If  not  presented  at  maturity,  it  will  be  considered  as  a  renewal  for 
same  term,  at  same  rate.  Alex.  Mitchell,  Cashier." 

{Indorsed:  "November  80, 1878. 

"B'd  of  Alex.  Mitchell,  cashier,  forty-eight  40-100  doUars,  int.  in  full  on 
the  within  to  this  date.  Bau'l  L.  Riddle, 

"Per  W.  H.  H.  Riddlb.)" 
D. 

"»318.23.        First  National  Bank  of  Butler,  Pa.,  March  21, 1879. 

"Samuel  L.  Riddle,  Esq.,  has  deposited  in  this  bank  three  hundred  and 
eighteen  23-100  dollai-s,  payable  to  his  order,  on  return  of  this  certificjite 
properly  indorsed,  12  months  after  date,  with  interest  at  Ave  per  cent,  per 
annum.  If  not  presented  at  maturity,  it  will  be  considered  as  a  renewal  for 
same  term,  at  same  rate.  Alex.  Mitchell,  Cashier. " 

(2)  Mrs.  Annie  Riddle  and  W.  H.  H.  Riddle  duly  indorsed  their  above  cer- 
tificates (designated  as  A  and  B)  to  the  said  Samuel  L.  Riddle,  the  plaintiff. 

(3)  For  infractions  of  the  laws  governing  national  banking  associations  a 
receiver  of  said  bank  was  appointed  by  tlie  comptroller  of  the  currency  in  the 
month  of  July,  1879,  and  the  bank  has  since  remained  in  the  hands  of  such 
receiver,  in  the  course  of  liquidation. 

(4)  To  ^0.9,  May  term,  1880,  of  this  court,  the  receiver  brought  a  suit  in 
equity  against  the  said  Samuel  L.  Riddle  to  recover  back  certain  payments 
made  by  the  bank  to  him  on  account  of  indebtedness  (other  than  that  in- 
volved in  this  suit)  from  the  bank  to  him;  it  being  alleged  that  such  pay* 
ments  were  made  after  an  act  of  insolvency  on  the  part  of  the  bank,  and  to 
contemplation  thereof,  and  with  a  view  of  giving  him  an  unlawful  preference 
over  other  creditors,  contrary  to  section  5242,  Rev.  St. 

(5)  To  No.  10,  November  term,  1881,  of  this  court,  the  receiver  brought 
a  suit  in  equity  against  W.  H.  H.  Riddle,  and  others,  directors  of  said  bank. 
to  charge  them  for  alleged  violations  of  the  national  banking  laws,  and  par- 
ticularly with  infractions  of  sections  5199,  5200,  52U4,  Rev.  St. 

(6)  On  January  31,  1885,  the  following  proposition  of  compromise,  sij^ned 
by  the  parties  therein  named,  was  submitted  by  them  to  the  receiver  of  the 
bank,  viz: 

"BuTLEB,  Penna.,  January  31, 1885. 
"Qenl.  John  IT.  Purvtanee,  Reeeitxr  of  the  First  National  Bank  of  Butler, 
Penna.— Sib:  It  is  hereby  proposed  on  behalf  of  Charles  Duffy,  Charles 
McCundless,  W.  H.  H.  Riddle,  Louis  Stein,  Thomas  Stehley,  Sr.,  Samuel  £,. 
Riddle,  Thomas  Robinson,  and  John  M.  Oreer  to  settle  and  compromise  in 
full  all  claims  of  the  First  National  Bank  of  Butler  against  each  and  all  at 
the  above-named  parties  upon  the  following  basis,  viz. :  The  said  Duffy  et  oj., 
within  five  days  from  the  date  of  receipt  by  the  receiver  of  said  bank  of  noti- 
fication from  the  comptroller  of  the  currency  of  approval  of  this  proposition, 
to  pay  in  cash  to  the  receiver  of  said  bank  the  sum  of  twelve  thousand  (912,- 
000)  dollars;  and  the  said  receiver  shall  thereupon  discontinue  and  mark 
settled  the  two  equity  suits  now  pending  in  the  United  States  circuit  court 
for  the  Western  district  of  Penna.,  one  against  the  bank  directors  and  the 
other  against  Samuel  L.  Riddle,  and  the  suit  against  Charles  Duffy  in  the  IT. 
S.  court,  the  receiver  paying  out  of  the  fund  of  twelve  thousand  dollara.af ore- 
said  all  costs  of  said  suits  taxable  as  costs  on  the  records  thereof;  and  sliall 
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farther  cancel  and  annul,  as  against  Charles  McCandless,  all  and  everjr  form 
of  indebtedness  held  by  the  bank  against  said  McCandless;  the  bank,  how- 
ever, retaining  all  securities  by  him  transferred  to  the  bank,  and  his  deposit 
therein  at  the  time  of  the  failure;  and  shall,  further,  either  cancel  and  annul 
all  the  claims,  and  the  securities  held  therefor,  of  the  bank  against  Thomas 
Robinson  and  John  M.  Greer,  respectively,  or  shall  assign  and  transfer  the 
said  claims  and  securities  to  such  person  as  the  said  Eobinson  and  Greer  may 
request  and  direct." 

This  proposition  was  approved  by  the  receiver,  and  on  March  6. 1885,  he 
was  authorized  by  the  comptroller  of  the  currency  to  accept  the  same;  the 
•sttlement  to  be  made  under  an  order  of  the  court,  pursuant  to  section  5234, 
Kev.  S*.  On  March  10, 1885,  by  an  order  of  this  court,  made  at  No.  20,  May 
term  1885,  the  proposed  settlement  was  approved  and  confirmed,  and  it  was 
accordingly  carried  into  full  effect. 

(7)  By  reason  of  a  suggestion  made  by  the  receiver,  (Gen.  Furviance,)  soon 
after  his  appointment,  to  the  plaintiff  or  his  agent,  that  pending  the  above- 
mentioned  equity  suits  the  plaintiff  should  withliold  proof  of  bis  said  certifi- 
cates, they  were  not  proved  against  the  assets  of  the  bank  in  the  hands  of  the 
receiver.  The  liability  of  the  bank  thereon,  however,  was  never  questioned 
by  the  receiver;  and  when  the  above  proposition  of  compromise  was  pre- 
sented to  and  accepted  by  him  it  was  agreed  between  him  and  the  plaintiff 
that  he,  the  receiver,  (Gen.  Furviance,)  in  receipting  for  the  $12,0()0  would 
accept  the  certificates  here  in  suit  as  the  equivalent  of  SI, 600,  that  sum  being 
Uie  estimated  dividend  to  which  they  would  be  "entitled ;  and  accordingly, 
upon  that  basis,  they  were  actually  taken  by  the  receiver,  and  transmitted  by 
him  to  the  comptroller  of  the  currency.  But  the  comptroller  refused  to  re- 
ceive them,  and  insisted  that  the  whole  912,000  be  paid  in  cash.  The  certifl- 
eites  were  then  redelivered  by  the  receiver  to  the  plaintiff's  agent,  who  paid 
to  the  receiver  the  $1,600  in  cash.  The  plaintiff  subsequently  offered  to  prove 
his  certificates,  but  by  order  of  the  comptroller  such  proof  was  declined. 
Thereupon,  on  February  26,  1886,  this  action  was  brought  tliereon. 

(8)  When  the  receiver  was  appointed,  W.  H.  H.  Riddle  was  indebted  to 
the  bank  upon  the  following  notes,  whicli  passed  into  the  receiver's  hands, 
and  have  since  been  held  by  him,  viz.:  His  note  lor  ®320,  dated  March  21, 
1879,  payable  in  four  months  after  date,  to  the  order  of  A.  Mitchell ;  his  note 
for«19.50,  dated  July  3,  1879,  payable  30  days  after  date,  to  the  order  of 
Riter  A  Ualston ;  and  the  note  of  L.  R.  McAboy,  for  8225,  dated  March  22, 
1878,  and  payable  in  four  months  after  date,  with  the  written  guaranty  and 
indorsement  of  W.  H.  H.  Riddle  thereon. 

W.  S.  Furviance,  for  plaintiff. 
T.  C.  Campbell,  for  defendant. . 

AcHESON,  J.  1.  That  the  instruments  sued  on  are  post-notes, 
within  the  prohibition  of  section  5183,  Bev.  St.,  is  a  proposition  to 
which  I  cannot  assent.  They  are  mere  certificates  of  deposit,  of  the 
usual  form,  issued  in  the  ordinary  course  of  banking  business,  and 
are  not  designed  or  adapted  to  circulate  as  money. 

2.  A  certificate  of  deposit,  payable  to  the  order  of  the  depositor  on 
te^nm  of  the  certificate,  is  not  due  or  suable  until  demand  made  and 
retnm  of  the  certificate.  '  McGough  v.  Ja  miao»i,  107  Pa.  St.  336 ;  Dan- 
iel, Neg.  Inst.  §  1707'!.  Hence  it  is  plain  that  the  statute  of  limit- 
ations had  not  commenced  to  run  against  any  of  the  certificates  in 
Boit  at  the  time  of  the  appointment  of  the  receiver  of  the  defendant 
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bank.  It  is,  however,  cod  tended  that  immediately  thereupon  these 
certificates  became  payable,  and  the  statute  of  limitations  was  set  in. 
motion  against  them.  But  upon  what  principle  the  appointment  of 
a  receiver  should  have  that  effect  is  not  clear  to  me.  By  virtue  of 
such  appointment,  indeed,  all  the  assets  of  the  bank  pass  to  the  re- 
ceiver, but,  in  his  hands,  in  behalf  of  all  creditors  having  claims 
thereon  then  valid  and  in  full  life,  these  assets  constitute  a  trust  fund 
which  the  statute  of  limitations  does  not  touch  or  affect,  (Heckert's 
Appeal,  24  Pa.  St.  482;)' and  then  the  bank  itself  is  not  dissolved  by 
such  appointment,  but  it  remains  answerable  to  creditors,  and  liable 
to  suit  as  before,  (Bank  of  Bethel  v.  Pahquioque  Bank,  14  Wall.  383.) 
But,  without  further  discussion  of  the  point,  it  is  sufficient  to  say  thai 
this  suit  is  excluded  from  the  operation  of  the  statute  of  limitations 
by  virtue  of  the  Pennsylvania  act  of  twenty-fifth  April,  1850,  which 
reads  thus : 

"The  provisions  of  the  act  passed  the  twentj-seventh  March,  1713,  entitled 
<An  act  for  the  limitation  of  actions,'  shall  not  hereafter  extend  to  any  suit 
against  any  corporation  or  body  politic  which  may  have  aaspended  business, 
or  made  any  transferor  assignment  in  trust  for  creditors,  or  who  may  have, 
at  the  time  and  after  the  accruing  of  the  cause  of  action,  in  any  manner  ceased 
from  or  suspended  the  ordinary  business  for  which  said  corporation  was  cre- 
ated. "    2"  Purd.  1067,  pi.  24. 

A  corporation  put  in  the  hands  of  a  receiver  is  clearly  within  the 
purview  of  this  act. 

3.  The  settlement  recited  in  the  sixth  finding  of  fact  did  not,  in 
terms,  embrace  or  concern  the  certificates  in  suit ;  nor  were  these  cer- 
tificates in  anywise  involved  in  any  of  the  suits  mentioned  in  the 
proposition  of  compromise.  They  were  independent  claims,  held  by 
the  plaintiff  against  the  bank,  the  validity  of  which  had  never  been 
called  in  question  by  the  bank  or  its  receiver.  Now,  of  a  certainty, 
it  was  not  the  intention,  either  of  the  plaintiff  or  of  the  receiver,  that 
this  settlement  should  impair  the  certificates,  or  prejudice  the  rights 
of  the  plaintiff  therein.  On  the  contrary,  the  express  understanding 
between  these  two  was  that  these  certificates  should  be  treated  as  of 
the  money  value  of  $1,600,  and  to  that  extent  used  as  cash  in  the 
stipulated  payment.  That  arrangement  was  fair  enough ;  but  not 
having  been  previously  communicated  by  the  receiver  to  the  comp- 
troller of  the  currency,  that  official  was  not  bound  to  sanction  it.  No 
doubt  bis  refusal  to  do  so  was  proper.  The  written  proi>08ition,  the 
acceptance  of  which  he  had  authorized,  called  for  cash,  and  he  was 
entirely  right  in  insisting  upon  a  strict  compliance  with  its  terms. 
But  when  the  full  cash  payment  was  made,  and  the  certificates  were 
returned  to  the  plaintiff,  the  latter  was  reinvested  with  all  his  original 
rights  under  the  same.  If  the  comptroller  had  been  acting  under  a 
misapprehension  as  to  the  scope  of  the  proposed  compromise,  it  was, 
perhaps,  open  to  him,  when  his  attention  was  called  to  these  certif- 
icates, to  withdraw  his  consent  altogether,  and,  upon  a  timely  appli- 
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cation  to  the  court,  a  revocation  of  the  order  for  the  settlement  might 
possibly  have  been  obtained.  Bat  this  course  was  not  taken,  and  to 
the  consammated  settlement  such  effect  must  be  given  as  is  consistent 
vith  fair  dealing.  Now,  by  no  just  interpretation  of  the  terms  of 
the  settlement  can  it  be  held  to  have  extinguished  or  affected  these 
certificates.  Under  the  evidence  and  findings,  it  is  not  to  be  doubted 
that  they  are  valid  and  subsisting  claims. 

4.  The  settlement  is  expressed  to  be  in  full  of  all  claims  of  the 
bank  against  W.  H.  H.  Riddle.  This  would  embrace  his  liability  on 
the  notes  mentioned  in  the  eighth  finding,  and  such,  undoubtedly,  was 
the  intention ;  so  that,  on  this  ground,  the  defense  of  set-off  to  certifi- 
cate B  fails,  even  if  otherwise  it  could  have  prevailed  as  against  the 
plaintiff. 

5.  While  it  is  true  that  the  plaintiff  will  be  entitled  to  a  dividend 
only  upon  the  basis  of  the  debt  and  interest  as  of  the  day  when  the  busi- 
ness of  the  bank  was  suspended  by  order  of  the  comptroller,  (White 
V.  Knox.  Ill  U.  8.  784,  S.  C.  4  Sup.  Gt.  Bep.  686,)  still  the  finding 
here  must  include  interest  to  this  date,  (Id.) 

Upon  the  facts  found,  I  am  of  the  opinion  that  the  plaintiff  is  en- 
titled to  recover  the  amount  of  his  claim;  and,  accordingly,  the  court 
finds  in  favor  of  the  plaintiff  the  sum  of  $2,751.32.  Let  judgment 
for  the  plaintiff  be  entered  upon  the  finding  of  the  eooit. 

NOTE. 

Where  a  receipt  for  monejr  declares  that  the  sum  named  therein  !a  "dneon  demand," 
and  ia  "  especially  depositeof,"  it  is  not  a  promissory  note,  but  a  certificate  of  deposit, 
tad  the  statute  of  limitations  will  not  begin  to  run  ontU  demand  haa  been  made.  Smiley 
T.  Fry.  (N.  Y.)  3  N.  E.  Bep.  186. 

A  right  to  sne  a  bank  upon  a  general  deposit  does  not  accra^  nor  the  statute  of  lim- 
itations begin  to  ran,  untU  a  demand  of  payment,  unless  the  demand  is  in  some  way 
dispensed  with.    Branch  v.  Dawson,  (Minn.)  23  N.  W.  Rep.  552. 

Semble,  the  statute  ofUmitations  begins  to  run  from  the  date  of  a  certificate  of  deposit 
payable  on  demand.    Tripp  r.  Cuitenioa,  86  Uiob.  494. 


BALLiBrr,  Assignee,  etc.,  r.  Dbabbobm  and  another. 

(Dittriet  Court,  N.  D.  New  York.    May  21, 1886.) 

Baxkruftct  —  FBACDUiiXirr  Tbaitbactiob — Evfbot  of  Dischabsk — Cancel- 

LATIOK  OF  JUDOMKNT. 

In  an  action  for  the  cancellation  of  a  judgment,  or  perpetual  stay  of  execu- 
tion thereon,  on  the  ground  that  the  debtor  haa  been  aiacharged  in  bank- 
mptcv,  if  the  holder  of  the  Judgment  wag  a  party  to  the  fraudulent  transaction 
oat  of  which  the  judgment  has  arisen,  he  cannot  plead  that  the  Judgment, 
being  founded  on  a  fraudulent  transaction,  ia  not  affected  by  the  diacnarge, 
even  though  he  has  acquired  his  right  from  one  to  whom  the  plea  might  have 
been  competent. 

On  the  twelfth  of  December,  1876.  Henry  M.  Davis  and  David 
Uorse  were  adjudicated  bankrnpts.  On  the  second  day  of  February, 
1877,  the  above-named  plaintiff,  Aaron  F.  Balliett,  was  duly  appointed 
their  assignee.    In  April,  1877,  be  commenced  this  action  against 
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Benjamin  Dearborn  and  Hezekiah  Seeley,  alleging  that  the  said 
bankrapts,  within  three  months  prior  to  the  filing  of  the  petition 
against  them,  being  then  insolvent,  had  fraudulently  transferred 
their  stock  of  general  merchandise,  valued  at  $7,000,  to  the  said 
Dearborn  and  Seeley,  they  knowing,  or  having  reasonable  cause  to 
believe,  that  the  transfer  was  made  by  the  bankrupts  to  defeat  the 
provisions  of  the  bankrupt  act,  and  hinder  and  defraud  their  credit- 
ors.    The  plaintiff  having  recovered  a  verdict,  judgment  was  entered 
on  the  fifth  day  of  February,  1878,  in  his  favor  for  $4,936.92.    After 
the  verdict  against  them,  but  prior  to  the  entry  of  judgment.  Dear- 
born and  Seeley  filed  their  petition  in  this  court,  and  were  daly  ad- 
judicated bankrapts.     On  the  sixth  of  March,  1878,  Balliett  proved 
the  judgment  as  a  debt  against  their  estate,  and  thereafter  received 
a  dividend  of  $1,236.25.     On  the  twenty-first  of  March,  1881,  the 
said  judgment  was  sold  at  public  auction,  and  purchased  by  one  John 
W.  Chipman  for  the  sum  of  $41.     Ghipman  afterwards  sold  it  to 
Henry  M.  Davis,  one  of  the  above-named  bankrupts,  who  is  now  seek- 
ing to  enforce  it  against  the  said  Hezekiah  Seeley,  and  has  procured 
an  execution  to  be  issued  to  the  marshal,  who  is  about  to  levy  upon 
the  property  of  the  said  Seeley  by  virtue  thereof.     On  the  twenty- 
eighth  of  February,  1882,  the  said  Seeley  was  discharged  from  his 
debts  in  bankruptcy.      He  now  moves  that  the  said  judgment,  as 
against  him,  be  canceled,  or  that  a  perpetual  stay  of  execution  be 
granted.     The  motion  is  resisted  upon  the  ground  that  the  judgment, 
founded  upon  a  fraudulent  transfer,  is  not  affected  by  the  discharge. 

Daniel  Mcintosh,  for  the  motion. 

Henry  M.  Davis,  pro  se,  opposed. 

GoxE,  J.  The  motion  for  a  perpetual  stay  should  be  granted.  The 
only  ground  upon  which  it  is  resisted  is  that  the  judgment  was  re- 
covered in  an  action  for  fraud,  and  is  therefore  not  affected  by  the 
discharge.  Even  if  this  proposition  were  well  founded,  the  party 
who  now  owns,  and  is  seeking  to  enforce,  the  judgment,  is  not  in  a 
position  to  avail  himself  of  it,  for  he  is  one  of  the  bankrupts,  whose 
fraudulent  and  collusive  transfer  made  the  judgment  possible.  If 
the  defendants.  Dearborn  and  Seeley,  were  guilty  of  fraud  in  receiv- 
ing the  property  of  the  bankrupts,  Davis  and  Morse  were  at  least 
equally  culpable  in  makiug  the  transfer  upon  the  eve  of  their  bank- 
ruptcy ;  thoy  were  the  originators  and  active  promoters  of  the  un- 
lawful proceedings.  The  verdict  established  their  fraud  as  conclu- 
sively as  that  of  the  defendants.  In  the  course  of  time  Davis  comes 
into  possession  of  the  judgment  which  his  assignee  recovered  against 
his  companions  in  fraud.  To  compel  Seeley  to  pay  Davis  the  amount 
thus  ascertained  to  be  due  the  estate  in  bankruptcy  as  the  result  of 
their  joint  fraud,  would  be  inequitable  and  unjust.  No  one  should 
be  permitted  in  this  way  to  profit  by  his  own  wrong-doing. 

The  motion  is  granted. 
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Bbaoo  r.  GiTT  OF  Stocktoh. 

{Oireua  Court,  D.  Ca^fornia.    May  10,  1886.) 
1.  Patkhts  for  Ihvbstioss— iMFBiiiaBMBNT — Elbctiok  ov  Hbmedies  70B  In- 

FRtNG£MKNT  OF    PATENTS. 

The  patentee  may  sue  at  law  for  his  royalty  or  patent  fee,  one  who  ih- 
ftinges  by  using  his  invention;  or,  at  his  election,  sue  in  equity  for  the  prof- 
its arising  from  such  infringement,  and  for  an  injunction  against  further 
use. 

8.  Sahs — ^NovBLTT— Gong  Attachments  fob  FntB-ENaniK  Houses. 

Claims  8  and  4,  in  patent  Ko.  6,881,  re-issued  to  Robert  Bragg,  for  gong 
attachments  for  fire-engines,  gnstained. 

S.  Sake — Reoibtebino  Stroks  ot  Alarm. 

The  third  claim  of  patent  No.  178,261,  issued  to  Robert  Bragg,  for  an 
invention  registering  the  number  of  strokes  for  giving  a  fire  alarm,  sustained. 

4.  Samk— Prior  Use— Notice. 

Testimony  talceil  before  the  examiner,  under  objection,  tending  to  show 
prior  use,  will  be  rejected  by  the  court,  when  no  notice  of  such  prior  use  has 
been  given,  and  it  has  not  been  set  up  in  the  answer. 

In  Equity. 

Joseph  Leggett  and  Montague  R,  Severson,  for  complainant. 

F.  H.  Smith,  for  defendant. 

Sawybb,  J.,  (oraily.)  In  this  ease  I  have  had  some  diffiealty  in  de- 
termining, under  the  decisions  in  the  circuit  conrts  on  the  sabject, 
whether  or  not  the  bill  in  eqaity  should  be  maintained.  See  Smith 
T.  Sands,  24  Fed.  Bep.  470,  and  oases  cited.  It  does  not  appear  timX 
this  defendant  has  ever  made  or  sold  any  machines  including  the  in- 
vention in  question,  or  that  it  intends  to  do  anything  of  the  kind,  but 
bas  only  nsed  some  three  or  four  machines  ^rhich  other  parties  made 
ioi  it,  there  being  no  evidence  of  an  intention  to  use  any  other  ma- 
ebines  than  those  it  now  has. 

As  conapensation  for  the  machines  used  is  prayed  for,  the  question 
arises  whether  complainant  will  be  entitled  to  an  injunction.  As 
said  in  the  case  of  Spaulding  v.  Page,  1  Sawy.  703,  I  think  the  com- 
plainant may  waive  a  license  fee,  and  elect  as  his  remedy  an  inj auc- 
tion against  the  further  or  continued  use  of  the  machines.  Of  course, 
if  he  can  do  that,  he  can  maintain  his  suit  in  equity.  But  in  order 
to  do  that  he  cannot  recover  a  royalty  upon  those  machines;  for  by 
paying  the  royalty  the  defendant  would  be  entitled  to  use  them  until 
worn  out,  and  should  not  be  enjoined  from  so  doing;  and  for  the  roy- 
alty his  remedy  at  law  is  simple.  Complainant  would  have  to  be 
limited  to  the  profits  and  damages  arising  from  the  use  of  those  par- 
ticular machines,  up  to  the  time  of  the  restraining  of  their  further 
nse,  if  a  perpetual  injunction  against  further  use  is  sought.  In  Hhat 
aspect,  I  think  it  is  a  proper  case  for  equity  jurisdiction,  on  the 
gronnd  that  the  complainant  is  entitled  to  an  injunction,  without  dam- 
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ages,  if  he  prefers,  or  to  an  account  of  profits  to  the  present  time,  and 
to  an  injunction  against  further  use. 

In  BirdseUy.Shaliol,  113  D.  S.  487,  8.  0.  6  Sap.  Ct.  Eep.  24-4, 
says  Mr.  Justice  Gbay  : 

"Bat  an  Infringer  does  not,  by  paying  damages  for  making  and  usin^r  ^ 
macliine  in  infringement  of  a  patent,  acquire  any  right  himself  to  the  future 
use  of  the  macliine.  On  the  contrary,  he  may,  in  addition  to  the  payment  of 
damages  for  past  infringement,  be  restrained  l>y  injunction  from  further  use. 
and,  when  the  whole  macliine  is  an  infringement  of  the  patent,  be  ordered 
to  deliver  it  up  to  be  destroyed." 

It  would  seem  that  the  injured  party  should  be  the  one  to  elect  that 
one  of  two  remedies  against  a  wrong-doer  which  be  deems  most  ad- 
vantageous. An  injunction  against  further  use  may  be  preferable 
to  a  license  fee.  The  mere  license  fee  is  not  a  complete  recompense, 
when  the  patentee  is  driven  to  the  expense  of  a  lawsuit  by  the  wrongs- 
doer.  ' 

From  a  careful  examination  of  the  evidence,  I  think  the  third  and 
fourth  claims  of  reissued  patent  No.  6,831;  also  the  third  claim  of 
letters  patent  No.  173,261, — have  been  infringed  by  defendant  by  the 
use  of  the  inventions  covered  by  these  claims.  Unless  enjoined  it  is 
evident  that  defendant  will  continue  to  use  those  machines  which  it 
already  has.     I  think,  also,  that  these  claims  are  valid. 

An  attempt  was  made  to  establish  an  anticipation  of  the  invention 
covered  by  the  third  claim  of  letters  patent  No.  173,361.  As  in 
most  cases  where  a  valuable  invention  has  been  patented,  a  witness 
appeared  who  testified  that,  prior  to  the  date  of  the  patent,  he  saw 
something  like  it.  I  am  not  satisfied  that  the  witness  who  testified 
in  this  case  on  that  point  ever  made  a  device  .like  that  described  in 
third  claim  of  patent.  There  is  no  other  testimony  to  support  hia 
statement.  If  he  made  the  machine  for  Stephen  D.  Field,  as  he 
testifies,  and  it  was  used  for  several  years  so  publicly,  in  Ban  Fran> 
Cisco,  as  he  states,  there  would  certainly  have  been  other  witnesses 
who  would  have  seen  it.  In  the  case  of  Bragg  v.  City  of  San  Jo»e, 
in  this  court,  in  relation  to  the  device  which  he  says  he  manufactured 
for  Field,  this  same  witness  gave  a  very  different  description  from. 
that  which  be  gives  in  this  case;  and  his  testimony  in  the  San  Jose 
case  has  been  introduced  in  this  case  to  contradict  bia  testimony  now 
given.  His  testimony  in  that  case  was  in  accordance  with  the  exi- 
gencies  of  that  occasion.  His  uncorroborated  testimony,  therefore, 
in  view  of  his  inconsistent  testimony  before  given,  is  unsatisfactory. 
The  testimony  of  the  witnesses  Phelps  and  Edmonds  is  wholly  re- 
jected, because  no  notice  of  such  testimony  was  given  in  the  an- 
swer, or  as  required  by  the  statute;  consequently,  there  was  no  issue 
to  which  their  testimony  could  be  made  applicable,  and  the  testi- 
mony was  improperly  taken.  I  would  suggest,  generally,  that,  in 
practice  before  the  examiner,  counsel  are  in  the  habit  of  insisting 
upon  introducing  incompetent  testimony,  with  the  hope,  I  presume, 
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that  it  may  be  considered  by  the  court.  Bat  it  is  merely  a  waste  of 
time  and  money  to  take  snob  testimony,  as  the  court  must  reject  it 
when  it  comes  to  an  examination  of  the  case. 

Let  there  be  a  decree  in  favor  of  complainant,  sustaining  the  third 
and  fonrtb  claims  of  reissued  letters  patent  No  6,881,  and  the  third 
claim  of  letters  patent  No.  173,261;  and  a  reference  to  the  master 
for  an  accounting  for  the  profits  arising  from  the  use  by  defendant 
of  the  infringing  machines  up  to  the  present  time ;  and  that  a  per- 
petual injunction  issue,  restraining  the  future  use  of  the  inventions  by 
defendant. 


MOFPITT   V,  CaTANAGH.* 

EuBBT  and  others  v.  Sahb. 
(OireuU  Omirt,  8.  D.  Nmo  Tork.    May  8, 1886.) 

1.  PATEim  FOB  iSYSSTiONB— Damages  for  IinrRrNoBHRiiT— LiOHiraB  Fsb. 

On  the  accounting,  in  a  suit  for  infringement  of  two  patents,  complainant 
relied  upon  a  license  uuder  tliree  patents,  one  of  ttiese  being  one  of  the  pat- 
ents infringed,  a  proper  deduction  to  be  made  on  account  of  the  non-use  of 
the  other  two;  but,  as  only  two  oat  of  the  six  claims  of  the  patent  infringed 
were  held  valid,  and  those  claims  were  unimportant,  field  only  nominal  dam- 
ages could  be  allowed. 

Where  a  license  offered  in  evidence  to  establish  the  measure  of  damages 
for  infringement  was  based  upon  two  patents,  one  of  which  was  the  patent 
infringed,  and  the  other  had  been  declared  void,  and  there  was  no  important 
evidence  as  to  the  value  of  the  use  of  the  valid  patent,  held,  that  only  nominal 
damages  could  be  allowed. 

In  Equity. 

WiUiam  A.  Maeleod,  for  complainants. 

Lucien  Birdseye  and  Williapi  S.  Lewis,  for  defendant. 

Shipuan,  J.  These  are  exceptions  by  'the  respective  complainants 
to  the  master's  reports  in  which  he  found  nominal  damages  only  in 
each  of  the  above-entitled  caases.  The  Moffitt  suit  was  for  infringe- 
ment of  patents  No.  178,869  and  No.  209,826.  The  Emery  suit  was 
for  infringement  of  patent  No.  147,288,  granted  to  Simonds  and 
Emery,  February  10,  1874.  All  these  patents  related  to  machines 
for  making  heel  counters  or  stiffeners  for  boots  and  shoes.  The  facts 
npon  which  the  reference  to  the  master  was  decreed  are  given  in  the 
opinions  of  the  court  in  17  Fed.  Bep.  336,  and  Id.  242. 

Moffitt  licensed  Gavanagh  to  use  two  machines  containing  the  im- 
provements described  in  letters  patent  reissue  No.  6,162,  No.  159,- 
702,  and  No.  178,869;  the  licensee  paying  three  mills  for  each  pair 

■Edited  by  Charles  0.  Unthicum,  Esq.,  of  the  Chicago  bar. 
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of  coanters  made  upon  said  machines  and  sold.  The  oomplainants 
relied  entirely  upon  this  license  fee,  and  the  proper  deduction  to  l>e 
made  therefrom,  as  the  role  or  basis  for  an  ascertainment  of  dam- 
ages. 

No.  178,869,  known  as  the  double  process  patent,  contained  six 
claims.     The  alleged  invention  consisted  mainly  in  a  double  prooess 
for  making  a  counter  from  a  blank;  the  first  consisting  in  shaping 
it  by  means  of  a  former  moving  upon  an  axis,  and  suitable  means 
for  holding  the  blank  up  to  the  former,  the  machine  for  performing 
tbis  part  of  the  process  having  been  patented  to  Moffitt  by  reissae 
6,162;  and  the  second  process  consisting  in  moulding  the  counter  so 
formed  ovei:  a  male  mould  of  the  desired  form.    The  first  part  bent 
the  blank  to  a  "clam-shell"  form,  and  the  second  turned  the  "dam 
shell"  into  a  completely  moulded  counter.     The  machinery  by  whicii 
the  second  part  was  performed  was  covered  by  the  first  and  fourth 
claims  of  the  Simonds  and  Emery  patent,  which  Moffitt  was  licensed 
to  use,  and  which  he,  in  fact,  permitted  Gavanagh  to  use  when  be 
granted  the  license  hereinbefore  mentioned.    After  this  license  was 
granted,  Moffitt,  voluntarily  and  without  compensation,  put  into  the 
machines  the  improvements  described  in  No.  209,826.     The  court 
found  that  claims  5  and  6  only  of  No.  178,869,  and  which  covered 
unimportant  parts  of  the  machine,  were  valid,  and  that  claims  1,  3, 
and  4,  of  No.  209,826  were  valid.     Reissue  6,162  has  been  held  by 
the  supreme  court  to  be  void.     Moffitt  v.  Rogers,  106  U.  S.  423;  S. 
C.  1  Sup.  Ct.  Rep.  70.     No.  159,702  is  admitted  to  have  been  of  no 
pecuniary  importance. 

It  will  thus  be  seen  that,  of  the  three  patents  which  Gavanagh  was 
licensed  to  use,  one  is  void,  the  second  is  immaterial,  and  only  two 
unimportant  claims  of  the  third  are  valid.  Moffitt  says  in  reply  that, 
although  No.  6,162  is  void,  yet  that  No.  209,826  was  a  valid  substi- 
tute therefor,  and  that  by  means  of  this  substitute  Gavanagh  had  the 
benefit  of  the  machine  which  he  was  licensed  to  use.  It  is  unneces- 
sary to  consider  any  legal  objection  to  this  proposition,  for  it  is  not 
supported  by  the  facts.  No.  6,162,  as  will  be  seen  by  the  decision  in 
Moffitt  V.  Rogers,  was  a  broad  patent,  and,  if  it  had  been  sustained, 
covered  a  valuable  invention,  while  No.  209,826  is  a  very  narrow 
patent,  and  was  only  sustained  upon  a  technicality.  There  was  no 
evidence  before  the  master,  and,  in  my  opinion,  no  evidence  could 
have  been  produced,  which  would  justify  a  finding  of  anything  more 
than  nominal  damages  for  an  infringement  of  so  much  of  the  valid 
Moffitt  patents  as  were  used  by  Gavanagh. 

In  the  Emery  suit  the  complainants  say  that  the  master  erred  in 
his  finding  of  nominal  damages  only,  because  "the  facts  before  him 
were  sufficient  to  warrant  a  computation  of  damages  upon  the  prin- 
ciple  of  an  established  fee.  Although  the  double  process  claim  of 
the  1876  patent  named  in  the  license  was  held  void,  Gavanagh  con- 
tinued to  enjoy  practically  the  benefits  of  that  claim  by  virtue  of  the 
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presence  in  the  maohines  of  the  Simonds  and  Emery  device  of  the 
divided  mould,  without  which  the  said  process  could  not  be  worked  out, 
which  Simonds  and  Emery  device  the  complainant  had  acquired  from 
Simonds  and  Emery  the  right  to  put  in  the  machines,  and  which  de- 
vice the  court  decided  to  be  validly  claimed  in  the  Simonds  and  Emory 
patent.  Therefore,  whatever  valuation,  under  the  license  agreement 
between  Moffitt  and  Gavanagh,  belonged  to  the  double  process  claim 
of  the  1S76  patent,  and  would  have  been  a  proper  measure  of  dam- 
age ander  that  claim,  if  it  had  been  held  valid,  is  to  be  taken  as  the 
proper  measure  of  damage  for  the  subsequent  unlicensed  use  of  the 
Simonds  and  Emery  divided  mould,  the  use  of  which  in  the  machine 
was  the  use  of  the  process  to  all  practical  intents  and  purposes."  A 
sufficient  answer  to  this  exception  is  that  Gavanagh's  license  fee  was 
based  upon  the  use  of  the  double  process,  which  consisted  in  the  use 
of  No.  6,162  and  No.  147,288,  and  that  the  use  of  the  Simonds  and 
Emery  mould  alone  was  not  practically  the  use  of  the  double  process. 
There  was  no  testimony  which  could  justify  a  finding  of  how  much 
the  use  of  one  machine  only  was  worth.  Simonds'  testimony  upon 
this  point  I  do  not  regard  as  valuable. 

It  is  nnimportant  to  consider  the  exceptions  in  the  Moffitt  case  in 
regard  to  the  number  of  counters  which  Gavanagh  made,  because, 
whatever  the  number,  the  finding  of  nominal  damages  must  be  the 
same. 

The  exceptions  in  both  oases  are  overruled,  and  the  master's  re- 
ports are  oonfirmed.  The  final  decree  in  the.  Moffitt  case  should  be 
without  costs. 


The  Mabtha  Bboweb.* 
{IHtkiet  Court,  D.  M<utaehutgtli.    May  4, 1886.) 

1.  CoLiisiOK— Chakob  of  CiouRSB — Detbotitb  Lookotit— Conixictiko  Tksti- 
MOHY — Prbsumptionb  Asisma  frou  Costpabison  of  Vesskls. 

The  schooner  C.  collided  with  the  Bchooner  M.  The  fonner  wsa  a  small 
flshing  vessel;  the  latter,  a  large  coaster.  At  the  time  of  the  collision  the 
weather  was  clear,  the  wind  light,  and  blowing  steadily  from  the  southward. 
A.t  the  time  of  sighting  each  other  the  vessels  were  sailing  on  nearlyparallel 
'ines:  the  course  of  the  C.  being  8.  E.,  that  of  the  M.,  N.  W.  by  W.  The 
speed  of  the  C.  was  six  knots;  that  of  the  M.,  three  knots.  The  former  was 
close-hauled  on  the  starboard  tack,  while  the  latter  was  on  the  port  tack,  with 
the  wind  free.  The  testimony  on  the  part  of  the  C.  was  that  when  they  lirst 
sighted  the  green  light  of  the  M.  it  bore  from  twoto  three  points  on  their  port 
bow,  and  was  distant  about  three-quarters  of  a  mile;  that  shortly  afterwards 
both  lights  became  visible,  and  that  the  M.  continued  to  come  directly  on  to 
the  C,  and  strnck  the  latter  on  her  port  side.  It  is  further  asserted  on  the 
part  of  the  C.  that  during  all  of  this  time  her  course  remained  unchanged. 
The  testimony  on  the  part  of  the  M.  is  that  when  they  first  sighted  the  red 
light  of  the  O.  it  bore  two  points  on  their  starboard  bow,  and  was  distant 

'BepoTted  by  Theodore  K.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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about  three-quarters  of  a  mile ;  that  the  helm  of  the  M.  was  ordered  hard  a-port, 
hut  that  instead  of  a  red  a  green  light  appeared  on  their  port  bow,  where- 
upon the  helm  of  the  M.  was  starboarded;  that  shortly  afterwards  the  red 
Ueht  again  appeared  crossing  their  bow,  and  rendering  a  collision  inevitable. 
Meld,  that  the  case  having  been  presented  on  both  sides  upon  the  theory  that 
one  or  the  other  of  these  maneuvers  actually  happened,  the  probabilities  point 
to  the  conclusion  that  the  C.  was  the  guilty  vessel. 

2.  Saue— Presithftionb  ARismo  froh  a  Couparibon  of  thb  Chabaotbr  amd 
Management  op  thh  Two  Vessels. 

The  circumstance  that  the  master  of  the  M.,  an  experienced  mariner,  was 
in  charge  of  the  deck;  that  he  had  under  him  a  safBcient  watch,  a  competent 
lookout,  and  a  capable  helmsman;  and  that  the  approach  of  the  C.  was  plainly 
seen,  renders  it  improbable  that  under  such  circumstances  the  M.  would  have 
first  Icept  off  two  points  and  then  luffed  eight  points.  The  circumstance  that 
the  master  of  the  C.  was  below,  and  did  not  come  on  deck  until  just  before  the 
collision;  that  the  lookout,  a  lad  of  18,  and  the  wheelsman,  were  the  only  peo- 
ple on  duty;  and  that  neither  of  them  had  been  placed  in  charge  of  the  ves- 
sel, or  had  orders  how  to  act  in  case  of  emergency,  cannot  be  disregarded. 
A  comparison  of  the  character,  speed,  and  management  of  the  two  vessels 
renders  it  much  more  likely  that  the  C.  was  guilty  of  the  wrong  maneuver  than 
the  M.  This  presumption  is  not  rebutted  by  the  testimony  of  the  master  of 
the  C.  with  regard  to  the  rudder  of  the  M.,  as  seen  by  him  after  the  collision. 

8.  Same — Neoliobnt  Lookout — FniaHT  ov  Helmsman. 

The  collision  arose  undoubtedly  from  the  failure  of  the  lookout  on  the  C. 
to  see  the  light  of  the  M,  until  she  was  close  aboard.  The  change  of  course 
followed  as  the  result  of  the  fright  and  confusion  of  the  man  at  the  wheel. 

Libel  by  the  owners  of  the  schooner  Gyrena.Ann  against  the 
schooner  Martha  Brower,  to  recover  the  loss  sastained  by  a  coUision 
between  the  two  vessels. 

W.  W.  Dodge,  for  libelants. 

G.  T.  Rutsell,  Jr.,  for  claimants. 

Nelson,  J.  The  Cyrena  Ann,  a  small  fishing  schooner  of  57  tons, 
belonging  to  Portland,  Maine,  left  G-loucester  on  the  morning  of 
August  5, 1885,  for  a  mackerel  trip  in  Barnstable  bay.  At  8  p.  h.  of 
the  same  day  she  was  12  miles  S.  E.  by  fi.  from  Minot's  light,  close- 
hauled  on  the  starboard  tack,  steering  S.  E.,  the  wind  being  south- 
erly ,  light,  and  steady ;  the  evening  clear  and  fine ;  her  speed  six  knots. 
The  Martha  Brower,  a  three-masted  schooner  of  612  tons  register, 
belonging  to  Somers'  Point,  New  Jersey,  was  on  a  voyage  from  Phil- 
adelphia to  Boston,  with  a  full  cargo  of  914  tons  of  coal,  and  draw- 
ing 15  feet  of  water.  She  was  sailing  on  the  port  tack,  with  the  wind 
free,  her  course  N.  W.  by  W.,  and  her  speed  three  knots.  In  the 
collision  the  Martha  Brower  struck  the  Cyrena  Ann. head  on,  a  little 
forward  of  the  port  beam,  cutting  into  the  main  hatch,  and  the  latter 
filled  and  sunk  in  half  an  hour.  The  Martha  Brower  suffered  the  loss 
of  her  jib-boom  and  some  of  her  forward  sails  and  rigging,  bat  was 
otherwise  uninjured.  The  account  given  of  the  collision  by  Gapt. 
Thompson,  of  the  Martha  Brower,  in  which  he  is  corroborated  by  all 
the  men  on  deck,  is  as  follows :  At  abont  8  o'clock,  the  starboard 
watch,  consisting  of  the  master,  the  second  mate,  and  two  able  sea- 
men being  on  deck,  the  master  in  charge,  the  lookout  reported  the 
red  light  of  the  Cyrena  Ann  two  points  on  the  starboard  bow,  three- 
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qnarters  of  a  mile  away.  The  master,  after  examining  her  with  his 
glasses  from  the  starboard  quarter,  and  judging  her  by  her  sails  to  be 
heading  S;  E.,  ordered  the  helm  to  be  pat  hard  a-port.  He  then 
stepped  over  to  the  other  side  of  the  deck,  expecting  the  light  to  ap- 
pear over  the  port  bow,  as  would  have  happened  if  the  other  vessel 
had  kept  her  course ;  but  not  seeing  it,  he  stepped  back  to  leeward, 
and  saw  the  approaching  vessel's  green  light,  and  then  ordered  the 
helm  to  be  steadied.  The  Gyrena  Ann  then  suddenly  sprung  her 
lufiF,  showed  her  red  light,  and  crossed  under  the  bows  of  the  Mar- 
tha Brower,  thas  causing  the  collision.  On  the  side  of  the  Gyrena 
Ann,  the  story  of  the  collision,  as  told  by  her  lookout  and  the  man 
at  the  wheel,  is  this:  The  green  light  of  the  Martha  Brower  was 
first  seen  between  two  and  three  points  on  the  port  bow,  three-quar- 
ters of  a  mile  ofif,  and  then  both  her  lights  became  visible  in  the  same 
direction,  indicating  that  she  was  keeping  oS.  The  next  seen  of  her 
was  that  she  was  coming  directly  into  the  Gyrena  Ann  on  the  port 
side,  the  Gyrena  Ann  in  the  mean  time  having  made  no  change  of 
coarse  whatever. 

It  is  obvious,  from  the  relative  positions  of  the  two  vessels,  that 
either  the  Martha  Brower,  after  keeping  off  two  points,  as  it  is  agreed 
she  did,  luffed ;  or  that  the  Gyrena  Ann,  instead  of  keeping  her  course 
as  she  ought  to  have  done,  having  the  right  of  way,  first  kept  off, 
and  then  luffed  across  the  bows  of  the  Martha  Brower;  and  the  case 
was  presented  on  both  sides  upon  the  theory  that  one  or  the  other  of 
these  maneuvers  actually  happened.  The  question  is,  which  side  is 
to  be  believed  ?  It  seems  to  me  that  all  the  probabilities  of  the  case 
point  to  the  conclusion  that  the  Gyrena  Ann  was  the  guilty  vessel. 
The  Martha  Brower  was  a  large,  deeply-laden  vessel,  drawing  15  feet 
of  water,  with  a  valuable  cargo  on  board,  approaching  Boston  in  the 
track  of  all  sonthenl  and  eastern  commerce.  She  was  in  charge  of 
her  master,  a  seaman  of  long  experience  in  coastwise  navigation, 
with  a  watch  of  three  men  on  deck,  with  one  able  seaman  on  the 
lookout  and  another  at  the  wheel.  She  was  proceeding  at  a  low  rate  of 
speed,  in  a  light  wind,  against  a  strong  ebb-tide.  The  approach  of 
the  Gyrena  Ann  was  plainly  seen.  That,  nnder  such  circumstances, 
she  either  would  or  could  have  first  kept  off  two  points,  and  then 
luffed  eight  points,  is  extremely  improbable.  On  the  other  hand,  to 
the  Gyrena  Aim,  a  small  fore  and  aft  fishing  schooner,  without  cargo, 
nearly'or  quite  close-hauled,  with  all  sails  set  and  going  with  the 
tide,  at  twice  the  speed  of  the  Martha  Brower,  such  a  change  of  course 
was  not  impossible.  The  only  men  on  deck  were  the  lookout,  who 
was  a  lad  18  years  old,'  and  the  man  at  the  wheel.  Neither  of  them 
had  charge  of  the  vessel,  and  they  had  received  no  orders  how  to  act 
in  case  of  an  emergency.  The  skipper  and  the  rest  of  the  men  wore 
below.  The  lookout,  some  time  before  the  collision,  went  below  to 
call  the  skipper,  who  came  on  deck  just  as  the  collision  happened. 

Gompariog  the  character  and  management  of  the  two  vessels,  it  is 
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much  more  likely  that  the  Cyrena  Ann  was  gnilty  of  the  wrong  move- 
ment than  the  Martha  Brewer.  The  depositiona  of  the  two  men  on 
deok  on  the  Cyrena  Ann  are  by  no  means  satisfactory.  They  indi- 
cate great  ignorance,  or  else  want  of  tratbfuluess,  and  are  nntrast- 
worthy.  The  accident  arose,  undoabtedly,  from  the  failure  of  the 
lookout  of  the  Cyrena  Ann  to  see  the  light  of  the  Martha  Brower  un- 
til she  was  close  aboard,  and  the  change  of  course  followed  as  the  re- 
sult of  the  fright  and  confusion  of  the  man  at  the  wheeL 

The  skipper  of  the  Cyrena  Ann  testiHes  that  after  the  accident  he 
took  a  boat,  and  rowed  under  the  stem  of  the  Martha  Brower,  and 
found  her  rudder  turned  hard  to  port.  Great  reliance  is  placed  on 
this  fact  by  the  libelants.  But  the  collision  itself  would  have  the  ef- 
fect to  throw  the  Martha  Brewer's  stem  to  port,  and  the  rudder  would 
naturally  follow  the  movement  of  the  stem  in  the  same  direction.  It 
might  also  have  been  changed  in  the  efforts  to  back  off.  The  fact  is 
not  sufficient  to  overcome  the  testimony  from  the  Martha  Brower  that 
her  helm  was  steadied,  and  the  other  strong  presumptions  in  her 
favor. 

Libel  dismissed,  with  costs. 


Thb  Ankix  No.  3.' 

Hooa  V.  The  Pbnnsylvakia.  Annex  No.  3. 

{Dutriet  Court,  E.  D.  New  York.    February  27, 1886.) 

Coiiiisiow—Foo— Identity  of  Coi,lidino  Vbssbl — AttBi. 

On  the  evening  of  February  6, 1884,  a  vessel  collided  with  ihe  steamer  West- 
ern Texas,  whicL  was  lying  at  Pier  9,  East  river;  but,  owing  to  the  darkness 
and  a  thick  fog  which  prevailed  at  the  time,  it  was  impossiule  to  distinguish 
clearly  the  boat  which  did  the  damage.  At  about  that  time,  on  the  same  even- 
ing, the  Pennsylvania  Ajinex  No.  8,  on  her  way  from  Brooklyn  to  Jersey  City, 
was  in  collision  with  some  object  in  the  vicinity  of  Pier  9.  Suit  was  brougnt 
against  Annex  No.  8  for  the  damage  sustained  by  the  Western  Texas.  The 
claimants  denied  the  identity  of  the  colliding  vessel. with  the  Ajinez  boat. 
Held,  on  the  evidence,  that  the  libelant  had  not  proved  that  the  damage  in 
question  was  done  by  Annex  No.  8,  and  that  the  libel  should  be  dismissed. 

In  Admiralty. 

Evartt,  Choate  A  Beaman,  {TreadweU  Cleveland,)  for  libelant. 

Goodrich,  Deady  d  Qood/rich,  for  claimant. 

Benedict,  J.  This  action  is  to  recover  of  the  ferry-boat  Annex  No. 
8  the  damages  sustained  by  the  steamer  Western  Texas  by  being  run 
into  on  the  evening  of  February  6,  1885,  while  lying  along-side  Pier 
9,  in  the  East  river.     At  the  time  this  damage  was  done  to  the  West- 

I  Reported  by  B.  X>.  dk  Wyllya  Benedict,  Bsqs.,  of  the  New  York  bar. 
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«tn  Texas  a  fog  of  extraordinary  density  waa  prevailing,  and  the  0Bly> 
qaestion  at  issue  is  whether  the  boat  Annex  No.  3,  here  proceeded 
against,  was  the  boat  by  which  the  damage  in  question  was  done. 
Over  this  question  the  contest  has  been  severe,  and  a  large  amount 
of  testimony  has  been  taken.  I  have  given  this  testimony  a  careful 
examination,  aided  by  elaborate  briefs  from  the  advocates,  and  my 
conclusion  is  that  the  libelant  has  not  proved  that  the  damage  in 
question  was  done  by  Annex  No.  8. '  My  view  respecting  some  of  the 
positions  taken  in  behalf  of  the  lib'elant  may  be  stated. 

It  being  conceded  that  in  this  same  fog  Annex  No.  3  made  a  trip 
firom  Brooklyn  to  Jersey  City,  and  during  the  trip  came  in  oontact 
with  something,  within  a  short  distance  of  the  place  where  the  West- 
em  Texas  lay  when  struck,  it  is  claimed  to  be  a  singular  coincidence 
that  two  vessels,  bound  down  the  East  river,  at  nearly  the  same  time, 
brought  up  on  the  New  Tork  shore  at  nearly  the  same  place.  I  see 
nothing  so  very  singular  in  such  a  coincidence.  There  would  be 
nothing  unasual  in  two  or  more  ferry-boats,  even,  passing  down  the 
East  river  at  nearly  the  same  time,  and  nothing  strange  if,  in  such  a 
fog,  more  than  one  of  them  should  bring  up  in  the  locality  where  the 
Western  Texas  was  moored.  Unless  several  persons  who  were  pas- 
sengers on  the  Annex  No.  3  on  the  trip  she  made,  who  have  no  inter- 
est in  the  controversy,  have  sought  to  mislead  the  court  as  to  what 
occurred  on  the  trip,  it  seems  impossible  that  such  a  blow  as  was  re- 
ceived by  the  Western  Texas  was  delivered  by  Annex  No.  3  during 
that  trip.  Every  passenger  called,  save  one  called  by  the  libelant, — 
as  to  whose  veracity  there  is  cause  for  doubt, — testifies  that  the  touch 
of  Annex  No.  3  upon  what  she  struck  was  altogether  too  light  to  do 
damage,  and  there  is  testimony  going  to  prove,  as  a  fact,  that  what 
Annex  No.  3  touched  was  a  pier. 

Great  reliance  is  placed  by  the  libelant  upon  the  testimony  of  two 
witnesses  who  were  upon  the  schooner  Jordan  L.  Mott,  a  vessel  lying 
in  the  same  slip  with  the  Western  Texas  at  the  time  she  was  dam- 
aged, and  who  saw  the  boat  that  did  the  damage.  But  these  wit- 
nesses testify  to  seeing  more  than  I  think  it  possible  for  them  to  have 
seen,  considering  their  position  and  the  density  of  the  fog.  It  is  dif. 
fienlt  to  anderstand  how  there  could  have  been  any  collision  at  all  if 
it  were  possible  to  see  as  well  as  these  witnesses  say  they  saw.  Be- 
sides,  one  of  them  says  that  pieces  of  wood  were  knocked  off  the  boat 
that  ran  into  the  Western  Texas,  fell  into  the  water,  and  he  vainly 
oideavored  to  secare  one  of  them.  No  pieces  of  wood  were  broken 
off  Annex  No.  3,  as  is  plainly  proved. 

Again,  it  is  argued,  from  the  strength  of  the  tide  and  the  tesii> 
mony  of  those  on  Annex  No.  3  respecting  her  speed,  and  an  estimate 
of  her  weight,  that  she  would  have  delivered  a  blow  of  8,000  tons 
weight.  If  this  be  so,  it  seems  to  my  mind  impossible  that  Annex  No^ 
8  could  have  delivered  a  blow  upon  the  rigid  iron  side  of  the  West- 
em  Texas,  lying  along-aside  a  pier,  not  only  without  injury  to  her- 
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self,  bat  also  leaving  her  bow  free  from  any  marks  indicating  that  she 
had  been  in  collision.  I  gain  no  light  upon  the  qnestion  at  issue 
from  the  testimony  respecting  the  direction  of  the  blow  received  by 
the  Western  Texas,  nor  from  the  testimony  showing  want  of  anxiety 
on  the  part  of  those  on  Annex  No.  8  to  learn  what  object  she  came  in 
contact  with,  nor  from  the  shreds  picked  from  the  broken  plate  of  the 
Western  Texas. 

The  testimony  respecting  the  hap  from  the  Western  Texas,  and  the 
lights  seen  on  the  boat  that  did  the  damage,  makes  against  the  libel- 
ant, as  it  seems  to  me.  The  testimony  raises  a  donbt  in  my  mind 
whether  the  boat  that  struck  the  Western  Texas  had  the  iron  folding 
barrier  which  is  upon  the  Annex  No.  3,  although  there  is  no  doubt  that 
there  was  some  sort  of  fence  upon  her. 

There  remains  to  allude  to  what  should,  I  think,  be  considered  de- 
cisive of  the  case,  namely,  the  record  of  the  ferry-boat's  time  of 
departure  from  Brooklyn,  and  her  arrival  at  Jersey  City,  on  the  trip 
when  it  is  claimed  by  the  libelant  that  she  ran  into  the  Western 
Texas.  Such  records  were  kept  at  i>oth  places  in  the  regular  coarse 
of  the  business  of  the  ferry.  They  are  produced  by  the  claimant, 
to  show — as  they  do  show — that  Annex  No.  3  was  not  in  the  neigh- 
borhood of  the  Western  Texas  at  the  time  she  received  the  damage 
in  question.  These  records,  as  they  stand,  are  conclasive  against 
the  libelant.  But  those  records  are  challenged  by  the  libelant.  The 
one  showing  the  time  of  departure  it  is  insisted  has  been  altered  in 
the  figures;  the  other,  showing  the  time  of  arrival,  it  is  insisted  has 
been  fabricated  for  the  purposes  of  this  suit. 

The  charge  that  the  figures  showing  the  time  of  the  boat's  depart- 
ure from  Brooklyn  have  been  tampered  with  has  for  its  basis  an  ap- 
parent alteration  in  a  figure  in  the  entry  of  the  time  of  the  depart- 
ure. But  alterations  in  other  figures  are  apparent  elsewhere  in  the 
record,  and  a  change  of  a  figure  in  an  entry  of  .this  character  may 
easily  occur,  and  is  not,  by  itself,  sufficient  to  prove  a  fraudulent 
intent  to  falsify  the  record.  The  effort  to  conceal  the  change  of  the 
figure,  which  is  greatly  relied  upon  as  being  proved  by  the  paper 
itself,  is  not  apparent  to  me.  I  see  no  material  difference  between 
this  entry  and  other  entries  in  the  same  record,  where  there  is  no 
reason  to  doubt  that  the  figure  was  changed,  at  the  time  of  making 
the  entry,  to  make  the  entry  correspond  with  the  facts. 

The  charge  that  the  record  of  the  boat's  arrival  in  Jersey  City  on 
each  trip  is  a  fabrication  has  for  its  basis  the  fact  that  the  edges 
of  that  one  of  the  sheets  produced  which  contains  the  record  of  the 
day  in  question  show  a  green  stain,  such  as.  would  appear  on  a  sheet 
that  had  been  once  bound  in  a  book,  and  there  are  indications  that 
the  sheet  in  question  had  been  trimmed,  whereas  the  records  at  Jer- 
sey Oity  were  kept  on  loose  sheets,  and  not  bound  in  a  book,  while 
the  records  kept  in  Brooklyn  only  were  bound  in  a  book.  Here  the 
difficulty  is  that  other  sheets  of  the  records  kept  at  Jersey  Oity,  hav- 
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mg  no  bearing  wbatevdr  on  this  controveraj,  and  which,  as  prodnoed, 
eoald  not  have  been  substituted  for  the  purpose  of  affecting  the  pres- 
ent suit,  are  similar  to  the  sheet  in  dispute.  In  the  March  records 
there  are  three  such  sheets.  Undoubtedly  the  peculiarity  in  the  dis- 
pated  sheet  entitled  the  libelant  to  require  positive  proof  of  its  gen- 
uiaeness  and  accuracy.  That  proof  has  been  furnished  by  the  testi* 
mony  of  those  who  made  the  entries  and  produced  the  sheets,  and 
evidence  has  also  been  famished  from  the  office  where  the  blank  sheets 
were  printed,  tending  to  show  how  sheets  like  this  might  be  produced 
without  ever  having  been  bound  in  a  book,  although,  of  course,  there 
is  no  evidence  from  the  printer  in  regard  to  these  particular  sheets. 
Notwithstanding,  therefore,  the  bold  assertion  that  these  sheets 
eoavict  the  claimants  of  endeavoring  to  escape  liability  in  this  action 
by  "fraud,  perjury,  and  forgery,"  I  am  of  the  contrary  opinion.  To 
my  mind,  these  sheets  alone  prove  that  the  libelant  has  mistaken 
the  vessel  to  proceed  against,  and  compel  a  decision  of  this  case  ad- 
verse to  the  libelant. 


Thb  Maqqib  Willett.* 

{Dittriet  Oowrt,  D.  MatiaehiueUi.    April  28,  1886.) 

SiiTAOK— AwABD — CntcrruBTAiicEs  OF  UsusuAL  Pebil  to  Lifb  Ain>  Pbopkbtt 

SaVBD — REFUSAIi  of  ISADKQUATK   COMPENgATION. 

The  schooner  M.,  while  at  sea,  encountered  heavy  weather,  and  in  conse- 
qnence  lost  her  sails,  sprang  her  foremast,  carried  away  her  main-boom  and 
gaff,  and  was  otherwise  severely  crippled.  All  of  her  water,  cooking  uten- 
mIs,  and  fuel  were  washed  overboard.  Her  men  were,  for  five  days,  left 
without  fuel  and  water,  and  suffered  severely.  When  found,  she  was  in  the 
vicinity  of  a  dangerous  shoal,  upon  which  she  was  drifting.  In  answer  to 
a  signal  of  distress,  the  D.,  a  fishing  schooner,  came  to  her  assistance.  The 
crew  of  the  M.  were  talcen  on  board  of  the  D,,  and  a  relief  crew  from  the 
D.,  with  provisions,  fuel,  and  sails,  were  placed  on  board  of  the  M.  The 
D.  abandoned  her  voyaee,  and  convoyed  the  M.  to  a  port  of  distress.  The  time 
consumed  was  about  three  days.  The  master  of  the  M.  offered  the  master 
of  the  D.  $1,600  if  he  would  put  him  aboard  of  his  own  vessel,  stay  by  him; 
and  convoy  him  to  port.  This  offer  was  refused.  Held,  that  the  sum  of- 
fered was  inadequate  for  the  service,  as  it  involved  the  giving  up  of  the  D.'s 
trip,  and  the  salvors  were  not  bound  to  accept  it.  The  value  of  the  D.  was 
f  10,000.  The  loss  by  the  abandonment  of  their  voyage,  though  uncertain, 
was  considerable.  The  value  of  the  II.  and  cargo  was  |11,C00.  The  labor  of 
bringing  the  M.  into  port,  the  loss  of  the  D.'s  trip,  and  other  circumstances, 
entitle  the  salTors  to  a  compensation  of  one-third  of  the  value  of  the  prop- 
erty saved. 

Libel  by  the  owner,  master,  and  crew  of  the  fishing  schooner  Dido, 
of  Gloucester,  against  the  British  schooner  Maggie  Willett,  of  Bt. 
Johns,  New  Brunswick,  and  her  cargo,  for  salvage. 

C.  A.  Russell  and  F.  Dodge,  for  libelants. 

Charles  T.  Russell,  Jr.,  for  claimant. 

■Beported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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Nelson,  J.  At  sunrise  on  the  morning  of  December  31, 1885,  the 
Dido,  then  on  a  fishing  voyage  on  George's  banks,  in  latitude  41  deg. 
9  min.  N.,  and  longitude  66  deg.  30  min.  W.,  fell  in  with  the  British 
schooner  Maggie  Willett,  in  a  disabled  condition,  fljing  a  signal  of 
distress.  It  appears  from  the  protest  of  the  master,  and  the  other 
evidence  in  the  case,  that  the  Maggie  Willett  sailed  from  Halifax  on 
the  twenty-fifth  of  December,  1885,  bound  for  New  York,  with  a  cargo 
of  dried  and  pickled  fish.  On  the  day  following  she  encountered  a 
violent  gale  from  N.  E.,  in  which  all  her  sails  were  torn  or  blown 
away,  her  main*boom  and  gaff  broken,  her  foremast  sprung,  the  coat 
around  her  mainmast  damaged,  her  bulwarks  and  galley  broken  in, 
her  house  started,  and  her  boats,  galley-stove,  and  all  irer  water,  fael, 
and  cooking  utensils  washed  overboard  by  the  seas.  '  The  place  where 
she  was  discovered  was  in  the  vicinity  of  dangerous  shoals,  upon 
which  she  was  drifting.  Her  men  had  been  without  fresh  water  for 
five  days,  and  were  suffering  severely  from  hunger,  thirst,  and  cold. 
They  were  taken  on  board  the  Dido,  and  their  wants  supplied.  Aft* 
erwards  six  men  from  the  crew  of  the  Dido  were  put  on  board  of  her, 
with  provisions  and  fuel,  and  the  Dido's  stay-sail  and  riding-sail,  and 
she  was  then  taken  in  tow  by  the  Dido,  and  started  for  Gloucester. 
After  towing  13  hours  the  tow-liue  parted,  and  from  that  time  she 
proceeded  under  the  riding  and  stay  sails  and  the  remnants  of  her 
own  sails,  the  Dido  accompanying  her,  and  arrived  in  Gloucester  the 
morning  of  January  3d.  The  disputed  points  were  whether  the  mas- 
ter of  the  Dido  took  any  unfair  advantage  in  getting  possession  of 
the  Maggie  Willett,  and  was  justified  afterwards  in  retaining  posses- 
sion of  her. 

There  is  no  evidence  in  the  case  to  sustain  the  defense  that  the 
Dido's  men,  by  exaggerating  the  danger,  worked  upon  the  fears  of  the 
men  on  the  Maggie  Willett,  for  the  purpose  of  getting  possession  of 
her.  The  extreme  peril  of  the  situation  was  recognized  by  all,  and 
Capt.  Bissett,  of  the  Maggie  Willett,  admits  that  he  was  taken  off  at 
his  own  request.  When  first  spoken  by  the  Dido,  Capt.  Bissett  asked 
to  be  supplied  with  water  and  sails,  and  was  answered  that  water 
could  be  furnished,  but  that  the  Dido  had  no  spare  sails.  As  two  sails 
from  the  Dido  were  afterwards  used  in  navigating  the  Maggie  Willett 
to  Gloucester,  the  inference  is  drawn  that  in  refusing  to  supply  them 
Capt.  Thomas,  of  the  Dido,  did  not  act  in  good  faith.  But  the  ex- 
planation is  simple  and  satisfactory.  The  riding-sail  and  stay-sail 
were  the  sails  used  on  the  fishing  ground  for  keeping  the  vessel  in 
position  while  the  crew  were  engaged  in  fishing,  and  were  indis- 
pensable for  that  purpose.  Without  them  the  voyage  would  have  to 
be  abandoned.  She  had  no  spare  sails  which  she  could  furnish  if  she 
continued  on  the  fishing  ground.  She  could  be  navigated  without 
them,  but  her  men  could  not  fish.  There  was  no  misrepresentation 
when  they  were  refused.  Capt.  Bissett  states  in  his  protest  that  be 
fore  starting  for  Gloucester  he  requested  to  be  put  aboard  his  vessel 
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again,  and  tbis  was  refused.  But  in  bis  deposition  he  swears  that  he 
offered  Capt.  Thomas  |1,500  if  be  would  put  him  aboard,  and  stay 
by  him  till  be  got  to  Gloucester,  and  this  was  refused.  This  offer 
the  salvors  were  not  bound  to  accept.  The  sum  offered  was  quite  in- 
adequate for  the  service  to  be  rendered,  as  it  involved  the  giving  up 
of  the  Dido's  trip.  The  offer  of  Oapt.  Bissett  could  hardly  have  been 
made  in  good  faith,  since  neither  be  nor  his  men  were  in  a  condition  to 
take  charge  of  the  vessel,  and  the  men  refused  to  return  on  board,  as 
they  had  a  right  to  do. 

I  find  no  evidence  in  the  case  to  sustain  the  charge  of  misbehavior 
on  the  part  of  the  men  on  the  Dido.  On  the  contrary,  their  conduct 
seems  to  have^  been  humane  and  considerate  in  every  respect. 

Considering  the  desperate  conditio^  of  the  Maggie  Willett  when 
reseaed,  the  labor  of  bringing  her  into  port,  and  the  loss  of  the 
Dido's  trip,  a  very  liberal  compensation  should  be  decreed.  The 
value  of  the  Dido  and  her  outfit  was  $10,000.  The  loss  by  the 
abandonment  of  her  voyage,  though  uncertain,  was  nndonbtedly  con- 
siderable.  The  value  of  the  Maggie  Willett  and  her  cargo  was  $11,- 
000.  In  a  case  very  similar  to  this  in  its  circumstances,  where  the 
value  of  the  ship  and  cargo  saved  was  $90,000,  Judge  Lowell  gave 
one-fourth  of  the  value.  The  Lovett  Peacock,  1  Low.  143.  As  the 
value  in  this  case  was  less,  I  think  the  proportion  should  be  larger, 
and  shall  decree  one-third,  or  $3,667.  I  make  no  order  as  to  the  dis- 
tribution among  the  salvors  of  the  amount  awarded,  as  it  was  stated 
at  the  bearing  that  they  would  agree  upon  a  distribution. 

Decree  for  the  libelants  for  $3,667,  with  costs. 


The  J.  J.  Dbisooll.' 
{DUbriet  Oowrt.  B.  D.  Neio  York.    March  23, 1886. 

L  TowAOB — Sfkki>— Stbaioib's  Swell— Damage  to  Caboo— Liabilitt. 

Where  the  i\ig  D.  started  to  tow  a  lighter  from  Brooklyn  to  Hoboken,  and 
took  her  too  rapidly  through  the  swells  of  a  large  steamer,  which  caused  the 
lighter  to  fill  with  water,  and  subsequently  to  careen,  and  lose  part  of  her 
cargo,  hdd,  that  the  tug  was  answerable  for  the  loss. 

1  Sake — Ofteb  to  I*nT  Liohtbb  m  Safety— Duty  of  Ttra — NsoLiaBircB — 
Choices  or  Cottbsbs — Errob  of  JnooHEirr. 

Testimony  was  offered  to  show  that  after  the  danger  to  the  lighter  became 
apparent  the  tng  proposed  to  take  her  to  a  place  of  safety  on  the  New  York 
shore,  bnf  the  master  of  the  lighter  objected.  Held,  that  the  tug  would  not 
be  relieved  from  her  duty  to  put  the  lighter  in  a  place  of  safety  by  an  objec- 
tion from  the  lighter's  master;  and  if  the  duty  of  deciding  upon  the  proper 
course  was  opon  the  master  of  the  lighter,  an  error  of  judgment  on  his  part 
would  not  relieve  the  tug,  since  it  was  her  negligence  that  brought  upon  the 
captain  of  the  lighter  the  necessity  of  making  such  decision. 

'Bq^rted  by  B.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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•    In  Admiralty. 

Goodtieh,  Deady  A  Piatt,  for  libelant,  Silas  T.  Havens. 
-    Benedict,  Taft  db  Benedict,  for  claimant. 

Benedict,  J.  Upon  all  the  testimony  I  am  of  the  opinion  that  the 
cause  of  the  lighter's  taking  in  watw  as  she  did  was  hot  a  leak  in  the 
lighter,  nor  an  overload,  but  the  speed  at  which  she  was  towed  throngh 
the  swells  of  steam-boats'  waves  in  the  North  river.  I  am  also  of  the 
opinion  that  it  was  negligence  in  the  tug  to  tow  the  lighter  throagh 
these  swells  at  a  rate  of  speed  sufficient  to  cause  her  to  take  water 
as  she  did.  The  result  of  this  negligence  was  that  the  water  thrown 
into  the  lighter  rendered  her  nnseaworthy,  and  put  her  in  danger  of 
sinking,  and  the  subsequent  capsizing  of  the  lighter,  and  loss  of  much 
of  her  cargo,  was  the  immediate  consequence  of  this  negligence. 
The  liability  of  the  tug  follows. 

There  is  in  the  case  testimony  from  the  tug  that,  after  the  danger 
to  the  lighter  became  apparent,  the  tug  proposed  to  take  her  into  the 
nearest  dock  on  the  New  York  shore,  and  there  is  testimony  warrant- 
ing the  conclusion  that  -  if  that  course  had  been  pursued  the  loss  in 
question  would  have  been  avoided.  On  the  other  band,  there  is 
testimony,  from  the  master  of  the  lighter  that  he  proposed  to  the  tug 
to  take  the  lighter  to  the  New  York  docks,  and  that  the  proposition  was 
not  acceded  to  by  the  master  of  the  tug.  But  the  testimony  of  the 
tug-men  on  this  point,  if  taken  as  true,  does  not  assist  the  tug.  If 
it  be  assumed  that  the  plight  to  which  the  lighter  was  reduced  by 
the  negligence  of  the  tug  cast  upon  the  tug  a  daty  to  put  the  lighter 
in  a  place  of  safety,  the  tug  would  not  be  relieved  from  that  duty  by 
an  objection  from  the  master  of  the  lighter.  If,  on  the  other  hand, 
the  duty  of  deciding  upon  the  proper  course  to  be  pursued  to  secure 
the  safety  of  the  lighter  after  she  had  taken  the  water  was  upon  the 
master  of  the  lighter,  an  error  of  judgment  committed  by  him  in  ar- 
riving at  the  decision  to  attempt  to  make  the  Jersey  shore — ezcrus- 
able  as  it  was  under  the  circumstances — would  not  relieve  the  tug, 
for  it  was  the  tug's  negligence  that  brought  upon  the  captain  of  the 
lighter  the  necessity  of  deciding  whether  to  go  to  New  York  or  New 
Jersey.  An  error  of  judgment  committed  by  the  master  of  the  lighter 
under  such  circumstances  can  have  no  effect  to  relieve  the  tug  from 
liability  for  a  loss  which  was  an  immediate  consequence  of  the  act  of 
negligence  found  to  have  been  committed  by  her. 
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Thb  Ybnkbb.' 
{DtOrtet  Court,  E.  D.  Neu  Tcrk.    December  16, 1685.) 

1.  Cabbixb — 0»  GtooDS  bt  Setp — Damagb  to  Caboo— Odor  of  PBTBOMini-^i 

Peoop. 
On  the  evidence,  held,  that  the  damage  to  canaryrseed,  claimed  by  libelants 

to  have  occurred  from  the  odor  of  petroleum,  while  on  the  bark  Yenner,  had 

not  been  proved,  and  that  the  action  must  therefore  fail. 
8.  Sajcb — Delivert  of  Caboo — Shobtaox — Bru.  of  Laduto — "Wkight  ajw) 

OoRTEKTs  Unknown" — Evibbncs. 
There  can  Ipe  no  recovery  for  short  delivery  where  the  bill  of  lading  says 

"weight  and  contents  unknown,"  and  no  testimony  is  offered  to  show  how 

much  cargo  was  shipped,  while  the  testimony  from  the  ship  is  that  all  taken 

on  board  was  delivered. 

In  Admiralty. 

Scudder  <£  Carter,  for  libelants,  D.  Y.  Argoimban  and  others. 

Wilcox,  Adams  d  Macklin,  for  claimant. 

Benedict,  J.  If  the  canarj-seed  while  on  board  the  Tessel  was 
damaged  by  petroleum,  the  liability  of  the  vessel  for  sach  damage 
cannot  be  disputed,  whether  the  damage  arose  from  actual  contact 
with  petroleum,  or  from  the  fumes  of  petroleum  caused  by  the  beat 
of  the  hold.  The  decisive  question  of  the  case  is  whether  the  seed 
was  BO  damaged  while  on  board  the  vessel.  Upon  this  question  of 
fact  the  testimony  is  conflicting,  and  I  am  unable  to  say  that  the  ex- 
istence of  such  damage  to  this  seed  at  the  time  of  its  discbarge  from 
the  ship  has  been  proved.  Furthermore,  there  is  uncontradicted  testi- 
mony that  no  odor  of  petroleum  could  be  detected  on  the  seed  claimed 
to  have  been  damaged,  when  carefully  examined  some  time  subse- 
quent to  its  discharge;  that  a  sample  taken  from  this  part  of  the 
seed  was  actually  fed  to  a  canary,  and  eaten  by  the  bird  without  ob- 
jection or  injury;  and  a  sample  is  produced  in  court  in  which  no 
odor  of  petroleum  is  discovered.  This  testimony  seems  to  prove  that, 
if  the  seed  had  been  tainted  with  the  odor  of  petroleum  while  on  the 
vessel,  that  odor  disappeared  in  time,  and  left  the  seed  as  valuable  as 
before.  Such  being  the  fact,  the  action  must  fail  because  no  dam- 
age is  proved.  In  this  connection  it  is  to  be  remarked  that  there  is 
no  evidence  that  the  seed  was  sold  as  damaged,  and  if  the  sample 
produced  in  court  is  a  fair  sample,  as  is  testified,  no  reason  is  seen 
for  selling  it  as  damaged. 

There  is  also  a  claim  for  short  delivery ;  but  the  bill  of  lading  says : 
"Weight  and  contents  unknown."  No  testimony  is  offered  to  show 
how  much  the  bags  contained  when  shipped,  and  that  they  were  all 
fall,  and  the  testimony  from  the  ship  is  that  all  taken  on  board  was 
delivered. 

'Reported  by  R.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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ThB   NbUiIE    BlOOUFISIiD.* 

{DMriet  OoyH,  D.  New  Jortt^.    April  28, 1886.) 

.  Skavbr  —  Lien  fob  Wages  —  Stalb  Claim  —  Priobtty  of  Boita  Tidb  lAsm 
Claimants. 

In  the  distribution  of  the  proceeds  of  a  sale,  the  libelant,  a  formermariner, 
claimed,  as  against  a  material-man,  wages  for  three  rears.  From  the  libel- 
ant's own  testimony  it  appeared  that  over  two  years  had  elapsed  before  the 
institution  of  the  present  proceedings;  that  he  had  been  in  the  neighborhood 
of  the  vessel  and  her  owner  during  all  the  time;  and  that  no  excuse  whatever 
was  given  for  this  long  delay.  It  further  appeared  that  during  all  this  time  he 
had  not  heretofore  made  an^  attempt  to  collect  the  debt.  Htld,  that  public 
policy  requires  that  such  lirns  should  not  be  enforced,  to  the  detriment  of 
other  bona  fide  lienors,  after  such  a  lapse  of  time,  and  without  tlie  assignment 
of  any  reason  tor  their  having  lain  so  long  dormant. 

In  Admiralty. 

Goodrich,  Deady  dt  Piatt,  for  Cahill  and  others. 

BrUtow,  Peet  <£  Opdyke,  for  New  York  Emery  Company. 

Nixon,  J.  The  commissioner  has  found  dae  to  the  libelants  as  fol- 
lows :  To  Thomas  W.  White,  for  wages,  $19.50 ;  to  Peter  Earney,  for 
wages,  $2.76;  to  James  Cahill,  for  wages,  $37.87;  to  Matthew  Keefe, 
for  wages,  $17.88;  toThomasDunn,  for  wages,  $16.12;  tb  John  Cahill, 
for  wages,  $509.24.  The  New  York  Emery  Company,  a  subsequent 
libelant,  excepts  to  the  allowance  of  anything  to  John  Cahill,  upon  the 
ground  that  his  claim  has  become  stale,  and  must  be  deemed  as  aban- 
doned by  lapse  of  time.  His  statement,  under  oath,  is  that  he  went 
on  board  of  the  Bloomfield  in  March,  1880,  and  left  her  in  Decem- 
ber, 1883,  there  being  due  to  him  for  wages  at  the  time  of  leaving 
$4r50.  The  commissioner  has  found  due  this  sum,  with  interest  to 
the  date  of  his  report.  The  libelant  gives  no  excuse  for  his  long  de- 
lay in  enforcing  his  lien.  The  testimony  shows  that  he  has  been  in 
the  neighborhood  of  the  vessel  and  her  owner  during  all  the  time, 
and  has  made  no  attempt  to  collect  the  debt.  Public  policy  requires 
that  such  liens  should  not  be  enforced  to  the  detriment  of  other  bona 
fide  lienors,  after  such  a  lapse  of  time,  and  without  the  assignment 
of  any  reason  why  they  should  have  lain  dorment  so  long.  This  ex- 
ception is  therefore  sustained. 

Let  a  decree  be  entered  in  favor  of  the  other  libelants  for  the  sums 
found  due  to  them  respectively,  and  let  the  claim  of  the  New  York 
Emery  Company  be  referred  to  a  commissioner  to  ascertain  and  re- 
port the  facts  to  the  court. 

'Beported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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The  Sodth  Cambria. 

BowLAND  V.  The  South  Gahbbia. 

(Distriet  Court,  D.  Delaware.    May  14,  1886.) 

L  PiLOTAGB— VaiiIditt  OF  Statb  Laws. 

The  provisions  of  a  state  law,  regulating  pilots  and  pilotage,  which  are  in 
direct  and  manifest  collision  with  the  act  of  congress  of  March  2,  1837,  con- 
cerning pilots,  held,  to  be  inoperative  and  yoid. 

i.  Sake — Conbtructioh  of  thb  Act  of  Conoresb  of  Masoh  2, 1887. 

A.  law  of  the  state  of  Delaware  provides  that  the  first  duly-licensed  pilot 
who  may  offer  himself  to  any  inward  bound  vessel  in  the  Delaware  bay,  re- 
quiring a  pilot,  shall  take  charge  of  her,  and  that  if  his  services  are  refused 
he  may  sue  the  master,  owner,  or  consignee  thereof  for  full  pilotage.  The 
act  of  congress  of  March  2,  1837,  (5  St.  153,)  enacts  "that  it  shall  ana  may  be 
lawful  for  the  master  or  commander  of  any  vessel  coming  into  or  going  ont 
of  any  port  situate  upon  waters  which  are  the  boundary  between  two  states, 
to  employ  any  pilot  duly  licensed  or  authorized  by  the  laws  of  either  of  the 
states  bounded  on  the  said  waters,  to  pilot  said  vessel  to. or  from  said  port, 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding. "  Be.ld,  that,  al- 
though the  Delaware  bay  and  river  do  not  constitute  a  boundary  between  the 
'states  of  Delaware  and  Pennsylvania,  these  states,  being  coterminous,  and 
bordering  on  the  same  navigable  waters,  come  within  the  spirit  and  meaning 
of  the  act  of  congress,  which  was  intended  to  neutralize  the  effect  of  adverse 
and  conflicting  laws  of  adjoining  states  which  had  exercised,  or  might  as- 
sume, an  exclusive  regulation  of  pilotage  on  navigable  waters  which  are  the 
common,  though  not  the  separating,  boundary  of  such  states.  Following 
Tht  CJvmtm,  9  Fed.  Rep.  164;  8.  C.  12  Fed.  Rep.  346;  The  UUoek,  19  Fed.  Rep. 
211:  TTieAbercom.  26  Fed.  Rep.  877. 

In  Admiralty. 

Flanders  dt  Pugh  and  Levi  C,  Bird,  for  libelant. 

Morton  B.  Henry  and  Benj.  Nields,  for  respondent. 

Walks,  J.  This  is  a  Kbel  for  pilotage  service.  On  the  twenty- 
second  of  October,  188.5,  the  British  steam-ship  South  Cambria, 
bound  from  St.  Jago  de  Cuba  to  Philadelphia,  when  about  20  miles 
W.  by  N.  from  Cape  Henlopen,  signaled  for  a  pilot.  In  answer  to 
the  signal  the  libelant,  a  regularly  licensed  pilot  nnder  the  laws  of 
the  state  of  Delaware,  and  duly  authorized  to  pilot  vessels  of  that 
class,  vras  put  on  board  the  steam-ship,  and  tendered  his  services  to 
pilot  her  to  Philadelphia,  he  being  the  first  pilot  to  offer  himself  for 
■  that  pnrpose.  The  master  of  the  South  Cambria  recused  libelant's 
offer,  ander  instructions  previously  given  by  the  agent  of  the  owners 
not  to  employ  a  Delaware  pilot,  and  subsequently,  on  the  same  day, 
secepted  the  services  of  E.  L.  Davis,  a  duly-licensed  pilot  under  the 
laws  of  the  state  of  Pennsylvania,  who  navigated  the  vessel  to  Phila- 
delphia. The  master  selected  the  Pennsylvania  pilot  in  order  to 
avail  himself  of  the  lower  rate  of  charges  for  pilotage,  the  difference 
in  this  instance  being  $26.06.  The  libelant  sues  for  $115.50,  the 
amount  he  would  have  been  entitled  to  had  his  services  been  accepted 
Md  performed,  by  virtue  of  sections  5.  and  6  of  the  act  of  the  legia- 
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latare  of  Delaware  regnlatinp;  pilots  and  pilotage  in  the  Delaware  bay 
and  river,  passed  April  5,  1881,  (16  Del.  Laws,  496,)  which  provides 
"that  every  ship  or  vessel,  propelled  bj  steam  or  sails,  arriving  from 
or  bound  to  any  foreign  port  or  place,  except  sach  as  are  solely  coal- 
laden,  passing  in  or  out  of  the  Delaware  bay  by  the  way  of  Gape 
Henlopen,  shall  be  obliged  to  receive  a  pilot;  *  •  ♦  provided 
she  is  spoken,  or  a  pilot  offers  his  services  outside  of  the  Cape  Hen- 
lopen light-bouse,  bearing  south-west;  and  if  the  master  of  any  such 
ships  or  vessels,  after  she  is  spoken  or  a  pilot  offers,  shall  refuse  or 
neglect  to  take  a  pilot,  the  master,  owner,  or  consignee  of  such  ves- 
sel shall  forfeit  and  pay  to  any  such  pilot  suing  for  the  same  a  sum 
equal  to  the  pilotage  of  such  ship  or  vessel;  *  »  »  that  the 
pilot  who  shall  first  offer  hjmself  to  any  inward-bound  ships  or  ves- 
sels shall  be  entitled  to  take  charge  thereof." 

The  respondent  justifies  the  master's  refusal  of  the  libelant's  serv- 
ices, and  the  employment  of  a  Pennsylvania  pilot,  under  the  act  of 
congress  of  March  2,  1837,  (section  4236,  Bev.  St.,)  which  enacts 
that  "the  master  of  any  vessel  coming  into  or  going  out  of  any  port 
situate  upon  waters  which  are  the  boundary  between  two  states,  may 
employ  any  pilot  duly  licensed  or  authorized  by  the  laws  of  eitber  of 
the  states  bounded  on  such  waters,  to  pilot  the  vessel  to  or  from  such 
port."  The  contention  of  the  respondent  is  that  the  pilotage  law  of 
Delaware,  in  so  far  as  it  conflicts  with  this  act  of  congress,  is  invalid, 
and  that  by  virtue  of  the  latter  the  master  of  the  South  Cambria  had 
the  right  to  select  a  pilot  from  either  state  bordering  on  the  Delaware 
bay  or  river,  without  reference  to  priority  of  offer  by  any  such  pilot. 

It  may  be  considered  as  settled  that  the  states  have  concurrent 
power  with  congress  to  pass  pilotage  laws  until  congress  shall  take 
exclusive  control  of  the  subject  by  the  enactment  of  a  general  and 
uniform  law,  and,  in  the  meanwhile,  that  such  acts  as  congress  shall 
make  are  of  paramount  authority,  and  all  state  laws  which  are  in 
direct  and  manifest  collision  with  them  must  yield.  3  Kent,  Gomm. 
390;  Cooley  v.  Board  of  Wardens  of  Philadelphia,  12  How.  299;  Ex 
parte  McNiel,  13  Wall.  236.  Such,  also,  it  may  be  inferred  from 
the  act  of  congress  of  August  7,  1789,  §  4,  was  the  understanding  of 
the  members  of  that  body,  many  of  whom  had  taken  an  active  part 
in  framing  the  constitution  of  the  United  States.  That  section  is  in 
these  wordd :  "That  all  pilots  in  the  bays,  rivers,  inlets,  harbors,  and 
ports  of  the  United  States  shall  continue  to  be  regulated  in  conformity 
with  the  existing  laws  of  the  states  respectively  wherein  such  pilots 
may  be,  or  with  such  laws  as  the  states  respectively  may  hereafter 
enact  for  the  purpose,  until  further  legislative  provision  shall  be  made 
by  congress."  1  St.  54.  The  question  is  thus  raised  whether  the 
compulsory  clause  of  the  Delaware  statute  of  April  5,  1881,  so  con- 
flicts with  the  act  of  congress  of  March  2, 1837,  as  to  be  nugatory,  and 
to  leave  the  libelant  without  any  right  of  action. 

The  qviestiou  is  not  entirely  new.     The  waters  of  the  Delaware 
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bfty  and  river  are  not,  it  is  true,  the  boasdary  heiween  the  states  of 
Delaware  and  Pennsylvania;  but  it  has  been  held  that  as  these  states 
aie  eoterminoas,  and  border  on  the  same  waters,  they  come  within 
the  pnrview  of  the  act  of  congress  which  was  intended  to  remedy 
the  very  difficalty  which  has  arisen  in  this  case,  to-wit,  the  attempted 
enforcement  of  the  compnlsory  feature  of  a  state  statute,  and  the  denial 
of  the  rights  of  the  master  of  a  vessel  to  select  his  pilot  from  either 
of  two  states  when  navigating  the  waters  which  are  common  to  both. 
The  act  of  congress  of  1837  grew  out  of  disputes  between  the  states 
of  New  York  and  New  Jersey  as  to  the  employment  of  pilots,  the 
fonner  asserting'  the  right  to  prescribe  that  none  but  pilots  licensed 
by  its  li^ws  should  be  employed  in  navigating  vessels  bound  to  its 
ports.  One  of  the  first,  oases  in  which  this  act  came  under  considera- 
tion was  Flanigen  v.  Washington  Ins.  Co.,  7  Pa.  St.  311,  where  the 
supreme  court  of  Pennsylvania  recognized  the  right  of  the  master  of 
a  vessel  outward  bound  from  Philadelphia  to  employ  a  pilot  from 
either  of  the  states  of  Pennsylvania,  New  Jersey,  or  Delaware.  The 
United  States  district  court  for  the  Eastern  district  of  Pennsylvania 
has  given  a  similar  construction  to  the  act,  in  The  Clymene,  9  Fed. 
Bep.  164.  In  that  case  a  Delaware  pilot,  licensed  under  the  Dela- 
ware law,  of  April  5, 1881,  had  piloted  a  steam-ship  from  the  entrance 
of  Delaware  bay  to  Philadelphia,  and  payment  for  his  services  was 
refused  on  the  ground  that  by  an  act  of  assembly  of  Pennsylvania, 
approved  February  4,  1846,  it  was  made  an  indictable  offense  for 
any  person  to  pilot  a  vessel  to  Philadelphia  without  having  a  license 
from  the  board  of  wardens  of  that  port ;  hence  his  contract  was  il- 
legal. The  conrt,  however,  decided  that  whatever  may  have  been 
the  extent  of  state  authority  on  the  subject  of  pilotage  prior  to  the 
act  of  1837,  it  could  not  be  exclusive  thereafter;  that  congress  did 
Dot  intend  by  the  act  to  interfere  with  the  proper  exercise  of  state 
authority,  but  to  provide  against  an  abusive  and  hostile  exercise  of 
it;  that  a  state  could  license  pilots,  and  make  regulations  for  their 
government  and  employment,  but  could  not  exclude  others,  duly 
licensed  elsewhere,  from  employment  on  the  public  waters  of  the 
nation  becanse  those  waters  happened  to  be  within  its  territorial 
limits.  The  precise  question  was,  did  'the  pilot's  license  authorize 
him  to  do  what  he  undertook,  notwithstanding  the  prohibitory  law  of 
Pennsylvania  ?  And  his  claim  was  sustained  on  the  ground  that  vessels 
requiring  pilotage  might  elect  whom  they  would  employ.  The  act 
of  congress,  it  was  said,  was  intended  to  apply  to  just  such  circum- 
stances, which  were  clearly  within  its  spirit,  and,  with  a  just  inter- 
pretation of  its  language,  as  clearly  within  its  terms.  The  decree  of 
the  district  court  was  affirmed,  on  appeal,  by  the  circuit  court  for  the 
same  district,  which  held  that  the  act  of  1837  applied  to  the  pilotage 
laws  of  coterminous  states  situated  upon  the  same  navigable  waters, 
but  which  are  not  the  separating  boundary  between  them,  such-a 
eonstruction  beiifg  clearly  within  the  meaning  of  the  act.     The  Cly' 
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inene,  12  Fed.  Bep.  846.     See,  also,  Tlu  Alzena,  14  Fed.  Bep.  174. 

The  same  qaestion  was  before  the  United  States  distriot  ooart  for 
(he  district  of  Oregon.  An  Oregon  pilot,  whose  services  had  been 
tendered  to  and  refased  by  the  master  of  a  vessel,  inward  bound  on 
the  Golambia  river,  sought  to  recover  pilotage  fees  because  he  was 
the  first  pilot  who  had  offered,  and  was  entitled,  under  the  Oregon 
law,  to  full  pilotage.  The  master  of  the  vessel  employed  a  pUot 
licensed  by  the  law  of  Washington  Territory.  It  was  decided  that 
although  the  Columbia  river  is  not  a  boundary  between  two  "states," 
in  the  sense  in  which  the  word  is  used  in  the  constitution,  it  is  a 
boundary  between  one  such  state  and  an  organized  territory  of  the 
United  States,  and  that  the  case  came  within  the  mischief  intended 
to  be  remedied  by  the  act  of  congress;  and  that  under  this  construe- 
tion  the  master  had  the  right  to  take  a  pilot  from  either  Oregon  or 
Washington,  without  reference  to  which  made  the  first  offer  of  his 
services.  The  Ullock,  19  Fed.  Bep.  211.  The  same  court  has  re- 
cently (March  26, 1886)  passed  on  the  same  question,  and  reaffirmed 
its  former  opinion.     The  Abercom,  26  Fed.  Rep.  877. 

The  main  purpose  of  the  act  of  1S37  was,  undoubtedly,  to  neutral- 
ize the  effect  of  adverse  and  conflicting  laws  of  adjoining  states 
which  had  or  might  assume  an  exclusive  regulation  of  pilotage  on 
navigable  waters  which  are  the  common,  though  not  the  separating, 
boundary  of  such  states ;  and  no  better  plan  for  avoiding  or  deciding 
controversies  springing  out  of  such  confiioting  laws,  short  of  a  gen- 
eral and  uniform  system,  could  have  been  devised  than  the  one  con- 
templated by  the  act,  namely,  the  conferring  on  the  master  of  any 
vessel  requiring  a  pilot  the  right  of  electing  who  shall  serve  him  in 
that  capacity.  This  was  .the  object  aimed  at.  The  mischief  to  be 
suppressed  was  apparent,  and  the  remedy  is  equally  so.  Such  being 
the  meaning  of  the  act,  under  a  fair  interpretation  of  its  spirit  and 
terms,  and  this  construction  being  supported  by  the  adjudications  of 
state  and  federal  courts,  I  am  constrained  to  order  that  the  libel  in 
this  case  be  dismissed,  and  that  a  decree  be  entered  for  the  respond- 
ent for  his  costs. 
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Mbracho  and  others  v.  Wabd  and  others. 

Sahx  v.  Albxanpsb  and  others. 

(Circuit  Court,  8.  2>.  JTw  York.    May  16, 1836.) 

f?t»»Tin»i»  or  QooDB — DiBCBii(niA.Tiosr  nr  Ratks — Ezcl08ivb  PATBOXAcn. 

While  a  common  carrier  mtnr  make  discriminationa  in  rates,  based  uponthft 
quantities  of  goods  sent  by  different  shippers,  he  cannot  charge  a  higher  rate 
against  shipperB  who  refuse  to  patronize  him  exdusively.' 

In  Eiqaity. 

liVederie  R.  Coudert  and  Edward  K.  Jones,  for  complainants. 

Jame*  C.  Citater  and  Levoia  C.  Ledyard,  for  defendants. 

WAiiiiACE,  J.  The  eomplaiaants  have  filed  a  bill  in  each  of  these 
canses  to  restrain  the  defendants  from  making  discriminations  for 
transportation  against  the  complainants,  which  consist  in  charging 
them  a  higher  rate  of  freight  than  is  charged  by  defendants  to  other 
shippers  of  merchandise  generally.  A  motion  is  now  made  for  a  pre- 
liminary injunction.  The  facts  in  each  case  are  essentially  the  same, 
and  both  cases  may  be  considered  together. 

The  complainants  are  merchants  domiciled  in  the  city  of  New  fork, 
and  engaged  in  commerce  between  that  port  and  the  island  of  Cuba. 
The  defendants  are  proprietors  or  managers  of  steam-ship  lines  ply- 
ing between  New  York  and  Cuba.  Forinerly  the  business  of  trans- 
portation between  the  two  places  was  carried  on  by  sailing  vessels. 
In  1877  the  line  of  steam-ships  known  as  "Ward's  Line"  was  estab- 
lished, and  in  1881  was  incorporated  by  the  name  of  the  New  Tork 
k  Cuba  Mail  Steam-ship  Line  under  the  general  laws  of  the  state  of 
New  Tork.  At  the  time  of  the  incorporation  of  this  company  the  line 
of  steam-ships  owned  by  the  defendants  Alexandre  &  Sons  had  also 
been  established.  These. two  lines  were  competitors  between  New 
York  and  Gaba,  bat  for  several  years  both  lines  have  been  operated 
under  a  traffic  agreement  between  themselves,  by  which  uniform  rates 
are  charged  by  each  to  the  public  for  transportation.  The  two  lines 
are  the  only  lines  en(;;as;ecl  in  the  business  of  regular  transportation 
between  New  York  and  Cuba;  and  unless  merchants  ohoose  to  avail 
themselTes  of  tbe  facilities  offered  by  them,  they  are  obliged  to  ship 
their  merchandise  by  vessels  or  steamers  which  may  casually  ply  be- 
tween the  two  places. 

It  is  alleged  by  the  complainant  that  the  defendants  have  an- 
nounced generally  to  New  York  merchants  engaged  in  Cuban  trade 
that  they  mnst  not  patronize  steam-ships  which  offer  for  a  single 
voyage,  and  on  various  occasions  when  other  steam-ships  have  at- 
tempted to  procure  cargoes  from  New  York  to  Havanna  have  notified 


'See  note  at  end  of  case. 
v.27F.no.7— 34 
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shippers  that  those  employing  suoh  steam-ships  woald  thereafter  be 
subjected  to  onerous  disoriminations  by  the  defendants.  The  defend- 
ants allege  in  their  answer  to  the  bill,  in  effect,  that  it  has  been  fonnd 
necessary,  for  the  purpose  of  securing  sufficient  patronage,  to  make 
differences  in  rates  of  freight  between  shippers  in  favor  of  those  who 
will  agree  to  patronize  the  defendants  exclusively.  Within  a  few 
months  before  the  commencement  of  this  salt  two  foreign  steamers 
were  sent  to  New  York  to  take  cargoes  to  Havanna,  and  the  com- 
plainants were  requested  to  act  as  agents.  Thereupon  the  com- 
plainants were  notified  by  the  defendants  that  they  would  be  "placed 
upon  the  black-list"  if  they  shipped  goods  by  these  steamers,  and 
that  their  rates  of  freight  would  thereafter  be  advanced  on  all  goods 
which  they  might  have  occasion  to  send  by  the  defendants.  Since 
that  time  the  defendants  have  habitually  charged  the  complainants 
greater  rates  of  freight  than  those  merchants  who  shipped  exclu- 
sively by  the  defendants.  The  freight  charges,  by  the  course  of  bus- 
iness, are  paid  by  consignees  at  the  Cuban  ports.  The  complainants 
have  attempted  to  pay  the  freight  in  advance,  but  have  found  this 
coarse  impracticable  because  their  consignees  are  precluded  from  de- 
ducting damages  or  deficiencies  upon  the  arrival  of  the  goods  from 
the  charges  for  freight,  and  as  a  result  some  of  the  complainants' 
correspondents  in  Cuba  refuse  to  continue  business  relations  with 
them,  being  unwilling  to  submit  to  the  annoyance  of  readjusting  over- 
charges with  complainants.  Upon  this  state  of  facts  the  complain- 
ants have  founded  the  allegation  of  their  bill  that  the  defendants 
"have  arbitrarily  refused  them  equal  terms,  facilities,  and  accom- 
modations to  those  granted  and  allowed  by  the  defendants  to  other 
shippers,  and  have  arbitrarily  exacted  from  them  a  much  greater  rate 
of  freight  than  the  defendants  have  at  the  same  time  charged  to  ship- 
pers of  merchandise  generally  as  a  condition  of  receiving  and  trans- 
porting merchandise. "  They  apply  for  an  injonction  upon  the  theory 
that  their  grievances  cannot  be  redressed  by  an  action  at  law. 

It  is  contended  for  the  complainants  that  a  common  carrier  owes 
an  equal  duty  to  every  member  of  the  community,  and  is  not  per- 
mitted to  make  unequal  preferences  in  favor  of  one  person,  or  class 
of  persons,  as  against  another  person  or  class.  The  defendants  in« 
sist  that  it  is  permitted  to  common  carriers  to  make  reasonable  dis- 
criminations in  the  rates  demanded  from  the  public;  that  they  are 
not  required  to  carry  for  all  at  the  same  rates;  that  discriminations 
are  reasonable  which  are  based  upon  the  quantity  of  goods  sent  by 
different  shippers ;  and  that  the  discrimination  in  the  present  case 
is  essentially  such  a  discrimination,  and  has  no  element  of  personal 
preference,  and  is  necessary  for  the  protection  of  the  defendants. 

Unquestionably  a  common  carrier  is  always  entitled  to  a  reason- 
able compensation  for  his  services.  Henoe  it  follows  that  he  is  not 
required  to  treat  all  those  who  patronize  him  with  absolute  equality. 
It  is  his  privilege  to  charge  less  than  fair  compensation  to  one  peraon. 
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or  io  a  olass  of  persons,  and  others  cannot  jastly  complain  so  long  as 
he  earries  on  reasonable  terms  for  them.  Bespeoting  preferences  in 
rates  of  compensation,  his  obligation  is  to  cl;iarge  no  more  than  a  fair 
retam  in  each  particular  transaction,  and  except  as  thas  restricted 
he  is  free  to  discriminate  at  pleasure.  This  is  the  equal  justice  to 
ail  which  the  lav  exacts  from  the  common  carrier  in  his  relations 
with  the  pablie.  Bcaendale  v.  Eattern  Coxmtie»  R.  Co.,  4  G.  B.  (N. 
8.)  78;  Branley  ▼.  Southeagtem  R.  Co.,  12  C.  B.  (N.  S.)  74;  Fitchr 
burg  R.  Co.  v.  Qage,  12  Gray, 893;  Sargent  v.Boaton  dkL.R.  Corp., 
115  Mass.  416,  423. 

It  is  in  this  sense  that  the  observations  found  in  some  of  the  aa> 
thorities  are  to  be  nnderstood.  So  understood,  the  language  of  the 
opinion  in  Messenger  v.  Pennsylvania  R.  Co.,  37  N.  J.  Law,  531,  is 
apposite : 

"The  business  of  the  common  carrier  is  for  the  public,  and  it  la  his  dutj  to 
serve  the  public  indifferently.  In  the  very  nature,  then,  of  his  duty,  and  of 
the  public  right,  bis  conduct  should  be  equal  and  just  to  all.  *  «  *  A 
common  carrier  owes  an  equal  duty  to  all,  and  it  cannot  be  discharged  if  he 
is  allowed  to  make  unequal  preferences,  and  thereby  prevent  or  impair  the 
enjoyment  of  the  common  right." 

In  the  same  sense  the  remarks  of  the  court  in  McDuffee  v.  Portland 
<t  R.  R.  Co.,  52  N.  H.  430,  S.  G.  13  Amer.  Kep.  72,  are  approved  and 
adopted  as  pertinent  to  the  case  in  hand.     The  court  says : 

"And  as  all  common  carriers  combined  cannot,  directly  or  indirectly,  de< 
stroy  or  interrupt  the  common  right  by  stopping  their  branch  of  the  public 
service  while  they  remain  in  that  service,  so  neither  all  of  them  together,  nor 
one  alone,  can  directly  or  indirectly  deprive  any  individual  of  his  lawful  en- 
joyment of  the  common  right.  Equality,  in  the  sense  of  freedom  from  un- 
reasonable discrimination,  being  of  the  very  substance  of  the  common  right, 
an  individual  is  deprived  of  bis  lawful  enjoyment  of  the  common  right  when 
he  is  subjected  to  unreasonable  and  injurious  discrimination  in  respect  to 
terms,  facilities,  or  accommodations.  *  •  •  A  denial  of  the  entire  right 
of  service  by  a  refusal  to  carry  differs,  if  at  all,  in  degree  only,  and  in  the 
amount  of  damage  done,  and  not  in  the  essential  character  of  the  act,  from 
a  denial  of  the  right  in  part  by  an  unreasonable  discrimination  in  terms,  fa- 
cilities, or  accommodations.  Whether  the  denial  is  general  by  refusing  to 
furnish  any  transportation  whatever,  or  special,  by  refusing  to  carry  for  one 
person  or  his  goods;  whether  it  is  direct,  by  expressly  refusing  to  carry,  or 
indirect,  by  imposing  such  unreasonable  terms,  facilities,  or  accommodations 
as  render  carriage  undesirable;  whether  unreasonableness  of  terms,  facilities, 
or  accommodations  operates  as  a  total  or  a  partial  denial  of  the  right;  and 
whether  the  unreasonableness  is  in  the  intrinsic  individual  nature  of  the 
terms,  facilities,  or  accommodations,  or  in  their  discriminating,' collective, 
and  comparative  character, — the  right  denied  is  one  and  the  same  common 
right  which  would  not  be  a  right  if  it  could  be  rightfully  denied,  and  would 
not  be  common  in  the  legal  sense  if  it  could  be  legally  subjected  to  unreason- 
able discrimination  and  parceled  out  among  them  in  unreasonable,  superior, 
and  inferior  grades,  at  the  behest  of  the  servant  from  whom  the  service  is 
doe." 

In  the  present  ease  the  question  whether  the  defendants  refuse  to 
carry  for  the  oomplainants  at  a  reasonable  compensation  resolves  it- 
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self  into  another  form.  Can  the  defendants  lawfully  reqaire  the  com- 
plainants to  pay  more  for  carrying  the  same  kind  of  merchandise, 
under  like  conditions,  to  the  same  places,  than  they  charge  to  others, 
because  the  complainants  refuse  to  patronize  the  defendants  excla- 
sively,  while  other  shippers  do  not  ?  The  fact  that  the  carrier  charges 
some  less  than  others  for  the  same  service  is  merely  evidence  for  the 
latter,  tending  to  show  that  he  charges  them  too  much ;  but,  when  it 
appears  that  the  charges  are  greater  than  those  ordinarily  and  uni- 
formly made  to  others  for  similiar  services,  the  fact  is  not  only  com- 
petent evidence  against  the  carrier,  but  cogent  evidence,  and  shifts 
upon  him  the  burden  of  justifying  the  exceptional  charge.  The  es- 
timate placed  by  a  party  upon  the  value  of  his  own  services  of  prop- 
erty is  always  sufficient,  against  him,  to  establish  the  real  value; 
but  it  has  augmented  probative  force,  and  is  almost  conolasive 
against  him,  when  he  has  adopted  it  in  a  long-continaed  and  exten- 
sive course  of  business  dealings,  and  held  it  out  as  a  fixed  and.  no- 
torious standard  for  the  information  of.  the  public. 

The  defendants  assume  to  justify  upon  the  theory  that  a  carrier 
may  regulate  his  charges  upon  the  basis  of  the  quantity  of  goods  de- 
livered to  him  for  transportation  by  different  shippers,  and  that  their 
discrimination  against  the  plaintiff  is  in  substance  one  made  with 
reference  to  the  quantity  of  merchandise  furnished  by  them  for  car- 
riage. Courts  of  law  have  always  recognized  the  rights  of  carriers 
to  regulate  their  charges  with  reference  to  the  quantity  of  merchandise 
carried  for  the  shipper,  either  at  a  given  shipment,  or  during  a  given 
period  of  time,  although  public  sentiment  in  many  communities  has 
objected  to  such  discriminations,  and  crystallized  into  legislative  con- 
demnation of  the  practice.  By  the  English  statutes  (17  &  18  Vict. 
c.  3i)  railway  and  canal  carriers  are  prohibited  from  "giving  any 
undue  or  unreasonable  preference  or  advantage  to  or  in  favor  of  any 
particular  description  of  traffic,  in  any  respect  whatever,"  in  the  re- 
ceiving, forwarding,  and  delivery  of  traffic;  but  under  these  provis- 
ions of  positive  law  the  courts  have  held  that  it  is  not  an  undne 
preference  to  give  lower  rates  for  larger  quantities  of  freight.  Ran- 
some  V.  Eastern  C.  R.  Co.,  1  Nev.  &  McN.  63, 155;  Nicholson  v.  Great 
Western  Ry.  Co.,  Id.  121;  Strick  v.  Swansea  Canal  Co.,  16  C.  B.  (N. 
S.)  245;  Greenop  v.  S.  E.  R.  Co.,  2  Nev.  &  MoN.  319. 

These  decisions  proceed  upon  the  ground  that  the  carrier  is  en- 
titled to  take  into  consideration  the  question  of  his  own  profits  and 
interests  in  determining  what  charges  are  reasonable.  He  may  be 
able  to  carry  a  large  quantity  of  goods,  under  some  circumstances, 
at  no  greater  expense  than  would  be  required  to  carry  a  smaller  quan- 
tity. His  fair  compensation  for  carrying  the  smaller  quantity  might 
not  be  correctly  measured  by  the  rate  per  pound,  per  bushel,  or  per 
mile  charged  for  the  larger.  If  he  is  assured  of  regular  shipments 
at  given  thnes,  he  may  be  able  to  make  more  economical  arrange- 
ments for  transportation.    By  extending  special  indocemeats  to  the 
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pabUe  for  patronage  he  maj  be  able  to  increase  his  buBmess,  with- 
oot  a  correspondiDg  increase  of  capital  or  expense  in  transacting  it, 
and  thus  derive  a  lai^ger  profit.  He  is  therefore  jastified  in  making 
discriminations  bj  a  scale  of  rates  having  reference  to  a  standard  of 
fair  remnneration  of  all  who  patronize  him.  But  it  is  impossible  to 
maintain  that  any  analogy  exists  between  a  discrimination  based  upon 
the  quantity  of  business  furnished  by  different  classes  of  shippers, 
and  one  which  altogether  ignores  this  consideration,  and  has  no  re- 
lation to  the  profits  or  compensation  which  the  carrier  ought  to  de- 
rive for  a  given  quantnm  of  service. 

The  proposition  is  speciously  put  that  the  carrier  may  reasonably 
discriminate  between  two  classes  of  shippers,  the  regular  and  the 
easnal;  and  that  such  is  the  only  discrimination  here.  Undoubtedly 
the  carrier  may  adopt  a  commutative  system,  whereby  those  who  fur- 
nish him  a  regular  traffic  may  obtain  reduced  rates,  just  as  he  may 
properly  regulate  his  charges  upon  the  basis  of  the  quantity  of  traffic 
which  be  receives  from  different  classes  of  shippers.  But  this  is  not 
the  proposition  to  be  discussed.  The  defendants  assume  to  discrim- 
inate against  the  complainants,  not  because  they  do  not  furnish 
them  a  regular  business,  or  a  given  number  of  shipments,  or  a  certain 
quantity  of  merchandise  to  carry,  but  because  they  refuse  to  patronize 
the  defendants  exclusively.  The  question  is  whether  the  defendants 
refuse  to  carry  for  the  complainants  on  reasonable  terms.  The  de- 
fendants, to  maintain  the  affirmative,  assert  that  their  charges  are 
(air  because  they  do  not  have  the  whole  of  the  complainants'  carrying 
business.  But  it  can  never  be  material  to  consider  whether  the  car- 
rier is  permitted  to  enjoy  a  monopoly  of  the  transportation  for  a  par- 
ticular individual,  or  class  of  individuals,  in  ascertaining  what  is  rea- 
lonable  compensation  for  the  services  actually  rendered  to  him  or 
them.  Such  a  consideration  might  be  influential  in  inducing  parties 
to  contract  in  advance;  but  it  has  no  legitimate  bearing  upon  the 
Taloe  of  services  rendered  without  a  special  contract,  or  which  are 
rendered  because  the  law  requires  them  to  be  rendered  for  a  fair  re- 
mnneration. 

k  common  carrier  "is  in  the  exercise  of  a  sort  of  public  office,  and 
has  public  duties  to  perform,  from  which  he  should  not  be  permitted 
to  exonorate  himself."  Nelson,  J.,  in  New  Jertey  Steam  Nav.  Co. 
T.  Merchants'  Bank,  6  How.  344.  His  obligations  and  liabilities  are 
not  dependent  upon  contract,  though  they  may  be  modified  and  lim- 
ited by  contract.  They  are  imposed  by  the  law,  from  the  public 
nature  of  his  employment.  Hannibal  R.  R.  v.  Swift,  12  Wall.  2C2. 
As  their  business  is  "affected  with  a  public  interest,"  it  is  subject  to 
legislative  regulation.  "In  matters  which  do  affect  the  public  enter- 
est,  and  as  to  which  legislative  control  may  be  exercised,  if  there  are 
no  statutory  regulations  upon  the  subject,  the  courts  must  determine 
vhst  is  reasonable."  Waite,  G.  J.,  in  Munnv.  Illinois,  94  U.  S.  113. 
134.    It  is  upon  this  foundation,  and  not  alone  because  the  business 
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of  common  earners  is  so  largely  ooniroUed  by  oorporatioQS  ezereis- 
ing  under  franchises  the  privileges  which  are  held  in  trnst  for  the 
public  benefit,  that  the  courts  have  so  strenaonsly  resisted  their  at- 
tempts, by  special  contracts  or  unfair  preferences,  to  disoriminaie 
between  those  whom  it  is  their  duty  to  serve  impartially.  And  the 
courts  are  especially  solicitous  to  disconntenance  all  contracts  or 
arrangements  by  these  public  servants  which  savor  of  a  purpose  to 
stifle  competition  or  repress  rivalry  in  the  departments  of  business 
in  which  they  ply  their  vocation.  Illustrations  are  found  in  the 
cases  of  State  v.  Hartford  <t  N.  H.  R.  Co.,  39  Conn.  538;  Hooker  v. 
Vandewater,  4  Denio,  349 ;  W.  U.  Tel.  Co.  v.  Qdcago  &  P.  R.  Co., 
86  111.  246;  Coe  v.  Louisville  d  N.  R.  Co.,  8  Fed.  Rep.  775. 

The  vice  of  the  discrimination  here  is  that  it  is  calculated  to  coerce 
all  those  who  have  occasion  to  employ  common  carriers  between  New 
York  and  Cuba  from  employing  snob  agencies  as  may  offer.  Its 
tendency  is  to  deprive  the  public  of  their  legitimate  opportunities  to 
obtain  carriage  on  the  best  terms  they  can.  If  it  is  tolerated,  it  will 
result  practically  in  giving  the  defendants  a  monopoly  of  the  carry- 
ing trade  between  these  places.  Manifestly  it  is  enforced  by  the  de- 
fendants in  order  to  discourage  all  others  from  attempting  to  serve 
the  public  as  carriers  between  these  places.  Such  discrimination  is 
not  only  unreasonable,  but  is  odious.  Ordinarily  the  remedy  against 
a  carrier  is  at  law  for  damages  for  a  refusal  to  carry,  or  to  recover 
the  excess  of  charges  paid  to  obtain  the  delivery  of  goods.  The 
sp«cial  circumstances  in  this  case  indicate  that  such  a  remedy  would 
not  afford  complete  and  adequate  redress,  "as  practical  and  efficient 
to  the  ends  of  justice"  as  the  remedy  in  equity.  Watson  v.  Suther' 
land,  5  Wall.  74. 

The  motion  for  an  injunction  is  granted. 

NOTE. 

Where  such  a  corporation,  as  a  common  carrier  of  freiglifs,  In  oonBideration  of  the 
fact  that  a  shipper  famiahed  a  greater  quantity  of  freights  than  other  shippers  dnring 
a  glren  term,  agrees  to  make  a  rebate  on  the  published  tari£f  on  such  freights,  to  Uie 
prejudice  of  the  other  shippers  of  like  freights  under  the  same  circumstances,  held,  such 
a  contract  is  an  unlawftil  discrimination  in  favor  of  the  larger  shipper,  tending  to  cre- 
ate monoply,  destroy  oompetition,  injure,  if  not  destroy,  the  business  of  smaller  op- 
erators, contrary  to  public  policy,  and  will  be  declared  void  at  the  instance  of  parties 
injured  thereby.  Such  a  contract  of  discrimination  cannot  be  upheld  simply  because 
the  favored  shipper  may  furnish  for  shipment  during  the  year  a  larger  freightage  ia 
the  aggregate  tlian  any  other  shipper,  or  more  than  all  others  combined.  A  discrim- 
ination resting  exclusively  on  such  a  basis  will  not  be  sustained.  Scofield  v.  Lake 
Shore  <fc  M.  S.  By.  C!o.,  (Ohio,)  3  N.  E.  Hep.  907. 

Disci-lniinations  in  rates  of  freight  charged  by  a  railroad  company  to  sbippeis,  based 
solely  on  the  amount  of  freight  shipped,  without  reference  to  any  conditions  tending 
to  decrease  the  cost  of  transportation,  are  discriminations  in  faror  of  capital,  are  con- 
trary to  sound  public  policy,  violative  of  that  equality  of  rights  guarantied  to  every 
citizen,  and  a  wrong  to  the  disfavored  party,  for  which  he  is  entitled  to  recover  from 
the  railroad  company  the  amount  of  freight  paid  by  him  in  excess  of  the  rates  ac- 
corded by  it  to  his  most  ftivored  competitor,  with  interest  onsuch  sum.  Hays  v.  Penn- 
sylvania Co.,  12  Fed.  Rep.  309. 

It  is  held  in  Bagan  v.  Aiken,  9  Lea,  609,  that  in  order  to  secure  fi^ight  which  wonlA 
otherwise  go  to  a  different  route,  a  railroad  company  may  discriminate  in  rates  in  fa- 
vor of  peisons  living  at  a  distance  from  its  route,  provided  its  charges  against  6theis 
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DOtsimilarlysitnatedisreasonable.  Theconrtsay:  "  Discrimination  Id  rates  of  freights 
if  birand  reasonable,  and  founded  on  grounds  consistent  with  public  interest,  are  al- 
lowable. Herah  t.  Morthern,  Cent.  Ry.  Co.,  74  Pa.  St.  181;  Chicago,  etc.,  B.  Co.  t.  Peo- 
ple. 67  IlL  11;  Fitohburg  B.  Co.  ▼.  Gase,  12  Gray,  398.  The  important  point  to  every 
fraghter  is  that  the  chu^e  shall  be  reasonable,  and  a  right  of  action  will  not  exist  in 
laTor  of  any  one  unless  it  be  shown  that  unreasonable  inequality  had  been  made  to  his 
detriment.  A  reasonable  price  paid  by  such  a  party  is  not  made  unreasonable  by  a 
less  price  paid  by  others;  or,  as  said  by  Cbompiox,  J.,  to  the  plaintiff,  upon  the  trial  of 
such  a  suit:  'Tne  charging  another  party ^oo  little  is  not  charging  you  too  much.' 
Gaiton  V.  Bristol  &  £.  Ky.  Co.,  I  Best  &  8.  U2.  154,  165;  McDuffee  v.  Portland  <fc  K.  B. 
B.,  52  K.  H.  430.  In  determining  whether  a  company  has  given  undue  preference  to  a 
panicular  person,  the  court  may  loolc  to  the  interests  of  the  company.  Banaome  T. 
Eastern  Counties  By.  Co.,  1  C.  B.  (N.  8.)  437;  [Barber  v.  Brown,]  Id.  136.  In  other 
vords,  if  the  charge  on  tlie  f;oods  of  the  party  complaining  is  reasonable,  and  such  as 
the  company  would  be  required  to  adliere  to  as  to  all  persons  in  like  condition,  it  may, 
nevertheless,  lower  the  charge  of  anotlier  person,  if  it  be  to  the  advantage  of  the  com- 
fany,  not  inconsistent  witli  the  public  interest,  and  based  on  a  sufficient  reason." 

In  Johnson  v.  Pensacola  &  P.  K.  Co.,  16  Fla.  628,  it  is  held  that  a  common  carrier  is 
boond  to  carry  for  •  reasonable  remuneration,  but  is  not  bound  to  carry  at  the  same 
price  for  all.  Theconrtsay:  "Our  conclusions  are  that,  as  agaiust  a  common  or  pub- 
lic carrier,  every  person  has  the  same  right ;  that  in  all  cases,  where  his  conuuon  duty 
controls,  he  cannot  refuse  A.  and  accommodate  B.;  that  all,  the  entire  public,  have  the 
right  to  the  same  carriage  for  a  reasonable  price,  and  at  a  reasonable  cbar!;e  for  the 
•errioes  performed ;  that  the  commonness  of  the  duty  to  carry  for  all,  does  nut  involve 
aoommonness  or  equality  of  compensation  or  diarge;  that  all  the  shipper  can  asic  of 
a  common  carrier  is  that  for  the  service  performed  be  shall  cliatge  no  more  than  a 
reasonable  sum  to  him ;  that  whatever  the  carrier  charges  another  more  or  less  than  the 
price  charged  a  particular  individual  may  be  a  matter  of  evidence  in  determining 
whether  a  charge  is  too  much  or  too  little  for  the  services  performed,  and  that  the  differ- 
oice  between  the  charges  cannot  be  the  measure  of  damages  in  any  case  unless  it  is  es- 
tablished b^  proof  that  the  smaller  charge  is  the  true,  reasonable  charge  in  view  of  the 
transportation  furnished,  and  that  the  higher  rliarge  is  excessive  to  that  degree.  The 
obligation  in  this  matter  must  be  reciprocal.  AVhere  there  is  no  express  contract  the 
common-law  action  by  the  carrier  against  the  shipper  is  for  a  g^teuttum  inentii,  and  the 
liability  of  the  shipper  is  for  a  reasonable  sum  in  view  of  the  service  performed  for  him. 
What  is  charged  another  person,  or  the  usual  charge  made  against  many  others,  (the 
freight  tarifT,)  is  matter  of  evidence  admissible  to  ascertain  the  value  of  the  services  |>er- 
formed.  In  every  case  tlie  l^ality  of  the  charge  is  established  and  measured  by  the  value 
of  the  services  pofonned,  and  not  by  what  is  chargeti  another,  unless  what  is  charged 
the  other  is  the  compensating  sum,  in  which  event  it  is  the  proper  sum,  not  on  account 
of  its  eq  uality,  but  because  of  the  relation  it  bears  to  the  value  of  the  services  performed 
ta  an  adequate  compensation  therefor.  To  sum  the  whole  matter  up,  the  common  law 
is  that  a  common  carrier  shall  not  charge  excessive  freights.  It  protects  the  individual 
from  extortion,  and  limits  the  carrier  to  a  reasonable  rate ;  and  this  on  account  of  the 
lactthat  he  exercises  a  public  eiuplnyment,  enjoys  exclusive  franchises  and  privileges, 
derived,,  in  the  case  of  the  defendant  "here,  by  grant  from  the  state.  The  rule  is  not  that 
ill  shall  t>e  charged  equally,  but  reasonably,  because  the  law  is  for  the  reasonable  charge 
and  not  the  eqnal  charge.  A  statement  of  inequality  does  not  make  a  legal  cause  of 
action,  because  it  is  not  necessarily  unreasonable.  It  would  be  a  strange  rule  indeed  that 
would  authorize  a  shipper,  after  being  compelled  to  pay  Iiis  freiRlita  according  to  es- 
tablished rates,  to  look  around  and  find  some  smaller  charge  for  the  same  service  dur- 
ing the  same  time  which  may  be  either  as  a  gratuity,  or  a  sale  of  services  at  a  non-com- 
ftoaatiDK  rate,  or  less  than  the  reasonable  charge,  and  claim  his  damages  according  to 
thisditfereiice,  based  upon  an  inequality  not  general  in  itx  character,  but  existing  only 
by  virtue  of  a  charge  made  for  the  same  service  against  one  other  person." 
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Bankbbs*  &  Mbbchantb'  Tel.  Go.  of  hmiustk  v.  Bahxsbs'  &  Mx»> 
0HAMT8'  Tel.  Co.  of  Mew  Yobs. 

iOireuit  Oourt.  D.  Indiana.    April  84,  1886.) 

1.  Telbokaph  Coupanibs— Contract  to  Put  dp  Wihbs— Goincoir-LAW  Lmv. 
One  who,  under  contract  with  a  telegraph  company,  has  strung  wires  opoa 
the  poles  of  the  company,  cannot,  without  an  agreement  to  that  eflbct,  retidn 
possession  and  assert  a  Hen  by  turning  the  ends  of  the  wires  into  the  groimd. 
%.  Bam»— LiKN  POB  Labos— Rbv.  St.  Ikd.  1881,  §  6286. 

A  contractor  who  is  employed  by  ^  telegraph  company  to  put  on  arms  and 
insulators,  and  string  wires  on  poles,  the  material  to  be  furnished  by  the  com- 
pany, at  a  designated  rate  per  mile,  is  not  an  employe  within  the  meaning  of 
Hev.  St.  Ind.  W&l,  g  S286,  and  entitled  to  a  lien  for  the  work  so  done. 


pai 
Re 


In  Chancery.  Excdptions  to  master's  report  on  mterreiiing  peti* 
tion  of  James  E.  Yane. 

Woods,  J.  The  two  questions  presented  for  decision  are  stated 
by  the  master  as  follows : 

"(1)  Mr.  Yane,  the  petitioner,  was  employed  by  the  telegraph  company  to 
put  on  arms  and  insulators,  and  to  string  six  additional  wires,  (the  company 
having  already  four  wires  in  use,)  on  the  poles  of  the  company  from  Free- 
port  junction,  Oliio,  to  Lake  Station,  Indiana,  a  distance  of  248  miles,  for 
^5  per  mile.  The  company  agreed  to  furnish  and  deliver  to  Vane,  at  the 
nearest  accessible  railway  stations,  all  the  necessary  material  for  the  work. 
Yane  was  to  do  or  furnish  the  labor  necessary  to  string  the  wires,  etc.  He 
did  the  work,  hiring  men  for  the  purpose  and  assisting  in  person." 

The  master  is  of  the  opinion  that  in  doing  this  work  Mr.  Yane  was 
an  employe  of  the  company  within  the  meaning  of  section  6286  of 
the  Revised  Statutes  of  Indiana  of  1881. 

"(2)  Yane  also  asserts  a  right  to  a  common-law  lien  baaed  upon  the  foU 
lowing  facts,  which  are  not  controverted:  The  contract  with  Yane  was  made 
in  June,  1884.  November  12, 1884,  the  work  was  practically  done,  but  the  con- 
nections  were  not  made.  Mr.  Yane  kept  possession  of  the  wires  by  refusing 
to  allow  connections  to  be  made,  and  turned  the  ends  of  the  wires  down  into 
the  g^und.  He  retained  such  possession  until  November  20,  1884,  when  he 
delivered  possession  to  the  receiver,  with  an  agreement  that  such  delivery 
was  not  to  impair  any  rights  or  lien  he  might  then  have  by  virtae  of  such 
possession.  He  had  such  possession  when  the  order  allowing  the  issue  of 
receiver's  certificates  was  made,  and  also  when  the  certificates  were  issued, 
November  11,  1884.  I  report  and  find  that,  by  perfecting  his  claim  for  a  lien 
under  the  statute,  Mr.  Yane  waived  the  right,  if  he  bad  any,  to  assert  his 
common-law  lien." 

In  the  opinion  of  the  court,  the  petitioner  had  no  lien  at  eommon 
law  or  in  equity,  and  was  not  an  employe  of  the  telegraph  company 
within  the  meaning  of  the  statute  referred  to  by  the  master.  That 
statute  provides  that  "the  employes  of  any  corporation  doing  basiness 
in  this  state  shall  he  entitled  to  have  and  hold  a  first  and  senior  lien 
upon  the  corporate  property,  and  the  earnings  thereof,  for  all  work 
and  labor  done  by  such  employes  for  such  corporation."  To  be  en- 
titled to  the  benefits  of  this  statute,  and  others  of  like  character  since 
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enacted,  I  think  it  elear  that  the  employe  mnat  have  been  a  servant, 
bound  in  some  degree  at  least  to  the  duties  td  a  servant,  and  not,  like 
the  petitioner,  a  mere  contractor,  bound  only  to  prodace  or  cause  to 
be  produced  a  certain  result, —  a  result  of  labor,  to  be  sure, — but  free 
to  dispose  of  his  own  time  and  personal  efforts  according  to  his  pleas- 
ore,  without  responsibility  to  the  other  party. 

Id  respeot  to  the  sums  found  due  the  petitioner,  the  report  is  eoO" 
firmed,  bnt  to  the  allowance  of  a  lien  exceptions  sustained.  Ordered 
aecordingljf. 


Tatlob  and  others  v.  Bobbbtsom  and  others.* 

lOircuit  Court.  K  D.  lUinoii.    May  24, 1886.) 

1.  Equitt — ^Praoticb— Mastkk's  Rkpobt— Excbptiok. 

Report  of  master  u[)on  question  not  referred  to  him  bj  court  is  erroneone, 
and  subject  to  exception  by  party  aggrieved. 
8.  Sake — Rrbors — Restatement  ov  Account. 

Small  errors  in  master's  statement  of  an  account  held  not  ground  for  re- 
quiring him  to  restate  account,  even  in  case  in  which  exceptions  to  his  report 
were  sustained  on  other  grounds. 

Blodoett,  J.  On  a  former  hearing  of  this  case  *  the  question  of  the 
complainants'  right  to  redeem  the  premises  in  controversy  was  fully 
eonsidered,  and  such  right  to  redeem  sustained,  and  a  reference  made 
to  one  of  the  masters  of  the  courc  to  state  the  account  between  the 
parties.  By  the  master's  report,  filed  on  July  15,  1885,  it  is  found 
that  there  was  due  to  the  widow,  heirs,  and  representatives  of  David 
B.  Green,  on  June  12,  1885,  the  sum  of  $45,641.66  as  the  amount 
required  to  be  paid  to  redeem  the  property  in  qnestion  from  the  lien 
tiiereon  held  by  the  estate  of  said  David  B.  Green.  By  a  recent  order 
of  the  court,  the  master  hais  brought  the  statement  of  account  to  the 
first  day  of  April,  1886,  showing  the  amount  then  due  the  estate  of 
Green  to  be  $45,842.86.  Both  complainants  and  defendants  have 
filed  exceptions  to  the  master's  report,  which  have  been  argued  by 
tounsel,  and  duly  considered. 

The  first  exception  of  the  complainant  is  to  the  finding  of  the 
master  that  the  allegations  of  fraud  in  the  bill  are  not  sustained  by 
the  proof.  This  exception  is,  I  think,  well  taken,  because  the  find- 
ing is  upon  a  matter  not  referred  to  the  master  to  consider  or  report 
opon.  The  only  reference  to  the  master  was  to  take  and  consider 
proofs  upon  the  question  of  the  amount  to  be  paid  by  complainant 
to  redeem  the  premises  in  question  from  the  lien  of  the  Green  es> 
tate;  ail  questions  as  to  fraudulent  conduct  of  the  defendants,  or  any 
<rf  them,  having  been  considered  and  passed  upon  at  a  former  hear- 

'Keported  by  Russell  H.  Curtis,  Esq.,  of  the  Chicago  bar. 
'21Fed.  Sep.  209. 
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ing,  and  before  the  reference  now  in  question.  The  report  will  there- 
fore be  referred  back  to  the  master,  with  directions  to  strike  ont  from 
it  the  clause  stating  that  he  finds  the  principal  allegations  in  the  bill 
sustained  by  the  proof,  except  the  allegation  of  fraud  against  the  de- 
fendants. 

All  the  other  exceptions  of  the  complainant  refer  to  the  allowance 
of  items  of  credit  to  the  defendants,  the  widow,  heirs,  and  trustees  of 
David  B.  Green.  Some  of  these  minor  items,  such  as  the  charge  of 
$68.41  for  taking  possession  of  the  premises  in  question,  and  $163.45 
for  the  costs  and  expenses  of  a  trustee's  sale,  are,  I  think,  im- 
properly included  in  the  credits  given  the  defendants,  but  the  amoani 
is  too  small  to  justify  or  require  a  restatement  of  the  account  for  the 
purpose  of  eliminating  these  items.  In  all  other  particulars  the 
master  has,  I  think,  adopted  what  seems  to  me  to  be  a  just  and 
equitable  rule  of  allowance  of  compensation  towards  the  defendants, 
and  the  complainant's  exceptions  to  the  master's  report  are  therefore 
^  overruled,  saving  only  the  first. 

The  exceptions  filed  by  the  defendants  go  only  to  the  equities  of  the 
case,  and  after  a  careful  review  of  the  conclusions  which  I  announced 
upon  a  former  hearing,  and  notwithstanding  a  due  consideration  of 
the  able  and  carefully  prepared  arguments  presented  on  the  hearing 
of  the  exceptions,  I  still  feel  compelled  to  adhere  to  the  decree  here- 
tofore entered  in  the  case. 

At  the  late  hearing,  both  complainants  and  defendants  were  allowed 
to  amend  their  pleadings,  but  these  amendments  introduce  no  features 
in  the  case  which  have  not  been  considered  on  the  former  hearing, 
and  were  allowed  for  the  purpose  of  more  sharply  and  clearly  defining 
on  the  record  the  lines  of  attack  and  defense. 

The  exceptions  of  the  complainants  and  defendants  are  overruled, 
and  a  decree  will  be  entered  allowing  the  complainants  to  redeem,  by 
paying  the  widow  and  heirs  of  David  B.  Green,  deceased,  or  to  Messrs. 
Paddock  &  Aidis,  their  solicitors,  the  sum  of  $45,342.86,  with  inter- 
est thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  first  day 
of  April  last,  within  90  days  from  the  entry  of  the  decree ;  and  also 
decreeing  that  upon  the  payment  of  such  sum,  or,  in  case  said  de- 
fendants, or  their  solicitors,  shall  refuse  to  receive  the  same,  on  the 
payment  of  the  same  into  court,  the  defendants,  widow,  heirs,  and 
trustees  of  David  B.  Green,  shall  convey  to  complainants  all  and  each 
of  their  respective  rights,  title,  and  interest  in  and  to  the  property  in 
controversy  in  this  case. 
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Unitbd  Statks  V.  Pbmmsyltania  Co..  Eto.,  Ez'r.* 

(Dutriet  Court,  B.  D.  Penntyleamia.    April  80, 1886.) 

1.  TAXAnos— Legact  akd  SaocssBioir  Taxbs— Act  of  CoNaBxas  of  Juitb  80, 
1864. 

While  the  act  of  congress  of  June  80, 1864,  relating  to  legacy  and  sncces- 
Bion  taxes,  sabjected  the  property  of  a  decedent  to  lien,  it  created  no  personal 
liability  on  the  part  of  the  legatee. 
1  Sake— Act  of  Jui.t  18, 1886. 

The  act  of  congress  of  Jnly  18, 1866.  imposes  no  liability  upon  the  person 
having  the  property  in  charge  until  Uiere  haa  been  a  neglect  or  refusal  to 
pay,  after  demand. 

Trespass  on  the  Casd. 

The  jury  fonnd  the  following  speoial  verdict,  April  20,  1886 : 

'That  Willamina  E.  Smith  died  domiciled  in  the  city  of  Philadelphia,  in 
the  month  of  July,  1864,  leaving  a  last  will,  by  which  she  provided  th^t  there 
should  he  paid  to  her  nephew,  6.  Wymberly  Jones,  afterwards  known  as  G. 
¥.  J.  De  Renne,  for  his  own  use,  the  sum  of  $2,000;  and  to  Jane  Gray  the 
ram  of  3100;  and  that  all  her  residuary  estate,  real  and  personal,  should  be 
helJ  by  her  executor  in  trust  during  the  respective  life-times  of  her  brother, 
George  Washington  Smith,  and  her  sister,  Juliana  Smith,  to  pay  over  a 
moiety  of  the  net  income  thereof  to  each,  and  in  trust,  upon  the  decease  of 
each,  to  pay  over  the  principal  of  a  mqiety  to  his  and  lier  issae,  if  any  should 
then  be  living,  or  if  there  should  tlien  be  none,  to  pay  over  the  same  to  her 
nephew,  G.  Wymberly  Jones,  if  he  should  then  be  living,  and  if  he  should 
not,  to  bis  children,  or  failing  these,  to  charities;  that  Juliana  Smith  died 
without  issue  in  the  year  1867,  and  George  W.  Smith  died  without  issue  in 
the  year  1876.    George  W.  J.  De  Benne  survived  the  latter. 

"That  the  personal  property  of  which  the  testatrix  died  possessed  was 
worth  932,435.95.  She  also  died  seized  of  real  estate  in  the  city  of  Philadel- 
phia valued  at  $5,000;  of  real  estate  in  MifSin  county,  Pennsylvania,  valued 
at  81,111.10;  and  of  real  estate  in  Blalr  county,  Pennsylvania,  valued  at 
•800. 

"That  the  testatrix  appointed  as  the  executor  of  her  will,  her  brother, 
George  Washington  Smith,  and  her  nephew,  Greorge  W.  J.  De  Kenne;  that 
on  the  twentieth  of  July,  1864,  letters  testamentary  on  the  said  estate  were 
granted  by  the  register  of  wills  of  Philadelphia  county  to  George  W.  Smith, 
who  acted  as  sole  executor  until  his  decease,  in  the  year  1876. 

"Upon  the  decease  of  Juliana  Smith,  George  W.  J.  De  Benne  became  en- 
titled toa  moiety  of  the  personal  estate,  viz.,  916,624.75,  which  was  paid  over 
to  him  on  the  first  day  of  November,  1869,  by  the  said  executor.  A  moiety 
of  the  real  estate  also  vested  in  him  in  fee.  Letters  testamentary  upon  the 
decease  of  the  said  Smith  were  granted  by  said  register  of  wills  to  said  De 
Benne  on  the  twenty-sixth  day  of  May,  1876.  On  the  flrst  day  of  August, 
1876,  as  such  executor,  he  paid  to  himself  the  remaining  moiety  of  said  estate. 

"That  the  said  George  W.  J.  De  Benne  died  in  the  month  of  August,  1880. 
Letters  testamentary  upon  his  estate  were  granted  to  the  Pennsylvania  Com- 
pany for  Insurance  on  Lives  and  Granting  Annuities,  to  whom  letters  of 
administration  de  bonis  non  cum  testamento  annexo  upon  the  estate  of  the 
laid  Willamina  £.  Smith  were  also  granted  by  said  register  on  the  twelfth 
dayof  May,  188L 


'Beported  by  O.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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"That  the  said  George  W.  J.  De  Benne  filed  his  account,  showing  the  dis. 
tribution  of  said  estate,  in  the  office  of  said  register  of  wills,  on  the  sixteenth 
day  of  November,  1876.  Said  account  w.as  Anally  confirmed  by  the  orphans' 
court  of  said  county  on  the  seventeenth  day  of  October,  1877. 

"That  no  tax  was  ever  paid  to  the  United  States  on  any  portion  of  said 
estate. 

"That  the  jury  are  ignorant  in  point  of  law  on  which  side  they  ought, 
upon  these  facts,  to  find  a  verdict. 

"That  if  the  court  should  be  of  opinion  that  the  defendant  is  liable  fbr  a 
tax  of  two  per  centum  upon  the  legacy  of  $2,000  to  Oeorge  W.  J.  De  Benne, 
then  they  find  for  the  United  States  for  the  sum  of  $40. 

"That  if  the  court  should  be  of  opinion  that  the  defendant  is  liable  for  a 
tax  of  six  per  centum  on  the  legacy  of  $100  to  Jane  Gray,  then  they  find 
for  the  United  States  in  the  additional  sum  of  $6. 

"That  if  the  court  should  be  of  opinion  that  the  said  defendant  is  liable 
for  a  tax  of  two  per  centum  on  the  legacy  of  $16,626,  paid  to  George  W.  J. 
De  Benne  in  1867,  then  they  find  for  the  United  States  in  the  additional  sum 
of  $332.50. 

"That  if  the  court  should  be  of  opinion  that  the  defendant  is  liable  for  the 
tax  of  one  per  centum  on  the  life-interest  of  George  W.  Smith  in  the  sum  of 
$22,284,  then  they  find  for  the  United  States  in  the  additional  sum  of 
$222.84,  making  in  all  the  sum  of  $601.34. 

"But  if  the  court  be  of  the  opinion  that  the  defendant  is  not  liable  in  any 
amount,  then  they  find  for  the  defendant." 

John  K.  Valentine,  for  the  United  States. 
John  G.  Johnson,  for  defendant. 

BuTi/EB,  J.  This  suit  is  against  the  defendant  as  legal  representa- 
tive of  Oeorge  W.  J.  De  Benne,  a  legatee  under  the  \vill  of  WUlamina  E. 
Smith,  deceased,  who  died  in  Philadelphia,  July,  1864.  On  the  facts 
found  by  the  jury  the  defendant  is  entitled  to  judgment.  The  statute 
of  1864,  as  well  as  that  of  1862,  relating  to  legacy  and  succession 
taxes,  subjected  the  property  of  decedents  to  lieu  as  therein  provided, 
and  specified  very  particularly  the  method  of  enforcing  payment.  It 
did  not,  however,  create  a  personal  liability  on  the  part  of  the  legatee. 
If  the  act  of  1866  is  invoked  by  plaintiff,  it  is  suilicient  to  say  that 
this  act  makes  the  liability  of  the  person  having  the  property  in 
charge,  upon  a  neglect  or  refusal  to  pay  "after  demand."  The  verdict 
does  not  show  such  demand.  Whether  the  statute  is  applicable,  to 
the  legacy  and  saoceBsion  taxes  need  not  therefore  be  considered. 
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United  States  v.  Tbuoeb'  Adm'b.* 

(DiBlriet  Court,  B.  D.  Peimtj/hania.    May  4, 1886.) 

t  TAiAnos— Legacy  and  Succbbbioit  Taxes  —  Act  o»  Cokgbebb  of  Jtnra  80, 
1864. 

The  act  of  congress  of  June  SO,  1864,  made  legacy  and  succession  taxes  » 
lien  on  all  a  decedent's  property,  and  directed  the  executor  or  administrator  to 
pay  the  same  to  the  collector. 
i  Sake— 8aiT  Aoahtst  Executor  or  Aduikistbatob. 

The  act  of  confess  contains  no  provision  authorizing  a  suit  against  the  ex- 
ecutor or  administrator  on  his  neglecting  or  refusing  to  pay,  but  directs  that 
suit  ihall  be  brought  on  the  lien. 
t  Bawb— Who  Liabos  to  Suit. 

The  proTision  of  the  act  of  congresg  is  that  suit  tbatt  be  brotight  against  th« 
individual  in  possession,  and  under  it  no  other  remedy  can  be  resorted  to. 

Trespass  on  the  Case. 

John  K.  Valentine,  for  the  United  States. 

Bernard  Gilpin  and  Samuel  O.  Thompson,  for  defendant. 

Bdtler,  3.  This  is  one  of  several  suits  on  stale  claims  for  taxes, 
recently  brought  in  this  court.  The  statute  under  which  reoovery  is 
wnght  was  repealed  more  than  15  years  ago,  and  the  alleged  rights 
of  the  plaintiff  accraed  several  years  earlier.  The  construction  of  the 
statute  involved  might  have  been  of  serious  importance  to  the  gov- 
ernment before  the  repeal ;  now  it  is  not.  It  is  unnecessary,  there* 
fore,  to  do  much  more  tbaii  say  that  the  plaintiff  is  not  entitled  to 
recover  on  the  facts  found  by  the  jury.  The  statute  provided  a  spe- 
cific method  for  collecting  tax  on  legacies  and  successions.  The  tax 
vas  made  a  lien  on  all  the  decedent's  property,  and  the  adminis- 
trator or  executor  directed  to  pay  it  to  the  collector.  In  case  he  did 
not,  the  statute  provided  that  the  lien  should  be  enforced  by  suit 
against  any  one  having  possession,  and  the  property  be  sold  under 
the  judgment.  There  is  no  provision  for  suit  against  the  executor  or 
administrator ;  and  while  such  suit  might  be  sustained  for  the  failure 
to  pay,  in  the  absence  of  express  provision  for  enforcing  the  lien,  (be- 
fore referred  to,)  under  existing  circumstances  it  cannot.  The  direc- 
tion is  very  specific.  On  the  executor's  or  administrator's  failure  to 
pay,  it  provides  that  suit  shali  be  brought  against  the  individual  in 
pouession  to  enforce  the  lien.  The  remedy  is  an  ample  one,  and 
there  is  nothing  to  support  an  implication  that  any  other  was  con- 
templated. Where  a  statute  provides  a  method  for  enforcing  com- 
pliance with  its  provisions,  ordinarily  no  other  remedy  can  be  re- 
sorted to. 

While  I  believe  the  construction  indicated  to  be  the  only  one  ad- 
missible, I  incline  to  it  the  more  readily  because  a  different  construc- 
tion, at  this  time,  would  be  likely  to  result  in  serious  injustice,— or 

■Reported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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danfter,  at  least,  of  injnstice, — by  reqairing  individaals  to  pay,  from 
their  own  private  means,  moneys  which  should  have  been  paid  from 
the  legacies  and  distributive  shares  passing  through  their  hands, 
and  would  have  been  so  paid  if  tUe  proper  officers  of  the  government 
had  discharged  their  duties.  Executors  and  jadministrators  have  been 
allowed  to  make  distribution  under  decrees  of  the  state  courts,  (which 
were  supposed  to  be  a  protection,)  in  ignorance  of  the  claims  now 
set  up.  The  case  of  U.  S.  v.  Allen,  9  Ben.  154,  did  not  involve  this 
question,  nor  was  it  considered  by  either  counsel  or  court.  The  in- 
cidental allusion  to  it  in  the  opinion  is  wholly  unimportant. 

In  addition  to  what  has  been  said,  it  may  be  worth  while  to  remark 
that  the  subsequent  statute  of  1866  does  provide  a  remedy  against 
the  executor  or  administrator  for  willful  neglect  or  refusal  to  pay. 
But  no  such  neglect  or  refusal  has  been  found  in  this  case. 


United  Status  «.  Eellt,  Adm'x. 

{Dittriet  Court,  E.  D.  Penntyhania.    May  4, 1886.) 

Buti.br,  J.  For  the  reasons  given  in  the  opinion  this  day  filed  in  TT.  8.  ▼. 
TVttcAw'  Adm'r,  ante,  541,  judgment  must  be  entered  for  the  defendant  on  the  ver- 
dict. While  this  case  arises  under  the  subset^uent  statute  of  1866,  the  facts  found 
do  not  bring  the  defendant  within  the  provision  creating  personal  liability. 


Low   O.  FiSHEB. 
idreuit  Court,  D.  New  Jersey.    May  17, 1888.) 

1.  Assumpsit— Covenant— Contract  under  Seal- Verbal  Alteration^— 
Incorporation  in  Contract  of. Provision  for  Variation. 

Verbal  alterations  of  a  contract  under  seal,  which  materially  change  its 
character,  make  the  whole  agreement  parol,  and  assumpsit,  not  covenant,  is 
the  proper  form  of  remedy  for  its  breach;  but  the  principle  is  not  applicable 
when  provision  is  incorporated  in  the  contract  itself  for  a  variation  of  its 
terms,  and  for  ascertaining  the  new  rate  of  compensation  to  be  (Mowed  for  such 
damages. 

i.  Same — Arbitration— Bar  to  Action. 

Under  the  circumstances  of  this  case,  certain  sections  of  the  agreement, 
which  provide  that  questions  of  compensation  for  work  not  contemplated  by 
the  agreement  shall  be  settled  by  a  common  arbiter,  are  conditions  precedent 
that  bar  recovery  unless  the  declaratioa  contain  allegations  tliat  they  have 
been  performed,  or  averred  sufficient  excuse  for  non-performance.' 

In  Covenant.     Demurrer. 

Kays,  Huston  d  Kays,  for  demurrer. 

Francis  J.  Swayze,  contra. 

I  Respectinnf  provisions  in  a  contract  for  arbitration,  and  compliance  therewith  being 
*  condition  precedent  to  a  recovery  thereon,  see  Crossley  v.  Connectiont  Fire  Ins.  Co., 
27  Fed.  Bep.  SO,  and  note,  32,  33. 
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Nixon,  J.  This  suit  was  originally  brought  in  the  circuit  court  of 
the  oountj  of  Sussex.  A  general  demurrer  was  pat  in  to  the  decla- 
ration, and,  pending  the  proceedings  there  for  a  hearing,  the  case  was 
removed  into  this  court.  The  action  is  in  covenant.  The  declara- 
tion contains  two  counts,  assigning  two  breaches  of  the  contract.  The 
eonnsel  for  the  plaintiff,  on  the  argument,  admitted  that  the  first 
count  was  insufficient;  but  he  insisted  that  the  breach  in  the  second 
count  was  sufficiently  assigned  and  set  forth  to  sustain  the  suit. 

Two  questions  have  been  presented  and  argued :  (1)  Whether  an 
action  in  covenant  is  maintainable  upon  a  sealed  instrument,  when 
the  terms  of  the  contract  have  been  subsequently  and  materially 
modified  by  parol.  (2)  Whether  certain  sections  of  the  agreement, 
which  provided  that  questions  of  compensation  for  work  not  contem- 
plated by  the  agreement  should  be  settled  by  a  common  arbiter,  were 
conditions  precedent  that  barred  recovery  unless  the  declaration  con- 
tained allegations  that  they  had  been  performed,  or  averred  sufficient 
excuse  for  non-performance. 

1.  It  seems  to  be  now  understood  that  verbal  alterations  of  a  con- 
tract under  seal  which  materially  change  its  character,  make  the 
whole  agreement  parol,  and  that  assumpsit,  and  not  covenant,  is  the 
proper  form  of  the  remedy  for  its  breach.  But  the  principle  is  not 
applicable  when  provision  is  incorporated  in  the  contract  itself  for 
a  variation  of  its  terms,  and  for  ascertaining  the  new  rate  of  compen- 
sation to  be  allowed  for  such  changes.  In  the  present  case  the  con- 
tract was  for  grading  and  for  the  masonry  on  certain  specified  sec- 
tions of  the  New  Jersey  Midland  Extension  Bailroad,  for  definite 
prices,  the  work  to  be  executed  under  the  direction  of  the  chief  en- 
gineer of  the  Scranton  Construction  Company,  and  whose  determina- 
tion of  all  questions  arising  between  the  parties  should  be  final  and 
binding  upon  them.  Provisions  were  made  in  the  contract  for  vary- 
ing the  work  to  be  performed,  in  the  discretion  of  the  engineer,  and 
for  determining  the  rate  of  payment  to  be  allowed  for  the  changes. 
In  the  recent  case  of  Hamilton  v.  Hart,  1  Atl.  Bep.  2S4,  the  supreme 
court  of  Pennsylvania  carefully  considered  this  question,  and,  fol- 
lowing Carrier  v.  Dilworth,  59  Pa.  St.  406,  held  that  covenant,  and 
not  assumpsit,  was  the  correct  form  of  the  action  in  cases  where  a 
contract  under  seal  had  been  varied  by  parol  agreements,  unless  the 
changes  in  the  contract  were  so  radical  as  to  make  substantially  a 
new  contract.  I  do  not  find  any  such  radical  changes  in  the  pres- 
ent case,  and  must  hold  that  the  action  is  properly  brought. 

3.  The  second  count  of  the  declaration  is  founded  upon  the  eleventh 
section  of  the  contract,  which  provides  "that  changes  in  the  align- 
ment, gradients,  and  forms  of  structures  may  be  made  at  the  direc- 
tion of  the  chief  engineer;  but  no  claims  for  damages  shall  be  made 
or  allowed  therefor,  nor  for  any  prospective  profits  or  work,  which 
may,  by  reason  of  such  changes,  be  abandoned ;  but  any  work  done 
upon  the  line  before  it  is  changed,  and  which  may  be  abandoned, 
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shall  be  paid  for  at  the  prices  fixed  in  this  contract ;  and  when  the 
new  alignments,  gradients,  or  forms  of  structures  substituted  for  those 
abandoned  shall,  in  the  opinion  of  tbe  chief  engineer,  materially  alter 
the  character  of  the  work,  he  shall  estimate  the  difference  in  value 
thereof,  and  due  allowance  shall  be  made  therefor,  according  to  tbe 
enhanced  or  diminished  value  of  the  work."  From  the  terms  of  the 
section  it  is  manifest  that,  before  a  suit  can  be  maintained  for  a  breach 
of  the  same,  two  things  are  necessary:  (1)  That  the  chief  engineer 
should  be  of  the  opinion  that  the  changes  made  in  the  alignment, 
gradients,  and  form  of  structures  have  materially  altered  the  char- 
acter  of  the  worki  and  (2)  that  he  shall  have  estimated  the  difference 
in  value.  Tbe  declaration  contains  no  allegations  that  the  chief 
engineer  had  any  such  opinion,  or  that  he  has  made  an  estimate  of  the 
amount  of  the  enhanced  value  of  the  work.  On  the  contrary,  it  simply 
alleges  "that  he  has  wholly  neglected  and  refused  so  to  do."  This  is 
hardly  sufficient.  Non  constat  that  the  facts  and  circumstances  of 
the  case  did  not  justify  his  neglect  and  refusal.  As  was  pertinently 
observed  by  Erle,  C.  J.,  in  Clark  v.  Watson,  18  C.  B.  (N.  S.)  278, 
when  considering  a  demurrer  to  a  declaration  in  a  very  analogous 
case :  "This  is  an  attempt  on  the  part  of  the  plaintiff  to  take  from 
the  defendant  the  protection  of  his  surveyor,  [or  arbiter,]  and  to  sub- 
stitute for  it  the  opinion  of  a  jury." 

It  is  not  necessary  to  say. whether  the  count  would  have  been  good 
if  it  had  alleged  that  the  neglect  and  refusal  of  the  chief  engineer  was 
fraudulent  or  in  bad  faith,  but  the  count,  in  its  present  form,  cannot 
be  upheld,  and  the  demurrer  must  be  sustained. 


QArrHEB  V.  Kansas  Gitt,  Etc.,  B.  Co. 
(OireuU  Court,  W.  D.  Tennessee.    May  22,  1886.) 

Nkw  Tbiaii— Inadequatb  Verdict  fob  Dauases. 

The  rule  thai  the  court  will  not  set  aside  a  verdict  because  of  a  difference 
of  opinion  as  to  the  amount  of  damages  that  should  have  been  allowed,  is 
consistently  adhered  to,  and  a  new  trial  may  be  granted,  where  the  Judge  is 
not  Batisfied  that  the  jury  acted  with  full  comprehension  of  the  force  oi  the 
proof  and  of  the  charge  of  the  court  upon  a  matter  in  dispute. 

Same— Case  in  JtroGMEsr. 

Where  the  jury  found  a  verdict  of  $350  for  personal  injury,  resulting  in  the 
death  of  a  voung  colored  girl,  in  a  suit  by  her  father  for  his  pecuniary  inter- 
est in  her  iffe,  and  there  was  an  issue  whether  the  parties  were  domiciled  in- 
Arliansas,  where  a  female  becomes  of  age  at  18  years,  or  in  Tennessee,  where 
she  is  not  of  age  until  she  becomes  21,  and  upon  this  issue  the  proof  was  un- 
satisfactory, and  the  court  was  not  satisfied  that  its  charge  was  sufiSciently 
definite  on  the  point,  a  now  trial  was  granted. 

Negliobncb — Action  for,  CAttsmo  Death— MBASURa  of  Dahagbs. 

Under  the  Arliansaa  statute,  and  those  like  it,  allowing  damages  for  negli- 
gence resulting  in  death,  only  the  pecuniary  interest  of  the  plaintifl  can  be 
recovered;  and  this  may  be  even  less  than  |260,  nnder  some  circumstances. 
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when  we  discard  the  sentiment  that  any  human  life  is  worth  more  than  such 
a  pittance  as  that,  which  sentiment  the  law  does  not  at  all  recognize  as  an 
element  of  damages;  nor  any  idea  of  punishment  for  the  negligence. 
4  Carrier — Who  is  a  Common  Carrieb^Skif?  is  thk  Missibstppi  Rivbe. 
Whether  a  skiff  carrying  an  occupont  for  pay  is  a  common  carrier,  in  the 
sense  of  the  rule  that  m  case  of  collision  a  passenger  is  not  responsible  for 
the  negligence  of  his  own  carrier,  guare. 

Motion  for  New  Trial. 

The  plaintiff's  child,  a  colored  girl  aboat  16  years  of  age,  was 
killed  by  collision  with  the  defendant's  transfer  boat  in  the  Missis- 
sippi  river,  near  the  Arkansas  shore,  soon  after  the  boat  had  left  the 
incline  of  the  railway.  She  was  one  of  the  oconpants  of  a  ski£F  com* 
ing  from  a  cotton  plantation,  and  had  paid  the  skiffman  for  her  pas-, 
sage,  as  many  persons  did  who  came  in  that  way  to  Memphis,  the 
skiff  being  kept  at  the  plantation  for  that  purpose.  The  steam-boat 
and  skiff  came  into  collision  under  circumstances  enabling  them  to 
set  up  negligence  against  each  other,  but  it  is  not  necessary  now  to 
state  the  circumstances.  The  jury  found  a  verdict  for  $250  for  the 
plaintiff;  the  court  having  charged  them  that  the  plaintiff  and  his 
child  were  not  responsible  for  any  contributory  negligence  of  the  skiff- 
man. 

Smith  dt  Collier,  for  the  motion. 

Newman  Erb,  contra. 

Haumond,  J.  This  case  presents  a  qaesiion  whether  persons  rid- 
ing in  skiffs  on  the  Mississippi  river  are  "passengers,"  and  the  skiffs 
"common  carriers,"  in  the  sense  of  the  rule  that  the  passenger  is  not  re- 
sponsible for  the  negligence  of  his  carrier  in  cases  of  injury  by  collision. 
It  was  ruled  in  favor  of  the  plaintiff  at  the  trial,  but  with  consider- 
able doubt,  particularly  in  view  of  the  case  of  Collins  v.  Davidson, 
19  Fed.  Bep.  83.  It  is  true,  it  is  not  shown  whether  the  plaintiff  in 
that  case  was  a  "passenger"  with  respect  to  the  fact  that  he  was  be- 
ing carried  for  pay;  but  it  may  be  doubtful  whether  there  is  not, 
even  where  they  are  carried  for  hire,  an  element  of  foolhardiness  in 
riding  in  a  skiff  in  the  neighborhood  and  close  proximity  of  passing 
steamers  on  this  river,  that  precludes  the  notion  of  treating  the  skiffs 
as  carriers,  and  assimilating  them  to  carriages  on  land.  It  does  not 
now  require  decision  here,  for  the  defendant  makes  no  complaint  of 
the  verdict,  and  on  the  plaintiff's  motion  for  a  new  trial  the  sole  ques- 
tion is  whether  the  court  should  set  the  verdict  aside  for  inadequacy. 
It  stands  precisely  upon  the  same  footing  as  a  motion  made  to  set 
aside  a  verdict  for  excessive  damages.  In  neither  case  should  a  court 
substitute  its  judgment  for  that  of  the  jury.  Brown  v.  Memphis,  etc., 
R.  Co.,  7  Fed.  Rep.  51;  Kirkpatrick  y.  Adams,  2Q.Fed.  Rep.  287; 
Muskegon  Bank  v.  Northwestern  Ins.  Co.,  19  Fed.  Rep.  405;  Lan- 
caster V.  Providence,  etc.,  Co.,  26  Fed.  Rep.  233. 
<  This  was  an  action  for  a  personal  injury  resulting  in  the  death  of  a 
colored  girl  about  16  years  of  age,  brought  by  her  father;  and  the  sole 
v.27F.no.7— 35 
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question,  under  the  charge  of  the  court,  as  to  which  no  exception  was 
taken,  was  the  extent  of  his  pecuniary  interest  in  her  life.  It  was 
urged  bj  defendant  that  they  were  citizens  of  Arkansas  where  the  in- 
jury  occurred,  andunder  the  statute  of  which  state  the  suit  was  brought. 
There  she  became  of  age  at  18,  and  it  was  argued  to  the  jury  that  be 
had  only  a  right  to  her  prospective  earnings  for  two  years.'  It  was 
claimed  by  the  plaintiff  that  they  were  citizens  of  Tennessee,  sojourn- 
ing in  Arkansas  to  work  on  a  plantation.  In  Tennessee  the  child 
would  not  become  of  age  until  21.  This  question  of  citizenship  was 
submitted  to  the  jary,  and  no  exception  is  taken  to  the  charge  on  that 
score;  but  it  is  said  that  the  jury  possibly  did  not  understand  it.  I 
think  they  did  fully,  for  it  was  a  very  intelligent  jury.  But  the  proof 
itself  was  far  from  satisfactory,  as,  perhaps,  it  .might  always  be  with 
a  class  of  people  who  are  wanting  in  many  of  the  possessions  and 
situations  in  relation  to  which  satisfactory  circumstances  are  found 
to  determine  a  question  of  domicile  oir  citizenship.  I  am  unable  to 
even  guess  from  the  proof,  and  we  can  look  nowhere  else,  how  the 
jury  arrived  at  this  verdict ;  but  here,  again,  the  trouble  is  that  in  all 
such  cases  it  is  impossible  to  calculate  the  damages  with  accuracy 
from  any  proof.  It  is  largely  a  matter  of  estimation  by  the  jury  from 
the  proof,  and  not  calculation. 

I  wish  to  avoid  wholly  a  determination  of  this  motion  upon  the 
purely  sentimental  argument  that  any  human  Ufe  is  worth  more  than 
$250.  The  most  valuable  of  lives,  the  lives  of  the  grandest  of  men 
and  women,  may  be  worth  less  than  that  sum,  in  an  action  under 
Lord  Campbell's  act,  and  those  of  our  states,  like  that  under  which 
this  suit  was  brought.  A  plaintiff  may  have  had  less  than  $250  pecun- 
iary interest  in  the  life  of  any  decedent.  The  sentiment  relied  on  so 
earnestly  here  is  not  at  all  an  element  in  the  action.  Nor  is  the  no- 
tion of  punishment  for  the  negligence.  The  court  so  told  the  jury, 
and  confined  them  strictly  to  the  cold  estimate  of  pecuniary  interest, 
and  I  think  that  is  the  law.  Lett  v.  St,  Lawrence,  etc.,  R.  Co.,  11 
Ont.  App.  1;  S.  C.  21  Amer.  &  Eng.  R,  Gas.  165.  This  is  one  of 
the  most  instructive  eases  on  this  subject,  and  represents  the  general 
law,  as  I  understand  it,  everywhere  that  these  acts  have  been  passed. 
Little  Rock,  etc.,  R.  R.  v.  Barker,  39  Ark.  491;  St.  Loais,  etc.,  R. 
Co.  V.  Freeman,  36  Ark.  41. 

Yet  I  do  not  feel  content  with  this  verdict ;  and,  while  discarding 
the  argument  just  considered,  leaving  to  the  jury  its  fullest  power, 
and  adhering  to  what  I  have  so  often  ruled  about  substituting  the 
judgment  of  the  judge  for  that  of  the  jury,  I  fear  the  verdict  may  be 
the  result  of  misapprehension  of  the  force  of  the  testimony  on  the 
subject  of  domicile.  If  the  parties  resided  in  Arkansas,  the  verdict 
might  be  rea8ona*ble  enough;  while  if  they  resided  in  Tennessee,  it 
might  not  be  adequate.  The  impression  made  on  my  mind  by  the 
proof,  inadequate  as  it  was,  was  that  with  this  class  of  people,  going 
from  plantation  to  plantation  to  work  in  the  cotton  fields,  they  were. 
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on  the  oircnmstanceB  proven,  legally  Tennessee  people,  temporarily 
in  Arkansas.  And  here  the  question  arises  whether  the  damages 
should  be  calculated,  so  far  as  they  can  be  subject  to  calculation  at 
all,  according  to  the  Tennessee  law,  or  that  of  Arkansas,  by  whose 
gracious  statute  any  damages  are  recoverable  at  all.  I  thought  they 
might  be  given  according  to  the  Tennessee  rule  of  nonage,  but  was 
not  sure  of  it,  and  am  not  now.  I  fear  the  jury  may  have  been  misled 
by  instructions  on  that  point  not  sufficiently  definite.  I  was  not 
very  certain  about  it,  and  perhaps  the  jary  were  as  uncertain  after 
the  charge  as  the  court  was. 

In  Armytage  v.  Haley,  4  Q.  B.  917,  there  was  n  verdict  of  £10  for 
a  broken  thigh,  and  the  court  granted  a  new  trial,  saying:  "A  new 
trial  on  a  mere  difFereuce  of  opinion  as  to  amount  of  damages  may 
not  be  granted,  but  here  are  no  damages  at  all."  I  do  not  think 
that  is  this  case,  for,  sentiment  aside,  a  father  may  have  a  very 
small  pecuniary  interest  in  the  life  of  a  young  girl,  much  less  than 
one  may  have  in  an  uninjured  thigh;  but  I  feel  here  that  possibly 
there  may  not  have  been  given  enough  by  the  jury  through  my  own 
fault,  although  counsel  have  been  kind  enough  to  say  that  they  take 
no  exception  to  the  charge. 

Again,  the  impression  made  on  my  mind  at  the  trial,  and  by  a  care- 
ful subsequent  reading  of  the  proof,  is  that  the  verdict  ought  to  have 
been  for  the  defendant  on  the  issue  of  negligence,  and  I  have  thought 
it  possible  "the  jury  gave  this  verdict  as  a  mere  solatium  through  sym- 
pathy for  this  poor  man.  If  the  defendant  had  a^ked  a  new  trial,  T 
should  grant  it  on  the  ground  that  such  was  a  possible  outcome  of  the 
trial.  I  would  not  set  aside  the  deliberate  verdict  of  a  jury  on  the 
proof  here  concerning  negligence,  either  way,  for  that  is  the  function 
of  the  jury  to  determine;  and,  although  there  is  this  suspicion  that  they 
gave  a  gratuitous  solatium,  I  must  take  it  on  this  motion  as  conclu- 
sively established  by  their  verdict  that  there  was  negligence.  And  I 
recognize  as  wise  the  policy  of  the  defendant  to  accept  the  verdict  and 
pay  it,  rather  than  go  to  the  expense  of  a  new  trial ;  but  at  the  same 
time,  as  the  court  would  have  found  the  fact  of  negligence  for  defend- 
ant, and  the  jury,  whose  province  it  was,  has  found  it  for  the  plain- 
tifip,  and  has  given  a  verdict  which  may  have  been  the  result  of  mis- 
apprehension as  to  proof  that  was  inadequate,  and  of  the  charge  of 
the  court  on  that  point,  there  is  on  my  part  a  doubtful  state  of  mind, 
which  seems  to  me,  when  there  is  no  writ  of  error,  and  this  court 
must  finally  determine  the  case,  to  make  it  just  to  both  parties  to  try 
the  ease  over  again  before  another  jury.  It  is,  at  last,  at  this  point 
that  the  judge  may  and  should  resort  to  his  power  to  grant  a  new 
trial  with  that  mobility  of  judgment  which  comprehends  within  the 
exercise  of  sonnd  discretion  a  reasonable  departure  from  any  fixed 
rule  of  decision, — and  there  can  be  no  very  fixed  rule  of  judgment  in 
such  matters, — and  at  the  same  time  a  consistent  and  strict  adherence 
to  the  principle  of  permitting  issues  of  fact  to  be  once,  and  once  only, 
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lairly  and  legally  tried,  in  good  faith,  by  the  jury,  and  not  hj  the 
court,  as  oar  constitution  and  laws  require. 
New  trial  granted* 


In  r«  Bust. 
(mitrtet  Otmrt.  If.  D.  Ntv>  Terk.    May  90. 1888.) 

1.  BAmcBUPTCT— A«8iohkk'§  Commibmok— Retkntioh  o»  Fuwdb. 

The  assignee  may  retain  from  the  funds  in  his  hands  the  amonnt  of  fees 
and  commissions  earned;  but  cannot  retain  a  sum  to  meet  any  additional  al- 
lowance the  court  may  see  fit  to  grant. 

2.  Saub— Deposit  nr  Bank— Loss  of  Interest. 

Where  the  assigfuee  fails  to  deposit  moneys  receiTed  ia  bank,  h«  it  liable  to 
the  estate  (or  any  interest  lost  through  auch  f  ailura. 

In  Bankruptey. 

In  May  or  Jane,  18B4,  the  assignee  received,  on  account  of  the 
estate,  $5,478.  On  the  fifteenth  of  October,  1884,  he  deposited 
$4,563  in  the  bank  designated  by  the  court.  At  thu  third  meeting  of 
creditors  the  amount  received  by  him  in  excess  of  the  snm  so  depos- 
ited was  ascertained  to  be  $995,  and  the  amount  due  him  for  com- 
missions, etc.,  was  adjusted  at  $419.  ThQ  creditors  now  move  that 
the  assignee  be  required  to  deposit  $995,  with  interest  at  the  bank  rate 
of  3^  per  cent,  per  annum ;  and  also  the  interest  upon  $5,478  during 
the  interval  it  remained  in  his  hands.  The  motion  is  resisted  upon 
the  ground  that  the  assignee  was  justified  in  retaining  a  sum  suffi- 
cient to  pay  his  commissions,  the  current  expenses  of  the  trnst,  and 
any  additional  allowance  which  the  court  might  see  fit  to  grant. 

Elisha  B.  Powell,  for  the  motion. 

WiUiam  Tifany,  opposed. 

GoxB,  J.  The  position  of  the  assignee  is  not  tenable.  He  eonld, 
'without  impropriety,  retain  the  amount  of  fees  and  commissions 
earned ;  but  it  was  not  permissible  for  him  to  appropriate  several 
hundred  dollars  upon  the  supposition  that  the  court  might  sometime 
in  the  future  award  an  extra  allowance  for  his  services.  Care  has 
been  taken  in  the  selection  of  suitable  depositories  in  which  all  mon- 
eys received  by  assignees  in  bankruptcy  shall  be  deposited.  The  only 
prudent  course,  therefore,  is  for  the  assignee  to  follow  the  rules  laid 
down  for  bis  guidance.  The  proposition  that  the  sum  retained  was 
needed  for  current  expenses  is  sufficiently  answered  by  the  undis- 
puted  alIeg<>.tion  that  it  has  not  been  so  used,  but,  on  the  contrary, 
the  expenses  of  the  trust  have  been  uniformly  paid  from  the  funds  in 
the  ba<i£. 

The  proof  fails  to  show  bad  faith  upon  the  part  of  the  assignee.  It 
does  show,  however,  that  the  creditors  have  lost  a  certain  amount  of 
interest  by  reason  of  his  action.    The  estate,  and  not  the  assignee. 
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is  entitled  to  what  the  fnnd  can  earn.  It  follows  that  the  assignee 
should  forthwith  deposit  in  the  First  National  Bank  of  Oswego,  New 
Tork,  the  som  of  $576,  with  interest  thereon  at  the  rate  of  3^  per  cent, 
per  annnm  from  the  fifteenth  of  October,  1884;  also  interest  upon 
15,478  from  the  date  of  its  reception  by  him  until  October  15,  1884. 
There  being  some  dispute  between  the  parties  as  to  dates,  etc.,  the 
computation  may  take  place  under  the  supervision  of  the  register  in 
charge,  to  whom  it  is  referred  for  that  purpose. 


In  re  Bubt. 
(Sittriet  Court,  N.  D.  Neie  Tork.    Hbj  90, 1886.) 

BAirERTTFTCT — Absionbe's  Fkb8— Extbaordinakt  akd  Unusual  Dutibs. 

The  conrt  having;  examined  de  noto  an  application  by  the  assignee  for  an 
additional  allowance  in  respect  of  extraordinary  and  unusual  duties,  followed 
the  report  of  the  register  giving  an  additional  allowance,- although  it  had  not 
been  nled  or  excepted  to,  on  the  ground  that  the  opinion  of  the  register,  who 
had  personal  knowledge  of  the  matters  in  controversy,  was  entitled  to  great 
weight,  and  the  court  did  not  feel  Justified  in  disturbing  it. 

In  Bankruptcy. 

On  the  ninth  day  of  March,  1886,  a  motion  being  then  pending 
for  an  additional  aUovance  to  the  assignee,  the  issues  involved  were, 
by  consent  of  all  parties,  duly  referred  to  the  register  in  charge.  The 
order  recites  "that  the  petition,  and  the  subject-matter  thereof,  and 
the  entire  subject  of  compensation  of  said  assignee,  be,  and  the  same 
hereby  is,  referred  to  Hon.  G.  Gabskaddan,  register  in  bankruptcy,  to 
hear  and  examine  into  the  same,  and  report  thereon  in  full  to  this 
court,  with  his  opinion."  The  register  heard  the  parties,  and  re- 
ported that  $250  is  a  reasonable  sum  to  be  allowed  for  the  extraor- 
dinary and  unusual  duties  performed  by  the  assignee.  The  report 
concludes  as  follows:  "I  think  the  sum  of  two  hundred  and  fifty 
dollars  would  be  a  just  and  fair  allowance,  under  the  circumstances 
of  the  case,  and  hereby  order  and  direct  that  the  assignee  be  allowed 
that  sum  as  extra  compensation  in  the  above  matter."  No  excep- 
tions to  the  report,  as  required  by  rule  17  of  this  conrt,  have  been 
filed,  nor  is  any  evidence  presented  that  the  report  itself  has  been 
filed.  All  the  papers  and  written  briefs  have  been  sent  to  the  court 
npon  the  theory  entertained,  apparently,  by  both  counsel  that  the 
whole  subject  is  open  for  discussion,  and  that  the  reference  to  the 
raster  was  a  perfunctory  and  formal  proceeding.  The  bankrupt 
and  the  creditors  insist  that  the  assignee  should  receive  nothing. 
The  assignee,  on  the  contrary,  contends  that  he  is  entitled  to  double 
the  sum  awarded  by  the  register. 

William  Tiffany,  for  the  assignee. 

Elitha  B.  Powell,  for  the  bankrupt  and  creditors. 
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GoxE,  J.  All  the  parties  interested — the  creditors,  the  assignee, 
and  the  bankrupt — consented  that  the  entire  subject  of  compensation 
to  the  assignee  he  referred  to  the  register  in  charge.  He  heard  the 
parties  at  length,  and  made  his  report,  a'warding  $250  in  view  of  the 
protracted  and  successful  litigation  carried  on  by  the  assignee.  The 
report  has  not  been  filed  or  excepted  to.  Though  technical  objec> 
tions  might  be  urged  to  this  manner  of  presenting  the  case,  I  have, 
under  the  provisions  of  general  order  No.  30,  considered  it  my  duty 
to  examine  the  question  de  novo.  The  opinion  of  the  register,  who 
for  some  time  has  had  personal  knowledge  of  the  matters  in  contro- 
versy, i's  entitled  to  great  weight,  and,  in  these  circumstances,  I  do 
not  feel  justified  in  disturbing  it.  The  finding  of  the  register  that, 
in  addition  to  the  ordinary  and  usual  duties  in  such  matters,  the  as- 
signee "was  engaged  in  litigation  from  the  beginning  of  his  trust 
(October,  1877,)  until  May,  1884,  and  in  such  litigation  succeeded  in 
reducing  a  claim  upon  the  assets  of  the  estate  from  $32,000  to  about 
$300,"  seems  to  be  fully  sustained  by  the  proof,  and  is  sufficient  to 
justify  the  granting  of  the  small  allowance  reported  by  him. 

The  report  of  the  register  is  confirmed,  and,  with  the  concurrence 
of  the  circuit  judge,  an  additional  allowance  of  $250  is  awarded  to 
the  assignee. 


Otis  Bros.  Mamuf'o  Co.  and  others  v.  Crane  Bros.  Mancf'o  Co.* 

(Gireuit  Court,  ilT.  2).  lainois.    March  23, 1886.) 

1.  Patbnts  pok  Ikventioks— Patkstkk  BonND  by  His  Claims. 

Letters  patent  No.  44,740,  of  October  18, 1864,  to  Charles  R.  Otis,  must  he 
limited  to  the  pecaliar  arrangement  which  patentee  describes;  he  having  ac- 
quiesced in  the  rejection  by  the  patent-office  of  broad  claims. 

i.  Samb— New  Coubikatiohs  of  Old  Mecsahismb. 

The  fact  that  patentee  produced  an  old  result  by  a  more  eftective  combina- 
tion of  old  elements  is  no  reason  why  defendants  should  not  be  allowed  to 
make  new  combinations  of  such  elements  to  produce  the  same  result,  so  long 
as  they  do  not  use  the  combination  of  parts  claimed  by  complainants'  patent. 

8.  Saue. 

Patent  No.  44,778,  of  May  18, 1800,  Is  s  mere  Improvement  upon  the  princi- 
ple shown 'in  the  English  patent  of  Qidlow,  1858,  and  of  Law,  1861;  and  as 
the  defendant  was  also  an  improver  upon  old  devices  in  this  art,  field,  that  the 
readier  and  more  natural  conclusion  was  that  defendants'  improvement  was 
not  the  same  combination  of  devices  that  was  shown  in  and  covered  by  com- 
plainants' paftent. 

i.  Same— Conditional  Absiqnmknt  of  Patents— Pabtibs. 

Where  owners  of  patents  had  panted  the  entire  interest  in  them  for  certain 
territory,  but  upon  certain  conditions  which  grantees  were  to  perform,  and, 
upon  failure  to  perform,  the  title  was  to  revert  to  grantors,  field,  that  grantor's 
title  was  never  fully  divested,  or  at  least  they  had  a  possible  reversionary  in- 
terest, so  that  it  was  proper  to  join  them  as  complainants  in  a  suit  for  In- 
fringement of  the  patents  within  the  territory  covered  by  the  gr&nt. 

In  Equity. 

OJield  db  Towle,  (Mr.  Pkiliips,  of  ooanBel,)  for  complainants. 

West  dt  Bond,  for  defendants. 

>  Edited  by  Ciharles  C.  Jinthicum,  Esq.,  of  the  CSiicago  bar. 
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BLODaETT,  J.  The  bill  in  this  oase  alleges  infringement  by  defend* 
ants  of  patent  No.  44,740,  granted  October  18,  1864,' to  Charles  B. 
Otis,  for  "an  improvement  in  brakes  of  hoisting  apparatus,"  and  pat- 
ent No.  44,773,  granted  May  18,  1865,  to  said  Charles  B.  Otis  and 
Norton  P.  Otis,  for  an  "improvement  in  steam-hoisting  apparatus," 
and  asks  for  an  injunction  and  accounting. 

The  principal  controversy  centers  about  the  patent  No.  44,740,  and 
this  patent  will  be  first  considered.  The  patentee  in  his  speoiSoaii 
tions  says  pf  this  device : 

"This  invention  consists  In  so  combining  the  brake  of  a  holating-machine 
with  the  stop-valve  of  the  hoisting  engine  that,  when  tlie  aaid  valve  is  closed, 
and  the  steam  or  other  motive  fluid  shut  oil  from  the  engine,  the  brake  is  al- 
ways in  operation,  and,  when  the  valve  is  open  to  admit  steam  or  other  fluids 
to  the  engine,  the  hoisting  engine  is  relieved  of  the  friction  of  the  brake." 

The  patent  contains  but  one  claim,  which  is:  "The  combination 
and  arrangement  of  levers  and  connections  substantially  as  herein 
described,  whereby  the  brake  is  automatically  applied  while  the  valve 
is  closed,  and  withdrawn  when  the  valve  is  open  to  set  the  apparatus 
in  motion." 

The  parts  oi  this  device  operating  together  as  contended  by  the 
complainant  to  produce  the  stated  result,  are:  (1)  A  stop,  start, 
and  reverse  valve  to  a  steam-engine ;  (2)  a  lever  by  which  said  valve 
is  worked ;  (3)  a  rod  attached  to  the  end  of  such  lever,  the  upper  end 
of  which  is  toothed ;  (4)  a  small  pinion,  turning  freely  upon  a  fixed 
stud  or  axle  so  located,  in  relation  to  the  toothed  rod,  that  the  teeth 
of  the  rod  may  be  made  to  engage  with  the  teeth  of  the  pinion,  and, 
by  turning  the  pinion  in  the  different  directions,  the  valve  lever  is 
moved  to  open,  shut  ofF,  or  reverse  the  steam;  (5)  a  pulley  affixed  to 
this  pinion,  around  which  passes  a  belt  by  which  the  pinion  can  be 
turned;  (6)  a  friction  wheel  attached  to  the  winding  drum  of  a  hoist- 
ing apparatus,  upon  which  is  a  band-brake;  (7)  a  lever  to  work  the 
brake,  the  end  of  which  is  weighted  with  a  weight  sufficiently  heavy 
to  set  the  brake,  or  a  lever  with  toggle-joints  to  set  the  brakes;  (8)  a 
pulley  which  is  fastened  to  the  side  of  the  pulley  which  works  the 
valve  lever,  so  that  when  the  pulley  that  works  the  valve  lever  is  re- 
volved it  will  also  revolve  this  side  pulley;  (9)  a  chain  connecting 
the  brake  lever  with  this  side  pulley,  so  that  when  the  pulley  that, 
works  the  valve  lever  is  turned,  it  will  wind  or  unwind  the  chain  at- 
tached to  the  brake  lever,  and  thereby  release  or  set  the  brake.  Sim- 
ply stated,  the  valve  lever  and  the  brake  lever  are  both  attached  to  a 
pulley  which  is  moved  by  a  belt,  and  the  parts  are  so  arranged  that 
when  the  valve  is  closed,  the  weight  upon  the  end  of  the  brake  lever 
is  acting  to  set  the  brake,  and  when  the  valve  is  open,  by  revolving 
this  pulley,  it  releases  the  brake. 

The  defense  is,  in  eSeot,  prior  use  of  the  devices  here  elaimed,  and 
a  denial  of  the  alleged  infringement,  and  the  testimony  and  arguments 
of  Qonnsel  have  taken  a  wide  range  in  regard  to  the  state  of  the  art 
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and  mode  of  operation  of  many  older  devices  for  the  same  or  analogoas 
purposes.  The  defendants  ase  a  device  whereby  the  brake  is  set 
when  the  valve  is  closed,  and  released  when  the  valve  is  open.  The 
combination  of  parts  to  produce  this  result  in  the  defendant's  ma- 
chine is  stated  by  the  defendants'  counsel  to  be :  (1)  Astart/stop,  and 
reverse  valve ;  (2)  a  lever  attached  to  the  stem  of  this  valve,  by  which 
the  valve  is  moved  into  the  required  position  for  starting,  stopping, 
and  reversing;  (3)  a  friction  wheel  attached  to  the  winding  shaft  of 
a  hoisting  engine  with  a  band  brake;  (4)  a  lever  by  which  this  brake 
is  operated,  one  end  of  which  lever  is  weighted,  and  rests  in  a  notch 
in  a  two-way  or  heart-shaped  cam;  (5)  a  rod  connected  at  the  upper 
end  with  the  valve  lever,  and  at  the  lower  end  eccentrically  with  the 
cam  on  which  the  end  of  the  brake  lever  rests, — all  so  arranged  that 
when  the  valve  is  closed,  the  brake  is  set,  and  the  end  of  the  lever 
rests  in  the  notch  of  the  cam;  but  when  the  valve  id  open,  either  to 
start  or  reverse,  the  brake  is  released  by  the  turning  of  the  cam  so  as 
to  lift  the  weighted  end  of  the  brake  lever. 

'  Although  the  Otis  claim  speaks  "of  the  arrangement  of  levers  where- 
by the  brake  is  automatically  applied,"  yet  it  is  evident  that  neither  of 
these  devices  of  the  complainant  or  defendant  are  automatic, — that 
is,  they  are  not  self-acting,  and  put  in  operation  from  within  the 
machine  itself,  but  must  be  put  in  action  by  the  person  in  charge  of 
the  machinery, — and  the  operation  of  the  parts  in  both  machines  is 
such  that  both  the  brake  and  valve  levers  act  simultaneously,  by  one 
movement  from  the  operator  in  charge.  The  chief  use  to  which  both 
complainants'  and  defendants'  machines  have  so  far  been  applied  is 
in  running  elevators  or  lifts,  in  which,  by  means  of  a  shipping  rope 
or  chain  connected  with  the  part  which  controls  the  brake  and  valve 
levers,  the  movement  of  the  machinery  is  controlled  from  the  cab  or 
cage ;  and  the  advantages  claimed  for  the  device  covered  by  complain- 
ants' patent  are  that,  in  case  of  accidents  to  the  brake,  the  cage  can 
be  stopped  by  stopping  the  engine,  because  the  engine  is  connected 
directly  with  the  drum,  and  this  stopping  can  be  performed  by  moving 
the  valve  into  its  intermediate  position,  or,  if  the  weight  is  too  heavy 
upon  the  cage,  the  valve  can  be  reversed  the  same  as  a  lever  in  a 
locomotive,  when  it  is  desired  to  suddenly  stop.  It  also  permits  the 
operator  to  slow  up,  and  to  reduce  the  speed  of  the  cage  as  he  approach- 
es the  floor  where  he  desires  to  stop,  either  in  going  up  or  coming  down ; 
also  that  the  engine  is  not  used,  and  steam  not  expended,  nnless  work 
is  done,  and  the  cage  moved  up  or  down;  that  is,  the  engine  is  sta- 
tionary, and  steam  is  only  used  when  the  cage  is  moving. 

The  proof  shows  many  old  devices  for  hoisting  apparatus  applied 
to  raising  ores  and  coal  from  mines,  and  also  one  old  passenger  ele- 
vator, (see  Knight,  Mechanical  Diet.  tit.  "Hoisting  Engines;")  and 
since  the  introduction  of  the  steam-engine  several  arrangements  by 
which  the  brake  and  valve  can  be  operated  simultaneously  are  shown 
by  the  proof.     The  English  patent  granted  to  Robert  Cameron,  in 
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1789,  for  hoisting  apparatas,  sbovs  sach  an  arrangement  of  valves 
and  brake  levers  that  the  engineer  in  charge  of  the  engine  could  re* 
lease  the  brake  and  open  the  valve,  or  close  the  valve,  and  set  the 
brake,  simultaneously,  the  two  levers  not  being  actually  con- 
nected, but  being  arranged  so  near  together  that  both  could  be  actu- 
ated at  substantially  the  same  time.  The  English  patent  of  1856  to 
Bosaum  shows  a  device  for  the  purpose  of  applying  a  brake,  and  at 
the  Hame  time  cutting  off  the  steam;  bat  it  is  urged  that  this  was 
only  a  danger  device,  to  be  resorted  to  in  an  emergency  or  peril,  and 
not  for  the  purpose  of  controlling  the  ordinary  operation  of  the  ma- 
chine. So,  too,  the  English  patent  of  1857  to  James  Robertson 
showed  a  start,  stop,  and  reverse  valve,  operated  by  a  lever,  to  which 
was  connected  a  brake  mechanism  so  arranged  that  when  the  valve 
was  closed  the  brake  was  set,  and  when  the  valve  lever  was  moved 
into  position  to  open  the  valve  it  released  tbe  brake.  When  the 
valve  was  closed  it  set  the  brake,  and  when  the  valve  lever  was  moved 
to  reverse,  the  brake  was  released.  The  mechanism -shown  in  that 
patent  is  very  complicated ;  yet,  if  not  as  simple  and  as  effectual  as 
the  Otis  device,  it  seems  to  have  accomplished  all  that  he  did;  that 
is,  it  opened  the  valve  and  released  the  brake,  and  closed  the  valve 
and  set  the  brake,  by  the  movement  of  one  lever.  It  allowed  the 
basket  or  cage  to  be  stopped  at  any  point  in  the  ascent  or  descent, 
and  enabled  the  operator  to  control  the  motion  so  as  to  run  fast  or 
slow,  and  the  movement  was  stopped  by  shutting  off  the  steam  and 
applying  the  brake,  so  that  the  steam  was  not  used  while  tbe  move- 
ment of  the  weight  was  arrested.  So,  too,  in  tbe  English  patent  of 
1861  to  Walmsley  &  Bostrom,  a  device  is  shown  for  automatically 
stopping  the  hoisting  apparatus  in  a  warehouse  or  building  at  any 
floor  or  story  of  the  building,  without  the  aid  of  an  attendant,  so,  as 
I  understand  its  operation,  the  cage  or  platform  could  be  loaded  at 
the  lower  floor  and  sent  up  to  any  desired  npper  floor,  to  be  un- 
loaded, without  an  operator  to  accompany  it ;  and  in  tbe  specifica- 
tions these  patentees  speak  of  "the  ordinary  stopping  rope"  as  if  that 
were  then  a  well-known  device  for  controlling  the  movement  of  a 
hoisting  apparatus. 

Tbe  testimony  further  shows  that  E.  G.  Otis,  the  father  of  G.  B. 
Otis,  the  patentee,  was  for  many  years  prior  to  his  death,  which  was 
in  April,  1861,  engaged  in  and  near  the  city  of  New  York  in  con- 
structing and  putting  in  operation  hoisting-machines  or  elevators, 
for  transporting  passengers  and  merchandise  between  the  different 
floors  of  factories,  warehouses,  stores,  etc. ;  that  in  January,  1861,  he 
took  a  patent  in  this  country  for  .a  device  by  which  the  brake  could  be 
applied  and  the  operating  power  suspended  simultaneonsly  by  means 
of  a  forked  rope,  one  end  of  which  operated  the  brake  lever  and  the 
other  operated  a  shipping  shaft,  so  as  to  throw  the  hoisting  belt  onto 
a  loose  pulley,  this  forked  rope  extending'  to  the  cage,  and  by  means 
of  which  tbe  movement  could  be  controlled  from  the  cage.     It  also 
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appears  that  in  the  fall  of  1860,  and  the  winter  of  1861,  E.  G.  Otis 
constructed  three  elevators  in  the  warehouse  of  H.  B.  Glaflin  &  Co., 
in  the  city  of  New  York,  in  two  of  which,  according  to  the  testimony 
of  Mr.  G.  B.  Otis,  the  shipper  rope  was  passed  aronnd  a  pulley  work- 
ing upon  a  shipper  shaft,  on  which  pulley  was  a  pinion,  which  worked 
a  toothed  rod  or  rack  connected  with  the  valve  lever,  so  that  the 
valve  was  opened,  shut,  and  reversed  hy  the  co-action  of  the  same 
parts  that  open,  shut,  and  reverse  the  valve  in  the  patent  now  nnder 
consideration. 

There  is  also  considerable  testimony  in  the  defendants'  record 
tending  to  show  that  the  valve  and  brake  in  each  of  these  elevators 
were  so  connected  that  when  the  endless  rope  or  chain  in  the  cage 
was  pulled  down  or  up,  it  opened  the  valve  and  the  brake  at  the  same 
time,  by  one  movement.  But,  without  considering  or  attempting 
to  decide  the  question  as  to  where  the  weight  or  preponderance 
lies,  between  the  conflicting  testimony  as  to  whether  or  not  either  of 
the  Glaflin  elevators  were  controlled  by  one  chain  or  rope,  which 
opened  the  valve  and  brake  together,  it  is  sufficient  for  the  present 
to  say  that  all  the  advance  G.  B.  Otis  made  in  the  art  was  to  im- 
prove the  device  used  by  his  father,  by  connecting  the  weighted  end 
of  the  brake  lever  with  the  pinion  which  actuated  the  valve  lever,  so 
that  when  the  pulley  was  revolved  by  the  belt  or  shipping  rope  for 
the  purpose  of  opening  the  valve  either  to  start  or  reverse  it  also 
lifted  the  weighted  end  of  the  brake  lever,  and  released  the  brake. 
In  other  words,  he  merely  made  the  pulley,  /,  and  fastened  it  to  tbe 
side  of  the  pulley,  c,  of  the  valve-operating  device,  and  connected  the 
end  of  the  brake  lever  with  this  new  pulley,  /,  by  the  chain,  e.  AU 
the  other  operative  parts  which  complainants'  counsel  insist  are  called 
for  by  the  claim  of  tbe  patent  were  in  the  Glaflin  elevators,  and  de- 
signed and  constructed  by  Mr.  E.  G,  Otis;  and  the  proof  also  shows 
that  when  G.  B.  Otis  applied  for  his  patent  he  claimed  particularly : 
"So  combining  the  brake  of  a  hoisting  apparatus  with  the  stop-valve 
of  an  engine  by  which  it  is  worked  that  when  the  said  valve  is  closed 
the  brake  is  in  operation,  and  when  the  said  valve  is  open  the  hoist- 
ing-machine is  relieved  of  the  friction  of  the  brake,  substantially  as 
herein  stated."  His  application  with  this  broad  claim  was  rejected, 
and  it  was  decided  by  the  commissioner  of  patents  that  he  could  only 
have  a  patent  for  his  "peculiar  arrangement."  He  acquiesced,  and 
took  his  patent  for  "the  combination  and  arrangement  of  levers  and 
eonnections,  substantially  as  herein  described."  His  patent  is  not, 
broadly,  for  applying  the  brake  automatically  while  the  valve  was 
closed,  and  releasing  it  when  the  valve  was  open;  because  he  had 
applied  for  such  a  broad  claim,  and  it  had  been  denied,  and  he  had 
been  told  that  he  could  only  have  a  claim  on  his  "pecidiar  arrange- 
ment," and  his  claim  is  liniited  to  such  arrangement. 

"In  patents  for  combination  of  mechanism,  limitations  and  pro* 
yiaoB  imposed  upon  the  inventor,  such  as  were  introduced  into  an 
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application  after  it  had  been  persistently  rejected,  mast  be  striotly 
construed  against  the  inventor,  and  in  favor  of  the  public,  and  looked 
upon  aa  in  the  nature  of  disclaimers."  Sargent  v.  Hall  Safe  db  Lock 
Co.,  114  U.  S,  63;  8.  C.  5  Sup.  Ct.  Eep.  1021;  Doddt  yj Stoddard,  17 
Fed.  Rep.  645;  Manufaeturing  Co.  v.  Corbin,  103  U.  S.  791.  "It  is 
well  knovrn  that  the  terms  of  the  claims  of  letters  patent  are  oare« 
fally  scrutinized  in  the  patent-office.  Over  this  part  of  the  specifica- 
tion the  chief  contest  generally  arises.  It  defines  what  the  office, 
after  a  full  examination  of  previous  inventions  and  the  state  of  the  art, 
determines  the  applicant  is  entitled  to.  The  courts,  therefore,  shoold 
be  careful  not  to  enlarge  by  construction  the  claim  which  the  patent- 
office  has  admitted,  and  which  the  patentee  has  acquiesced  in,  beyond 
the  fair  interpretation  of  its  terms."     Burnt  v.  Meyer,  100  U.  S.  672. 

If  this  patentee  had  described  the  state  of  the  art  upon  which  he 
wished  to  engraft  his  improvement,  he  would  have  said,  in  substance : 
"I  have  connected  the  valve  levers  and  the  brake  lever  of  the  E.  G. 
Otis  machines,  by  means  of  the  pulley,  /,  and  the  chain,  e,  so  that 
the  valve  and  the  brake  can  be  simultaneously  worked  by  one  move- 
ment of  the  shipper  belt;  the  shipper  belt  having  formerly  worked 
the  valve  only."  Bead  in  the  light  of  the  proof  in  this  case,  it  seems 
to  me  all  that  this  inventor  did  which  had  not  been  done  by  bis  father, 
and  immediate  predecessor  in  business,  was  to  connect  the  brake  and 
valve  attachments  together  by  bis  peculiar  mechanism;  for  he  was 
not  the  first  to  connect  the  valve  of  a  steam-engine  with  the  brake  of 
the  hoisting  apparatus,  so  that  the  brake  would  be  open  when  the 
valve  was  opened,  and  closed  when  the  valve  was  closed;  as  Robert- 
son, in  his  patent  of  1857,  had  shown  bow  that  could  be  done  in  two 
ways;  and  in  the  Claflin  machines  2  and  3,  according  to  the  testi- 
mony of  Mr.  G.  R.  Otis,  the  steam  could  be  shut  off  and  the  brake 
applied  by  pulling  down  the  two  ropes  at  the  same  time ;  and  it  would 
seem,  also,  from  his  testimony  that  the  two  ropes  were  placed  near 
together,  so  as  to  enable  them  to  be  pulled  and  the  brakes  and  valves 
closed  at  substantially  the  same  time. 

Looking  upon  this  patent,  then,  as  limited  to  the  peculiar  arrange- 
ment of  parts  shown,  and  not  to  the  results  produced, — for  such  re- 
salts  were  not  new, — the  question  is,  do  defendants  use  the  combi- 
nation or  arrangement  of  parts  shown  in  the  patent,  or  known  equiv- 
alents, for  performing  the  same  function?  The  defendants'  valve- 
actuating  mechanism  consists  of  a  valve  lever,  movable  up  and  down 
from  its  central  or  closed  position  by  an  endless  rope  or  chain.  There 
is  no  rack  or  pinion  movement,  and  no  belt  around  a  pulley.  The 
endless  rope  attached  to  the  lever  is  simply  pulled  up  and  down  to 
start,  stop,  or  reverse,  without  the  intervention  of  the  rack,  pinion,  or 
pulley,  Bobstantially  as  shown  in  complainants'  model  Claflin  ma- 
chine Nos.  2  and  3.  Defendants'  brake  lever  is  operated  by  a  cam, 
to  which  motion  is  communicated  by  means  of  a  rod  from  the  valve 
lever,  combined  with  a  peculiar  safety  device  for  setting  the  brake  in 
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case  of  a  break  of  the  driTing  belt;  and  while  it  may  be  said  that  all 
these  parts  oo-operate  to  produce  the  same  result  produced  by  th9 
Otis  device,  yet  they  are  not  the  same  elements,  and  do  not  operate 
together  in  the  same  manner.  It  does  not  seem  to  me  that  the  de- 
fendants' heart-shaped  cam  can  be  held  to  be  a  mechanical  equiva- 
lent for  the  complainants'  pulley,  /.  and  the  chain,  c,  or  the  toggle 
joint.  The  whole  arrangement  of  parts  seems  to  be  much  more  sim- 
ple, and  consequently  more  reliable  in  practical'  use,  than  that  shown 
by  the  patent.  Starting,  stopping,  and  reversing  valves  of  various 
forms,  with  levers  to  work  them,  being  old,  and  there  being  old  devieea 
for  connecting  these  valve  levers  with  brake  mechanisms  of  hoisting 
apparatus,  whereby  the  brake  was  applied  when  the  valve  was  closed, 
and  released  when  the  valve  was  opened,  these  defendants  had  the 
same  right  to  improve  this  old  mechanism  as  had  the  patentee.  The 
fact  that  he  produced  an  old  result  by  a  less  complex,  and  conse- 
quently more  effective,  combination  of  old  elements,  is  no  reason  why 
defendants  should  not  be  allowed  to  make  new  combinations  of  these 
old  levers,  rods,  and  cams  to  produce  the  same  result,  so  long  as  they 
do  not  use  the  same  combination  of  parts  shown  by  the  patent  to  ef- 
fect the  same  result. 

It  seems  to  me  that  Mr.  Otis,  and  those  who  preceded  him,  started 
with  a  lever  to  a  start,  stop,  and  reverse  valve,  and  a  brake  lever 
working  a  hand-brake  upon  a  hoisting-drum;  and  the  problem  they 
sought  to  work  out  was,  first,  to  actuate  the  valve  and  the  brake 
lever  from  the  cage,  so  as  to  control  the  movement  of  the  cage.  Thia 
was  accomplished  in  two  ways  by  the  elder  Otis,  and  then  Mr.  G.  B. 
Otis  attempted  the  further  problem  of  connecting  the  valve  and  brake 
levers  together,  so  that  they  co-operated  to  produce  the  result  of  set- 
ting the  brake  when  the  steam  was  shut  off,  and  opening  it  when 
the  steam  was  let  on.  The  defendant  started  with  the  same  old 
parts, — the  valve  lever  and  brake  lever, — and  worked  out  the  same 
result  by  different  instrumentalities,  dispensing  with  chains,  links, 
ratchets,  pinions,  and  pulleys,  which  were  used  by  the  complainant; 
thereby,  as  it  seems  to  me,  fairly  and  meritoriously  avoiding  the 
complainant's  patent  by  not  using  the  complainant's  combination  to 
produce  the  same  results.  It  therefore  seems  to  me,  the  defendants 
do  not  infringe  patent  No.  44,740. 

Patent  No.  47,773  is  for  a  stopping  device  nsed  to  stop  the  cage 
at  the  top  and  bottom  of  the  shaft.  It  is  what  is  known  in  me- 
chanics as  a  "limit  stop,"  and  is  arranged  to  work  automatically,  to 
shut  off  steam  at  the  top  and  bottom  of  the  shaft  if  the  operator  be- 
comes careless  and  neglects  to  do  so.  It  consists  chiefly  of  a  shaft 
on  one  end  of  which  is  a  screw  thread,  which  is  traversed  by  a  nut 
with  a  tail  or  projection  upon  it.  This  tail  or  projection  is  carried  or 
runs,  for  a  portion  of  the  distance,  in  a  slot,  so  that  as  the  shaft  is 
revolved  the  nut  travels  in  the  slot,  motion  being  given  to  the  screw 
thread  by  a  bevel-gear  attached  to  the  same  shaft  that  carries  the 
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hoisting  drum.  The  parts  are  so  arranged  as  that  the  nut  shall  trav- 
erse the  screw  to  a  certain  point  daring  the  time  the  cage  is  pass- 
ing from  the  bottom  to  the  top,  or  from  the  top  to  the  bottom,  of 
the  building.  When  this  nut  reaches  the  limit  point,  it  locks  the  shaft 
so  as  to  revolve  it,  and  engage  with  the  bevel-gearing,  which  works 
in  connection  with  the  valve  lever  so  as  to  close  the  valve  of  the 
engine.  It  does  not  effect  the  brake  mechanism,  and  neither  sets 
nor  opens  the  brake.  The  claim  is :  "Combining  the  stop-valve  of 
the  engine  with  the  valve  of  the  steam  hoisting  apparatus  in  the  shaft 
of  the  main  drum,'  or  with  any  other  shaft  or  counter-shaft  of  the 
hoisting  apparatus,  by  means  of  a  stop  motion,  constructed,  applied, 
and  operating  substantially  as  herein  specified." 

Defendants  use  two  circular  plates  laid  together,  with  a  spiral  chan- 
nel cat  on  the  inner  face  of  one,  in  which  a  stop  travels  as  the  outer 
plate  is  rotating,  and  when  the  stop  reaches  the  end  of  the  spiral 
groove  it  locks  both  phites,  and  moves  a  rod  connected  with  the  valve 
lever  so  as  to  cut  off  the  steam.  If  the  complainants'  patent  could 
be  said,  in  any  sense,  to  be  a  bottom  or  foundation  patent,  I  should 
be  much  inclined  to  the  conclusion  that  the  spiral  channel  in  defend- 
ants' plate,  with  the  traveling  stop,  is  the  equivalent  for  the  screw 
shaft  and  traveling  nut  of  the  complainants'  patent;  but  the  com- 
plainants' patent  seems  to  me  a  mere  improvement  upon  the  princi- 
ple shown  in  the  English  patent  of  1858,  of  Gidlow,  and  Law's  En- 
glish patent  of  1861.  In  fact,  it  seems  but  little  else  than  an  adapta- 
tion of  Law's  device,  as  shown  and  described  in  his  patent,  to  the 
peculiar  mechanism  of  the  complainants'  elevator.  Law  says  in  hia 
specifications : 

"My  invention  is  intended  to  prevent  the  overwinding  of  Fits'  cages,  and 
the  sad  accidents  resulting  tlierefrom.  It  consists  of  a  screw-shaft,  wtiich 
may  be  a  continuation  of  the  driving  or  any  other  shaft,  in  connection  with 
the  engine  employed  in  winding.  The  said  screw-shaft  is  furnished  with  a 
suspension  lever,  through  one  end  of  which  it  works;  but  the  other  end  being 
free,  the  said  suspension  lever  hangs  down  vertically  from  the  said  screw- 
shaft,  and  is  caused  to  traverse  the  same  backwards  and  forwards  from  end 
to  end,  as  the  shaft  is  turned  in  either  direction.  The  distance  it  is  allowed 
to  traverse  the  said  screw-shaft  Is  regulated  by  set-nuts,  or  otherwise,  in  ac- 
cordance with  the  length  of  rope  to  be  wound  from  the  pit.  It  will  readily 
be  understood  that  when  the  engine  is  started  the  said  suspension  lever  is 
caused  to  traverse  the  said  screw-shaft  by  its  turning  until  it  arrives  at  one 
end  of  the  same,  when  it  is  at  once  brought  to  a  stop  by  coming  in  contact 
with  a  collar  or  set-nut,  wliich  lifts  it,  and  causes  it  to  strike  simultaneously 
.  against  catches  or  stops  on  the  ends  of  two  horizontal  levers,  one  of  which  is 
connected  with  and  puts  on  the  engine  brake,  and  the  other,  being  in  connec- 
tion with  the  slide-valve,  shuts  off  the  steam  or  reverses  the  engine." 

In  the  light  of  this  description  of  the  Law  patent,  there  can  scarcely 
be  a  serious  doubt  that  its  principle  and  mode  of  operation  is  sub- 
stantially the  same  as  that  of  the  complainants'  patent ;  but,  inas- 
much as  both  the  complainant  and  the  defendant  in  this  case  seem  to 
me  to  occapy  the  position  of  improvers  upon  old  devices  in  hoisting- 
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machines,  the  readier  and  more  natural  conclasionia  that  defendant's 
improvement  is  not  the  same  combination  of  devices  as  the  complain- 
ant's, and  does  not  show  the  same  kind  of  stop  devices  that  is  shown 
and  covered  by  complainant's  patent. 

Soon  after  this  bill  was  filled,  and  before  defendants  had  answered 
the  same,  a  demurrer  was  interposed  raising  the  question  of  misjoin- 
der of  the  complainants.  The  suit  is  brought  by  the  Otis  Bros.  Manu- 
facturing Company  of  New  York,  and  the  Smith,  Beggs  &  Co.  Machine- 
works  of  St.  Louis,  as  joint  complainants.  It  was  urged  in  this  de- 
murrer that  there  was  no  such  showing  in  the  bill  as  entitled  these 
parties  to  join  in  this  suit.  I  overruled  this  demurrer  on  the  ground 
that  I  preferred  to  understand  the  entire  facts  in  the  case  before  pass- 
ing definitely  upon  the  question  raised  by  it,  allowing  the  defendants 
to  reserve  their  demurrer  by  their  answer.  The  defendants  again  in- 
sisted at  the  hearing  upon  this  question,  and  it  has  been  again  consid- 
ered. It  appears,  from  the  proof,  that  the  Otis  Bros.  Manufacturing 
Company  were  the  owners  of  the  patents  in  question;  that  on  the 
eighth  day  of  March,  1877,  said  company  assigned  to  the  Smith  & 
Beggs  Co.  Machine-works  of  St.  Louis  all  their  interest  in  these  pat- 
ents in  certain  states,  including  the  state  of  Illinois,  conditioned  upon 
the  performance  by  the  Smith,  Beggs  &  Co.  Machine-works  of  the 
terms  and  conditions  of  an  agreement  made  by  the  Otis  Bros.  Com- 
pany with  Anthony  W.  Smith  and  others  in  reference  to  said  patents 
on  the  same  day;  and  in  case  the  Smith,  Beggs  &  Go.  Machine- works 
did  not  BO  perform  all  the  conditions  of  their  contract,  the  title  con- 
veyed by  said  assignment  was  to  revert  to  the  Otis  Bros.  Company.  It 
thus  appears  that  the  title  of  the  Otis  Bros.  Company  was  never  fully 
divested,  or,  at  least,  that  they  had  a  possible  reversionary  right  in  the 
patent.  They  were  also  the  owners  of  the  patent  in  other  portions 
of  the  United  States,  and,  being  such  owners,  were  conditionally  inter- 
ested, at  least,  in  the  patents  within  the  territory  of  Illinois,  and  gen- 
erally interested  in  having  their  patents  upheld.  It  seems  to  me  they 
had  a  right  to  join  with  the  Smith,  Beggs  &  Co.  Machine-works  in 
this  suit,  because  they  were  interested  in  the  proper  prosecution  and 
protection  of  the  patent,  as  well  as  possibly  interested  in  whatever 
might  be  recovered  in  this  case.  I  think,  therefore,  tho  objections  for 
misjoinders  are  not  well  taken.  The  finding  of  the  court,  therefore,  is 
that  defendants  do  not  infringe  either  of  the  patents  mentioned  in  the 
bill,  and  that  the  bill  shoold  be  dismissed  for  want  of  equity. 


Digitized  by 


Google 


▲LABASTWE  00.  V.  PAYNE.  659 

AliABABTINE   Co.  V.  PaYNS.* 

(OSren*  Court,  Jf.  B.  New  York.    May  10,  188«.) 

1.  Patents  fob  Invbntions — Infrinoemknt. 

Letters  patent  Ko.  161,591,  granted  to  Melvin  B.  Church,  April  6, 1875,  for 
an  improyement  in  calcimine,  consisting  of  pulverized  calcined  gypsam  and 
white  glue,  the  latter  being  dissolved  in  hdt  water,  and,  when  cold,  stirred  ' 
into  the  gypsum  wifh  sufiBcient  cold  water  to  bring  the  mixture  to.  proper 
consistency  to  be  applied  with  a  brush,  is  infringed  by  one  who  sells  a  dry 
mixture  of  pnlverizea  calcined  gypsum  and  glue,  put  np  in  packages,  with 
printed  directions  for  reducing  sucn  mixture  to  a  liquid  according  to  the  for- 
mula of  said  patent. 

8.  Saue — AccKssoBT  TO  Tnfrikgement. 

In  selling  a  compound  which  the  seller  Icnows  cannot  be  practically  applied 
without  making  the  user  a  trespasser,  such  seller  renders  himself  an  acces- 
sory to  the  infrugement. 

Motion  to  Dissolve  Injunction. 
George  H.  Lothrop,  for  the  motion. 
John  B.  Bennett,  opposed. 

GoxE,  J.  The  complainant  is  the  owner  of  letters  patent  No. 
161,591,  granted  to  Melvin  B.  Church,  April  6, 1875,  for  an  improve- 
ment in  calcimine.     The  inventor,  in  the  specification,  says : 

"J  take  of  pulverized  calcined  gypsum  nine  pounds,  and  of  white  glue  one 
pound,  the  glue  having  been  previously  dissolved  in  liot  water.  When  this 
glue,  thus  dissolved,  is  cold,  I  stir  it  into  the  gypsum  in  any  suitable  vessel,, 
adding  thereto,  from  time  to  time,  sufficient  cold  water,  until  the  mixture  has 
the  consistency  of  mixed  paint  for  priming  coats,  when  it  may  be  laid  on  the 
wall  with  a  brush,  where  it  sets  slowly;  atfording  a  bard,  dead-smooth  sur- 
face, that  will  not  rub  off,  and  is  much  cheaper  than  the  calcimine  which  has 
whiting  or  zinc  for  the  body." 

The  claim  is  for  "a  calcimining  compound,  adapted  to  be  used 
with  brushes,  composed  of  pulverized  calcined  gypsum,  dissolved 
glue,  and  cold  water,  substantially  as  described." 

It  is  conceded  by  the  defendant  that  this  patent  is  valid ;  or,  to  be 
more  accurate,  that  he  is  not  in  a  position  to  deny  its  validity.  The 
question  of  infringement,  therefore,  is  alone  involved. 

The  defendant  has  sold  to  consumers  in  this  district  a  compound 
known  as  "Anti-kalsomine,"  composed  of  pulverized  calcined  gypsum 
and  white  glue,  manufactured  and  sold  to  him  by  a  company  located 
at  Grand  Bapids,  Michigan,  of  which  Melvin  B.  Church,  the  .pat- 
entee, is  president^  general  manager,  and  prime  mover.  Church  was 
for  years,  as  saperintendent  of  the  complainant  corporation,  engaged 
in  manufacturing  and  selling  a  compound  known  as  "Alabastine," 
which  he  then  insisted  and  publicly  proclaimed  was  protected  by  tlie 
patent  in  controversy.  Having  disposed  of  his  patent  to  the  com- 
plainant, and  severed  all  connection  with  his  former  associates, 

'Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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Church  is  now,  through  the  medium  of  the  new  corporation,  engaged, 
to  the  great  injury  of  the  complainant's  business,  in  selling  Anti- 
kalsomine,  a  ccmpcMnd  almost  exactly  identical  with  Alabastine. 

The  question  to  be  determined  is  whether,  keeping  in  view  the 
past  relations  of  these  parties,  the  plea  of  non-infringement  should 
now  be  accepted  by  the  court.  It  is  contended  that  one  who  sells  a 
dry  mixture  of  pulverized  calcined  gypsum  and  glue,  even  though  he 
subsequently  reduces  it  to  a  liquid  condition  by  the  addition  of  hot 
water  first  and  cold  water  afterwards,  does  not  practice  the  invention. 

The  defendant  sells  the  gypsum  and  glue  put  up  in  packages,  upon 
which  are  printed  directions,  to  which  it  is  unnecessary  to  refer  in  detail 
further  than  to  say  that,  mutatU  mutandis,  they  follow  quite  closely 
the  formula  of  the  patent.  The  liquid  thus  produced,  ready  for  use 
upon  the  wall,  is  almost  the  exact  counterpart  of  that  described  and 
claimed  in  the  patent.  With  this  product  alone  before  him  it  would 
be  a  difficult  task,  even  for  an  expert,  to  say  how  it  was  produced, — 
whether  the  former  or  the  latter  directions  were  followed.  In  selling 
a  compound  which  he  knows  cannot  be  practically  applied  without 
making  the  user  a  trespasser,  the  defendant,  within  the  doctrine  of 
the  following  authorities,  renders  himself  an  accessory  to  the  infringe- 
ment :  Rumford  Chemical  Works  v.  Heeker,  2  Ban.  &  A.  361,  363 ; 
Cotton-tie  Co.  v.  Simmons,  106  U.  8.  89,  94,  95;  S.  C.  1  Sup.  Ct.  Eep. 
52;  Tilghman  v.  Proctor,  102  U.  8.  707,  728;  Goodyear  v.  Railroad 
Co.,  2  Wall.  Jr.  35*,  359;  Wallace  v.  Holmes,  9  Blatchf.  65;  Wood- 
yard  T.  Morrison,  1  Holmes,  125;  Bowker  v.  Dows,  3  Ban.  St.  A.  518; 
Travers  v.  Beyer,  26  Fed.  Eep.  450. 

Parties  should  not  be  permitted  to  evade  the  law  by  sueh  proeeed- 
ings  as  these  papers  disclose;  it  is  the  clear  duty  of  the  court  to  ar- 
rest the  wrong  in  its  inception. 

The  motion  to  dissolve  the  injunction  is  denied. 


HiUi  V.  BiDDiiB  and  others.* 

Bahb  v.  Smith. 

(Otreutl  (hwt,  B.  D.  Penmtyhimia.    April  80, 1888.) 

1,  Patbsts  fob  Ikvuhtionb— Novbltt— Impbovbd  Hoo-Risos. 

'  Letters  patent  180,858  were  n-anted  to  complainant  for  a  trlangalar  hog- 
ring,  BO  conatnioted  as  to  conform  to  the  shape  of  the  hog's  snout,  and  re- 
main stationaiT  therein.  Meld,  that  the  invention  possessed  novelty,  value, 
and  utility,  ana  that  the  patent  was  therefore  valid. 

t.  Saxb — ^UTTiirrr. 

The  utility  of  a  machine,  instrument,  or  contrivance,  as  ahowta  by  the  gen- 
eral public  demand  for  it,  while  not  conclusive,  is  highly  persuasive  evidence 
of  novelty  and  invention,  and.  In  the  absence  of  pretty  conclusive  evidence- 
to  the  contrary,  will  generally  exercise  a  controlling  Infloenott. 

*Beparted  by  C.  B.  Tfeylor,  Esq.,  of  the  Philadelphia  bar. 
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In  Equity. 

Morgan  <k  Lewi$,  for  complainant. 

D.  Connolly,  for  defendants. 

BoTLEB,  J.  The  suit  is  for  infringing  the  second  claim  of  plain* 
tiff's  patent.  No.  130,853,  which  reads  as  follows:  "The  triangular 
shaped  ring,  D,  with  the  catch,  d,  or  with  points,  H,  or  levels,  sub- 
stantially as  shown  and  described,  and  for  the  purpose  set  forth." 
The  alleged  infringement  is  fully  proved.  There  is  no  difference  be- 
tween the  ring  manufactured  and  sold  by  the  defendant  and  that  de- 
scribed by  the  patent. 

The  defense  set  up  is  twofold:  Firtt,  that  the  patent  is  invalid, 
for  the  reasons  that  the  ring  was  anticipated,  that  it  involved  no  dis- 
covery or  invention,  and  that  it  is  not  useful;  second,  that  the  first 
claim  of  the  patent  is  void,  and  the  plaintiff  has  known  it  for  years, 
and  has,  nevertheless,  omitted  to  file  a  disclaimer  as  provided  for  by 
section  4922  of  the  Bevised  Statutes,  and  therefore  cannot  recover  in 
equity. 

These  defenses  were  urged  with  much  earnestness  and  ability.  We 
are  not  convinced,  however,  of  the  soundness  of  either  of  them.  The 
plaintiff's  conception  was  that  a  ring  so  constructed  as  to  fit  or  con- 
form to  the  hog's  snout,  or  rooter,  would  be  more  comfortable  to  the 
bog,  and  more  serviceable  in  restraining  his  disposition  to  root,  than 
the  ordinary  rings  employed  at  the  time.  The  invention  consisted  in 
the  construction  of  a  ring  embodying  this  conception, — a  triangular 
ring  that  fits  the  shape  of  the  snout,  and  keeps  its  place.  While  it 
may  be  said  that  this  required  but  little  change  in  the  old  ring,  and 
was  easily  accomplished,  yet  nobody  had  before  accomplished  it,  or 
conceived  the  idea  and  ad%'antage,  of  making  a  ring  of  this  form  for 
such  a  purpose.  That  this  conception,  and  the  embodiment  of  it, 
was  of  great  value  cannot  be  doubted.  The  public  at  once  recog- 
nized its  advantages,  and  demanded  it  of  the  trade  to  such  extent  as 
shows  a  preference  for  it  over  all  other  rings  in  use.  According  to  the 
evidence,  about  one-third  of  the  rings  sold  by  the  trade  are  those  of 
the  plaintiff.  The  defendant,  in  effect,  acknowledges  that  he  manu- 
factures this  form  of  ring  because  of  the  great  public  demand  for  it. 
While  it  is  true  that  the  utility  of  a  machine,  instrument,  or  contriv- 
ance, as  shown  by  the  general  public  demand  for  it  when  made 
known,  is  not  conclusive  evidence  of  novelty  and  invention,  it  is  nev« 
ertheless  highly  persuasive  in  that  direction,  and,  in  the  absence  of 
pretty  conclusive  evidence  to  the  contrary,  will  generally  exercise 
eontrolling  influence.  Smith  v.  Goodyear,  93  U.  S.  486 ;  Manufact- 
uring Co.  V.  Haith,4¥ed.  Rep.  907;  Eppinger  v.  Rickey,  14  Blatchf. 
307. 

I  do  not  find  snch  contrary  evidence  in  this  case.  While  there  is 
here,  as  in  most  eases,  room  for  debate,  a  careful  examination  has 
satisfied  me  fully  that  the  court  would  not  be  justified  by  anything 
v.27F.no.7— 36 
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shown,  in  decreeing  the  claim  invalid  on  either  of  the  gronnds  sng- 
gested.  Nor  am  I  satisfied  that  the  court  would  be  justified  in  con- 
cluding that  the  plaintiff  knew  or  believed  the  first  claim  of  his  pat- 
ent to  be  invalid,  and  that  he  has  therefore  been  guilty  of  bad  faith 
in  omitting  to  disclaim,  as  nrged  by  defendant.  That  the  validity  of 
this  claim  has  been  called  into  question  and  doubted  is  shown;  but 
that  it  has  ever  been  adjudged  invalid  by  a  competent  tribunal,  or  thai 
plaintiff  has  ever  acknowledged  or  believed  it  to  be  so,  is  not  shown. 
As  the  burden  of  proof  respecting  this,  as  well  as  the  other  branch  of 
the  defense  before  considered,  was  on  the  defendant,  it  follows  that 
my  judgment  is  against  him. 

A  decree  will  be  entered  accordingly. 


Thb  Stbathat.* 

Thb  Touno  Augbioa. 

FuTNAV  and  another  r.  Thb  Tottho  Ambbioa. 

{Dittriet  Court,  8.  D.  New  York.    May  1. 1888.) 

.  TowAOB—QBOUNDnfo— Pilot  ni  Chabok  of  Nwioatioit— AasuHmoK  Of 
AcTHORrrr  by  Tcq — Sttbskqtjknt  AccroKHT— Liabilitt. 

The  tug  A.  was  towing  the  bark  S.  upon  a  bswser  eaBtward  through  Hell 
Gate  on  the  flood-tide.  The  bark  had  a  Hell  Qate  pilot  on  board,  who  waa 
in  control  of  the  navigation.  It  was  the  tug's  duty  to  govern  herself  by  the 
bark,  and  to  keep  ahead  of  her  as  nearly  as  possible.  The  tag  was  following 
another  tow  from  500  to  600  yards  distant,  consisting  of  a  ship  towed  between 
two  tugs.  Both  tows  were  intendinR  to  go  through  the  channel  east  of  Flood 
rock.  Ab  the  tow  ahead  neared  Flood  lock  it  sheered  to  the  starboard 
•omewhat  across  the  east  channel.  The  captain  of  the  tug  A.  observing  this, 
and  thinking  it  would  be  unsafe  to  follow  through  the  east  channel,  when 
about  500  vards  from  Flood  rock,  and  in  mid-river,  starboarded  his  helm  to  go 
through  tne  north  channel,  wiiuout  consulting  the  pilot.  The  pilot  on  the 
bark  at  once  objected  to  this  change;  but  the  other  persisting,  he  onlckly 
acquiesced,  and  starboarded  the  helm  of  the  bark.  In  swinging,  the  keel  of 
the  bark  struck  the  rocks  of  the  middle  reef,  and  inlnred  the  schooner,  so  that 
•he  afterwards  sank.  Held,  that  the  captain  of  the  bark  was  in  fault  in  taking 
into  his  hands  the  control  of  the  navigation  of  the  tag,  by  changing  hit 
course  without  notice  to  the  pilot,  and  in  insisting  upon  that  change  wiuiout 
the  pilot's  consent.  The  change  of  course  was  therefore  at  his  risk,  and  th« 
grounding  was  the  fault  of  the  tug. 

L  Samk— Situation  ni  Extkkmis— Errob  or  Jtidokknt  bt  Tiun. 

Had  the  pilot  on  the  bark  immediately  acquiesced  In  the  tug's  maneuver, 
the  schooner  would  probably  have  escaped ;  but  that  was  found  on  the  facta  to 
have  been  more  dangerous  tluia  to  have  kept  on.  Seld,  no  defense  to  the  tug, 
as  the  latter,  in  adopting,  without  authority,  a  dangerous  maneuver,  thereby 
put  the  pilot  in  a  situation  wt  extremit,  in  which  even  an  error  of  Judgment*  oa 
nil  put.  had  there  been  any  such  error,  was  not  a  legal  fault. 

Jot.  K.  HiU,  Wing  d  Shoudy,  (H.  Putnam,)  for  libelants. 
*Beported  bf  Bdward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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Wilcox,  Adams  d  Macklin,  for  claimants. 

Ebovn,  J.  Daring  the  afternoon  of  the  twenty-ninth  of  January, 
18S6,  as  the  bark  Strathay  was  being  towed  by  the  steam-tug  Young 
America  up  the  East  river,  upon  a  hawser  about  50  fathoms  in  length, 
going  eastward  through  Hell  Gate,  her  keel  struck  upon  the  rocks 
of  the  middle  reef,  and  was  broken,  causing  such  a  leak  that  she  after- 
wards sank.  The  day  was  pleasant;  the  tide  about  half  flood.  The 
tag  and  tow  went  up  the  west  side  of  Blackwell's  island^  following 
the  ship  Alfred  Watts  at  a  distance  of  about  one-third  of  a  mile, 
which  was  likewise  bound  through  Hell  Gate,  and  was  in  tow  of  two 
tugs  lashed  along-side  of  her.  The  tide  ran  from  three  to  four  knots. 
The  progress  of  the  Watts  through  the  water  was  slow;  and  the 
Yoang  America,  though  she  checked  her  speed  occasionally,  and  was 
going  only  at  tberate  of  about  one  andone-half  knots  through  the  water, 
gained  somewhat  upon  the  ship.  Both  were  intending  to  go  through 
the  easterly  channel,  between  Flood  rock  and  the  Astoria  shore,  which 
is  about  700  feet  wide.  When  the  ship  had  reached  a  point  in  the 
usual  coarse  about  300  feet  to  the  southward  and  eastward  of  Flood 
rock  she  took  a  sheer  to  starboard.  The  Young  America  at  this  time 
was  from  .500  to  600  yards  astern  of  the  ship.  The  captain  of  the 
Young  America,  observing  the  sheer,  and  deeming  it  imprudent  to  fol« 
low  on  after  the  ship  through  the  east  channel,  starboarded  his  wheel 
for  the  purpose  of  turning  to  the  left,  and  thence  around  through  the 
north  channel.  Before  starboarding  his  wheel  the  course  of  both 
the  tug  and  the  bark  had  been  already  directed  towards  the  easterly 
channel,  and  they  were  fully  half  the  distance  across  from  the  New 
York  shore  to  the  end  of  Blackwell's  island.  The  bark  had  on  board, 
besides  her  officers  and  crew,  a  special  Hell  Gate  pilot,  and  also  a 
Sound  pilot.  The  established  custom  and  duty,  as  between  the  tug 
and  tow,  in  such  cases  are  for  the  Hell  Gate  pilot  to  control  and 
direct  the  navigation  through  Hell  Gate;  and  for  the  tug  to  keep 
ahead  of  the  tow  as  nearly  as  possible,  and  to  govern  her  course  and 
action  by  the  course  of  her  tow.  The  Hell  Gate  pilot  on  board  the 
bark  had  shaped  hia  course  for  the  east  channel,  and  the  tug  had 
done  the  same.  The  ,pilot  had  not  starboarded,  nor  given  to  the  tug 
any  order  to  starboard.  On  seeing  the  tug  going  to  port  under  a  star- 
board  helm,  however,  he  understood  the  tug's  intention  to  attempt  to 
go  by  the  north  channel;  and  he  immediately  rushed  upon  the  house, 
and  hailed  the  tag,  saying:  "You  can't  do  it!"  to  which  the  reply 
came  immediately:  "I  can  do  it;  starboard  your  helm."  This  was 
answered  by  a  renewed  protest  that  the  tug  could  not  do  it,  and 
the  previous  reply  was  rep'eated.  The  tug  meanwhile  kept  on  turn- 
ing down  the  stream  to  pull  the  bark  around,  down  stream,  and  away 
from  the  rocks  towards  which  the  tide  was  sweeping  her.  After  the 
second  reply  from  the  captain  of  the  tug  the  pilot  of  the  bark  imme- 
diately pat  his  helm  hard  a-starboard ;  but  in  swinging  around  the 
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keel  atrack  the  rocks,  and  was  broken,  as  above  stated.  After  swing- 
ing further  to  the  westward  she  drifted  up  with  the  tide,  stern  first, 
through  the  north  channel. 

I  have  no  doubt,  from  the  evidence,  that  there  was  a  strong  sheer 
of  five  or  six  points  on  the  part  of  the  ship.  It  was  broken  by  the 
action  of  the  tugs  on  each  side  of  her,  which  put  their  engines  in  con- 
trary motion,  so  as  to  turn  the  ship  about.  Her  headway  throngb 
the  water  was  thereby  checked  until,  according  to  the  evidence,  she 
merely  drifted  with  the  tide.  When  the  first  sheer  to  starboard 
was  broken,  she  took  something  of  a  sheer  to  port,  and  in  that  man- 
ner, with  little  if  any  headway,  drifted  through  the  easterly  channel 
to  the  npper  end  of  Flood  rock,  where  she  got  straightened,  and  re- 
sumed her  progress. 

The  width  of  water  in  the  east  channel  available  for  vessels  of  a 
draught  of  22  or  23  feet,  like  the  bark  in  question,  is  not  over  600 
feet ;  and  there  is  no  doubt  that  it  would  not  only  have  been  contrary 
to  the  special  rale  of  the  inspectors,  (rule  7,)  bat  dangerous,  to  at- 
tempt to  pass  by  the  ship  in  the  east  channel  when  the  latter  was 
under  such  a  sheer  as  that  described. 

There  is  a  great  deal  of  very  loose  and  inaccurate  testimony  in  the 
case  on  the  part  of  the  claimants,  in  regard  to  the  intervals  of  time 
and  distance,  the  navigation  of  the  ship  ander  her  sheer,  and  the 
risks  likely  to  be  encountered  by  the  bark,  involving  great  exaggera- 
tions and  inconsistencies,  for  the  evident  purpose  of  exonerating  the 
captain  of  the  Young  America  from  blame.  All  agree,  however,  that 
when  the  ship  took  her  sheer  the  bark  was  a  considerable  distance 
astern, — most  of  the  witnesses  say  from  500  to  800  yards ;  and,  as 
the  bark  was  at  that  time  about  abreast  of  the  npper  end  of  Black- 
well's  island,  it  is  pretty  certain  that  the  distance  was  not  less  than 
600  yards.  This  distance  was  so  great,  and  the  speed  of  the  tug  and 
bark  through  the  water  was  so  small,  that  there  was,  in  my  judg- 
ment, no  actual  danger  whatever  in  the  tag's  keeping  on  and  follow- 
ing the  ship  at  the  tug's  slow  rate  of  speed.  No  one  estimates  the 
speed  of  the  tug  through  the  water  at  above  one  and  one-half  knots. 
Her  captain  testified  that  it  was  only  one-half  a  knot.  The  tide,  as  it 
has  been  often  proved  before  me,  flows  true,  on  the  flood,  through 
the  easterly  channel,  from  the  point  at  which  the  ship  bad  arrived 
when  she  took  her  sheer.  According  to  the  testimony  in  this  case,  it 
was  then  running  from  three  to  four  kliots.  In  other  cases  before 
me  the  testimony  has  shown  a  much  greater  speed.  But,  assuming 
every  doubtful  point  in  favor  of  the  tug;  that  the  tide  ran  only  at 
the  lowest  rate  here  testified  to,  namely,  three  knots;  that  the  speed 
of  the  ship  through  the  water  was  entirely  checked,  which  could  not 
have  been  the  fact,  except  for  a  very  small  portion  of  the  time ;  and 
assuming  that  the  tug  was  going  at  the  highest  rate  estimated, 
namely,  one  and  one-half  knots  through  the  water, — under  all  these 
conditions,  the  tag  would  have  run  by  land  only  450  feet  while  the 
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ship  was  going  300  feet;  ao  that  the  ship,  which  was  1,500  feet,  or 
500  yards,  ahead  when  she  commenced  her  sheer,  would  have  been 
carried  by  the  tide  alone  1,000  yards  before  the  bark  could  have 
reached  her,  even  withont  the  tug's  slackening  speed.  The  tide 
alone,  therefore,  would  have  carried  the  ship  beyond  Hallett's  point, 
a  distance  more  than  three  times  the  space  in  which  there  was  any 
danger  from  Flood  rock,  before  the  tug  would  have  reached  her.  This 
rock  does  not  extend  more  than  1,000  feet  from  the  point  where  the 
sheer  began,  and  must  have  been  passed  within  three  minutes,  and 
before  the  tug  could  have  overtaken  the  ship. 

These  facts  are  indisputable.  They  were  easy  to  be  perceived  and 
estimated  upon  the  spot.  It  was  evident  at  the  time  that,  notwith- 
standing the  sheer,  the  ship  must  pass  through  the  dangerous  part 
of  the  passage  long  before  the  bark  could  reach  her.  In  the  situation 
in  which  the  Hell  Gate  pilot  on  the  bark  found  himself  when  the 
sheer  was  observed,  his  course  being  already  shaped  for  the  easterly 
channel,  the  circumstances  did  not  require  him  to  resort  to  the  dan- 
geroas  maneaver  of  changing  his  course  to  attempt  the  north  channel, 
in  the  face  of  the  rocks  ahead.  From  the  result,  it  may  be  admitted 
that  if  the  bark  had  starboarded  instantly,  as  soon  as  the  tug  star- 
boarded, she  would  probably  have  just  barely  escaped  injury.  But 
the  attempt  to  change  her  course  was  highly  dangerous, — far  more  so 
than  keeping  on.  The  pilot  of  the  ferry-boat  near  by,  familiar  with  the 
waters,  expected  the  accident  when  he  saw  the  attempt,  and  he  hailed 
the  tug  in  order  to  prevent  it.  As  the  event  turned  out,  I  have  no 
doubt  that  had  the  view  of  the  Sound  pilot  to  keep  ahead,  or  the 
view  of  the  captain  of  the  tog  when  he  starboarded,  been  followed, 
without  embarrassment  from  the  other,  no  accident  would  have  hap- 
pened. The  accident  arose  from  divided  counsels,  and  from  the 
tug's  assuming  the  control  of  the  navigation  without  leave.  Even  if 
there  were  no  rule  determining  who  should  control  in  such  oases, 
there  can  be  no  doubt,  upon  the  facts  above  recited,  that  the  Hell 
Gate  pilot  had  the  better  judgment,  and  was  incurring  less  danger  in 
following  the  ship  than  in  attempting  a  change  of  course.  But  the 
rule  is  well  established  that  the  navigation  is  under  bis  control,  and 
not  under  the  control  of  the  tug,  and  that  the  latter  is  bound  to  fol- 
low, and  not  to  lead.  The  circumstances  were  all  as  plainly  in  view 
of  the  pilot  of  the  bark  as  of  the  captain  of  the  tug.  The  tug-boat 
herself  was  in  no  danger;  she  was  capable  of  taking  care  of  herself  in 
any  situation.  The  Hell  Gate  pilot  was  responsible  for  the  bark. 
It  was  a  clear  breach  of  duty  on  the  part  of  the  captain  of  the  tug, 
and  without  any  legal  excuse  or  justification,  that  he  took  into  his 
own  hands  the  control  of  the  navigation  of  the  bark,  by  changing  the 
coarse  of  the  tug  and  bark  without  any  previous  notice  to  the  Hell 
Gate  pilot,  and  to  insist  upon  that  change,  as  he  did,  without  the 
other's  consent.  It  was  therefore  legally  at  bis  risk  and  peril,  and 
the  gronnding  must  therefore  be  held  the  fault  of  the  tug. 
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It  constitutes  no  defense  that  if  the  pilot  had  immediately  acqui- 
esced in  the  tug's  maneuver  she  would  have  escaped.  The  pilot  on 
board  the  bark  was  bound  to  exercise  his  own  best  judgment.  He 
was  on  board  the  bark  for  that  purpo^Ct  and  for  nothing  else.  That 
was  his  legal  obligation  to  the  bark ;  and  it  would  have  been  at  bis 
own  risk  had  he  surrendered  that  judgment  to  the  captain  of  the  tug 
without  necessity.  The  maneuver  attempted  by  the  tug  was,  as.  I 
have  said,  clearly  a  dangerous  one, — apparently  far  more  dangerous 
than  to  keep  on.  When  the  pilot  shouted,  "You  can't  do  it,"  had  the 
tug  returned  to  the  course  of  the  bark,  as  it  was  her  duty  to  do,  no  ao- 
oident  would  have  happened.  There  was  no  obstinate  persistence, 
however,  on  the  pilot's  part.  He  acted  rapidly.  The  hails  were  in 
quick  succession.  The  time  of  the  delay  must  have  been  less  than 
half  a  minute;  and  when  he  saw  that  the  tog  kept  on  and  insisted 
upon  her  maneuver,  he  immediately  put  his  helm  hard  a-starboard. 
In  this  the  pilot  certainly  did  not  exceed  the  limits  of  a  reasonable 
assertion  of  his  own  superior  authority  and  judgment,  and  he  yielded 
as  soon  as  it  was  perceived  that  the  tug  insisted  upon  her  course. 
The  captain  of  the  tug,  in  wrongfully  assuming  the  control  of  the 
navigation,  took  upon  himself  the  risk  of  divided  opinions,  and  of  a 
reasonable  time  necessary  to  procure  the  pilot's  concurrence.  In 
adopting,  without  authority,  a  dangerous  maneuver,  the  tug  put  the 
pilot  in  a  situation  in  extrem\s!  and  even  if  the  pilot  made  an  error 
of  judgment  in  not  acquiescing  instantly,  and  without  protest,  that 
was  not  a  legal  fault.  The  fault  in  such  oases  is  legally  his  alone  who 
wrongfully  brings  the  other  into  that  sit^uation.  The  Elizabeth  Jones, 
112  U.  S.  514,  526;  S.  C,  6  Sup.  Ct.  Rep.  468;  The  Bywell  GasOe, 
4  Prob.  Div.  219.  But,  as  above  observed,  there  was  not,  in  my  opin* 
ion,  any  error  of  judgment  even  on  the  part  of  the  pilot  in  his  pro- 
test.  To  keep  on  was  apparently  the  safer  coarse ;  bat  he  speedily 
acquiesced  when  he  found  he  oould  not  help  himself,  and  from  that 
moment  he  did  everything  that  he  could  to  aid  the  tug.  The  bark 
is,  in  my  judgment,  without  legal  fault,  and  the  libelant  is  entitled 
to  a  decree,  with  costs. 

In  this  decision  I  exclude  all  reference  to  the  damages  to  the  cargo^ 
since  that  is  no  longer  represented  in  the  case;  and  the  subseqaeni 
conduct  of  the  bark  leaves  it  an  open  question  whether  she  is  not  at 
least  jointly  responsible  for  the  damages. 
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The  San  Maboos.* 
McAbthob  v.  The  San  Maboos. 
{Digtriet  (hurt,  8.  D.  New  York.    May  15, 1888.)  , 

1.  Seamen — ^Wages— Forfbitubk  op  Wages  —  Smppiira  Abticlbb— Statdtory 

Pbovisionb. 

la  so  far  as  shipping  articles  proyide  for  a  forfeiture  of  wages  in  excess  of 
that  provided  by  statute,  they  are  contrary  to  law. 

2.  Same— Entibb  FoRFEiruaE— Desestion — Absekce  not  Amousting  to  De- 

sertion. 

In  coastwise  vessels,  as  well  as  in  foreign  trade,  an  entire  forfeiture  of 
wages,  upon  the  analogy  of  the  statute,  should  be  limited  to  cases  of  desertion. 
In  a  case  not  amounting  to  desertion,  and  not  of  any  aggravated  misconduct, 
the  forfeiture  should  not  exceed  more  than  two  days'  pay  and  the  expense  of 
a  substitute,  etc. 
8.  Same— Section  4596,  Rev.  St. — Statement  of  Case. 

Libelant,  an  engineer  on  the  Mallory  Line,  was  absent  without  leave  when 
his  vessel  sailed,  but,  as  the  evidence  indicated,  had  no  intention  of  deserting. 
Under  the  provisions  of  the  shipping  articles,  all  wages  were  declared  for- 
feited for  absence  without  leave.  Section  4596,  Rev.  St.,  provides  that  "any 
seaman,  for  neglecting,  without  reasonable  cause,  to  Join  his  vessel,  or  to  pro- 
ceed to  sea  with  his  vessel,  or  for  absence  without  leave,  at  any  time  witiiin 
24  hours  of  the  vessel  sailing,  •  •  *  shall  be  punishable  by  imprisonment, 
and  also,  at  the  discretion  of  the  court,  by  forfeiture  of  not  more  than  two 
days'  pay, "  etc.  Udd  that,  whether  these  provisions  are  now  strictly  appli- 
cable to  coastwise  voyages  or  not,  since  the  maritime  law  does  not  enforce 
against  seamen  nnreasonable  or  oppressive  stipulations,  the  analogy  of  the 
statute  should  be  followed,  and  bnt  two  days'  wages  should  be  deducted,  the 
ship  having  been  put  to  no  expense  by  the  libelant's  absence. 

Hyland  Jc  Zahritkie,  for  libelant. 

Butler,  Stillman  d  Ilvbhard,  (George  Gordell,)  for  claimants. 

Bbown,  J.  The  libelant  sued  for  11  days'  pay  as  second  engineer 
on  board  the  steam-ship  San  Marcos,  of  the  Mallory  Line,  running 
between  New  York  and  Galveston.  He  signed  shipping  articles  for 
the  voyage  on  the  twenty-ninth  of  August  last,  in  New  York ;  did  duty 
on  the  steamer  upon  her  outward  trip,  and  was  left  behind  at  Gal- 
veston on  acooant  of  his  absence  without  leave  at  the  time  of  sailing. 
He  was  entered  in  the  log  us  a  deserter,  and  payment  of  wages  during 
the  time  be  had  served  having  been  refused,  this  libel  was  filed  to  re- 
cover  them. 

The  articles  contained  a  stipulation  that  if  any  seaman  should 
"absent  himself  at  any  time  without  liberty,  the  wages  due  at  the  time 
of  his  disobedience  or  absence  should  be  forfeited."  In  the  case  of 
Webb  T.  Duckinsfield,  13  Johns.  389,  a  similar  provision  in  the  articles 
was  sastained,  and  held  to  preclude  recovery.  But  that  case,  as  held 
by  the  conrt,  was  one  of  desertion,  the  seaman  having  left  contrary 
to  orders,  and  refused  to  help  nnlade  the  ship,  before  the  termina- 
tion of  the  voyage.     Upon  the  facts  in  this  case  I  cannot  find  that 
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the  libelant  was  a  deserter.  The  vessel  sailed  a  little  before  12.  Be- 
'tween  10  o'clock  and  the  time  of  sailing  the  libelant  went  ashore 
twice,  to  post  two  letters  and  get  stamps.  On  bis  way  to  the  ship 
the  last  time  he  met  an  acquaintance,  who  took  him  to  another  vessel 
some  600  yards  distant,  and  not  long  afterwards  the  San  Marcos  was 
seen  leaving  her  dock.  The  libelant  testified  that  he  was  informed 
by  the  first  assistant  engineer  that  the  ship  was  not  to  sail  until  half- 
past  1.  He  left  his  clothes  on  board,  and,  I  am  satisfied,  had  no  in- 
tention of  deserting  the  vessel.  He  was  somewhat  addicted  to  the  use 
of  liquor,  but  testified  that  he  was  sober  that  day.  The  evidence  of 
the  claimant  is  to  the  effect  that  the  chief  engineer  had  given  notice 
to  his  department  that  the  vessel  would  sail  about  noon,  and  that 
preparations  for  departure  were  making  when  the  libelant  went  away 
the  last  time,  some  of  the  lines  being  already  cast  off.  But  the  first 
officer,  who  saw  him  going,  gave  him  no  notice  of  the  speedy  depart- 
ure. I  have  no  doubt  that  the  libelant's  absence  was  negligent, 
and  inexcusable ;  but  he  had  no  intention  of  not  returning  before  the 
ship  sailed.  He  was  absent  without  leave,  however,  and  in  fault; 
and  the  claimants  contend  that  the  provision  of  the  articles  forfeit- 
ing his  wages  for  that  cause  is  a  valid  legal  defense  to  this  action. 

The  absence  without  leave  in  the  case  of  Webb  v.  Duckin^eld,  be- 
ing a  case  of  desertion,  tho  decision  was  in  fact  only  an  application 
of  the  ordinary  rule  of  the  maritime  law,  and  in  harmony  with  the 
sixth  section  of  the  act  of  1790,  and  was  so  viewed  by  the  court. 
Since  that  time  the  whole  subject  of  desertion,  and  of  the  penalties 
therefor,  has  been  regulated  by  the  act  of  June,  1872,  now  section 
4596  of  the  Revised  Statutes,  though,  by  a  subsequent  general  excep- 
tion, coastwise  voyages  may  be  now  excepted.  Subdivision  2  of  that 
section  provides  that  "any  seaman,  for  neglecting  without  reasonable 
cause  to  join  his  vessel,  or  to  proceed  to  sea  with  his  vessel,  or  for 
absence  without  leave  at  any  time  within  24  hours  of  the  vessel  sailing 
from  any  port,  either  at  the  commencement  or  during  the  progress 
of  any  voyage,  shall  be  punishable  by  imprisonment  of  not  more 
than  one  month;  and  also,  at  the  discretion  of  the  court,  by  forfeit- 
ure of  his  wages  of  not  more  than  two  days'  pay;  and  for  every  24 
hours'  absence,  either  a  sum  not  exceeding  6  days'  pay,  or  any  ex- 
penses which  have  been  properly  incurred  in  hiring  a  substitute." 
The  seventh  subdivision  of  section  4511  allows  shipping  articles  to 
contain  regulations  as  to  deducting  fines,  "or  other  lawful  punish- 
ments for  misconduct,  which  may  be  sanctioned  by  congress  as  proper." 
The  eighth  allows  "other  matters  not  contrary  to  law." 

It  has  long  been  the  settled  practice  in  admiralty  to  regard  with  dis- 
favor all  provision^  of  the  shipping  articles  that  are  either  unusual  or 
tend  to  operate  oppressively  upon  seamen.  In  the  case  of  Harden  t. 
Gordon,  2  Mason,  541,  556,  Story,  J.,  says:' 

"Every  deviation  from  the  terms  of  the  coniraon  shipping  paper  (whict 
stitnds  upon  tlie  general  doctrines  of  maritime  law)  is  rigidly  inspected;  and 
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if  additional  burdens  or  sacrifices  are  imposed  upon  the  seamen  witliout 
adequate  remuneration,  tlie  court  feels  itself  autnorized  to  interfere,  and 
moderate  or  annul  the  stipulation."  Macl.  Shipp.  223;  Abb.  Shipp.  '■■eiO, 
note;  2  Pars.  Shipp.  99;  3  Kent,  Comm.  *193;  The  Mentor,  4  Mason,  84, 100; 
Tlie  Minerva,  1  Uagg.  347;  Urown  v.  Luil,  2  Sum.  443, 449;  Brink  v.  Lyons, 
18  Fed.  Rep.  605. 

One  of  the  objects  of  the  various  acts  of  congress  in  reference  to 
seamen  is  to  protect  them  against  their  own  imprudence,  as  well  as 
against  being  overreached  by  their  emploj'ers.  By  providing  for  the 
panishments  and  forfeitures  specified,  these  acts,  by  implication,  for- 
bid the  exaction  of  greater  punishments  or  forfeitures  for  the  same 
causes.  If  further  penalties  and  forfeitures  could  be  legally  enforced 
by  the  mere  change  of  the  form  of  the  shipping  articles,  the  protec- 
tion designed  by  congress  would  be  evaded.  In  so  far  as  the  articles 
provide  for  a  forfeiture  of  wages  in  excess  of  that  provided  by  law  for 
the  same  ofiFense,  it  is  contrary  to  law,  and  not  in  conformity  with 
section  4.511.  An  entire  forfeiture  of  wages  must  be  limited  to  cases 
of  desertion.  Whether  these  provisions  of  law  are  now  applicable  to 
coastCvise  voyages  or  not,  the  principles  involved  in  them  should 
govern  the  courts  in  dealings  with  seamen.  They  but  reflect  the 
spirit  of  the  maritime  ]aw  as  laid  down  in  the  authorities  above  cited. 
Following  the  general  rule  of  the  maritime  law,  which  abhors  the- 
entire  forfeitures  that  would  often  leave  seamen  helpless  and  depend- 
ent, (The  Mentor,  4  Mason,  100,)  and  which  refuses  to  enforce  such 
forfeitures  except  for  gross  misconduct,  a  forfeiture  of  entire  wages, 
such  as  is  here  claimed,  under  these  articles,  should  be  limited  to 
cases  of  that  character.  In  a  case  not  amounting  to  desertion,  and 
not  of  any  aggravated  misconduct,  the  forfeiture,  upon  the  analogy 
of  the  statute,  should  not  exceed  more  than  two  days'  pay,  etc.,  and 
the  "expense  of  hiring  a  substitute."  In  this  case  no  substitute  was 
hired;  the  ship  incurred  no  loss;  and  there  was  no  voluntary  absence 
on  the  part  of  the  libelant  for  any  period  after  the  day  when  the  ship 
sailed.  I  deduct,  therefore,  two  days'  pay,  and  allow  a  decree  for 
nine  days'  wages,  with  the  disbursements  of  suit. 
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Thb  W.  a.  MoRBBLIi.* 

National  Stbau-Shif  Co.  v.  Thb  W.  A.  MobbbiiL  and  another. 
(Dittriet  Court,  B.  D.  Ntu  Tork.    May  17. 1886.) 

1.  Carrier— Of  Goods  by  Vbssei/ — Dblitbrt  of  Casoo — Disfttb  as  to  QfAir- 
TiTY— Carbibk's  Right  to  Immediatb  Bettlbmbnt  of  Comtbotbhst. 

A  carrier  is  entitled  to  have  settled  upon  the  spot,  in  some  form,  any  dispute 
concerning  the  number  of  articles  delivered  by  him.  He  cannot  be  required 
to  adjourn  the  controversy  to  a  distant  place,  or  a  future  time,  f or  detenoina- 
tion  and  settlement  In  a  remote  f  omm.  The  delivery  is  conditional  only  unfit 
such  a  receipt  is  either  given  or  waived. 

I.  Saub — Cabrier's  Right  to  Have  Receipt— Attachubitt  of  Caboo  fob  Rb- 
CBiPT— Tallies  Discordant— StrBSKQiiENT  Delivery  to  Owiters — Costs. 

Where  adispute  arose,  upon  discordant  tallies,  between  the  National  Steam- 
ship Company  and  the  schooner  M.,  concerning  the  number  of  certain  pack- 
ages delivered  by  the  former  to  the  latter;  and  the  schooner  sailed  away  with 
the  articles  on  board  without  any  retallv,  or  adjusting  the  controversy,  or  giv- 
ing a  clean  receipt  for  the  number  she  had  actually  received;  whereupon  ih» 
steam-ship  company  attached  the  whole  of  the  articles,  and  also  the  schooner: 
held,  that  the  steam-ship  company  was  entitled  to  a  receipt;  and  that  the 
schooner,  in  departing  without  settling  the  controversy,  and  without  giving  or 
tendering  a  clean  receipt,  acted  at  her  peril;  and  that  the  libel  was  therefore 
legally  filed  to  arrest  tne  whole  quantity.  Seld,  furt/ur,  that  as,  after  the 
bonding  of  vessel  and  cargo,  the  cargo  had  been  delivered  to  the  owners,  and 
the  latter  had  been  compensated  bv  the  schooner  for  all  shortage,  no  further 
question  remained  to  be  adjusted  but  that  of  costs  and  expenses,  and  these 
the  libelant  Is  entitled  to  recover,  as  the  schooner  was  in  faalt,  ana  the  ev- 
idence does  not  establish  any  fault  in  the  libelant. 

I.  AoinRALTY— JUBISDIOnOK— IltFUBD  CONTBACT  TO  GlYB  RKCBIPT— UaBITIMB 

Obligation. 

The  claim  of  the  libelant  in  this  case  rested  wholly  upon  the  obligation  of 
the  implied  contract  of  the  schooner  to  give  a  clean  receipt  for  the  packages 
taken  aboard,  and  to  have  any  doubt  about  the  number  settled  before  sailing. 
JSetd,  that  the  obligation  of  tne  schooner  to  so  receipt  for  the  cargo  was  a 
maritime  obligation  within  the  Jurisdiction  of  the  admiralty. 

John  Chetwood,  for  libelant. 

Wilcox,  Adam*  d  Macklin,  for  elaimants. 

Bbovr,  3.  In  Maroh,  1886,  the  steam-ship  Qneen,  of  the  libelant's 
line,  arrived  in  this  port  with  7,775  packages  of  iron  wire,  belonging 
to  the  American  Screw  Company  of  Providence.  The  oompany  were 
in  the  habit  of  receiving  similar  consignments,  and  had  arranged  with 
the  owners  of  the  Morrell,  and  of  other  vessels,  to  take  their  goods 
from  the  dock  when  landed,  to  be  transported  to  Providence.  The 
wire  in  question  was  all  landed  upon  the  dock,  was  weighed  by  the 
custom-house  weigher,  and  placed  in  six  piles,  on  different  parts  of 
the  dock.  The  Morrell  took  it  all  on  board,  and  kept  tally  of  the  bun- 
dies  taken.  An  employe  of  the  libelants  also  kept  tally;  and  the 
custom-house  weigher  kept  tally  of  the  weight,  and,  to  a  certain  ex- 
tent,  of  the  bundles.  The  tally  of  the  libelants'  man  exceeded  by 
one  the  number  stated  in  the  bill  of  lading,  making  7,776 ;  the  Mor« 
rell's  tally  made  108  bundles  less.  The  captain  of  the  Morrell  re« 
fused  to  give  a  clean  receipt  for  the  full  number  of  the  steamer's 
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tally,  except  with  the  condition  in  the  receipt,  "108  in  diapnte." 
This  qaaliiieation  was  refused,  and  the  Morrell  thereupon  sailed  away 
for  Providence,  whereupon  this  libel  was  filed  to'  recover  back  the 
iron  wire;  and  the  Morrell  and  the  wire  were  seized  by  the  marshal 
before  they  had  passed  ont  of  this  jurisdiction.  The  freight  on  the 
whole  number  bad  been  paid  in  full.  After  seizure  by  the  marshal 
the  ship  and  cargo  were  released  upon  a  stipulation  for  the  value  of 
the  108  bundles  of  wire  in  dispute.  Thereafter  the  schooner  went  to 
Providence,  and,  upon  the  delivery  there,  the  tally  showed  84  less 
than  7,776.  The  weigher's  tally  in  New  Ydrk  was  equal  to  the  esti- 
mated weight  in  the  bill  of  lading;  and  the  tally  of  weight  in  Provi- 
dence exceeded  the  weight  stated  in  the  bill  of  lading  for  the  whole 
number. 

1.  The  claimants  object  to  the  jurisdiction  of  this  court  on  the 
ground  that  the  nature  6f  the  libelants'  demand  is  not  maritime.  But 
the  libelants'  claim,  if  valid,  rests  wholly  upon  the  obligation  of  the 
implied  contract  of  the 'schooner  to  give  a  clean  receipt  for  the  wire 
a«tnally  taken  aboard,  and  to  have  any  controversy  as  to  the  number 
adjusted  before  sailing  for  a  distant  port.  The  carrier  had  a  special 
property  in  the  wire,  and  was  bound  to  deliver  all  that  the  bill  of 
lading  called  for;  and  the  schooner  having  taken  the  wire  aboard, 
the  obligation  to  receipt  for  it  in  discharge  of  the  libelants  was  a 
maritime  obligation.     I  must  therefore  sustain  the  jurisdiction. 

2.  The  evidence  shows  a  well-settled  custom  and  usage  that  en- 
titles the  carrier  to  a  receipt  for  the  articles  delivered.  This  is  laid 
down  as  the  general  law  of  carriers.  Hutch.  Garr.  §  423.  Small 
differences  are  usually  passed  over  by  a  memorandum  in  the  receipt 
of  the  number  in  dispute  or  injured.  But  the  evidence  shows  that 
this  is  not  applicable  to  large  variations.  Sometimes,  when  articles 
have  been  loaded,  and  the  first  carrier  can  oonveniently  send  a  man 
to  make  a  tally  upon  discharge  by  the  second  carrier,  that  course  is 
adopted.  The  master  of  the  schooner  desired  that  course  to  be  pur- 
sued in  this  case  after  the  seizure  under  process,  and  he  offered  to 
take  one  of  the  libelants'  men  to  Providence  for  the  purpose.  The 
libelants,  on  the  other  hand,  offered,  before  she  sailed,  to  onload  the 
schooner  upon  the  stipulation  that  the  one  found  to  be  wrong  upon 
another  tally  should  pay  the  expense  of  unloading  and  reloading. 
This  the  master  refused,  and  started  upon  his  voyage  without  any 
settlement  of  the  controversy,  and  without  previous  notice  to  the 
libelants,  or  the  delivery  of  any  receipt. 

Theearrier  is  entitled  to  have  settled  upon  the  spot,  in  some  form, 
any  dispute  concerning  the  number  of  articles  delivered  by  him.  The 
custom  that  gives  him  a  right  to  a  receipt,  recognizes  his  right  to  the 
protection  which  that  voucher  gives  him  for  having  performed  his 
contract ;  and  when  a  dispute  arises  as  to  the  number  delivered,  the 
carrier  is  legally  entitled  to  have  it  settled  then  and  there.  He  can« 
not  be  required  to  adjourn  the  controversy  to  a  distant  place,-  or  a 
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future  time,  for  determination  and  settlement  in  a  remote  foram,  for 
the  oonvenienoe  of  another  carrying  vessel.  Any  such  practice  would 
be  attended  by  great  embarrassments,  and  interfere  materially  with 
the  performance  of  the  original  carrier's  duties.  All  deliveries  by  the 
carrier  must  therefore  be  held  to  be  incomplete  and  conditional,  and 
subject  to  the  implied  obligation  of  the  person  or  vessel  that  receives 
the  goods  to  give  a  proper  and  clean  receipt  for  all  the  articles  act- 
ually delivered,  without  qualification,  unless  such  a  clean  receipt  be 
waived.  It  is  the  duty  of  both,  in  case  of  dispute  or  differences  in 
the  tallies  taken,  to  take  promptly  all  necessary  means  to  settle  the 
controversy ;  and  the  expense  necessarily  attending  the  correction  of 
any  such  errors  must  fall  upon  the  one  that  caused  the  error.  Where 
both  are  involved  in  blame,  the  expense  must  be  charged  upon  both. 

There  can  be  no  doubt,  upon  the  proofs,  that  the  tally  of  the 
schooner  was  kept  incorrectly.  As  the  tally  at  Providence  was  within 
34  of  the  libelants'  tally,  the  number  put  on  board  could  not  have 
been  108  short.  In  sailing  away  without  adjusting  this  controversy, 
and  without  giving  or  tendering  any  clean  receipt  for  the  whole  num- 
ber she  had  actually  received,  she  was  in  the  wrong,  and  acted  at  her 
peril.  The  libel  was  therefore  legally  filed  to  arrest  the  whole  quan- 
tity, as  the  libelants  could  not  be  deprived  of  their  right  of  possession 
of  the  wire  without  a  proper  clean  receipt  for  what  they  had  delivered ; 
and  in  that  view  the  libel  must  be  sustained. 

The  whole  cargo  delivered  on  board  the  Morreli  has,  however,  been 
delivered  to  the  true  owners.  A  careful  examination  of  the  custom- 
house weigher's  testimony,  and  of  his  tally  of  weight  and  numbers, 
satisfies  me  that  they  are  in  accord  with,  and  confirm  the  correctness 
of,  the  tally  kept  by  libelant's  tally-man,  and  that  7,775  coils  were  put 
aboard  the  scLooner.  The  custom-house  weigher  relied  more  on  the 
weight  of  each  20,  than  on  the  actual  count.  His  tally  of  weights 
shows  a  remarkable  uniformity ;  the  greatest  weight  of  any  20  coils 
being  1,164  pounds,  and  the  least  weight  1,124  pounds, — a  di£ference 
of  only  40  pounds,  which  is  less  than  the  weight  of  a  coil, — the  aver- 
age of  the  whole  being  57^  pounds  per  coil.  Most  of  the  sets  of  20 
weigh  from  1,136  to  1,156  pounds.  This  shows  that  it  is  very  im- 
probable that  there  was  any  error  in  the  number  as  tallied  by  the 
libelant  in  New  York;  and  tbe  delivery  of  a  somewhat  greater  weight 
by  tally  at  Providence  leads  to  the  conclusion  that  the  entire  number 
was  actually  delivered  there.  I  am  satisfied  that  the  whole  number 
has  reached  the  hands  of  the  true  owners,  and  that  the  latter  have 
no  longer  any  claim  against  the  libelants ;  and  the  libelants,  having 
also  been  paid  their  freight,  have  no  further  interest  in  the  wire. 
Thei-e  should  be  no  decree,  therefore,  for  the  wire  or  its  value;  but 
the  libelant  is  entitled  to  the  costs  and  disbursements  of  the  proceed- 
ings, since  the  schooner  was  in  fault,  and  the  evidence,  as  finally  sub- 
mitted, does  not  establish  ady  fault  in  the  libelant,  or  in  its  proceed- 
ings. 
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The  Ferkiomek.* 

Tete  Abbie  G.  Stubbs. 

(Dittriet  Court,  D.  llauaehtuKtls.    Hay  8, 1886.) 

OoLUSion— SnsAXBB  and  Saxlino  Ysssbl— Fooot  Weather— RBViaBi)  Intek- 
KATioNAii  Regulations  —  Saxluig  Rules,  Art.  18,  Considered  and  Con- 

8TBCED. 

The  schooner  A.,  while  running  close  to  the  edf^  of  a  fog-bank,  came  into 
collision  with  the  steamer  P.  In  the  immediate  vicinity  of  the  schooner,  and 
inshore  from  her.  the  atmosphere  was  clear;  but  offshore,  and  over  the  track 
of  the  steamer,  there  hang  a  low  mist  or  fog,  the  effect  of  which  was  to  shut 
out  entirely  from  each  vessel  the  side  lights  of  the  other  until  too  late  to  pre- 
vent a  collision.  The  mast-head  light  of  the  steamer  was  visible  from  the 
schooner's  deck  for  at  least  20  minutes  prior  to  the  collision.  Neither  ves- 
sel gave  the  fog-signal  prescribed  by  the  sailing  rules.  Held,  that  a  vessel  is 
under  obligation  to  observe  the  rule,  not  only  when  she  is  actually  enveloped 
io  a  fog,  but  also  when  she  is  so  near  it  that  it  is  necessary  that  her  position 
should  De  known  to  any  vessel  that  may  happen  to  be  within  it.  As  neither 
vessel  complied  with  this  rule,  they  must  both  be  held  liable  for  the  conse- 
quences of  the  collision. 

Gro88-Iibels  for  a  Collision  between  the  ateam-ahip  Perkiomen  and 
the  schooner  Abbie  G.  Stubbs. 
R,  Stone,  for  the  Perkiomen. 
W.  W.  Dodge,  for  the  Abbie  G.  Stubbs. 

Nklson,  J.  There  is  very  little  disagreement  between  the  parties 
as  to  the  material  and  controlling  facts  in  this  case.  They  are, 
briefly,  these :  The  collision  happened  abont  midnight  between  the 
fifteenth  and  sixteenth  of  July,  1885,  near  the  whistling-buoy,  five 
miles  off  Monomoy  beach.  The  Perkiomen,  a  large  steam-collier 
belonging  to  the  Beading  Railroad,  was  on  a  voyage  from  Port 
Bicbmond  to  Boston,  with  a  full  cargo  of  1232  tons  of  coal.  She 
had  passed  through  Pollock  Rip  slue,  and  had  just  got  by  the  whis- 
tling-buoy oil' her  starboard  side,  and  was  heading  N.  by  E.,  with  a 
speed  of  7  knots  an  hour.  The  schooner  Abbie  G.  Stubbs,  of  328 
tons,  was  on  a  voyage  from  Boston  to  New  Bedford,  with  a  part 
cargo  of  pyrites.  She  was  olose*hauled  on  the  starboard  tack,  steer- 
iog  S.,  with  the  wind  S.  W.  by  W.,  and  light,  and  her  speed  was 
fonr  knots.  In  the  immediate  vicinity  of  the  schooner,  and  inshore 
from  her,  the  atmosphere  was  clear,  and  Chatham,  Monomoy,  and 
Shovelful  lights  could  be  seen  distinctly;  but  offshore  to  the  south- 
ward, extending  over  the  shoals  and  the  track  of  the  steamer,  there 
hang  a  low  fog  or  mist,  which  shut  out  from  the  schooner  Pollock 
Bip  light  and  the  side  lights  of  the  steamer,  and  also  shut  ont  from 
the  steamer  the  side  lights  of  the  schooner.  ■  But  the  fog  did  not  rise 
80  high  above  the  water  as  to  shut  out  from  the  schooner  the  steamer's 
mast-head  light.     That  was  clearly  visible  from  the  schooner's  deck, 

■Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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and  was  obserred  and  watched  by  her  master  and  mate,  a  point  or 
two  over  the  starboard  bow,  for  20  minutes  before  the  collision.  The 
course  of  the  schooner  was  close  to  the  edge  of  the  fog-bank.  As  the 
steamer  emerged  from  the  fog,  she  then  for  the  first  time  became 
aware  of  the  vicinity  of  the  schooner  by  seeing  her  green  light  over 
the  port  bow.  Her  wheel  was  then  put  hard  a-port  as  soon  as  pos< 
Bible,  and  she  swung  off  to  starboard;  bat  it  was  too  late.  The 
schooner,  continuing  her  course,  struck  the  steamer,  head  on,  amid- 
ships, on  the  port  side,  cutting  into  her  hull  to  such  a  length  that 
she  soon  filled  and  sunk,  her  men  escaping  in  the  boats.  The  schooner 
also  was  so  badly  damaged  about  the  stem  that  she  was  beached  to 
save  her  from  sinking.  Neither  vessel,  at  any  time  before  the  col- 
lision, gave  the  fog  signal  prescribed  by  the  sailing  regulations. 

By  article  12  of  the  Revised  International  Regulations,  adopted  by 
the  act  of  March  3,  1885,  (23  St.  438,)  when  under  way  in  fog,  mist, 
or  falling  snow,  whether  by  day  or  night,  a  steamsbip  is  required  to 
make,  with  her  steam-whistle,  or  other  steam  sound  signal,  at  inter- 
vals of  not  more  than  two  minutes,  a  prolonged  blast;  and  a  sailing 
vessel  to  make  with  her  fog-horn,  at  like  intervals,  when  on  the  star- 
board tack  one  blast,  when  on  the  port  tack  two  blasts  in  succession, 
and  when  with  wind  abaft  the  beam  three  blasts  in  succession. 

As  neither  vessel  complied  with  this  rule,  they  must  both  be  held 
liable  for  the  consequences  of  the  collision.  The  liability  of  the 
steamer  was  admitted  at  the  hearing.  The  schooner  does  not  admit 
hers,  but  it  seems  to  be  equally  clear. 

A  vessel  is  under  obligation  to  observe  the  rule,  not  only  when  she 
is  actually  enveloped  in  fog,  but  also  when  she  is  so  near  it  that  it  is 
necessary  that  her  position  should  be  known  to  any  vessel  that  may 
happen  to  be  within  it.  The  master  of  the  schooner  was  aware  of 
the  fog  to  the  southward  from  the  fact  that  Pollock  Rip  light  was  ob- 
scured. His  excuse  is  that  he  mistook  the  steamer's  mast-head  light 
for  the  light  of  a  vessel  at  anchor  on  the  shoals.  That  certainly  is 
not  a  good  excuse.  The  bright  mast-head  light  was  a  clear  indica- 
tion that  a  steamer  was  approaching  with  her  side  lights  obscured  by 
fog.  It  seems  incredible  tbat  a  vigilant  and  skillful  officer  could  mis- 
take the  bright  mast-head  light  of  a  steamer,  nearing  him  at  the  rate 
of  1 1  knots  an  hour,  for  the  stationary  light  of  a  vessel  at  anchor, 
several  miles  away.  Gapt.  Lewis,  her  master,  admits  that  he  was 
just  approaching  the  fog-bank  when  the  light  was  reported,  and 
thought  the  light  might  be  the  mast-head  light  of  a  steamer  coming 
north,  and  that  he  kept  off  a  point  to  give  his  vessel  more  freedom 
of  action  in  case  his  suspicion  should  be  confirmed.  This  admission 
is  fatal  to  the  schooner's  case,  ad  it  places  her  in  a  situation  in  rela- 
tion to  the  steamer  where  it  was  her  clear  duty  to  sound  her  fog-horn. 

Both  vessels  being  found  to  blame,  a  decree  is  to  be  entered  for 
the  libelants  in  each  case,  the  damages  to  be  divided.  Ordered  ac- 
cordingly. 
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The  Tonawanda.* 

Jabvis  and  others  v.  Thb  To^awanda. 

(Dittria  Court,  E.  D.  Pmruylvania.    May  4, 1886.) 

MARrmiB  LiEH— FoRBioiT  PoBT— CooPERAOB— Whakfage— Nkguoehcb. 

The  libelants  famished  wharfage  and  cooperage  materials  for  the  ship  Ton- 
awanda,  of  Philadelphia,  at  Jersey  City,  at  the  request  of  A  &  Co.,  who  had 
been  the  ship's  agents  in  New  York,  and  who  were  dealt  with  as  such, 
when  in  fact,  although  unknown  to  the  libelants,  they  were  the  owners  of  the 
ship.  Payment  was  promptly  sought  of  A  &  Co.,  and,  upon  their  promise  to 
pay.  the  Tonawanda  was  allowed  to  sail  for  Europe.  She  returned  to  Phila- 
delphia twice,  but  of  these  visits  libelants  knew  nothing.  On  her  subsequent 
return  to  Philadelphia  she  was  attached.  This  was  two  years  after  the  ex- 
penses were  incurred.  In  the  mean  time  the  ship  had  been  bought  by  the  re- 
spondents. Held  that,  as  the  expenses  had  been  incurred  in  a  foreign  port, 
the  unpaid  charges  became  a  lien  to  wlHch  the  libelants  were  still  entitled,  as 
the  facts  do  not  show  them  to  have  been  guilty  of  negligence. 

In  Admiralty. 

Theodore  M.  Etting  and  Thomns  8.  WiUiamt,  for  libelants. 

Henry  R.  Edmunde,  for  respondent. 

BoTLEB,  J.  The  libelants  furnished  the  Tonawanda  with  wharf- 
age, at  Jersey  City,  in  Jnly  and  August,  1882,  for  which  (and  a  small 
amount  of  material  for  cooperage)  $272.75  are  claimed.  The  vessel 
was  in  charge  of  Zetlosen  &  Co.,  of  New  York,  who  were  dealt  with 
as  agents.  The  bill,  as  rendered,  was  originally  a  trifle  larger,  and 
was  reduced  to  the  sum  stated  by  agreement  with  Zetlosen  &  Go. 
The  vessel  sailed  for  Europe,  leaving  the  bill  unpaid;  and  in  about 
six  months  thereafter  came  to  Philadelphia,  where  the  respondents 
bongbt  her.  She  had  formerly  belonged  to  the  Copes,  of  this  city, 
bnt  had  been  sold  and  transfen-ed  to  Zetlosen  &  Co.  before  the 
charges  for  which  she  is  sued  were  incurred.  Of  this  sale  and  trans> 
fer,  however,  the  libelants  were  ignorant;  and  Zetlosen  &  Co.,  who 
bad  formerly  bad  her  in  charge  as  agents,  were  dealt  with  in  this  char- 
acter. After  remaining  in  Philadelphia  for  several  weeks  undergoing 
repairs,  she  made  a  second  trip  to  Europe  and  back  to  Philadelphia. 
In  November,  1883,  she  again  sailed  for  Europe,  and  on  her  return 
to  Philadelphia,  in  July,  1884,  was  attached*  for  this  claim.  Pay- 
ment had  been  sought  of  Zetlosen  &  Co.  promptly,  but  the  libelants 
were  pat  off  from  time  to  time  with  promises  which  were  never  kept. 
After  several  months  of  delay  thus  obtained,  inquiries  were  directed 
respecting  the  vessel's  itinerancy,  and  she  was  eventually  discovered 
to  be  at  Trieste.  On  her  next  trip  to  this  country  she  was  attached, 
as  stated. 

When  at  Jersey  City  she  was  in  a  foreign  port,  and  the  unpaid 
charge  there  incurred  consequently  became  a  lien. 


*Beported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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There  is  no  question  of  law  involved.  It  was  the  libelants'  duty  to 
exercise  reasonable  vigilance  to  enforce  payment.  Had  the  vessel 
returned  to  Jersey  City,  and  they  known  it,  or  under  such  circam- 
stances  that  they  should  have  known  it,  and  been  permitted  to  depart 
without  payment,  the  lien  would  have  been  lost.  While  she  was 
abroad,  of  course,  no  amount  of  vigilance  would  have  accomplished 
anything,  except  to  ascertain  her  whereabouts.  The  libelants  were 
not  required  to  follow  her  then.  The  only  time  when  she  was  within 
reach  were  the  two  occasions  when  she  visited  Philadelphia  in  1883. 
The  libelants  were  ignorant  of  these  visits ;  otherwise  they  should 
have  attached  her  there.  The  only  question  therefore  is,  should  this 
ignorance  be  ascribed  to  carelessness, — want  of  proper  vigilance  ? 
This  is  certainly  a  serious  question, — one  about  which  there  is  room 
for  doubt.  The  libelants  could  have  ascertained  the  fact,  of  course, 
either  by  keeping  a  constant  watch  upon  the  vessel's  movements,  or 
upon  the  entries  at  the  port  of  Philadelphia.  Did  their  duty,  how* 
ever,  require  this?  Is  such  a  course,  under  similar  conditions,  cu8> 
tomary?  I  think  not.  When  all  the  circumstances  are  considered, 
I  think  the  libelants  must  be  held  to  a  higher  degree  of  vigilance  than 
is  usually  exercised  or  required,  to  visit  them  with  the  consequences 
of  remissness,  for  failing  to  discover  these  visits.  Certainly  they  were 
not  bound  to  inquire  into  the  proposed  movements  of  the  vessel  when 
she  left  their  dock,  nor  to  bunt  her  up  while  treating  with  her  sup- 
posed agents  for  payment.  To  do  this  would  have  been  unusual, 
and  to  require  it  would  be  unreasonable.  They  expected  payment 
from  the  agents,  and,  as  is  customary  and  proper,  first  exhausted 
their  efforts  in  that  direction.  As  soon  as  they  ascertained,  or  ooald 
well  ascertain,  that  the  lien  must  be  resorted  to,  they  sought  for  and 
found  the  vessel.  When  she  next  visited  the  country  they  attached 
her.  I  think  no  more  was  required.  Although  a  good  deal  of  time 
elapsed  between  the  creation  of  the  lien  and  the  attachment,  I  am  not 
satisfied  that  the  libelants  are  blamable  respecting  it.  While  the 
holders  of  such  liens  should  be  held  to  a  proper  degree  of  vigilance  as 
against  innocent  purchasers,  unreasonable  activity  and  haste  should 
not  be  required.  It  must  not  be  overlooked  that  the  purchaser  al- 
ways has  it  within  his  power  to  protect  himself  by  his  contract. 

I  do  not  esteem  it  necessary  to  consider  the  question  whether  the 
respondents  were  guilty  of  negligence  in  the  purchase;  nor  the  ques- 
tion of  Zetlosen's  solvency.  If  the  libelants  failed  to  exercise  proper 
vigilance,  their  lien  was  lost  thereby,  irrespective  of  these  qnestions; 
otherwise  it  continaes  to  exist.  In  the  light  of  adjudicated  cases,  I 
believe,  as  before  stated,  it  must  be  held  that  they  did  not  so  fail. 
The  Prospect,  3  Blatchf.  626;  The  Walkyrien,  11  Blatohf.  241;  The 
Europa,  Brown  &.  L.  89;  The  Atlantic,  Grabbe,  440. 

A  decree  will  be  entered  accordingly. 
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GiiBNK,  Trustee,  eto.,  v.  WalkebC 

8aue  v.  Soott. 

(Cfireuit  Court,  W.  D.  Virginia.    March  22, 1886.) 

RsKOTAL  OF  Cause — Strrr  not  ORiorNALLT  •within  Jueisdiction  of  Circott 
OotJKT— Act  of  t875. 

Q.,  a  citizen  of  Maiyland,  as  trustee  and  assignee  of  a  coiporation  cliartered 
under  the  laws  of  Virginia,  instituted  suit  against  "W.  &  S.,  citizens  of  Vir- 
ginia, in  a  court  of  that  state,  and  on  motion  of  plaintiff  the  case  was  re- 
moved to  the  circuit  court  of  the  United  States,  whereupon  defendants  moved 
to  remand.  Held,  that  the  suit  was  removable,  and  that  the  motion  should  be 
overruled. 

Motion  to  Remand  to  the  corporation  conrt  of  the  citj  of  Lynch- 
burg, 

Tbese  suits  were  instituted  in  the  corporation  court  for  the  city  of 
Lynchburg  against  Walker  &  Scott,  citizens  of  Lynchburg,  Virginia, 
by  Glenn,  trustee,  a  citizen  of  Baltimore,  Maryland,  and  assignee  of 
the  National  Express  &  Transportation  Company,  a  corporation  char- 
tered under  the  laws  of  the  state  of  Virginia.  On  the  motion  of  the 
non-resident  plaintiff  they  were  removed  to  the  United  States  circuit 
court  for  the  Western  district  of  Virginia. 

Li,  M.  Kean,  for  Walker  &  Scott,  argued  that  Claflin  v.  Insurance 
Co.,  110  U.  S.  81,  S.  C.  3  Sup.  Ct.  Eep.  507,  does  not  control  these 
eases,  because  Claflin  v.  Insurance  Co.  might  have  been  removed,  as 
it  was,  under  the  law  as  it  existed  before  third  March,  1875;  and 
that,  therefore,  the  only  legitimate  effect  of  that  decision  was  that  a 
case  removable  on  third  March,  1875,  was  also  removable  after  that 
act ;  that  the  construction  given  to  the  former  acts  had  been  given 
under  the  rule  to  "read  the  whole  act  to  gether,  and  give  effect  to 
every  part  of  it;"  and  that  the  application  of  the  same  rule  to  the  act  of 
third  March,  1875,  led  to  the  construction  that  the  limitation  of  section 
1  applied  to  section  2 ;  that  to  read  sections  1  and  2  separately  would 
be  to  nullify  t)ie  plain  language  of  the  act,  and  that,  in  so  far  as 
Claflin  v.  Insurance  Co,  was  inconsistent  with  this  view,  it  was  on 
questions  not  necessary  to  the  decision  of  the  case  before  the  court, 
and  obiter  dictum;  that  the  principle  on  which  the  cases  had  been 
decided  before  third  March,  1875,  was  not  to  read  sections  separately, 
but  to  read  the  whole  act  together,  and  give  effect  to  every  part  of  it. 

John  Howard  and  Ed.  S.  Bfown,  contra. 

Fadi^,  J.  It  is  unnecessary  for  the  court  to  discuss  at  length,  or  to 
review  in  detail,  the  various  propositions  presented  by  counsel,  and 
80  ably  argued  during  the  consideration  of  this  motion.  The  impor- 
tant questions  raised  here  have  all  been  settled  by  precedents  that 
leave  this  court  without  embarrassment  as  to  the  decision  it  must 
render.  The  discussion  here,  as  in  the  cases  quoted  in  argument, 
v.27p.no.8— 37 


Digitized  by 


Google 


678  FEDBBAL  REPOBTSB. 

turns  chiefly  upon  the  construction  to  be  given  to  sections  1  and  2  of 
the  act  of  congress  of  March  3,  1875,  corresponding  in  the  main  to 
the  provisions  of  sections  11  and  12  of  the  judiciary  act  of  1789. 

It  is  contended  by  counsel  for  the  defendants  that  sections  1  and 
2  of  the  act  of  March  3,  1875,  are  to  be  regarded  in  pari  materia,  and 
are  to  be  construed  together;  and  that  when  thus  construed  they  deny 
to  this  court  jurisdiction  of  a  cause  which  could  not  originally  have 
been  brought  in  this  court.,  but  which  has  been  brought  in  a  state 
court,  and  removed  into  this  court  under  section  2  of  said  act; 
while  counsel  for  the  plaintiffs  argue  that  sections  1  and  2  of  said  act 
must  be  construed  separately,  and  that,  when  thus  construed,  these 
cases  do  not  fall  within  that  provision  of  section  1,  act  1875,  which 
says: 

"Not  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  founded 
on  contract  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been  made,  except  in 
case  of  promissory  notes  negotiable  by  th^  law-merchant,  and  bills  of  ex- 
change." 

The  decisions  under  the  judiciary  act  of  1789,  in  Buslinell  v.  Ken- 
nedy, 9  Wall.  387;  under  the  local  prejudice  act  of  1867,  in  City  of 
Lexington  v.  Butler,  14  Wall.  289 ;  under  the  act  of  March  3,  1875, 
in  Claflin  v.  Insurance  Co.,  110  U.  S.  81,  S.  C.  3  Sup.  Ct.  Eep.  507, 
— all  decide  against  the  proposition  that  sections  1  and  2  of  the  act 
of  1875  must  be  construed  together,  and  that,  when  thus  construed, 
the  restriction  upon  the  commencement  of -suits  contained  in  section 
1  applies  to  the  removal  of  suits  under  section  2.  The  argument  of 
counsel  for  the  defendants,  supported  chiefly  by  the  able  opinions  of 
Judges  McCrary  and  Bonn,  however  persuasive  it  might  be  were  this 
a  case  of  flrst  impression,  cannot  prevail  against  the  well-settled  de- 
cisions of  the  United  States  supreme  court.  The  decisions  of  the 
circuit  courts  referred  to  were  rendered  prior  to  the  decision  of  the 
supreme  court  in  Claflin  v.  Insurance  Co.  This  decision  is  conclusive 
of  this  question.    It  leaves  this  court  bat  one  course  to  pursue. 

The  motion  to  remand  must  be  overruled. 
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Shbldbiok  v.  CooKOBorr. 

Sheldbioe  and  Wife  v.  Samb. 

(Oireuit  Court,  D.  Comuctieut.    May  24, 1889.) 

Removal  of  Causks— Bond — Costs. 

Where  the  bond  filed  by  the  removisj^  party  does  not  provide  "for  paying 
the  costs  that  mav  be  awarded  by  the  circuit  conrt, "  as  required  by  the  act 
of  March  8, 1875,  ^  8,  the  case  is  not  properly  removed,  and  must  be  remanded. 

Motions  to  Bemand. 

John  H.  Light,  for  the  motions. 

Fredk.  A,  Huhbard,  against  the  motions. 

Shipuan,  J.  These  are  motions  to  remand  to  the  state  court.  The 
two  cases  were  removed  under  the  provisions  of  the  second  and  third 
sections  of  the  act  of  March  3,  1875.  Section  3  requires  that  the 
removing  party  shall  make  and  file  in  the  state  court,  with  his  peti< 
tion,  a  bond,  with  surety,  for  entering,  on  the  specified  day,  a  copy 
of  the  record  in  the  circuit  court,  "and  for  paying  all  costs  that  may 
be  awarded  by  the  circuit  court  if  the  said  court  shall  hold  that  such 
suit  was  wrongfully  or  improperly  removed  thereto."  Neither  of  the 
bonds  in  these  oases  contained  any  provision  in  regard  to  costs,  but 
were  in  accordance  with  the  requirements  of  section  639  of  the  Be< 
vised  Statutes.  "The  filing  of  the  bond,  conditioned  as  required  by 
the  act  of  1875,  is  a  condition  precedent  to  the  removal  of  the  cause 
to  the  federal  courts."  If  the  statutory  requirements  were  not  com- 
plied  with,  the  cases  were  not  properly  removed,  this  court  has  no 
further  jurisdiction,  and  the  motions  to  remand  must  be  granted. 
Torrey  v.  Grant  Locomotive  Works,  14  Blatohf .  269 ;  McLean  v.  St. 
Paul  dt  C.  R.  Co.,  17  Blatchf.  863;  Bahhitt  v.  Clark,  103  U.  S.  606. 

The  motions  are  granted,  with  costs  in  one  only  of  the  cases. 


Ebwin  v.  Walsh. 

{OirmSt  Oowtt,  D.  OonneeHeut.    May  81, 1888.) 

1.  Removal  of  Caotk — Obiqinai,  Jukibdiction. 

A  suit  in  a  state  court,  which  falls  within  the  description  of  suits  removable 
into  the  circuit  courts,  may  be  removed,  although  it  could  not  originally  have 
been  brought  in  that  court. 
8.  Same— JtrBisDicTtos— Amount. 

Although  the  value  in  money  of  a  right  to  appeal  from  the  probate  of  the 

decedent^  will  cannot  be  appraised  with  exactness,  yet  as  the  right  of  the 

.   pUintilt  in  the  estate,  if  it  is  intestate,  is  far  more  than  |500,  and  as  the  value 
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of  tbat  right  depends  directly  upon  the  power  to  bring  the  qaestion  of  the 
validity  of  the  will  before  a  coart,  the  pecuniary  value  Of  the  matter  in  dis- 
pute is  sufficient  to  bring  this  case  within  the  jurisdiction  of  this  court. 

Motion  to  Remand. 

Frank  L.  Hangerford,  for  motion. 

George  O.  Sill,  against  motion. 

Shipman,  J.  This  is  a  motioi^  to  remand  to  the  state  court.  The 
snit  in  the  state  court  was  a  proceeding  by  mandamus  to  compel  the 
defendant,  a  citizen  of  Connecticut,  who  is  judge  of  the  probate  court 
for  the  district  of  Berlin,  to  allow  the  plaintiff's  appeal  to  the  superior 
court  for  the  county  of  Hartford,  from  a  decree  of  the  said  probat* 
court  approving  the  last  will  of  G.  B.  Erwin,  deceased.  The  petition 
and  bond  were  filed  in  time,  and  are  in  proper  form.  The  plaintiff, 
a  citizen  of  Nebraska,  removed  the  cause. 

The  defendant  moves  to  remand  because — 

First.  Circuit  courts  of  the  United  States  cannot,  under  the  removal 
acts,  take  jurisdiction  of  appeals  to  the  state  courts  from  probate  de- 
crees approving  or  refusing  to  admit  to  probate  the  wills  of  deceased 
persons.  This  question,  which  is  a  difficult  one,  and  which  has  not 
been  determined  by  the  supreme  court,  (Fraser  t.  Jennison,  106  U. 
8.  191;  S.  C.  1  Sup.  Gt.  Bep.  171,)  it  is  not  now  necessary  to  decide, 
for  it  does  not  arise  in  this  case.  The  proceeding  is  for  a  mandamus 
to  compel  the  allowance  of  an  appeal  to  the  superior  court, — non  con- 
stat, that  the  appeal,  if  allowed,  will  ever  be  attempted  to  be  removed 
to  this  court;  and  the  question  whether  the  plaintiff  is  entitled,  under 
the  statutes  of  the  state,  to  an  appeal  to  the  state  court  is  a  very  dif- 
ferent one  from  that  of  the  validity  of  a  will  upon  such  appeal. 

Second.  Because  the  circuit  courts,  by  way  of  original,  as  dis- 
tinguished from  an  ancillary,  proceeding,  "are  not  authorized  to  is- 
sue writs  of  mandamus  unless  they  are  necessary  to  the  exercise  of 
their  respective  jurisdictions."  Bath  v.  Amy,  13  Wall.  244.  This 
has  frequently  been  said  to  be  true  by  virtue  of  the  fourteenth  sec- 
tion of  the  judiciary  act  of  1789,  (1  St.  at  Large,  81,  82.)  with  re- 
spect to  the  jurisdiction  of  this  court  in  cases  originally  brought  to 
it ;  but  this  court  often  has  jurisdiction  in  a  removed  case  which  it 
could  not  exercise  in  cases  originally  brought  before  it.  The  court 
obtains  jurisdiction  of  a  case  because,  under  the  statutes,  it  can  be 
and  has  been  removed,  and  not  because  it  is  a  case  of  which  the 
court  had  original  jurisdiction.  "A  suit  in  a  state  court,  which  fails 
within  the  description  of  suits  removable  into  this  court,  may  be  re- 
moved, although  it  could  not  originally  have  been  brought  in  this 
court."  Warner  v.  Pennsylvania  li.  Co.,  13  Blatchf.  231 ;  Barney  v. 
Ghhe  Bank,  5  Blatohf.  107;  Saylesv.  Northwestern  Ins.  Co.,  2  Curtis, 
212.  Thus,  Mr.  Justice  Miller  held  that  a  proceeding  by  mandamut 
in  the  state  court,  under  the  statutes  of  Kansas,  to  compel  the 
defendant  to  register  the  transfers  of  stock  held  by  the  plaintiff,  was 
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s  "snit  of  a  civil  nature,  at  law,"  within  the  meaning  of  the  act  of 
1875,  and  therefore  could  be  removed  to  the  United  States  conrt. 
Washington  Imp.  Co.  v.  Kansas  Pacific  Ry.  Co.,  5  Dill.  489. 

Third.  Becaase  it  does  not  appear  that  the  value  of  the  petitioner's 
pecuniary  interest  in  the  proceeding  is  more  than  $500.  In  Kurtz 
T.  Mojitt,  6  Sup.  Gt.  Bep.  148,  (October  term,  1885,)  it  was  held  that 
writs  of  habeas  corpus  are  not  removable  from  a  state  court  into  a 
circuit  conrt,  under  the  provisions  of  the  act  of  1875,  because  "a  ja- 
lisdiction  conferred  by  congress  upon  any  court  of  the  United  States, 
of  suits  at  law  or  in  equity,  in  which  the  matter  in  dispute  exceeds 
the  sum  or  value  of  a  certain  number  of  dollars,  includes  no  case  in 
which  the  right  of  neither  party  is  capable  of  being  valued  in  money." 
In  this  case  the  right  of  the  plaintiff,  a  half-brother  of  the  decedent, 
in  hia  estate,  ii  the  latter  died  intestate,  is  easily  capable  of  being 
valued  in  money,  and  is  far  more  th&n  $500.  There  is  no  way  of 
appraising  with  exactness  the  value  in  money  of  a  right  to  appeal 
from  the  probate  of  the  decedent's  will ;  but  as  the  value  of  the  plain- 
tiff's right  in  the  estate  directly  depends  upon  the  capacity  to  bring 
the  question  of  the  validity  of  bis  half-brother's  will  before  the  sa- 
perior  court,  the  pecuniary  value  of  the  matter  in  dispute  in  this  con- 
troversy  is  sufficient  to  bring  the  case  within  the  jurisdiction  of  this 
conrt. 

Inasmuch  as  the  parties  are  citizens  of  different  states,  and  there 
is  nothing  in  the  nature  of  the  suit  which  excludes  or  prevents  this 
eoart  from  exercising  jurisdiction,  the  motion  to  remand  is  denied. 


SoHNBiDBB  and  another  v.  Foots  and  anottier. 
{Oireuit  Court,  D.  GonneeKeut.    May  34, 1886.) 

1.  Vkttdob  akd  Vkudeb— Rescission— Fraud— ELBcrnoN. 

In  a  bill  in  equity  by  a  vendee  for  the  rescission  of  a  deed  on  tlie  ground 
of  the  vendor's  fraud  and  miarepresentatlon,  relief  in  equity  cannot  be 
granted  except  the  plaintiff  have,  within  a  reasonable  time  after  Uie  discovery 
of  the  fraud,  elected  to  disaffirm  the  contract,  and  has,  either  before  or  at  the 
trial,  returned,  or  offered  to  return,  the  personal  property  received,  and  re- 
conveyed,  or  offered  to  reconvey,  the  real  estate  of  which  he  has  the  title.* 

2.  Samk— BiLi.  n»  Equity— Replbades. 

Where  a  complaint  asking  both  damages  and  equitable  relief  against  a 
vendor's  fraudulent  sale  of  real  and  personal  property  is  removed  to  a  federal 
court,  and  a  bill  in  equity  is  filed  therein  for  the  equitable  relief,  and  is  tried, 
the  action  at  law  is  not  abandoned  by  the  repleader,  but  remains  on  the  com- 
mon-law side  of  the  court. 
8.  8AHB—RB8ci88ioN—lNjuNCTioif— Action  at  Law. 

A  bill  in  equity  asking  lor  relief  by  the  rescission  of  a  deed,  and  of  a  note 
and  mortgage  given  in  part  payment,  on  the  ground  of  the  vendor's  fraud,  and 
also  by  injunction  restraining  the  transfer  of  the  note  and  mortgage,  although 

^See  note  at  end  of  eaaeL 
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denied  so  far  ai  regards  the  rescission,  will  be  granted  so  far  aa  regards  the 
inlnnction,  when  the  plainti£F  has  instituted  an  action  at  law  for  damages, 
which  can  be  set  off  against  the  note  and  mortgage,  and  when  the  defendant 
is  a  non-resident,  and  not  a  property  owner  to  any  amount. 

Ih  Egnity. 

W.  F.  Wilcox,  for  plaintiffs. 

Charles  H.  Briscoe  and  James  P.  Andrews,  for  defendants. 

Shipvam,  J.  This  suit  was  brought  to  the  state  court,  the  com> 
plaint  alleging  the  defendants'  fraud  in  the  sale  of  real  and  per- 
flonal  property  to  the  plaintiffs,  and  asking  both  for  damages,  and 
for  equitable  relief  by  a  rescission  of  the  deed,  or  of  the  note  and 
mortgage  which  were  given  in  part  payment  of  the  purchase  price, 
and  by  an  injunction  restraining  the  transfer  or  assignment  of  the 
note  and  mortgage.  The  suit  was  removed  to  the  circuit  court, 
where  the  plaintiffs  filed  a  separate  bill  in  equity,  the  action  at  law 
remaining  also  in  court.     The  bill  in  equity  has  been  tried. 

The  facts  are  as  follows :  In  January,  1884,  Mrs.  Caroline  Foote 
had  the  legal  title  to  a  farm  of  75  acres  in  Eillingworth,  in  this  state, 
which  her  husband,  John  H.  Foote,  had  previously  purchased  for 
$700,  and  had  conveyed  to  his  wife  as  a  gift.  Her  husband,  as  her 
agent,  and  with  her  knowledge  and  approbation,  concluded  to  sell 
the  farm,  and  took  measures  to  bring  it  to  the  attention  of  German 
immigrants  to  this  country.  In  February,  1884,  the  notice  of  the 
two  plaintiffs,  who  were  Germans,  one  of  whom  had  been  in  this 
country  about  nine  mouthy,  and  the  other  about  six  months,  was 
called  to  the  plaintiff's  advertisement  of  the  farm,  one-half  of  which 
was  represented  to  be  clear,  and  the  other  half  to  be  in  woodland, 
and  both  went  to  see  the  defendant  John  H.  Foote  at  his  house  in 
Brooklyn,  New  York.  He  praised  the  farm;  said  that  it  was  one-half 
clear,  and  the  other  half  woodland;  that  it  had  an  ice-house,  and 
that  a  good  mowing-machine  belonged  to  it ;  and  the  three  went  to 
Eillingworth  in  a  couple  of  days  to  examine  it.  Examination  was 
necessarily  imperfect,  as  there  was  snow  upon  the  ground.  The 
farm  is  an  old,  worn-out  rough  farm  of  75  acres,  of  which  only  10 
or  12  acres,  in  the  immediate  vicinity  of  the  house,  are  clear  land, 
and  are  now  capable  of  cultivation.  The  said  John  H.  Foote  pointed 
out  to  the  plaintiffs,  as  embraced  in  and  belonging  to  the  farm,  three 
lots  of  cultivated,  cleared  land,  which  he  said  were  good  grass  lots,  and^ 
a  fourth  lot  which  had  been  grown  over  with  bushes.  These  lots, 
containing  12  acres,  belonged  to  Norris  Griswold.  Said  Foote  also 
showed  to  the  plaintiffs,,  as  belonging  to  the  farm,  two  cultivated, 
cleared  lots,  containing  five  acres,  which  actually  belonged  to  Ezra  Q. 
L'Hommedieu,  These  six  lots  were  near  the  defendant's  dwelling- 
bouse,  and  adjoining  her  lots,  and,  if  they  had  belonged  to  the  farm, 
would  have  greatly  enhanced  its  value.  Said  Foote  also  said  that  a 
certain  ditch  was  the  line,  which  included  a  little  atrip  of  said  Gria- 
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wold's  land.  This  incorrect  representation  was  not  of  importance. 
He  also  pointed  oat  as  his  own  a  mowing-machine  which  was  under 
the  shed,  and  which  he  said  cost  $125.  It  belonged  to  Norris  Gris- 
wold.  The  ice-honse  never  existed,  but  said  Foote  said  it  could  not 
be  visited  on  account  of  the  water  upon  the  land  where  it  stood.  .  He 
told  them  that  they  could  sell  all  their  produce  to  the  summer  hotels, 
about  a  couple  of  miles  off,  and  that  a  raUroad  was  coming  in  the  neigh- 
borhood which  would  enhance  the  value  of  the  farm.  There  were  and 
are  no  summer  hotels  within  seven  or  eight  miles  or  more  of  the 
farm,  and  no  railroad  was  ever  projected  in  its  neighborhood.  I 
omit  the  representations  which  he  made  of  the  condition  of  the  build* 
ings  and  of  the  land  which  really  belonged  to  the  farm,  and  of  the  wood 
ui>on  it,  and  of  the  amount  of  hay  which  could  be  produced,  and  of 
the  amount  and  value  of  cranberries  which  grew  upon  the  farm,  be- 
cause  they  may  be  considered  justifiable  words  of  commendation,  or 
false  statements  of  opinion,  which  are  not  the  subject  of  an  action 
for  deceit,  or  incorrect  statements,  the  incorrectness  of  which  could 
be  discovered  by  the  plaintiffs  upon  inspection. 

The  plaintiffs  were  entirely  ignorant  of  farming  or  of  farming  land, 
were  confiding  and  trustful,  believed  all  that  said  Foote  told  them, 
and  would  not  have  bought  said  farm  except  for  said  ignorant  and 
innocent  trustfulness.  They  bought  the  farm,  and  the  personal  prop- 
erty specified  in  a  bill  of  sale,  which  the  said  Caroline  Foote  executed 
for  the  sum  of  $1,600;  giving  to  her  $600  in  cash,  and  their  note 
for  $1,000,  payable  in  five  years  from  March  20,  1884,  to  her  order, 
with  6  per  cent,  interest  per  annum,  payable  semi-annually,  secured 
by  a  mortgage  of  said  farm.  By  said  bill  of  sale,  the  said  Caroline 
purported  to  sell  to  the  plaintiffs  a  mowing-machine  and  an  ice- 
honse. 

Neither  the  market  value  nor  the  actual  value  of  said  farm,  and  of 
the  personal  property  which  was  sold  and  delivered,  exceeded  $700 
or  $750.  The  misrepresentations  of  the  said  John  H.  Foote  in  re- 
gard to  the  farm,  including  the  said  lots  of  said  Griswold  and  of  said  ■ 
L'Hommedieu,  and  in  regard  to  the  mowing-machine  and  the  ice- 
house, were  influential  in  inducing  the  plaintiffs  to  buy  the  property. 
They  were  defrauded  by  the  said  Foote's  intentional  fraud,  whereby 
they  were  deceived  in  essential  particulars.  They  discovered  the 
fraud,  in  regard  to  the  non-ownership  by  the  defendants  of  the  Gris- 
wold and  L'Hommedieu  land,  and  of  the  mowing-machine,  and  the 
non-existence  of  the  ice-house,  in  two  or  three  weeks  after  they  entered 
upon  the  premises,  which  was  about  the  first  of  April,  1884.  They 
wrote  to  one  Thielke,  a  cousin  of  said  Schneider,  who  lived  in  New 
Tork  city,  and  who  accompanied  them  when  the  first  call  upon  the 
Footes  was  made,  and  also  when  the  papers  were  executed,  complain- 
ing of  the  difference  in  the  cleared  portion  of  the  land,  and  in  regard 
to  the  mowing-machine,  who  went  to  see  Mr.  Bischoff,  the  lawyer  at 
whose  office  the  papers  were  executed,  who  asked  for  the  papers. 


Digitized  by 


Google 


684  FEUERAL  BEPOBTSB. 

Thielke  yrrote  to  them  to  send  the  papers,  bnt  they  were  afraid  to  do 
80.  They  complained,  in  regard  to  the  misrepresentations,  to  Mr. 
Foote  in  April  and  in  June,  and  to  Mr.  and  Mrs.  Foote  in  September, 
1884,  bat  not  earnestly  or  vigorously,  and  never  requested  a  refund 
of  the  $600,  or  a  rescission  of  the  contract.  They  paid  the  interest 
due  in  September,  1884,  as  it  was  due,  but  have  not  paid  the  interest 
due  in  March,  1885.  They  were  entirely  ignorant  in  regard  to  their 
rights  antil  they  were  taken  by  one  of  their  neighbors,  and  introduced 
to  a  lawyer  some  time  in  the  early  part  of  1885.  They  did  not  tender 
a  deed  of  the  farm  to  the  defendants  either  before  or  at  the  trial,  and 
never  disaffirmed  or  rescinded  the  contract  except  by  bringing  the 
complaint,  which  is  dated  April  8, 1885,  and  did  not,  before  or  after 
the  first  was  brought,  do  or  say  anything  to  indicate  that  they  did  not 
wish  to  retain  the  property.  On  the  other  hand,  a  letter  of  theirs  to 
the  defendant,  dated  March  27,  1885,  is  inconsistent  with  the  idea 
of'  disaffirmance. 

The  condition  of  the  case  is  this :  Both  real  and  personal  property 
were  sold,  by  one  agreement  of  sale,  for  a  round  sum.  The  plain- 
tiffs were  greatly  defrauded  by  the  intentional  and  fraudulent  mis- 
representations of  one  of  the  defendants,  who  was  the  husband  and 
the  known  agent  of  the  other  defendant.  The  contract  was  not  dis- 
affirmed, except  by  the  bringing  of  a  complaint  asking  damages  on 
account  of  the  fraud  and  also  equitable  reUef. 

The  rule  of  law  in  regard  to  the  right  of  the  vendee  of  real  or  per- 
sonal property  to  rescind  the  contract  on  account  of  the  vendor's 
fraud,  or,  affirming  the  sale,  to  bring  an  action  for  damages  for  the 
fraud,  has  been  often  given.  It  is  stated  in  Kellogg  v.  Dentlow,  14 
Conn.  411,  as  follows: 

'  "A  sale  may  also  be  rescinded  by  the  vendee,  in  a  reasonable  time.  If  tlie 
vendor  is  guilty  of  fraud  in  misrepresenting  the  article  sold.  But  in  all  cases 
of  fraud  or  warranty,  where  the  vendee  has  the  right  of  disafflrmance,  he 
may  keep  silence,  and  bring  his  action  in  alfirmance  of  tlie  sale,  either  for  the 
fraud  or  upon  the  warranty."  Whitney  v.  Allaire,  4  Deuio.  554;  Mallory  v. 
Leach.  35  Vt.  156;   Bigelow,  Fraud,  408,  413,  426,  427. 

If  any  unpaid  notes  have  been  given  to  the  vendor  for  the  purchase, 
the  damages  arising  from  the  fraud  may  be  set  up  in  partial  or  com- 
plete defense  against  the  suit  of  the  vendor  apon  the  notes. 

In  this  case,  the  prayer  for  a  rescission  of  the  deed  cannot  be 
granted,  because  it  was  incumbent  upon  the  plaintiffs,  within  a  rea- 
sonable time  after  the  discovery  of  the  fraud,  to  elect  to  disaffirm  the 
contract,  and,  if  such  election  may  be  considered  to  have  been  shown 
by  the  institution  of  the  suit,  it  was  also  necessary  for  them,  at  some 
time,  whether  before  or  upon  the  trial  it  is  not  necessary  to  decide, 
to  return,  or  to  offer  to  return,  the  personal  property  which  was  re- 
ceived, and  to  reconvey,  or  to  offer  to  reconvey,  the  real  estate  of 
which  they  had  the  title.  An  attempt,  by  the  aid  of  a  court  of  equity, 
to  rescind  the  contract  is  ineffectual  while  the  plaintiff  is  holding  hrmly 
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upon  the  property  which  is  the  subject  of  the  contract.  There  must 
be  not  only  an  election  to  disafflrm,  but  the  plaintilF  must,  so  far  as 
is  practicable,  revest  in  the  vendor  the  title  to  the  property  which  bad 
been  vested  in  the  vendee  by  the  voidable  contract.  PearsoU  v. 
Chapiii,  44  Pa.  St.  9;  Baker  v.  Lever,  67  N.  T.  304.  The  note  and 
mortgage  cannot  be  canceled,  because  the  attempt  to  cancel  proceeds 
upon  the  ground  that  the  contract  for  the  sale  of  the  property  was 
voidable  on  the  ground  of  fraud.  If  voidable,  it  must,  as  a  general 
rale,  be  rescinded  entirely,  and  there  cannot  be  a  partial  rescission. 
"It  is  true  that,  generally,  a  part  of  a  deed  or  contract  or  sale  cannot 
be  avoided  without  avoiding  the  whole."  Veazie  v.  WiUiama,  8  How. 
134.  The  decree  in  the  Veazie  Cage,  and  which  was  not  in  accord- 
ance with  the  general  rule,  was  an  exceptional  one,  and  proceeded 
upon  the  peculiar  equities  of  the  case,  and  upon  the  ground  that  in 
the  contract  there  was  a  distinct  line  where  fraud  began  and  good 
faith  ended. 

So  far  forth  as  the  bill  in  equity  relates  to  rescission,  no  decree  can 
be  granted,  but  the  plaintiffs  must  be  remitted  to  their  action  at  law 
for  damages,  without  prejudice  by  reason  of  the  refusal  to  rescind  the 
contract.  Rogers  v.  Durant,  106  U.  S.  644;  S.  C.  1  Sup.  Ct.  Rep. 
623.  The  original  complaint  was  for  both  legal  and  equitable  rem- 
edies. By  the  repleader  in  the  equity  part  of  the  case,  the  action  at 
law  was  not  abandoned,  but  still  remains  on  the  oomraon-law  side  of 
the  court.  Fisk  v.  Union  Pac.  R,  Co.,  8  Blatchf.  299;  La  Mothe 
Manuf'g  Co.  v.  National  Tube  Works,  15  Blatchf.  432;  Dill.  Rem. 
Canses,  §  47. 

Inasmuch,  however,  as  the  defendants  are  non-residents,  and  Mrs. 
Foote  is  apparently  not  a  property  owner  to  a  large  amount,  and  has 
the  note  for  $1,000,  which  is  for  a  part  of  the  purchase  money,  and 
can  be  transferred  by  indorsement  to  a  bona  fide  holder,  without  notice 
of  any  alleged  infirmity,  it  is  right  that  the  transfer  should  be  pre* 
vented  by  injunction,  so  that  the  rights  of  the  plaintiffs  may  remain 
unimpaired.  The  bill  in  equity,  to  that  extent,  should  be  sustained, 
and  the  temporary  injunction  should  be  made  permanent.  New 
York  Dry  Dock  Co.  V.  American  Life  Int.  d  Trust  Co.,  11  Paige,  384. 

NOTE. 

The  intention  to  resdnd  a  contract  must  be  manifested  by  some  positive  act.  David- 
Km  V.  Keep.  (Iowa,)  16  N.  W.  Rep.  101. 

Where  the  evidence  shows  that  a  party  was  induced  to  make  a  certain  purchase  by 
Ulae  and  fraudulent  representations  as  to  the  value  of  the  property,  he  is  entitled  to  a 
decree  for  the  cancellation  of  notes  K>ven  as  part  consideration  for  the  property.  Parks 
T.  Burbank,  Powa,)  12  N.  W.  Rep.  729. 

It  is  said  in  Seeley  v.  Reed,  26  Fed.  Rep.  861,  that  a  court  of  equity  will  decree  a 
lescisaion  of  s  contract  obtained  by  fraudulent  representations  or  conduct  of  one  of  the 
parties  thereto,  on  the  complaint  of  the  other,  when  it  satisfactorily  appears  that  the 
party  seeking  the  rescission  has  been  misled  in  regard  to  a  material  matter  by  such  rep- 
resentations, to  his  injury  or  prejudice. 

Where  a  plaintiff  comes  Into  a  court  of  equity  asking  for  the  rescission,  In  whole  or 
in  part,  of  a  contract,  or  to  be  relieved  of  a  portion  of  a  contract,  and  the  taking  of  an 
•coonnt  is  neceasaiy  for  the  ascertainment  of  the  sum  to  be  repaid,  or  the  soni  to  be 
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liqnidated  bj  an  adjudication  based  on  eridence  of  &cts  Independent  of  tbe  terms  of 
the  contract  itself,  an  offer  to  refund  such  sum  as  shall  be  deureed  is  a  snffloient  offer 
to  do  equity.    Sutter  St.  B.  Oo.  t.  Baum,  ^Cal.)  4  Fao.  Bep.  916. 


Guthrie  and  others  v.  Habkbb  and  others. 

{Gvrewi  Covri,  N.  D.  Iowa,  W.  D.    May  Term,  1886.) 

1.  Taxation— Tax  Deed— Statbtb  of  Limitatiohs— Code  Iowa,  §  845. 

If  the  property  owner  allows  five  years  from  the  execution  of  a  tax  deed  to 
elapse,  he  cannot  afterwards  be  heard  to  question  the  validity  of  the  tax  gale 
on  the  ground  of  the  failure  to  make  entry  upon  the  tax-book  of  the  years  for 
which  uie  taxes  were  unpaid. 
8.  Same — Deed  frou  Treasurer  to  Himself. 

After  the  lapse  of  five  years  from  the  recording  of  a  tax  deed,  in  which 
time  the  property  has  been  often  transferred  on  the  faith  of  said  deed,  one 
cannot  complain  that  the  deed  was  executed  by  the  treasurer  to  himself.* 

In  Equity.     Bill  to  quiet  title. 
Barrett  db  Bullis,  for  complainants. 
Joy,  Wright  dk  Hudson,  for  defendants. 

Shiras,  J.  On  the  tenth  day  of  November,  1859,  a  patent  was  is- 
sued by  the  United  States  to  John  B.  Guthrie  for  the  S.  W.  ^  of  sec- 
tion 29,  township  97  N.  of  range  41  W.,  situated  in  O'Brien  county, 
Iowa.  John  B.  Guthrie  died  intestate  in  1S75,  leaving  a  widow,  son, 
and  daughter,  who  are  the  complainants  herein,  and  who  file  the 
present  bill  for  the  purpose  of  setting  aside  a  tax  title  obtained  upon 
tbe  realty  above  described,  and  under  which  the  defendants  claim  to 
be  the  owners  of  the  land  in  controversy. 

From  the  evidence  it  appears  that  on  the  thirtieth  day  of  Novem- 
ber, 1866,  the  treasurer  of  O'Brien  county  sold  the  premises  to  one 
H.  C.  Tififey  for  the  delinquent  taxes  of  1861,  1863, 1863,  1864,  and 
1865,  and  issued  the  usual  certificate  of  sale  to  the  purchaser,  who 
subsequently  assigned  the  same  to  A .  Murray,  by  whom  it  was,  on 
the  sixth  of  May,  1868,  transferred  to  G.  W.  Inman,  who  was  then 
the  treasurer  of  the  county.  On  the  thirtieth  day  of  November,  1869, 
said  Inman,  as  treasurer  of  O'Brien  county,  executed  to  himself,  as 
owner  of  the  certificate  of  sale,  a  deed  to  said  premises,  which  was 
duly  filed  for  record  December  21, 1869.  The  present  suit  to  set  aside 
the  tax  deed,  and  quiet  the  title,  was  brought  to  the  October  term, 
1885,  and  two  facts  are  relied  on  as  grounds  for  defeating  the  tax 
title :  (1)  That  tbe  tax  deed  was  executed  by  the  treasurer  to  himself ; 
and  (2)  that  the  treasurer  did  not  enter  upon  the  tax-book  tbe  years 
for  which  tbe  taxes  were  claimed  to  be  delinquent,  as  required  by  sec- 
tion 845  of  the  Code  of  Iowa;  it  being  expressly  declared  in  said  see- 

>  See  note  at  end  of  case. 
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tion  that  "any  sale  for  the  whole  or  any  part  of  snoh  delinquent  tax 
not  80  entered,  ahail  be  invalid."  The  defendants,  who  derive  title 
throngh  several  intermediate  conveyances  from  said  Inman,  rely  apon 
the  five-years  limitation  provided  for  in  section  902  of  the  Code  of 
Iowa. 

It  is  admitted  that  the  premises  in  qaestion  are  uncnltivated  prairie 
lands,  not  in  the  aotaal  possession  of  either  party.  On  part  of  com- 
plainants it  is  claimed  that  the  failure  of  the  treasarer  to  enter  the 
years  for  which  the  taxes  were  delinquent,  upon  the  tax-book,  as  re- 
quired by  section  845,  rendered  the  sale  made  absolutely  void,  so  that, 
in  effect,  there  was  no  sale  of  the  land,  and  that  consequently  the  five- 
year  limitation  has  no  application  to  the  case. 

If  the  question  depended  solely  upon  the  provisions  of  section  845, 
it  would  be  difficult  to  avoid  the  conclusion  that  sales  made  in  con- 
travention of  its  provisions  are  void;  but  this  section  is  only  one 
among  several  that  apply  to  the  subject-matter,  and  regard  must  be 
had  to  all  the  sections  that  are  in  pari  materia.  Taking  into  account 
the  provisions  of  sections  897  and  902,  can  it  be  held  that  the  invalidity 
named  in  section  845  may  not  be  rendered  unavailable  to  the  prop- 
erty owner,  if,  without  action  on  his  part,  he  permits  the  three  years 
to  elapse  after  the  sale,  a  deed  to  be  executed  to  the  purchaser  en- 
titling him  to  all  the  presumptions  recited  in  section  897,  and  the 
lapse  of  five  years  after  the  execution  and  recording  of  the  deed, 
thereby  calling  into  effect  the  limitation  of  section  902?  In  the  ab- 
sence of  countervailing  evidence,  the  introduction  of  the  treasurer's 
deed  establishes  the  fact  that  the  realty  was  subject  to  taxation ;  that 
the  taxes  were  duly  assessed  and  levied ;  that  the  same  remained  un- 
paid ;  that  the  property  was  sold  for  the  payment  thereof  after  due 
notice  given ;  and  that  the  same  was  not  redeemed. 

In  the  face  of  the  provisions  of  section  897,  can  it  be  permitted  to 
the  property  owner  to  show,  after  the  due  execution  of  the  tax  deed, 
that  the  treasurer  had  failed  to  enter  upon  bis  tax-book  the  years  for 
which  the  delinquency  in  fact  existed  ?  This  is  a  question  which  has 
not,  so  far,  been  decided  by  the  supreme  court  of  Iowa ;  and,  in  the 
absence  of  an  authoritative  construction  of  the  statute  by  that  court, 
I  must  decide  it  according  to  what  seems  to  me  to  be  the  only  fair 
construction  that  will  give  force  to  all  parts  of  the  statute.  Section 
897  sets  forth,  with  particularity,  the  various  facts  which  shall  be 
deemed  sufficient  to  defeat  the  title  evidenced  by  a  deed  executed 
under  the  statute,  but  it  does  not  include  the  failure  to  enter  the 
years  for  which  the  taxes  are  delinquent  upon  the  tax-book  among 
the  causes  invalidating  the  deed.  On  the  contrary,  it  declares  that 
the  deed  shall  be  conclusive  evidence  "that  all  the  prerequisites  of 
the  law  were  complied  with  by  all  the  officers,"  etc.;  and,  further, 
"that  the  manner  in  which  the  listing,  assessment,  levy,  notice,  and 
sale  were  conducted,  was  in  all  respects  as  the  law  directed." 

According  to  the  provisions  of  section  845,  if  the  treasurer  fails  to 
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make  proper  entry  of  the  years  for  which  the  taxes  are  delinqaent, 
upon  the  tax-book,  a  sale  made  therefor  is  invalid.  If,  however,  the 
property  owner  does  not  avail  himself  of  the  invalidity,  but  permits  a 
deed  to  be  executed,  then  the  provisions  of  section  897  come  in  force, 
and  the  deed  becomes  evidence  that  the  steps  necessary  to  constitute  a 
sale  of  the  property  for  delinquent  taxes  have  been  performed;  and, 
if  the  property  owner  allows  five  years  from  the  execution  of  the 
deed  to  elapse,  he  cannot  afterwards  be  heard  to  question  the  validity 
of  the  sale  on  the  ground  of  the  failure  to  make  entry  upon  the  tax- 
book  of  the  years  for  which  the  taxes  were  unpaid. 

The  other  ground  of  objection  to  the  tax  deed,  to-wit,  that  it  was 
executed  by  the  treasurer  to  himself, — it  thus  appearing  that  he  was 
the  owner  of  the  tax  certificate, — would  present  a  grave  question  if 
the  litigation  was  between  complainants  and  said  Inman.  In  view  of 
the  fact,  however,  that  the  deed  was  recorded  in  1869,  and  no  excep- 
tion was  then  taken  thereto,  and  that  the  land  has  been  sold  to  several 
parties,  who  purchased  relying  upon  the  validity  of  the  deed,  and  that 
the  present  defendants  bought  the  land  in  1881,  long  after  the  lapse 
of  the  five-years  limitation,  it  must  be  held  that  it  is  too  late  to  ques- 
tion the  right  of  the  treasurer  to  buy  the  certificate  of  sale,  and  to 
execute  the  deed  to  himself. 

Decree  for  defendants. 

NOTE. 

The  statute  of  limitations  does  not  begin  to  ran  in  favor  of  the  holder  of  a  tax  deed 
by  merely  recording  the  same.  To  avail  himself  of  the  benefits  of  the  statute,  his  pea- 
session  must  be  actual  and  adverse,  and  continued  for  the  statutory  period.  Baldwin 
T.  Merriam,  (Neb.)  20  N.  W.  Rep.  250. 

The  statute  of  limitations  commences  to  run  against  defense  to  tax  deed  bom  date 
of  Sale.  Shawler  v.  Johnson,  (Iowa,)  3  N.  W.  Bep.  GOi.  See  Clark  v.  Thompson,  37 
Iowa,  536. 

In  Wisconsin  it  is  held  that  the  fact  that  the  tax  deed  issued  is  void  does  not  prevent 
the  running  of  the  statute  in  favor  of  the  holder.  Peck  v.  Comstock,  6  Fed.  Rep.  22. 
See  Milledge  v.  Coleman,  (Wis.)  2  N.  W.  Rep.  77;  Edgerton  V.  Bird,  6  Wis.  627;  Hill 
V.  Kricke,  11  Wis.  442;  Knox  v.  Cleveland,  13  Wis.  246;  Lawrence  v.  Kenney,  32  Wis. 
281 ;  Wood  v.  Mcver,  3b  Wis.  308;  Marsh  v.  Supervisors,  42  Wis.  602;  Philleo  v.  Hiles, 
Id.  627;  Oconto  Co.  v.  Jerrard,  46  Wis.  321. 


Union  Mut.  Life  Ins.  Go.  p.  Hanfobd  and  others.* 
(Okreuit  Court,  2f.  D.  Ittinoii.    April  8, 1886.) 

1.  Statutb  of  Limitations— Suit  on  PBOMisaoBT  Notb,  whbn  Basked. 

Suit  on  promissory  note  is  not  barred,  under  Dlinols  statute,  until  10  years 
from  maturity  of  note. 
S.  MoBTOAGE— MoRTaAoos's  Pebsonal  Liabilitt,  when  Dischabobd. 

Where  grantee  of  mortgagor  aasumes  payment  of  mortgage  debt,  and  ob- 
tains from  mortgagee  extension  of  period  for  payment,  mortgagor  is  dis- 
charged from  personal  liability  to  mortgagee. 

'  *Xdlted  1)7  Snasell  H.  Curtis,  Esq.,  of  the  Chicago  bar. 
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Swett,  Grotcup  A  Swett,  for  complainant. 
Fairchild  d  Blackman,  for  defendants. 

Blodoett,  J.  This  case  now  comes  before  the  court  upon  an  ap- 
plication for  a  deficiency  decree  to  be  entered  against  the  defendants, 
Philander  G.  Hanford,  Orrin  F.  Chase,  and  Lacy  Duncan  Fake.  The 
original  bill  was  for  the  foreclosure  of  a  mortgage  given  by  the  de- 
fendants  Hanford  and  Chase  to  Jacob  L.  Schureman,  bearing  date 
September  9,  1870,  upon  certain  property  in  the  city  of  Chicago,  to 
secure  the  payment  of  three  notes:  one  for  $5,000,  due  in  one  year 
from  the  date  of  said  mortgage;  one  for  $5,000,  due  in  two  years 
from  that  date, — %ach  of  said  notes  bearing  interest  at  the  rate  of  8 
per  cent,  per  annum ;  and  one  note  for  $6,000,  payable  in  three  years 
from  said  date,  and  bearing  interest  at  the  rate  of  10  per  cent,  per 
annum.  Such  steps  were  taken  in  the  suit  as  that  a  decree  of  fore- 
closure was  entered  May  10,  1879,  finding  the  amount  of  the  mort- 
gage debt  at  that  time  to  be  $15,881.67,  and  directing  the  sale  of  the 
mortgaged  premises  by  one  of  the  masters  of  this  court  at  public  auc- 
tion for  the  purpose  of  making  the  amount  of  said  indebtedness.  At 
the  master's  sale,  made  in  pursuance  of  this  decree,  the  mortgaged 
premises  brought  the  sum  of  $12,000,  from  which,  after  the  payment 
of  costs  and  expenses,  the  sum  of  $11,716.12  was  applied  upon  the 
mortgage  debt,  leaving  a  deficiency  of  $4,284.65,  for  which  a  defi- 
ciency decree  was  entered  against  the  defendants  Hanford  and  Chase, 
October  27,  1880;  afterwards,  upon  the  application  of  Hanford  and 
Chase,  and  on  the  suggestion  that  the  report  of  the  receiver  appointed 
in  said  case  had  not  been  filed,  and  that  there  were  still  funds  in  his 
hands  to  be  applied  on  the  mortgage  indebtedness,  that  decree  was 
set  aside,  with  leave  to  the  complainant  to  apply  for  a  deficiency  de- 
cree at  a  fature  day,  whenever  the  receiver's  account  should  be  ad- 
justed. This  account  has  been  adjusted,  and  shows  a  balance  in  the 
hands  of  the  receiver  of  $64.49,  which  shonld  have  been  applied  upon 
the  deficiency  shown  by  the  master's  report,  which  would  have  made 
the  deficiency  at  that  time  $4,220.16.  The  complainant  now  moves 
for  a  deficiency  decree  against  these  defendants,  and  the  defendant 
Lucy  D.  Fake.  The  defendants  Hanford  and  Chase  resist  this  ap- 
plication, and  insist  that  no  deficiency  decree  can  or  should  be  en- 
tered against  them  for  the  following  reasons:  First,  because  the 
statute  of  limitations  has  barred  the  debt  as  a  personal  liability; 
tecondly,  because  the  complainant  has  so  dealt  with  the  mortgage 
indebtedness  as  to  release  the  personal  liability  of  said  Hanford  and 
Chase. 

As  to  the  statute  of  limitations,  I  do  not  see  any  good  ground 
upon  which  this  defense  can  be  supported.  The  indebtedness  was 
by  promissory  notes,  which  are  not  barred  by  the  Illinois  statute 
nntU  10  years  from  the  time  they  mature,  the  last  of  which  matured 
on  September  9,  1874,  and  the  bill  in  this  case  was  filed  in  1878, 
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and  since  that  time  the  case  has  been  in  oonrt  continaonsly,  and 
complainant  has  been  seeking  a  decree — First,  for  foreclosnre  against 
the  mortgaged  premises;  apd,  secondly,  a  personal  decree  against 
these  defendants;  and  is  not  responsible  for  the  delay  of  the  pro- 
ceeding, and  has  lost  none  of  its  rights  by  reason  of  such  delay. 

It  appears  from  the  testimony  that,  after  the  making  of  the  notes 
and  mortgage  in  question,  defendants  Hanford  and  Chase,  before 
January  30,  1871,  paid  the  first  note  of  $5,000  mentioned  in  the 
mortgage,  and  on  January  30,  1871,  Schureman,  the  mortgagee, 
sold  and  assigned  the  notes  and  the  mortgage  to  the  complainant  for 
a  valuable  consideration,  and  duly  indorsed  the  notes,  and  transferred 
the  mortgage  in  writing  to  complainant.  It  further  appears  that  on 
September  9,  1872,  the  defendants  Hanford  and  Chase  conveyed  the 
mortgaged  premises  to  Lucy  Duncan  Fake  by  their  warranty  deed  of 
that  date,  in  which  deed,  immediately  following  the  covenant  of  war* 
ranty,  occurs  the  following  clause : 

"With  the  exception  of  and  subject  to  a  certain  mortgage  or  trust  deed, 
bearing  date  September  9,  1870,  made  and  executed  by  Urrin  F.  Chase  and 
Pliilander  A.  Hanford  to  Jacob  Schureman,  and  upon  wliicli  is,  at  the  date 
hereof,  unpaid  the.  sum  of  $11,000,  and  interest  from  September  9,  1872, 
which  said  mortgage  or  trust  deed  was  assigned  to  the  Union  Mutual  Life 
Insurance  Company  Of  Boston,  Masstichusetts,  on  the  tliirtieth  day  of  Jan- 
nary,  1871,  which  said  mortgage  or  trust  deed,  and  the  notes  to  which  the 
same  is  collateral  security,  made  and  executed  by  Orrin  P.  Cbase  and  Phil- 
ander G.  Hanford  to  the  order  of  Jacob  L.  Schureman,  it  is  hereby  expressly 
agreed  shall  be  assumed  and  paid  by  the  party  of  the  second  part." 

Prior  to  making  the  conveyance  to  Mrs.  Fake,  Hanford  and  Chase 
had  negotiated  with  Dr.  L.  D.  Boone,  the  agent  of  complainant  in 
the  city  of  Chicago,  an  extension  of  part  of  said  mortgage  indebted- 
ness; BO  that  the  $5,000  note,  which  matured,  by  its  terms,  Septem- 
ber 9,  1872,  was  extended  to  September  9,  1874;  and  after  the  con- 
veyance to  Mrs.  Fake,  about  September  9,  1873,  a  further  extension 
was  negotiated  between  the  complainant's  agent.  Dr.  Boone,  and  F. 
L.  Fake,  as  agent  for  Mrs.  Lucy  D.  Fake,  by  which  the  time  for  the 
payment  of  the  two  notes,  one  for  $5,000  and  the  other  for  $Q,000, 
was  extended  until  September  9, 1875.  This  extension  was  obtained 
without  the  consent  or  concurrence  dt  Hanford  and  Chase,  and  they 
now  insist  that  such  extension  has  released  them  from  liability  upon 
the  notes,  because  the  complainant  has  dealt  with  Mrs.  Fake  as  the 
principal  debtor  in  the  transaction,  on  her  assumption  of  the  mort- 
gage  debt,  and  has  by  such  extension  released  tliem  from  liability. 

Defendants  Hanford  and  Chase,  in  support  of  their  defense,  intro. 
duce  proof  tending  to  show  that  the  property  covered  by  the  mort- 
gage diminished  greatly  in  value  between  the  ninth  of  September, 
1874,  when  the  last  of  the  notes  fell  due  under  the  extension  obtained 
by  them  from  complainant,  and  the  time  of  filing  the  bill  of  foreclos- 
ure ;  and  the  master  has  found,  as  one  of  the  facts  in  the  case,  thai 
the  value  of  the  mortgaged  premises  in  September,  1874,  was  from 
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eighteen  to  nineteen  thonsand  dollars,  while  the  valne  of  the  same 
premises  on  April  4,  1879,  was  from  ten  to  fifteen  thousand  dollars 
only. 

It  is  contended  by  Hanford  and  Chase  that  the  legal  effect  of  this 
dealing  by  complainant  with  Mrs.  Fake  was  to  change  their  relation 
to  the  indebtedness  from  that  of  principal  debtors  to  that  of  sureties, 
and  that,  as  sach  sureties,  they  have  become  released  by  the  exten- 
sion of  time  given  to  Mrs.  Fake,  the  principal  debtor;  and  the  case 
of  Calvo  V.  Daviet,  73  N.  Y.  211,  is  cited  and  relied  upon  in  support  of 
this  position.  I  have  read  this  case  carefully,  and  think  there  can 
be  no  doubt  that  it  fully  sustains  the  position  taken  by  these  defend- 
ants, and  the  rule  established  by  this  case  is  quoted  with  approval 
in  Jones  on  Mortgages,  742.  The  contrary  rule  is,  however,  held  in 
Corbett  v.  Water jnan,  11  Iowa,  86,  and  Water t  v.  Hubbard,  44  Conn. 
340.  It  seems  to  me,  however,  that  the  case  of  Calvo  v.  Daviet  is 
fully  sustained  by  a  uniform  line  of  decisions  in  the  New  York  courts 
tending  to  the  final  conclusion  of  that  case,  and  themleof  that  case 
may  be  said  to  be  sanctioned  by  the  better  authority.  It  has  been 
repeatedly  held  in  this  court  that  a  mortgagee  can  maintain  an  action 
of  atsumpnt  for  the  mortgage  indebtedness,  against  a  purchaser  of 
the  equity  of  redemption  who  has  assumed  and  agreed  to  pay  the 
mortgage.  Twichell  v.  Mears,  8  Biss.  211.  I  therefore  conclude,  in 
the  light  of  these  authorities,  that  the  complainant  has  so  dealt  with 
Mrs.  Fake  as  to  work  a  release  of  Hanford  and  Chase  from  their  per- 
sonal liability  on  the  indebtedness,  and  that  no  decree  for  the  de- 
ficiency should  be  entered  against  them. 

Complainant  is  entitled  to  a  decree  against  Mrs.  Fake  for  the 
amonnt  of  the  deficiency,  if  it  chooses  to  take  it. 


Iboks  and  others  v.  Manufactuaebs'  Nat.  Bane  and  others.* 
(dreuit  Oovrt,  Jf.  2>.  llUnoU.    Jane  1, 1886.) 

1.  Bakes  and  Bankusci — National  Banks — STOCKnoLDERs'  Liabhitt— Cred- 
rroBs  Sharb  E<}uai.lt. 

In  a  snit  in  chancery,  under  the  statute  of  June  80,  1876,  by  a  creditor  of  a 
national  bank  on  behalf  of  himself  and  all  other  creditors,  against  the  stock- 
holders of  such  bank,  to  enforce  their  individual  liability  for  the  payment  of 
claime  against  the  bank,  the  fund  obtained  is  a  part  of  the  general  assets  of 
the  bank,  and  all  creditors  of  the  bank  stand  upon  an  equal  footing  in  the 
distribution  of  it. 

8.  Same— All  Ckeditobs  mat  Takb  BENEPrr  of  Bill — Running  of  Statute 
OF  Limitations  Stopped. 

A  bill  filed  under  the  statute  of  June  80,  1876,  by  a  creditor  of  a  national 
bank,  against  stockholders  of  such  bank,  to  enforce  their  individual  liability, 
is  for  the  benefit  of  all  creditors  of  the  bank,  although  it  does  not  contain  an 
averment  of  that  fact;  and  filing  such  a  bill  stops  the  running  of  the  statute 
of  limitations  upon  all  claims  against  the  bauk. 

^Edited  by  Rossell  H.  Curtis,  Esq.,  of  the  Chicago  bar. 
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8.  Same— DiBCHABOB  in  Bankbuptct,  week  Rslease  ov  Stockholder's  Lia- 

BIIilTT. 

A  discharge  in  bankruptcy  releases  a  shareholder  of  a  national  bank  from 
his  statutory  individual  liability  to  creditors  of  the  bank,  where,  at  the  time 
of  his  discharge,  the  claims  of  such  creditors  were  provable,  not  merely  con- 
tingent. 

4.  Same — Stockholder  of  Record  is  Liable. 

Person  who  appears  upon  the  records  of  a  national  bank  to  be  a  stockholder 
at  the  time  the  bank  becomes  insolvent,  is  subject  to  statutory  personal  lia- 
bility of  shareholder,  although  he  has  previously,  in  good  faith,  sold  his  stock. 

5.  Same— Bank  in  Liquidation — Quaranty  by  President. 

After  a  national  bank  has,  by  its  shareholders,  decided  to  go  into  liquida- 
tion, its  president,  upon  giving  paper  held  by  the  bank  to  creditors  of  .the 
bank,  as  collateral  security  for  their  claims,  has  authority  to  indorse  or  guar- 
anty such  paper  in  the  name  of  the  bank,  so  as  to  bind  the  bank  and  its 
shareholders. 

6.  Same— All  Creditors  on  Same  Footing. 

Creditors  of  national  bank  in  liquidation,  who  received,  as  collateral,  paper 
guarantied  by  the  bank,  and  who  have  obtained  judgments  against  the  bank 
on  its  guaranty,  stand  on  basis  of  general  creditors,  and  should  receive  only 
the  amount  due  them  by  the  books  of  the  bank  when  it  suspended,  less  pay- 
ments and  amounts  collected  from  collaterals,  with  legal  interest  upon  the 
unpaid  balance. 

In  Chancery. 

Schuyler  dk  Kremer  and  Mason  Bros.,  for  complainants. 

U.  B.  Hard,  H.  G.  Miller,  and  Jonas  Hutchinson,  for  defendants. 

Blodoett,  J.  This  case  is  now  before  the  court  npon  the  master's 
report,  made  under  a  decree  entered  July  3,  1883,  whereby  be  was 
directed  to  take  proof  and  report  the  amount  of  the  debts  of  the  bank 
still  unpaid,  and  the  amount  due  each  creditor  thereof;  the  value  of 
the  assets  of  the  bank,  if  any,  aside  from  the  individual  liability  of 
the  shareholders ;  and  the  amount  of  assessment  necessary  to  be  made 
on  each  share  of  capital  stock  in  order  to  fully  pay  the  indebted- 
ness of  the  bank.  See  17  Fed.  Bep.  308.  By  this  report  the  master 
has  found  there  is  still  due  and  unpaid  to  the  creditors  of  the  bank 
the  sum  of  $368,971.50  for  the  principal  and  interest  of  said  indebt- 
edness  up  to  November  1, 1884;  that  said  bank  has  no  assets  or  funds 
out  of  which  to  pay  said  indebtedness,  except  the  individual  liability 
of  its  shareholders,  and  that  said  indebtedness  requires  an  assessment 
of  90  per  cent,  upon  the  capital  stock  of  said  bank  held  by  the  re- 
spective shareholders.  To  this  report  volaminous  exceptions  have 
been  filed  by  several  of  the  shareholders,  and  upon  the  argument  of 
these  exceptions  much  of  the  ground  which  was  considered  and  dis- 
cussed upon  the  former  hearing  had  been  again  examined.  The  pro- 
fessional standing  of  counsel,  and  their  earnestness  in  pressing  a 
rehearing  of  their  points,  has  caused  me  to  again  consider  the  ques- 
tions  made,  and  to  some  extent  review  the  conclusions  announced  at 
the  time  the  interlocutory  decree  was  entered. 

As  I  understand  the  counsel,  they  insist  that,  under  the  law  as  it 
stood  at  the  time  the  bank  suspended,  the  remedy  of  the  creditors  of 
the  bank  was  by  a  suit  at  law  against  the  shareholders;  and  while 
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they  concede  that  by  the  amendment  of  the  national  banking  act  of 
Jane  30,  1876,  jurisdiction  waa  given  to  a  court, of  equity,  upon  a 
bill  filed  by  any  creditor,  to  enforce  the  liability  of  the  stockholders, 
yet  they  claim  that  the  statute  of  limitations  which  they  have  pleaded 
in  the  case  began  to  run  from  the  suspension  of  the  bank  in  Septem* 
ber,  1878 ;  and  that  as  the  bill  in  this  case,  until  the  amendment  in 
July,  1883,  never  professed  on  its  face  to  be  filed  by  the  complain- 
ants in  behalf  of  themselves  and  all  other  creditors  of  the  bank,  there- 
fore all  debts  of  the  bank  but  three  had  become  barred  by  the  stat- 
nte  of  limitations  before  a  proper  bill  was  filed  to  enforce  the  share- 
holders' liability.  I  think  the  fallacy  of  much  of  the  argument  in 
this  case  results  from  tbe  assumption  that  the  provisions  of  the  bank- 
ing law,  in  regard  to  the  enforcement  of  the  individaal  liability  of 
tbe  stockholders  for  the  payment  of  debts,  is  to  be  construed  and 
governed  by  the  rules  in  regard  to  the  statutory  liabilities  of  the 
stockholders  in  state  corporations.  There  are  many  cases  cited  in 
the  briefs  of  counsel  showing,  in  substance,  that  the  liability  of  the 
shareholder  of  a  corporation  is  not  an  asset  of  the  corporation,  and 
that  such  individual  liability  is  to  be  enforced  by  suit  brought  by  the 
creditors  directly  against  the  shareholders.  This  rale  was  announced 
by  Judge  Wallacb  in  Jacobson  v.  Allen,  12  Fed.  Bep.  455;  Story  v. 
Fiarmffn,  25  N.  Y.  231;  and  many  other  cases  which  might  be  cited. 
The  national  bank  act,  however,  specifically  provides  that  a  receiver, 
when  appointed  by  the  comptroller,  shall  enforce  the  individual  lia- 
bility of  the  shareholders,  pay  the  money  over  to  the  treasurer  of  the 
United  States  subject  to  the  order  of  the  comptroller  of  the  currency, 
and  that  the  comptroller  shall,  from  the  proceeds  of  the  property  of 
the  bank,  and  the  proceeds  of  the  individual  liability  of  tbe  share- 
holders, make  equal  and  rateable  dividends  to  the  creditors ;  and,  as 
the  act  of  June  30,  1876,  provides  that  the  individual  liability  of  the 
shareholders  may  be  enforced  by  a  bill  in  equity  filed  by  any  creditor 
in  behalf  of  himself  and  all  other  creditors,  it  implies  that -the  fund 
obtained  by  the  enforcement  of  the  statutory  liability  of  tbe  share- 
holders shall  go  in  with  the  general  assets  of  the  bank,  and  be  equally 
distributed  to  all.  As  the  law  stood  prior  to  the  passage  of  the  act 
of  June  30,  1S76,  the  individual  liabilities  could  only  be  enforced 
through  a  receiver  appointed  by  the  comptroller  of  the  currency, 
{Kennedy  v.  Gibson,  8  Wall.  498 ;)  and  in  providing  for  the  enforce- 
ment of  this  liabUity  through  the  medium  of  a  bill  in  equity  brought 
by  a  creditor,  this  rule  of  distribution  is  not  changed,  and  it  is  clear 
that  each  creditor  is  to  share  alike  in  the  proceeds  of  such  bill. 

It  is  farther  urged  that  this  bill  did  not  become  a  proper  bill, 
within  the  terms  of  the  statute  of  1876,  until  the  amendment  of  July 
23,  1883.  at  which  time  a  clause  was  inserted  stating  that  the  bill 
was  filed  by  complainant  in  behalf  of  himself  and  of  all  other  cred- 
itors.  The  original  bill  in  this  case  was  strictly  and  technically  a 
creditors'  bill,  filed  by  James  Irons  as  a  jadgment  creditor  of  the 
v.27F.no.8— 38 
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bank,  and  seeking  to  obtain  poesession  of  the  legal  and  equitable  a8> 
sets  of  the  bank,  aqd  to  present  vaste  by  the  officers  of  the  bank  then 
in  possession  of  them.  It  did  not  seek  to  enforce  the  shareholder's 
liability,  nor  seek  for  any  decree  in  that  regard.  After  the  passage 
of  the  act  of  Jane  30,  1876,  an  amended  and  sapplemental  bill  by 
leave  of  court  was  filed,  in  which  it  was  attempted  to  enforce  the 
shareholder's  liability.  Some  of  the  allegations  in  the  prayer  of  this 
amended  and  sapplemental  bill  indicate  that  the  pleader  who  drew 
it  was  still  of  opinion  that  the  complainant  would  have  a  right  to  pri- 
ority of  payment  by  reason  of  diligence  in  the  commencement  of  the 
proceeding,  and  this  bill  contained  no  claase  or  statement  that  it  was 
filed  in  behalf  of  the  complainant  and  all  other  creditors.  It  seems 
to  me  that  this  claase  in  the  bill  was  entirely  unnecessary,  and  that, 
being  filed  under  the  statute  which  directed  that  it  could  only  operate 
in  behalf  of  oomplainant  and  all  other  creditors,  the  law  gave  idirec* 
tion  and  force  to  all  that  could  be  done  under  it,  and  that  the  provis* 
ion  of  the  act  of  1876  authorizing  the  filing  of  this  bill  is  not  to  be 
considered  as  a  rule  of  practice,  or  a  rule  for  the  framing  of  the  bill, 
but  as  a  rale  defining  the  rights  of  parties  under  such  a  bill ;  and 
that  whether  such  a  bill  professed  upon  its  face  to  be  filed  in  behalf 
of  oomplainant  and  all  other  creditors,  the  court  would  give  it  such 
direction  and  force,  and  no  other ;  and  that  hence,  from  the  time  this 
amended  and  supplemental  bill  was  filed,  in  October,  1876,  it  has 
been  a  proper  bill  under  which  to  enforce  the  individual  liability  of 
these  shareholders.  Taking  this  view  of  the  case,  I  therefore  con- 
elude  that  when  this  amended  and  supplemental  bill  was  filed  it 
brought  all  the  creditors  of  the  bank  before  the  court,  and  was  a  bill  for 
their  benefit  as  much  as  if  they  had  all  been  complainants  or  parties 
to  it  in  any  form ;  and  that  therefore,  if  the  statute  of  limitations  had 
begun  to  run  in  favor  of  the  bank  against  its  creditors,  the  fi^ng  of 
this  bill  was  the  bringing  of  a  suit  by  each  creditor  so  as  to  suspend 
the  runnmg  of  the  statute.  For  the  purposes  of  asserting  their  rights 
it  was  not  necessary,  I  think,  for  creditors  to  intervene  and  make 
themselves  parties  to  this  proceeding,  bat  the  court,  looking  upon 
this  as  a  special  case  of  statutory  jurisdiotion,  would  consider  the 
bill  as  a  suit  by  each  creditor  for  the  purpose  of  enforcing  the  collec- 
tion of  his  debt. 

The  question  as  to  the  effect  of  the  decree  of  the  discharge  in  bank- 
ruptcy, interposed  by  the  defendants  Ira  Holmes,  Edgar  Holmes,  M. 
D.  Bnchanan,  and  Pope,  has  also  been  rediscassed,  and  the  case  of 
Garrett  v.  American  File  Co.,  110  U.  8.  388,  8.  C.  4  8ap.  Ct.  Rep. 
90,  (decided  and  reported  since  this  question  was  formerly  up,)  is 
now  presented  as  holding  a  contrary  rule  from  that  which  I  adopted 
in  disposing  of  these  pleas ;  but  after  an  examination  of  that  case  I 
do  not  see  that  it  should  in  any  way  be  allowed  to  change  the  con- 
clusion which  I  have  heretofore  announced.  The  decision  upon 
these  pleas  was  placed  mainly  upon  the  peculiar  facts  in  the  record. 
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It  appears,  as  I  have  already  said,  that  the  bill  to  enforce  the  liability 
of  the  shareholders  of  this  bank  was  filed  October  6,  1876.  These 
four  shareholders  did  not  get  their  discharges,  and  their  estates  were 
not  closed,  until  long  after  this  amended  and  supplemental  bill  was 
£led.  Their  individual  liability  as  shareholders  of  this  bank,  what- 
ever it  was,  had  become  fixed.  The  debts  of  the  bank  were  a  fixed 
qaantity.  The  amount  of  stock  which  these  shareholders  respect- 
irely  owned  was  easily  provable,  and  the  complainant,  or  the  re> 
eeiver  who  had  been  appointed  under  the  original  bill  in  the  case, 
might  have  proven  this  claim  for  individual  liability  against  the  es- 
tates of  these  bankrupts  at  any  time  after  this  bill  was  filed.  It 
eoald  have  been  proved  in  the  name  of  this  complainant  creditor,, 
or  in  the  name  of  the  receiver.  It  is  true,  an  assessment  had  not 
been  aotaally  made,  but  a  bill  had  been  filed  which  must  sooner  or 
later  result  in  an  assessment,  and  a  tentative  proof  could  have  been 
made;  and  hence  I  think  this  claim  ofliability  wasa  provable  claim,, 
and  not  a  contingent  claim,  at  the  time  these  proceedings  in  bank- 
hiptcy  were  commenced.  It  may  be  that  a  shareholder  in  a  solvent 
bank,  continaing  in  the  due  course  of  business,  and  where  the  ques- 
tion of  his  ever  being  made  liable  is  a  remote  contingency,  would  not 
be  released  from  liability  by  a  discharge  in  bankruptcy;  but  in  this 
ease  the  only  contingency  there  was  consisted  merely  in  the  amount 
of  assessment  which  would  be  required  upon  these  shareholders,  and 
a  court  in  bankruptcy  could  have  heard  proof  as  to  the  amount  of 
the  debts  of  the  bank,  and  the  amount  of  stock,  in  order  to  settle  the 
amount  of  the  shareholders'  liability. 

Counsel  for  Mr.  Charles  Comstook  have  reargued  at  length  the 
qnestion  of  the  good  faith  of  the  transfer  of  his  capital  stock.  The 
proof  shows  that  Mr.  Comstook  appeared  by  the  records  of  the  bank 
to  be  the  holder  of  150  shares  of  its  capital  stock  on  the  day  the 
bank  closed  its  doors ;  but  it  is  claimed  that  the  proof  in  the  ease 
shows  that  as  early  as  February,  1S7S,  Mr.  Comstock  sold  50  shares 
of  his  stock  to  Ira  Holmes,  and  that  in  June,  1873,  be  sold  50  shares 
more;  but  that,  owing  to  inadvertence  or  neglect,  no  transfer  was 
made  upon  the  records  or  books  of  the  company ;  and  no  change  of 
ownership  of  stock  was  actually  made  until  the  day  before  the  bank 
nspended,  when  the  original  stock  was  canceled,  and  new  certificates 
issoed  to  the  purchasers.  I  conclude  that,  for  the  purpose  of  deter- 
mining the  individual  liability  of  a  shareholder  for  the  debts  of  a 
national  bank,  he  must  be  construed  and  held  to  be  such  shareholder 
op  to  the  time  there  is  an  actual  transfer  of  his  stock  upon  the  books 
of  the  bank.  So  long  as  the  man  appears  upon  the  books  of  the 
bank  to  be  a  shareholder,  the  presumption  of  law  is  that  the  debts  of 
the  bank  are  contracted  upon  the  faith  of  his  liability  as  such  share- 
holder;  and  while  it  may  be  a  hardship  upon  Mr.  Comstock  to  en- 
force this  individual  liability  as  to  shares  which  he  may  have  sold 
in  good  faith  several  months  before  the  failure,  and  when  the  bank 
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was  in  good  credit,  and  with  no  intention  of  perpetrating  trand,  jet, 
at  the  same  time,  he  was  the  only  person,  in  the  eye  of  the  law,  at 
least,  to  whom  the  creditors  of  the  bank  will  be  presumed  to  have 
looked  for  the  purpose  of  giving  credit  to  the  bank,  and  therefore  it 
is  his  misfortune  if  he  delayed  change  of  title  until  insolvency  in- 
tervened. 

It  is  further  urged,  in  support  of  some  of  the  exceptions  taken, 
that  the  proof  in  the  oase  shows  that  a  large  number  of  the  debts  of 
the  bank  which  have  been  reported  by  the  master  have  been  actually 
paid  out  of  the  assets  of  the  bank,  and  therefore  no  longer  form  a 
claim  against  the  bank,  or  against  the  shareholders.  The  facts,  as 
I  gather  them  from  the  proof  in  the  record,  are  briefly  these :  The 
bank,  by  a  resolution  of  its  stockholders,  went  into  liquidation  on  the 
twenty-fifth  of  September,  1873.  Ira  Holmes,  president,  was  left  in 
charge  of  its  assets,  and  immediately  proceeded  to  settle  with  the 
creditors.  The  bank  had  some  money,  and  a  large  amount  of  com- 
mercial paper,  and  owed  a  large  amount  to  its  depositors  and  other 
creditors.  Mr.  Holmes  made  settlements  with  a  great  many  of  these 
creditors  by  paying  them  somo  money,  and  turning  out  to  them  the 
commercial  paper  of  the  bank.  It  is  now  insisted  that  the  testi- 
mony of  Mr.  Holmes  shows  that  this  paper  was  taken  in  payment  of 
the  indebtedness  of  the  bank.  It  appears,  however,  that  in  all  cases 
he  either  indorsed  the  commercial  paper  in  the  name  of  the  bank,  or 
guarantied  it  in  the  name  of  tbe  bank;  and  in  many  eases  suits  have 
been  brought  against  the  bank  upon  the  guaranties  and  indorsements 
thus  made,  and'  judgments  rendered  which  have  formed  the  basis  of 
the  proof  upon  which  the  master  has  found  the  amount  of  indebted- 
ness of  such  creditors.  And  it  is  further  nrged  that  Mr.  Holmes, 
from  the  time  the  bank  went  into  liquidation,  had  no  authority  to 
bind  the  bank  by  an  indorsement  or  guaranty;  and  that,  therefore, 
these  judgments,  rendered  upon  such  indorsements  and  guaranties, 
are  void  and  inoperative  as  against  shareholders.  I  am  satisfied, 
however,  from  the  proof,  that  the  creditors  who  took  the  commercial 
paper  of  the  bank  did  not  take  it  in  payment  of  the  indebtedness  due 
them  from  the  bank,  but  took  it  as  collateral  to  such  indebtedness ; 
and  that  only  so  far  as  such  paper  has  proved  collectible,  and  been 
made  available  by  such  creditors,  should  it  be  deemed  a  payment  of 
the  bank's  indebtedness.  I  do  not  think  tbe  proof  justifies  tbe  as- 
sumption that  the  creditors  of  the  bank  took  this  paper  as  absolute 
payment  of  their  demands,  but  that  they  took  it  to  be  collected  and 
applied  upon  their  debts. 

But  if  I  had  any  doubt  as  to  the  terms  on  which  these  creditors 
took  this  paper,  I  should  still  deem  the  bank  liable,  because  I  have  no 
doubt  that  Mr.  Holmes,  the  chief  executive  officer  of  the  bank,  had 
the  power  to  bind  the  bank  and  the  shareholders  by  indorsements  or 
guaranties,  in  the  dne  course  of  business,  as  well  after  tbe  vote  to  go 
into  liquidation  as  before.      Bank  v.  Insurance  Co.,  104  U.  S.  54; 
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People's  Bank  v.  National  Bank,  101  D.  8.  181.  Turning  over  this 
commercial  paper  upon  the  debts  of  the  bank  \ras  not  the  contract- 
ing of  a  new  debt,  but  an  attempt  to  satisfy  an  old  one ;  and  the  in- 
dorsements or  guaranties  of  the  paper  only  operated  to  keep  the 
obligation  of  the  bank  alive,  and  give  the  holder  recourse  over  against 
the  bank  in  case  the  paper  turned  over  was  not  collectible.  The  re- 
port  of  the  master  shows  that,  for  the  purpose  of  ascertaining  the 
amount  due  each  creditor,  he  took  the  judgments  which  had  been  ren- 
dered in  favor  of  very  many  creditors  against  the  bank  on  these 
guaranties  and  indorsements  as  the  amount  due  such  creditors,  and 
has  computed  interest  upon  such  judgments  up  to  the  time  fixed  in 
his  report,  for  the  purpose  of  determining  the  amount  now  due;  while 
in  the  case  of  creditors  who  have  not  brought  suit,  the  amount  due 
them  is  ascertained  by  simply  taking  their  credit  balance  from  the 
books  of  the  bank,  and  computing  interest  from  the  day  the  bank 
suspended,  at  the  rate  of  6  per  cent,  per  annum.  In  these  suits  upon 
indorsements  and  guaranties  judgment  was  rendered  against  the 
bank  for  the  amount  due  on  the  indorsed  or  guarantied  paper,  with 
interest  theron,  and  often  at  the  rate  of  10  per  cent,  from  the  time 
snch  paper  was  given,  or  from  the  time  it  was  turned  out  to  the  cred- 
itors, whereby  such  creditors  have  obtained  a  compounding  of  inter- 
est upon  their  claims,  thus  giving  to  these  judgment  creditors  an 
unequal  claim  as  against  the  creditors  who  have  not  put  their  claims 
into  judgment.  I  am,  however,  of  opinion  that  the  master,  for  the 
purpose  of  ascertaining  the  amount  due  each  creditor,  should  have 
taken  the  amount  shown  to  be  due  sncl^  creditor  by  the  books,  and, 
after  deducting  from  that  amount  any  payments  which  were  made 
to  the  creditor  by  the  bank,  or  collected  by  him  from  paper  which  he 
accepted,  he  should  be  allowed  credit  for  the  balance  of  such  indebted- 
ness ^rom  the  date  of  the  suspension  of  the  bank  to  the  time  the 
account  was  taken,  and  thereby  all  creditors  would  be  placed  upon 
an  equal  footing.  The  case  will  therefore  be  again  committed  to  the 
master,  with  directions  to  ascertain  and  report  the  total  amount  of 
the  indebtedness  of  the  bank  at  the  time  of  its  suspension,  and  the 
amount  which  has  been  paid  on  such  indebtedness  since  that  time ; 
and  to  compute  interest  on  the  balance  of  such  indebtedness  remain- 
ing unpaid  up  to  the  first  day  of  the  present  month  of  May;  and  re- 
port the  aggregate  amount  of  the  same,  with  a  finding  as  to  the  per- 
centage which  must  be  assessed  against  the  shareholders  for  the 
purpose  of  paying  such  indebtedness,  together  with  the  costs  of  the 
receivership. 

The  exceptions  to  the  master's  report  are  overruled,  except  in  so 
far  as  they  are  impliedly  sustained  by  this  re-reference  to  the  master. 
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Wkstebn  Land  &  Cattle  Co.,  Limited,  v.  Plujib  and  others.* 
{Oireuit  Court,  IT.  D.  Mn<ri».    Hay  34, 1880.) 

1.  AOISTMENT— COHTEAOT  TO  FBBD  CaTTLB  OONSTRtTBD. 

Contract,  which  provides  that  contractor  shall  take  certain  cattle  to  hit 
farm;  that  he  shall  feed  and  fatten  them  there  until  certain  date;  that  he  shall 
be  liable  for  all  losses  of  such  cattle  from  death,  disease,  escape,  or  theft  at  a 
fixed  price  per  head;  that  he  waives  any  lien  on  said  cattle  as  an  agister,  or 
in  any  other  character;  that  contractee  shall  sell  said  cattle;  and  that  con- 
tractor shall  receive,  in  full  for  his  services,  price  realized  at  sa'e  in  excess  of 
fixed  sum  per  head  and  expenses  of  8ale,^onstraed  not  to  give  contractor 
title  to  aaid  cattle  nor  right  to  sell  them. 
8.  BAiiB — BosA  FiDH  Purchases  fbom:  Appakkht  Owheb,  whbn  Pbotected. 

A  creditor  who  takes  a  conveyance  of  personal  property  merely  in  pay- 
ment of  a  pre-existing  debt  is  not  a,bonafld«  purchaser,  within  the  meaning  of 
the  Missouri  statute  tot  the  protection  of  &onaJ!<2«  purchasers  from  apparent 
owners  in  possession.  Such  statute  (Rev.  Code  Mo.  §  2507)  provides  that, 
where  purchaser  of  personal  property  has  possession,  a  condition  in  the  con- 
tract of  sale  for  the  retention  of  title  in  the  seller  until  the  completion  of  the 
payment  of  the  purchase  money  is  void  against  subsequent  oona  fide  pur- 
chasers and  creditors,  unless  such  sale  is  evideuced  by  written  contract  ex- 
ecuted and  recorded  as  in  the  case  of  mortgages  of  personal  property. 
8.  Same  —  DNiriNa  nr  Fsaud  with  Appakknt  Ownes  Forfbits  Pbotbctioh. 

Laws  of  Missouri  in  relation  to  recording  chattel  mortgages,  or  conditional 
titles  to  personal  property,  protect  only  persons  dealing  in  good  faith  with 
apparent  owner  in  possession.  They  do  not  protect  one  uniting  with  appar- 
ent owner  in  fraud  upon  true  owner. 

McCoy,  Pope  d  McCoy,  for  plaintiff. 
R.  A.  Childt,  for  defendants. 

Blodgett,  J.  This  suit  was  tried  before  the  coart  without  the  in- 
tervention of  a  jury.  It  is  an  action  of  replevin,  involving  the  owner- 
ship  and  right  to  the  possession  of  79  head  of  beef  cattle.  The  ma- 
terial facts,  as  they  appear  from  the  proof,  are  that  on  or  about  the 
eighth  of  November,  1884,  the  plaintiff  was  the  owner  and  in  posses- 
sion of  150  head  of  beef  cattle,  designated  as  Colorado  steers,  and  on 
that  day  entered  into  a  contract  with  one  J.  W.  Moad  by  which  Moad 
was  to  take  the  cattle  to  his  farm  in  Caldwell  and  Bay  counties, 
Missouri,  and  there  to  properly  feed,  fatten,  and  care  for  them  for  the 
purpose  of  their  being  profitably  marketed  by  plaintiff;  that  Moad 
should  be  liable  for  all  losses  of  such  cattle  from  death,  disease,  es- 
cape, or  theft  at  an  agreed  value  of  $44.86  per  head;  that  the  time 
of  feeding  should  extend  to  the  first  of  June,  1885;  that  the  cattle 
were  to  be  sold  or  shipped  for  sale  by  plaintiff;  and  that  Moad  was 
to  receive,  as  full  compensation  for  bis  care  and  feeding  of  the  cattle, 
all  moneys  realized  by  plaintiff  on  the  sale  of  the  cattle  over  the  sum 
of  $44.86  per  head,  after  deducting  all  costs  and  expenses  of  ship- 
ment and  sale,  and  Moad  expressly  waived  all  lien  on  the  cattle, 
either  as  an  agister  or  of  any  other  character.    In  removing  the  cattle 

•Edited  by  Russell  H.  Cnrtls,  Esq.,  of  the  Chicago  bar. 
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from  the  vioinity  of  Eausas  City,  where  they  were  at  the  time  the 
contract  was  made,  to  Moad's  farm,  eight  head  escaped,  and  were 
snbseqaently  recovered  and  returned  to  Kansas  City,  where  they  were 
gold  with  the  knowledge  of  Moad,  and  proceeds  paid  to  plaintiff. 
Seven  head  were  either  disposed  of  by  Moad  or  died,  so  that  on  the 
nineteenth  of  June  there  remained  in  Moad's  possession  135  head, 
and  on  that  day  he  drove  them  from  his  farm  in  Bay  county  to  Breck- 
inridge, a  railroad  station  a  few  miles  distant,  and  there  delivered 
the  cattle  to  one  3.  W.  Plumb.  Fifty-six  head  of  them,  it  was  claimed, 
were  sold  to  Plumb,  and  the  remainder,  seventy-nine  head,  were  de- 
livered  to  Plumb  as  agent  of  J.  D.  Cox.  Plumb  shipped  the  cattle, 
on  the  night  of  the  19th,  by  railroad  for  Chicago,  and  plaintiff,  being 
notified  of  the  removal  of  the  cattle,  caused  them  to  be  replevied  very 
soon  after  their  arrival  at  the  stock-yards  in  this  city.  A  settlement 
has  since  been  made  between  plaintiff  and  Plumb  in  regard  to  the 
56  head  which  Plumb  claimed  to  have  bought  of  Moad,  and  the  con- 
tention left  for  trial  is  only  in  respect  to  plaintiff's  ownership  of  the 
79  head,  which  it  is  claimed  bad  been  sold  by  Moad  to  J.  D.  Cox,  or 
to  the  Caldwell  County  Bank  of  Kingston,  Missouri,  of  which  Cox  was 
the  president  and  active  manager.  It  also  appears  that,  at  the  time 
the  contract  between  plaintiff  and  Moad  was  made,  the  sum  of  $44.86 
per  head,  which  was  to  be  the  amount  of  plaintiff's  interest  in  the 
proceeds  of  each  when  sold,  was  arrived  at  by  taking  f  42  as  their 
value  per  head  when  the  contract  was  entered  into,  and  computing 
interest  thereon  at  the  rate  of  12  per  cent,  per  annum  to  the  first  of 
Jane,  when  the  cattle  were  to  be  sold. 

It  further  appears  that  for  two  or  three  years  before  the  contract 
in  question  was  made,  Moad  had  been,  to  some  extent,  engaged  in 
dealing  in  cattle ;  that  he  bad  begun  with  a  few  thousand  dollars'  cap- 
ital,  and,  while  at  first  successful,  his  transactions  for  a  year  or  more 
before  the  time  this  contract  was  made  with  plaintiff  had  been  so  un- 
profitable that  his  original  capital  and  profits  had  been  substantially 
lost,  and  for  about  a  year  he  had  been  in  debt  to  Mr.  Cox,  or  to  the 
bank  of  which  Mr.  Cox  was  president,  to  an  amount  between  $4,000 
and  $5,000,  which  he  had  from  time  to  time  secured  by  chattel  mort- 
gages on  steers,  horses,  mules,  etc.,  which  he  had,  or  claimed  to 
have,  in  Bay,  Caldwell,  and  other  connties  in  Missouri;  that  notwith- 
standing be  had  so  mortgaged  such  live-stock,  Moad  had,  without 
the  knowledge  or  consent  of  Cox,  sold  the  steers  which  were  the  most 
Talnable  and  available  portions  of  the  property  covered  by  such  mort- 
gages, and  applied  the  proceeds  to  his  own  use,  and  about  the  twenty- 
seventh  of  February,  1885,  Moad  made  a  new  chattel  mortgage,  upon 
the  cattle  now  in  question  and  other  farm  stock,  to  the  bank  to  secure 
his  note  for  $366.60,  dated  February  27,  1885,  and  another  note  of 
$3,633.50,  dated  October  31,  1884,  which  last  mentioned  note  had' 
been  secnred  by  a  former  chattel  mortgage  on  the  steers  which  Mode 
had  sold.     No  money  was  paid  by  Cox  or  the  bank  to  Moad  at  the  time 
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this  chattel  mortgage  of  Febraary  27,  1885,  was  taken;  bat  it  was 
either  at  that  time  or  afterwards  verbally  agreed  between  Moad  and 
C!ox  that,  when  the  cattle  were  ready  for  market,  Moad  should  ship 
them  to  market  in  Cox's  name,  and  that,  when  solti,  the  proceeds  were 
to  be  applied  on  the  indebtedness  dae  from  Moad  to  the  bank.  It 
also  appears,  I  think,  quite  satisfactorily  from  the  testimony  of  Mr. 
Cox  that  he  knew  of  Moad's  financial  embarrassment,  and  I  am  also 
satisfied,  from  the  testimony  of  Moad  and  Cox,  that  Moad  nnderstood 
or  knew  he  had  made  himself  liable  to  a  heavy  penalty  by  selling  the 
steers  after  he  had  mortgaged  them  to  the  bank,  and  that  his  only 
hope  of  escaping  punishment  was  by  in  some  way  satisfying  the  debt 
due  from  him  to  the  bank;  that  is,  while  there  is  no  direct  proof  in  the 
case  that  either  Cox,  or  any  one  in  behalf  of  the  bank,  made  any 
direct  threats  of  prosecuting  Moad  for  selling  the  steers  he  had  mort- 
gaged to  the  bank,  yet  it  is  quite  clear  from  the  proof  that  Moad  acted 
upon  the  assumption  that  he  was  in  peril  of  such  prosecution  unless 
bis  indebtedness  to  the  bank  was  paid.  It  further  appears  that  the 
cattle  in  question  were  kept,  for  a  couple  of  months  after  tbey  came 
into  Moad's  possession,  upon  his  father's  farm,  in  Caldwell  county, 
Missouri,  and  were  then  moved  to  a  farm  in  Moad's  possession  in  Bay 
county,  where  they  were  at  the  time  the  chattel  mortgage  of  February 
27th  was  given,  and  where  they  remained  until  they  were  driven  to 
the  railroad  station  for  shipment. 

It  is  clear  from  the  proof  that  neither  Cox  nor  the  bank  ever  ad> 
vanced  any  money  to  Moad  after  he  came  in  possession  of  the  cattle 
in  question,  and  that  the  transaction  between  Cox,  the  bank,  and  Moad 
was  in  effect  an  agreement  to  turn  over  these  cattle,  or  the  proceeds 
of  them,  to  the  bank,  or  to  Cox  for  the  bank,  in  payment  of  an  ante- 
cedent debt  due  from  Moad  to  the  bank. 

It  is  claimed  by  defendant  that  the  contract  between  plaintiff  and 
Moad,  when  considered  in  the  light  of  the  accompanying  facts,  must 
be  treated  as  a  sale  of  the  cattle  to  Moad  for  $44.86  per  head,  to  be 
paid  when  the  cattle  were  sold ;  that  Moad  was  in  effect  the  pur- 
chaser of  the  cattle,  to  be  paid  for  at  the  price  named  by  the  first  of 
June,  or  when  the  cattle  were  sold  and  the  proceeds  realized. 

Upon  its  face  the  contract  purports  to  be  a  feeding  or  agistment 
contract;  the  cattle  were  to  be  marketed  by  the  plaintiff;  Moad  was 
to  receive,  for  his  compensation  for  the  care  and  feeding  of  the  cattle, 
all  the  net  money  realized  by  plaintiff  from  the  sale  of  the  cattle  over 
$44.86  per  head;  and  I  see  nothing  in  the  conduct  of  the  parties, 
either  before  or  after  the  contract  was  made,  inconsistent  with  the 
plain  meaning  of  the  contract.  It  is  true  that  the  proof  shows  that 
Moad  wanted  to  buy  the  cattle,  and  plaintiff  put  a  cash  price  upon 
tliem  of  $42  per  head.  Moad  then  stated  that  he  bad  no  money  to. 
buy  cattle  with,  but  had  plenty  of  com  and  fodder  to  feed  them,  and 
proposed  to  buy  them  on  credit,  but  plaintiff  declined  to  sell  them  on 
credit,  but  proposed  to  give  him  a  feeding  contract  in  which  plaintiff 
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«boDld  retain  title  to  the  cattle,  and  give  Moad  what  the  cattle  shonld 
«ell  for  over  $44.86  per  head  after  feeding  them  to  the  first  of  June; 
and  these  terms  were  agreed  upon,  and  embodied  in  the  contract; 
the  right  of  the  plaintiff  to  market  the  cattle  being  fully  provided  for. 
It  is  ui^ed,  however,  that  when  the  eight  head  of  cattle  that  escaped 
between  Kansas  City  and  Moad's  farm  were  recovered  and  brought 
back  to  Kansas  City,  they  were,  by  plaintiff's  direction,  sold  for  ac- 
count of  Moad ;  but  the  contract  provided  that  Moad  should  be  liable 
for  all  cattle  that  should  escape,  at  the  fixed  price  of  144.86  per  head, 
and  when  these  cattle  were  recovered  and  brought  back  to  Kansai 
City  by  a  man  in  Moad's  employ,  they  were  properly  sold  for  account 
of  Moad.  If  they  had  brought  more  than  the  stipulated  price  per 
head,  the  surplus  would  have  belonged  to  Moad.  They  did  not  bring 
any  surplus,  but  there  was  a  balance  left  due,  and  Moad  paid  this 
balance  to  the  brokers  who  sold  the  cattle,  thus  fully  ratifying  the  sale 
and  application  of  the  proceeds. 

It  also  appears  that  the  plaintiff,  during  the  winter,  had  occasion 
to  borrow  some  money  from  a  mortgage  and  investment  company 
douig  business  at  Kansas  City,  and  placed  this  contract  with  Moad 
as  collateral  security,  and  that  a  clerk  of  the  investment  comply 
sent  a  notice  to  Moad  in  May  stating  that  his  note  would  be  due 
Jane  let.  But  the  proof  shows  there  was  no  note  given  by  Moad 
with  this  contract,  and  the  contract  does  not  call  for  any  specific  sum 
of  money  to  be  paid  by  Moad ;  and,  although  this  notice  bears  the 
name  of  J.  A.  Forbes,  the  manager  of  the  plaintiff  company,  who 
was  also  the  manager  of  the  investment  company,  yet  it  is  a  printed 
form  with  a  printed  signature,  and  was  undoubtedly  filled  up  and  sent 
by  some  clerk  of  the  investment  company  who  knew  nothing  of  the 
transaction,  and  certainly  had  no  right  to  construe  or  give  a  meaning 
to  the  contract. 

It  also  appears  that  in  March,  Mr:  Forbes,  the  manager  of  the 
plaintiff  company,  wrote  a  letter  to  one  of  his  employes,  who  was 
then  at  Moad's  place,  in  which  he  states  that  he  is  sorry  to  learn 
that  Moad  fears  he  will  not  make  money  on  the  cattle,  and  suggests 
whether  Moad  bad  not  better  pick  out  the  best  and  sell  them  earlier 
than  was  first  intended,  and  thereby  reduce  the  expense  and  save  inter* 
est.  This  reference  to  saving  interest  defendant  claims  is  only  con- 
sistent with  the  assumption  that  Moad  was  a  purchaser  of  the  cattle 
from  plaintiff,  and  was  to  pay  interest  on  the  purchase  price.  Mr. 
Forbes  in  his  testimony  explains  the  matter  by  saying  that  their  cash 
price  for  the  cattle,  at  the  time  the  contract  was  made,  was  $42  per 
head ;  Moad  was  to  feed  them  till  June  1st,  and  have  what  the  cattle 
brought  over  $44.86,  which  sum  was  arrived  at  by  computing  inter- 
est on  the  $42  per  head  at  the  rate  of  12  per  cent,  per  annum  to  June 
Ist;  and  if,  at  bis  suggestion,  any  of  the  cattle  were  sold  before  that 
time,  this  rate  of  interest  should  only  be  computed  to  the  time  when 
the  sale  was  made  and  proceeds  realized. 


Digitized  by 


Google 


602  FEDERAL  BEPOBTEB. 

The  transaotion,  then,  seems  to  me  to  be  olearlj  this,  and  nothing 
more  or  less :  Plaintiff  had  the  cattle  for  sale  on  the  Kansas  City 
market  at  $42  per  head,  cash.  Moad  wanted  to  buy  them  on  credit 
at  that  price.  Plaintiff  refased  to  sell  them  to  him  on  credit;  bat, 
on  his  statement  that  he  wanted  to  buy  cattle  to  feed  because  he  had 
a  large  supply  of  feeding  material  on  hand,  proposed  to  let  him  have 
the  cattle  to  feed,  upon  a  feeding  contract  in  which  plaintiff  should 
have  the  right  to  market  them,  and  out  of  this  proposal  grew  the 
written  ooutract  now  in  question.  I  have  no  doubt  that  the  true  in- 
tent  of  the  parties  is  expressed  by  its  terms ;  that  it  was  intended  to 
be,  as  it  purports  to  be,  a  feeding  contract,  in  which  Moad  became  a 
mere  bailee  of  the  steers  in  question  for  the  purpose  of  feeding  or 
caring  for  them,  and  that  his  compensation  for  the  feeding  and  care 
was  to  be  what  the  steers  should  sell  for  over  the  stipulated  price  per 
head ;  that  is,  Moad  was  to  have  the  profit  on  feeding  the  cattle 
above  12  per  cent.  Moad  did  not  understand  from  the  contract  it- 
self, nor  from  the  negotiations  that  led  up  to  the  contract,  nor  from 
what  took  place  afterwards,  that  he  was  the  purchaser  of  the  cattle, 
and  had  the  right  to  dispose  of  or  sell  them. 

It  is,  however,  urged  that,  under  the  laws  of  Missouri  where  the 
contract  was  made  and  was  to  be  executed,  the  legal  effect  of  the 
contract  was  to  clothe  Moad  with  the  apparent  ownership ;  so  that, 
as  between  him  and  those  with  whom  he  dealt  in  regard  to  the 
cattle,  he  is  to  be  deemed  the  lawful  owner,  as  the  contract  showing 
bis  special  or  conditional  title  was  not  properly  recorded.  Section 
2507,  Eev.  Code  Mo.,  seems  to  be  the  only  express  provision  of  the 
law  of  that  state  upon  this  subject.  It  declares  that  "in  all  cases 
where  any  personal  property  shall  be  sold  to  any  person,  to  be  paid 
for  in  whole  or  in  part  in  installments,  or  shall  be  leased,  rented, 
hired,  or  delivered  to  another  on  condition  that  the  same  shall  belong 
to  the  person  purchasing,  leasing,  renting,  hiring,  or  receiving  the 
same,  whenever  the  amount  paid  shall  be  a  certain  sum,  or  the  value 
of  such  property,  the  title  to  the  same  to  remain  in  the  vendor,  lessor, 
renter,  hirer,  or  deliverer  of  the  same,  until  such  sum,  or  the  value 
of  such  property,  or  any  part  thereof,  shall  have  been  paid,  such  con- 
dition— in  regard  to  the  title  so  remaining  until  such  payment — shall 
be  void  as  to  all  subsequent  purchasers  in  good  faith,  and  creditors, 
nnless  such  condition  shall  be  evidenced  by  writing  executed,  ac- 
knowledged, and  recorded  as  provided  in  cases  of  mortgages  of  per- 
sonal property." 

I  do  not  find  that  this  statute,  as  far  as  it  is  applicable  to  the  facts  of 
this  case,  has  ever  been  construed  by  the  supreme  court  of  Missouri. 

The  claim  on  the  part  of  defendant  is  that  Cox  is  a  bona  fide  pur- 
chaser of  the  cattle,  because  Moad  was  in  possession,  and  there  was 
no  contract  or  instmment  of  record  showing  that  his  title  was  con- 
ditional; but  the  supreme  court  of  Missouri,  in  Auhuchon  v.  Bender, 
44  Mo.  560,  in  construing  the  laws  of  that  state  in  regard  to  the  rec- 
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ord  of  deeds  and  contracts  pertaining  to  real  estate,  held  that  a  pnr> 
ehaser  who  had  parted  with  nothing,  but  bad  merely  taken  a  oonvey- 
ance  of  real  estate  in  payment  of  an  old  debt,  was  not  a  bona  fide 
parchaser : 

"At  common  law  there  was  no  obligation  to  put  npon  record  a  conveyance 
affecting  the  title  of  land;  but  the  duty  of  registration  is  now  imposed  upon 
tlie  grantee,  or  the  person  to  whom,  or  for  whose  use,  the  conveyance  or 
covenant  is  made,  and,  as  In  all  other  cases  where  a  duty  is  imposed,  be  who 
neglects  it  should  suffer  the  consequences.  The  object  of  the  requirement  is 
to  compel  an  exhibit  of  title  to  facilitate  transfers,  but  principsilly  to  guard 
purchasers  against  imposition;  and  hence,  if  the  prior  deed  is  not  recorded, 
asabsequent  buyer  for  good  consideration,  without  notice,  will  be  protected. 
This  protection,  always  thrown  around  an  innocent  purchaser,  and  to  which 
our  statute  also  expressly  entitles  bin/,  is  founded  on  the  broadest  equity. 
He  receives  it,  not  because  the  prior  deed  is  invalid  in  itself, — the  duty  of 
recording  it  is  not  enforced  by  any  such  penalty, — but  because  justice  will  not 
suffer  a  person  who  omits  a  plain  duty  to  set  up  a  claim  against  one  who  had 
been  led  bv  that  omission  to  invest  his  money  In  what  be  supposed  his  vendor 
had  a  right  to  sell ;  but,  to  entitle  him  to  such  protection,  he  must  have  parted 
with  something  of  value,  otherwise  he  is  not  injured;  and  such  is  the  spirit, 
if  not  the  letter,  of  the  statute,  and  such  has  been  its  uniform  interpretation." 

In  the  light  of  this  decision,  and  of  many  more  of  the  same  pur^ 
port  by  the  federal  and  the  state  coarts,  I  am  of  opinion  that  the 
provisions  of  section  2507  which  protect  bona  fide  purchasers  and 
creditors  who  deal  with  an  apparent  owner  in  possession  of  personal 
property,  only  apply  to  and  protect  a  parchaser  who  pays  a  present 
eousideration,  or  a  creditor  who  trasts  or  gives  credit  to  such  person 
while  in  possession.  Neither  Mr.  Cox  nor  the  bank  paid  any  present 
consideration,  nor  gave  Moad  any  credit  upon  the  faith  of  his  being 
the  owner  of  these  cattle.  On  the  contrary,  there  is  much  in  the 
record  to  justify  the  conclusion  that  Mr.  Cox  knew  that  Moad  was 
not  the  owner  of  these  cattle.  The  fact  that,  after  he  had  obtained 
from  Moad  the  chattel  mortgage  of  February  27th  on  these  cattle, 
be  did  not  put  this  mortgage  upon  record,  is  to  my  mind  a  very  sag« 
gestive  circumstance  in  support  of  the  view  that  he  relied  wholly  upon 
the  advantage  or  hold  he  had  npon  Moad  by  reason  of  Moad's  having 
sold  the  steers  ^covered  by  his  former,  mortgages ;  and  the  dealings  be- 
tween Cox  and  Moad  in  regard  to  these  cattle  satisfy  me  that  Moad 
was  governed  by  his  fears  of  a  prosecution,  rather  than  by  any  sense 
of  obligation. 

I  think,  too,  there  can  be  no  doubt  that  Plumb,  to  whom  Moad  de- 
livered  the  cattle  as  agent  of  Cox,  knew  that  Moad  was  fraudulently 
and  surreptitiously  removing  the  cattle.  It  is  true,  he  did  not  say  it 
in  so  many  words;  but  there  was  that  in  his  manner  of  testifying 
which  would  justify  a  jury  in  inferring  much  more  from  what  he  did 
not  say  than  from  what  he  said.  He  was  on  the  watch  for  the  cattle 
when  Moad  drove  them  into  Breckinridge;  bought  56  head  of  them 
vithont  weighing,  and  in  such  haste  as  to  be  of  itself  a  badge  of  fraud; 
and  his  testimony,  as  to  his  unscrupulous  practises  in  starving  the 
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cattle  for  water,  and  then  allowing  them  to  drink  heavily  jast  before 
they  were  to  be  weighed,  stamps  the  oharacter  of  the  man.  There 
can  be  no  doubt  of  Moad's  fraudulent  knowledge  and  fraudulent  par- 
'  ticipation  in  the  transaction.  He  kept  the  cattle  19  days  beyond  the 
term  of  his  contract,  pretending  that  be  preferred  to  so  keep  them 
rather  than  to  have  them  sold  at  the  then  current  price,  and  in  the 
mean  time  resorted  to  expedients  to  get  Tunnyhill,  the  plaintiff's  em- 
ploye who  was  at  the  farm,  to  leave  there;  and  finally,  when  he  did 
leave,  on  the  18th,  for  a  two-days  absence  at  Kansas  City,  he  made  hot 
baste  to  get  the  cattle  shipped  before  Tunnyhill's  return.  He  knew 
be  had  no  right  to  sell  them,  and  the  inference  is  conclusive  from  the 
circumstances  that  he  dared  not  move  them  while  Tunnyhill  was  at 
the  farm;  and  yet  Moad  was  made  the  agent  of  Mr.  Cox  and  the 
bank  to  ship  the  cattk  for  them.  Acting  through  agents  like  Moad 
and  Plumb,  and  having  paid  no  present  consideration,  nor  parted 
with  a  dollar  or  dollar's  worth  of  value  for  these  cattle,  Mr.. Cox  can- 
not be  deemed  a  bona  fide  purchaser  or  creditor  for  value. 

I  do  not  think  the  case  comes  within,  or  is  affected  by,  the  laws  of 
Missouri  in  relation  to  recording  chattel  mortgages  or  conditional 
titles  to  personal  property,  as  those  statutes  were  only  intended  to 
protect  those  who  deal  in  good  faith  with  a  person  ia  possessiou  of 
such  property  as  the  apparent  owner. 
The  issue  is  found  for  the  plaintiff. 


In  re  Bates. 
(Dittriet  Court,  8.  D.  New  Tork.    April  80.  1886.') 

1.  Bankbuptct  — VACATma  Dibchabge  —  K]!rowi.BDaB  of  Facts  —  PETrnoH  bt 

EXECUTOBS. 

A  discharge  in  bankruptcy  not  being  voidable  for  cauaeg  preyionsly  known 
to  the  creditor,  no  order  to  take  testimony  should  be  made  upon  a  petition  to 
vacate  the  discharge,  unless  the  petition  shows  affirmatively  reasonable  cause 
to  believe  that  the  creditor  was  ignorant  of  the  ground  specified  when  the 
diacharse  was  granted.  The  knowledge  referred  to  in  the  statute  is  the 
knowledge  of  the  creditor,  not  of  his  executors 

2.  Same— Si'KciPiCATiONs  Allowed. 

Speciflcations  in  this  case  allowed  as  to  matters  alleged  to  bave  occurred 
within  a  few  days  of  the  discharge;  disallowed  as  respects  other  charges 
pending  a  long  time  previous. 

Petition  to  Annul  Discharge. 
T.  C.  Cronin,  for  creditors. 
W.  B.  Hariaon,  for  bankrupt. 

Brown,  J.     The  bankrupt  having  obtained  bis  discharge  in  this 
court  by  order  granted  on  the  twentieth  of  September,  1884,  after 
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proceedings  had  been  pending  nearly  six  years,  the  petitioners,  as 
execntors  of  Alonzo  Flack,  file  a  petition,  under  section  5120  of  the 
Revised  Statutes,  to  annul  the  discharge,  setting  forth  varions  speci- 
fications as  grounds  therefor.  Flack  was  named  in  the  bankrupt's 
sebednle  as  a  creditor,  but  he  did  not  prove  his  debt,  and  died  in 
March,  1885,  some  six  months  after  the  bankrupt's  discharge.  The 
petitioners,  having  qualified  as  executors,  in  their  petition  sworn  to 
on  the  twenty-second  day  of  December,  1885,  after  setting  forth  the 
gronnds  for  avoiding  the  discharge,  state  that  "they  had  not,  nor  bad 
the  said  Alonzo  Flack,  to  the  best  knowledge  and  belief  of  your  peti« 
tioners,  any  knowledge  of  the  matters  and  facts  stated  in  the  petition 
aa  the  grounds  of  the  application  until  after  the  discharge  of  the 
bankrupt  was  granted,  to-wit,  within  a  few  days  prior  to  the  date 
hereof." 

Such  a  discharge  cannot  be  vacated  unless  the  court  is  satisfied 
tbat  the  creditor,  or  his  representatives,  had  no  knowledge  of  the  ob- 
jections at  the  time  the  discharge  was  granted.  No  order  of  ref- 
erence should,  therefore,  be  made,  unless  it  appears  upon  the  peti- 
tion tbat  at  least  there  was  reasonable  cause  to  believe  that  the  cred- 
itor was  ignorant  of  the  grounds  raised  for  avoiding  the  discbarge. 
It  would  be  unjust  to  initiate  an  expensive  and  harassing  proceeding 
unless  the  petition  presented  a  reasonable  prima  facie  case  in  re- 
spect to  the  creditor's  ignorance  as  well  as  in  other  particulars. 

In  this  case  the  creditor  did  not  prove  bis  debt,  and  is  now  dead. 
The  fact  that  his  representatives  had  no  knowledge  of  the  grounds 
now  raised  is  immaterial.  The  only  question  is  whether  the  creditor 
bad  knowledge.  The  first  two  specifications  relate  to  matters  hap* 
pening  within  a  few  days  prior  to  the  bankrupt's  discharge ;  and  there 
is  iprima/ncie  presumption,  perhaps,  that  he  was  ignorant  of  those 
matters.  No  such  presumption  can  be  indulged  in  reference  to  the 
third,  fourth,  and  fifth  specifications,  which  are  the  same  as  were 
pending  before  the  register  for  several  years  prior  to  the  discharge. 
The  mere  averment  by  his  executors  that  he  had  no  knowledge,  to 
the  best  of  their  belief,  is  not  sufficient  to  put  the  bankrupt  again  upon 
trial  in  reference  to  those  same  matters  so  long  pending. 

The  petitioners  may  take  an  order  of  reference  to  the  register  to 
take  and  report  the  evidence  upon  the  first  two  specifications  only. 
The  other  three  are  disallowed  and  stricken  ont. 
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UiaTED  States  v.  Leathebbxbbt. 

{Dittriet  Court,  8.  D.  Miuiuippi.    May  36, 188ft.) 

Public  Lasds  —  Protkctioh  of  Timbkb  —  Boxiho  Tbbbs  fob  TowEirrnra — 
Section  3461,  Ret.  St.  ,  Conbtrubd. 

It  is  a  yiolation  of  section  2461,  Rev.  St.,  to  box  and  chip  trees,  growing  OB 
the  public  domain,  for  turpentine  purposes. 

Motion  to  Exclude  Evidence. 

J.  B.  Harris,  D.  S.  Atty.,  for  the  United  States. 

Luke  Lea,  for  defendant. 

Hill,  J.  It  is  admitted  in  this  case  that  the  trees  were  not  severed 
or  felled,  and  that  the  only  cutting  was  what  is  known  as  boxing  and 
chipping  the  trees,  in  order  to  extract  the  gum  or  sap,  for  turpentine 
or  resin.  The  counsel  for  the  defendant  moves  the  court  to  exclude 
the  evidence  of  the  plaintiff,  as  it  does  not  make  out  an  offense 
against  the  law.  I  am,  however,  of  the  opinion  that  the  motion 
must  be  overruled.  The  object  and  purpose  of  the  statute  (section 
2461)  is  to  protect  the  public  timber.  This  purpose  would,  in  a 
great  measure,  be  defeated  should  the  view  of  defendant's  counsel 
prevail.  The  language  of  the  statute  is,  "cut,  or  procure  to  be  cut, 
or  aid  or  assist  or  be  employed  in  cutting,"  etc.,  "with  intent  to  ex- 
port, dispose  of,  use,  or  employ  the  same  in  any  manner  whatsoever 
other  than  for  the  use  of  the  navy  of  the  United  States."  Certainly 
cutting  the  timber  in  order  to  extract  its  gum  and  sap  for  one's  pri> 
vate  use  is  cutting  it  with  intent  to  use  and  employ  it  in  a  manner 
other  than  for  the  navy  of  the  United  States. 

Motion  overruled. 


In  re  Wolf  and  another. 

(Littriet  Court,  W.  D.  Arkansas.    May  Term,  1886.) 

1.  CSbimtnai,  Law— "Warrant  fob  Removal— Tbial,  witerr  had. 

The  judge  of  a  United  States  court,  when  acting  on  an  application  for  a  war- 
rant for  the  remoyal  of  a  person  charged  with  crime,  from  one  district  to  an- 
other for  trial,  is  to  exercise  a  sound  judicial  discretion.  He  must  look  to  the 
question  of  the  jurisdiction  of  the  court  sitting  where  he  is  asked  to  remove 
the  prisoner,  to  try  the  case.  To  determine  where  the  trial  is  to  be  had,  he 
may  look  into  the  whole  case  to  see  that  the  court  where  the  party  is  to  be 
removed  has  jurisdiction  over  the  place,  the  person,  and  the  subject-matter. 

8.  Same— Wast  of  JtrRiBDioTioN. 

There  may  be  a  want  of  subject-matter,  either  because  there  is  no  law  mak- 
ing the  act  charged  a  crime,  or  because  the  act  is  not  properly  charged,  or 
that  the  party  charged  has  not  done  the  act. 

i.  Same — Indictment. 

If  the  indictment  contains  allegations  sufficient  to  show  a  crime  has  been 
committed  by  the  party  charged,  it  is  the  practice  of  the  federal  Judges  to 
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take  the  same  aa  a  prima  faeit  showing  that  a  crime  has  been  committed  by 
the  party  charged,  at  the  place  alleged,  and,  if  nothing  efse  appears,  to  order 
a  remoyal  of  the  party  charged. 

I  i  Sakk— Construction  op  Statutes  in  Restraint  op  Libbrty. 

This  is  a  law  in  restraint  of  liberty,  and,  like  all  laws  of  this  character,  while 
the  Tery  snbstance  of  the  law  is  not  to  be  construed  away,  yet  it  is  to  be 
I  strictly  construed  and  strictly  pursued. 

!  6.  Coitbts — Supreme  CSoubt  of  District  op  Columbia. 

The  supreme  court  of  the  District  of  Columbia  has  Jurisdiction  of  an  offense 
committed  by  one  Indian  upon  another  Indian. 

6.  IsDiAim— Crimes— Jurisdiction. 

The  prohibition  against  the  Jurisdiction  of  the  courts  of  the  United  States 
to  try  an  Indian  for  an  offense  committed  on  another  Indian  applies  only  when 
the  offense  is  committed  in  ihe  Indian  country.  When  the  Indian  commits 
a  crime  outside  the  Indian  conntry,  (although  that  crime  may  be  on  another 
Indian,)  he  is.  lilie  any  other  person,  amenable  to  the  criminal  laws  of  the 
place  where  the  crime  is  committed. 

7.  CoKSPiRACT— Rev.  St.  §  6440. 

Conspiracy,  as  defined  by  section  6440,  Rev.  St.,  means  an  unlawful  agree- 
ment to  do  some  act  which  by  some  law  of  the  United  States  has  been  made 
a  crime.  This  is  what  is  meant  by  agreeing  to  commit  an  offense  against  the 
United  States. 

8.  Same— Ofpknsb  in  District  op  CoI'UMbia. 

The  laws  of  Maryland  in  force  on  the  twenty-seventh  of  February,  1801,  are 
laws  applicable  to  the  District  of  Columbia  in  all  cases  where  they  have  not 
been  changed  by  act  of  congress,  or  in  all  cases  where  an  act  of  congress  does 
not  apply  to  the  subject-matter. 

9.  False  Pretenses — Crime  in  District  op  Columbia. 

False  pretenses  is  a  crime  in  the  District  of  Columbia,  both  by  the  law  of 
Maryland  applicable  to  the  District,  and  by  an  express  statute  of  the  District. 

10.  CoHSPERACT — Opfensb  aoainst  Laws  op  United  States. 

Any  conspiracy  to  obtain  money  by  false  pretenses  in  the  District  of  Colum- 
bia is  a  conspiracy  to  commit  an  offense  against  the  United  States. 

The  petitioners  in  this  case  were,  on  April  9,  1886,  at  a  term  of 
the  supreme  ooort  for  the  District  of  Columbia,  indicted,  together  with 
William  A.  Phillips,  for  violation  of  section  2105  of  the  Revised 
Statutes;  that  is,  for  making  a  contract  with  Indians  in  violation  of 
the  law  of  the  United  States.  Subsequently,  on  April  21, 1886,  they, 
together  with  William  A.  Phillips,  were  indicted  in  said  court  for  a 
eonspiraoy  to  commit  an  offense  against  the  United  States.  Upon  the 
first-named  indictment  a  warrant  was  issued  by  Stephen  Wheeler, 
s  commissioner  of  the  United  States  district  and  circuit  court  for  the 
Western  district  of  Arkansas,  for  the  arrest  of  Wolf  and  Boss,  who 
were  in  said  district,  that,  as  provided  by  section  1014  of  the  Revised 
Statutes,  they  might,  by  the  order  of  the  judge  of  said  court,  be  re- 
moved  to  the  place  of  the  sitting  of  the  supreme  court  of  the  District 
of  Columbia  for  trial.  They  were  arrested  on  the  warrant  of  the 
eommissioner,  and,  while  in  the  cnstody  of  the  marshal  of  the  United 
States  for  the  district,  they  presented  to  the  judge  of  the  court  a  pe- 
tition for  a  writ  of  haheaa  corpus,  praying  for  a  discharge  from  arrest 
because  they  are  citizens  of  the  Cherokee  Nation ;  members  of  said 
tribe  or  nation  of  Indians  by  blood ;  and  that  in  and  about  the  things 
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and  matters  set  np  in  the  indictment  to  have  been  done  by  tbem  they 
were  officers  of  the  Cherokee  Nation,  and  in  and  about  said  matters 
they  were  acting  in  their  official  capacity  under  the  laws  of  the  Chero* 
kee  Nation,  and  represented  her  in  and  about  the  transaction  alleged 
against  them  in  the  indictment ;  that  they  are  amenable  only  to  the 
courts  and  laws  of  the  Cherokee  Nation ;  that  the  supreme  court  of 
the  District  of  Columbia,  in  which  said  indictment  was  found,  and  to 
which  it  is  sought  to  remove  them,  has  no  jurisdiction  to  try  them 
for  the  alleged  offense;  that  the  aforesaid  indictment  charges  no  of- 
fense; that  it  is  void  for  uncertainty,  and  otherwise  insufficient  to 
give  the  aforesaid  court  of  the  District  of  Columbia  jurisdiction  over 
the  persons  of  the  petitioners ;  that  the  said  court  has  no  jurisdic- 
tion of  the  subject-matter,  or  of  the  persona  of  the  petitioners. 
Wherefore  they  say  they  are  unlawfully  held  and  restrained  of  their 
liberty  by  the  marshal,  contrary  to  the  constitution  and  laws  of  the 
United  States.  They  pray  they  may  be  discharged.  The  govern- . 
ment,  by  its  attorney,  moved  for  a  warrant  of  removal  of  Wolf  and 
Boss  to  the  District  of  Columbia,  that  they  might  be  tried  on  the  in- 
dictment. Subsequently  the  indictment  for  conspiracy  was  presented 
to  the  court. 

William  H.  H.  Clayton,  for  petitioners. 

E.  C.  Boudinot,  for  the  United  States. 

Parker,  J.  The  question  in  this  proceeding  is,  should  these  par- 
ties. Wolf  and  Boss,  be  removed  to  the  District  of  Columbia  for  trial 
on  either  one  of  these  indictments?  If,  under  the  law,  they  should, 
they  are  not  entitled  to  be  discharged  on  habeas  corpus.  If  they  should 
not  be  so  removed,  they  are  entitled  to  a  discharge,  either  by  habeas 
corpus  or  without  it. 

Under  the  law  of  the  United  States,  (section  1014,  Bev.  St.,)  "where 
any  offender  is  committed  in  any  district  other  than  that  where  the 
offense  is  to  be  tried,  it  shall  be  the  dnty  of  the  judge  of  the  district 
where  such  offender  is  imprisoned  seasonably  to  issue,  and  of  the 
marshal  to  execute,  a  warrant  for  his  removal  to  the  district  where 
the  trial  is  to  be  had." 

This  court  held  in  the  case  of  U.  S.  v.  Rogers,  23  Fed.  Bep.  658, 
that  the  judge,  in  acting  on  an  application  for  the  removal  of  a  party 
charged  with  crime,  was  performing  a  judicial  function;  and  in  the 
performance  of  such  function  he  may  look  into  the  proceedings  of  the 
commissioner,  or  the  court  in  which  the  indictment  was  found,  for 
the  purpose  of  enabling  him  to  properly  determine  questions  pertain- 
ing to  the  removal,  and  grant  or  refuse  the  order  accordingly.  Under 
the  section  of  the  statute  above  referred  to  the  judge  is  invested  with 
plenary  power  to  grant  or  refuse  the  warrant  of  removal,  and  he  is 
but  exercising  sound  judicial  discretion  when  be  looks  into  the  ques- 
tion of  jurisdiction,  or  into  the  whole  case,  so  far  as  to  enable  him  to 
determine  where  the  trial  is  to  be  had.    If  the  indictment  contains 
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sllegationB  Bnffieient  to  show  a  crime  baa  been  committed  by  the  party 
chained,  it  is  the  practice  of  the  federal  judges  to  take  the  same  as 
a  prima  facie  showing  that  a  crime  has  been  committed  at  the  place 
alleged  by  the  party  charged;  and,  if  nothing  else  appears,  to  order 
a  removal  of  the  party  charged.  But  I  have  no  doubt  the  jadge,  in 
bis  Bonnd  discretion,  may  go  into  the  whole  case,  if  necessary,  to 
enable  him  to  determine  whether  the  party  is  to  be  removed  from 
his  home  to  a  distant  part  of  the  country.  This  is  a  law  in  restraint 
of  liberty,  and,  like  all  laws  of  this  character,  while  the  very  substance 
of  the  law  is  not  to  be  oonstraed  away,  yet  it  is  to  be  strictly  con- 
strued, and  strictly  pursued.  The  government  asking  a  removal  is 
required  to  fully  comply  with  the  law. 

The  question,  then,  which  presents  itself  to  the  judge  is,  where  the 
ease  is  to  be  tried,  where  a  trial  can  be  had.  Before  a  trial  can  be 
had  before  any  court  of  the  United  States,  such  court  must  have  juris- 
diction over  the  place,  the  person,  and  the  subject-matter.  If  there 
is  an  absence  of  subject-matter,  the  trial  cannot  be  bad.  There  may 
be  an  absence  of  subject-matter,  either  because  there  is  no  law  de- 
claring the  act  charged  a  crime ;  or  because,  as  charged,  the  act  is 
not  a  crime ;  or  because  the  facts  fail  to  show  that  the  party  sought 
to  be  removed  committed  the  act  charged.  I  shall  confine  myself  to 
the  indictment  charging  a  conspiracy,  because  if  this  shows  a  crime 
committed  by  persons  over  which,  and  at  a  place  where,  the  supreme 
court  of  the  District  of  Columbia  has  jurisdiction,  it  would  be  my 
duty  to  order  a  removal  of  the  petitioners  to  tdat  court  for  trial. 

The  indictment  in  this  case  alleges  this  crime  was  committed  in 
tile  District  of  Columbia.  There  is  no  question  of  the  jurisdiction 
of  the  court  in  which  the  indictment  was  found  extending  over  the 
place  where  the  crime  is  alleged  to  have  been  committed. 

Then,  the  next  question  is,  does  the  supreme  court  of  the  District 
of  Columbia  have  jurisdiction  over  the  persons  of  petitioners  ?  The 
petitioners.  Wolf  and  Boss,  are  shown  to  be  Indians  by  blood,  mem- 
bers of  the  Cherokee  Nation  or  tribe  of  Indians  because  of  their  hav- 
ing the  blood  of  the  race.  They  reside  in  and  are  a  part  of  the 
Cherokee  Nation  or  tribe  of  Indians.  This  crime  is  one  alleged  to 
have  been  committed  against  the  Cherokee  Nation  of  Indians,  which 
b  law  is  an  Indian  tribe.  This,  then,  is  a  case  of  a  crime  committed 
l^one  Indian  against  another  Indian.  It  is  claimed,  this  being  true, 
the  ease  is  not  within  the  jurisdiction  of  the  supreme  court  of  the 
District  of  Columbia;  that  said  court  has  no  jurisdiction  over  the 
persons  of  defendants.  Section  2145,  Rev.  St.,  provides  that,  "ex- 
cept as  to  crimes  the  punishment  of  which  is  expressly  provided  for 
in  this  title,  the  general  laws  of  the  United  States  as  to  the  punish- 
ment of  crimes  committed  in  any  place  within  the  sole  and  exclusive 
jorisdiotion  of  the  United  States,  except  the  District  of  Columbia, 
shall  extend  to  the  Indian  country."  Section  2146,  among  other 
things,  provides  that  the  preceding  section  shall  not  be  construed  to 
v.27F.no.8— 39 
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extend  to  crimes  oommitted  by  one  Indian  against  the  person  or 
property  of  another  Indian.     •     *    •"  ; 

The  prohibition  by  this  section  of  the  law  of  the  jarisdiction  of  a 
court  of  the  United  States  over  a  crime  committed  by  one  Indian  upon 
another  is  one  which  is  personal  to  the  Indian,  only  when  the  crime; 
is  committed  in  a  certain  section  of  the  oountiry,  to-wit,  the  Indian 
country.  It  is  a  prohibition  which  is  clearly  local.  When  a  crime 
is  committed  by  an  Indian,  although  such  crime  may  be  against  the 
person  or  property  of  another  Indian,  if  committed  outside  the  Indian 
country,  the  Indian  is  like  any  other  person  as  far  as  the  criminal, 
laws  of  the  nation  or  the  states  are  concerned.  In  a  case  where  he 
has  committed  a  crime  against  such  laws,  he  is  by  them  a  forensic 
citizen,  subject  to  the  jurisdiction  of  the  courts  which  administer 
them.  Our  laws  govern  all.  They  bind  and  protect  all.  They  bind, 
and  protect  alike  all  persons, — ^natives,  foreigners,  and  those  whose 
status  to  the  United  States  may  be  one  of  alienage.  They  are  all 
alike  subject  to  the  criminal  laws  of  the  coantry,  and  when  they  com- 
mit a  crime  against  the  laws  of  the  nation,  at  a  place  over  which  the 
courts  of  the  nation  have  jurisdiction,  they  are  subject  to  trial  in 
such  courts.  Mr.  Kent,  in  1  Kent,  Comm.  36,  says:  "Strangers  are 
equally  bound  with  natives .  to  obedience  to  the  laws  of  the  country 
during  the  time  they  sojourn  in  it,  and  they  are  equally  amenable  for 
infractions  of  the  law. " 

To  the  above  rule  there  are  some  exceptions:  First,  the  case  of  a. 
foreign  sovereign  and  his  attendants;  second,  foreign  embassadors, 
and  their  attendants.     By  the  law  of  nations  they  are  not  subject  to 
the  laws  of  a  country  they  may  visit,  or  in  which  they  may  have  a 
temporary  domicile^     Sections  124-134:,  Bish.  Grim.  Law. 

The  other  exception  is  one  recognized  as  existing  under  the  laws 
of  the  United  States.  It  is  that  of  an  Indian  committing  a  crime 
upon  another  Indian,  in  the  Indian  country.  When  an  Indian  is  out- 
side of  that  country  he  is  entitled  to  the  full  measure  of  protection 
afforded  by  the  laws  of  the  nation,  and  if  be  commits  a  crime  ontside 
of  the  Indian  country,  whether  upon  one  of  his  own  race  or  another, 
he  is  amenable  to  the  law  of  the  place  where  the  crime  is  committed. 
This  proposition,  to  my  mind,  is  established  when  stated. 

This,  then,  disposes  of  the  proposition  as  to  the  jurisdiction  of  the 
court  in  which  the  indictment  was  fonnd  over  the  persons  of  petition- 
ers. 

The  next  question  is,  did  said  court  have  jurisdiction  over  the  eob- 
ject-matter?  This  involves  the  query  as  to  whether  there  is  any 
subject-matter;  that  is,  whether  the  act  charged  to  have  been  done 
by  them  is  made  a  crime  by  the  laws  of  the  United  States;  then, 
whether  such  crime  is  properly  charged.  The  crime  charged  to  have 
been  committed  by  the  petitioners  is  conspiracy  to  commit  a  crime 
against  the  United  States,  which,  by  section  5440,  Bev.  St.,  is  defined 
to  be  a  crime,    By  the  common  law  a  conspiracy  is  an  agteement  be- 
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■  iween  ivo  or  more  persons  to  do  some  nnlawfnl  aol,  or  to  do  a  law- 
fal  act  in  an  nnlawfnl  manner.     The  agreement  itself  cunstitutes  the 
offense,  whether  an  act  is  done  in  furtherance  of  the  object  or  not. 
Section  $440,  Bev.  St.,  is  as  follows : 

"If  two  or  more  persons  conspire,  either  to  comiuit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States  in  any  manner,  or  for  any 
purpose,  and  one  or  more  of  sacb  persons  do  any  act:  to  effeet  t)ie  object  of 
tlie  conspiracy,  all  the' parties  to  such  conspiracy  shall  be  liable  to  a  pen- 
alty.   «    *    ••> 

It  is  manifest  that  to  oonstitnte  a  oHminal  offense  under  this  sec- 
tion the  object  of  the  conspiracy  mnst  bo  to  commit  some  offense 
against  the  United  States;  that  is,  to  do  some  aet  made  a  crime  by 
tiie  laws  of  the  United  States,  or  to  defraud  the  United  States ;  and 
tbat  somethiitg  must  be  done  by  one  or  more  of  the  conspirators  to 
effect  the  object  of  the  conspiracy.  The  definition  of  this  offense 
wonld  be  "an  agreement  between  two  or  more  persons  to  do  some  act 
which,  by  the  laws  of  the  United  States,  is  a  crime,  and  the  doing  of 
some  act,  by  one  or  more  of  those  who  had  so  agreed,  in  furtherance 
of  or  to  effect  the  object  of  theagreement."  To  constitute  a  good  in- 
dictment under  this  section,  it  must  charge  tbat  the  conspiracy  was 
to  do  some  .act  made  a  crime  by  the  laws  of  the  United  States,  and 
it  mast  state  with  such  reasonable  certainty  the  acts  intended  to  be 
effected  or  carried  oat  by  the  agreement  of  the  parties  so  that  it  can 
be  seen  the  object  of  the  conspiracy  was  a  crime^  against  the  United 
States.  The  conspiracy  or  agreement,  and  the  doing  of  some  act  in 
furtherance  of  it,  make  up  the  offense.  The  object  of  it,  however,  is 
a  requisite  of  the  indictment. 

To  my  mind,  this  indictment  charges  An  agreement  between  Boss, 
Wolf,  and  Phillips,  and  other  parties  unknown,  to  obtain  from  the 
Cherokee  Nation,  by  false  pretenses,  the  sum  of  $22,500.  It  charges 
the  unlawful  agreement  to  cheat  and  defraud  the  Cherokee  Nation  of 
the  sum  of  $22,500.  It  charges  the  means  to  be  used  by  them  in 
cheating  and  defrauding  the  Cherokee  Nation.  It  charges  they  did 
an  act  in  furtherance  of  the  nnlawfnl  agreement,  or  to  effect  the  ob- 
ject of  the  conspiracy,  to- wit,  the  said  Wolf  and  Boss  received  from 
Dennis  W.  Bushyhead,  who  was  then  chief  of  the  Cherokee  Nation, 
a  large  sum  of  money,  to-wit,  the  snm  of  $22,387.50  in  lawful  money 
of  the  United  States.  The  means  set  out  in  the  indictment  as  being 
the  method  adopted  by  the  unlawful  agreement  to  consummate  it,  show 
the  purpose  to  have  been  to  commit  the  crime  of  obtaining  money  by 
false  pretenses.  Now,  is  this  a  crime  against  the  United  States,  when 
committed  in  the  District  of  Columbia  ? 

Congress  has  power,  by  virtue  of  article  1,  §  8,  of  the  constitution, 
to  exercise  exclusive  legislation  over  the  District  of  Columbia.  Con- 
gress, by  the  act  of  the  twenty-first  of  February,  1871,  which  is  now 
embodied  in  section  98  of  the~  Revised  Statutes  for  the  District  of 
Cdcmbis,  baa  provided  that  "all  laws  of  the  United  States  which  are 
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not  locally  inapplicable  shall  have  the  BatDe  force  and  effect  within 
the  Dietrict  as  elsewhere  in  the  United  States."  This  statute  makes 
section  5440,  relating  to  the  crime  of  conspiracy,  applicable  to  the 
District  of  Columbia.  Now,  a  conspiracy  to  do  any  act  which  has 
been  declared  a  crime  ij  any  law  of  the  United  States,  although  such 
law  may  be  applicable  to  the  District  of  Columbia  alone,  wonld  be  a 
conspiracy  to  commit  an  oSense  against  the  United  States,  as  viola- 
tions of  the  criminal  laws  relating  to  the  District  of  Columbia  are  of- 
fenses against  the  United  States.  Snch  laws  are  as  much  laws  of  the 
United  States  as  though  their  application  was  to  the  whole  country. 
A  conspiracy  to  commit  any  act  which  by  any  law  of  the  United 
States  is  a  crime  is  a  conspiracy  to  commit  an  offense  against  the 
United  States. 

Is  there  any  law  in  tiie  District  of  Columbia  which  makes  it  an 
offense  to  obtain  money  by  false  pretenses?  By  the  act  of  congress 
of  February  27,  1801,  "the  laws  of  the  state  of  Maryland,  as  they 
now  exist,  shall  be  and  continue  in  force  in  that  part  of  the  said  dis- 
trict which  was  ceded  by  that  state  to  the  United  States,  and  by 
them  accepted."  Section  92,  Bev.  St.,  relating  to  the  District  of  Co- 
lumbia, provides  "that  the  laws  of  the  state  of  Maryland  not  incon- 
sistent with  this  title,  as  the  same  existed  on  the  twenty-seventh  of 
February,  1801,  except  as  since  modified  or  repealed  by  congress,  or 
by  authority  thereof,  or  nntil  so  modified  or  repealed,  continue  in 
force  within  the  District."  These  provisions  of  law  carry  the  laws 
of  Maryland  as  they  existed  February  27,  1801,  to  the  District  of 
Colaml^ia,  and  make  them  as  applicable  to  such  District  as  though 
such  laws  had  been  expressly  enacted  by  congress.  What  is  now 
called  the  crime  of  "ftdse  pretenses"  was  not  indictable  at  common 
law,  unless  the  false  pretense  consisted  of  a  false  token  which  would 
impose  on  the  public  generally, — snch  as  getting  property  by  means 
of  a  worthless  bank-bill,  or  cheating  by  means  of  false  weights  or 
measures,  such  as  the  gallon,  the  yard,  or  a  false  seal  affixed  to  cloth 
in  order  to  enhance  the  price.  The  cheating  which  was  indictable 
at  common  law  as  a  false  pretense  was  one  effected  by  some  illegal 
and  deceitful  practice  or  token  which  affects,  or  may  affect,  the  pub- 
lic. The  English  statute  of  30  Geo.  II.  c.  24,  passed  in  1757,  was 
the  first  time  the  English  law  took  notice  of  these  private  frauds 
known  by  the  name  of  "false  pretenses."  This  statute  provided 
"that  all  persons  who  knowingly  and  designedly,  by  false  pretense 
or  pretenses,  shall  obtain  from  any  person  or  persons,  money,  goods, 
wares,  or  merchandise,  with  intent  to  cheat  or  defraud  any  person  or 
persons  of  the  same,  shall  be  deemed  offenders.  •  •  *"  This 
statute  was  held  to  have  created  an  offense  which  did  not  exist  be- 
fore. It  was  considered  by  the  English  courts  to  ext«ni  ^n  every 
case  where  a  party  had  obtained  money  or  property  by  falsely  repre- 
senting himself  to  be  in  a  situation  in  which  he  was  not,  or  any  occur- 
rence which  has  not  happened,  to  which  persons  of  ordinary  caution 
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might  give  credit.  This  English  statnte  of  G^6:  II.,  by  the  constitu- 
tion of  Maryland,  adopted  in  the  year  1776,  was  carried  to  the  state 
ot  Maryland,  and  made  as  maoh  a  part  of  the  law  as  thoagh  her 
assembly  had  expressly  enacted  it;  as  by  such  constitution  "i^l  En» 
glish  statutes  then  in  force  in  England  or  Great  Britain,  which  have 
been  introduced,  used  and  practiced  by  the  courts  of  law  or  equity" 
of  Maryland,  were  adopted  as  the  law  of  Maryland.  1  Charters  i; 
Const.  829.  This  statute  of  Geo.  II.  waa  in  force  in  1776.  It  was 
introduced,  used,  and  practiced  in  the  state  of  Maryland.  It  was  the 
law  of  Maryland  on  the  subject  of  false  pretenses  on  the  twenty- 
seventh  of  February,  1801.  By  the  act  of  congtess  of  that  date  it 
was  carried  to  the  District  of  Columbia.  For  these  reasons,  I  think 
it  clear  that  getting  money  by  false  pretenses,  when  the  act  is  done 
in  the  District  of  Columbia,  is  an  offense  against  the  United  States; 
But  it  is  hardly  necessary  to  go  to  the  law  of  Maryland  to  ascertain 
whether  false  pretenses  is  a  crime,  when  the  law  of  the  United  States, 
as  applicable  to  the  District  of  Columbia,  in  section  1162,  Bev.  St., 
relating  to  the  District,  provides  that  every  person  convicted  of  ob- 
taining by  false  pretenses  any  goods  or  chattels,-  money,  bank-note, 
promissory  note,  or  any  other  instrument  in  writing,  for  the  pay- 
ment of  money  or  other  valuable  thing,  etc.,  "shall  be  punished," 
etc.  There  may  be  some  question  as  to  where  we  are  to  look  for  a 
definition  of  the  crime  prescribed  by  this  act.  But  there  can  be  no 
question  as  to  where  -we  can  find  a  definition  of  the  crime  under  the 
English  statnte,  carried  to  the  District  of  Columbia  by  a  rather  cir- 
coitons,  yet  effective,  process.  We  find  it  in  the  interpretati6n  of 
the  same  by  the  English  courts. 

To  constitute  the  offense  of  false  pretenses  it  must  appear  (1) 
that  there  was  an  intent  to  defraud ;  \^)  that  an  actual  fraud  was 
oommitted;  (3)  that  the  false  pretense  was  made  for  the  purpose 
of  perpetrating  the  fraud;  (4)  that  it  was  accomplished  by  these 
means.  This  is  the  crime  against  the  United  States  which  the  peti- 
tioners are  charged  with  conspiring  to  commit.  While  they  are  not 
charged  with  committing  this  crime,  but  only  conspiring  to  commit 
it,  the  indictment  must  set  oat  enough  to  enable  us  to  see  that  the 
act  they  have  conspired  to  commit  is  a  crime  against  the  United 
States.  I  think  the  indictment  does  this.  It  sets  out  the  fraudu- 
lent agreement;  the  fraudulent  design;  the  false  and  fraudulent 
means  which  were  to  be  resorted  to  that  the  fraudulent  end  might  be 
accomplished;  and  the  doing  of  an  overt  act  in  furtherance  of  the 
aniawfnl  design.  ■ 

The  indictment,  in  my  judgment,  under  the  law,  is  sufficient  to 
show  jorisdiction  of  place  and  person,  the  existence  of,  and  jurisdic- 
tion over,  the  subject-matter  by  the  supreme  court  of  the  District  ol 
Columbia.  It  is  claimed  in  argument  that  the  allegation  of  falsity, 
as  set  out  in  the  indictment  in  regard  to  the  statements  made  by  Boss, 
Wolf,  and  Phillips  to  the  Cherokee  Natian,-T-that  the  appropriation  of 
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f  300,000  to  said  nation,  by  the  act  of  oongresa,  of  the  third  of 
March,  1888,  was  made  as  an  additicmal  payment  to  it  for  lands 
'Which  it  had  already  sold  to  the  Pawnees,  Ponoas,  Nez  Perces,  Otoes, 
And  Missonries,  and  Osages, — ^is  not  true;  as  a  matter  of  fact,  sach 
appropriation  was  made  as  an  additional  payment  upon  lands  so 
sold,  and  if  such  representations  were  made  by  Boss,  Wolf,  and 
Phillips,  instead  of  their  being  false,  they  were  tru6.  Whether  these 
representations,  if  made,  were  true  or  false,  is  hardly  material,  as 
there  ^re  se^ieral  other  means  set  out  in  the  indictment  by  which  the 
conspiracy  was  to  be  accomplished,  any  one  of  which  would  be  suf- 
ficient to  indicate  the  method  of  oonsummating  the  purpose  of  the 
conspiracy,  all  of  which  means  are  alleged  to  be  false  and  fraudalent. 
I  am  of  the  opinion  that  the  position  of  petitioners'  counsel  on  this 
question  is  correct.  The  Cherokee  Nation  agreed  with  the  United 
States,  by  the  sixteenth  article  of  the  treaty  of  1866,  that  the  United 
States  might  settle  friendly  Indians  on  its  lands  west  of  ninety-sixth 
degree.  It  further  agreed  that  it  would  sell  to  such  friendly  Indians  as 
the  United  States  might  settle  on  their  lands  such  amount  of  land  as 
was  necessary  to  give  each  member  of  said  tribe  so  settled  160  acres; 
said  lands  thus  disposed  of  to  be  paid  for  to  the  Cherokee  Nation  at 
such  price  as  may  be  agreed  on  between  the  said  parties  in  interest, 
subject  to  the  approval  of  the  president;  and  if  they  should  not 
agree,  then  the  price  to  be  fixed  by  the  president;  the  Cherokee  Na> 
tion  to  retain  the  right  of  possession  of,  and  jurisdiction  over,  all  of 
said  country  west  of  ninety>sixth  degree  of  longitude  until  thus  sold 
and  occupied,  after  which  their  jurisdiction  and  right  of  possession  to 
terminate  forever.  This  provision  of  the  treaty  is  clearly  an  agree- 
ment to  sell  to  friendly  Indians,  who  the  Cherokees  agree  with  the 
United  States  may  be  settled  on  the  land.  The  Cherokeea  have  sold 
portions  of  their  land  to  the  Pawnees,  Poncas,  Nez  Perces,  Otoes, 
and  Missouries,  and  Osages.  An  agreement  was  entered  into  to  sell 
to  the  Cheyennes  and  Arrapahoes  which  was  never  consummated,  as 
they  never  went  on  the  land  and  occupied  the  same.  They  have  no 
just  claim  to  it,  and  it  still  belongs  to  the  Cherokees.  The  Cherokees 
have  never  parted  with  any  other  of  their  lands  west  of  the  ninety- 
sixth  degree. 

It  could  hardly  be  presumed  that  the  government  was  paying  for 
lands  in  advance  of  a  sale,  or  even  an  sigreement  to  sell.  The  Cher- 
okees agreed  to  sell  to  friendly  Indians,  the  same  to  be  their  property 
only  when  sold  to  them  and  occupied  by  them.  But  it  is  said  that 
all  the  lands  of  the  Cherokees  west  of  ninety -sixth  degree,  not  sold  to 
friendly  Indians,  were  appraised  by  the  president  under  the  act  of 
congress  of  May  29,  1872.  It  is  true  that  section  5  of  that  act  pro- 
Tided  : 

The  "president  and  secretary  of  the  interior  are  hereby  authorized  to  make 
an  appraisement  of  the  Cherokee  lands  lying  west  of  the  ninety-sixth  degree 
Of  west  longitude,  and  west  of  the  lands  of  the  Osage  Indians,  in  the  Indian 
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territory,  and  south  of  the  southern  line  of  the  state  of  Kansas,  ceded  to  the 
United  States  by  the  Cherokee  Indians  under  their  treaty  of  July  19, 1866,  for 
the  settlement  of  friendly  Indians,  and  report  the  same  tocongresa." 

Now,  tbey  by  the  treaty  of  1806,  ceded  no  lands  tbHbe  United  States 
west  of  the  ninety-sixtb  degree.  Tbey  only  consented  tbe  United 
States  might  settle'  friendly  Indians  on  tbe  land  west  of  the  ninety- 
sixth  degree,  and  agreed  to  cede,  not  to  the  United  States,  but  to'the 
friendly  Indians  when  tbey  went  on  the  land.  Under  this  law  the 
president  bad  no  right  to  appraise  any  land  except  what  had  been 
sold  to  the  friendly  Indians  by  tbe  Gberokees.  The  appraisement  by 
him  of  any  other  lands  took  away  no  rights  from  the  Cherokees,  and 
gave  none  to  the  United  States.  From  tbe  proof  before  me,  tbe 
Cherokees  never  nnderstood  this  payment  to  them  of  $300,000  to  be 
a  payment  on  their  nnsold  and  onocoupied  lands ;  but  they  always 
claimed  the  price  proposed  to  be  paid  to  them  for  tbe  occupied  lands 
was  inadequate,— less  than  in  justice  and  equity  they  were  worth ; 
and  through  their  agents,  from  the  time  of  the  sale  of  tbe  same,  they 
were  pressing  their  claim  for  the  payment  of  their  true  value. 

The  executive  department  of  the  government  did  not  understand 
this  $300,000  payment  to  be  a  payment  on  other  than  the  lands  al- 
ready sold  and  occupied,  as  evidenced  by  the  letter  of  the  Hon.  H.  M. 
Teller,  secretary  of  the  interior,  of  January  31,  1883,  in  which  he 
says: 

"In  my  opinion  the  appropriation  of  $300,000  proposed  by  the  amendment 
is  not  an  unreasonable  one,  as  the  sums  already  paid  to  the  Cherokee  Nation, 
with  this  proposed  appropriation  added,  are  not  believed  to  be  in  excess  of  the 
value  of  the  land  upon  which  friendly  Indians  have  already  been  located." 

This  court  held  in  U.  S.  v.  Rogers,  23  Fed.  Eep.  659,  that  the 
Cherokee  Indians  hold  what  is  called  the  "Cherokee  Outlet"  by  sub- 
stantially tbe  same  kind  of  title  it  holds  its  other  lands.  The  title 
to  all  its  lands  was  obtained  by  grant  from  the  United  States.  This 
title  is  a  base,  qualified,  or  determinable  fee,  without  tbe  right  of  re- 
version, but  only  the  possibility  of  reversion  in  the  United  States. 
This,  in  effect,  puts  all  the  estate  in  tbe  Cherokee  Nation.  U.  S.  v. 
Reese,  5  Dill.  405.  This  principle  puts  tbe  title  fully  and  completely 
in  tbe  Cherokee  Nation,  and,  until  it  agrees  to  part  with  the  same,  it 
cannot  be  taken  from  it.  It  has  not  yet  agreed  to  part  with  these 
lands  except  for  a  specific  purpose.  It  does  seem  to  me  there  need 
be  but  little  trouble  on  tbe  question  of  the  title  of  the  Cherokees  to 
their  lands,  if  we  but  look  at  this  title,  and  understand  its  true  nat- 
ure, and  are  prompted  by  a  sense  of  duty  to  do  equal  and  exact  jus- 
tice to  tbe  Indians,  and  to  give  them  that  full  measure  of  justice 
which  by  law  and  good  conscience  belongs  to  them. 

These  petitioners  will  be  required  to  give  bond  in  tbe  sum  of  $2,000 
for  their  appearance  before  the  supreme  court  of  the  District  of  Co- 
lumbia for  trial,  or,  in  case  of  failure  to  give  such  bond,  the  warri^nt 
of  removal  will  be  issued  to  be  executed  by  the  marshal. 
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Kelly  v.  Unitsd  Statb8.* 

(OireuU  Court,  D.  Maine.    Joly  7, 1865.) 

1.  Criuikai.  Law— Amsndmsnt  of  Record. 

The  circuit  court  may  amend  its  record,  in  a  criminal  caoM,  after  remlMlo* 
to  tbe  district  court,  under  Rev.  8t.  §  1087. 
8.  Sakb — FoKKBB  Jeopabdt. 

The  discharge  of  a  jury  who  have  disagreed,  conatltntu  no  bar  to  a  farther 
prosecution. 
8.  EviDRircB— MsDtcAL  Expert. 

It  is  not  necessary  to  show  experience  in  special  cases  in  order  to  qualify  a 
surgeon  to  testify  as  an  expert. 
4.  Sakb— DrtNO  Declabatiok,  wreit  Asmibsibia. 

It  is  essential  to  the  admissibility  of  a  dying  declaration  that  it  was  made 
ander  a  sense  of  impending  death,  and  this  preliminary  fact  must  be  proved 
by  the  party  offering  the  declaration  in  evidence.* 

6.  CoCKTS-^tmlSDICTION. 

Offenses  committed  upon  lands  purchased  by  the  United  States  for  tbe  ereo- 
tion  of  forts,  with  the  consent  of  the  legislature  of  a  state,  and  of  which  Ju- 
risdiction has  been  ceded  to  the  United  States,  are  within  tbe  Jurisdiction  of 
the  federal  courts. 

Indictment  for  Manslaughter. 

Dennis  Kelly,  orderly  sergeant,  in  charge  of  Fort  Popbam,  was 
indicted  for  manslaughter  within  said  fort.  He  was  put  open  trial 
before  tbe  circuit  court,  September  term,  1884;  the  circuit  and  dis* 
trict  judges  presiding.  Tbe  jury  reported,  through  their  foreman, 
that  they  were  and  would  be  unable  to  agree,  and  thereupon,  by  or> 
der  of  the  court,  were  discharged  from  further  consideration  of  the 
case.  The  indictment  was  certified  to  tbe  district  oourt  for  the  De* 
cember  term  following.  The  record  in  the  circuit  court  had  not 
been  extended,  and  the  order  of  court  discharging  the  jury,  by  inad> 
vertence,  had' not  been  ndnuted  upon  the  docket.  In  the  district  court 
the  grand  jury  presented  a  new  indictment,  and  a  nolle  prosequi  was 
entered  on  the  indictment  which  had  been  certified  from  the  circuit 
court.  To  the  new  indictment  Kelly's  counsel  began  to  read  a  plea 
of  former  jeopardy ;  and,  while  reciting  the  record  of  the  circuit  court 
as  it  rested  in  docket  entries,  the  judge  suspended  the  reading,  passed 
into  the  circuit  court,  which  was  then  standing  open,  directed  the  cor* 
rection  of  the  record  to  show  the  fact  as  to  the  discharge  of  the  jury, 
and  ordered  a  corresponding  correction  of  the  certificate  to  the  district 
court.  Proceedings  were  then  resumed  in  the  district  court.  A  new 
plea  of  former  jeopardy  was  presented,  reciting  the  amended  record 
of  the  circuit  court,  which  was  overruled;  and,  the  defendant  stand- 
ing mute,  a  plea  of  not  guilty  was  ordered  to  be  entered.  Upon  the 
trial  other  points  arose  which  sufficiently  appear  in  the  opinion. 
After  a  verdict  of  guilty  and  sentence,  a  writ  of  error  and  superae- 
iea$  of  sentence  were  allowed  by  the  circuit  judge. 

•Reported  by  A.  H.  Davis,  Cleric  U.  S.  Circuit  Court,  V.  Maine^ 
'See  note  at  eod  of  case. 
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H.  D.  Hadloek,  for  pl»inti£F  in  error. 

W.  F.  Lunt,  Dirt.  Atty.,  for  the  United  States. 

Colt,  J.  In  this  case  a  writ  of  error  was  allowed  from  the  judg- 
ment of  the  district  ooart,  nnder  the  act  of  March  8,  1879.  30  St. 
354.  The  errors  assigned  are  nameroas.  We  will  only  consider 
those  which  seem  to  us  important. 

The  second,  third,  and  foarth  assignments  of  errors  raise  the  ques- 
tion of  former  jeopardy.  Kelly  was  first  tried  in  the  circuit  court  at 
the  September  term,  1884,  on  an  indictment  for  manslaughter.  The 
jnry  failed  to  agree,  and  therefore  the  ease  was  certified  to  the  dis> 
trict  court  under  section  1037,  Rev.  St.  The  order  of  remission  set 
out  that  the  jury  were  unable  to  agree,  bat  did  not  state  that  they  were 
thereupon  discharged  by  the  court.  After  the  case  had  been  remitted 
to  the  district  court,  the  district  judge,  while  sitting  in  circuit  court, 
ordered  the  clerk  of  the  circuit  court  to  correct  the  reoord  so  as  to 
conform  to  the  fact,  by  inserting,  after  the  words  "unable  to  agree," 
"and  were,  by  order  of  court,  discharged  from  further  consideration 
of  this  case."  The  plaintiff  in  error  contends  that  his  plea  of  former 
jeopardy  should  have  been  sustained,  on  the  ground  that  the  court 
had  no  right  to  correct  the  record  in  the  manner  stated;  and  that 
without  such  correction  the  plea  of  former  jeopardy  would  be  good, 
because,  as  the  record  then  stood,  it  did  not  appear  that  the  jury  had 
been  discharged.  The  district  judge  sat  at  the  trial  of  the  case  in  the 
circuit  court.  The  fact  was  one  within  his  knowledge,  and  the  knowl- 
edge of  all  present.  The  omission  was  a  mere  clerical  one.  Under 
the  circumstances  we  can  discover  no  error^in  the  order  to  correct  the 
record  in  accordance  with  the  fact.  The  power  of  a  court  to  amend 
its  own  reoord  nunc  pro  tunc  has  long  been  recognized,  and  is  well 
established.  OUnur  v.  Orand  Rapidt,  16  Fed.  Bep.  708 ;  Jonet  v. 
Lewis,  8  Ired.  70. 

The  second  plea  of  former  jeopardy,  raised  by  the  fifth  assignment 
of  error,  presents  a  more  serious  question.  To  the  indictment  found 
in  the  circuit  coort  a  nolU  prosequi  was  entered  in  the  district  court, 
and  a  new  indictment  foand  in  the  district  court,  upon  which  Eelly 
was  tried  and  eonvieted.  Under  these  circumstances,  does  the  trial 
and  discharge  of  the  jury,  without  the  consent  of  the  prisoner,  in  the 
circuit  court,  constitute  a  former  jeopardy,  and  so  bar  further  pro- 
ceedings in  the  district  court  upon  a  new  indictment  ?  This  precise 
point,  we  believe,  has  not  arisen  before.  It  is  well  settled,  however, 
in  the  federal  courts  and  in  most  of  the  state  courts  that  the  dis- 
charge of  the  jury  by  the  court,  where  they  are  unable  to  agree,  with- 
out the  consent  of  the  accused,  is  no  bar  to  any  future  trial  for  the 
same  offense.  Bish.  Grim.  Law,  §  1033 ;  U.  8.  v.  Perez,  9  Wheat. 
579.  Here  the  jeopardy  is  considered  apparent,  not  real,  and  the 
ease  falls  within  the  class  which  is  thus  defined  by  Bishop  in  section 
1080: 
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f 
"Bat  there  are  other  defects,  equally  filtal.— defecta  f nherfibt  In  tl^e.iAse, 
though  not  properly  of  record, — defects  existing  in  Uie  nature  of  thing»,  and 
therefore  certain,  yet  unknown,  or  even  of  a  nature  riot  to  be  known,' until 
the  eyoli^tions  of  events,  bring  them  to  light.  And  if  one  of  these  other  de- 
fects is  found  to  have  lain  hidden  in  the  cause  when  it  has  opened  to  the  jury, 
the  proceeding,  however  far  it  formally  progresses,  will  not  bar  future  pro* 
qeedings,  because  it  produces  in  law  no  jeopardy  to  the  defendant." 

The  supreme  court  ia  U.  8.  t.  Perez,  in  deoiding  the  question 
whether  the,  discharge  of  the  jury  by  the  court  is  a  bar  to  a  future 
trial,  say: 

"After  weighing  the  question  with  due  deliberation,  we  are  of  the  opinion 
that  such  a  discbarge  constitutes  no  bar  to  future  proceedings,  and  gires  no 
rights  of  exemption  to  the  prisoner  from  being  again  put  upon  trial." 

'  If  a  trial,  followed  by  a  discharge  of  the  jury,  does  not  constitnte 
a  legal  jeopardy  so  as  to  bar  further  proceedings,  then  it  is  difficult 
to  see  how  there  was  any  jeopardy  in  this  case  by  reason  of  the  pro> 
eeedings  in  the  circuit  court  under  the  first  indictment.  The  coun- 
del  for  the  plaintiff  in  error  has  filed  a  very  learned  and  elaborate 
brief  on  the  subject  of  what  constitutes  jeopardy ;  but,  in  our  opin- 
ion, the  question  narrows  itself  down  to  this :  whether  a  former  trial 
and  discharge  of  the  jury  can  be  pleaded  as  a  former  jeopardy;  and 
if  it  cannot,  then  the  plaintiff  in  error  in  this  case  cannot  set  up  this 
bar,  and  it  follows  that,  as  no  former  jeopardy  exists,  the  prosecu- 
tion had  a  right  to  enter  a  nolle  prosequi  on  the  first  indictment,  and 
bring  another,  just  the  same  as  if  no  trial  had  taken  place.  The 
legal  necessity  for  discharging  the  jury  is  largely  in  the  disoretion  of 
the  court.  We  think  it  sufficient  if  the  record,  as  in  this  case,  shows 
that  the  jury,  being  unable  to  agre«,  were  by  order  of  the  court  dis* 
charged,  without  setting  out  specifically  the  cironmstanoes  upon  which 
the  order  of  discharge  was  based. 

.  The  objection  is  raised  to  the  admissibility  of  the  expert  testimony 
of  Dr.  Edwin  M.  Fuller  in  the  sixth,  seventh,  eighth,  and  ninth  as- 
signments of  errors.  Dr.  Fuller  testifies  that  be  was  a  physician  and 
0nrgeon,  a  graduate  of  Bowdoin  Medical  College  in  1873,  and  that 
^ince  graduation  be  had  been  in  practice  at  Bath,  Maine.  We  think 
Dr.  Fuller,  by  reason  of  his  general  professional  studies  and  expe- 
ri0Dce,  was  a  qualified  expert,  without  showing  any  special  study  or 
experience  on  his  part  of  gunshot  wounds.  Whart.  Grim.  Law,  §  48. 
Experts  in  science  are  permitted  to  give  conclusions  drawn  as  scien- 
tific results  from  any  particular  data,  and  the  questions  put  to  Dr. 
^Fuller  relative  to  the  elevation  in  which  the  pistol  must  have  been 
held  in  order  to  inflict  the  wound  seem  to  come  clearly  within  this 
rpl6.  Whart.  Grim.  Law,  §  821g;  Com.  v.  Lenox,  3  Briewst.  349. 
'  The  assignments  of  errors  from  the  tenth  to  the  eighteenth,  inoln- 
i^ve,  relate  to  the. question  of  the  admissibility  of  the  dying  declara- 
tion 0f  Smith.  It  ,is  essential  to  the  admissibility  of  a  dying  daola- 
];ation-  that  it  was  made  under  a  seiise  of  impending  death,  and  this 
preliminary  fact  must  be  proved  by  the  party  offering  the  deelara^ 
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tion  in  evidenoe.  The  evidence  apon  vhioh  the  paper  \raB  admitted 
was  this :  The  deoeased  stated,  at  or  about  the  time  the  statement 
was  taken  down  in  writing :  "It  is  of  no  nse,  I  am  almost  gone ;"  or, 
"Oh,  dear!  have  I  got  to  talk?  I  am  almost  gone."  Dr.  Fnrgerson 
testified  that  the  morning  Smith  was  shot,  and  when  he  was  lying 
on  the  veranda  of  Mrs.  Haley's  bouse,  be  said  to  Mr.  Perkins:  "I 
think  he  cannot  live;"  and  that,  in  saying  those  words.  Smith  opened 
his  eyes  and  looked  up  at  him,  evidently  understanding  what  was 
said.  The  fact  that  Dr.  Furgerson'a  testimony  was  given  in  rebuttal 
cannot  be  material,  assuming  the  objection  on  that  ground  to  be  well 
taken,  which  is  by  no  means  clear,  in  view  of  the  rule  that  the  order 
in  which  the  evidence  is  introduced  is  largely  within  the  discretion 
of  the  court,  and  that  no  exception  lies  on  that  ground.  Com.  v. 
Brown,  130  Mass.  279.  It  seems  to  us  that  the  evidence  brings  the 
statement  of  Smith  within  the  rule  as  to  dying  declarations,  and  that 
it  was  properly  admissible  as  such. 

The  respondent's  motion  io  dismiss  on  the  ground  that  the  govern- 
ment had  failed  to  show  that  the  shooting  occurred  upon  land  owned 
by  the  United  States,  over  which  jurisdiction  had  been  ceded  by  the 
state  of  Maine,  was  denied  by  the  court,  and  this  forms  the  subject- 
matter  of  the  twenty-third  assignment  of  error.  It  is  admitted  by 
counsel  that  Fort  Popham,  where  the  shooting  took  place,  stands 
upon  land  embraced  in  the  deed  from  Joshua .  Shaw  to  the  United 
States,  dated  June  21,  1808,  and  it  is  clear  that  the  Shaw  deed,  and 
the  deed  from  Clark  to  tbe  United  States,  dated  June  1, 1863,  include 
all  the  land  covered  by  the  fort.  The  only  question  is  whether  the 
consent  of  the  legislature  of  the  state  of  Maine  has  ever  been  ob- 
tained. 

By  the  act  of  the  legislature  of  Maine  of  April  17, 1857,  jurisdic- 
tion was  ceded  to  the  United  States  "over  any  tract  or  tracts  of 
land  at  or  near  the  entrance  to  Kennebec  river,  Maine,  that  may  be 
acquired  by  the  United  States  for  the  purpose  of  carrying  out  an  act 
of  congress  of  March  8,  1857,  providing  for  the  'erection  of  fortifi- 
cations at  tbe  mouth  of  the  Kennebec  river,  Maine,'  by  building  and 
maintaining  thereon  forts,  magazines,  arsenals,  dock-yards,  and  other 
structures,  with  their  appendages,  and  over  all  the  contiguous  shores, 
flats,  and  waters  within  four  hundred  yards  from  low-water  mark ; 
and  all  right,  title,  and  claim  which  this  state  may  have  to  or  in  the 
said  •  *  *  tract  or  tracts  at  or  near  the  entrance  to  Kennebec 
river,  are  hereby  granted  to  the  United  States. " 

By  tbe  act  of  the  ninth  January,  1862,  it  was  enacted  by  the  legis- 
latnre  of  Maine  "that  the  United  States  may  hold  forever,  for  the 
erection  and  maintaining  of  a  fort  thereupon,  certain  territory  situ- 
ated at  Hunnewell's  point,  at  the  mouth  of  the  Kennebec  river  in  the 
town  of  Phipsburg  within  the  county  of  Sagadahoc,  included  within 
the  following  boundaries,  •  •  •  and  containing  five  and  a  quar- 
ter acres,  with  all  the  buildings,  structures,  and  improvements  of  ev« 
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ery  kind  sitnated  thereon,  reserving  saoh  jariGdiotion  as  the  state 
has  in  other  places  within  same,  ceded  to  or  held  by  the  United  States 
for  similar  parpoaes." 

On  February  18,  1871,  the  legislature  of  Maine  passed  the  follow- 
ing act : 

"Section  1.  That  the  consent  of  the  legislatare  of  the  state  of  Maine  be, 
and  the  same  is  hereby,  given  to  the  purchase  by  the  governraeot  of  the 
United  States,  or  under  the  authority  of  the  same,  of  any  tract,  piece,  or  par- 
eel  of  land,  from  any  individual  or  individuals,  bodies  politic  or  corporate, 
within  the  boundaries  or  limits  of  tlie  state,  for  the  purpose  of  erecting  thereon 
light-houses,  and  other  needful  public  buildings  whatever,"  etc. 

In  view  of  the  foregoing  acts,  we  can  come  to  no  other  conclu- 
sion  than  that  the  legislature  of  the  state  of  Maine  intended  to 
give  its  consent  to  the  purchase  by  the  government  of  the  United 
States  of  the  land  on  which  Fort  Popham  is  situated.  The  supreme 
court  of  Maine  declined  to  take  jnrisdiction  in  this  case.  The  court 
held  that  Fort  Popham  is  a  United  States  fort,  and  that  the  purchase 
was  made  by  consent  of  the  legislature  of  the  state.  State  v.  Kelly, 
76  Me.  331.  By  the  twenty-seventh  assignment  of  errors,  it  is  charged 
that  the  court  erred  in  overmling  the  respondent's  motion  in  ar- 
rest of  judgment.  The  first  objection  urged  under  the  motion  in  ar- 
rest is  that  the  indictment  does  not  state  that  the  land  on  which  the 
fort  stands  was  purchased  by  the  consent  of  the  legislature  of  the 
state  of  Maine.     The  first  count  in  the  indictment  alleges  as  follows : 

"The site  of  which  said  fort  was  purchased  by  the  said  United  States,  and 
then  and  there  held  by  and  in  the  possession  of  the  said  United  States  for 
the  erection  of  a  fort,  with  the  consent  of  the  legislature  of  the  state  of  Maine, 
in  which  said  state  said  fort  is  situated,  and  which  said  fort  was,  at  the  last 
mentioned  day,  then  and  there  a  place  under  the  sole  and  exclusive  jurisdic- 
tion of  the  said  United  States,  and  within  the  jurisdiction  of  this  court." 

We  think  this  averment  of  jurisdiction  clearly  sufficient.  The  lan- 
guage bears  out  the  construction  th  at  the  purchase,  holding,  and  pos- 
session were  all  for  the  erection  of  a  fort,  and  all  with  the  consent  of 
the  legislature  of  Maine.  It  is  unnecessary  to  consider  in  detail  this 
averment  in  the  two  other  counts.  We  think,  however,  the  allega- 
tion in  these  counts  is  sufficient  under  the  statute  defining  the  offense 
charged.     In  U.  S.  v.  Gilbert,  2  Sum.  19,  87,  Stobt,  J.,  says : 

"If  the  offense  is  so  laid  in  the  Indictment  as  to  bring  the  case  within  the 
language  of  the  statute  in  point  of  jurisdiction  and  certainty  of  description, 
that  is  all  which  can  properly  be  required  in  our  country. " 

I  have  carefully  examined  the  numerous  questions  raised  upon  the 
record  by  the  learned  counsel  for  the  plaintiff  in  error,  and  have  con- 
sidered the  more  important  ones,  and  the  conclusion  reached  is  that 
there  is  no  error  in  the  proceedings  in  the  district  court. 

The  judgment  of  the  district  court  is  affirmed;  the  respondent  to 
stand  at  the  bar  of  this  court  for  sentence. 
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NOTE. 

luring  dedaratioos,  to  be  admissible  in  evideDce,  most  be  made,  not  merely  {n  arUcvlo 
mortu,  but  under  the  sense  of  impending  death,  without  expectation  or  hope  of  recov- 
enr.  People  r.  Abbott,  (Cal.)  4  Fao.  Rep.  769.  See  State  v.  CanUeny,  (Minn.)  24  N.  W. 
Hep.«». 

uying  declarations,  made  niider  a  belief  of  imminent  death,  and  without  hope  of  re- 
ooTery,  are  admissible  in  evidence,  althoiigh  othen  thonsht  at  the  time  that  declarant 
wonld  not  die,  and  even  though  death  may  not  have  followed  for  some  time.  People 
T.  Simpson,  (Mich.)  12  N.  W.  Rep.  662. 

The  party  signing  or  making  dying  declarations  must  have  been  in  such  h  state  of 
mind  at  the  time  as  to  have  had  a  clear  understanding  of  the  contents  of  the  document 
he  is  said  to  have  signed,  or  of  the  declaration  he  is  said  to  have  made.  Bin&eld  v. 
State,  (Neb.)  19  N.  W.  Rep.  607. 

A  dying  declaration  is  admissible  in  evidence,  although  not  signed  by  the  declarant, 
and  althuugh  it  was  not  given  involuntary  expres-sions.  but  by  assenting  words  to  lead- 
ing questions,  provided  the  declarant  was  on  the  point  of  death,  and  knew  that  he  was, 
and  was  too  weak  for  the  mechanical  exertion  oi  signing  his  name.  People  t.  Callv 
ghan,  (Utah,)  6  Pac.  Rep.  49. 

The  djing  declarations  must  be  as  to  facts,  and  not  merely  expressions  of  opinions; 
and  their  credibility  is  for  the  jury,  and  is  to  be  deterraintd  from  considerations  in  con- 
nection with  all  the  snrronnding  circumstances.  State  v.  demons,  (Iowa.)  1  N.  W.  Rep. 
546. 

It  was  said  in  People  v.  Wasson,  (Cal.)  4  Pac.  Rep.  655,  that  tbe  expression  of  the 
o]>inion  by  the  declarant  that  the  defendant  was  the  man  who  shot  him,  was  not  ad- 
missible. 

In  People  t.  Abbott,  (Cal.)  4  Pao.  Rep.  709,  the  defendant  was  taken  to  the  bedside  of 
a  wounded  man,  and  the  latter  declared  that  he  was  the  man  who  had  wounded  him 
with  a  knife,  and  the  court  admitted  this  declaration. 

In  People  v.  Simpson,  (Mich.)  12  N.  W.  Rep.  662,  two  women  were  walking  together, 
and  one  of  them  was  iatally  shot,  and  immediately  after  the  shot  was  fired  the  iiijared 
woman  exclaimed:  "My  God,  Simpson,  you  have  shot  mel"  and  the  court  held  it  to 
be  admissible  in  evidence. 

The  competency  of  dying  declarations  is  restricted  to  those  cases  la  which  the  death 
is  the  subject  of  the  charge.    Railing  v.  Com.,  (Pa.)  1  Atl.  Kep.  3U. 

An  offer  in  evidence  of  dyin§  declarations  should  be  preceded  by  evidence  that  they 
were  actually  made  in  expectation  of  impending  death :  and  this  may  be  shown  by  the 
nature  of  the  injury;  by  what  the  injured  person  said,  or  what  physicians  or  attend- 
ants said  in  his  hearing;  by  the  evident  state  of  his  mind,  etc.  It  is  not  essential  that 
the  injured  person  should  have  said  that  they  were  made  in  the  expectation  of  death, 
or  that  any  person  should  have  said  in  his  presence,  that  death  must  speedily  follow. 
People  V.  Simpson,  (Mich.)  12  N.  W.  Rep.  662. 

In  order  to  make  dying  declarations  admissible  in  evidence,  it  Is  not  necesfwry  that 
the  declarant  state  everything  constituting  the  ra  gesix  of  the  subject  of  his  statement, 
but  only  that  his  statement  of  any  eiven  fact  be  a  full  expression  of  all  that  he  in- 
tended to  say  as  conveying  his  meaning  as  to  such  fact.    State  v.  Patterson,  46  Vt.  308. 

In  Brown  v.  Com.,  73  Pa.  St.  321,  where  a  man,  bearing  marks  of  violence,  was  found 
dead  al>oQt  800  yards  from  his  house,  and  his  wife  was  found  in  the  house,  (which  had 
the  appearance  of  having  been  robbed,)  with  wounds  of  which  she  subsequently  died, 
the  court  held  that  the  dying  declarations  of  the  wife  were  not  adruissible  in  tlie  trial 
of  a  prisoner  for  the  murder  of  the  husband. 

A  man  was  wounded  in  a  fight  with  the  defendant,  and  on  the  same  dav,  while  ex- 
pecting to  die,  made  certain  statements  in  relation  to  the  fight.  He  lived  10  (lays  longer, 
and  his  physicians  expressed  the  hope  to  him  that  he  would  recover,  and  lie  said,  "  I 
nope  so  too ;"  but  at  last  died  of-  the  wounds.  It  was  held  by  the  court  that  evidence  of 
bis  statements  was  admissible  on  trial  of  defendant  for  murder.  Swisher  v.  Com.,  26 
Grat.  963. 

Dying  declarations  are  admissible  in  evidence  if  the  declarant  had  given  up  all  hope 
of  life,  although  he  did  not  state  that  he  was  expecting  to  die  immediately,  and  although 
the  same  matter  had  been  testified  to  by  the  declarant  on  a  preliminary  examination  of 
the  accused,  and  that  testimony  had  been  properly  given  in  evidence.  State  v.  Wilson, 
24  Kan.  189.  r    .f     /  o 

Dying  declarations  are  not  admiaiible  in  evidence  if  the  declarant  had  the  slightest 
bop  of  recovery,  although  he  dies  within  an  hour  afterwards.    People  v.  Hodgdon,  55 

The  admissibility  of  dying  declarations  as  evidence  is  a  blended  qaestion  of  law  and 
offset.  They  are  not  incompetent  becausa  made  in  answer  to  questions  by  the  wife 
sod  the  physician  of  the  deceased.    State  v.  Trivas,  32  La.  Ann.  1086. 

Dying  declarations  are  admissible  in  evitlcnre  on  a  trial  for  murder,  when  made  in 
TiiW  of  impending  death  aud  alter  abandonment  of  all  hope  of  recovery,  as  to  the  facts 
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and  drcomstanoes .constituting  tlie  res  ge/tx  if  tlie  homicide,  bnt  not  as  to  matters  oiy 
cnrring  anterior  to  and  not  immediately  'co^inected  with  it.    State  v.  Draper,  65  Mo.  335. 

Dying  declarations,  not  part  of  the  res  s,atx,  are  not  competent  in  ezciiitNition  of  the 
accnsed.    Moecic  t.  People,  100  111.  242. 

In  Boyle  t.  State,  (Ind.)  6  N.  B.  Rep.  203,  the  dying  declaration  of  &e  deceased  was 
taken  in  the  form  of  questions  and  answers;  and  lie  was  asked,  "What  reason,  if  anjN 
had  the  man  for  shooting  yon?"  to  which  he  answered:  "  Not  Jiny  that  I  know  of. 
He  said  he  would  shoot  uiy  damned  heart  oab"  Held  to  be  admissible,  and  not  th« 
eixpression  of  an  incompetoit  opinion. 


Jences  v.  Langdon  Mills  and  others. 
(Oireuit  Court,  S.  New  Hampthire.    liaj  22, 1886.) 

Patents  fob  Invkntionb— Infkinoemknt — Sfecial  Lickssb— Inventor  nr  Li- 
CBNBBEs'  Employment. 

The  plaintiff  was  in  the  employment  of  the  defendants;  and,  in  experi- 
menting upon  his  inventions,  of  which  he  had  several,  he  took  the  time 
which  belonged  to  the  defendants,  used  their  tools,  workmen,  and  materials, 
and  tested  the  inventions  in  the  machinery  which  was  run  by  diem.  He  was 
given  to  understand  in  regard  to  inventions  he  brought  out  prior  to  the  one 
m  question  that  the  defendants  claimed  the  right  to  use  his  inventions  be- 
cause he  was  in  their  employ.  About  the  time  of  patenting  the  invention  In 
question  he  received  a  sum  of  $250  a  year  in  addition  to  his  salary  from  the 
aefendants.  and  he  now  claimed  that  this  sum  was  given  as  a  royalty  for  the 
use  of  bis  patent  for  spindle  bolsters;  but  it  appeared  from  the  evidence  that 
he  had  made,  about  this  lirae,  a  complaint  of  being  unfairly  treated,  and  his 
receipts  showed  that  the  $830  had  been  received  by  him  as  an  increase  of 
salary.  There  was  also  evidence  that  he  was  anxious  for  the  defendants  to 
adopt  his  first  invention,  as  it  would  be  an  advantage  to  hi<n  in  introducing 
it  elsewhere,  and  agreed  to  allow  them  to  use  it  free,  and  that  this  agreement 
was  extended  to  his  other  subsequent  inventions,  including  the  one  in  ques- 
tion. Held,  in  an  action  for  infringement,  that  the  defendants  had  shown  a 
special  license  for  the  use  of  the  patented  spindle  bolster  and  other  improve- 
ments, put  into  their  mills  while  in  their  employ. 

In  Equity. 

Wood  d  Clark,  for  complainant. 

Livermore  d  Fisk,  for  defendants. 

Colt,  J.  This  bill  in  equity  is  brought  for  infringement  of  letters 
patent  No.  168,644,  granted  the  complainant  for  improvement  in 
spindle  bolsters.  The  suit  is  between  citizens  of  New  Hampshire, 
and  the  first  question  to  be  determined  is  whether  there  is  a  subsist- 
ing license  between  the  plaintiff  and  the  defendant  corporation  cov- 
ering the  patented  bolsters  in  controversy. 

The  plaintiff  was  in  the  employ  of  the  defendant  corporation  as 
overseer  or  superintendent  from  1861  to  1877.  During  this  time  be 
made  several  improvements  in  the  machinery  used  in  the  mills.  His 
patented  adjustable  rings  were  put  into  the  mills  in  1866  and  1870, 
and  his  patented  traveler  cleaner  in  1868  and  1870.  The  patented 
bolster  upon  which  sait  is  now  brought  was  put  in  between  1875  and 
1877.    The  date  of  the  patent  is  October  11,  1875.    The  defendants. 
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contend  that  Jencks  agreed  to  give  the  company  the  free  ase  of  his 
inventions  as  an  advantage  to  him  in  introducing  them  elsewhere; 
that  he  was  to  make  no  charge  for  royalty,  and  that  no  royalty  was 
ever  paid;  that  he  took  the  time  which  belonged  to  the  company  to 
devise  and  experiment  with  bis  improvements;,  used  the  tools,  work- 
men, ai}d  materials  of  the  company  in  making  the  improvements; 
and  tested  them  in  the  machinery  which  was  run  by  the  company; 
As  to  the  two  earlier  inventions,  the  plaintiff  testifies,  in.  snbstance, 
that  he  was  given  to  understand  by  Mr.  Killey,  the  agent  of  the  de- 
fendant company,  that  they  had  a  right  to  the  free  use  of  his  inven- 
tions because  be  was  in  their  employ;-'and  that  he  allowed  the  cor- 
poration to  use  them  because  be  believed  this.  He  farther  testifies 
that  in  August,  1874,  he  learned  that  the  company  had  no  right  to 
use  bis  inventions  because  he  was  in  their  employ ;  and  that  he  then 
told  Mr.  Kiliey  he  had  applied  for  a  patent  on  the  bolsters,  and 
should  expect  the  company  to  pay  fot  them,  if  the  patent  was  al- 
lowed. After  the  allowance  of  the  patent  he  says  he  had  an  inter- 
view with  Mr.  Eilley,  in  which  he  stated  that  the  company  had  de- 
ceived him  about  the  first  two  patents,  and  demanding  pay  for  the 
use  of  his  inventions,  which  resulted  in  the  company  giving  him 
|250  a  year  for  the  use  of  his  inventions  from  the  spring  of  1876 
until  about  the  time  he  left  the  employment  of  the  ooinpany,  in 
December,  1877.  He  does  not  remember  that  any  reference  was 
made  as  to  how  long  the  $250  a  year  was  to  continue,  but  he  thought 
it  was  to  continue  so  long  as  the  company  used  his  improvements. 

Mr.  Eilley  admits  that  he  told  Jencks  that  the  company  claimed 
the  right  to  the  free  use  of  bis  inventions  because- he  was  in  their  em- 
ploy. He  further  says  that  Jencks  was  very  anxious  that  the-com- 
pany  should  adopt  his  adjustable  ring,  as  it  would  be  an  advantage 
to  him  in  introducing  his  improvements.  For  this  reason,  he  agreed 
that  the  company  should  pay  nothing  for  the  improvement,  and  that 
this  agreement  extended  to  all  improvements,  and  therefore  covered 
the  bolster  patent  now  in  controversy.  As  to  the  $250  a  year  paid 
to  the  plaintiff  for  about  a  year  and  a  half,  Mr.  Eilley  and  Mr.  Amory, 
the  treasurer  of  the  company,  both  testify  that  it  was  paid  as  ad- 
ditional salary  upon  the  complaint  of  Mr.  Jencks  that  the  company 
was  not  treating  him  fairly.  This  position  is  confirmed  by  the  form 
of  receipt  taken  from  the  plaintiff,  wherein  it  appears  that  the  money 
was  paid  as  additional  salary.  Again,  in  a  letter  from  the  treasurer 
to  Eilley  in  October,  1877,  he  notifies  him  that  the  business  of  the 
company  will  not  warrant  the  payment  to  Jencks  after  that  month  of 
bis  extra  salary. 

The  great  weight  of  evidence  is  in  favor  of  the  position  taken  by 
the  defendants  that  the  $250  was  not  paid  as  a  royalty  for  the  use 
of  the  inventions,  but  was  given  to  the  plaintiff  as  additional  salary 
because  of  his  services  to  the  company.  That  Jencks  was  willing 
and  desirous  that  the  compa'ny  should  have  the  free  use  of  his  in- 
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ventions  as  an  advertisement  is  supported  by  the  testimony  of  other 
witnesses,  who  had  conversations  with  him.  It  is  also  in  evidence 
that  the  tools  and  materials  used  in  making  the  improvements  were 
furnished  by  the  defendant  company.  Upon  tbe  proof  before  us,  we 
think  the  defendants  have  shown  a  special  license  to  the  free  nse  of 
tbe  patented  bolsters  and  other  improvements  put  into  their  mills  by 
the  plaintiff  while  in  their  employ.  The  courts  have  held,  in  cases 
where  the  facts  were  less  favorable,  as  it  seems  to  as,  to  the  defend- 
ants, than  in  the  present  case,  that  a  license  from  the  patentee  was 
to  be  presumed.  McClwrg  v.  Kingaland,  1  How.  202 ;  Barry  v.  Crane, 
22  Fed.  Eep.  396;  Wilkens  v.  Spafford,  3  Ban.  &  A.  274;  Magoun  v. 
New  England  Glass  Co.,  Id,  114. 

We  do  not  think  tbe  evidence  supports  the  position  taken  by  tbe 
plaintiff  that  if  there  was  any  license  to  use  the  patented  bolsters  it 
was  ou  condition  of  the  payment  of  $250  a  year  so  long  as  tbe  de- 
fendant corporation  used  them,  or  during;  tbe  life  of  the  patent.  We 
are  relieved,  therefore,  from  deciding  the  question  whether,  if  such 
was  the  fact,  the  defendant  corporation  might  not  now  be  sued  as  an 
infringer  on  the  ground  that  it  had  repudiated  tbe  license  by  its  fail- 
ure to  pay  the  royalty  for  a  number  of  years.  It  also  becomes  un- 
necessary to  decide  whether  such  a  parol  contract  as  the  plaintiff 
has  sought  to  make  out  would  not  be  void  under  the  New  Hampshire 
statute  of  frauds.  It  is  clear  that  tbe  statute  has  no  application  to 
the  license  which  we  find  upon  the  evidence  eiists  between  tbe  parties. 

This  suit  being  between  citizens  of  the  same  state,  and  there  ap- 
pearing to  be  a  subsisting  license  between  the  parties,  the  court  has 
no  jurisdiction,  and  the  bill  must  be  dismissed.  HarteU  t.  TUghman, 
99  U.  S.  547. 

Bill  dismissed. 
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Ebtut  and  others  r.  Obboon  Bt.  k  Nat.  Go.  and  anotheri 

{Oireuit  Ovurt,  B.  D.  New  York.    Hay  37,  1886.) 

L  OoRF<nuTxoir— SrocgmouNon  — BBiATioir  <nr  HAJORrnr  txo  Hnrosirr— 
Tbubt. 

When  a  namber  of  Btockholden  combiae  to  constitnte  themselves  a  ina> 
Jority,  in  order  to  control  the  corporation  as  they  see  fit,  they  become,  for  all 
pnuitical  purposes,  the  corporation  itself,  and  assume  the  trust  relation  of  the 
corporation  towards  its  stockholders;  and,  if  they  seek  to  make' profit  out  of 
h  at  the  expense  of  those  whose  rights  are  the  same  as  their  own,  they  are 
onfaithfnl  to  the  relation  they  have  aaanmed.  and  are  gollQr,  at  least,  of  con> 
■tractlTe  fraod. 
1  Bruia— SAI.R— DissoLirnoR. 

Although  the  minoritr  of  the  stockholders  cannot  complain  because  th* 
majority  tiave  dissolved  the  corporation,  and  sold  its  property,  they  may 
Justly  complain  where  the  majority,  while  occupying  a  fiduciary  relation 
towttfds  the  minority,  have  exercised  their  powers  in  a  way  to  buy  the  prop, 
erty  for  themselves,  and  exclude  the  minority  from  a  fair  participation  m  the 
fnuts  of  the  sale. 
L  Bahk— FoLLOwnra  Tkust  Fukd. 

Under  the  rule  of  equity  which  entitles  those  whose  propertv  has  been  mis- 
applied bv  an  agent  or  fiduciary  to  follow  it  into  any  form  in  wnich  it  has  been 
converted,  and  impress  it  with  a  trust  whenever  its  identity  can  be  traced, 
or.  at  their  election,  to  recover  the  value  of  the  property  in  any  form  into 
which  it  has  been  transmuted,  where  the  majority  of  the  stockholders  merge 
the  business  and  property  of  the  corporation  with  other  business  and  prop- 
erties belonging  to  themselves  and  embark  the  whole  in  a  joint  venture  and 
sell  the  corporation's  property  to  themselves,  the  inquiry,  in  a  question  with 
the  minority,  is,  what  is  the  property  worth  to  the  purchasers  as  a  constituent 
of  their  general  properties? 
i  Bahb— £qtnTABi.B  hoax. 

The  minority  of  the  stockholders  have  an  equitable  lien,  to  the  extent  of 
their  interest,  upon  the  property  of  the  corporation  which  has  beeb  sold  by 
the  majority  to  themselves,  in  breach  of  their  fiduciary  relation, 
l  8aji»— AcnoH— Pabttes. 

Actors  in  the  transaction  by  which  the  minority  of  the  stockholders  hav* 
suffered,  are  proper  parties  to  Bults  at  their  instance. 

In  Equity. 

William  Allen  Butler  and  ThotM$  H.  Hubbard,  for  oonaplainanta.. 

John  F.  Dillon  and  Artemui  H,  H6bne$,  for  defendants. 

WAUiAca,  J.  When  this  case  was  before  this  eoart  on  demnrrer, 
(SO  Fed.  Bep.  577,)  the  questions  of  law  arising  upon  the  allegations 
of  the  bill  were  fully  considered.  It  was  then  determined  that,  al> 
though  the  majority  of  stockholders  of  the  Oregon  Steam  Navigation 
Company  were  authorized  by  the  statutes  of  Oregon,  under  which  the 
eorporation  was  organized,  to  dissolve  the  corporation,  dispose  of  its 
property,  and  divide  the  proceeds  despite  the  opposition  of  the  mi- 
nority stockholders,  and  although  the  majority  exercised  this  aathor> 
ity  in  the  mode  which  the  organic  law  of  the  corporation  permitted, 
nevertheless  they  had  no  right  to  exercise  their  control  over  the  cor- 
porate management  for  the  purposes  of  appropriating  the  property 
or  its  avails  to  themselves,  to  the  exclusion  of  a  minority,  or  with« 
ont  rendering  them  a  fair  return. 
v.27F.no.9— 40 
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The  case  is  now  here  upon  the  proofs,  and  the  following  facts  ap- 
pear-: " 

At  a  meeting,  regularly  convenedi  of  the  stockholders  of  the  Ore- 
gon Steam  Navigation  Company,  on  the  thirty-first  day  of  March, 
1880,  the  sale  and  transfer  of  all  the  property  and  franohises  of  the 
corporation  to  the  Oregon  Railway  &  Navigation  Company,  and  the 
dissolution  of  the  first-named  corporation,  were  authorized  by  a  vote 
of  a  large  majority  of  the  shares  into  which  the  capital  stock  of  that 
corporation  was  divided;  and  the  directors  were  requested  to  take  the 
necessary  formal  action  for  the  purpose.  The  directors  took  action; 
the  sale  and  transfer  were  concluded ;  the  corporation  received,  as 
the  purchase  price,  $2,300,000;  the  directors  declared  a  final  divi- 
dend of  46  cents  on  the  dollar  per  share,  payable  only  upon  the  sur- 
render by  stockholders  of  their  certificates  for  cancellation ;  and  the 
corporation  was  formally  dissolved.  This  is  the  sale  which  is  com- 
plained of.  These  proceedings  were  brought  about  chiefly  by  the  in- 
strumentality of  the  defendant  Villard,  who,  early  in  the  year  1879, 
conceived  the  scheme  of  amalgamating  the  properties  of  the  Oregon 
Steam  Navigation  Company,  the  Oregon  Steam-ship  Company,  and 
the  Oregon  &  California  Railroad  Company,  and  consolidating  them 
under  one  management,  to  control  substantially  the  carrying  business 
of  Oregon  and  part  of  Washington  Territory,  which  had  theretofore 
been  controlled  by  these  transportation  companies.  In  February, 
1879,  he  formed  a  syndicate  for  the  purchase  of  the  property  of  the 
Oregon  Steam-ship  Company.  This  company,  which  was  an  Oregon 
oorporation,  then  owned  and  operated  a  line  of  steam-ships  plying  be- 
tween San  Francisco  and  Puget  sound,  and  other  property  appur- 
tenant to  its  business.  Its  capital,  which  was  originally  $3,000,000, 
had  been  reduced  to  ,$1,000,000,  and  its  $2,000,000  of  outstanding 
mortgage  bonds  had  been  pledged  for  a  loan  of  $1,200,000.  The 
syndicate  bought  the  franchises  and  property  for  $350,000,  and  took 
the  assets  of  the  company  subject  to  a  debt  of  $500,000,  to  which 
sum  its  creditors  had  consented  to  reduce  their  claims.  Villard  be- 
came its  president. 

■  At  this  time  the  Oregon  Steam  Navigation  Company,  also  an  Oregon 
corporation,  owned  and  was  operating  a  fleet  of  steam-boats;  barges, 
wharf  property,  and  real  estate,  by  ^hich  it  conducted  a  water  trans- 
portation business  on  the  Columbia,  Snake,  and  Willamette  rivers, 
in  Oregon.  It  also  controlled  and  operated  two  short  portage  rail- 
roads along  the  Columbia  river,  by  means  of  which  freight  and  passen- 
gers were  transported  at  points  at  which  the  river  was  not  navigable. 
It  had  a  capital  stock  of  $5,000,000,  divided  into  50,000  shares;  it 
had  no  bonded  debt;  its  properties  and  equipment  were  being  con- 
stantly improved ;  and  its  financial  conditiori  was  healthy  and  pros- 
perous. Although,  prior  to  1878,  its  dividends  had  been  irregular 
and  small,  its  business  had  so  largely  iucreased  that  in  that  year  it 
paid  to  its  stockholders  dividends  amounting  to  10^  per  cent^ 
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Id  May,  1879,  Yillard  made  a  oontract  with  one  Ainsworih  (wha 
for  Beveral  years  bad  been  buying  up  the  stook  of  the  Oregon  titeauL 
Navigation  Ck>mpadiy  at  low  prices,  and  then  owned  or  controlled  a 
majority  of  the  shares)  to  purchase  of  him  a  majority  of  the  shares- 
of  the  company,  agreeing  to  organize  a  new  corporation,  with  a  capital, 
stock  of  16,000,000,  which  was  to  create  its  mortgage  bonds  for 
(6,000,000.  By  the  contract  between  Yillard  and  Ainsworth  the 
new  corporation  was  to  acquire  the  property  of  the  Oregon  Steam- 
ship Company  for  $2,000,000  of.  its  stock  and  bonds,  and  was  also- 
to  acquire  the  property  of  the' Oregon  Steam  Navigation  Company  for 
$6,500,000  of  its  stook  and  bonds,  and  Ainsworth  was  to  receive,  for 
the  stock  sold  by  him  to  Yillard,  50  cents  per  dollar  on  its  shares  in 
cash,  and  20  cents  in  bonds  and  30  cents  in  stock  of  the  new  company 
at  par.  Jane  13,  1879,  the  new  corporation  contemplated  by  th» 
agreement  between  Yillard  and  Ainsworth  was  organized  by  the  name 
of  the  Oregon  Railway  &  Navigation  Company,  its  articles  of  associa- 
tion being  filed  at  that  time  pursuant  to  the  laws  of  Oregon.  The 
articles  of  association  authorized  the  purchase  of  the  property  of  the 
pre-existing  corporations,  and  the  stock  of  those  companies.  The  new 
corporation  created  $6,000,000  of  mortgage  bonds,  bearing  6  per  cent, 
interest,  and  its  capital  stock  was  $6,000,000.  June  27,  1879,  thfr 
new  corporation,  by  the  action  of  its  directors,  set  apart  $2,000,000 
of  its  bonds  and  stock,  to  acquire  the  property  and  pay  the  debts  of 
the  Oregon  Steam-ship  Company;  also  $3,557,000  of  its  bonds  and 
$3,255,100  of  its  stock  to  acquire  the  stock  of  the  Oregon  Steam  Nav> 
igation  Company  under  the  contract  made  between  Yillard  and  Ains- 
worth; and  the  next  day  Yillard  assigned  that  contract  to  the  new 
company.  Shortly  afterwards  the  company  acquired  that  stock,  and 
July  7,  1879,  credited  Yillard  with  the  price  of  40,712  shares  of  the 
stock,  at  $6,615,700,  as  against  the  bonds  and  shares  which  had  been 
set  apart.  Subsequently  the  new  corporation  acquired  6,736  addi- 
tional shares  of  stock  of  the  Oregon  Steam  Navigation  Company  under 
an  arrangement  known  as  the  "Harriott  and  Noyes  contract." 

Soon  after  the  new  corporation  had  acquired  a  majority  of  thfr 
stock  of  the  Oregon  Steam  Navigation  Company  it  assumed  the  man- 
agement of  the  business  of  that  company  by  the  election  of  officers 
and  directors,  and  the  selection  of  agents,  who  were  in  its  own  inter- 
ests. The  Ainsworth  party  were  identified  in  interest  with  Yillard.. 
and  the  syndicate  which  had  organized  the  uew  corporation;  and 
some  of  those  who  belonged  to  the  combination  began  to  represent 
the  future  prospects  of  the  Oregon  Steam  Navigation  Company  as 
onfavorable,  because  its  traffic  would  be  depleted  by  a  railroad  about 
to  be  built  by  the  new  company.  In  the  mean  time  they  were  pur- 
chasing such  shares  of  stock  as  could  be  bought  at  satisfactory  prices.. 
During  the  first  five  months  after  the  organization  of  the  new  cor- 
poration, commencing  in  July  and  ending  December  1, 1879,  the  net 
eaminga  derived  from  its  bosiness  operations  were  $699,864.     Of. 


Digitized  by 


Google 


628  FEDERAL  REPORTEB. 

these  earnibgs  $559,650  were  derived  from  the  interest  of  th«  new 
company  in  the  earnings  of  the  Oregon-  Steam  Navigation  Company, 
including  its  appendage  the  Walla  Walla  &  Columbia  Biver  Bail- 
road  Company.  Daring  the  same  period  the  total  net  earnings  of 
the  Oregon  Steam  Navigation  Company,  and  including  its  share  of 
those  of  the  Walla  Walla  &  Columbia  Biver  Bailroad  Company,  were 
$687,807,  while  the  earnings  of  the  Oregon  Steam-ahip  Company, 
the  other  constituent  of  the  properties  of  the  new  corporation,  dar- 
ing the  same  period,  were  $135,211. 

In  a  report  made  by  the  president  to  'the  stockholders  of  the  Ore- 
gon Bailway  &  Navigation  Company,  of  the  date  of  January  3, 1880, 
it  is  stated  that  a  former  estimate  made  by  Yillard  that  the  annual 
earnings  of  the  several  companies  to  be  controlled  by  the  new  cor- 
poration would  be  sufficient  to  pay  the  interest  on  $6,000,000  of  its 
mortgage  bonds,  and  a  dividend  of  10  per  cent,  on  $6,000,000  of  its 
capital  stock,  "had  been  more  than  realized  by  the  traffic  of  the  half 
year  just  closed,"  and  that  the  prospects  of  the  company  for  1880 
were  even  more  promising  than  the  results  of  the  last  six  months 
would  indicate. 

Early  in  February,  1880,  the  directors  of  the  new  corporation  made 
a  formal  proposition  to  the  directors  of  the  Oregon  Steam  Navigation 
Company  to  purchase  the  property  and  franchises  of  that  company  at 
a  valuation  to  be  agreed  upon  between  the  two  boards,  or  by  two  ap- 
praisers, one  to  be  selected  by  each  company.  Thereupon  the  di- 
rectors of  the  Oregon  Steam  Navigation  Company  adopted  a  resolu- 
tion setting  forth  that  the  new  company,  being  about  to  construct 
railroads  which  would  render  the  most  profitable  part  of  the  business 
of  the  Oregon  Steam  Navigation  Company  nearly  worthless,  and  would 
greatly  depreciate  the  value  of  its  property,  had  made  a  proposition 
that  was  greatly  to  the  advantage  of  the  Oregon  Steam  Navigation 
Company,  and  that  it  was  advisable  that  such  proposition  be  accepted, 
subject  to  ratification  at  a  stockholders'  meeting;  and  it  was  accord- 
ingly resolved  to  accept  the  proposition,  and  one  Brooks  was  appointed 
an  appraiser  on  the  part  of  the  corporation.  One  Biles  was  selected 
by  the  new  company  as  its  appraiser.  Within  a  few  days  the  two 
appraisers  agreed  upon  the  valuation  of  $2,800,000.  These  proceed- 
ings were  followed  by  the  meeting  of  the  stockholders  of  the  Oregon 
Steam  Navigation  Company  of  March  81,  1880,  at  which  the  sale 
was  ratified,  and  the  dissolution  of  the  corporation  voted.  At  that 
meeting  40,552  shares  were  voted  by  the  new  company  in  the  name 
of  its  trustee;  5,161  shares  were  voted  in  the  names  of  Harriott  and 
Noyes,  being  stock  actually  belonging  to  the  new  company ;  and  536 
shares  were  voted  by  other  persons  in  the  interest  of  the  new  com- 
pany. 

At  the  time  of  the  making  of  the  Ainsworth  contract,  the  property 
of  the  Oregon  Steam  Navigation  Company  was  scheduled,  as  a  basis 
for  the  purchase,  at  a  valuation  of  $3,820,000,  exclusive  of  the  fran- 
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ehise.  No  proposition  was  ever  made  by  the  defendants  to  the  stock- 
holders not  in  the  combination  with  the  Ainsworth  and  Villard  par- 
ties, to  allow  them  to  come  in  on  the  Bame  terms  given  to  the  Ains- 
worth parties.  The  original  plan  of  Villard  to  acquire  the  property 
of  the  Oregon  &  California  Bailroad  Company  seems  to  have  been 
abandoned,  and,  instead  of  acquiring  this  property,  new  railroads  were 
projected  and  commenced  by  the  new  corporation.  At  the  time  of 
the  sale  the  new  company  had  expended  about  $2,100,000  in  the 
construction  of  these  new  railroads,  and  upon  the  improvement  of 
the  property  of  the  corporation  generally. 

This  is  a  history,  in  outline,  of  the  facts  upon  which  the  complain- 
ants rely.     The  bill  contains  the  following  allegations : 

"  And  your  orators  aver  and  charge  that  the  proceedings  by  which  the  de- 
fendant the  Oregon  Railway  &  Navigation  Company  has  pretended  to  fix  the 
value  of  your  orators'  stock  at  46  cents  on  the  dollar,  and  to  end  the  rights 
of  yonr  orators  to  participate  in  the  profits  of  said  business,  were  a  device  and 
a  sham,  for  the  reason,  among  others,  that,  in  making  the  pretended  purchase 
of  the  Oregon  Steam  Navigation  Company  property,  the  Oregon  Railway  A 
Navigation  Company  was  in  fact  both  buyer  and  seller,  and  fixed  the  prices 
at  which  it  bought,  and  for  the  reason  that  said  price  was  grossly  and  fraud- 
ulently inadequate,  and  was  fixed  by  means  of  a  fraudulent  scheme  intended 
td  apply  to  the  minority  of  stockholders  alone,  of  whom  were  your  orators, 
and  not  to  the  majority  stockholders,  to-wit.  said  Oregon  Railway  &  Naviga- 
tion Company  itself." 

The  proofs,  which  consist  chiefly  of  the  official  records  of  the  cor- 
porations, the  reports  and  communications  of  their  officers  and  agents, 
including  those  of  Mr.  Villard,  and  the  oral  testimony  of  Villard,  and 
others  person  identified  in  interest  with  him,  or  with  the  corporation 
defendant,  show  very  clearly  that  from  the  time  of  the  organization 
of  the  Oregon  Railway  &  Navigation  Company  it  was  the  purpose  of 
those  who  controlled  it  to  absorb  the  Oregon  Steam  Navigation  Com- 
pany, and  make  the  franchises,  property,  and  traffic  of  that  company 
a  dominant  factor — First,  in  floating  the  securities  of  the  new  cor- 
poration ;  and,  secondly,  in  contributing  to  establish  it  permanently 
as  a  successful  concern.  They  never  contemplated  winding  up  the 
basiness  of  the  old  company,  and  distributing  the  assets  among  its 
stockholders,  otherwise  than  as  a  formal  mode  of  doing  what  they 
eonld  not  do  by  legal  sanction.  What  they  intended  to  do,  and  what 
they  practically  did,  was  to  effect  a  consolidation  of  the  old  company 
with  the  new,  using  as  the  means  for  the  end  the  statutory  power 
which  aatborized  a  majority  of  stockholders  to  dissolve  the  corpora- 
tion, settle  its  business,  and  dispose  of  its  property.  This  is  manifest 
from  Mr.  Villard's  statements,  made  in  his  report  as  president  to  the 
stockholders  of  the  Oregon  Railway  &  Navigation  Company.  This  re- 
port presents  a  general  review  of  the  operations  of  the  company  for 
the  year  commencing  July  1,  1879.     He  says: 

"An  important  problem  calling  for  solution  by  the  management  during 
the  past  year  was  the  change  in  the  relations  of  our  company  to  the  severtd 
corporations  controlled  by  it  from  an  indirect  to  a  direct  ownership.    The 
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most  direct  mode  of  transforming  the  control  into  an  actaal  ownership  was 
the  formal  consolidation  of  the  controlled  companies  with  oar  own.  As  re- 
gards the  Oregon  Steam-ship  Company  our  ownership  of  this  entire  stock  ren-. 
dered  this  an  easy  matter.  But  in  the  case  of  the  Oregou  Steam  Navigation 
Company  the  fact  that  there  was  a  minority  of  outstanding  stock  made  a  con- 
solidation a  more  complicated  transaction.  Arrangements  were  first  made  to 
purchase  for  the  company  as  much  of  the  minority  stock  as  could  be  obtained 
in  the  open  market  at  reasonable  prices.  Finally  it  was  decided,  under  the 
advice  of  counsel,  to  effect  the  object  definitely,  in  accordance  with  the  Oregon 
law,  by  the  purchase  of  the  property  of  the  Oregon  bCeam  Navigation  Com- 
pany for  a  proper  consideration." 

The  plan  of  Villard  and  his  coadjutors  was  practically  acoomplisbed 
early  in  July,  1879,  when  the  new  corporation  acquired  four-fifths  of 
the  stock  of  the  old,  and,  by  its  officers  and  agents,  assumed  eontrol 
of  the  affairs  of  the  old  company.  It  was  then  within  the  power  of 
the  new  corporation  to  do  at  any  time  what  was  done  by  its  vote  at 
the  meeting  in  the  following  March.  It  was  expedient,  however,  in 
the  interests  of  those  who  controlled  the  situation,  to  postpone  de- 
cisive action  until  more  of  the  outstanding  shares  of  the  old  company 
could  be  acquired  on  terms  satisfactory  to  the  purchasers.  But  for 
all  substantial  purposes,  from  July,  1879,  to  the  time  of  the  disso- 
lution, the  franchises,  property,  and  business  of  the  old  corporation 
were  embarked  in  a  joint  venture  with  those  of  the  new  ooncern. 

The  defendants  have  adjusted  their  own  interests  oo  the  basis  of  a 
consolidation  of  the  two  corporations  and  a  continuance  of  their  busi- 
ness as  a  joint  venture ;  but  they  now  insist  that  the  interests  of  the 
minority  stockholders,  who  have  not  been  permitted  to  participate 
with  them,  shall  be  adjusted  on  the  basis  of  a  dissolution  and  a  ces- 
sation of  the  business  which  they  originally  associated  together  to 
conduct.  More  than  this,  the  defendants  insist  that  the  value  of  the 
assets,  for  the  purpose  of  determining  the  interests  of  the  minority, 
is  fixed  by  the  appraisal  of  persons  selected  by  the  defendants  them- 
selves, in  whose  selection  the  minority  had  no  voice;  and  they  have 
assumed  to  deny  all  recognition  to  those  of  the  minority  who  will  not 
consent  to  surrender  their  stock  and  accept  a  final  dividend  upon  the 
basis  of  this  appraisal. 

Plainly,  the  defendants  have  assumed  to  exercise  a  power  belong- 
ing to  the  majority,  in  order  to  secure  personal  profit  for  themselves, 
without  regard  to  the  interests  of  the  minority.  They  repudiate  the 
suggestion  of  fraud,  and  plant  themselves  upon  their  right  as  a  ma* 
jority  to  control  the  corporate  interests  according  to  their  discretion. . 
They  err  if  they  suppose  that  a  court  of  equity  will  tolerate  a  discre« 
tion  which  does  not  consult  the  interests  of  the  minority. 

It  cannot  be  denied  that  minority  stockholders  are  bound  hand  and 
foot  to  the  majority  in  all  matters  of  legitimate  administration  of  the 
corporate  affairs;  and  the  courts  are  powerless  to  redress  many  forms 
of  oppression  practiced  upon  the  minority  under  the  guise  of  legal 
sanction,  which  fall  short  of  actaal  fraud.     This  is  a  consequence  of 
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the  impHfl'd  dontract  of  associatioD,  by  which  it  is  agreed,  in  advano^ 
that  a  majbrity  shall  bind  the  whole  body  as  to  all  transactions  within 
the  scope  of  the  corporate  powers.  But  it  is  also  of  the  essence  of 
the  oontracjt  that  the  corporate  powers  shall  only  be  exercised  to  ae> 
eomplish  the  .objects  for  which  they  were  called  into  existence,  and 
that  the  majority  shall  not  control  those  powers  to  pervert  or  de- 
stroy the  original  pnrposes  of  the  corporators.  Livingston  v.  Lynch, 
4  Johns.  Ch.  673;  Hut  ton  y.  Searharovgh  Cliff  Co.,  2  Drew.  &  8.  .514; 
Brtteer  v.  Boston  Theatre,  104  Mass.  378;  Keane  v.  Johnson,  9  N.  J. 
Eq.  401;  Rollins  v.  Clay,  38  Me.  182;  Clinch  v.  Financial  Corp.,^ 
Ch.  App.  117 ;  Clearwater  v..  Meredith,  1  Wall.  25.  It  is  for  this  rea- 
son that  the  majority  cannot  consolidate  the  corporation  with  an- 
other corporation,  and  impose  responsibilities  and  hazards  upon  the 
minority  not  contemplated  by  the  original  enterprise,  unless  express 
statutory  authority  f6r  this  purpose  is  conferred  upon  the  majority. 
It  is  no  more  repugnant  to  the  purposes  of  the  association  to  permit 
the  majority  to  merge  and  consolidate  the  corporation  with  another 
corporation  than  it  is  to  permit  them  to  diseolve  it,  and  abandon  the 
enterprise  for  which  it  is  created,  when  no  reasons  of  expediency  re- 
quire this  to  be  done.  A  dissolution  under  such  circumstances  is  nn 
abnse  of  the  powers  delegated  to  the  majority.  It  is  no  less  a  wrong 
because  accomplished  by  the  agency  of  legal  forms. 

In  the  language  of  Blaokbcbn,  J.,  in  Taylor  v.  Chichester  Ry.  Co., 
L.  B.  2Exch.  379: 

"As  the  shareholders  are,  in  substance,  partners  in  a  trading  corporation, 
the  management  of  which  is  intrusted  to  the  body  corporate,  a  trust  is,  by 
implication,  created  in  favor  of  tlie  shareholders  that  the  corporation  will 
manage  the  corporate  affairs,  and  apply  the  corporate  funds,  fbr  the  purpf^ 
of  carrying  out  the  original  speculation." 

When  a  number  of  stockholders  combine  to  constitute  themselves 
a  majority  in  order  to, control  the  corporation  as  they  see  fit,  they 
become  for  all  practical  purposes  the  corporation  itself,  and  assume 
the  trust  relation  occupied  by  the  corporation  towards  its  stock- 
holders. Although  stockholders  are  not  partners,  nor  strictly  ten- 
ants in  common,  they  are  the  beneficial  joint  owners  of  the  corporate 
property,  having  an  interest  and  power  of  legal  control  in  exact  pro* 
portion  to  their  respective  amounts  of  stock.  The  corporation  itself 
holds  its  property  as  a  trust  fund  for  the  stockholders  who  have  a 
joint  interest  in  all  its  property  and  effects,  and  the  relation  between 
it  and  its  several  members  is,  for  all  practical  purposes,  that  of  trustee 
and  cestui  que  trust.  Peabody  v.  Flint,  6  Allen,  52,  56;  Hardy  v. 
Metropolitan  Ijand  Co.,  L.  B.  .7  Ch.  427;  Stevens  v.  Rutland  R.  Co., 
29  Yt.  650.  When  several  persons  have  a  common  interest  in  prop- 
erty, equity  will  not  allow  one  to  appropriate  it  exclusively  to  him- 
self, or  to  impair  its  'value  to  the  others.  Community  of  interest  in- 
volves mutual  obligation.  Persons  occupying  this  relation  towards 
each  otb^r  are  under  an  obligation  to  make  the  property  or  fund  pro- 
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daotive  of  the  most  that  can  be  obtained  from  it  for  aU  who  are  in- 
terested in  it ;  and  those  who  seek  to  make  a  profit  out  of  it  at  the 
expense  of  those  whose  rights  in  it  are  the  same  as  their  own  are 
unfaithful  to  the  relation  they  have  assamed,  and  are  guilty,  at.  least, 
of  conatructive  fraud.  Jackson  v.  Lvdeling,  21  Wall.  616,  622; 
Story,  Eq.  §  323. 

Among  the  disabilities  imposed  by  courts  of  equity  upon  those  who 
occupy  a  fiduciary  relation  towards  others,  respecting  property  whieh 
is  to  be  administered  for  beneficiaries,  is  that  whieh  precludes  the 
fiduciary  from  purchasing  the  property  on  his  own  account,  without 
such  a  full  and  complete  understanding,  in  advance,  with  the  bene- 
ficiaries, as  will  repel  all  inferences  that  the  fiduciary  intended  to 
derive  any  peculiar  advantage  for  himself.  The  reason  why  this  dis< 
ability  does  not  apply  to  a  mere  dry  trustee  is  because  his  position 
gives  him  no  vantage  ground  either  of  superior  information  or  undue 
influence  over  the  cestui  que  truat.  Parket  t.  White,  11  Ves.  226; 
Perry,  Trusts,  §  195.  The  rule  is  stated  in  Sugden  on  Vendors, 
(page  566, 13tb  Ed.,)  as  follows : 

"It  may  belaid  down  as  a  general  proposition  that  trusteees,  •  •  *  or 
any  persons  who,  being  employed  or  concerned  in  the  affairs  of  another,  have 
acquired  a  knowledge  of  the  property,  are  incapable  of  purchasing  the  prop- 
erty except  under  the  restrictions  which  will  shortly  be  mentioned." 

The  fiduciary  cannot  retain  bis  bargain  by  showing  that  the  sale 
was  public,  or  that  the  price  was  fair,  or  that  there  was  no  intention 
on  his  part  to  gain  an  unfair  advantage.  Where  he  has  a  duty  to 
perform  which  is  inconsistent  with  the  character  of  a  purohaser,  he 
cannot  divest  himself  of  the  equities  of  the  beneficiaries  to  demand 
tK  profits  that  may  arise  from  the  transaction.  Greenlaw  v.  King, 
3  Beav.  49,  61;  Oibaon  v.  Jeyet,  6  Ves.  278;  Torrey  v.  Bank  of  Or- 
leans, 9  Paige,  663;  Michoud  v.  Girod,  4  How.  556;  Gardner  v.  Og- 
den,  22  N.  Y.  327;  Hoyle  v.  Plattsbmgh  d  M.  R.  Co.,  64  N.  Y.  814. 

Applying  these  principles  to  the  case  in  hand,  although  the  minor* 
ity  of  stockholders  cannot  complain  merely  because  the  majority  have 
dissolved  the  corporation  and  sold  its  property,  they  may  justly  com- 
plain because  the  majority,  while  occupying  a  fiduciary  relation  to- 
wards the  minority,  have  exercised  their  powers  in  a  way  to  buy  the 
property  for  themselves,  and  exclude  the  minority  from  a  fair  partici- 
pation in  the  fruits  of  the  sale.  In  the  langn^e  of  Mblush,  L.  J., 
in  Menier  v.  Hooper's  Telegraph  Works,  9  Ch.  App.  Cas.  350,  854 : 
"The  majority  cannot  sell  the  assets  of  the  company,  and  keep  the 
consideration,  but  must  allow  the  minority  to  have  their  share  of  any 
consideration  which  may  come  to  them."  The  minority  stockholders 
are  therefore  entitled  to  demand  their  fair  share  in  the  transaction, 
and  to  be  placed  upon  terms  of  equality  with  the  majority.  It  may 
be  that  the  property  of  the  old  company  was  not  worth  more  than 
the  sum  fixed  by  the  appraisers,  estimating  its  value  with  a  view  of 
the  winding  up  of  the  corporation ;  but  for  several  months  the  prop- 
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eriy  had  been  ased  by  the  defendants  in  a  joint  venture  with  the  other 
property  of  the  new  oorporatioD,  and  its  valae»  at  the  time  of  the  sale^ 
shonld  be  estimated  at  what  the  property  was  worth  as  then  situated. 
This  results  from  the  rule  of  equity  whdoh  entitles  those  whose  prop* 
erty  has  been  misapplied  by  an  agent  or  fiduciary  to  follow  it  into  any 
form  in  which  it  has  been  converted,  and  impress  it  with  aknst  when* 
ever  its  identity  can  be  traced,  or,  at  their  election,  to  recover  the 
value  of  the  property  in  any  form  into  which  it  has  been  transmuted. 
Story,  Eq.  §§  1261,  1262.  If  it  was  worth  much  more  as  a  constit- 
uent of  the  new  corporation  than  it  would  have  been  worth  otherwise, 
the  minority  stoekholders  are  entitled  to  the  benefit  of  the  increase. 
The  majority  stockholders  are  not  to  be  permitted  to  segregate  it 
from  the  conditions  in  which  tb&y  have  placed  it,  for  the  purpose  of 
fixing  its  value  to  the  minority.  For  this  reason  the  estimate  made 
by  the  appraisers  is  not  controlling,  evenif  it  is  of  any  value  in  deter- 
mining the  price  for  which  the  defendants  should  account.  This  is 
so,  not  only  because  the  appraisers  were  the  agents  of  those  who  were 
at  the  same  time  negotiating  as  the  purchasers  and  the  sellers  of  the 
property,  but  also  because  they  adopted  a  basis  of  valuation  which 
will  not  be  sanctioned  by  a  court  of  equity.  As  the  new  corporation 
sold  the  property  to  itself,  the  inquiry  is,  what  was  the  property 
worth  to  the  purchaser  as  a  constituent  of  its  general  properties  ? 

It  is  difficult,  if  not  impossible,  to  determine  with  precision  what 
the  property  was  worth  as  a  component  of  the  new  corporation. 
When  Yillard  bought  the  stock  of  the  old  company  xmder  the  Ains- 
worth  contract,  he  agreed  to  take  it  at  the  price  of  60  cents  on  the 
dollar  (par  value)  cash,  and  50  cents  in  the  securities  of  the  new 
company.  When  the  new  corporation  assumed  this  contract,  and 
took  an  assignment  of  it  from  Yillard,  the  stock  actually  cost  the  new 
company,  by  its  arrangement  with  Yillard,  about  167  cents  at  par  in 
its  own  stock  and  bonds.  As  the  new  company  paid  for  this  stock 
partly  in  its  own  securities,  and  the  value  of  those  securities  was 
contingent  upon  the  future  success  of  the  new  company,  it  is  not 
fair  to  assume  that  either  of  the  defendants  regarded  the  stock  of  the 
(Ad  company  as  worth  the  sum  of  167  cents  upon  the  dollar.  They 
were  willing  to  pay  this  price  in  the  securities  of  a  company  which 
they  expected  would  prove  a  financial  sncoess.  But  the  transaction 
was  a  speculative  one.  It  turned  out,  however,  that,  as  soon  as  the 
defendants  acquired  control  of  the  old  company,  and  were  able  to 
mei^e  its  busineaa  with  that  of  the  new,  whether  the  result  was  due 
to  more  efficient  management,  or  to  an  unexpected  development  of 
traffic,  or  to  circumstances  quite  independent  of  the  new  order  of 
things,  the  new  corporation  became  a  financial  success ;  and  that  the 
property  and  business  of  the  old  company  was  the  factor  of  chief 
value  in  its  prosperity.  The  new  company  immediately  began  to  de- 
rive an  income  sufficient  to  pay  the  interest  on  its  bonds  and  large 
dividends  to  its  stockholders,  and  over  three-fourths  of  this  income 
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arose  from  its  share  of  the  eanungs  of  tbe  old  company.  Betw^ea 
the  fall  of  1879  and  the  spnog  of  18S0  the  stock  of  the  new  corpora* 
tion,  which  had  been  listed  in  the  mean  time  on  the  stock  exchange, 
sold  at  prices  ranging  from  94  to  122. 

If  the  minority  stockholders  had  been  offered  the  eqaiTalent  of  the 
par  value  of  their  shares  at  any  time  before  the  results  of  the  first 
five  months  of  the  bnsiness  of  the  new  company  had  been  ascertained, 
it  wonld  seem  that  this  would  have  been  a  favorable  proposition  in 
vipw  of  the  past  history  of  the  old  company.  On  the  other  hand, 
sach  an  offer  would  have  seemed  inadequate  if  made  after  these  re- 
salts  had  been  ascertained,  as  shown  by  the  report  of  the  operations 
of  the  new  company  to  January  1,  1880,  to  its  stockholders.  At  the 
time  of  the  sale  of  March  81,  1880,  the  new  company  had  expended, 
upon  the  construction  of  new  railroads  and  the  improvement  of  its 
property,  about  $2,100,000.  It  retained  in  its  treasury  at  that  time 
about  $630,000  of  its  mortgage  bonds,  and  about  $659,000  of  its  un- 
issued capital  stock.  J?he  market  price  of  its  shares  on  the  stock 
exchange  is  not  a  reliable  criterion  of  the  true  value  of  its  property. 
Indeed,  the  mortgage  bonds  of  the  company  were  being  sold  on  the 
stock  exchange,  in  March,  1880,  at  prices  ranging  between  92^  and 
94^.  But  the  exhibit  of  its  earning  capacity,  and  the  cost  of  its  con- 
stituent properties,  together  with  the  sums  expended  in  their  im- 
provement, would  indicate  that  the  value  of  its  property  approxi- 
mated within  $2,000,000  or  $3,000,000  the  sum  at  which  it  had 
been  capitalized.  The  proofs  also  indicate  that  the  traffic  of  the 
new  company  was  considerably  larger  than  that  which  belonged, 
before  the  consolidation,  to  the  old  company  and  to  the  Oregon  Steam- 
.  ship  Company  combined.  Some  of  the  lines  of  the  new  railroad 
which  had  been  built  by  the  new  company,  would  have  diverted  the 
traffic  which  would  otherwise  have  accrued  to  the  old  company. 

If  it  were  practicable  to  ascertain  accurately  the  value  of  the  prop- 
erty of  the  old  company,  considering  it  as  a  component  of  the  new 
corporation,  the  proper  course  would  be  to  order  a  reference  to  a 
master;  but  there  are  so  many  elements  of  uncertainty  in  arriving 
at  a  just  conclusion  that  it  seems  as  well  to  determine  the  question 
now  as  to  refer  it  for  farther  proofs.  In  view  of  all  the  evidence, 
and  without  entering  upon  it  in  detail,  the  conclusion  is  reached  that 
the  value  of  the  whole  property  of  the  new  corporation,  at  the  time 
of  the  sale,  was  from  $9,000,000  to  $10,000,000,  and  that  of  the  old 
company  should  be  fixed  at  the  sum  of  $5,500,000,  including  the  fran- 
chise. Upon  this  basis  the  complainant  iis  entitled  to  a  decree,  with 
interest  from  the  time  of  the  sale. 

The  acts  of  Yiilard,  although  he  was  a  director  of  the  old  company 
at  the  time  of  the  sale,  are  not  to  be  discriminated  from  the  acts  of 
the  majority  of  the  stockholders,  of  whom  he  was  the  representative. 
The  circumstance  that  his  position  was  more  technically  that  of  a 
trustee  towards  the  minority  stockholders  than  was  that  of  the  new 
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corporation,  as  the  majority  of  stookholders,  does  not  essentially  alter 
or  affect  the  rights  of  the  parties.  All  that. he  did  yr&B  sanotioned  by 
the  majority. 

The  complainants  are  adjudged  to  haye  an  eqnitahle  lien,  to  the  ex.- 
tent  of  the  snm  dae  them,  upon  the  property  of  the  old  corporation 
now  in  the  hands  of  the  new  corporation,  prior  to  the  lien  of  its  stock* 
holders,  but  not  prior  to  the  lien  of  the  holders  of  its  mortgage  bonds. 
Ftrrit  v.  Vcm  VeehUn,  73,  N.  Y.  118.  Yillard  is  a  proper  party  to  the 
sait  as  one  of  the  actors  in  the  transaction  by  which  the  complainants 
have  suffered.  He  cannot  escape  liability  merely  because  his  conduct 
has  been  sanotioned  by  the  majority  of  stockholders. 


Pitts  v.  Clay  and  others. 
{(XreuH  OoUTt,  If.  D.Iowa,  W.  D.    May  Term,  1888.) 

1.  TAZATidK— YxuDrcT— Intkkest  ot  UaiTBD  Statbs  nr  Laito. 

A  settler  locsted  a  bounty  laud-waTrant  upon  the  premises  in  dispnte,  and 
received  a  duplicate  of  location;  but  the  commiBaioner  of  pensions  addressed 
a  notice  to  the  commissioner  of  the  general  land-offlce,  reqaesting  that  the 
issuance  of  a  patent  be  withheld,  On  the  ground  that  the  assignment  of  the 
warrant  was  a  forgery.  After  a  lapse  of  some  years  the  applicant  furnished 
a  new  warrant,  which  was  substitnted  for  the  one  he  formerly  held,  and  the 
patent  for  the  land  was  issned  to  him  thereupon.  Held,  that  during  the  pe- 
riod which  elapsed  between  the  filing  of  the  original,  and  the  filing  Of  the 
substituted,  warrant  the  United  States  had  such  an  interest  in  the'  land  as  pro- 
hibited taxation  under  the  laws  of  the  state;  and  tliat  tax  deeds  based  upon 
Bssesaments  during  that  period  i^  yoid. 

8.  EsTOPPBL — Action  to  Qitebt  Title— Pobwoation—Decekk  bt  Devaclt. 
A  party  is  not  barrea  from  asserting  title  to  realty  by  reason  of  a  decree 
rendered  in  a  proceeding  to  quiet  title  against  one  through  whom  the  claim- 
ant derives  title,  where  the  antecedeiit  owhei  was  a  non-resident,  and  the 
only  notice  given  of  the  pendency  of  the  suit  was  br  publication  in  a  news- 
paper; ^ere  being  no  aooearance  in  that  cause,  and  the  decree  being  ren- 
dered upon  a  default. 

In  Equity.    Bill  to  quiet  title. 

Barrett  dt  Bullis,  for  complainant. 

Struble,  Rishel  d  Hart  and  C.  R.  Marks,  for  defendant. 

SmsAS,  J.  The  subject  of  controversy  in  this  cause  is  the  title  to 
SO  acres  of  land  situated  in  Sioux  county,  Iowa.  The  complainant 
claims  title  under  a  patent  issued  by  the  United  States  to  Jesse  WilU 
isms,  dated  March  8,  1871.  The  defendants  claim  title  under  two 
tax  deeds  .exeented  by  the  treasurer  of  Sioux  county,  Iowa,  one  dated 
December  14,  1866,  and  the  other,  February  3,  1873,  both  being 
based  upon  sales  of  the  property  for  delinquent  taxes  assessed  upon 
the  realty  prior  to  the  year  1870.  The  evidence  shows  that  on  the 
second  day  of  Jane,  1857,  Jesse  Williams  located  bounty  land*war- 
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rant  No.  60,801  upon  the  premiaea  in  dispnte,  in  the  TTnited  States 
land-offioe  at  Sionx  City,  and  received  a  duplicate  certificate  of  loca- 
tion, in  the  usual  form.  On  the  thirtieth  of  May,  1857,  two  days  be- 
fore the  location  of  the  warrant  by  Jesse  Williams,  the  oommissioner 
of  pensions  had  addressed  a  letter  to  the  commissioner  of  the  general 
laud-office,  requesting  that  officer  to  withhold  the  issnance  of  a  patent 
upon  warrant  No.  60,801,  on  the  ground  that  the  assignment  thereof 
was  a  forgery.  On  the  nineteenth  of  June,  1863,  the  commissioner 
of  the  land-offi«e  addressed  a  letter  to  the  register  of  the  local  office 
at  Sioux  City,  requesting  him  to  inform  Jesse  Williams  that  the  com- 
missioner  of  pensions  had  cancelled  warrant  No.  60,801  for  forgery 
in  its  assignment,  and  in  the  papers  on  which  its  issue  was  obtained; 
and  further  stating  that,  as  it  was  to  be  presumed  that  Jesse  Williama 
had  bought  the  warrant  in  good  faith,  and  had  no  connection  with 
the  fraud,  he  could  secure  the  issue  of  a  patent  for  the  land  by  sub- 
stituting a  valid  warrant,  or  by  making  a  re-entry  for  cash.  On  the 
fourth  of  November,  1870,  Williams  furnished  warrant  No.  113,546, 
which  was  substituted  for  No.  60,801,  and  on  the  eighth  of  March, 
1871,  the  patent  was  issued  to  him. 

The  first  question  to  be  determined  is  whether,  under  this  state  of 
facts,  the  land  could  be  legally  subjected  to  taxation  by  the  state  and 
county  authorities  prior  to  the  fourth  of  November,  1870;  for  if  th» 
United  States  had  such  an  interest  in  it  up  to  that  date  as  prohibited 
taxation  under  jihe  laws  of  the  state,  it  follows  that  the  tax  deeds  are 
wholly  void;  they  being  based  upon  assessments  made  prior  to  the 
year  1870. 

Upon  part  of  the  defendant  it  is  claimed  that  the  case  comes  within 
the  rule  laid  down  in  Witherspoon  v.  Duncan,  4  Wall.  210,  Carroll 
V.  Safford,  8  How.  441,  and  other  cases,  wherein  it  is  held  that  when 
the  contract  of  purchase  is  complete,  and  the  United  States  holds 
only  the  naked  legal  title  in  tr-ust  for  the  purchaser,  the  state  has 
the  right  of  taxation.  Complainant,  not  questioning  this  rule,  claims 
that  in  this  case  the  contract  of  purchase  was  not  complete  until  the 
substituted  warrant  was  filed  in  the  local  land-office,  in  November, 
1870,  and  that  until  that  was  done  the  United  States  remained  the 
owner  of  the  land,  and  consequently  the  same  was  not  taxable  under 
the  doctrine  announced  in  Railway  Co.  t.  Preseott.  16  Wall.  603; 
Railway  Co.  v.  McShane,  22  Wall.  444;  and  Railway  Co.  v.  Rockne, 
6  Sup.  Gt.  Bep.  201, — wherein  it  is  held  that  the  rule  that  land  may 
be  taxed  before  conveyance  of  the  legal  title  by  the  United  States  is 
"only  applioable  to  cases  where  the  right  to  the  patent  is  complete, 
— the  equitable  title  fully  vested,  without  anything  more  to  be  paid, 
or  any  act  to  be  don«,  going  to  the  foundation  of  the  right." 

Upon  part  of  the  defendants  it  is  contended  that  the  commissioner 
of  pensions  had  no  legal  right  or  authority  to  declare  warrant  No. 
60,801  void  for  fraud  or  forgery,  and  that  his  act  in  so  doing  can 
have  no  legal  significance.     Grranting  this  tp  be  so,  it  still  appears 


Digitized  by 


Google 


PITTS  V.  CLAT.  687 

that  the  general  land-offioe  refased  to  grant  a  patent  npon  the  loca- 
tion made  of  that  warrant,  and  required  either  the  sabstitation  of 
soother  warrant  or  a  re-entry  for  cash.  Another  warrant  having  been 
gabstitated,  the  patent  issaed ;  but  can  it  be  said  that  Williams'  right 
to  a  patent  was  complete  ontil  the  substitution  was  made  ?  Had 
Williams  contested  the  right  of  the  commissioner  of  the  land-office 
to  refuse  a  patent  on  the  ground  of  the  invalidity  of  warrant  No. 
60,801,  and  established  its  validity,  it  might  be  that  in  such  case  it 
sfaonld  be  held  that  his  equitable  title  had  been  perfected  at  the  date 
of  the  original  entry.  This  be  did  not  do,  however,  but,  on  the  con- 
trary, he  acquiesced  in  the  holding  of  the  department,  substituted  an- 
other warrant,  and  procured  the  patent  thereon. 

To  sustain  defendants'  theory  that  Williams  had  fully  established 
his  equitable  title  by  locating  warrant  No.  60,801,  it  mast  appear 
that  the  same  was  a  valid  warrant.  There  is  no  direct  evidence  in 
the  case  upon  that  question.  The  department  refused  to  recognize 
it  as  a  valid  instrument,  and  Williams  acquiesced  in  such  decision. 
This  court  certainly  cannot  be  asked  to  reverse  such  action  on  part 
of  the  department  without  cogent  evidence  of  its  invalidity,  even  if 
the  power  so  to  do  exists  under  any  oiroumstanoes.  In  fact,  the  equi- 
table title  in  Williams  was  not  perfected  until  the  substituted  warrant 
was  furnished.  Until  that  was  done,  it  was  wholly  uncertain  whether 
Williams  would  ever  pay  for  the  land,  and  until  a  valid  warrant  was 
sabstituted,  or  the  money  was  paid,  it  cannot  be  said  that  Williams 
had  perfected  an  equitable  title  to  the  .land.  Until  the  substituted 
warrant  was  furnished,  the  payment  for  the  land  was  not  made,  and 
ontil  payment  was  made,  the  United  States  had  an  interest  in  the 
land  which  debarred  the  state  from  taxing  the  same ;  and  hence  the 
tax  deeds,  being  founded  upon  taxes  assessed  prior  to  the  year  1870, 
must  be  held  to  be  invalid  and  void. 

It  is  further  contended,  on  behalf  of  defendants,  that  complainant 
is  barred  in  this  action  by  reason  of  a  decree  rendered  by  the  circuit 
eonrt  of  Sioux  county,  in  a  proceeding  brought  to  quiet  title  against 
one  McGonaughy,  through  whom  complainant  derives  title.  The  pe- 
tition in  that  cause  was  filed  December  10,  1873,  at  which  time  the 
title  had  passed  from  the  United  States  to  Williams,  and  from  the 
latter  to  McGonaughy.  The  evidence  shows  that  McGonaughy  was 
a  non-resident  of  Iowa;  that  the  only  notice  given  of  the  pendency 
of  the  suit  in  said  circuit  court  was  by  publication  in  a  newspaper  in 
said  Sioux  county;  that  there  was  no  appearance  in  that  cause  for 
defendant,  the  decree  being  rendered  upon  a  default,  and  is  to  the 
effect  that  the  petitioners  in  that  cause  were  the  owners  of  the  land; 
and  that  the  defendant  was  forever  barred  from  asserting  any  right 
or  title  to  the  land.  The  question  arising  from  this  state  of  facts  is 
irbetber  McGonaughy  and  hie  grantee  are  bound  by  a  decree  of  this 
nature,  rendered  by  default,  upon  service  by  publication  only.  I  am 
not  able  to  distinguish  this  case  from  that  of  Hart  v.  Sansum,  110 
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U.  S.  151,  S.  C.  3  Snp.  Ct.  Eep,  586;  and  following  the  niling  therein 
made,  I  am  compelled  to  bold  that  the  decree  in  qnestion  is  not  a 
bar  to  the  present  suit.  • 

It  follows  that  complainant  is  entitled  to  a  decree,  as  prayed  for, 
^nieting  his  title  against  all  the  defendants. 

It  appears  from  the  evidence  that  the  defendants  have  paid  the 
•taxes  for  several  years  upon  these  lands,  inclnding  interest  and  cer- 
tain penalties,  and  complainant  in  bis  bill  offers  to  repay  the  same. 
The  decree  will  therefore  provide  for  the  repayment  of  the  sums  paid 
'by  the  defendant,  with  legal  interest,  the  same  to  be  a  lien  upon  the 
land  as  against  complainant,  and  in  favor  of  defendants. 


Paoifio  R.  Co.  op  Mo.  v.  Cuttino,  Jr.,  and  others. 

(.Circuit  Court,  8.  D.  New  York.    April  3, 1886.) 

Corporation— DisTBiBOTios  of  Fund — Cbo'ss-Bilij — Brn  op  Interpleader. 

In  an  action  by  a  corporation  for  the  equitable  distribntion  of  a  specific 

fund,  the  court  will  consider  this  fund  only,  and  will  not  settle  all  accounts 

between  the  corporation  and  its  stockholders;  and  if  a  stocliholder  desires  a 

feneral  distribution  of  all  the  property,  he  must  seek  relief  by  an  original 
ill,  or  an  original  bill  in  the  nature  of  a  cross-bill. 

In  1885  the  Pacific  Railway  Company  of  Missouri  filed  its  bill  in 
equity  asking  for  a  receiver,  the  equitable  distribution  of  a  certain 
iund  in  the  hands  of  its  officers,  and  for  an  injunction  to  prevent  the 
bringing  of  suits  by  stockholders  for  the  recovery  of  the  fund.  Rob- 
ert S.  Cutting  and  Peter  Marie  were,  by  order  of  court  dated  April 
20  and  May  8,  1885,  appointed  receivers  of  said  fund.  By  inter- 
locutory decree  dated  December  19,  1885,  the  injunction  was  granted 
and  the  matter  referred  to  Edw&rd  K.  Jones,  Esq.,  with  instructions 
"to  hear  and  determine  who  was  entitled  to  participate  in  the  distri- 
bution of  said  fund.  All  the  defendants  answered,  substantially  ad- 
mitting the  averments  of  the  bill,  and  setting  up  their  respective 
claims  to  participate  in  the  fund,  except  one  Kerens,  who,  by  an  ex 
parte  order,  became  a  party  to  the  suit.  He  set  up  that  from  the 
proceeds  of  the  settlement  of  another  suit  certain  stockholders  had 
received  dividends,  which  should  be  taken  into  consideration  in  the 
distribution  of  the  present  fund.  The  remaining  facts  material  to 
the  issue  are  stated  in  the  master's  certificate. 

The  master  in  this  case  requested  the  instruction  of  the  court  upon 
-the  following  question  and  accompanying  statement : 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States  within 
and  for  the  Southern  District  of  New  York,  sitting  in  Equity: 
The  undersigned,  the  master  appointed  by  the  interlocutory  decree  made 
in  this  oauae  on  the  nineteenth  day  of  December,  1885,  respectfully  itsks  iAm 
court  for  its  special  instruction  and  direction  upon  the  following  question  and 
■accompanying  statement;  that  is  to  say,  whether  or  not,  under  the  pleadings 
and  tlie  interlocutory  decree,  it  is  competent  for  the  master,  at  the  iKstance 
of  a  dissatisfied  stockholder,  admitted  as  a  party  to  the  record,  or  otherwilse 
coming  in  and  proving  his  claim,  to  take  into  account,  as  against  other 
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Btockbolders  coming  in.  and  claiming  to  shai-e  In  the  f  and  In  eoart,  moneg'S 
obtained  bysucti  stockliolders  from  anotlier  fond  alleged  to  belong  totiiecor-> 
poration,  iind  to  be  rigbtfnlly  diatributjiible  among  all  the  atockholder*  aliket 
The  facts,  as  I  gatlier  them  incidentaliy  from  the  examination  of  oollateral 
questions,  appear  to  be  tliese:  In  tlie  year  1875  a  suit  was  brought  in  tlie 
circuit  court  of  the  United  States,  at  St.  Louis,  Missouri,  to  foreclose  the 
mortgage  given  by  the  plaintiff  to  secure  what  were  linown  as  its  "Third 
Mortgage  Bonds."  A  portion  of  the  stoclcholders  of  the  company,  deeming 
the  mortgage  to  have  been  unlawfully  issued,  and  claiming  that  there  was 
fraud  and  collusion  in  its  foreclosure,  met  together,  and  appointed  a  com- 
mittee to  represent  them,  and  to  talce  such  measures  in  their  behalf  as  tha 
committee  should  deem  proper  and  efFectual  to  defeat  the  foreclosure,  and  to 
Bet  aside  the  mortgage.  Thiscommittee  resorted  to  various  proceedings  with 
8  view  tp  prevent  the  foreclosure,  and,  pending  their  efforts  in  that  behalf, 
also  entered  into  negotiations  with  the  late  Cornelius  K.  Garrison,  then,  with 
Ms  associates,  in  substantial  and  potential  control  of  the  plaintiff,  and  hold- 
ing most  of  its  third  mortgage  bonds,  with  a  further  view  of  effecting  nconv 
promise.  The  result  of  those  negotiations,  as  I  understand  the  tacts,  was  an 
agi-eement  between  Mr.  Garrison  and  tlte  committee  representing  the-  stock-: 
holders  above  referred  to,  that,  if  opjxHition  to  the  foreclosure  were  withdrawn, 
lie  (Garrison)  and  bis  friends  would  purchase  the  property  of  the  railroad  at 
the  foreclosure  sale,  organize  a  successor  company,  and  give  to  each  stock- 
holder in  the  plaintifF  company  a  corresponding  number  of  shares  in  the  new 
corporation.  Some  misunderstanding  between  the  parties  seems  to  have 
taken  place,  by  reason  of  which  this  agreement  collapsed,  and  then  a  new 
promise,  resting  upon  the  same  condition  as  to  withdrawal  of  opposition  to 
the  foreclosure,  bat  upon  a  different  basis  as  to  the  capital  stock  of  the  pro- 
posed new  company,  was  made  by  Garrison.  This  new  promise,  it  is  alleged, 
was  that  Garrison  should  organize  a  successor  corporation,  as  before  contem- 
plated, and  g^ve  to  those  stockholders  only  who  were  represented  by  the  com- 
mittee shares  in  the  proposed  new  company  equal  in  number  to  their  holdings 
in  the  old  or  plai ntiff  company.  Opposition  to  the  foreclosure  suit  having 
been  finally  withdrawn,  a  decree  of  foreclosure  and  sale  of  the  property  of  the 
railroad  covered  by  the  mortgage  was  thereupon  made  and  executed.  A  dis- 
pute then  also  arose  as  to  the  latter  agreement,  and  it  appears  that  Garrison 
wholly  refused  to  f  ulQll  the  contract.  A  meeting  of  stockholders  of  the  plain- 
tiff corporation  was  afterwards  called,  and  most  of  the  gentlemen  composing 
the  stockholders'  committee  were  appointed  upon  another  committee,  author- 
ized, it  is  claimed,  to  act  for  and  in  the  name  of  the  .corporation ;  and  it  has 
been  stated  to  me  in  the  proceedings  in  this  case  that  the  object  in  altering 
the  composition  of  the  corporation  committee  from  that  of  the  stockholders* 
committee  was  solely  to  give  places  upon  the  corporation  committee  to  citizens 
of  the  sttite  of  Missouri.  The  corporation  committee  instituted  various  liti- 
gations to  set  aside  the  foreclosure,  and  otherwise,  wtuch  ultimately  resulted 
in  the  fund  now  brought  into  court.  The  old  or  voluntary  committee  sued 
Garrison  on  his  contract.  All  the  litigations  were  settled  at  one  and  the 
same  time,  and  the  terms  of  settlement  of  each  respectively  are  embraced  in 
one  document,  which  has  been  produced,  proved,  and  put  in  evidence  before' 
me.  Five  hundred  thousand  dollars,  or  thereabouts,  was  paid  by  Garrison 
in  settlement  of  the  personal  suit  against  him,  and  9500,OUO,  less  the  sum  of 
$41,000,  was  also  paid  in  settlement  of  the  suits  maintained  by  tlie  corpora- 
tion. It  is  alleged  before  me,  and  thus  far  not  denied,  that  the  money  re-; 
ceived  from  Garrison  in  settlement  of  the  suit  against  him  pei-sonally  has 
been  distributed  among  those  stockholders  only  whose  shares  were  placed  at, 
the  disposal  of  the  original  or  voluntary  committee,  the  same  being  sorae- 
vhat  more  than  a  majority  of  the  whole  number  of  shares.  All  the  shares 
represented  by  the  voluntary  committee,  and  which  participated  in  the  dia- 
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tribntion  of  (he  fund  realized  from  the  settlement  of  the  suit  against  Garrison 
personallj,  have  been  proved  before  me;  and  the  holders  thereof,  or  those  act- 
ing for  them,  claim  the  right  to  also  participate  in  the  fund  now  in  court. 
Certain  other  stockholders,  who  have  also  proved  their  claims  before  me,  but 
who  did  not  participate  in  the  outside  fund,  contend  that  those  stockhoIdecB 
who  obtained  the  benefit  of  the  outside  fund  should  not  be  allowed  to  par- 
ticipate in  the  present  fund  until  an  account  be  taken  against  them  of  the 
dividend  they  have  received,  the  contention  being  upon  the  alleged  ground 
that  the  outside  fund  should  have  been  turned  over  to  the  corporation  and 
distributed,  as  it  is  proposed  to  distribute  the  present  fund,  among  all  the 
stockholders  Indiscriminately.  In  other  words,  the  contention  is  that  the 
moneys  received  from  the  settlement  of  all  the  suits  should  be  treated  in  this 
proceeding  as  but  one  fund,  and  those  stockholders  who  received  a  distri- 
butive share  thereof  should  be  charged  with  such  share  in  the  present  dis- 
tribution. 

The  question  is  then  raised  whether  or  not  the  stockholders  who  did  not 
participate  in  the  outside  fund  are  entitled  to  have  the  distribution  thereof 
taken  into  account  against  those  stockholders  who  have  received  its  benefits, 
such  stockholders  being  all  before  the  master.  The  particular  point  to  be 
decided  at  the  present  stage  of  the  case  is  whether  or  not  an  inquiry  should 
be  directed  in  order  to  determine  this  question.  The  subject  has  been  argued 
before  me  by  counsel,  and  the  proposed  inquiry  is  resisted  by  some  of  them 
with  unusual  energy.  I  have  no  doubt  whatever  in  my  mind  as  to  the  proper 
disposition  of  the  question,  and  while  I  am  clothed  with  full  power  to  decide 
it  myself,  I  have  nevertheless  thought  it  but  fair  to  the  parties,  and  a  just 
deference  to  the  able  and  experienced  counsel  with  whose  views  I  find  my- 
self opposed,  that  I  should  submit  the  matter  to  the  direction  of  the  court. 
It  being  the  unanimous  desire  of  counsel,  I  will  state  my  own  opinion  upon 
the  subject,  and  briefly  summarize  the  reasons  upon  which  it  is  btsed. 

I  think  the  inquii-y  entirely  proper  and  competent;  that  the  stockholders 
raising  the  questions  are  entitled  to  have  it  disposed  of  on  the  merits;  and 
that  the  ends  of  justice  will  be  subserved  by  its  determination  in  this  case. 

The  stockholdera  taking  the  position  stated  could,  in  my  judgment,  raise 
substantially  the  same  question  in  either  of  three  ways:  First,  they  could 
have  filed  an  original  bill,  or  an  original  bill  in  the  nature  of  a  cross-bill,  to 
compel  the  stockliolders  who  received  the  outside  fund  to  pay  the  same  into 
the  treasury  of  the  corporation,  or  otherwise  account  for  it  to  the  stockhold- 
ers; second,  they  could  have  filed  a  cross-bill,  in  the  present  case,  for  the 
same  purpose;  or,  third,  they  can  raise  the  question  before  the  master  in  the 
form  suggested,  as  upon  an  accounting  l)etween  themselves  and  the  stock- 
holders whose  shares  received  the  benefit  of  the  outside  fund. 

The  grounds  upon  which  the  inquiry  is  resisted,  as  I  understand  them,  are 
these:  First,  because,  there  being  no  cross-bill  filed,  the  subject  does  not 
come  within  the  purview  of  the  suit;  second,  because  of  a  supposed  defect  of 
parties;  and,  third,  because,  if  a  determination  of  the  question  were  made, 
the  final  decree  in  this  case  would  not  bind  the  stockholders. 

All  these  objections,  it  will  be  seen,  are  more  or  less  involved  with  each 
other.  The  present  suit  is  of  an  anomalous  character,  but  may  be  said  to 
fall  within  the  general  definition  of  bills  in  the  nature  of  bills  of  inter- 
pleader, and  also  partaking  of  the  nature  of  an  equitable  administration.  It 
is  brought  by  a  corporation  which  has  lost  its  vitality  and  energies  as  a  going 
concern,  and  the  object  souglit  in  the  liberation  of  a  fund  in  its  hands— 
First,  by  payment  of  the  claims  of  creditors;  and,  secondly,  by  the  distribu- 
tion of  the  residue  among  its  shareholders.  The  purview  of  the  suit  is,  in 
my  judgment,  best  defined  in  the  interlocutory  decree,  which  directs  the 
master  "to  ascertain  all  persons  who  are  entitled  to  participate  in  the  distri- 
bution of  fund  in  court,  and  the  amount  of  ttieir  respective  claims." 
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The  siibject  of  pleadings  and  practice  in  equity,  from  the  nature  of  the 
eases  cognizable  in  those  conrts,  is  divided  into  two  general  branches,  in  the 
firat  of  which  may  be  gronped  all.  those  cases  falling  within  tlie  general  des> 
ignation  of  "hostile  litigation;"  and  in  the  other,  that  class  which  may  be 
termed  "administrative."  Alitf.  &  T.  Eq.  PI.  Introd.  10,  11.  In  cases  of 
"bcetile"  or  "contentious". litigation,  the  court  renders  its  flnal  decree 
teeundum  aUegata  et  probata.  In  cases  of  "administrative"  jurisdiction, 
the  court  relaxes  its  strictness,  and  moulds  its  procedure  to  suit  the  exigen- 
cies of  the  particular  case.     Mitf,  &  T.  Eq.  PI.  supra;  Story,  Eq.  PI.  §  99. 

This  suit,  as  I  understand  it,  comes  within  the  deflnitio'n  of  that  class  of 
cases  termed  "administrative."  The  interests  of  all  the  shareholders  are 
brought  before  the  court  by  impleading  suitable  representatives,  it  having 
been  impracticable  to  join  all  the  defendants  by  name,  because  many  were 
unknown,  and,  if  they  had  been  known,  they  form  too  numerous  a  body  to  be 
made  parties.  The  theory  upon  which  the  bill  is  framed  as  to  parties  is  there- 
fore the  joinder  of  all  tlie  stockholders  as  defendants.  Until  the  stockholders 
come  in,  they  are  parties  by  representation  merely,  and,  though  bound  by  the 
decree  as  far  as  the  fund  is  concerned,  they  are  not  prevented  from  afterwards 
litigating  the  same  question  in  another  suit.  But  when  they  come  in, 
whether  by  intervening  upon  the  record  or  before  the  master,  they  become  par- 
ties to  the  suit  as  effectually  as  if  originally  joined  by  their  individual  names. 
Their  specific  mention  and  enumeration  in  the  caption  of  the  hill,  in  the 
prayer  for  process,  and  in  the  original  writ,  would  not,  as  I  understand  the 
rale  in  cases  of  this  kind,  make  a  particle  of  difference  in  their  character  as 
parties.  Their  interests  are  cared  for  by  the  final  decree  precisely  as  If  they 
had  been  originally  joined  byname  in.stead'of  description,  and  their  rights 
in  the  premises,  as  adjudicated  by  the  court,  will  be  Anally  and  conclusively 
setUed.  Mitf.  &  T.  Eq.  PI.  46,  474;  Neve  v.  Weston,  3  Atk.  557;  Qifard  v. 
Hort,  1  Schoales  &  L.  409,  decided  by  Lord  Redbsdale;  Story,  Eq:  Fl.  §99. 
Parties  coming  in  before  the  master,  being  bound  by  the  decree,  have  the 
right  to  appeal.  The  reason  is  that  the  decree  binds  tlieir  interests,  Qiffard 
V.  Uort,  siipra,  cited  2  Daniell,  Ch.  Pr.  (4th  Ed.)  1461.  And  if  such  parties 
bring  a  new  suit,  a  plea  of  the  pendency  of  the  former  suit  will  be  allowed. 
Neve  T.  Weston.  8  Atk.  557.  And  such  parties  are  so  far  bound  by  the  de- 
cree that,  if  they  neglect  to  litigate  their  rights,  they  are  forever  barced  from 
afterwards  assei-ting  such  rights  in  other  proceedings.  Sawyer  v.  Birehmore, 
1  Keen,  391,  825;  Cattett  T.  ainumt,  8  Beav.  243;  S.  C.  9  Jur.  418;  Hull  v. 
Falconer,  11  Jur.  (N.  S.)  151. 

The  stockholders  in  the  present  case  may  be  regarded.  In  considering  the 
question  now  under  notice,  as  composed  of  two  groups:  (1)  Those  who  united 
together  to  obtain  redress  against  the  fraudulent  mortgage,  and  its  wrongful 
foreclosare,  (being  somewhat  In  excess  of  a  majority ;)  and  (2)  those  who 
remained  neutral,  and  refused  to  join  in,  and  co-operate  with,  the  move- 
ment. All  the  stockholders  of  the  first  groap  hare  come  in  before  the  master. 
A  great  number  of  those  of  the  second  group  have  also  come  in  before  the 
master. 

Now,  the  interlocutory  decree  provides  that  the  master  shall,  inter  alia, 
ascertain  all  the  stockholders  "who  are  entitled  to  participate  in  the  distri- 
bution of  the  fund  brought  into  court,  and  the  amount  of  their  respective 
daims. 

The  question,  then,  reduces  itself  to  this:  The  stockholders  of  the  second 
group  say  that  those  of  the  first  group  Shall  first  have  debited  against  them 
the  dividend  they  have  already  received  before  they  shall  participate  in  the 
present  fund.  I  am  unable  to  discover  any  objection  whatever,  technical 
or  otherwise,  for  refusing  the  adjudication  of  this  question  in  this  case. 
It  seems  to  me  that  the  Ciise  should  proceed,  as  between  these  stockholdei-s, 
upon  the  analogies  of  an  accounting  between  partners,  in  which  it  would  be 
v.27F.no.9 — il 
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indubitably  competent  and  proper  for  one  party  to  show  that  the  other  had 
collected  funds  belonging  to  the  partnership,  and  failed  to  turn  them  over  to 
the  firm.  Or,  to  recur  to  another  analogy,  take  the  case  of  a  general  admin- 
istration in  equity.  No  one,  I  think,  will  deny  that  in  such  a  case  it  would 
be  entirely  competent  for  one  distributee,  or  a  group  of  distributees,  to  re- 
dace  the  distributive  share  of  another  by  proving  an  advancement.  No  cross- 
bill is  necessary,  in  my  judgment,  to  enable  the  stockholders  in  this  case  to 
demand  this  adjustment.  A  cross-bill  is  necessary  only  in  cases  where  de- 
fendants demand  affirmative  reliet.  This  relief  is  not  aflBrmative.  It  may 
rather  be  said  to  be  negative  and  passive.  Issues  such  as  this  between  de- 
fendants are  always  determined  by  courts  of  equity  irrespective  of  the  state 
of  the  pleadings,  and  without  formal  adversary  proceedings;  and  if,  after 
hearing  the  parties,  the  questions  are  passed  upon  and  decided  by  the  court, 
they  are  final  and  conclusive.  Corcoran  v.  Chesapeake  &  O.  Canal  Co. ,  94  U. 
S.  741;  Louis  v.  Broton  Tp.,  109  U.  S.  162;  8.  C.  3  Sup.  Ct.  Rep.  92.  The 
standard  for  determining  res  adjudiaata  is  whether  or  not  the  same  evidence 
will  support  both  issues.  Tested  by  this,  the  stockholders  opposing  the  in- 
vestigation demanded  need  not,  aa  I  apprehend,  trouble  themselves  with  the 
fear  that  they  will  be  again  molested  with  the  agitation  of  this  question. 
The  evidence  necessary  to  settle  the  inquiiy  proposed  in  this  case  must  be  pre- 
cisely the  same  in  every  form  in  which  this  issue  can  be  raised,  the  essen- 
tials of  which  are  the  matters  involved  in  the  question  whether  or  not  the 
outside  fund  belonged  to  all  the  stockholdei-s,  or  to  that  poition  among  whom 
it  has  been  divided.  I  do  not  express,  or  even  suggest,  any  opinion  wliat- 
ever  upon  the  merits  of  the  question  involved.  I  merely  intend  to  say  that, 
in  my  opinion,  it  is  a  fit  subject  of  inquiry  to  enable  the  court  to  finally 
adjudicate  this  case;  and  that,  aa  I  understand  the  practice,  it  is  a  novel 
doctrine  that  a  court  of  equity,  with  its  plenary  powers,  and  its  boa.sted  flex- 
ibility of  procedure,  cannot  investigate  and  determine  the  question  now 
raised.  If  the  contention  has  merit,  the  stockholders  raising  it,  aside  from 
their  estoppel  hereafter,  should  not  be  compelled  to  witness  the  distribution 
of  the  present  fund,  and  be  remitted  to  other  proceedings  against  the  hun- 
dreds of  individual  stockholders  who  received  the  outside  fund.  If  the  con- 
tention has  no  merit,  the  resisting  stockholders  should  not  be  harassed  with 
litigation  in  the  future. 

The  principles  above  alluded  to  are,  as  I  understand  the  practice  in  equity, 
so  plain  and  well  established  that  their  mere  statement  will  at  once  command 
assent.  I  have,  therefore,  not  deemed  it  necessary  to  go  into  an  elaborate  ex- 
amination, discussion,  and  citation  of  tiie  authorities. 

Edward  K.  Jones,  Special  Master. 

To  which  the  court,  after  hearing  counsel,  returned  the  following. 

In  Equity. 

Charlea  M.  Da  Costa,  for  complainant. 

Augustus  C.  Brown,  for  defendants  Cutting  and  Marie. 

Clifford  A.  Hand,  for  defendant  Bodine  and  others,  stockholders. 

William  H.  Sage,  for  defendant  Kerens  and  other  stockholders. 

Daniel  H.  Chamberlain,  for  defendant  Cowdrey. 

Jerome  d  Nason,  for  other  stockholders. 

Wallaob,  J.  A  fund  is  in  court  for  distribution  among  the  stock- 
holders of  the  complainant  according  to  their  respective  interests.  One 
class  of  participants  insists  that  participants  of  another  class  should 
not  share  equally  in  the  distribution,  because  the  latter  have  appro- 
priated  to  themselves  exclusively  another  fund  belonging  to  the  cor- 
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poration,  the  proceeds  of  which  should  be  distributed  equally  among 
all  the  stockholders.  If  the  suit  under  which  the  fund  is  brought 
here  for  distribution  were  one  to  settle  all  accounts  between  the  cor- 
poration and  its  stockholders,  and  to  distribute  all  its  assets  according 
to  the  respective  rights  of  the  stockholders,,  then  it  might  well  be 
urged  that  the  court  must  ascertain  what  moneys  or  property  belong 
to  the  corporation,  whether  actually  brought  into  court  or  not, — and 
if  it  should  appear  that  moneys  belonging  to  it  have  been  appropriated 
by  one  class  of  stockholders  tu  the  exclusion  of  another  class,  a  decree 
would  be  made  proceeding  upon  that  basis.  If  the  fund  actually 
brought  in  would  be  sufficient  to  satisfy  the  just  claims  of  the  stock- 
holders  who  did  not  share  in  the  fund  which  has  been  appropriated 
by  the  others,  the  decree  would  provide  for  a  distribution  by  which 
the  claims  of  the  former  would  be  satisfied  in  full,  and  the  claims  of 
the  latter  reduced  by  deducting  what  they  had  already  received.  But 
this  sait  is  brought  to  distribute  a  specified  fund,  which  the  corpora- 
tion is  unable  to  distribute  by  its  own  instrumentalities.  By  reaEon 
of  different  relations  sustained  towards  this  fund  by  different  classes 
of  stockholders,  the  corporation  is  equitably  required  to  discriminate 
between  them,  and  to  recognize  the  right  of  one  class,  by  reason  of 
the  expenditures  they  have  incurred  to  produce  the  fund,  to  have  an 
additional  allowance  made  to  them  which  will  reimburse  them.  The 
claim  of  this  class  for  reimbursement  is  one  against  the  corporation, 
and  is  an  equitable  lien  upon  the  fund  which  they  have  realized  for 
the  corporation.  Further  than  this  the  corporation  does  not  seek  to 
adjnst  the  rights  of  stoekholders  to  share  in  its  property. 

Upon  the  facts  alleged  by  Mr.  Kerens,  and  those  who  unite  with 
him,  the  moneys  received  by  the  stockholders  of  the  Gowdrey  com- 
mittee belong  to  the  corporation  if  they  do  not  belong  tp  those  stock- 
holders personally.  An  action  to  recover  these  moneys  must  be  brought 
by  the  corporation,  unless  it  refuses  to  sue,  and  a  case  can  be  made 
antborizing  a  stockholder  to  sue  in  behalf  of  the  corporation.  A  de- 
cree in  snob  a  suit  would  conclude  all  the  stockholders  as  well  as  the 
parties  defendant.  The  determination  of  an  issue  in  this  suit  be- 
tween stockholders  of  one  class  and  those  of  another,  concerning  the 
respective  rights  of  each  in  a  fund  not  sought  by  the  bill  to  be  brought 
into  court  for  distribution,  might  conclude  the  immediate  parties  to  the 
issue,  bat  certainly  would  not  adjudicate  the  rights  of  others.  The 
stockholders  of  the  Gowdrey  committee  could  not  invoke  the  adjudi- 
cation as  an  estoppel  if  they  should  succeed,  when  other  stockholders, 
not  parties  to  the  issue,  might  seek  to  retry  the  questions  involved. 
If  any  stockholders  are  entitled  to  require  the  corporation  to  make  a 
general  distribution  erf  all  the  property  among  the  stockholders,  they 
must  seek  relief  by  an  original  bill,  or  an  original  bill  in  the  nature 
of  a  cross-bill. 

The  master  is  therefore  directed  to  proceed  in  conformity  with  these 

TieWB. 
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COBBIN  V.  GbATES. 

(Oirevit  Court,  Jf.  D.  loxoa,  E.  D.    April  Term,  1886.) 

Pabtnership — Special  Partner  —  Action  aqaikst— Action  to  Enforce  Db- 
CKEE  IN  Equity. 

A  decree  in  a  suit  in  eqaity,  at  the  instance  of  a  creditor  of  a  firm,  found 
that  a  special  partner  had  received  a  sum,  the  property  of  the  firm,  which 
should  have  been  applied  to  the  payment  of  debts,  and  ordered  such  partner 
to  pay  the  amount  to  the  clerk  of  court  in  order  that  it  might  be  applied  to 
the  payment  of  the  claims  that  should  be  established  against  it.  The  partner 
having  failed  to  make  payment  as  required,  held,  that  such  decree  could  not 
be  foundation  for  an  action  at  law  at  the  instance  of  the  creditor  to  compel 
him  to  do  BO,  as  it  did  not  entitle  the  creditor  to  demand  jadgment,  either  in 
his  own  right,  or  as  trustee  for  the  other  creditors,  for  the  entire  sum;  and 
the  amount  to  which  he  was  entitled  was  not  fixed,  nor  could  it  be  ascertained 
from  the  facts  found  in  the  decree.  Held,  fwVier,  that  the  action  could  not 
be  maintained,  even  though  the  clerk  of  court  be  joined  as  co-plaintiff,  as  the 
decree  did  not  make  him  a  trustee  or  receiver,  nor  did  it  clothe  him  with  any 
power  or  right,  or  convey  to  him  a  title  to  the  money  as  trustee,  or  otherwise. 

Law.     Demurrer  to  petition. 

W.  J.  Knight,  for  plaintiff. 

Henderson,  Hurd  <£  Daniels,  for  defendant. 

Shibab,  J.  From  the  allegations  of  the  petition  and  amended  peti- 
tion in  this  cause  filed,  it  appears  that  Chester  G.  Gorbin  brought  a 
suit  in  equity  in  the  United  States  circuit  court  for  the  Northern  dis- 
trict of  Illinois,  for  the  benefit  of  himself  and  other  creditors,  against 
William  A.Boies,  B.  B.  Fay,  L.  W.  Gonkey,  and  J.  K.  Graves,  partners 
under  the  firm  name  of  Boies,  Fay  &  Gonkey,  and  other  defendants, 
for  the  purpose,  among  other  things,  of  setting  aside  certain  judg- 
ments and  transfers  of  property,  on  the  ground  that  the  same  were 
in  fraud  of  the  rights  of  creditors.  On  the  twenty-sixth  day  of  Sep- 
tember, 1885,  a  decree  was  entered  in  said  cause,  which,  inter  alia, 
found  that  said  Graves  was  a  special  partner  in  the  firm  of  Boies, 
Fay  &  Gonkey,  having  contributed  $50,000  to  the  capital  stock  thereof; 
that  through  certain  judgments  confessed  by  said  firm,  and  other 
means  recited  in  the  finding  of  the  court,  there  had  come  into  the 
hands  of  said  Graves  the  sum  of  $100,796.71,  proceeds  of  the  prop- 
erty of  the  firm,  and  which  equitably  belonged  to  the  creditors  of  said 
firm;  that  the  complainant,  Chester  C.  Gorbin,  owns  two  promissory 
notes  executed  by  the  firm;  "and  that  the  said  limited  partnership  is 
indebted  to  him  thereon  in  the  sum  of  four  thousand  three  hundred 
and  fifty-nine  31-100  dollars.  It  is  therefore  ordered  and  adjudged 
and  decreed  that  all  the  property  and  effects  held  by  the  said  limited 
partnership,  on  the  twentieth  day  of  August,  1882,  and  subsequent 
thereto,  and  when  the  said  judgments  were  confessed,  were  a  special 
trust  fund  for  the  payment  of  the  firm  debts  rateably  among  its 
creditors.  It  is  further  ordered,  adjudged,  and  decreed  that  the  de- 
fendant Julius  K.  Graves  pay  to  the  clerk  of  this  court,  within  3& 


Digitized  by 


Google 


OOBBIN  V.  0BAVB3.  645 

days  from  the  entry  of  this  decree,  for  the  benefit  of  the  oomplain* 
ant,  Chester  G.  Corbin,  and  such  other  creditors  of  the  said  limited 
partnership  as  shall  prove  their  right  to  share  in  the  distribution  of 
the  assets  of  said  firm,  the  sum  of  1 100,796.71,  being  the  amount  of 
the  several  sums  paid  to  him  oat  of  the  assets  of  the  said  limited 
partnership. "  The  decree  further  provides  for  a  reference  to  a  master 
to  take  proofs  of  tbe  debts  due  to  such  creditors  of  said  partnership 
as  shall  apply  for  that  purpose,  and  grants  leave  to  the  complainant 
to  apply  for  farther  orders,  retaining  the  case  for  that  purpose.  The 
said  Graves  having  failed  to  pay  into  court  the  sum  specified  in  this 
decree,  the  said  Corbin  brought  the  present  action  at  law  in  this  court 
against  Graves,  he  being  a  citizen  and  resident  of  Iowa,  and,  after 
reciting  the  rendition  of  the  decree,  and  the  failure  to  pay  to  the  clerk 
of  the  court  in  Illinois  the  said  sum  of  $100,796.71,  or  any  part 
thereof,  he  prays  judgment  therefor,  with  interest.  By  an  amend- 
ment, W.  H.-6radley,  clerk  of  said  United  States  circuit  court  in  and 
for  the  Northern  district  of  Illinois,  is  made  a  co-plaintiff  with  said 
Corbin,  and  unites  in  the  prayer  for  judgment.  By  a  demurrer  in-, 
terposed  to  the  petition,  and  amendment  thereto,  the  question  is  pre- 
sented whether  an  action  at  law  can  be  maintained  upon  the  decree 
set  forth  and  declared  upon  in  the  petition. 

Since  the  decision  in  the  case  of  Pennington  v.  Oibson,  16  How. 
65,  the  question,  whether  a  final  decree  in  chancery  could  be  made 
the  basis  of  an  action  at  law,  has  been  settled  in  tbe  affirmative  in 
the  courts  of  the  United  States.  Decrees  in  equity  are  placed  upon 
the  same  footing  as  judgments  at  law.  Whether  an  action  at  law 
can  be  maintained  thereon  is  dependent,  not  upon  the  mere  fact 
whether  the  adjudication  is  by  a  court  of  equity  or  by  a  court  of  law| 
but  upon  the  question  whether  the  action  of  the  court,  evidenced  by 
a  decree  in  equity  or  judgment  at  law,  is  final,  and  fixes  the  respon- 
sibility of  the  party  proceeded  against,  so  that  tbe  amount  to  be  ad- 
judged against  him  can  be  ascertained  from  the  record  declared  on. 
In  Pennington  v.  Oihaon  the  supreme  court  declared  the  rule  to  be 
"that  where  the  decree  of  the  court  of  equity  cannot  be  enforced  by 
its  own  process,  and  within  the  regular  bounds  of  its  jurisdiction, 
such  decree,  when  regular  and  final,  and  when  especially  it  asoer" 
tains  and  declares  the  simple  pecuniary  responsibility  of  a  party, 
may,  and  for  the  purposes  of  justice  must,  be  the  foundation  of  an 
action  at  law  against  that  party  whose  responsibility  has  thus  been 
.ascertained." 

In  the  ease  at  bar,  the  objection  to  the  decree  sued  on  is  not  thai 
it  is  a  decree  in  equity,  but  that  it  does  not  define  the  amount  of  lia- 
bility on  tbe  part  of  the  defendant,  Graves,  to  tbe  complainant  Cor- 
bin. If  tbe  finding  was  that  the  defendant  was  indebted  to  the  comr 
plainant  in  a  given  sum,  there  would  be  no  question  of  tbe  right  to 
maintain  an  action  at  law  on  such  a  decree.  The  difficulty  lies  in 
the  fact  that  the  decree  does  not  establish  a  liability  upon  part  of 
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ihe  defendant  to  complainant  for  any  fixed  sum,  nor  does  it  find  (he 
data  from  which  can  'be  determined  what  sum  is  due  complainant 
from  said  Graves.  The  decree  finds  that  there  is  due  to  complain- 
ant frotn  the  firm  of  Boies,  Fay  &  Conkey  the  sum  of  $4,359.31,  but 
this  does  not  establish  the  fact  that  J.  K.  Graves  is  liable  for  this  sum, 
or  any  part'  thereof.  The  decree  finds  that  he  is  a  special  partner,  and 
has  contributed  $50,000  to  the  capital  stock  of  the  firm;  and  it  does 
not  appear  that  he  is  personally  liable  for  the  debts  of  the  firm.  The 
decree  finds  that  said  Graves  has  received  of  the  property  of  the  firm 
an  amount  equal  to  $100,796.71,  which  should  be  applied  to  the 
payment  of  the  debts  of  the  firm,  and  Graves  is  ordered  to  pay  this 
sum  to  the  olerk  of  the  court,  in  order  that  it  may  be  applied  to  the 
payment  of  the  claims  that  may  be  established  against  it.  Until 
the  report  of  the  master  is  made  and  confirmed,  it  cannot  be  known 
what  amount  of  debts  may  be  proven  up  under  the  reference,  and, 
until  this  is  known,  it  is  impossible  to  ascertain  the  amount  to  which 
the  complainant  Gorbin  is  entitkd  out  of  the  amount  adjudged  to  be 
in  the  hands  of  the  defendant. 

It  is  absolutely  certain  that  under  the  findings  of  the  decree  he  can- 
not, in  any  event,  be  entitled  to  over  $4,359.31,  and  interest.  Upon 
the  final  hearing  it  may  appear  that  he  is  entitled  to  but  a  fraction 
of  this  sum.  It  is  manifest  that  the  decree  does  not  entitle  him  to 
demand  judgment  in  his  own  right  for  the  entire  sum  of  $100,796.71, 
and  it  is  equally  plain  that  the  amount  to  which  complainant  is  en- 
titled is  not  fixed  by  the  decree  as  it  now  stands,  nor  can  it  be  ascer- 
tained from  the  facts  found  in  the  decree.  When,  in  the  further 
progress  of  the  case  in  the  Illinois  court,  it  is  ascertained  what  amount 
of  claims  are  entitled  to  share  in  the  distribution  of  the  fond,  then  the 
proportionate  share  coming  to  complainant  can  be  ascertained  and 
decreed;  and  this  amount  having  been  thus  ascertained  and  adjudged 
against  the  defendant,  and  in  favor  of  complainant,  may  ^e  made  the 
basis  of  an  action  at  law.  As  the  decree  now  stands,  it  is  not  suffi- 
cient to  enable  the  plaintiff  to  maintain  an  action  at  law  thereon  for 
the  recovery  of  the  specific  sum  that  may  be  due  him ;  neither  does 
it  enable  him  to  maintain  an  action  at  law  in  bis  own  name  for  the 
entire  sum  ordered  to  be  paid  into  court  by  said  Graves.  The  decree 
does  not  require  the  defendant  to  pay  the  amount  named  to  complain- 
ant, nor  does  it  in  any  way  appoint  or  recognize  Gorbin  as  a  trustee 
for  the  other  creditors.  The  order  is  that  the  defendant  pay  the  sum 
to  the  clerk  of  the  court. 

If  this  court  should  now  enter  a  judgment  at  law  in  favor  of  Gorbin 
for  the  entire  sum  claimed,  this  court  would  have  no  control  over  the 
disposition  or  distribution  of  the  fund,  and  the  oonrt  in  Illinois  would 
also  be  without  control  over  the  fund  thus  collected  upon  a  judgment 
at  law  in  Iowa,  for  the  reason  that  this  action  is  not  brought  under 
the  authority  of  that  court,  nor  in  pursuance  of  any  order  made  by 
it.     So  far  as  Gorbin  is  concerned,  the  action  is  brought  sua  aponUy 
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and  is  based  upon  his  own  right  to  sue  at  law  apon  the  deoree;  and, 
ae  already  said,  the  decree  rendered  does  not  adjudge  any  speeifie 
sum  to  be  due  to  complainant,  and  hence  this  coDrt  cannot  gire  judg- 
ment  in  favor  of  Gorbin  npon  the  decree  as  it  now  stands. 

By  the  amendment  Hied  to  the  petition  William  H.  Bradley,  clerk 
of  the  United  States  circuit  court  rendering  the  decree,  is  made  a  co- 
plaintiff;  and  it  is  urged  that  by  the  joinder  of  parties  plaintiff  thus 
brought  about  the  action  can  be  maintained.  It  is  manifest,  however, 
that  Bradley  has  no  joint  or  common  interest  with  Gorbin  in  the  sub' 
ject-matter  of  the  action,  and  the  joinder  of  the  clerk  of  the  court 
does  not  avoid  the  difficulty  that  the  deoree  does  not  adjudge  any 
specific  sum  to  be  due  to  Gorbin. 

The  amendment  also  avers  that  this  action  is  brought  for  the  bene- 
fit of  said  Gorbin,  and  of  all  other  creditors  of  the  limited  partner- 
ship who  shall  prove  up  their  right  to  share  in  the  distribution  of  the 
assets  as  provided  in  the  decree  declared  on;  and  it  is  urged  in  argu- 
ment that  a  recovery  of  the  entire  amount  decreed  to  be  paid  in  by 
Graves  can  be  had  in  this  action,  the  same  to  be  distributed  by  the 
court  in  Illinois.  This  is  an  action  at  law,  based  upon  the  decree 
rendered  in  Illinois,  and  that  decree  does  not  authorize  or  empower 
Gorbin  to  act  as  trustee  or  receiver  for  the  other  creditors,  nor  does 
it  in  any  manner  authorize  him  to  sue  for  and  recover  the  $100,- 
796.71  ordered  to  be  paid  into  court.  There  is  lacking,  therefore,  a 
right  at  law  on  part  of  Gorbin  to  the  entire  sum,  either  in  his  own 
right,  or  as  trustee  for  the  other  creditors. 

It  is  also  urged  in  argument  that  the  provision  of  the  decree  direct- 
ing Graves  to  pay  the  sum  named  to  the  clerk  of  the  court  constitutes 
the  clerk  a  trustee  for  the  benefit  of  the  creditors,  and  that,  as  such, 
under  the  Gode  of  Iowa,  §  2544,  he  can  sue  at  law  to  recover  the 
amount  ordered  to  be  paid.  The  decree  simply  ordered  Graves  to. 
pay  the  amount  named  to  the  clerk  of  the  court.  If  paid  to  him, 
the  money  would,  in  effect,  be  held  by  the  court  for  distribution. 
The  decree  does  not  make  the  clerk  a  trustee  or  receiver,  nor  does  it 
clothe  him  with  any  power  or  right,  nor  does  it  convey  to  him  a  title 
to  the  money  as  trustee,  or  otherwise.  In  fact,  the  decree  upon  its 
face  shows  that  one  Bobert  E.  Jenkins  has  been  appointed  receiver 
in  the  cause.  It  cannot  be  held  that  a  simple  provision  in  a  decree, 
directing  a  party  to  the  suit  to  pay  a  given  sum  to  the  clerk  of  the 
conrt,  is  in  effect  an  appointment  of  the  clerk  as  a  trustee  for  the 
rights  of  creditors,  with  authority  to  go  into  other  jurisdictions,  and 
maintain  actions  at  law  for  the  recovery  of  the  sum  ordered  to  be 
paid.  It  is  not  made  to  appear  that  the  court  in  Illinois  has  in  any 
manner  empowered  any  one  to  sue  for  the  sums  ordered  to  be  paid  into 
that  conrt.  To  maintain  the  present  action  at  law  it  is  necessary 
that  the  plaintiff  shall  show  that  they  have  a  right  at  law,  under  the 
terms  of  the  deoree  sued  on,  to  recover  judgment  for  some  fixed 
Hnoant  against  the  defendant. 
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So  far  as  the  plaintiff  Bradley  ia  concerned,  it  is  not  claimed  that 
he  has  any  interest  in  or  right  to  the  fand  sought  to  be  recovered, 
except  such  as  is  derived  from  the  order  made  that  Graves  should 
pay  the  amount  named  to  the  clerk  of  the  court.  This  we  hold  to  be 
simply  an  order  requiring  payment  by  Graves,  and  not  a  decree  con- 
ferring a  right  or  title  upon  the  clerk  as  trustee  or  otherwise.  So 
far  as  the  plaintiff  Gorbin  is  concerned,  he  cannot,  under  the  terms 
of  the  present  decree,  maintain  an  action  at  law  for  the  entire  sum 
ordered  to  be  paid  by  the  decree,  because  he  had  no  legal  title 
thereto;  nor  has  he  been  empowered  to  sue  therefor  in  any  repre- 
sentative capacity ;  nor  can  he  take  judgment  for  any  specific  sum, 
as  his  individual  share  of  the  common  fund,  because  the  amount  to 
which  he  may  be  entitled  is  not  ascertained  by  the  decree  sued  on, 
that  being  one  of  the  questions  not  yet  settled  by  the  Illinois  court. 

The  demurrer  must  therefore  be  sustained,  and  it  is  so  ordered. 

Love,  J.,  concurs. 


Smith  and  others  v.  Schelij  and  others. 
(Oireua  Court,  S.  2>.  Ifeu)  York.    April  9  and  12, 1886.) 

1.  Customs  Ddtiks— Protest — Sdpwcienct. 

A  protest  made  in  the  case  of  mercliandise  not  enumerated  eo  nomine  in  tlie 
tariff  act  in  force  at  the  time  of  its  importation,  and  stating  only  that  the 
same  is  claimed  to  be  dutiable  at  a  rate  of  duty  which  is  imposed  by  each  act 
upon  upwards  of  250  articles  specially  enumerated,  and  also  upon  all  articles 
"not  enumerated"  therein,  is  insufficient,  under  the  protest  act  of  February 
26, 1645,  (5  St.  at  Large,  727,)  and  no  recovery  can  be  had  thereunder. 

3,  Same— CiKOUtAR  Rate. 

A  protest  made  in  the  case  of  this  merchandise,  stating  the  rateof  duty  only 
that  It  is  claimed  should  be  imposed  thereon,  but  especially  referring  for  the 
grounds  of  the  claim  to  a  treasury  circular,  in  which  it  was  held  by  the  secre- 
tary of  the  treasury  that  other  merchandise  therein  mentioned  was  dutiable 
at  that  rate  as  being  a  manufacture  of  a  certain  material  enumerated  in  the 
tariff  act  as  such  manufacture,  is  to  be  taken  together  with  such  circular  as 
constituting  the  claimants'  entire  protest,  and  is,  with  such  circular,  sufficient, 
under  the  protest  act  of  1845.  to  entitle  them  to  recover,  if  they  prove  that  the 
mierchandise  covered  by  the  protest  is  such  manufacture. 

8/  Same— Distinction  hade  by  Court. 

'  But  if  this  merchandise  is  shown  to  be  a  manufacture  of  a  material  bearing 
another  name  than  the  material  of  which  the  manufacture  named  in  the  pro- 
test is  composed,  and  the  tariff  act  makes  a  clear  and  positive  distinction  be- 
tween these  materials  by  imposing  thereon  eo  nomine  different  rates  of  duty, 
the  court,  in  considering  the  tariff  act,  will  make  the  same  distinction,  al« 
though  the  name  of  the  second  material  is  the  name  of  the  ^enus,  and  the 
name  of  the  first  is  the  name  of  a  species  thereof:  and  the  claimants  are  not 
entitled  to  recover. 

• 

During  August  and  September,  1857,  one  Henry  Hooman  im- 
j^rted  from  Dundee  and  Glasgow,  in  Scotland,  into  the  port  of  New 
York,  certain  carpeting,  and  entered  the  same  for  warehouse  as 
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"hemp  earpeting."  Snbseqnently,  and  while  in  warehonse,  Hooman 
transferred  this  carpeting  to  the  firm  of  Haggerty  &  Co.,  the  sarriv* 
ing  partner  of  which  is  the  plaintiff's  testator.  The  defendant's  tes- 
tator, the  late  Augustas  Schell,  classified  this  carpeting  as  "jute 
carpeting,"  dutiable  at  24  per  centum  ad  valorem,  under  the  pro- 
vision  for  "carpets,  carpeting,  hearth-rugs,  bedsides,  and  other  por- 
tions of  carpeting,  being  either  Anbusson,  Brussels,  ingrain,  Saxony, 
Turkey,  Venetian,  Wilton,  or  any  other  similar  fabric,"  contained  in 
Schedale  G  of  the  act  of  July  30.  1846,  (9  St.  at  Large,  42,)  as 
amended  by  the  act  of  March  8,  1857,  (11  St.  at  Large,  192.) 

Pursuant  to  the  act  of  February  26,  1845,  (5  St.  at  Large,  727,) 
Hooman,  at  the  time  be  entered  the  carpeting  for  warehouse,  made 
protests  as  follows: 

"I  hereby  protest  against  the  payment  of  twenty-four  per  cent. 'duty  charged 
on  the  annexed  entry  of  hemp  carpeting,  claiming  that  under  the  tariff  act  of 
March  3, 1857,  the  same  are  only  subject  and  liable  to  the  duty  of  fifteen  per 
cent.  I  claim  to  have  the  difference  refunded,  only  paying  the  amount  to 
obtain  possession  of  tile  goods." 

Subsequently,  and  on  March  17,  1858,  Haggerty  &  Co.,  pursuant 
to  the  same  act,  made  protests  as  follows : 

"We  hereby  protest  against  the  payment  of  twenty-four  per  cent,  duty 
eharge<I  on  the  annexed  entry  of  hemp  carpeting,  claiming  that  especially 
under  the  recent  decision  of  the  honorable  secretary  of  the  treasury,  and  Ly 
the  circular  issued  by  him  relating  to  the  duty  on  hemp  carpeting,  the  same 
are  only  subject  and  liable  to  pay  a  duty  of  15  per  cent,  ad  valorem.  We 
make  this  additional  protest  in  view  of  these  facts,  and  claim  to  have  the  dif- 
ference refunded,  only  paying  the  amount  to  obtain  possession  of  the  goods." 

The  decision  and  circular  of  the  secretary  referred  to  by  Haggarty 
&  Co.  in  this  protest  read  as  follows : 

"Tbeasubt  Department,  March  1,  1868. 
"Sra:  Messrs.  Wyman  and  Acklay  have  appesiled  to  this  depaitment  from 
the  decision  of  the  collector  at  Boston,  assessing  duty  on  an  article  invoiced 
as  •  Dutch  carpeting '  i.t  the  rate  of  24  per  cent.,  under  the  classification  in 
Schedule  C  of  the  tariff  of  1857,  of  'carpets,  carpeting,  hearth-rugs,  bedsides, 
and  other  portions  of  carpeting,  being  either  Aubusson,  Brussels,  ingrain. 
Saxony,  Turkey,  Yenetian,  Wilton,  or  any  other  similar  fabric'  The  appel- 
lants contend  that  the  article  in  question,  being  manufactured  of  hemp, 
should  be  charged  with  duty  at  the  rate  of  15  per  cent.,  under  the  classifica- 
tion in  Schedule  E  of  the  tariff  of  1857,  of '  manufactures  of  hemp  not  other- 
wise provided  for.'  •  Dutch  carpeting '  is  a  fabric  differing  from  some  one  or 
more  of  the  descriptions  of  carpets  specially  named  in  Schedule  C  only  in  the 
material  of  which  it  is  composed,  the  former  being  of  hemp  and  the  latter  of 
wool;  and  the  question  is  presented  whether  carpeting  composed  of  liemp 
can  'oe  regarded  as  a  fabric  '  similar '  to  the  enumerated  varieties,  within  the 
meaning  of  the  law.  The  department  is  of  opinion  that  that  term  luis  refr 
erence  as  well  to  the  material  of  which  the  fabric  is  composed,  as  to  the  mode 
of  miiOufacture  or  the  use  for  which  it  is  designed,  and  that  the  article  in 
question  should  be  charged  with  duty  at  the  rate  of  15  per  cent;,  undei:  th» 
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clttssificMion  of  Schedule  E  of  <  manufactures  of  hemp  ndt  otherwise  provided 
for.'    The  decision  of  the  collector  is  tlierefore  overruled. 
"Very  respectfullj', 

"HoWELi,  Cobb,  Secretary  of  the  Tre;«sury. 
"A.  W.  Austin,  Esq.,  Collector,  Boston,  Mass." 

Tiiereafter  Haggerty  &  Go.  Trithdrew  the  carpeting  in  suit  from 
\rareboase  for  oonsnmption,  paid  daty  thereon  at  the  rate  of  24  per 
centum  ad  valorem,  and  brought  this  suit  to  recover  the  excess  of 
duties  ei^acted  above  15  per  centum  ad  valorem. 

In  Schedule  E  of  the  tariff  act  of  1846,  as  amended  by  that  of  1857, 
are  upwards  of  350  specially  enumerated  articles,  «ach  dutiable  at  IS 
per  centum  ad  valorem.  Section  1  of  the  act  of  1857  imposed  a  duty 
of  15  per  centum  ad  valorem  upon  all  articles  "not  enumerated"  in 
either  of  these  acts.  Schedule  D  of  the  act  of  1846,  as  amended,  im- 
posed a  duty  of  19  per  centum  ad  valorem  on  "jute,  sisal  grass,  coir, 
and  other  vegetable  substances,  unmanufactured,  not  otherwise  pro- 
vided for,"  and  on  "matting,  China,  and  other  floor-matting,  and  mats 
made  of  flags,  ^w^e,  or  grass."  Schedule  C  imposed  a  duty  of  24  per 
centum  ad  valorem  on  "hemp  unmanufactured;"  and,  as  already 
stated,  Schedule  E  a  duty  of  15  per  centum  on  "manufactures  of  hemp 
not  otherwise  provided  for,"  and  Schedule  C  a  duty  of  24  per  centum  on 
"carpets,  carpeting,"  etc.;  but  in  neither  of  these  acts  is  "hemp  car- 
peting"  or  "jute  carpeting"  provided  for  eo  nomine.  (Hemp  and  jute 
are  also  treated  as  separate  articles  in  the  following  named  tariff  acts : 
Section  3  of  the  act  of  August  .30, 1842;  sections  14  and  15  of  the  act 
of  March  2, 1861;  sections  10  and  11  of  the  act  of  July  14, 1862;  sec- 
tion 7  of  the  act  of  June  30,  1864;  section  21  of  the  act  of  July  14, 
1870;  Schedule  C,  section  2&04,  Kev,  St.;  Schedule  J  of  the  act  of 
March  3, 1883.) 

Upon  the  trial,  when  the  plaintiffs  offered  in  evidence  the  protests 
made  by  Hooman,  the  defendants  objected  to  their  admission  on  the 
ground  that  they  did  not  comply  with  the  requirement  of  the  protest 
act  of  1845  for  the  following  reasons:  (1)  These  protests  do  not 
point  out  (and  did  not  point  out  to  the  collector)  the  precise  error  of 
fact  or  law  which  it  is  now  claimed  rendered  his  exaction  of  duty  un- 
authorized. (2)  They  do  not  refer  in  terms  to  any  article  or  the 
name  of  any  article,  specially  or  generally,  in  either  of  the  tariff  acts 
of  1846  or  1857,  or  in  any  way  to  the  provision  for  non-enumerated 
articles  contained  in  the  latter  act;  "hemp  carpeting"  not  being  men- 
tioned eo  nomine  in  either  of  these  acts.  (3)  The  only  particular  of 
fact  or  law  pointed  out  in  them  is  that  under  the  tariff  act  in  force 
tlie  carpeting  in  suit  is  "only  subject  and  liable  to  the  duty  of  fifteen 
per  cent."  Schedule  E  of  the  act  of  1846,  as  amended  by  that  of 
1857,  contains  upwards  of  250  articles,  and  imposed  a  duty  of  15 
per  centum  ad  vidurem  on  each  of  them.  Section  1  of  the  act  of 
1857  also  imposed  a  daty  of  15  per  centum  ad  valorem  on  articles 
"not  enumei^ated"  in  either  act.     These  protests  do  not  point  out  or 
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Bpeoify  whether  it  is  claimed  that  the  carpeting  ia  question  was  duti- 
able ander  Schedule  E  of  the  first  act,  or  section  1  of  the  second  aei. 
(4)  The  protest  act  of  1845  did  not  require  a  collector  to  searoh 
through  a  list  of  250  articles  or  more  to  ascertain  whether  these  pro> 
tests  could  possibly  be  made  to  apply  under  Schedale  E;  and,  if  not, 
then  to  search  through  all  the  other  parts  of  the  tariff  acts  of  1846 
and  1857  to  ascertain  whether  they  could  possibly  be  made  to  apply 
under  the  provision  for  non-enumerated  articles  of  the  latter  act. 
The  protest  act  of  1845  made  it  the  duty  of  the  claimant  to  set  forth 
distinctly  and  specifically  the  grounds  of  his  objection  to  the  collect- 
or's classification  of  the  merchandise  in  question,  and  bis  exaction  of 
duty  thereon. 

Stephen  A.  Walker,  U.  S.  Atty.,  and  Thomas  Oreenwoed,  Ass't  U. 
8.  Atty.,  for  defendants,  cited  Davies  v.  Arthur,  13  Blatobf .  34;  S.  G. 
96  U.  8. 148,  and  cases  therein  cited. 

A.  W.  Oriswold,  for  plaintiff,  cited  Arthur  v.  Morgan,  112  U.  8. 495 ; 
8.  C.  5  Sup.  Ct.  Rep.  241 ;  Steegman  v,  MaxweU,  3  Blatohf .  365 ;  StoM 
V.  Redfield,  decided  November  25, 1861,  by  Nelson,  J. ;  Vaceori  v.  Max- 
weU, 8  Blatohf.  368. 

Coxa,  J.,  (oraUg.)  There  is  no  escape  from  the  conclusion  that 
this  protest  is  insufficient.  The  statute  provides  that  a  person  who 
feels  himself  aggrieved  must,  by  his  protest,  point  out  clearly  and 
specifically  the,  grounds  of  his  objeotion.  The  importer  of  the  car- 
peting in  suit  protests  against  paying  the  duties  charged  by  the  col- 
lector, insisting  that  under  the  tariff  act  of  1857  his  importations  are 
only  subject  to  a  duty  of  15  per  cent,  ad  valorem.  This  is  simply 
referring  the  collector  to  the  tariff  act  of  1857.  The  protest  does  not 
point  out  to  the  section  or  the  clause  upon  which  the  importer  relies. 
There  are,  in  that  act,  two  sections  under  which  the  importations  in 
question  might  be  assessed  at  the  rate  of  15  per  cent.,  and  the  plain- 
tiffs are,  even  now,  unprepared  to  say  upon  which  they  will  finally 
rest  their  case.  The  collector  is  referred  to  neither.  The  protest 
leaves  everything  to  speculation  and  conjecture.  The  collector  is 
informed  that  he  has  made  a  mistake,  but  is  left  without  the  slightest 
information  by  which  to  correct  it.  The  law  requires  more  than  this 
of  the  importer.  The  defendants'  objection  is  therefore  sustained, 
and  the  protests  made  by  Hooman  are  excluded. 

The  defendants'  counsel  made  the  same  objection  to  the  admission 
in  evidence  of  the  protests  made  by  Haggerty  &  Go.  as  was  taken  to 
the  Hooman  protests;  but  the  court  held  that  the  secretary's  circu- 
lar of  NCaroh  1, 1858,  to  which  these  protests  refer,  must  be  taiieu  as 
a  part  of  them,  and  that  consequently  it  is  evident  that  the  grounds 
of  objection  taken  to  the  payment  of  duty  at  24  per  centum  ad  valo- 
rem  by  Haggerty  &  Go.  in  their  protests  are  that  the  carpeting  in 
suit  is  datiable  at  15  per  centum  ad  valorem,  under  the  provision  for 
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"manafaoturee  of  hemp"  oontained  in  Schedule  E  of  the  act  of  1846 
as  amended.  The  court  thereupon  overruled  defendants'  objection, 
and  admitted  in  evidence  Haggerty  &  Co.'s  protests. 

The  plaintiffs  then  produced  two  witnesses  to  show  that  "hemp 
carpeting,"  or  "jute  carpeting,"  as  it  was  sometimes  called,  was  made 
in  1857,  and  as  far  back  as  1846^  of  one  article  commercially  known 
as  "jute,"  and  never  of  anything  else;  that  jute  is  the  fibre  of  a  plant 
called  "jute,"  and  hemp  the  fibre  of  a  plant  called  "hemp;"  that  in 
both  cases  this  fibre  is  the  inner  bark  of  the  plant;  that  there  is  as 
much  difference,-  possibly  more  difiference,  between  jute  and  some 
species  of  hemp  than  there  is  between  one  species  of  hemp  and  an- 
other; that  jute  is  less  woody  than  hemp,  and  softer,  if  by  "woody," 
"stiffness"  is  meant;  that  jute  is  a  product  of  India,  and  hemp  of 
Russia,  Sweden  and  Norway,  Italy,  India,  and  other  countries;  that 
jute  is  cheaper  than  hemp,  and  in  fact  the  cheapest  article  grown 
or  produced  that  could  be  put  into  a  carpet  or  carpeting ;  that  origin- 
ally hemp  was  used  in  Dundee,  Scotland,  and  in  England;  that  sub- 
sequently jute  was  introduced,  and  was  and  is  now  used  as  a  substi- 
tute for  it;  that  jute  and  hemp  are  sometimes  mixed  in  manufactur- 
ing ;  that  "hemp  carpeting"  is  a  species  of  carpet  or  carpeting  which, 
like  ordinary  carpets  or  carpeting,  is  spread  on  the  entire  iloor,  or  in 
strips,  as  the  purchaser  may  fancy.  One  of  these  witnesses  testified 
that  jute  is  a  species  of  hemp.  But  it  did  not  appear,  however,  from 
the  testimony  of  either  of  these  witnesses,  that  jute  was  ever  com- 
mercially known  in  1846  or  in  1857,  or  at  any  time  between  these 
years,  as  a  species  of  hemp.  Plaintiff  also  read  the  definition  of 
"hemp"  as  given  at  page  64  of  volume  11  of  the  Encyclopsedia  Bri- 
tannica  and  in  Ures'  Dictionary  of  Arts,  Manufactures,  etc.;  and 
section  13  of  the  tariff  act  of  1861,  and  section  9  of  the  act  of  1863, 
as  to  hemp  and  jute  carpeting. 

The  plaintiffs  having  rested,  the  defendants'  counsel  moved  the 
court  to  direct  a  verdict  in  their  favor  on  the  ground  that  plaintiffs 
had  not  proven  facts  sufQcient  to  constitute  a  cause  of  action. 

Defendants'  Counsel.  The  merchandise  in  suit  has  not  been  proven 
to  be  a  jnanufacture  of  hemp,  and  upon  plaintiffs'  theory  of  the  case, 
before  they  are  entitled  to  recover,  such  proof  must  be  made.  Un- 
der Schedule  C  of  the  tariff  act  of  1846,  as  amended  by  that  of  1857, 
"hemp  unmanufactured"  was  subject  to  a  duty  of  24  per  centum  ad 
valorem;  under  Schedule  D  "jute,  sisal  grass,  coir,  and  other  -  egeta- 
ble  substances,  unmanufactured,  not  otherwise  provided -for,"  and 
"matting,  China  and  other  fioor-matting,  and  mats  made  of  flags, 
jute,  or  grass,  were  subject  to  a  duty  of  19  per  centum  ad  valorem; 
and,  under  Schedule  E,  "manufactures  of  hemp  not  otherwise  pro- 
vided for,"  to  a  duty  of  15  per  centum  ad  valorem.  It  thus  appears 
that  congress  has  in  these  acts  made  a  clear  and  positive  distinction 
between  jute  and  hemp.  As  congress  has  made  this  distinction,  this 
oourt  is  bounds  in  considering  these  acts,  to  make  the  same  distiao- 


Digitized  by 


Google 


SHITH  V.  SGHELL.  653 

tion.  The  nndispnted  testimony  in  this  case  shows  that  at  and  prior 
to  the  dates  of  the  passage  of  these  acts  "hemp  carpeting"  was  made 
of  jnte.  Within  the  purview  of  these  aots,  it  is  not  a  manufacture 
of  hemp.  Bat  it  matters  not  whether  hemp  carpeting  was  made  of 
hemp  or  of  jute ;  the  merchandise  in  suit  was  carpeting,  and  was 
therefore  properly  classified  foil  duty  under  the  provision  for  carpet- 
ing contained  in  Schedule  C.  If  further  reason  for  this  classifica- 
tion be  needed,  it  is  found  in  the  fact  that  no  evidence  has  been 
produced  by  the  plaintiffs  to  show  of  what  material  or  materials  this 
merchandise  was  composed.. 

Plaintiffs'  Counsel.  No  inference  must  be  drawn  to  the  damage 
or  detriment  of  the  plaintiffs  by  reason  of  the  difference  between  un- 
manufactured hemp  and  unmanufactured  jute;  because,  at  the  very 
time  of  the  passage  of  the  act  of  1857,  congress  had  made  several 
appropriations  for  the  encouragement  of  the  manufactures  of  what 
is  known  as  "Russian  hemp, "  or  hemp  proper,  and  contracts  were 
made  by  direction  of  congress  for  the  purchase  of  American  hemp  in 
place  of  this  foreign  hemp,  for  the  uses  then  made  of  it.  The  whole 
question  in  this  case  is,  was  this  hemp  which  was  called  by  the  im- 
porter "hemp  carpeting,"  and  which  was  returned  by  the  appraiser 
as  jute  carpeting,  manufactured  hemp?  And  that  all  turns  upon 
the  question  whether  or  not  jnte  is  a  species  of  hemp.  If  jute  is  a 
species  of  hemp,  then  the  plaintiffs'  carpeting  is  a  manufacture  of 
hemp,  and  he  is  entitled  to  a  verdict.  That  is  all  there  is  to  it.  The 
plaintiffs  insist  that  there  has  been  evidence  enough  offered  in  thia 
case  to  go  to  the  jury  upon  the  question  whether  or  not  jute  is  a  spe- 
cies of  hemp.  He  has  the  testimony  of  one  of  his  witnesses  upon 
that  question,  and  he  has  the  authorities  in  two  books  that  jnte  is  a 
species  of  hemp. 

The  Coukt,  {orally.)  I  think  the  counsel  for  the  defendants  states 
the  controversy  in  this  case  perfectly.  The  burden  is  upon  the  plain- 
tiffs to  satisfy  the  jury  that  these  importations  are  manufactures  of 
hemp.  Unless  the  plaintiffs  succeed  in  doing  so,  they  are  not  en- 
titled to  recover.  Instead  of  proving  that  their  importations  are 
manufactures  of  hemp,  they  have  proved  beyond  any  question  that 
they  are  manufactures  of  jute.  They  have,  it  is  true,  supplemented 
this  evidence  by  the  opinions  of  learned  gentlemen,  taken  from  various 
periodicals,  tha^t  hemp  and  jute  are  substantially  the  same  thing, 
and  it  is  insisted  that  the  proof  is  sufficient  to  uphold  a  finding  by 
the  jury  to  this  effect.  But  the  short  answer,  in  my  judgment,  is 
that  we  are  construing  the  tariff  acts  of  1846  and  1857,  where  the 
law-makers  have  drawn  a  clear  distinction  between  the  two  materials. 
So  I  do  not  see  how  I  can  leave  it  to  the  jury  as  a  question  of  fact  to 
say  whether  the  two  are  the  same,  when  congress  has  said  that  they 
are  different.  Congress,  throughout  the  law,  has  recognized  the  dis- 
tinction between  "jute"  and  "hemp."  '  The  two  words  are  repeatedly 
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used,  and  duties  are  imposed  upon  manufactures  of  each  respectively. 

As  there  is  no  question  of  faot,  gentlemen,  you  will  reader  a  ver- 
diet  in  favor  of  the  defendants. 

Such  verdict  was  thereupon  rendered.. 


GcMHiNs  and  others  v.  Bobertson,  Collector. 

(Circuit  Court,  8.  JD.  Alw  Tork.    April  80, 1886.) 

CcBTOXB  Duties— Protest— Ret.  8t.  gS981. 

A  protest,  under  section  3931,  Rev.  St.,  stating  the  rate  of  duty  which  im- 
ported merchandise  should  pay,  ^ud  not  specifying  under  what  section,  sched- 
ule, clanse,  or  paragraph  of  the  tariff  act,  or  under  what  name  in  said  dot,  the 
same  is  claimed  to  be  dutiable,  iamvalid  and  insufficient,  where  there  is  more 
than  one  clause  or  paragraph  in  said  act  imposing  the  same  rate  of  duty,  and 
where  the  imported  merchandise  is  not  speciflcally  designated  in  said  act  by 
the  same  name  as  that  stated  in  the  protest. 

This  was  an  action  against  William  H.  Robertson,  collector  of  the 
port  of  New  York,  to  recover  an  alleged  excess  of  duties  upon  certain 
importations  of  bichromate  of  soda,  made  by  the  plaintiffs  in  the  years 
1884  and  1885.  The  collector  assessed  the  duty  thereon  at  three 
cents  per  pound,  under  the  provision  for  bichromate  of  potash  con- 
tained in  Schedule  A  of  tariff  act  of  March  3,.  1883,  (22  St.  at  Large, 
488;  section  2499,  £ev.  St.) 

The  plaintiffs  protested  under  section  2931,  Bev.  St.,  as  follows: 

"AVe  hereby  protest  agHin^t  the  liquidation  of  the  duties  as  made  by  you 
upon  our  entry  of  bichromate  of  soda,  per  steam-ship  Noordland,  from  Ant- 
wei-p,  dated  December  27,  1884,  and  against  tlie  payment  of  the  duties  as  as- 
sessed, demanded,  and  exacted  by  you  thereon.  The  grounds  of  our  objection 
are  that  bichromate  of  soda  sliould  pay  a  duty  of  25  per  cent.,  not  8  cts.  per  lb., 
as  assessed  by  yon.  We  also  protest  against  the  payment  of  any  and  nil  duties 
not  legally  chargeable  upon  said  importation,  and  hereby  especially  reserve  all 
questions  of  law  or  fact  that  may  arise.  Being  under  compulsion  and  dure.ss, 
we  pay  the  amount  of  duties  demanded  and  exacted  by  you  in  order  to  oi)tain 
possession  of  our  goods,  and  hereby  notify  yon  that  we  shall  hold  yourself 
and  the  United  States  jointly  and  severally  liable  for  the  excess  exacted,  and 
also  notify  you  that  we  intend  this  protest  to  apply  to  all  future  similar  exac- 
tions. 

"Bated  New  York,  February  16,  1885." 

The  plaintiffs'  attorneys,  in  opening  the  case,  claimed  that  the  im- 
ported merchandise  was  dutiable  at  25  per  cent,  ad  valorem  as  a 
chemical  salt,  under  Schedule  A  of  tariff  act  of  March  3,  1883,  un- 
der the  provision  for  "all  chemical  compounds  and  salts,  by  what- 
ever name  known,  and  not  specially  enumerated  or  provided  for  in 
this  act."  The  case  turned  upon  the  sufficiency  of  the  protest,  on  the 
objection  of  the  defendant  to  its  reception  in  evidence  when  offered 
at  the  trial  by  the  plaititiSa.   ■ 
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The  objections  to  the  protest  made  by  the  defendant  were :  (1) 
That  it  does  not  comply  with  the  requirements  of  section  2931,  Bev. 
St.,  in  that  it  does  not  set  forth  distinctly  and  specifically  the  grounds 
of  the  plaintiffs'  objection  to  the  duties  levied  on  their  merchandise 
by  the  collector.  (2)  It  does  not  refer  in  terms  to  any  tariff  act, 
nor  to  any  section,  schedule,  clanse  or  paragraph  of  any  tariff  act, 
nor  to  the  name  of  any  article  or  merchandise  of  commerce,  specially 
or  generally,  under  which  the  plaintiffs  claim  the  goods  should  be 
dutiable.  (3)  Bichromate  of  soda,  eo  nomine,  is  not  specified  in  any 
tariff  act.  The  protest  does  not  state  that  bichromate  of  soda  should 
pay  a  duty  of  25  per  cent,  as  a  chemical  compound,  or  chemical  salt, 
(as  now  claimed  by  plaintiffs,)  nor  does  it  refer  the  collector  in  any 
manner  to  Schedule  A  of  the  tariff  act  of  1883.  (4)  Paragraphs 
(Heyl)  6,  29,  39,  87,  88,  92,  93,  124,  185,  206,  283,  384,  392,  398, 
401,  407,  422,  427,  429,  455,  458,  459,  469,  and  486  of  the  tariff 
act  of  1883,  each  and  all,  impose  a  duty  of  25  per  cent,  ad  valorem. 
The  protest  does  not  point  out  to  the  collector  under  which  of  such 
paragraphs  the  plaintiffs  claim  their  goods  to  be  dutiable.  (5)  The 
invoices  and  entries  throw  no  light  upon,  and  furnish  no  guide  to, 
the  classification  of  the  goods.  The  merchandise  is  mentioned  there- 
in simply  as  casks  or  barrels  of  bichromate  of  soda. 

The  United  States  district  attorney  quoted  Sadler  v.  Maxicell,  3 
Blatchf.  134,  135;  Davies  V.  Arthur,  13  Blatchf.  34;  96  U.  S.  148; 
also  Smith  v.  Schell,  ante,  648. 

Plaintiffs'  attorneys  quoted  Frazee  v.  Moffitt,  18  Fed.  Rep.  584. 

Dudley  J.  Phelps  and  Edward  Hartley,  for  plaintiffs. 

Stephen  A.  Walker,  U.  S.  Dist.  Atty.,  and  Henry  C.  Piatt,  Asst. 
D.  8.  Dist.  Atty.,  for  defendant. 

CoxE,  J.,  (orally.)  I  am  clearly  of  the  opinion  that  this  protest  is 
insufficient.  To  hold  it  valid,  the  court,  in  my  judgment,  would  have 
to  disregard  the  plain  language  of  the  statute  which  requires  the  im> 
porter  to  point  out  distinctly  and  specifically  the  grounds  of  his  ob- 
jection.  This  protest  does  nothing  of  the  kind.  Bichromate  of  soda 
is  a  non-enumerated  article,  and  no  section  of  the  statute  is  re- 
ferred to  under  which  the  importer  irraiBts  that  the  duty  should  be 
collected.  The  protest  does  not  state  that  the  importation  is  a  chem- 
ical salt.  The  section  of  the  tariff  act  of  March  3,  1883,  providing 
for  an  ad  valorem  duty  of  25  per  cent,  upon  "all  chemical  compounds 
and  salts"  is  in  no  way  alluded  to.  In  short,  there  is  nothing  stated 
in  the  protest  to  aid  the  collector  in  making  a  correct  classification. 
No  guide  is  given  him.  He  is  simply  referred  to  the  statute,  and  re- 
quested  to  search  through  its  manifold  provisions  for  the  purpose  of 
pro\-ing  himself  in  error.  He  is  informed  that  lie  has  made  a  mis* 
take,  and  is  told  that  he  may  find  it  if  he  examines  the  statute  with 
sufficient  diligence.  The  law  relating  to  protests  contemplates  much 
more  than  this. 
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The  case  of  Fraz$e  v.MoJitt,  18  Fed.  Bep.  684,  is  not  an  antbor- 
ity  in  point,  for  in  that  case  there  was  bat  one  section  of  the  statute 
nnder  which  the  liquidation  conid  have  been  made,  and,  with  that 
section  and  the  protest  before  hiin,  the  collector  coald  not  have  been 
misled.  In  the  case  at  bar,  on  the  contrary,  there  are  a  large  nam> 
ber  of  clauses,  stated  by  the  district  attorney  to  be  about  24,  which 
provide  for  an  ad  valorem  daty  of  25  per  cent.  There  is  nothing  in 
the  protest  calling  the  attention  of  the  collector  to  the  one  npon  which 
the  importer  relied. 

The  objections  to  the  admissibn  of  the  protest  are  sustained. 

The  protest  being  excluded,  the  district  attorney  moved  for  a  direc- 
tion of  a  Terdict  for  the  defendant,  which  motion  was  granted  by  (he 
court. 


EoBBiB  and  others  v.  SMriH  and  others.' 

Same  v.  Micbioan  Pipe  Co. 
(OiretM  OovH,  N.  D.  Neu  York.    May  10,  1886.) 

1.  Patbnts  foh  Irvkntions  —  AssiaNUBNT.  Bbskrvatioh  xs  —  Actios  by  As- 
signee FOR  INFRINGEHENT. 

Where  the  owner  of  a  patent  assies  for  certaia  states,  but  reserves  to  him- 
self the  right  to  use  the  invention  in  one  of  said  states  in  common  with  his 

assignee,  such  reservation  will  not  defeat  an  action  by  the  assiijnee  alone  for 
an  infringement  of  the  patent  in  the  states  not  covered  by  the  reservation. 

8.   SAKB — CONSTROCTION  OF  ASSIGNMENT. 

But  it  would  not  be  an  unreasonable  construction  of  such  an  assignment  to 
say  that  the  patentee,  having,  by  the  usual  words  of  transfer,  divested  him- 
self of  all  right,  title,  and  interest  in  the  patent,  desired  to  provide  that  he 
shonld  be  permitted  to  use  the  patent  in  the  territory  covered  by  the  reser- 
vation without  subjecting  himself  to  an  action  for  infringement. 

8.  Same — Defense  that  Title  is  Defective  must  be  Pleaded. 

Where  alleged  defects  of  title  might  have  been  corrected  had  plaintiff  been 
notified  prior  to  the  trial,  held  that,  under  the  provisions  of  the  New  York 
Code,  it  was  the  duty  of  the  defendants  to  apprise  the  plaintifls,  either  by  de- 
murrer or  answer,  of  this  defense. 

4  Same — Attacking  Patent. 

An  attack  on  the  validity  of  a  patent  comes  with  poor  grace  from  one  who 
has  paid  large  sums  of  money  for  its  privileges,  and  built  up  a  flourishing 
business  by  asserting  that  his  goods  were  made  under  it,  and  who  has  main- 
tained that  it  was  good  and  valid  in  law,  even  though  when  sued  as  a  tres- 
passer he  may  not  be  technically  estopped  to  dispute  its  validity. 

6.  Same — Effect  of  AceiUiEscENCB  by  Public. 

In  such  a  case,  and  where,  although  the  invention  was  of  great  value,  there 
was  a  full  acquiescence  on  the  part  of  the  public  in  the  validity  of  the  patent,  - 
the  court  should  scrutinize  evidence  against  its  validity  with  the  utmost  c^e. 

6.  Same— Patbntable  Novelty. 

The  patent  was  for  a  wooden  pipe,  which  was  rendered  impervious  to  water 
or  gas  by  coating  it  inside  and  out  with  a  composition  of  coal-tar  and  saw- 
dust. It  was  shown  that  pitch  was  known  us  a  preservative  of  wood  long 
prior  to  the  date  of  the  patent;  that  it  had  been  used  as  a  coating  for  wooden 

1  Edited  by  Charles  0.  Unthioum,  Esq.,  of  the  Chicago  bar. 
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ntpea;  that  tarred  pipes  rolled  in  sand  were  old;  and  that  sawdust  had  been 
uown  as  an  absorbent  of  sticky  substances.  But  sawdust  and  tar  had  never 
before  been  combined  in  the  manner  described  in  the  patent,  and  the  pat- 
entee made  tarred  wooden  pipe  a  practical  reality.  Held,  that  although  pat- 
entee's method  was  not  a  great  discovery,  it  was  a  valuable  improvement,  en- 
titling him  to  the  reward  of  an  inventor. 

7.  BaMB — IltnUNOEMBNT. 

The  specification  described  the  coating  of  wooden  pipes  with  a  composition 
of  coal  tar  mixed  with  sawdust,  and  applied  while  not,  and  suggested  that 
"the  pipes,  after  having  been  coated  with  tar,  and  before  the  said  tar  has  set, 
may  be  rolled  in  sawdust."  The  claim  was  for  "the  combination  of  a  cooi- 
position  of  hard  boiled  tar  and  sawdust  with  wooden  pipes,  applied  in  the 
manner  and  for  the  purpose  set  forth. "  Hdd  that,  ref errmg  to  the  descrip- 
tion for  a  full  meaning  of  the  claim,  the  patent  was  not  limited  to  the  coating 
of  the  pipes  with  the  composition,  but  covered  the  method  of  coating  them 
with  tar,  and  then  rolling  them  in  sawdust. 

8.  Bamb— Equivalents. 

The  defendants  in  this  case  used  auger  borings  instead  of  sawdust  in  coat- 
ing their  pipes.    The  two  were  so  nearly  identical  that  the  difference  waa 
hardly  discernible,  one  being  an  exact  equivalent  of  the  other.    Held,  that 
they  infringed. 
t,  Same — Sale  of  Patented  Abticle,  Venue  of. 

Defendants  manufactured  patented  goods  in  Michigan,  for  which  state  thej 
owned  the  patent.  Some  of  their  goods  they  sold  and  delivered  within  their 
own  territory,  the  purchaser  taking  them  into  the  territory  owned  by  plain- 
tiffs under  the  same  patent.  In  other  instances  they  sold  goods  which  they 
i^rreed  to  deliver  within  plaintiffs'  territory.  Held:  First,  that  where  the  de- 
livery of  the  goods  was  made  in  Michigan,  the  venue  of  the  sale  was  there: 
uamd,  that  where,  by  express  agreement,  the  defendants  contracted  to  con- 
vey the  goods  to  plaintiffs'  territory,  and  there  deliver  them,  the  sale  must  be 
regarded  as  made  in  said  territory,  and  that  such  sales  were  an  infringement 
npon  plaintiffs'  exclusive  rights. 

10.  Same— Lawful  wrbrb  Made.  Lawful  Evertwhbkb. 

The  grantee  of  a  particular  territory  under  a  patent,  has  the  right  to  sell  in 
tliat  territory,  and  such  right  cannot  be  curtailed,  though  the  purchaser  take 
the  goods  bevond  the  prescribed  limits;  and  this  is  so,  even  though  the  vendor 
knows  that  the  purchaser  intends  so  to  act. 

11.  Saios— Daxaoes— Loss  of  Sales. 

The  evidence  showed  that  the  sales  made  bv  defendants  in  plaintiffs'  ter- 
ritory would  have  been  made  by  plaintiffs  if  defendants  had  not  interfered, 
and  that  plaintiffs  were  compelled  to  sell  their  goods  at  a  reduced  price  by 
reason  of  the  defendants'  competition.  Held,  that  the  profits  which  plaintifln 
would  have  realized,  had  they  made  the  sales,  were  a  fair  measure  of  dam- 
ages; and  that  the  reduction  in  plaintiffs'  price  caused  by  defendants'  unlaw- 
ful sales  should  also  be  taken  into  consideration. 

At  Law.     Tried  bj  the  ooart. 

Jamet  A.  Allen  and  George  Wing,  for  plaintiffs. 

Benjamin. H.  Williams  and  WelU  W,  Leggett,  for  defendants. 

CoxK,  J.  On  the  twenty-second  of  November,  1864,  letters  patent 
No.  45,201  were  issued  to  Arcalous  Wyckofif,  of  Elmira,  New  York, 
for  an  improvement  in  gas  and  water  pipes.  In  the  specification  the 
patentee  declares : 

"This  ioveiition  consists  in  the  application  or  use  of  a  composition  of  saw- 
dust and  hard  boiled  tar  in  combination  with  wooden  pipes,  in  such  a  manner 
that,  by  coating  said  pipes  on  tlie  inside  and  outside  with  the  composition, 
the  wood  is  rendered  perfectly  impervious  to  water  or  gas,  and  preserved 
against  the  injurious  influence  of  moisture  from  inside  or  outside.  •  *  *  I 
boil  coal  or  gas  tar  to  such  a  consistency  that  it  will  become  hard  when  cooled, 
v.27F.no.9— 42 
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and  mix  it  with  sawdust  in  about  the  following  proportions:  coal-tar  ten 
parts,  sawdust  one  part;  and  this  composition,  while  hot,  I  apply  to  the 
pipes, — both  inside  and  out  for  gas,  and  outside  only  for  water.  Instead  of 
mixing  the  coal-tar  with  sawdust  previous  to  applying  the  composition  to 
the  pipes,  the  coal-tar,  after  having  been  boiled,  may  be  applied  flrst,  aud  th? 
sawdust  sprinkled  over  it;  or,  instead  of  this,  the  pipes,  after  having  been 
coated  with  tar,  and  before  tlie  said  tar  Is  set,  may  be  rolled  in  sawdust  to 
talte  up  enough  to  prevent  the  pipes  from  stieicing  together  when  piled  up, 
or  to  the  hands  when  handled,  before  the  composition  is  perfectly  hard." 

The  claim  is  as  follows : 

"The  combination  of  a  composition  of  hard  boiled  tar  and  sawdust  with 
wooden  pipes,  applied  in  the  manner  and  for  the  purpose  set  forth." 

PlaintifiFs  were,  from  May  31,  1876,  nntii  November  22,  1881,  the 
date  of  its  expiration,  assignees  under  the  patent  for  New  York,  New 
England,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
West  Virginia,  and  the  District  of  Columbia.  Daring  the  latter  part 
of  this  period  the  defendants,  first  as  copartners,  and  afterwards, 
with  some  changes,  as  a  corporation,  were  assignees  for  Michigan 
and  other  states,  having  the  right  to  make,  use,  and  sell  the  pat- 
ented article  within  the  assigned  territory.  The  defendants  have 
sold  large  quantities  of  the  patented  pipe  to  parties  residing  within 
the  territory  assigned  to  the  plaintiffs,  and  it  is  to  recover  damages 
for  this  alleged  infringement  that  these  actions  are  brought. 

The  defenses  are — B^irst,  that  the  plaintiffs'  title  is  defective;  sec- 
ond, that  the  patent  is  void  for  want  of  novelty  and  invention ;  third, 
that  defendants  do  not  infringe,  because  the  pipe  manufactured  by 
them  is  not  covered  by  the  olaim  of  the  patent ;  and  also  for  the  rea- 
son that  all  their  sales  were  made  at  Bay  City,  Michigan,  where  they 
had  a  right  to  sell. 

The  objections  urged  against  plaintiffs'  title,  though  they  show 
much  ingenuity,  are  formal  and  technical  in  character.  It  is  said 
that  the  patentee  is  a  necessary  party  for  the  reason  that  the  assign- 
ment from  him  dated  July  31, 187i,  contains  these  words :  "Except- 
ing and  reserving,  however,  the  right  of  said  Archalous  Wyokoff  to 
use  said  patents  in  common  with  said  I.  S.  Hobbie,  Miles  Ayrault, 
and  J.  A.  Hobbie  in  the  state  of  New  York  from  and  after  April  1, 
1877."  It  will  be  seen  that  even  if  the  interpretation  contended  for 
by  the  defendants  is  placed  upon  this  clause,  namely,  that  the  pat- 
entee still  retains  the  legal  title,  it  could  not  defeat  the  action,  for 
the  reason  that  the  reservation  relates  only  to  the  state  of  New  York. 
As  to  the  other  states  the  assignment  is  absolute  and  perfect.  Bat 
it  would  seem  to  be  not  an  unreasonable  construction  to  say  that  the 
patentee  having,  by  the  usual  words  of  transfer,  divested  himself  of 
all  right,  title,  and  interest  in  the  patent,  desired  to  provide  that, 
after  a  certain  date,  and  in  a  limited  field,  he  should  be  permitted  to 
use  the  patent  without  subjecting  himself  to  an  action  for  infringe- 
ment. The  legal  title  is  transferred  to  the  assignees ;  a  personal 
right  to  use  is  retained  by  the  assignor.     The  answer  is  silent  as  to 
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this  objeoiion,  and  also  as  to  the  other  alleged  defects  of  title,  many, 
if  not  all,  of  \rhich  ooald  have  been  corrected  had  the  plaintiffs  been 
notified  prior  to  the  trial.  I  am  inclined  to  think,  therefore,  that, 
under  the  provisions  of  the  state  Code,  it  was  the  duty  of  the  defend- 
ants to  apprise  the  plaintiffs,  either  by  demurrer  or  in  the  answer,  of 
their  position  in  this  regard. 

Although  the  defendants,  sued  as  they  are  as  trespassers,  may  not 
be  estopped  to  dispute  the  validity  of  the  patent,  it  is  thought  that 
the  accusations  against  it  come  with  poor  grace  from  those  who  were 
willing  to  pay  large  sums  of  money  to  be  admitted  to  its  privileges; 
who  have  built  up  a  flourishing  business,  and  made  large  gains,  by 
asserting  that  the  pipe  manufactured  by  them  was  made  pursuant  to 
its  specifications;  and  who,  during  its  life,  maintained,  both  indi- 
rectly and  by  positive  assurance,  that  it  was  good  and  valid  in  law. 
These  considerations,  together  with  the  significant  fact  that  there 
was  a  fall  acqniesoenoe  on  the  part  of  the  public, — that  although  the 
patent  was  regarded  as  of  great  value,  no  one  ever  disputed  its  valid- 
ity,— should  lead  the  court,  in  an  action  of  this  character,  to  scruti- 
nize with  the  utmost  care  the  evidence  now  offered  to  overthrow  it. 
The  defendants  presented  some  proof  tending  to  show  that  the  pat- 
ented pipe  was  used  prior  to  the  date  of  the  patent  at  Eimira,  Cor- 
ning, and  other  places  in  the  southern  part  of  the  state  of  New  York. 
The  burden  is  upon  them  to  establish  this  defense  beyond  a  reason- 
able doubt.  CantreU  v.  Walliek,  6  Sup.  Ct.  Rep.  970,  (April  12, 
1886,)  and  cases  there  cited.  It  suffices  to  say  that,  tested  by  tbia 
role,  the  proof  is  insufficient  to  overttirow  the  presumption  of  valid- 
ity arising  from  the  patent  itself. 

The  farther  testimony  upon  this  branch  of  the  case  may  be  sum- 
marized as  follows.  It  was  shown  that  pitch  was  known  as  a  pre- 
servative of  wood  long  prior  to  the  date  of  the  patent ;  that  it  had 
been  used  as  a  coating  for  wooden  pipes ;  that  tarred  pipes,  rolled 
in  sand,  were  known  as  early  as  1851;  and  that  sawdust  had  been 
known  as  an  absorbent  of  sticky  substances.  The  field  was  therefore 
a  narrow  one ;  but  the  fact  remains  that  sawdust  and  tar  had  never 
before  been  combined  in  the  manner  described  in  the  patent.  Wyck- 
off  took  a  forward  step  in  the  path  of  invention.  He  made  tarred 
wooden  pipe  a  practical  reality.  His  was  not  a  great  discovery,  but 
it  was  a  valuable  improvement,  entitling  him  to  the  rewards  of  an  in- 
ventor. 

The  proposition  that  the  defendants  do  not  infringe  because  the 
method  adopted  by  them  of  rolling  the  tarred  pipes  in  sawdust  is  not 
eovered  by  the  patent,  cannot  be  maintained.  It  is  argued  that  the 
claim  relates  only  to  the  coating  of  pipe  vrith  the  composition  or  mixt- 
ure of  hard  boiled  tar  and  sawdust.  Such  a  construction  would  be 
iUiberal  and  narrow  in  any  case,  and  especially  so  when  demanded 
by  those  who  have  for  years  asserted  that  their  pipe  was  made  pur* 
loant  to  the  specification,  and  protected  by  the  eiaim,  of  the  patent. 
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The  claim  is-  for  "the  combination  of  a  composition  of  hard  boiled 
tar  and  sawdust  with  wooden  pipes,  applied  in  the  manner  and  for 
the  purpose  set  forth."  £ef erring  to  the  description  for  a  full  mean- 
ing of  the  claim,  (Reed  t.  Chase,  25  Fed.  Eep.  94,  99,)  it  will  be 
seen  that  "the  pipes,  after  having  been  coated  with  tar,  and  before 
the  said  tar  has  set,  may  be  rolled  in  sawdust."  This  is  precisely 
what  the  defendants  do.  The  claim,  fairly  construed,  covers  this 
manner  of  applying  the  tar  and  sawdust  to  the  pipes.  Neither  can 
the  defendants  escape  the  charge  of  infringement  because  they  use 
auger  borings  instead  of  sawdust.  The  proof  is  clear  that  the  two  are 
so  nearly  identical  that  the  difference  is  hardly  discernible.  Surely, 
one  is  an  exact  equivalent  for  the  other. 

But  the  most  difficult  question  involved  in  this  controversy  remains 
to  be  answered.  Were  the  sales  made  in  Michigan,  and  had  the  de- 
fendants a  right  to  make  them  there,  knowing  that  the  pipe  was  to 
be  used  in  the  plaintiffs'  territory  ?  The  defendants  were  engaged 
in  business  at  Bay  City,  Michigan,  having  their  manufactory  at  that 
place.  The  plaintiffs'  manufactory  was  at  Tonawanda,  New  York. 
The  defendants  knew  this,  and  also  that  the  plaintiffs'  territory  em- 
braced New  York,  New  England,  and  other  states.  As  to  some  of 
the  larger  transactions,  it  cannot  be  disputed  that  the  agreement  for 
the  sale  was  made  at  Bay  City,  .and  that  the  delivery  upon  the  cars 
or  boat  at  that  place  was  a  delivery  to  the  purchaser.  In  no  two  in- 
stances were  the  transactions  precisely  similar;  but  it  may  be  said, 
generally,  that,  in  those  cases  where  the  parties  had  not  already  a 
full  knowledge  of  the  subject  by  reason  of  previous  dealings,  the  first 
step  was  an  inquiry  from  the  purchaser  as  to  the  quality  of  the  pipe, 
the  price,  the  rate  of  freight,  etc.  This  was  followed  by  a  letter  from 
the  defendants  inclosing  a  price-list,  and  stating  the  proposed  discount. 
Then  followed  an  order  for  the  pipe  or  casing.  The  order  was  accepted, 
and  the  merchandise  loaded  npon  the  cars  or  boat  at  Bay  City.  It 
was  paid  for  by  check  or  draft  mailed  to  the  defendants.  In  some 
instances  the  agreement  was  that  the  pipe  should  be  delivered  to  the 
purchaser  at  Tonawanda,  Buffalo,  or  other  places  in  plaintiffs'  ter- 
ritory. In  the  case  of  the  sale  to  Richard  Savage,  the  defendants 
agreed,  in  writing,  to  deliver  the  property  at  Wheeling,  West  Virginia, 
and  Savage  wrote  from  Wheeling  accepting  the  offer;  so  that,  not 
only  was  the  contract  made  at  Wheeling,  but  the  pipe  was  delivered 
there.  Regarding  the  sales  made  to  Garden  City  and  to  the  Spring- 
field Gas-light  Company,  the  defendants  agreed  to  fill  the  order  for 
"$20  per  M.  feet,  delivered  at  Tonawanda  or  Buffalo."  The  defend- 
ants paid  the  freight  to  Buffalo,  or  deducted  it  from  their  bill.  As 
to  the  Ocean  Oil  Company,  the  agreement  was  to  deliver  in  New  York 
at  one  dollar  per  lineal  foot.  Regarding  the  order  of  the  Auburn 
Steam-heating  Company,  dated  July  19,  1879, 1  cannot  find  that  the 
proposition  therein  contained  was  accepted  by  the  defendants.  Al- 
though some  of  the  correspondence  is  almost  illegible,  it  would  aeiem. 
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that  the  fioal  agreement  was  that  the  property  should  be  delivered  at 
Bay  City,  the  defendants  acting  for  the  purchaser  only  to  procure  a 
favorable  freight  rate  through  to  Auburn.  Where  the  pipe  or  casing 
was  delivered  to  the  carrier  at  Bay  City  for  and  on  account  of  the 
vendee,  there  was  a  sale  with  no  conditions.  The  minds  of  the  par- 
ties met  at  Bay  City,  and  the  transaction  was  completed  there.  Noth- 
ing more  was  required.  The  title  passed  when  the  goods  were  deliv- 
ered to  the  carrier.  The  carrier  was  the  agent  of  th^  vendee,  and  not 
of  the  defendants.  Where  a  contract  is  made  for  the  purchase  of 
goods,  and  nothing  remains  to  be  done  by  the  vendor,  the  property 
passes  immediately,  so  as  to  cast  upon  the  vendee  all  future  risks. 
Had  there  been  a  condition  precedent  to  be  performed  in  the  plain- 
tiffs' territory,  the  rule  would  be  otherwise.  The  ease  in  hand  differs 
in  this  respect  from  the  case  of  State  v.  O'Neil,  2  Atl.  Bep.  586. 
There  the  goods  were  sent  C.  0.  D.  from  New  York  to  Vermont.  The 
express  company  was  made  the  agent  of  the  vendor,  and  the  vendees 
acquired  no  right  to  the  property  until  they  paid  for  it;  precisely,  in 
l^al  effect,  as  if  the  vendor  had  sent  bis  clerk  or  had  himself  carried 
the  goods  into  Vermont,  and  had  there  delivered  them  upon  receiv- 
ing the  price.  The  distinction  between  such  a  transaction  and  the 
sales  of  pipe,  where  the  delivery  was  made  at  Bay  City,  is  clearly 
drawn  in  U.  S.  v.  Shriver,  23  Fed.  Rep.  134,  where  the  coart,  at  page 
136,  says : 

"An  order  from  a  person  at  jPairBeld  to  the  defendant  at  Shawneetown 
for  two  gallons  of  liquor,  to  be  shipped  to  FairQeld  0.  O.  D.,  is  a  mere  offer, 
b7  the  persons  sending  such  order,  to  purchase  two  gallons  of  liquor  from 
the  defendant,  and  pay  him  for  it  when  he  delivers  it  to  him  at  Fairfield; 
and  a  shipment  by  the  defendant  according  to  such  order  is  practically  the 
tame  hs  if  the  defendant  had  himself  taken  two  gallons  of  liquor  from  his 
itore  in  Sbawneetown,  carried  it  in  person  to  FairQeld,  and  there  delivered 
it  to  the  purchaser,  and  received  the  price  of  it.  It  would  be  different  if 
the  order  from  Fairfield  to  the  defendant  was  a  simple  order  to  ship  two  gal- 
Ions  of  liquor  by  express  to  the  person  ordering,  whether  such  order  was  ac- 
companied by  the  money  or  not.  The  moment  the  liquor,  under  such  an 
order,  was  delivered  to  the  express  company  at  Shawneetown  it  would  be- 
ooffle  the  property  of  the  person  ordering,  and  the  possession  of  the  express 
company  at  Shawneetown  would  be  tlie  possession  of  the  purchaser, — the 
sale  would  be  the  sale  at  Shawneetown;  and  if  it  were  lost  or  destroyed  in 
transit,  the  loss  would  fall  upon  the  purchaser. " 

The  delivery  to  the  carrier  is  a  constructive  delivery  to  the  vendee, 
and  the  goods  are  considered  in  his  possession  when  delivered  to  the 
carrier  for  him,  and  at  his  risk ;  but  if  not  delivered  for  him, — if  de- 
livered for  the  vendor;  if  by  the  express  terms  of  the  contract  the 
vendee  has  nothing  to  do  with  the  carriage  of  the  property;  if  he  is 
under  no  obligation  regarding  the  goods  until  they  are  delivered, — 
it  follows  that  the  sale  is  not  completed  till  they  are  delivered  and 
accepted.  When  goods  are  sent  upon  the  account  and  risk  of  the 
shipper,  the  delivery  to  the  carrier  is  a  delivery  to  him  as  agent  of 
the  shipper,  and  not  of  the  oonsigaee.     Shiut^feldt  v.  Junkermann^ 
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20  Fed.  Eep.  357;  Grove  v.  Brien,  8  How.  439  j  Terry  v.  Wheeler, 
25  N.  Y.  520, 525;  Olyphant  v.  Baker,  6  Denio,  879,  882;  The  Mer- 
rimack, 8  Oranob,  817 ;  Aeraman  v.  Morrice,  8  C.  B.  449;  Ludlow  v. 
Bowne,  1  Johns.  1;  Evans  v.  Marlett,  1  Ld.  Eaym.  J271',  Vale  v. 
Bayle,  1  Cowp.  294;  Thompson  v.  Cinciranad,  PF.  rf  Z.  i2.  Co.,  1 
Bond,  152;  Bium  v.  The  Caddo,  1  Woods,  64;  Andrews  v.  Ditrani,  11 
N.  Y.  35;  Mucklow  v.  Mangles,  1  Tannt.  818;  TAe  Frrtnces,  8  Cranch, 
418;  Jones  v.  U.  8.,  96  U.  8.  24;  Benj.  Sales,  §§  317-320;  Story, 
Sales,  §  306. 

These  authorities  establish  two  propositions  as  applicable  to  the 
caase  in  hand :  First,  that  where  the  delivery  of  the  goods  was  made 
at  Bay  City,  the  venue  of  the  sale  must  be  held  to  be  in  Michigan ; 
and,  secondly,  where,  by  express  agreement,  the  defendants  contracted 
to  convey  the  property  to  New  York,  Massachusetts,  and  West  Vir- 
ginia and  there  deliver  it,  the  sale  must  be  regarded  as  consummated 
in  the  plaintiffs'  territory.  For  this  infringement  there  can  be  little 
doubt  as  to  the  plaintiffs'  right  to  recover. 

Begarding  the  remaining  sales,  the  question  is,  can  there  be  a  re- 
covery for  pipe  and  casing  sold  at  Bay  Oity,  the  defendants  knowing 
that  it  was  to  be  used  in  the  plaintiffs'  territory?  Upon  this  propo- 
sition there  may  be  room  for  discussion  as  to  what  the  law  should  be; 
there  can  be  none  as  to  what  the  law  is.  In  Adams  v.  Burke,  17 
Wall.  458,  (at  circuit,  1  Holmes,  40,)  the  question  was  sharply  at 
issue,  and  the  supreme  court  decided  that  a  patented  article,  when 
rightfully  bought,  could  thereafter  be  used  anywhere ;  thus  going  a 
step  further  than  is  necessary  in  the  case  at  bar;  for  here  the  action 
is  not  against  the  user,  but  against  the  seller,  there  being  no  pretense 
that  the  defendants  ever  used  the  pipe  in  the  forbidden  territory. 
Had  the  plaintiff  in  that  case  brought  his  action  against  Lockhart 
and  Seelye,  the  merchants  who  sold  the  coffin  lid  in  Boston,  it  is  quite 
clear  that  there  would  have  been  no  dissent  in  the  supreme  court. 
No  case  has  been  cited  holding  that  the  grantee  of  a  particular  terri- 
tory is  not  at  liberty  to  sell  within  that  territory,  and,  having  the 
right,  it  cannot  be  curtailed,  though  the  purchaser  takes  the  goods  be- 
yond the  prescribed  limits.  This  is  so,  even  though  the  vendor  knows 
that  the  purchaser  intends  so  to  act.  See,  also,  McKay  v.  Wooster,  2 
Sawy.  873.  Hatch  t.  Adams,  22  Fed.  Bep.  434,  is  an  authority  only 
for  the  proposition  that  the  purchaser  of  patented  articles  from  the 
grantee  of  an  exclusive  territorial  right  is  not  at  liberty  to  bring  them 
into  the  territory  of  another  grantee,  and  there  sell  them  in  the  course 
of  trade. 

Upon  the  question  of  damages,  the  rule  contended  for  by  the  plain- 
tiffs is  that  they  are  entitled  to  recover  what  they  would  have  made 
had  it  not  been  for  the  defendants'  unlawful  action.  Although  stated 
largely  from  memory,  it  is  thought  that  the  evidence  sufficiently  es- 
tablishes the  fact  that  as  to  each  of  the  sales  made  in  their  territory 
the  plaintiffs  would  have  received  the  orders  had  not  the  defendants 
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mterfered.  In  some  instances  the  negotiations  were  actually  pend- 
ing, and  the  contract  al^out  to  be  awarded  the  plaintiffs,  when  the 
defendants  appeared  and  underbid  them.  The  plaintiffs  were  also 
compelled,  where  they  did  furnish  the  pipe  or  casing,  to  sell  at  a 
greatly  reduced  price  by  reason  of  this  oompeiition ;  as  in  the  Garden 
City  order,  for  instance.  The  profits  which  they  would  have  realized 
had  they  made  the  sales  are  therefore  a  fair  measure  of  their  dam- 
ages; and  if  they  were  compelled  to  reduce  their  price  by  reason  of 
unlawful  sales  by  the  defendants,  that  also  should  be  taken  into  con- 
sideration. 

It  follows  that  the  plaintiffs  are  entitled  to  recover  $3,825  in  the 
suit  against  Henry  B.  Smith  and  others,  and  $925  in  the  suit  against 
(he  Michigan  Pipe  Company,  with  costs. 


Ajiebicam  Bell  Telefhokb  Co.  and  others  v.  National  Iupboted 
Telephone  Co.  and  others.* 

{OirevM  Court,  E.  D.  Louitiajia.    May  31. 1886.) 

1.  Patests  foe  Invbhtions— Tempobart  Injunction— Pbiob  DBCtaroNS. 

Where  patents  have  been  the  subject  of  judicial  investigation,  ending  In 
decisions  in  the  circuit  courts  of  the  United  States  maintaining  their  validity, 
so  far  aa  the  issues  presented  in  those  causes  have  been  identical  with  those 
involved  in  the  case  at  bar,  for  the  purposes  of  granting  a  preliminary  in- 
junctioo  to  run  pendente  Ute,  those  prior  decisions,  elsewhere  obtained,  are 
sufficient. 

1  Ejtoppel — Res  Adjddicata — Wno  arb  BonND,  and  Who  not  Bound. 

Parties  who  are  bound  by  a  judgment  include  all  who  are  directly  inter 
ested  in  the  subject-matter,  and  bad  a  right  to  malce  a  defense,  control  the 
proceedings,  examine  and  cross-examine  witnesses,  and  appeal  from  the 
judgment.  Persons  not  having  these  rights,  substantially,  are  regarded  as 
Btrangera  to  the  cause;  but  all  who  are  directly  interested  in  the  suit,  and 
have  knowledge  of  its  pendency,  and  who  refuse  or  neglect  to  appear  and' 
avail  themselves  of  those  rights,  are  equally  concluded  by  the  proceedings. 
Rohbint  V.  Chicago,  4  Wall.  657,  followed. 

t  Patents  fob  Inventions— The  Belt.  Telephone  Patent. 

The  court  having  reached  the  conclusion  that  the  invention  of  Bell  fa  set 
forth  in  the  claim  and  specitications  as  originally  filed,  therefore  any  inquiry 
into  the  question  whether,  after  the  filing  of  Bell's  application,  his  specifica- 
tions and  claims  were  changed  in  consequence  of  information  derived  through 
the  examiner  of  the  patent  o£Bce  from  the  caveat  of  £Usha  Gray,  would  lead 
to  nothing  which  could  aSect  the  validity  of  the  patent.  It  is  also  found 
that  Bell's  invention  did  not  lack  novelty,  and  was  not  anticipated  by  Philip 
Reiss  nor  bis  successors. 

In  Equity.     On  rule  for  injunction. 

J.  J.  Starrow,  T.  J.  Semmet,  T.  L.  Bayne,  Oeo.  Denegre,  E.  N. 
Diekerson  and  Geo,  L.  Roberts,  for  complainants. 

'Beported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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3.  R.  Beekwith,  E.  H.  Farrar,  E.  B.  Kritttseknitt,  J.  M.  Bonner, 
and  A.  O.  Brice,  for  defendants. 
Before  Fakdeb  and  Billinos,  JJ. 

By  the  Goubt.  This  cause  is  before  us  on  an  application  for  a 
preliminary  injunction,  upon  bill,  answers,  numerous  affidavits,  dep- 
ositions, and  exhibits.  We  heard  the  application  discussed  by  the 
solicitors  on  both  sides,  with  many  adjuncts  of  experiment  and  illus- 
tration,  for  the  period  of  21  days,  and  we  have  striven  to  give  to  the 
question  the  study  and  consideration  to  which  it  is  entitled,  from  the 
fact  that  so  many  of  our  fellov-oitizens  throughout  the  entire  country 
are  interested  in  its  decision.  A  very  long  discussion,  in  which  so- 
licitors of  ability  and  learning  participated, — such  as  has  been  the 
one  conducted  before  us, — has  one  great  advantage :  it  tends  to  s«p> 
arate,  by  a  clear  line  of  demarcation,  that  which  is  sound  in  law  and 
sustained  in  fact,  from  that  which,  however  plausible  and  forcibly 
urged,  analysis  and  proof  compel  the  abandonment  of. 

The  complainants  have  urged  that  since  the  patents  involved  here 
have  been  the  subject  of  judicial  investigation,  ending  in  decisions 
in  the  circuit  courts  of  the  United  States  maintaining  their  validity, 
that,  so  far  as  the  issues  presented  in  those  causes  have  been  identi- 
cal with  those  involved  in  this  cause,  for  the  purposes  of  granting  a 
preliminary  injunction  to  run  pendente  lite,  those  prior  decisions 
elsewhere  obtained  are  sufficient.     We  assent  to  this  doctrine. 

The  proofs  submitted  to  us  include  decrees  affirming  these  patents 
by  Mr.  Justice  Gray,  Mr.  Justice  Matthews,  Judge  Lowell,  Judge 
Blatchfoud,  Judge  Wallace,  Judge  Nixon,  Judge  McKennam,  Judge 
Butler,  Judge  Acheson;  with  opinions  at  more  or  less  length  by  Mr. 
Justice  Gray,  Judge  Lowell,  and  Judge  Wallace.  It  has  been 
urged  by  the  respondents  that  in  all  these  causes  save  one  there  was 
either  an  absence  of  one  or  more  of  the  defenses  here  urged,  or  col- 
lusion between  the  parties,  and  consequent  imposition  upon  the 
■courts ;  so  that  the  decrees  and  decisions  submitted,  and  referred  to 
above,  should  not  of  themselves  be  the  basis  of  the  decision  and  de- 
cree here.  In  the  Molecular  Case,  decided  by  Judge  Wallace  last 
June,  there  has  been  no  charge  of  collusion,  and  consequent  imposi- 
tion. We  think  that  these  causes  abundantly  show  that  the  substan- 
tial defenses  here  submitted  have  been  urged  in  several  of  those 
cases,  (though  perhaps  they  have  not  been  urged  with  the  vigor  and 
persistence  that  have  characterized  the  defense  here,)  and  that  the 
settled  practice  in  the  circuit  courts  of  the  United  States  would  aa- 
thorize  the  granting  of  the  injunction  pendente  lite  upon  the  author- 
ity of  the  decrees  in  those  cases.  We  do  not  understand  that  the 
weight  given  by  one  circuit  court  to  the  adjudications  of  another 
rests  entirely  upon  the  basis  of  comity,  but  as  well  upon  that  of  rec- 
ognized rights,  and  of  convenience;  and  that  it  is  largely  to  prevent 
the  necessity  of  more  than  one  court  going  through  with  the  invest!- 
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gation  of  the  same  facts  that  the  inference  derived  by  the  first  conii 
a  for  the  purpose  of  determining  whether  oi  not  an  injunction  shall 
go  till  the  final  decree,  adopted  by  the  other  circuit  courts.  In  addi- 
tion to  the  weight  to  be  given  to  the  adjudications  in  favor  of  the 
Bell  Compaoy  in  other  circuits  on  the  basis  of  convenience,  comity, 
and  recognized  rights,  it  is  urged  that  the  National  Improved  Tele- 
phone Company,  the  principal  defendant  here,  is  estopped  by  the 
final  decree  rendered  by  Judge  McKennan  in  the  Pittsburg  Case,  be- 
cause it  was  privy  to  that  suit,  and  had  a  day  in  court  there. 

The  evidence  shows  that  the  National  Improved  Telephone  Com- 
pany, claiming  to  own  certain  letters  patent  pertaining  to  telephony, 
was  the  licensor  of  the  Pittsburg  Company,  and  contracted,  for  a  con- 
eideration  received,  that  in  case  of  any  litigation  involving  the  valid- 
ity of  said  letters  patent,  or  any  of  them,  wherein  the  Pittsburg  Com- 
pany should  be  a  defendant,  the  said  National  Improved  Telephone 
Company  should  have  prompt  notice  thereof,  and  should  assume  con- 
trol Of  said  litigation,  and,  at  its  option,  be  made  a  party  thereto  at 
its  own  expense;  that  the  Pittsburg  suit  did  involve  the  validity  of 
laid  letters  patent ;  that  the  National  Improved  Telephone  Company 
was  promptly  notified  thereof,  and  did  assume  control  of  the  litiga- 
tion, preparing  an  elaborate  defense,  and  appearing  therein  by  coun- 
sel, who  were  heard  by  the  court,  and  that,  becoming  dissatisfied  by 
the  refusal  of  the  court  to  go  behind  the  decrees  of  other  circuits  in 
the  matter  of  a  preliminary  injunction,  the  National  Improved  Tele- 
plume  Company  "ordered  the  immediate  withdrawal  from  the  court 
of  all  the  evidence,  instruments,  and  documents  of  every  character 
connected  with  the  defense,"  and  "immediately  dismissed  the  counsel 
in  said  case." 

In  Rohbins  v.  Chicago,  4  Wall.  657,  it  is  said : 

"Conclusive  effect  of  judgments  respecting  the  same  cause  of  action,  and 
iietween  the  same  parties,  rests  upon  the  just  and  expedient  axiom  that  it  ia 
for  the  interest  of  the  community  that  a  limit  should  be  opposed  to  the  con- 
tinuance of  litigation,  and  that  the  same  cause  of  action  should  not  be 
brought  twice  to  a  final  determination.  Parties,  in  that  connection  include 
all  who  are  directly  interested  in  the  subject-matter,  and  who  had  a  riglit  to 
make  a  defense,  control  the  proceedings,  examine  and  cross-examine  wit- 
nesses, and  appeal  from  the  judgment.  Persons  not  having  those  rights  sub- 
itantially  are  regarded  as  strangers  to  the  cause;  but  all  who  are  directly  in- 
terested in  tlie  suit,  and  have  knowledge  of  its  pendency,  and  who  refuse  or 
n^lect  to  appear  and  avail  themselves  of  those  rights,  are  equally  concluded 
by  the  proceedings." 

See,  also,  Chicago  v.  Bobbins,  2  Black,  418. 

To  the  same  effect  are  Cromwell  v.  County  of  Sac,  04  U.  8.  351; 
Chamberlain  v.  Preble,  1 1  Allen,  370 ;  Tredivay  v.  Sioux  City,  39  Iowa, 
663. 

The  rule  is  applied  in  patent  cases.  Robertson  v.  Hill,  6  Fisher, 
465;  Miller  V.  Liggett,  7  Fed.  B«p.  91. 
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No  authorities  are  cited  to  the  contrary,  bnt  counsel  have  argned 
that  the  National  Improved  Telephone  Company  had  a  right  to  with- 
draw from  the  litigation,  and  that  thereupon,  in  some  nnacoouutable 
way,  the  company  was  released  from  all  responsibility,  and  that  the 
complainant  had  no  right  to  proceed  to  a  decree.  We  cannot  avoid 
the  conclusion  that  so  far  as  the  National  Improved  Telephone  Com- 
pany is  concerned  in  this  suit,  that  it  is  bound  and  concluded  by  the 
final  decree  rendered  at  Pittsburg,  and  that  that  decree  alone  war- 
rants the  injunction  pendente  lite  in  this  case,  as  against  said  tele- 
phone company  and  its  privies. 

But  since  we  have  had  the  cause  so  exhaustively  presented,  and  we 
have  so  fully  considered  it,  we  have  determined  not  to  rest  oar  con- 
clusions upon  the  decrees  in  the  other  circuits,  snfficient  as  we  deem 
those  to  be,  but  to  examine  the  questions  de  novo. 

It  is  urged  by  the  defense  that  there  should  be  given  a  weight  to 
the  fact  that  the  executive  department  of  the  government  has  directed 
the  institution  of  a  suit  to  annul  this  patent  that  should  lead  hs  to 
refuse  or  defer  any  affirmation  of  the  patentee's  rights  till  the  con- 
clusion of  that  suit.  To  this  we  cannot  assent.  The  executive  d&> 
partraent  has  not  in  this  case  attempted  to  adjudicate  rights,  nor 
could  it  in  any  case  do  more  than  start  tbe  judicial  inquiry,  and  pre- 
sent the  cause  to  the  courts.  The  filing  of  an  information  cannot 
create  a  presumption  of  guilt.  No  more  can  the  institution  of  a  suit 
to  annul,  create  a  presumption  of  nullity.  If  any  effect  is  to  be 
given  to  the  pendency  of  this  suit  to  annul,  so  as  to  suspend  any 
rights  of  the  patentee,  it  could  only  result  from  restraining  or  other 
orders  issued  in  that  suit,  where  the  court  having  the  parties  and  the 
evidence  upon  which  the  nullity  is  sought  to  be  established  before  it, 
has  also  the  authority,  if  to  annul,  then  to  suspend  the  force  of  the 
patent.  There  is  a  class  of  cases  where  the  decision  of  the  execu- 
tive is  conclusive  upon  the  courts.  This  class  includes  those  which 
present  political  questions, — such  as  which  is  the  lawful  government 
in  a  state  or  in  a  foreign  country, — questions  connected  with  func- 
tions of  sovereignty,  where  promptness  and  unity  of  action  in  all  the 
departments  of  government  are  essential.  All  questions  properly  ju- 
dicial are,  by  the  very  constitution,  embraced  within  the  judicial 
power,  and  submitted  exclusively  to  the  oonrts. 

It  is  necessary  to  consider  two  grounds  of  the  invalidity  of  the  let- 
ters patent  of  Alexander  Graham  Bell,  No.  174,465,  issued  March  7, 
1876,  on  application  filed  February  14,  1876. 

1.  It  is  urged  that  after  the  filing  of  Bell's  application  his  specifica- 
tions and  claim  were  changed  in  consequence  of  information  derived 
through  the  examiner  of  the  patent-office  from  the  caveat  of  Elisha 
Gray,  filed  on  the  same  day  with  Bell's  application.  We  have  reached 
the  conclusion  that  the  invention  is  set  forth  in  the  claim  and  speci- 
fications as  originally  filed,  and  that,  therefore,  any  inquiry  into  this 
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qaestion  wonid  lead  to  nothing  which  conid  affect  the  validity  of  the 
patent.  It  is  overwhelmingly  established  that  Bell  made  the  affi- 
davit to  his  claim  and  specifications  as  originally  filed  on  the  twen- 
tieth  day  of  January,  and  that  Gray's  description  of  his  invention 
embodied  in  his  caveat  was  not  written  out  till  three  or  four  days 
prior  to  February  14th,  when  it  was  filed. 
The  fifth  claim  of  Bell,  originally  filed,  is  as  follows : 

"(5)  The  method  of,  and  apparatus  for,  transmitting  vocal  or  other  sounds 
telegraphically,  as  herein  described,  by  causing  electrical  undulations  similar 
in  form  to  the  vibrations  of  the  air  accompanying  the  said  vocal  or  other 
soDnds,  substantially  as  set  forth." 

In  the  specifications  originally  filed  by  Bell  there  is  the  following 
figaie  and  description  and  illustration  of  the  apparatus  and  process. 


Another  mode  is  shown  in  Fig.  7,  whereby  motion  can  be  imparted 
to  the  armature  by  the  human  voice,  ox  by  means  of  a  musical  in- 
fitrament.  The  armature,  e.  Fig.  7,  is  fastened  loosely  by  one  ex- 
tremity to  the  uncovered  leg,  d,  of  the  electro-magnet,  b,  and  its  other 
extremity  is  attached  to  the  center  of  a  stretched  membrane,  a.  A 
cone.  A,  is  ased  to  converge  sound  vibrations  upon  the  membrane. 
When  a  sound  is  uttered  in  the  cone,  the  membrane,  a,  is  set  in  vibra- 
tion, the  armature,  c,  is  forced  to  partake  of  the  motion,  and  thus 
electrical  nndolations  are  created  upon  the  circuit,  £,  b,  e,  f,  g. 
These  undulations  are  similar  in  form  to  the  sir  vibrations  caused 
by  the  sound;  that  is,  they  are  represented  graphically  by  similar 
earves.  The  undulatory  current  passing  through  the  electro-magnet, 
/,  inflneiices  its  armature,  h,  to  copy  the  motion  of  the  armature,  e. 
A. similar  sound  to  that  uttered  into  A  is  then  heard  to  proceed  from  L. 

To  simplify :  In  the  fifth  claim,  and  the  part  of  the  specification 
qaoted  above,  the  applicant  declares  that  his  invention  consists  in 
this:  In  the  discovery  that  vocal  or  other  sounds,  by  being  uttered 
or  otherwise  communicated  through  a  receiver,  and  by  reason  of  their 
force  being  made  to  impinge  upon  an  armature,  impart  to  it  the  vi- 
brations of  the  air;  that  these  motions  of  the  armature  cauB*  corre- 
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sponding  andulations  in  the  electrical  onrrent,  so  that  at  the  end  of 
the  circuit  similar  vibrations  are  given  to  another  armature,  through 
it  to  the  surrounding  air,  and  through  the  air  to  the  human  ear. 
Thus,  voice  is  communicated  to  the  electrical  current,  and  ret)rodnced 
at  the  end  of  the  wire  in  the  air,  and  all  this  by  reason  of  the  dis- 
covered fact  that  vibrations  in  the  air  caused  by  sound  are  so  similar 
to  the  undulations  in  the  electrical  current  that  vocal  sound,  of  what- 
ever character  itself,  may  be  passed  from  air  to  the  electrical  current, 
and  delivered  again  through  the  air,  by  means  of  a  receiving  and  a 
delivering  or  emitting  armature.  The  great  discovered  fact  was  that 
the  vibrations  in  the  air  are  similar  in  form  to  the  following,  and  im- 
parted electrical  undulations,  and  that  the  undulations  are  similar 
to  the  ultimate  vibrations.  It  follows  that  as  are  the  vibrations  so 
are  the  undulations;  whether  gradual  or  sudden ;  of  whatever  pitch 
or  loudness;  whether  constant,  or  varying  in  pitch  or  loudness; 
whether  caused  by  a  single  or  by  successive  sounds. 

We  think  this  a  sufficient  description  of  the  process  and  apparatus, 
and  of  the  whole  discovery  patented,  and  that  it  neither  required  nor 
did  it  receive  any  substantial  changes  by  the  amendments  subse- 
quently made,  no  matter  from  what  source  suggested  or  derived. 

Another  objection  urged  by  the  defense  was  that  the  apparatus 
described  in  the  specifications,  and  illustrated  by  Fig.  7,  is  not  capa- 
ble of  transmitting  articulate  speech.  There  are  affidavits  to  this 
effect,  but  the  affidavits  in  favor  of  the  capability  are  very  strong  and 
satisfactory,  and  the  court  itself,  through  its  own  senses,  was  con- 
vinced that  the  transmission  of  speech  had  been  completely  attained 
by  means  of  the  Bell  apparatus,  as  exhibited  by  Fig.  No.  7. 

The  fact  that  Bell's  invention  certainly  dates  from  January  20, 
1876,  and  that  it  covers  a  speaking  telephone,  transmitting  articu- 
late speech,  by  means  of  an  nndulatory,  oscillatory,  or  vibratory 
current  of  electricity,  renders  it  nnnecessary  to  pass  upon  the  evi- 
dence relating  to  the  tergiversations  and  claims  of  Gray;  the  alleged 
frauds  of  Bell  in  advancing  his  application  for  a  patent;  the  illegal 
conduct  and  conflicting  statements  of  Examiner  Wilbur;  and  many 
alleged  vices  and  irregularities, — the  evidence  of  which  forms  the 
bulk  of  the  record,  and  apparently  the  main  defense  in  the  case.  At 
the  same  time,  it  is  proper  to  say  that  in  all  the  evideiuse  we  have 
found  nothing  that  shows  that  Bell  has  done,  or  caused  to  be  done, 
anything  inconsistent  with  his  right  to  be  called  an  honest  man, 
with  clean  hands.  If  he  availed  himself  of  information  derived  from 
Wilbur  as  to  the  contents  of  Gray's  caveat,  filed  on  the  same  day  as 
his  (Bell's)  application,  (which,  however,  does  not  appear,)  he  had  a 
right  to  do  so,  to  enable  him  to  restrict  and  limit  and  clearly  define 
his  application,  as  the  information  shown  to  have  been  furnished  was 
furnished  under  the  anthority  of  role  33  of  the  patent-office  for  such . 
curpoBS. 
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We  will  next  octnsider  the  eeoond  ground  of  defense,  which  is  thai 
the  invention  of  Bell  lacked  novelty,  because  it  had  been  anticipated 
b;  Philip  Beiss.  That  Beiss  made  great  strides  towards  the  discov- 
ery of  the  great  fact  or  law  sabsequeutly  announced  in  the  fifth 
claim  of  Bell  does  not  admit  of  doubt.  That  he  failed  to  reach  it  is 
equally  beyond  question.  Beiss  discovered  that,  by  means  of  the 
electrical  current,  sound  could  be  received,  transmitted,  and  delivered. 
But  it  was  the  pitch  of  tones  that  was  transmitted,  and  exclusively 
by  means  of  an  intermittent  make  and  break  current, — a  burrent  in- 
capable  of  conveying  the  form  of  sounds, — protracted  or  varying 
sounds, — and  therefore  incapacitated  to  convey  articulate  speech. 
His  apparatus  appears  to  have  been  devised  in  the  attempt  to  trans- 
mit speech  by  electricity,  but  the  attempt  was  an  acknowledged  fail- 
ore.  His  apparatus,  under  the  influence  of  the  voice  or  other 
sounds,  simply  broke  the  circuit  at  each  principal  vibration  with  a 
frequency  oorresponding  to  the  pitch  of  the  sounds.  Prof.  Trow- 
bridge says : 

"It  is  impossible  to  transmit  speech  electrically  by  mennsi  of  that  openv- 
tion,  for  the  reproduction  of  articulation  requires  the  reproduction,  not 
merely  of  the  number  of  sonorous  vibrations,  but  what  is  technically  known 
as  their  form  or  character.  The  electrical  changes  on  the  line  wire  which 
are  to  convey  this  characteristic  from  the  transmitter  to  the  receiver  cannot 
do  that  unless  they  take  note  of  that  characteristic  and  bear  its  impress. 
Tbig  is  as  certain  as  any  elementary  proposition  of  geometry." 

\ 

Beiss  apparently  had  no  idea  of  operating  through  a  continuous, 
nninterrupted  current,  which  should  be  undulatory,  i.  e.,  should  be 
pkstic,  impressible,  and  should  be  the  medium  of  receiving  freely  and 
continuously,  and  reproducing  exactly,  the  vibrations  in  the  air,  ac- 
companying sound  by  the  corresponding  disturbances  in  the  electrical 
earrent  without  any  intermission  of  the  flowing  of  the  current.  In 
the  Jahresbericht,  or  the  Annual  Beport  of  the  Physical  Society  of 
Frankfort,  for  the  year  1860-61,  is  an  acooont  given  by  Beiss  him- 
self of  his  invention  and  apparatus.  It  was  presented  to  the  court  as 
translated  in  the  biographical  sketch  of  Philip  Beiss  by  Silvanus  P. 
Thompson,  published  in  London  in  1883.  Upon  a  suggestion  that  the 
translation  might  be  imperfect,  we  ordered  that  the  memoir  should 
1)e  obtained  from  the  congressional  library,  and  should  be  translated 
into  English  by  J.  Hanno  Deiler,  professor  of  German  in  the  Tulane 
University.  We  have  carefully  compared  Mr.  Beiss'  description  of 
his  invention  and  apparatus  as  given  in  the  two  translations.  While 
differing  in  the  words  used  in  the  two  renderings,  they  agree  in  mak- 
ing Beiss  state  that  he  uses  an  "intermittent  current,"  and  that  "each 
sound  wave  effects  an  opening  and  closing  of  the  current."  This  is 
made  even  more  palpable  by  bis  illustration  of  his  apparatus  or  in-i 
Btmment.  This  is  entirely  inconsistent  with  any  idea  of  a  continuing 
corrent  which  should  undulate,  i.  e.,  be  increased  or  diminished  merely 
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by  an  apparaioB  so  constructed  as  to  be  susceptible  of  being  sot  in 
motion  by  the  vibrations  of  the  air  produced  by  sound;  and  should 
■freely  receive,  convey,  and  deliver  single  or  successive  sounds  by  rea- 
son of  being  so  constructed  as  to  be  capable  of  being  started  and  con- 
tinued in  motion  just  so  long  as  the  vibrations  of  the  air  lasted.  He 
did  not  apply  to  his  instrument  the  law — indeed,  be  seems  not  to  have 
designed  his  instrument  with  any  reference  to  the  law — that  the  vi- 
brations in  one  medium  had  an  exact  correspondence  to  the  undula- 
tions in  the  other,  not  only  for  an  instant,  but  for  any  period  of  time. 

The  merit,  and,  as  we  think,  the  originality,  of  the  Bell  invention 
-consisted  in  the  discovery  of  this  law,  and  in  the  construction  of  his 
apparatus  ,so  that  when  the  sound  caused  aerial  movements  or  vi- 
brations they  might,  without  any  intermission  of  the  current,  be 
freely  transferred  or  translated  into  electrical  undulations,  which 
again,  at  the  end  of  the  circuit,  would  freely  reproduce  the  aerial  vi- 
brations, and  thus  convey,  single  or  combined,  transmitted  sounds 
to  the  ear,  and  continue  to  convey  them  without  interruption  as  orig- 
inally uttered,  whether  single,  combined,  or  successive.  JReiss'  result 
was  that  sound  could  be  sent  through  the  electric  current  like  a  mis- 
sile through  the  air;  Bell's  result  wak  that  the  electric  current  was  a 
continuing  connection  between  voice  and  ear,  like  the  air  itself. 

A  great  fact  in  proof  of  the  correctness  of  this  deduction  is  that  the 
instruments  invented  by  Beiss,  and  bis  methods,  were  described  in 
many  scientific  papers  and  works,  and  were  well  known  in  the  sci- 
«ntifio  world;  and  the  instruments  were  manufactured  and  on  sale  in 
Paris,  Vienna,  and  Frankfort,  and  had  been  exhibited  before  the  Brit- 
ish Association,  and  a  pair  were  deposited  in  the  Smithsonian  Insti- 
iution ;  and  yet  before  1876  there  was  no  speaking  telephone  in  use, 
nor  any  pretense  of  any.  The  various  reproductions  of  Beiss,  and 
his  methods,  all  were  based  upon  the  same  defective  electrical  means, 
— an  intermittent  circuit-breaking  current, — and  all  were  practical 
failures  for  the  transmission  of  speech  until  Bell's  method  was  dis- 
covered. 

From  the  evidence  submitted  in  this  case  it  seems  clear  that  now, 
in  the  present  state  of  the  art,  neither  the  Beiss  instruments,  nor 
any  reproduction  of  them,  can  be  made  to  transmit  articulate  speech, 
except  by  changes  of  some  form  in  the  instruments  themselves,  or 
by  the  employment  of  Bell's  method.  We  therefore  conclude  that 
neither  Beiss  nor  his  successors  anticipated  the  invention  of  Sell,  as 
set  forth  in  the  fifth  claim  of  his  application  and  patent,  and  as  illus- 
trated by  Fig.  7,  described  in  his  accompanying  specification. 

The  Mencci  defense  that  is  brought  forward  in  defendants'  record, 
on  this  motion,  taking  up  120  printed  pages,  was  abandoned  by  coun* 
sel  on  the  hearing,  and  no  effort  made  to  sustain  it. 

There  remains,  therefore,  but  the  question  of  infringement.  This 
matter  has  not  been  squarely  met  by  the  defendants.    The  complain- 
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ants'  bill  aUegea,  and  tbeir  experts  testify  in  the  opening  papers,  that 
the  instrumenta  naed  by  the  defendants  oonsist  of  a  microphone 
transmitter  and  a  magneto  receiver,  which  has  been  decided  in  the 
Spencer  and  Molecular  Cages  to  be  an  infringement.  The  defendants 
in  their  anBwer,  (unsworn  to,)  in  a  vague  and  argumentative  way, 
deny  infringement.  In  their  affidavits  they  do  not  attempt  to  show 
what  they  were  using  at  the  filing  of  the  bill ;  but  they  allege,  in  af* 
fidavits  filed  pending  this  motion,  that  "defendants'  apparatus,  as  now 
used,  may  be  more  particularly  defined  as  operating  in  method  or 
principle  of  operation  under  the  Beiss  inventions  of  1860-64,  and 
under  special  inventions  patented  by  Randall,  May  21, 1878;  May  4, 
IBHO;  and  May  3, 1881."  Complainants  having  filed  affidavits  show- 
ing infringements  in  this  apparatus  now  used,  leave  was  granted  to 
defendants  to  file  another  affidavit,  stating  fully  what  it  is  that  de« 
fendants  use.  Under  this  leave  an  affidavit  of  G.  A.  Bandall  (the 
sixth  in  the  record)  has  been  filed,  which  contains  much  impertinent 
matter  reflecting  on  counsel  and  opposing  experts,  but  throws  no  di- 
rect light  upon  the  question.  £nt  from  the  affiant's  argument  we 
infer  that  he  means  to  say  that  defendants  are  using  the  apparatus 
above  referred  to.  The  complainants  urge,  and  their  affidavits  show, 
that  the  instruments  of  the  Bandall  patents  above  referred  to  trans- 
mit speech  by  means  of  the  Bell  variations  of  current,  and  we  are  dis- 
posed to  agree  with  them  in  this  view.  ' 
Let  the  injunction  issue. 


Thb  Sohvidt. 

Thb  Schmidt  v.  Brioht  and  others. 

(Dittriet  Court,  B.  D.  Penntyhania.    May  25, 1886.) 

DnnrRRAGB— Dbiat  rs  LoADiNa— Cpbtom. 

When  A.  agrees  to  have  a  vessel  loaded  for  B.  at  the  wharf  of  a  rdlroad 
company,  where  it  is  customary  to  load  vessels  in  turn,  and  this  was  done, 
causing  some  delay,  howeyer,  A.  is  not  answerable  for  demurrage,  he  hav- 
ing no  peraonal  control  over  the  loading. 

In  Admiralty. 

Charles  Oibbons,  for  libelant.  ■ 

Theo.  M.  Etting,  for  respondent. 

BoTiiEB,  J.     Did  respondent  agree  to  load  the  schooner  by  t!ie 
time  specified  in  the  libel  ?    The  burden  of  proof  is  on  the  libelant. 
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It  is  olear  the  libelant  knew,  from  the  start,  that  the  ooal  was  to  be 
loaded  by  the  Beading  Company  at  its  wharves;  tbat  the  respond- 
ent had  no  control  over  the  subject;  that  all  vessels  are  loaded 
at  these  wharves  in  turn,  according  to  the  time  of  arrival.  The  cus- 
tom of  business  there  is  well  understood,  and  care  is  taken  to  keep  it 
before  shippers  and  the  trade  by  the  publication  of  circulars.  No 
doubt  the  libelant  desired  and  expected  to  be  loaded  by  Saturday 
evening,  following  his  engagement.  I  am  not  satisfied,  however,  that 
the  respondent  undertook  and  bound  himself  that  the  libelant  should 
be.  He  knew  as  well  as  the  latter  that  he  could  exercise  no  control 
over  the  subject;  and  tbat  no  one  could  tell  with  certainty  whether 
the  vessel  could  be  loaded  within  this  time  or  not;  that  the  proba- 
bility or  improbability  was  a  matter  of  calculation,  which  the  libel- 
ant could  make  as  well  as  himself.  Why  should  he,  under  such  cir- 
cumstances, undertake  to  bind  himself  ?  In  the  midst  of  the  conversa- 
tion and  bargaining,  he  went  to  the  Beading  office,  avowedly  to  ascer- 
tain the  probabilities,  from  what  those  in  charge  would  say,  and  on  his 
return  reported,  before  the  contract  was  completed.  The  inferences 
from  surrounding  circumstances  sustain  the  respondent's  allegation 
that  he  did  not  undertake  to  load  the  schooner  on  Saturday,  but 
turned  the  libelant  over  to  the  Beading  Company  for  his  load,  ac- 
cording to  the  well-known  custom  at  its  wharves ;  that  the  libelant 
understood  this  at  the  time,  as  well  as  the  respondent,  and  entered 
into  the  contract  accordingly.  The  libelant  was  anxious  for  employ- 
ment,— more  so  than  the  respondent  was  for  his  services,  I  think, — 
and  was  willing  to  assume  the  risk  of  delay,  which  at  the  time  seemed 
very  slight. 
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Hatch  v.  WaUiAwbt  Isbs  Bridoe  Go. 

(Oireuit  Qowrt.  D.  Ortgm.    May,  1886.) 

Ihjurctioh— Rbk OVAL  OB  MoDincATiON— Petition— Proceedings  to  Ehtorch 
— Wallamet  RrvES  Bridge. 

Where  an  injunction  has  been  n-anted  restraining  the  erection  of  a  bridge, 
the  defendants  enjoined  cannot  obtain  relief  by  presenting  a  petition  for  re- 
moval or  modification  of  the  injunction  on  the  ground  of  a  change  in  the  law, 
and  an  alteration  in  the  plans  of  the  bridjB^,  but  may  make  the  point  in  a  pro- 
ceeding against  them  to  enforce  the  injunction,  under  which  the  qneations 
whether  the  law  has  been  so  changed,  and  whether  the  bridge  being  con- 
structed is  the  one  to  which  the  injunction  applies  may  be  raised. 

Gevrge  H.  Williams  and  Charles  B.  BeUinffer,  for  petitioner. 
H.  Todd  Bingham  and  Edward  W.  Bingham,  for  respondent. 

Deadt,  J.,  {orally.)  This  is  a  petition  of  the  Wallamet  Iron  Bridge 
Company  for  the  removal  or  modification  of  the  injunction  agaiiui 
the  erection  of  the  bridge  which  it  proposes  to  constmct  at  the  foot 
of  Morrison  street,  or  some  express  anthoritj  or  permission  by  means 
of  which  the  company  can  proceed  with  the  work.  As  is  well  known, 
the  construction  of  this  bridge  was  enjoined  by  a  decree  of  this  court 
some  years  ago  at  the  suit  of  parties  having  certain  riparian  rights 
npon  the  Wallamet  river.  The  conrt  acted  upon  the  theory  that  the 
bridge,  as  it  was  proposed  to  be  constructed,  was  an  obstruction  to  the 
navigation  of  the  river,  in  violation  of  the  second  section  of  the  act  of 
congress  of  Febrnaty  14,  1859,  admitting  this  state  into  the  Union; 
and,  following  the  mling  in  the  case  of  P4nnaylvania  v.  Wheeling,  etc.. 
Bridge  Co.,  IS  How.  565,  decided  that  it  had  jnrisdiotion  of  the 
case.  The  bridge  was  considered,  upon  the  testimcmy  and  in  the 
jndgment  of  the  court,  to  be  an  unwarrantable  obstruction  to  the 
navigation  of  the  river,  and  its  construction  was  enjoined.  No  ap- 
peal was  taken  from  this  decree.  Afterwards  a  bill  of  review  was  al- 
lowed, and  an  effort  was  made  to  have  the  decree  set  aside ;  but  the 
conrt  maintained  its  opinion,  and  dismissed  the  bill.  From  this  de> 
cree,  dismissing  the  bill  of  review,  I  understand,  an  appeal  has  been 
taken  to  the  supreme  conrt  of  the  United  States ;  but  the  case  on 
tile  original  bill  remains  here.  Since  these  proceedings,  the  supreme 
court  of  the  United  States,  being  called  upon  to  consider  this  ques- 
tion in  the  case  of  Cardtcell  y.  American  River  Bridge  Co.,  6  Sop. 
Ct.  Bep.  423,  has  deoided  that  language  in  the  act  admitting  the  state 
of  California,  similar  to  that  used  in  the  act  admitting  the  state  of 
Oregon,  did  not  extend  to  the  erection  of  a  bridge  in  such  a  ease;  and 
that  if  the  state  anthorized  the  construction  of  the  bridge,  that  was 
authority  sufficient.  Since  this  decision  by  the  supreme  court,  this 
court  has  had  the  same  question  before  it  in  the  cs&se  of  Scheurer  v. 
Columbia'Street  Bridge  Co.,  27  Fed.  Rep.  172,  and  refused  to  enjoin 
the  constmotion  of  its  proposed  bcidge  at  the  foot  of  Jefferson  street, 
v,27F.no.lO— 43 
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in  -view  of  the  decision  in  the  case  orCardwell  ▼.  American  River 
Bridge  Co.  The  petition  now  presented  assnmea  that,  nnder  this  de- 
cision of  the  supreme  court,  the  law  has  heen  changed,  as  if  an  act 
of  congress  had  been  passed  authorizing  the  construction  of  this 
bridge;  and  therefore  the  court  is  asked  to  modify  the  injunction,  or 
to  give  some  leave  or  permission  to  proceed  in  disregard  of  it. 

I  have  considered  this  matter  carefully,  and  am  unable  to  see  my 
way  clear,  under  any  recognized  authority  or  mode  of  proceeding,  to 
grant  the  relief  asked.  The  decree  against  which  relief  is  sought 
was  a  final  decree  of  this  court,  made  years  ago ;  and  it  seems  to 
me  that  the  only  way  in  which  the  question  can  be  brought  up  is  by 
a  proceeding  to  enforce  the  injunction.  If  the  petitioners  see  proper 
to  go  on  with  the  erection  of  the  bridge,  and  parties  interested  in 
maintaining  this  decree  desire  to  proceed  by  attachment  against 
thetn  for  contempt,  the  court  will  require  notice  to  be  given  to  the 
parties,  and  will  then  proceed  to  examine  into  the  question  as  to 
whether  the  decree  should,  under  the  circumstances,  be  enforced. 
In  this  investigation  two  questions  will  be  considered :  F^rst,  whether 
the  recent  decision  of  the  supreme  court  has  superseded  the  decree, 
and  changed  the  law  on  this  subject;  and,  ««ro»c{,  whether  this  is 
the  bridge  in  reference  to  which  the  injunction  was  issued. 

The  bridge  which  the  company  now  say  they  propose  to  construct 
is  one  which  will  cost  much  more  than  the  bridge  of  which  the  con- 
struction was  enjoined,  and  it  is  to  be  much  less  objectionable  as  to 
the  width  and  situation  of  the  draw.  I  am  free  to  say,  whatever  the 
language  of  the  decree  may  be,  that  I  do  not  consider  the  injunction 
in  this  case  to  be  other  than  a  command  not  to  build  the  bridge 
which  was  then  in  course  of  construction,  or  contemplated  by  the 
defendants,  or  one  substantially  like  it.  The  language  of  the  decree 
must  be  construed  in  connection  with  the  subject-matter.  I  regarded 
the  former  bridge,  and  still  regard  it,  as  a  very  unwarrantable  struct- 
ure ;  bat  the  bridge  which  it  is  now  proposed  to  build  is  much  less 
objectionable,  and,  for  all  that  appears,  its  construction  may  be  no 
violation  of  the  rule  of  law  upon  which  the  court  acted  under  the  the- 
ory by  which  it  was  originally  governed  in  this  matter. 

The  court  quoted  from  the  opinions  in  the  cases  of  Pennsylva' 
nia  V.  Wheeling  Bridge  Co.,  18  How.  431 ;  Baird  v.  Share  Line  Ry. 
Co.,  6  Blatchf.  463,  and  Wallamet  Iron  Bridge  Co.  v.  Hatch,  9  Bawy. 
666;  S.  G.  19  Fed.  Bep.  347,  and  concluded: 

Upon  the  authority  of  these  two  cases  it  is  my  opinion  that  if  the 
law  applicable  to  this  matter  has  been  changed,  or  ascertained  to  be 
different  from  what  the  court  apprehended  it  to  be,  the  question  will 
properly  come  up  on  an  application  to  enforce  this  decree,  and,  48  I 
have  said,  the  further  question  will  come  up  as  to  whether  this  bridge 
was  the  same  that  was  enjoined.  I  am  unable  to  do  more  than  to 
disnaiss  this  petition  with  these  suggestions,  leaving  the  parties  to 
bring  the  matter  before  the  court  in  the  way  I  have  indicated. 
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MoRTOoiiBST  r.  Orb  and  others. 

(OireuU  Court.  N.  D.  Teza*.    April  Tetm,  1886.) 

L  CouNTiBS— Bonds — Coubt-Hoosb— Powbbs  o»  Commissionkbs— WnjiAHOBB 
County. 

Except  when  attacked  for  fraod,  the  decision  of  the  county  commisBioners 
a«  to  the  character  of  the  court-house  needed  is  final;  and.  although  the  cost 
may  exceed  the  amount  for  which  the  commissioners  are  presently  authorized 
to  feyy  taxes,  they  may  contract  for  the  buildin?  of  a  court-house;  the  cost 
thereof  to  be  paid  in  bonds  to  be  issued  and  delivered  and  made  payable  to 
the  contractors,  and  bearing  interest  from  the  date  of  issuance,  aa  soon  as 
the  taxable  value  of  the  county  increases  so  as  to  enable  the  bonds  to  be 
issued  in  accordance  with  law. 
8.  Saicb— PncuMniABT  Injukction— Pleaoimo. 

A  preliminary  injunction  to  restrain  the  action  ol  the  county  commis- 
sioners, even  though  they  are  attempting  to  exceed  their  authority,  will  not 
be  granted,  except  it  appear  from  the  pleadings  that  the  complainant  has  a 
sufficient  interest  at  atake  in  the  county  to  entitle  him  to  institute  proceedings. 

In  Equity. 

W.  W.  Leake,  for  complainant. 

L.  C.  Alexander,  J.  O.  IVinter,  and  D.  R.  Britt,  for  respondent. 

tfoCoBmOK,  J.  The  complainant,  a  citizen  of  Iowa,  brings  his 
bill  against  the  county  of  Wilbarger,  in  this  state,  and  against  J.  P. 
Orr,  L.  N.  Perkins,  and  W.  A.  MoKinney,  the  county  judge,  clerk, 
and  treasurer  of  said  county,  and  all  citizens  of  Texas,  and  alleges, 
in  substance,  that  complainant  owns  3,400  acres  of  land  in  Wil- 
barger county,  subject  to  taxation,  of  the  value  •  of  $30,000 ;  that 
the  county  commissioners'  court  of  Wilbarger  county  has  already  is- 
sued bonds  of  the  county  to  the  amount  of  $8,000  for  the  erection  of 
a  jail  in  said  county,  and  that  said  ecnamissiouers'  court  is  about  to 
contract  for  the  building  of  a  court-house  at  a  cost  of  $35,000,  and 
to  issue  bonds  of  the  county  in  payment  therefor;  that  the  taxable 
property  in  sud  county  does  not  exceed  in  value  $2,000,000 ;  that 
such  an  issue  of  bonds  is  unwarranted,  and  if  issued,  and  passed 
into  the  hands  of  innocent  purchasers,  would  be  a  cloud  upon  his 
title  to  his  land  in  said  county;  and  he  prays  for  an  injunction  re- 
straining said  county  of  Wilbarger,  and  i^l  of  its  officers  and  agents, 
and  the  said  county  judge,  county  clerk,  and  county  treasurer,  offi- 
cially and  personally,  from  issuing,  negotiating,  selling,  signing,  coun- 
tersigning, or  registering  said  bonds,  or  any  of  them,  or  any  obliga- 
tion of  said  county  for  said  sum  of  money,  or  any  other  sums  over 
and  above  what  a  tax  of  one-fourth  of  1  per  cent,  will  extinguish  in 
10  years.  After  notice  to  respondents,  the  matter  came  on  for  hear- 
ing on  the  twenty-fourth  of  April. 

The  respondents  admit  that  bonds  of  the  county  to  the  extent  of 
$8,000  have  already  been  issued  for  the  purpose  of  erecting  a  county 
jail,  and  that  the  county  has  contracted  for  the  building  of  a  court- 
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house  at  a  cost  of  $34,900,  to  be  paid  for  as  follows:  $8,000  in 
Wilbarger  county,  bands,  bearing  8.  per  cent,  inteirest  from  date,  and 
payable  at  the  will  of  said  county,  interest  payable  annually  on  the 
tenth  day  of  April,  said  bonds  to  be  issued,  delivered,  and  made  pay- 
able to  the  contractors  or  order  on  the  signing  of  the  contract  to 
build;  and  the  balance  of  said  amount  to  be  paid  in  bonds  to  be  is- 
sued and  delivered  and  made  payable  to  the  contractors  or  order,  and 
bearing  interest  from  date  of  issuance  at  8  per  cent,  per  annum  un- 
til paid,  as  soon  as  the  taxable  values  of  said  Wilbarger  county  in- 
creases so  as  to  enable  said  bonds  to  be  issued  in  accordance  vrith 
the  law;  the  county  reserving  the  right  to  pay  cash  in  lien  of  bonds, 
if  the  money  can  be  procured  from  other  sources  than  by  issuing 
bonds.  The  answer  shows  that  the  county  owns  town  lots  in  the 
county-seat  now  worth  $12,500,  and  of  greater  prospective  valae, 
which  it  is  the  policy  and  purpose  of  the  county  authorities  to  sell, 
and  appropriate  the  proceeds,  pro  tanto,  to  the  payment  of  the  cost  of 
erecting  said  court-house ;  that  a  railroad  is  being  constructed  into 
and  through  said  county;  that  the  population  and  taxable  values  of 
said  county  are  rapidly  increasing ;  that  the  complainant  has  not 
rendered  any  property  in  Wilbarger  county  for  taxes  in  his  own  name, 
and  that  no  deed,  bond  for  title,  or  other  evidence  of  title  to  land, 
showing  ownership  thereof  by  complainant,  appears  of  record  in  Wil- 
barger county ;  and  that  there  is  not  in  Wilbarger  county  any  3,400 
acres  of  land  (exolading  town  lots  and  town-sites,  property  owned  and 
assessed  against  -other  persons  than  the  complainant)  of  the  value  of 
nine  dollars  an  acre,  or  $30,000  for  3,400  acres. 

The  allegations  of  the  answer  as  to  the  complainant's  not  render- 
ing in  his  own  name  any  land  for  taxes  in  Wilbarger  county,  and 
that  no  evidence  of  his  owning  any  land  in  that  oonnty  appears  on 
the  records  of  said  county,  are  supported  by  the  affidavit  of  the 
proper  custodians  of  the  records,  and  are  not  replied  to  or  denied 
in  the  oral  argument  on  the  hearing. 

The  statute  provisions  bearing  upon  this  subject  aret 

"The  county  commissioners'  court  of  any  county  is  hereby  authorized  and 
empowered  to  issue  the  bonds  of  said  county,  with  interest  coupons  attached, 
in  such  manner  as  may  be  necessary  to  erect  a  suitable  building  for  a  court- 
house or  jail,  or  iDOth;  said  bonds  running  not  exceeding  fifteen  years,  and 
redeemable  at  the  pleasure  of  the  county,  aud  beating  interest  at  a  rate  not 
exceeding  eight  par  cent,  per  annum."    Act  twenty-Beveuth  March,  1885. 

"The  commissioners'  court  of  the  county  shall  levy  an  annual  ad  valorem 
tax  on  the  property  in  said  county  sufficient  to  pay  the  interest,  and  create  a 
sinking  fnnd  for  the  redemption  of  said  bonds  not  to  exceed  one-fourth  of 
one  per  cent,  (or  any  one  year.  The  county  shall  not  issue  a  larger  number 
.of  boivla  t^n  a  tax  of  one-fourth  of  one  per  cent,  aonaaliy  will  liquidate  in 
ten  years,  and  such  bonds  shall  be  sold  only  at  their  face  or  par  value."  Act 
February  11. 1881. 

"SiiiJ  courts  fcounty  commissioners'  courts')  shall  have  power,  and  it  shall 
be  their  duty,  to  provide  and  keep  in  repair  court-houses,  jails,  and  all  neces- 
sary public  buildings.'^    Bev.  St.  art.  1514. 
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i  It  appears  by  the  answer  that  the  county  has  not  issued,  and  does 

!  not  propose  to  issue,  a  larger  amoufit  of  bonds  than  a  tal.iof  one* 

\  fourth  of  1  per  cent,  on  the  taxable  valaes  in  the  county  at  the  time 

I  of  the  issue  will  pay  in  10  years.     The  tight  of  the  county  oommis* 

!  sioners'  court  to  make  the  contract  set  oat  in  the  answer  depends  on 

j  the  power  of  the  county  to  provide  a  court-house,  and  give  its  valid 

written  obligation  to  pay  therefor  at  a  future  day.  It  appears  to  me 
that  this  question  is  very  similar  to  the  one  presented  in  City  of  GaU 
veston  V.  Loonie,  54  Tex.  523,  where  the  power  of  the  city  so  to  con- 
tract was  upheld.  See  authorities  cited  in  that  case.  Here  we  have 
a  comparatively  new  county,  just  coming  into  notice,  whose  popula- 
tion is  alleged  to  have  trebled  within  a  year,  its  taxable  v&lues  rapidly 
increasing,  and  the  need  of  a  court-house  pressing  upon  the  conunis- 
sioners'  court.  Why  may  they  not  contract  for  the  building  of  suoh 
a  house  as  will  adequately  meet  the  immediate  demands  of  this  grow- 
ing population  ?  Why  should  they  be  required,  by  a  writ  proceeding 
from  another  court,  to  delay  the  discharge  of  the  duty  imposed  upon 
them  by  the  law,  and  the  choice  of  their  fellow-citizens,  or  restrained 
from  exercising  in  this  matter  that  discretion  with  which  they  are 
clothed  by  law  and  the  selection  of  them  for  that  ofiBce  by  the  people 
most  interested?  Except  when  attacked  for  fraud,  their  decision  ka 
to  the  character  of  a  court-house  that  is  needed  is  final.  Robertson  t. 
Brudlove,  61  Tex.  321.  But,  on  the  showing  of  the  bill,  3,400  acreb 
of  land  in  Wilbarger  county,  claimed  to  be  owned  by  complainant,  id 
alleged  to  be  worth  $30,000,  without  showing  where  the  land  is,  oir 
any  reason  for  its  being  above  the  average  value  of  land  in  that 
county.  This  is  very  nearly  nine  dollars  an  acre.  At  that  rate  the 
land  alone  in  Wilbarger  county  (900  square  miles)  would  be  worth 
$5,000,000,  and  furnish  an  ample  basis  for  the  issuance  of  bonds  to 
pay  for  an  $8,000  jail  and  a  $35,000  court-house.  But  if,  as  is  prob- 
able, the  average  value  of  land  in  Wilbarger  county  does  not  exceed 
three  dollars  per  acre,  it  sufficiently  appears  from  the  bill,  answer, 
and  exhibits  that  the  complainant  is  not  in  a  position  to  invoke  the 
authority  of  this  court  to  restrain  the  action  of  the  commissioners' 
court,  even  though  said  commissioners'  court  are  attempting  to  ex- 
ceed their  authority  in  providing  a  court-house. 
The  prayer  for  a  preUminary  injunction  is  refused. 
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CoHHBonouT  ft  P.  B.  B.  Go.  v.  Hkmdbb,  Beceiver,  eto. 
{OirewU  Oowt,  D.  Vemoni.    May  86. 1886.) 

BijuiTT— Obiqis Ai.  Bill— DiSKissAi.  bt  Plaiktiff— Costs. 

A  complainant  in  an  original  bill  hag,  as  a  general  rule,  the  right  to  dismiss 
his  bill  upon  payment  of  costs,  provided  no  decree  lias  been  made  by  whicii 
the  defendant  8  rights  have  been  adjudicated. 

In  Equity. 

Edwards,  Dickerman  dt  Young,  for  orator. 

George  W.  Hendee  and  Albert  P.  Cross,  for  defendant. 

Whbblbb,  J.  This  cause  is  at  issue  on  bill,  answer,  and  replica- 
tion.  The  defendant  has  taken  and  filed  testimony ;  the  orator  has 
not.  There  has  been  no  bearing,  and  the  cause  has  not  been  set  down 
for  hearing,  nor  ready  to  be  so  set  down.  The  orator  claims  the  right 
to  discontinue  the  suit  on  payment  of  costs  to  the  defendant,  and 
asks  leave  to  enter  such  discontinuance.  In  Chicago  <6  A.  li.  Co.  v. 
Union  RoUing-mill  Co.,  109  U.  8.  702,  S.  C.  3  Sup.  Ct.  Rep.  594,  it 
is  said  by  Mr.  Justice  Woods,  in  the  opinion  of  the  court,  that,  "as  a 
general  rule,  a  complainant  in  an  original  bill  has  the  right  at  any 
time,  upon  payment  of  costs,  to  dismiss  his  bill;"  but  "subject  to  a' 
distinct  and  well-settled  exception,  namely,  that  after  a  decree, 
whether  final  or  interlocutory,  has  been  made,  by  which  the  rights  of 
a  party  defendant  have  been  adjudicated,  or  such  proceedings  have 
been  taken  as  entitle  the  defendant  to  a,  decree,  the  complainant  will 
not  be  allowed  to  dismiss  his  bill  without  the  consent  of  the  defend- 
ant." This  case  falls  within  the  general  rule  stated,  and  not  within 
the  exception,  and  the  orator  appears  to  be  entitled  to  have  the  leave 
granted.     Carrington  v.  Holly,  1  Dick.  280. 

Leave  to  enter  discontinuance  on  payment  of  costs  granted. 


In  re  Day  and  others. 
(Ofrettft  Oovrl,  8.  2).  ITew  York.    May  19, 1886.) 

ImnaRAtTOir— CoxmasiONEBs  or  Iicmiobatior — Act  or  Auoubt  8, 1882 — Crii>- 
DKBaj— Landing  Stopped — Habeas  Cobpus— Evidence  not  Review ablb. 
The  act  of  August  8, 1883,  vests  in  the  commissioners  exclusive  power  to 
determine  whether  or  not  immigrants  are  likely  to  become  a  public  charge, 
and  therefore  not  entitled  to  land.  Their  decision,  made  upon  competent 
evidence,  cannot  be  reviewed  on  Tiabecu  corpus,  but  may  be  reconsidered  by 
them  at  any  time  before  the  return  of  the  passengers.  Additional  evidence, 
tending  to  show  that  the  passengers  are  not  likely  to  become  a  public  diarge, 

.  cannot  be  considered  upon  }wii>eat  corpus,  but  must  be  presented  to  the  com- 
missioners. 
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H  SAiot— Cask  Statbi)— OouDBSiomsBs  hat  Rbooitsisbb  Dsottioir.  _ 

Seven  boys,  from  12  to  15  years  old,  from  a  reform  school  in  Bristol,  Eng- 
land, arrived  on  the  steam-sbip  W.,  designed  to  be  sent  to  homes  in  Manitoba 
and  in  Kansas,  their  tickets  being  provided  and  paid  for.  The  commission- 
ers, not  satisfied  with  the  provision  said  to  be  made  for  them,  refused  per- 
mission to  land.  During  investigation,  by  an  arrangement  sanctioned  by  the 
seoretary  of  the  treasury,  they  were  taken  to  Ward's  island,  the  same  not 
being  deemed  a  landing,  and  the  children  were  brought,  on  habeat  corput,  be- 
fore the  court.  Additional  facts  were  presented  to  the  court,  showing  further 
sponsors,  and  pecuniary  guaranties  against  their  becoming  a  public  charge. 
Meld,  that  the  commissioners  had  acted  within  their  jurisoiction,  and  upon 
competent  evidence;  and  that  the  new  matter  must  be  presented  to  them;  and 
that  the  writ  must  be  dismissed. 

Habeas  Corpus. 

Foster  £  Thompson,  for  petitioners. 

Kelly  d  Macrae,  for  Commissioners  of  Immigration. 

BsowH,  J.  Arthur  Day,  and  the  seven  other  persons  for  whose 
benefit  this  writ  of  habeas  corpus  was  procured,  arrived  at  this  port 
as  passengers  on  the  steamer  Warwick,  on  the  twenty-fourth  of  April, 
1886.  The  petition  and  retnm  show  that  they  are  children  from  12. 
to  15  years  old,  who  had  been  supported  by  charity  at  a  reform  and 
industrial  school,  in  Bristol,  England ;  that  they  had  been  committed 
to  that  school  by  the  local  magistrates,  as  truants;  that  most  of  them 
have  one  parent  or  both  parents  living  in  Bristol ;  that  they  were  pot 
on  the  Warwick,  and  their  passage  money  paid  to  this  oonntry;  that 
certain  arrangements  had  been  made  looking  to  the  placing  of  two  of 
the  children  with  a  Mr.  Hopkins,  a  farmer,  in  Manitoba,  and  of  the 
rest,  with  persons  in  Kansas;  and  that  tbeir  tickets  to  Kansas  and 
Manitoba  had  been  provided  and  paid  for.  The  eommissioners  of ' 
emigration,  acting  in  pursuance  of  the  provisions  of  the  act  of  congress 
approved  August  3, 1882,  (22  St.  at  Large,  214,)  under  their  employ- 
ment by  the  secretary  of  the  treasury,  in  reference  to  passengers  ar- 
riving at  this  port,  upon  examination  of  these  children  on  their  ar- 
rival, not  being  wholly  satisfied  as  to  the  provisions  designed  for  them, 
found  that  they  were  "unable  to  take  care  of  themselves  without  be- 
eoming  a  public  charge,"  and  reported  accordingly  to  the  collector  of 
the  port,  and  their  landing  was  stopped. 

Upon  this  writ  of  habeas  corpus  it  is  sought  to  review  the  finding  of 
the  commissioners  of  emigration,  and  to  reverse  their  decision  that 
the  children  ought  not  to  be  permitted  to  land.  Some  additional 
facts  favorable  to  the  children  have  been  made  known  on  this  hear- 
ing, not  presented  to  the  commissioners,  including  a  written  obliga- 
tion for  each  of  the  children  by  a  responsible  resident  here,  furnish- 
ing indemnity  against  any  charge  that  might  be  incurred  on  their  ac- 
eonnt  for  s  period  of  two  years. 

1.  It  is  the  business  of  the  commissionera,  and  not  of  this  court, 
to  ascertain  the  facts,  and  to  determine  whether  or  not  any  partic- 
nlar  passenger  eomes  within  the  provisions  of  the  statute,  so  as  not 
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to  be  entitled  to  land.  Section  2  of  the  act  provides  that  the  oom- 
qiissionera  "shall  examine  into  the  condition  of  passengers  arriving 
in  any  ship  or  vessel ;  and,  for  that  purpose,  they  are  authorized  to 
go  on  board  and  through  any  such  ship  or  vessel;  and  if ,  on  sach 
examination,  there  shall  be  found  among  such  passengers  any  con- 
vict, lunatic,  idiot,  or  any  person  unable  to  take  care  of  himself  or 
herself  without  becoming  a  public  charge,  they  shall  report  the  same 
in  writing  to  the  collector  of  such  port,  and  such  person  shall  not  be 
permitted  to  land."  The  authority  of  congi-ess  to  pass  such  regnla> 
tions  has  been  repeatedly  affirmed  >  and  the  validity  of  the  act  of 
1882  was  sustained  by  the  supreme  court  in  the  case  of  Edye  v. 
Robertson,  112  U.  S.  580;  8.  C.  5  Sup.  Ct.  Rep.  247. 

The  provisions  above  quoted  manifestly  impose  upon  the  commis- 
sioners the  duty  of  determining  the  facts  upon  which  the  refusal  of 
the  right  to  land  depends.  The  general  doctrine  of  the  law  in  such 
oases  is  that  where  the  determination  of  the  facte  is  lodged  in  a  par- 
ticular officer  or  tribunal,  the  decision  of  that  officer  or  tribunal  is 
conclusive,  and  cannot  be  reviewed  except  as  authorized  by  law. 
Foley  V.  Harrison,  15  How.  448;  Dorsheimer  v.  U.  S.,  7  Wall.  166; 
&oodysar  v.  Providence  Rubber  Co.,  2  Cliff.  351,  375,  affirnaed  9  Wall. 
788,  798;  Martin  v.  Matt,  12  Wheat.  19;  Clinkenbeard  v.  U.  S.,  21 
Wall.  65,  70 ;  The  Philadelphia,  etc.,  v.  Stimpson,  14  Pet.  448,  458. 
See  U.  S.  T.  Leng,  18  Fed.  Bep.  15-20,  and  oases  there  cited;  U.  S. 
V.  McDoweU,  21  Fed.  Hep.  563. 

The  statute  of  1882  makes  no  provision  for  any  review  of  the  de- 
cision of  the  commissioners  upon  the  evidence  before  them.  No  such 
review  can  therefore  be  had  upon  a  writ  of  habeas  corpus.  That  ipub- 
ject  was  elaborately  considered  by  Blatchfobd,  J.,  in  the  Case  qfStupp, 
12  Blatchf.  501,  519,  who  had  been  held  by  a  United  States  commis- 
sioner for  extradition  under  the  treaty  with  Belgium.  The  rule  de- 
duced from  an  examination  of  the  authorities,  and  of  the  statutes  in 
reference  to  the  powers  of  a  federal  court  under  a  writ  of  habeas 
corpus,  is  that  "the  court  issuing  the  writ  must  inquire  and  adjudge 
whether  the  eommisaioner  acquired  jurisdiction  of  the  matter,  by  con- 
forming to  the  requirements  of  the  treaty  and  the  statute;  whether 
he  exceeded  his  jurisdiction ;  and  whether  be  had  any  legal  or  com- 
petent evidence  of  facts  before  him  on  which  to  exercise  a  judgment 
as  to  the  criminality  of  the  accused.  But  such  court  is  not  to  inquire 
whether  i;he  legal  evidence  of  facts  before  the  commissioner  was  suf- 
ficient or  insufficient  to  warrant  his  eonclusioo.  »  *  •  xhe 
proper  inquiry  is  to  be  limited  to  ascertaining  whether  the  commis- 
sioner had  jurisdiction,  and  did  not  exceed  his  jurisdiction,  and  had 
before  him  legal  and  competent  evidence  of  facts  whereon  to  pass 
jadgmeut  as  to  the  fact  of  criminality,  and  did  not  arbitrarily  com- 
mit the  accused  for  surrender  without  any  legal  evidence."  , This  rule 
has  been  since  repeatedly  applied,  and  must  govern  the  present  case. 
See  In  re. Fowler,  IS  Blatchf.  430«  443,  S.  0.  4  Fed.  Bep.  303,  and 


Digitized  by 


Google 


Hi   BE  DAT.  68i 

eases  there  oite^;  In  re  Wadge,  15  Fed.  Bep.  864;  In  re  Byron,  18 
Fed.  Rep.  722. 

The  petition  and  the  retorn  show  that  the  commisBioaers  were  acting 
within  their  jurisdiction.  There  was  colnpetent  evidence  before  the 
coirmissionerB  for  making  up  a  decision,  though  not  all  the  evidence 
that  has  since  been  made  known.  The  evident  youth  of  the  children; 
their  own  answers  to  inquiries;  the  absence  of  any  person  that  had 
legal  authority  or  control  over  them,  or  was  under  any  legal  respon- 
sibility for  their  support, — ^were  all  important  facts.  Upon  these 
facts  it  was  for  thecommissioners  alone  to  decide  whether  there  were 
suitable  guaranties  against  the  likelihood  that  the  children  might  be- 
come a  public  charge.  That  the  commissioners  seek  to  combine  hu- 
manity with  a  faithful  administration  of  their  public  duties  is  known 
to  the  court,  and  is  beyond  question. 

By  the  expression  "unable  to  take  care  of  themselves,  without  be- 
coming a  public  charge,"  the  law  does  not  intend  an  inability  hav- 
ing reference  to  the  passenger's  personal  efforts  alone.  Such  a  con- 
struction would  exclude  every  child  from  our  shores,  since  no  child, 
by  his  personal  efforts  alone,  can  take  care  of  himself.  All  the 
means  of  care  or  support  that  are  provided  for  the  passenger,  and 
are  available  for  his  'benefit,  must  bie  taken  into  account.  The  law 
intends  those  only  that  are  likely  to  "become  a  public  charge,"  be- 
cause they  can  neither  take  care  of  themselves,  nor  are  under  the 
charge  or  protection  of  any  other  person  who,  by  natural  relatioh,  or 
by  assumed  responsibility,  furnishes  reasonable  assurance  that  they 
mil  not  become  a  charge  upon  the  public. 

2.  Under  the  provisions  of  the  act  of  1882  the  commissioners,  so 
long  as  they  retain  jurisdiction  over  the  passengers,  and  at  any  time 
before  the  return  of  the  passengers  to  whom  landing  is  refused,  may 
reconsider  their  decision.  Under  Section  4  of  the  act  they  are 
charged  with  its  execution  up  to  the  time  of  the  actual  return  of  the 
passengers,  and  their  jurisdiction  of  the  matter  continues  until  the 
order  for  return  has  been  executed.  In  cases  like  the  present,  tbeire- 
fore,  where  the  refusal  to  permit  the  landing  of  passengers  is  b^sed 
entirely  upon  the  absence  of  a  8u£Bcient  guaranty  for  the  proper  care 
of  young  persons,  it  may  often  happen  that  further  knowledge  of  the 
facts,  or  the  subsequent  furnishing  of  sufficient  sponsors,  or  of  addi- 
tional guaranties,  would  remove  all  reasonable  objections.  The  re> 
port  to  the  collector  does  not  oust  the  commissioners  of  jurisdiction. 
That  report  is  not  for  the  purpose  of  a  further  bearing  before  a  dif- 
.ferent  tribunal.  The  passengers,  by  section  4,  still  remain  subje<;t 
to  the  disposition  of  the  commissioners ;  and  there  is  no  reason  why 
any  additional  facts  bearing  on  the  case,  that  may  become  known  at 
any  time  before  the  passengers  are  returned,  should  not  be  consid> 
ered.  The  summary  way  in  which  such  cases  must  be  determined 
in  the  first  instance  makes  such  reconsideration  in  some  cases  neo- 
essaty.     The  case  here  is  much  stronger  than  that  of  the  appraisera 
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of  merchandise,  whom  the  supreme  court,  in  the  case  of  Betrtiett  ▼. 
Kane,  16  How.  263,  held  to  be  authorized,  after  their  report  to  the 
collector,  to  make  a  re-examination,  and  to  modify  their  report,  even 
though  an  appeal  had  been  already  taken  from  their  decision.  See, 
also,  lasigi  v.  Collector,  1  Wall.  375,  383. 

3.  The  additional  evidence,  and  the  pecuniary  guaranties  in  behalf 
of  the  childrep,  produced  before  me,  must  be  submitted  to  the  com- 
missioners, and  not  passed  upon  by  this  court  in  the  first  instance. 
The  court  could  not  undertake  to  determine  their  sufficiency  without 
substituting  its  own  judgment  upon  the  facts  in  place  of  the  judgment 
of  the  commissioners,  whose  duty  it  is  by  law  to  determine  the  ques- 
tion, and  who  have  never  had  presented  to  them  the  additional  mat- 
ter referred  to.  As  the  commissioners  are  acting  clearly  within  their 
jurisdiction,  and  upon  competent  evidence,  this  court  cannot  review 
their  determination  upon  habeas  corpus. 

The  additional  matter  must  be  presented  to  them,  and  this  writ 
dismissed. 


Umitbd  States  v.  Thohab. 
{BUtrict  Court,  8.  D.  JUiuiuvpi.    May  90, 188A.) 

Obsobnb  Publicationb  akd  Prints— Haildto  Obscbnb  WBirura — Sbalbd  Lbt- 
TER— Section  8898,  Rev.  St.,  Conbtbubd. 

An  obscene  letter,  sealed,  i8  within  the  meaning  of  section  8898  of  the  Re- 
vised Statutes,  which  prohibits  the  mailing  of  every  obscene  writing,  print, 
or  other  publication  of  an  indecent  character,  etc.^ 

Defendant  was  indicted  for  depositing  in  the  mail  a  certain  obscene 
writing,  inclosed  in  a  letter  envelope.  Motion  was  made  to  quash 
the  indictment  upon  the  ground  that  the  statute  did  not  embrace 
sealed  writings. 

J.  B.  Harris,  U.  S.  Atty.,  for  the  United  States. 

J.  S.  Sexton,  for  the  motion. 

Hill,  J.  The  indictment  against  the  defendant  in  substance 
charges  that  the  defendant  did  unlawfully  and  knowingly  (on  a  day 
named)  deposit  in  a  post-office  (naming  it)  a  certain  obscene,  lewd, 
and  lascivious  writing,  addressed  to  a  female  (naming  her)  at  a  cer- 
tain other  post-office,  (naming  it,)  and  which  said  writing  was  then 
and  there  inclosed  in  a  letter  envelope,  contrary  to  the  provisions  of 
section  3893  of  the  Bevised  Statutes  of  the  United  States,  as  amended 
by  the  act  of  congress  approved  July  12,  1876,  and  against  the  peace 
and  dignity  of  the  United  States.  The  obscenity  of  the  writing  is 
given  as  a  reason  for  not  setting  out  the  writing  in  the  indictment. 

The  defendant  moves  to  quash  the  indictment  for  the  reason  that 


■See  Bot«  at  end  of  onse. 
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it,  being  alleged  that  the  writing  was  inclosed  in  a  letter  envelope, 
is  not  embraced  in  the  act  of  congress  alleged  to  have  been  violated, 
and  that  the  indictment  charges  no  criminal  offense.  Whether  it 
does  or  not  is  the  only  question  to  be  decided. 

Considering  the  purpose  of  the  statute,  which  evidently  is  to  pre- 
vent  the  United  States  mail  from  becoming  a  vehicle  for  the  trans* 
mission  of  obscene  and  lewd  books,  pictures,  and  writings,  I  am  sat- 
isfied that  such  a  writing  as  the  one  described  in  the  indictment  is 
embraced  in  the  statute,  though  inclosed  in  a  letter  envelope  and 
mailed ;  and  would  so  hold  if  the  statute  were  now  to  be  construed 
for  the  first  time ;  but  it  has  been  passed  upon  a  number  of  times  by 
jadges  of  high  character,  and  long  experience,  and  some  diversity  of 
opinion. 

The  decision  of  Judge  Turner,  of  the  Western  district  of  Texas,  in 
the  case  of  U.  S.  v.  Coinerford,  reported  in  the  Criminal  Law  Maga- 
zine, 465,  S.  G.  25  Fed.  Bep.  902,  is  mainly  relied  upon  to  sus- 
tain the  motion.  This  decision  is  in  direct  conflict  with  that  made 
in  the  case  of  U.  8.  v.  Gaylord,  17  Fed.  Eep.  438.  The  opinion  of 
Judge  Dbduuond  in  this  case,  to  my  mind,  is  unanswerable.  This 
case  arose  in  the  Southern  district  court  of  Illinois.  Judge  Treat 
of  that  court,  one  among  the  oldest,  as  well  as  ablest,  of  our  district 
judges,  held  that  the  statute  referred  to  embraced  letters  or  writings 
inclosed  in  letter  envelopes  addressed  in  the  usual  way  with  other  let- 
ters. On  writ  of  error  from  the  circuit  court,  this  ruling  was  sus- 
tained by  Judge  Drummond,  the  circuit  judge,  whose  opinions  on  all 
questions  command  the  highest  respect  from  the  profession  through- 
oat  the  United  States,  and  in  which  Justice  Harlan  of  the  supreme 
court,  assigned  to  that  circuit,  concurs. 

If  I  had  any  doubt  on  the  question,  the  concurrent  opinionof  three 
of  snch  learned  and  eminent  jurists  ought  to  have  more  weight  than 
that  of  a  single  judge,  though  of  equal  learning  and  experience ;  so 
that,  in  addition  to  my  own  convictions,  I  must  bold  that  the  weight 
of  authority  is  in  favor  of  the  sufficiency  of  the  indictment.  Judge 
Turner  rests  his  conclusions  on  the  supposition  that  the  offense  con- 
sists in  its  publication,  and  that  the  sending  of  a  sealed  writing  is  not 
a  publication  of  its  contents. 

Section  5480  of  the  Bevised  Statutes  makes  it  an  indictable  offense 
to  use  the  mails  of  the  United  States  in  furtherance  of  any  scheme 
to  defraud  others.  These  communications  are  usually  sent  in  sealed 
euTelopes. 

As  was  held  in  the  case  of  V.  S.  v.  Jonea,  10  Fed.  Bep.  469 :  "The 
gist  of  the  offense  is  the  abuse  of  the  mails.  The  mailing  of  the  letter 
and  the  letter  itself  constitute  the  corpus  delicti."  Other  decisions 
might  be  cited;  but,  in  my  opinion,  both  by  reason  and  the  decided 
weight  of  anthority,  the  objection  made  to  this  indictment  is  not  well 
taken;  therefore  the  motion  to  quash  the  indictment  will  be  over- 
ruled. 
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NOTE. 

Written  comraunicaUons  of  a  private,  personal  character,  emanating  from  a  dngl« 
person',  and  exhibiting  no  purpose  of  going  beyond  the  one  directly  addressed,  are  not 
within  tlie  purview  of  section  3893  of  the  Revised  Statutes,  as  amended  by  section  1, 
of  the  act  of  July  12, 1876,  (19  St.  90,)  relating  to  the  mailing  of  obscene  letters.  U.  S. 
V.  Williams,  3  Fed.  Rep.  484. 

A  sealed  letter,  deposited  in  the  mail,  addressed  to  some  one,  is  not  a  writing  or  • 
publication,  within  the  purview  of  the  first  clause  of  section  3893  of  the  Revised  Stat- 
utes, declaring  obscene  books,  writings,  etc.,  or  "other  publication  of  an  indecent  char- 
acter," non-mailable.    IT.  S.  v.  LoiHs,  12  Fed.  Rep.  671. 

A  sealed  letter  is  not  within  the  prohibition  of  section  3898,  howerer  indecent  or  ob- 
scene in  its  contents ;  but  if  there  is  any  such  delineation  put  upon  the  envelope  con- 
taining it,  it  thereby  becomes  non-maifable,  and  the  person  depositing  it  In  the  mail 
th^eby  commits  a  crime.    Id. 

The  mailing  in  a  sealed  envelope  of  a  letter  which,  in  whole  or  in  i>art,  contains 
matter  which  would  have  a  depraving,  a  demoralizing,  or  a  corrupting  influence  on 
the  person  to  whose  hands  it  might  come,  is  an  ofiense  within  the  meaning  of  section 
3898  of  the  Revised  Statutes.    XT.  S.  T.  Britton,  17  Fed.  Eep.  731. 


AsMus  V,  Aldkn. 

Same  v.  Freeman. 

(OireuU  Court,  E.  D.  Pennsylvania.    May  13,  1886.) 

1.  Patbhtb  for  ImrENTiOHS— Rbibsub— New  CLAnt— Validitt. 

Where  matter  claimed  in  the  reissue  was  embraced  in  the  original  patent, 
but  not  claimed  therein,  ^«^  not  an  enlargement  of  the  invention,  and  may 
be  secured  by  reissue.* 

2.  Samh— Laches— Limit  fob  Rbissttb. 

Two  years  seem  to  have  become  the  measure  of  reasonableness  or  limit  of 
time  within  which,  ordinarily,  the  application  must  be  made. 
8.  Same — Juribdiotion  of  Commissioner  op  Patents. 

Whether  the  omission  occurred  through  "inadvertence,  accident,  or  mis- 
take" is  (in  proper  cases  for  amendment)  a  question  for  the  commisBioner. 
^  Same — Kew  Ci.aims. 

Miler  V.  Brats  Co.,  104  U.  S.  850,  does  not  prohibit  the  introduction  of  new 
claims,  under  all  circumstances.  It  simply  applies  the  equitable  doctrine  of 
estoppel  to  a  patentee  who,  after  inexcusable  delay,  (during  which  otters 
may  be  presumed  to  have  acted  on  the  reasonable  inference  that  all  not 
claimed  in  the  patent  has  been  dedicated  to  the  public,)  sought,  by  means  of 
a  reissue,  to  enlarge  the  scope  of  his  patent,  so  as  to  embrace  and  prohibit 
such  acts. 

5.  Same. 

TAe  Combined  PateiUt  Can  Co.  v.  Lloyd,  11  Fed.  Rep.  149,  cited  and  approved. 

6.  Baub — Inpbingkment. 

Di#erences  in  size,  form,  and  degree  not  material. 

7.  Same — Former  Adjudication,  Effect  of. 

Former  decree  by  circuit  judge  is  not  final  between  others;  but,  involving 
apparently  same  questions,  is  entitled  to  little,  if  any,  less  weight  on  that  ac- 
count; and  in  case  of  difference  of  opinion  between  district  and  circuit 
Judges,  the  former  would  not  act  without  rehearing  by  latter. 

8.  Same— Reissue  Construed,  and  Held  Valid. 

Iteissue  No.  8,034,  dated  November  34,  1868,  given  on  original  letters  pat- 
ent No.  70,447,  granted  November  5,  1867,  to  George  AsmuB,  assignee  of  F. 
W.  Lurmann,  for  blast-furnaces,  considered  valid. 

'  See  note  at  end  of  case. 
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9.  Samb— IwvKHTroK— What  Cojwrrrnrnta 

What  ooDstitntes  invention  in  tlie  legal  sense  U  difficult  of  .exact  definitton 
in  terms.  Wbere,  however,  an  old  device  or  machine  in  general  use,  with 
acknowledged  serious  defects,  which  have  been  long  endured  because  no  one 
has  previously  discovered  a  means  of  obviating  them,  is  taken  In  hand,  and, 
by  changing  its  form  of  structure,  they  are  removed,  and  a  different  and 
greatly  improved  result  obtained,  it  may  safely  be  affirmed  that  the  change 
reqnired  invention.  Where  the  improvement,  and  conaeqnent  public  bene- 
fit, is  great,  very  little  evidence  of  inventioa  is  required. 

In  Equity. 

BakeweU  d  Kerr,  for  complainant. 

Wm.  D.  Baldtcin  and  Wayne  MaeVeagh,  for  respondents. 

Butler,  J.  These  cases  involve  the  same  matter,  and  have  been 
heard  together.  The  suits  are  for  infringement  of  letters  patent  No. 
70,447,  dated  November  5,  1867,  reissued  November  24,  1868,  (No. 
3,024,)  to  George  Asmus,  assignee  of  F.  W.  Lurmann.  The  infringe- 
ment charged  originally  \ras  of  the  first  and  several  of  the  subsequent 
claims.  At  a  later  stage  in  the  litigation  the  charge  was  limited  to 
the  first  and  sixth.  On  the  argument  it  was  further  limited  to  the 
first.  The  answer  denies  the  validity  of  the  patent,  and  the  alleged 
infringement. 

First.  Is  the  patent  (as  respects  this  claim)  valid  ?  Second.  Has 
it  been  infringed  ? 

Its  validity  is  attacked  on  several  grounds:  (1)  That  the  matter 
covered  is  not  original  with  the  patentee;  (2)  that  it  does  not  in- 
volve or  show  invention;  (3)  that  it  was  not  embraced  in  the  patent, 
as  originally  issued. 

These  objections  will  be  considered  in  their  order. 

1.  Is  the  matter  claimed  original?  The  state  of  the  art  prior  to 
the  patent,  shows  that  blast-furnaces  (the  cylinders  of  which  are  not 
involved,  and  need  not  be  described)  were  constni6ted  with  a  "fore- 
hearth,"  sometimes  called  a  "tymp," — being  an  outward  projection  at 
one  side,  (commencing  a  few  feet  above,  and  continuing  to  the  foun- 
dation,) into  which,  from  the  hearth  proper,  (situated  immediately 
bebind,  at  the  bottom  of  the  cylinder,)  there  was  an  opening,  which 
allowed  the  molten  iron  and  cinder  to  flow  oat.  This  projection  was 
covered  by  a  movable  horizontal  metallic  "weight-plate. "  The  molten 
iron  and  cinder  were  thus  drawn  off  from  the  bottom  or  hearth  of 
the  furnace  into  the  "forehearth,"  the  cinder  being  lighter,  and  float- 
ing on  top.  When  the  latter  rose  nearly  to  the  level  of  the  blast- 
pipes  or  "tuyeres,"  it  was  removed,  through  an  opening  just  above  the 
level  of  the  fused  iron.  The  act  of  removing  it  was  called  "tapping 
the  cinder,"  and  its  performance  was  necessary  several  times  in  the 
intervals  between  drawing  off  the  iron,  (through  an  opening  below.) 
This  operation  of  removing  the  cinder — known  as  "working  the  fur- 
nace"— was  a  laborious  and  disagreeable  performance.  Mr.  Grittin- 
ger  describes  it  as  follows : 

"The  working  of  the  furnace  consisted  in  the  removal  of  effete  or  dead 
nutter  that  aoeumulates  in  the  foreheartb,  by  forcing  the  same  upward  with 
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a  slight  blast  pressure,  and  then  shoveling  it  off.  It  was  necessary  st  times' 
to  loosen  the  material  byoieans  of  wringers  and  crust-bars,  which  were  in- 
serted  in'  the  forebearth.  It  frequently  happened  that  the  slag  and  effete 
matter  chilled,  and  could  be  removed  only  with  difficulty.  In  such  cases  we 
were  compelled  to  abandon  the  working  of  the  furnace  in  the  manner  above 
described,  and  remove  the  slag  through'  the  opening  marked  <  Cinder-notch ' 
on  sketch  No.  2,  until  the  forehearth,  by  the  operation  of  the  furnace,  became 
hot  enough  to  undermine  the  crust,  melt  the  effete  matter,  and  make  the 
crust  remov.ible.  We  frequently  ran  for  weeks  with  the  forehearth  in  this 
chilled  condition." 

Other  serious  difficulties  were  experienced  in  the  use  of  the  fore- 
bearth, among  which  was  the  chilling,  occasionally,  of  the  hearth, 
forming  what  is  known  as  "salamander,"  stopping  the  operation  of 
smelting,  and  requiring  the  removal  of  some  p&rt  of  the  walls  of  the 
furnace  before  the  operation  could  be  resumed.  In  this  state  of  the 
art  it  occurred  to  Lurmann  that  these  serious  disadvantages  might 
be  avoided  by  dispensing  entirely  with  the  forehearth,  (continuing  the 
wall  of  the  furnace  perpendicularly  down  to  the  foundation,  thus 
closing  the  breast,)  and  drawing  oS  the  cinder  or  slag  by  means  of  an 
aperture  leading  directly  to  the  hearth,  the  aperture,  to  be  water- 
cooled,  so  as  to  protect  its  walls;  and  that  by  employing  a  device 
called  a  "cinder-notch,"  which  may  be  fitted  into  the  aperture,  the 
flow  of  molten  cinder  might  be  regulated.  This  conception,  after  be- 
ing tested  by  experiment,  was  carried  into  practical  operation,  and 
the  patent  in  suit  obtained. 

While  the  claims  are  seven  in  number,  the  distinct  elements  or 
parts  of  the  invention  seem  to  be  three :  (a)  The  closed  breast,  (b) 
The  water-cooled  slag  discharge,  leading  directly  from  the  hearth, 
(c)  The  device  for  regulating  the  flow  of  molten  slag.  The  princi- 
pal in  importance  would  seem  to  be  the  first,  which  is  made  an  ele- 
ment of  the  claim  now  involved.  It  might  well  have  been  made  the 
entire  subject  of  the  claim.  The  patentee,  however,  has  associated 
with  it  the  water-cooled  slag  discharge,  and  thus  qnalifled  and  lim- 
ited his  right.  That  the  matter  covered  by  the  claim  was  original 
with  Lurmann  is  reasonably  clear.  Certainly  there  is  no  such  evi- 
dence of  anticipation  as  serves  to  repel  the  contrary  presamption 
arising  from  the  patent.  The  defendants'  evidence  seems,  virtually, 
to  ignore  that  part  of  the  claim  which  relates  to  the  closed  breast,  at- 
tacking simply  the  water-cooled  slag  discbarge,  as  separately  claimed 
elsewhere.  If  this  attack  were  sustained,  it  would  be  immaterial  to 
the  result.  The  combination  of  the  slag  discharge,  even  if  old,  with 
the  hearth  of  the  closed  breast  furnace,  woold  form  a  valid  claim. 
While,  therefore,  it  is  unnecessary  to  discuss  the  novelty  of  the  slag 
discharge,  described  as  an  element  in  this  claim,  it  is  proper  to  say 
that  I  am  not  satisfied  it  is  old.  The  record,  in  my  judgment,  fails 
to  disclose  anything  calculated  to  cast  doubt  on  the  novelty  of  the  com- 
bination described  in  tbe  claim,  or  of  the  first  element  in  this  com- 
binatioQj  (the  closed  breast  furnace.)     Some  reference  was  made  on 
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tke  ailment  id  a  oapola  famace, — <a  different  strnotare,  intended 
for  a  different  purpose;  font  the  record  contains  .no  deseiiption  even 
of  this.  How  it  resembles  (if  at  all)  tba  blaat-fnrncMse  here  involvbd, 
and  why,  therefore,  it  ahonld  be  regarded  as  anticipatory,  th«  court  is 
not  infonned. 

2.  Did  the  patentee's  improvement,  of  the  old  f  arnaoe  reqnire  in- 
vention? This  question,  I  think,  is  free  from  doubt.  What  oon- 
stitotes  invention,  in  the  legal  sense,  is  difficult  of  exaet  definition, 
in  terms.  Where,  however,  an  old  device  or  machine  in  general  use, 
with  acknowledged  serious  defects,  which  have  been  long  endored 
because  no  one  has  previously  discovered  a  means  of  obviating  them, 
is  taken  is  hand,  and,  by  changing  its  form  or  structure,  they  are  re- 
moved, and  a  different  and  improved  result  obtained,  it  may  safely 
be  affirmed  that  the  change  required  invention.  Where  the  improve- 
ment, and  consequent  public  benefit,  is  great,  very  little  evidence  of 
invention  is  required.  Smith  v.  Ooodyear  Co.,  98  U.  S.  486;  Wash- 
burn tt  M.  Manuf'g  Co.v.  Haiah,  4 Fed.  Kep.  907 ;  Eppinget  v.  Riehey, 
14  Blatohf.  307;  Isaac  v.  Abrams,  14  0.  G.  862.  The  advantages 
arising  from  the  plaintiff's  improved  furnace  are  very  great,  as  the 
record  shows, — among  tbem,  that  it  admits  of  a  higher  pressore  of 
air,  diminishes  the  labor  attending  the  operation  of  smelting,  increases 
the  product  while  diminishing  the  cost,  and  lessening  (if  not  avoid- 
ing) the  danger  of  chilling.  Indeed,  so  great  are  the  advantages 
that  it  has  virtually  driven  the  old  form  of  furnace  out  of  use,  where 
the  business  of  smelting  is  largely  carried  on. 

3.  Was  the  matter  covered  by  the  claim  embraced  in  the  original 
patent  ?  The  claim  itself  certainly  was  not.  The  matter  claimed, 
however,  as  certainly  was.  The  specifications  originally  filed  say, 
among  other  things : 

"This  invention  relates  to  furnaces  for  smelting  iron  ore,-  and  has  for  its 
object  to  disptinse  with  the  tymp  or  f  orehearth  ['  tymp',  we  see,  is  used  synony- 
mously with  'forehearth  '1  and  the  wall  stone,  now  in  common  use  in  iron 
biast-furnaces,  and  to  replace  the  tymp  arrangement  by  such  a  coustruction 
as  allows  the  slag  to  be  tapped  directly  from  the  hearth.  *  *  ♦  My  fur- 
nace has  no  tymp,  [that  is,  no  forehearth,]  and  the  sides  of  the  hearth,  whether 
round  or  square,  extend  clear  round  to  the  bottom  stone,  the  usual  opening 
being  made  in  the  lower  part  of  the  health  for  the  discharge  of  the  iron." 

This  language  is  as  clear  a  description  of  the  closed  breast  furnace 
•8  could  well  be  written.  Calling  it  a  closed  breast  furnace  would 
not  be  clearer.  A  furnace  built  in  accordance  with  this  language 
would  necessarily  be  closed  breasted. 

The  other  element  of  the  claim, — "where  the  slag  is  discharged 
through  an  opening  or  openings  cooled  by  water," — ^is  no  less  clearly 
described. 

The  drawings  originally  filed  show  the  same.  The  claim  might, 
therefore,  have  been  embraced  in  the  patent  as  first  issued,  or  in- 
trodneed  into  the  reissne  without  changing  the  specifications.  Tiie 
change  subsequently  made  simply  expresses  the  same  thing  in  dif- 
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fereni  terms.  The  claim  is  not,  therefore,  an  enlargement  of  the 
invention  as  shown  by  the  patent-office  or  the  patent.  That  such 
additional  claims,  omitted  through  "inadvertence,  accident,  or  mis- 
take," may  be  secured  by  means  of  a  reissue,  if  applied  for  within 
reasonable  time,  is  not  open  to  question.  Two  years  seems  to  have 
become  the  measure  of  reasonableness,  or  limit  of  time,  within  which, 
ordinarily,  the  application  must  be  made.  Here  it  was  made  a  little 
after  the  expiration  of  one  year.  Whether  the  omission  occurred 
through  "inadvertence,  acoideot,  or  mistake"  is  (in  cases  proper  for 
amendment)  a  question  for  the  commissioner.  The  learned  counsel 
for  defendants  think  Miller  v.  Brats  Co.,  104  U.  S.  350,  worked  a 
change  in  this  respect,  prohibiting  the  introduction  of  new  claims 
under  all  circumstances.  This  is  a  mistake.  Such  a  result  conld 
only  follow  a  repeal  or  disregard  of  the  statute  governing  this  sub- 
ject. Miller  v.  Brass  Co.  simply  applied  the  equitable  doctrine  of 
estoppel  to  a  patentee  who,  after  inexcusable  delay,  (during  which 
others  may  be  presumed  to  have  acted  on  the  reasonable  inference 
that  all  not  claimed  in  the  patent  has  been  dedicated  to  the  public) 
sought,  by  means  of  a  reissue,  to  enlarge  the  scope  of  his  patent  so 
as  to  embrace  and  prohibit  such  acts.  My  understanding  of  this 
case,  and  its  bearing  on  this  subject,  was  fully  expressed  in  Combined 
Patents  Can  Go.  v.  Lloyd,  11  Fed.  Bep.  149.  Subsequent  cases  have 
contained  nothing  different. 

Second.  Has  the  claim  been  infringed  ?  This  question  also  must 
be  decided  against  the  defendants.  Their  furnaces  are  built  with 
closed  breasts,  distinguishable  in  no  material  respect  from  the  plain- 
tiff's, and  have  water-cooled  slag  discharges  leading  directly  from  the 
hearth.  It  is  no  answer  to  say  that  these  slag  discharges  are  not 
water-cooled  to  the  same  extent  as  plaintifiF's ;  nor  that  the  defendants 
do  not  use  the  cinder-notch,  which  is  made  the  subject  of  plaintiff's 
seventh  claim,  and  designed  to  regulate  more  completely  the  dis- 
charge of  molten  cinder.  As  we  have  seen,  the  plaintiff's  patent  con- 
templates the  use  of  the  slag  discharge  without,  as  well  as  with,  this 
notch.  If  it  were  true  that  the  slag  discharge  embraced  in  the  first 
claim  contemplated  the  constant  employment  of  the  cinder-notch,  the 
only  difference  betweeh  the  defendants'  discharge  and  the  plaintiff's, 
thus  constructed,  would  seem  to  be  in  the  size  and  form  of  the  open- 
ing, and  the  degree  of  water-cooling;  which  would  not  be  material. 

Thus  far  we  have  not  alluded  to  the  suit  brought  in  the  Western 
district  of  this  state,  founded  on  this  patent,  against  the  Dunbar  Fur- 
nace Company  and  others,  in  1877,  which  appears  to  have  involved 
the  questions  now  presented,  and  in  which  a  decree  was  entered  for 
the  plaintiff.  While  the  decree  was  not  final,  it  w&s,  under  the  cir- 
cumstances, entitled  to  little,  if  any,  less  weight  on  that  account.  No 
opinion  was  filed,  and  the  defendants  here  insisted  np<m  being  heard 
as  if  the  questions  had  not  previously  been  considered.  The  plaintiff 
seeming  in  some  measure  to  acquiesce  in  this,  I  bav«  so  heard  them. 
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Had  I  reached  a  difiere&t  eonelaaioii,  however,  I  woold  not  have  acted 
upon  it  witfaoat  a  rehearing  before  the  circuit  judge  who  entered  the 
decree  referred  to. 

A  decree  will  be  entered  for  the,  plaintiff  Id  pursaanee  of  this  opin- 
ion. 

NOTE. 

Seistua.  . 

When  original  and  rciasne  for  differoit  ioventiow,  latter  void.  Heald  ▼.  Bioe,  IM 
U.  8.  737;  GosUug  v.  Roberts,  1  Sup.  Ct  Hep.  26. 

Identity  of  original  and  reissue  question  of  law  for  court.  Heald  v.  Rice,  104  U.  S. 
737. 

Where  original  claims  combination,  and  r^ssue  claims  combination  of  smaller  num- 
ber of  elemenla,  reissue  void.  Mathews  v.  Machine  Co.,  105  XT.  8.  54 ;  Bantz  v.  Frantz, 
Id.  160;  Jolinson  v.  Bailroad  Co.,  Id.  539;  Qage  v.  Herring,  2  Sup.  Ut  Sep.  819 ;  Clem- 
ents V.  Odorless  Co.,  3  Sup.  Ct.  Bep.  625. 

Reissue  claims  broader  than  original  claims,  void.  Moffltt  v.  Bogers,  I  Sup.  Ct.  Rep. 
70;  McMurray  v.  Mallory,  4  Sup.  Ct.  Hep.  876 ;  Turner  &  SeymonJ-  Co.  v.  Dover  Oo.,  4 
8np.  Ct.  Rep.  401 ;  Mahn  v.  Harwood,  5  Sup.  Ct.  Rep.  174 ;  Toirent  ib  Arms  Co.  T. 
Sodgers,  5  Sup.  Ct.  Rep.  601 ;  Wollensak  v.  Keiher,  5  Sup.  Ct.  Rep.  1137 ;  Miller  t. 
Forec,  6  Sup.  CI.  Hep.  204;  Brown  T.Davis,  6  Sup.  Ct  Rep.  379;  Yale  Lock  Co.  v. 
Sargent,  6  Sup.  a.  Rep.  935. 


Johnson  v.  Wilcox  &,  Gibbs  S.  M.  Co.* 
(Cfircvit  Court,  8.  D.  Nm  York.    May  31, 1886.) 

1.  Patents  fob  Intbntiokb— Assignment  before  Issttb. 

When  an  assignment  is  made  ponding  an  application,  or  in  contemplation 
of  an  application,  for  letters  patent,  it  is  fair  to  assume  that  the  parties  con- 
tract with  reference  to  the  legal  title  which  they  expect  will  then  be  granted. 

2.  Same— Invention  ob  Impkovemknt. 

The  word  "invention  "or  "improvement,  "when  used  in  an  assignment  with 
reference  to  a  pending  application,  refers  to  the  subject-matter  of  the  grant, 
and  not  to  a  possible  future  title  which  may  be  granted  oat  of  personal  con- 
sideration for  the  inventor,  i.  «.,  an  extended  term. 
8.  Sake — Covenant  Cokstkued. 

A  covenant  by  the  owner  of  an  invention  to  assign  to  himself  and  another 
jointly  "said  letters  patent  about  to  be  issued, "  does  not  embrace  the  interest 
of  the  assignor  in  extending  the  patent. 

S.  O.  Clarke  and  Edwin  B.  Smith,  for  plaintiff. 
Stephen  A.  Walker,  for  defendants. 

WaUjaob,  J.  The  demurrer  to  the  complaint  is  not  well  taken, 
unless  an  assignment  by  an  inventor  of  his  "right,  title,  and  interest 
in  said  improTement,"  without  more,  carries  to  the  assignee  title  to 
an  extension  of  the  original  patent.  The  defendant  relies  in  sup- 
port of  the  demurrer  upon  Hendrie  t.  Saylet,  98  U.  S..  546.  In  that 
ease  the  assignment  was  of  "all  the  right,  title,  and  interest  whatever 
vhieb  we  now  have,  or  by  letters  patent  would  be  entitled  to  have, 
and  possess  in  the  aforesaid  invention,  to  the  full  extent  and  manner 

'  Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
v.27F.no.lO — U 
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in  whioh  the  same  would  have  been,  or  couid  be,  held  and  enjoyed 
foy  U8  had  this  assignment  never  been  made."  The  court,  in  the 
opinion  of  Mr.  Justice  Guffobd,  cite  with  approval  the  case  of  Glum 
V.  Brewer,  2  Cunt.  G.  0.  620.  In  that  aaee  Gdbtis,  J.,  used  thia 
language : 

"I  am  incliaed  to  the  opinion  that  a  sale  of  <the  invention '  before  letters 
patent  are  obtained  does  not  necessarily  carry  with  it  the  exclusive  right  for 
the  extended  term,  because  this  right  is  not  a  mere  incident  of  the  invention. 
Its  existence  is  made  to  depend,  not  only  on  matter  which  is  subsequent  to 
the  invention,  but  exclusively  personal  to  the  inventor  himself;  and  only  he 
or  his  personal  representatives  can  obtain  it.  This  may  distinguish  the  case 
from  CarTUin  v.  Bowles,  2  Brown,  Ch.  80.  But  at  the  same  time  it  must 
be  admitted  that  where  an  inventor  has,  in  terms,  sold  to  another  person  a 
part  of/his  invention,  he  has  done  that  which  is  quite  consistent  with  tlie  in- 
tent to  have  that  ether  person  participate  in  all  the  riglits  which  he  as  an  in- 
ventor can  acquire  bylaw;  and  that  where  the  invention  is  the  subject  sold, 
it  would  be  natural  to  find  in  the  instrument  of  sale  something  showing  an 
intention  that  the  purchaser  should  be  interested,  not  merely  in  the  letters 
patent,  but  in  any  extension  thereof  securing  the  exclusive  right  to  the  same 
invention  which  was  the  subject  of  the  sale.  Taking  the  whole  of  this  deed 
together,  I  think  it  quite  clear  such  was  the  intention  of  its  parties.  It  su- 
peradds to  the  words  '  my  invention '  the  words  •  rights  and  property  that  I 
may  have  from  any  letters  patent  for  the  same.'  These  terms  are  broad 
enough  to  include  the  extended  letter  patents  now  in  question." 

In  Hendrie  v.  Saylee  the  cases  of  Railroad  Co.  v.  Trimble,  10  Wall. 
367,  and  Nicholson  Pavement  Co.  v.  Jenkins,  H  Wall.  452,  are  also 
cited  as  pertinent.  In  both  of  these  cases  the  assignment  was  not 
merely  of  the  invention,  but  also  of  all  the  rights  of  the  inventor  to 
letters  patent  "which  are  or  may  be  granted."  In  the  latter  case  the 
court,  by  Mr.  Justice  Diivts,  delivering  the  opinion,  say: 

"Manifestly,  something  more  was  intended  to  be  assigned  than  theintermt 
then  secured  by  letters  patent.  The  words  « to  the  full  end  of  the  term  for 
which  the  said  letters  patent  are  or  may  be  granted '  necessarily  import  an 
intention  to  convey  both  a  present  and  future  interest,  and  it  would  be  a 
narrow  rule  of  construction  to  say  that  they  were  designed  to  apply  to  a  re- 
issue merely,  when  the  invention  itself,  by  the  very  words  of  the  assignment, 
is  transferred." 

Assuming  that  an  assignment  of  the  inventor's  interest  in  the  "im- 
provement" is  the  same  thing  as  an  assignment  of  his  interest  in  an 
"invention,"  the  authority  upon  whioh  the  defendant  relies,  when 
considered  in  reference  to  the  facts  of  the  particular  case,  does  not 
sustain  the  defendant's  contention ;  and  the  present  case  falls  directly 
within  the  distinction  suggested  by  Gobtis,  J.,  in  Clum  v.  Brewer. 
When  an  assignment  is  made  pending  an  application,  or  in  contern* 
plation  of  an  application  for  letters  patent,  it  is  fair  to  assume  that 
the  parties  contract  with  reference  to  the  legal  title  which  they  expect 
will  then  be  granted.  As  is  said  in  Woodworthy.  Sherman,  by  Stobt, 
J.,  (3  Story,  178:) 

"In  the  first  place,  the  grantor  or  assignor  cannot  be  presumed  to  have  re- 
ceived any  compensation  or  consideration,  except  for  the  very  thing,  and  to 
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(he  very  extent,  wbich  the  language  properly  indicates.  In  the  next  plaeCr 
no  court  fs  at  liberty  to  add  to  the  terms  used  any  meaning  beyond  their 
ordinary  import,  unless  there  are  some  supplementary  expressions  to  Justify 
such  a  construction." 

The  word  "invention"  or  "improvement,"  when  used  in  reference 
to  a  pending  application,  naturally  refers  to  the  subjeot-matter  of 
the  expected  grant,  and  would  seem  more  appropriately  to  refer  to 
that  alone  than  to  a  possible  futore  title  which  may  be  granted  out 
of  personal  consideration  for  the  inventor.  It  has  been  held  in  sev- 
eral cases  in  .the  circnit  court  that  an  assignment  of  an  interest  in  an 
invention,  and  letters  patent  therefor,  made  before  the  expiration  of 
the  original  term;  does  not  carry  with  it  any  interest  in  a  subse* 
qaently  extended  term,  unless  the  agreement  contains  a  specific  pro- 
vision  to  that  effect.  Gear  v.  Grosvenor,  6  Fisher,  321;  WetheriU  v. 
Zinc  Co.,  Id.  60;  Holmes  v.  Sprague,  4  0.  G.  581. 

The  complainant  in  this  case  alleges  that  the  plaintiff  entered  into 
a  written  contract  with  one  Emory,  in  which  it  was  agreed  that  the 
latter  "shoald  advance  certain  sums  of  money,  which  wotlld  be 
required  to  take  out  said  (original)  letters  patent;  and  that  the 
former,  in  consideration  thereof,  should  assign  to  himself  and  said 
Emory  jointly  said  letters  patent  about  to  be  issued,"  and  that  said 
contract  was  duly  recorded  in  the  patent-office.  Within  all  the 
authorities,  such  an  assignment  would  not  carry  the  interest  of  the 
patentee  in  extending  letters  patent.  The  defendant's  argument  is 
based  upon  the  recital  contained  in  the  original  letters  patent, — "he 
(the  inventor)  having  assigned  his  right,  title,  and  interest  in  said 
improvement  to  himself  and  Francis  F.  Emory."  This  recital  should 
not  be  construed  to  countervail  the  allegation  in  the  bill  of  an  assign- 
ment of  the  letters  patent  merely.  If  the  case  were  to  be  decided 
apon  this  consideration  alone,  the  demurrer  would  have  to  be  over* 
ruled. 

Judgment  is  ordered  for  the  plaintiff  on  the  demurrer,  unless  the 
defendant  answers. 


Mat  9.  CouNTT  of  Fohd  dd  Lao.* 

{OireuU  Oourt,  E.  D.  Witeonrin.    May  15, 1886.) 

L  Patents  for  Ihvbntioiis — lirvmnriON. 

To  be  patentable,  a  thing  must  not  only  be  new  and  uielol,  but  mut  amount 
to  an  inyention  or  discovery. 

i.  SaKK— COMBHIATIONB. 

Each  and  all  of  the  separate  parts  of  a  combination  may  be  old  and  well 
known.  Nevertheless,  if  the  combination  is  new,  produces  a  mew  and  usef  .il 
result,  and  requires  more  tlian  mere  mechanical  slull  to  produce  it,  it  is  pat- 
entable. 

>8clited  by  Cbarlee  0.  Linthioum,  Esq.,  of  the  Oiicago  bar. 
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8.  Saiib— PioNxfcs  Inventohs— Improvers. 

A  patent  original  in  its  character  la  entitled  to  a  broader  oongtruction  tban 
one  wliich  is  for  a  mere  improvement, 
4.  Saub — Infringemknt. 

An  infringement  takes  place  whenever  a  party  avails  himself  of  the  inven- 
tion of  the  patentee  without  such  variation  as  will  constitnte  a  new  discovery. 
6.  Same — What  Infrikoes. 

Whether  or  not  one  machine  is  an  infringement  of  another  does  not  neces- 
sarily depend  upon  whether  the  mechanical  constructions  are  different,  bnt 
whether  the  new  idea  is  completely  embodied  in  the  structure  as  fonnd. 

6.  I^AMK — Hkchanioal  EqutVAi/Eina.. 

A  mere  mechanical  substitute  for  a  thing  must  be  regarded  as  the  thing  it- 
self. 

7.  Same — Defined. 

Mechanical  devices  are  equivalents  when  skillful  and  experienced  workmen 
know  that  one  will  produce  the  same  result  as  another. 

8.  Same— Qdestion  for  Jury. 

Whether  the  defendant  has  used  substantially  the  same  means,  or,  in  other 
words,  mechanical  equivalents,  to  accomplish  the  same  result,  is  a  question 
for  the  jury  to  determine. 

9.  Same — Infrinoembnt — Difference  in  Deoree. 

To  constitute  an  infringement,  it  is  not  necessary  that  the  result  accom- 
plished should  be  precisely  the  same  in  degree  as  that  of  the  inventor,  but  it 
must  be  the  same  in  kind. 
IQ.  Same— Expert  Testimony,  Force  of. 

The  testimony  of  a  mechanical  expert,  in  a  suit  for  infringement,  must  be 
tried  by  the  same  tests  that  are  applied  to  the  evidence  of  other  witnesses; 
and  it  must  receive  just  such  credit  and  weight  as  it  appears  to  be  entitled  to 
from  all  the  circumstances,  and  no  more. 
11.  SA3fB— Damages— Established  Rotaitt. 

A  fixed  royalty,  at  which  the  right  to  use  the  patented  device  was  sold,  be- 
ing  shown,  such  royalty  constitutes  the  proper  measure  of  damges. 
13.  Same— Interest  on  Damages. 

In  this  case  the  jury  were  instructed  that  if  they  allowed  damages  they. 
should  also  allow  interest  at  the  rate  of  7  per  cent,  from  the  date  of  com- 
mencing suit. 

Snit  at  law  to  recover  damages  for  infringement  of  letters  patent 
No.  25,662,  granted  to  Edwin  May,  October  4, 1859,  for  improvements 
in  the  construction  of  prisons,  extended  October  4, 1873,  for  seven 
years,  damages  being  claimed  only  for  infringements  committed  within 
the  extended  term.  Defendant  pleaded — First,  the  general  issue; 
second,  the  statute  of  limitations  of  the  <state  of  Wisconsin  as  to  so 
much  of  the  cause  of  action  as  was  for  the  alleged  infringements  com- 
mitted prior  to  the  twenty-ninth  day  of  September,  1879,  (six  years 
before  the  suit  was  commenced ;)  third,  lack  of  novelty,  in  that  one 
Badcliff,  then  a  prisoner  in  the  state  prison  at  Waupun,  Wisconsin, 
was  the  original  inventor;  and, /o«r(ft,  prior  use  at  said  Waupun. 

G.  W.  Hazelton,  Edward  Taggart,  and  M,  C.  Bureh,  tot  plaintifi. 

Shepard  d  Shxpard  and  P.  F.  Duffy,  for  defendant. 

Dyer,  J.,  {eharging  jury.)  This  is  a  suit  at  law  to  recover  damages 
for  the  alleged  infringement  of  a  patent  granted  to  Edwin  May,  on 
the  fourth  day  of  October,  1859.  As  you  are  aware,  when  a  party  in- 
vents a  new  and  useful  device  or  improvement,  the  laws  of  the  United 
States  provide  that,  for  a  limited  term  of  years,  he  ^hali  have  an  ex- 
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clasive  property  right  in  sach  inveotion,  which  means  the  sole  and 
ezclnsive  privilege  of  manufacturing,  using,  and  selling  the  same. 
If  the  sabject-matter  of  a  patent  possesses  the  requisites  of  novelty 
and  utility, — if  it  constitutes  an  invention  or  discovery, — the  owner 
of  the  patent,  and  of  the  rights  secured  by  it,  will  be  protected  against 
the  use  of  it  by  any  other  person  without  his  consent.  A,s  the  product 
of  bis  inventive  faculty,  the  invention  is  just  as  much  the  property  of 
the  inventor  as  his  house  or  farm,  and  no  man  has  the  right  to  ap- 
propriate it  to  his  own  use,  against  the  patentee's  will,  any  more  than 
be  has  to  take  from  him  his  house  or  farm.  The  laws  of  the  United 
States  on  this  subject  are  designed  to  encourage  meritorious  and  use- 
ful inventions,  and  to  protect  their  owners  in  the  profitable  enjoyment 
of  them  during  the  period  fixed  by  the  statute.  If,  therefore,  a  new 
and  useful  invention,  covered  by  a  valid  patent,  is  exhibited  in  this 
ease,  and  if  the  defendant  has  unlawfully  pirated  upon  it,  the  plain- 
tiff is  entitled  to  recover  damages  on  account  of  such  invasion  of  her 
rights,  the  same  as  if  she  had  suffered  disturbance  of  any  other  prop- 
erty right.  As  I  have  said,  the  patent  in  suit  was  granted  October 
4,1859.  The  term  of  the  patent  was  14  years;  so  that  the  original 
term  expired  October  4,  1873.  But,  as  provided  by  law,  the  patent 
vas  renewed  and  extended  for  the  further  term  of  seven  years  from 
and  after  the  expiration  of  the  first  term;  so  that  the  patent  contin> 
ned  in  force  until  the  fourthi  day  of  October,  1380,  when  it  finally  ex- 
pired. It  seems  that  on  the  twenty-seventh  day  of  February,  1880, 
the  patentee,  Edwin  May,  died,  andj  in  the  course  of  administration 
of  his  estate,  there  was  a  sale  of  all  rights  under  the  patent,  by  the 
administrator,  to  the  plaintiff,  who  became  the  owner  in  law,  on  the 
sixth  day  of  March,  1882,  of  all  rights  of  action  and  claims  for  dam- 
ages on  account  of  infringements  of  the  patent  which  accrued  prior 
to  October  4, 1880. 

It  is  charged  by  the  plaintiff  that  between  the  fourth  day  of  Octo- 
ber, 1873,  when  the  patent  was  extended,  and  the  fourth  day  of  Oc- 
tober, 1880,  when  it  finally  expired,  the  defendant,  the- County  of 
Pond  du  Lac,  wrongfully,  and  "without  license  from  the  plaintiff  or 
her  assignor,  or  the  patentee,  used  a  mechanical  apparatus  which 
was  an  infringement  of  the  patent;  and  it  is  on  account  of  this 
alleged  use  that  the  plaintiff  seeks  to  recover  damages.  The  pat- 
ent relates  to  an  alleged  new  and  useful  improvement  in  the  construc- 
tion and  operation  of  prisons.  The  evident  object  of  the  improvement 
is  to  avoid  the  necessity  uf  actual  contact  with  the  prisoners,  while  the 
keeper  can  observe  their  movements,  and,  with  security  to  himself, 
control  them.  The  patent  is  what  is  known  as  a  combination  me- 
chanical patent,  and  the  utility  of  the  thing  or  things  patented  is  ap- 
parent, I  think,  at  a  glance.  To  construct  a  jail  or  prison  so  that 
prisoners  can  be  safely  kept,  and  their  movements  controlled,  and  so 
that  the  jailer  is  at  the  same  time  secured  from  violence,  is  without  doubt 
a  beneficial  object.    A  model  of  the  patentee's  improvement  has  been 
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exhibited  to  yon.  In  practical  Operation  of  the  alleged  inyention,  ag 
stated  in  the  specifications  of  the  patent,  the  jailer,  upon  going  into 
the  ontside  entrance,  is  separated  from  the  hall  or  room  in  which  the 
prisoners  may  be  by  an  angle  door,  which  is  locked,  and  which,  from 
its  peculiar  shape,  enables  him  to  observe  all  parts  of  the  hall,  and 
the  movements  of  the  prisoners.  Upon  opening  a  small  side  door, 
(which  side  door  has  no  relation  to  the  patent,)  he  has  access  to  a 
crank,  which  operates  the  doors  in  the  partition  between  the  first 
room  and  the  rooms  adjoining  the  cells,  by  means  of  an  endless  chain 
or  rope,  which  passes  around  a  dram,  and  is  attached  to  a  hinge  or 
joint  of  a  lever  connected  with  the  partition  doors.  Prisoners  in  the 
first  room  or  hall  being  ordered  to  retire  through  these  doors,  the 
doors  are  then  fastened  by  operating  the  crank  before  mentioned. 
The  keeper  may  then  unlock  the  angle  door,  and  pass  into  the  first 
hall  or  corridor,  and  is  separated  from  the  prisoners  by  the  partition 
between  it  and  the-room  beyond.  Then,  the  prisoners  being  ordered 
to  their  respective  cells,  the  doors  of  the  cells  may  be  fastened  by 
operating  a  lever  in  the  first  corridor  connected  with  bars,  which, 
upon  being  drawn  by  means  of  connecting  bolts,  secures  the  doors. 
The  keeper  may  then  pass  in  and  lock  the  cell  doors,  and  thus  a 
partition  or  iron  grating  is  all  the  time  kept  between  the  prisoners 
and  the  keeper. 

There  are  four  claims  in  the  patent,  but  it  is  not  contended  that 
the  defendant  infringes  the  second  claim.  The  first,  third,  and  fourth 
claims  are  here  involved.  The  first  claim  is  for  the  angle  door,  when 
constructed  and  operated  substantially  as  set  forth,  in  combination 
with  the  lock  or  bolt  which  secures  it  so  as  to  prevent  entrance  through 
it  from  within  to  the  outside.  The  third  claim  is  for  the  endless  chain 
or  rope,  in  combination  with  the  levers  by  which  the  partition  doors 
are  operated,  when  constructed  and  operated  substantially  as  and  for 
the  purposes  set  forth.  The  fourth  claim  is  for  the  combination  and 
arrangement  of  the  levers,  bars,  and  bolts  or  lugs  connected  with  the 
cell  doors,  when  operated  from  without  the  grating,  substantially  as  and 
for  the  purposes  set  forth. 

Now,  I  suppose,  gentlemen,  that  you  understand'  just  what  these 
claims  are.  The  first  claim,  yon  will  understand,  [illustrating  from 
the  model,]  is  for  this  door,  which  is  called  an  "angle  observation 
door,"  and  the  fastening  of  that  door,  which  is  just  inside  this  little 
space  into  which  the  door  opens.  The  second  claim  (the  third  claim, 
as  mentioned  in  the  patent ;  the  second  claim  in  question  here)  is  for 
this  endless  chain  or  rope,  in  combination  with  the  levers,  D, — that 
is,  the  levers  with  which  it  connects  here;  and  by  means  of  which 
these  doors — the  doors  in  this  partition  between  the  first  corridor  and 
the  cell  rooms — are  operated;  and  the  last  claim  is  for  this  lever  in> 
side  the  corridor,  in  connection  with  the  bars  and  bolts  and  lugs,  by 
means  of  which  the  cell  doors  are  operated.  These  are  the  several 
claims  said  to  be  infringed,  and  each  is  known  as  a  combination  claim ; 


Digitized  by 


Google 


HAT  V.  OOUNTT  OF  FOND  DD  LAO.  695 

that  is,  each  is  a  claim  for  a  eombination  of  aeyeral  meobanical 
structures. 

The  patent  law  recognizes  as  patentable  an  improvement  in  any 
art  or  mechanical  construction  or  combination  which  is  nsefal  to  the 
public,  and  not  before  known.  To  be  patentable,  a  thing  mast  not 
only  be  new  and  useful,  bat  must  amount  to  an  invention  or  discoT- 
eiy.  Although  the  result  is  produced  by  a  mechanism  which  com- 
bines old  mechanical  elements  or  powers,  without  the  use  of  iany  new 
element,  the  true  question  in  sacb  a  ease  is  whether  the  combination 
of  elements  by  the  patentee  is  new.  If  they  have  never  been  com- 
bined together  in  the  manner  stated  in  the  patent,  and  if  the  combi- 
nation is  new  and  useful,  not  being  the  result  of  mere  mechanical 
skill,  bat  of  invention,  then  it  is  patentable.  Each  and  all  of  the 
separate  parts  of  a  combination  may  be  old  and  well  known.  The 
combination  may  contain  the  lever,  the  pulley,  the  wheel,  and  other 
veil-known  and  long-used  devices  which  would  not,  separately,  be 
patentable ;  nevertheless,  if  the  combination  is  new,  and  produces  a 
new  and  useful  result,  it — ^that  is,  the  combination — ^is  patentable. 
Almost  all  combination  structares  are  made  op  of  separate  parts  and 
elements  which  are  old  and  well  known,  and  if  that  fact  alone  would 
invalidate  a  patent,  some  of  the  most  valuable  inventions  of  the  pres- 
ent day  would  at  once  become  the  common  property  of  the  public, 
and  valneless  to  their  owners.  The  law  does  not  encourage  or  sanc- 
tion the  defeat  of  combination  patents  on  the  ground  that  the  several 
parts  are  old,  if  the  combination  is  new  and  useful. 

The  patent  here  in  question  has  been  passed  upon  by  the  late  cir- 
cuit justice  of  this  circuit,  (Mr.  Justice  Da  vis,)  in  a  suit  at  law  like  this, 
to  recover  damages  for  infringement.  As  appears  from  his  charge 
to  the  jury,  which  we  have  before  as,  no  combination  was  shown,  as 
none  is  shown  here,  anticipating  May's  invention.  In  that  case,  as 
in  this,  the  questions  of  originality,  novelty,  and  patentability  arose 
upon  the  patent  itself,  and  the  mechanical  structure  patented;  and 
Judge  Davis  held  the  patent  valid,  and  instructed  the  jury  that  the 
combination  patented,  exhibited  invention,  and  was  entitled  to  pro- 
tection. That  ruling,  thas  made  in  this  circuit,  by  my  official  supe- 
rior, ought  to  be  controlling  here,  and  I  regard  it  as  controlling;  the 
same  patent  being  involved  in  both  cases,  and  it  not  appearing  that 
anything  materially  different  is  shown  here  from  what  was  shown 
there.  Judge  Davis  says  that  the  May  patent  is  really  for  a  method 
unknown  before  of  bolting  prison  doors  without  coming  in  contact 
with  prisoners.  "To  do  this  in  the  way  shown,"  he  said,  "is  patent- 
able, and  he  is  to  be  considered  as  the  original  combiner  of  this  me- 
chanical arrangement  so  as  to  produce  the  intended  result.  In  doing 
this,  he  has  used  nothing  new,  nor  was  he  required  to  do  it.  Bolts, 
bars,  locks,  levers,  and  pulleys  are  all  old;  but  the  patentee  used 
them  in  such  a  way  that  the  jailer  can  control  the  prisoners  by  work- 
ing the  doors  while  remaining  away  from  the  prisoners.    It  is  the 
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vorking  of  the  doors  so  as  to  avoid  the  neoessitj  of  «etnal  contact 
'with  the  prisoners,  which  is  his  invention.  This  is  his  idea,  as  he 
has  carried  it  into  successful  practice."  This  was  the  view  taken 
of  this  patent  by  Jadge  Davis  in  the  Indiana  case,  and  in  that  view 
I  fully  concur.  The  patentee  was  a  pioneer  in  the  field.  His  pat> 
ent  was  an  original  one.  He  did  not,  so  far  as  is  shown  here,  merely 
construct  an  improvement  on  a  structure  previously  patented.  As 
Judge  Davis  said,  he  was  the  original  combiner  of  the  various  parts 
of  bis  apparatus,  arranging  them  so  as  to  produce  a  new  and  useful 
result. 

The  claims  of  the  patent  are  to  be  read  in  the  light  of,  and  in  con- 
nection  with,  the  specifications.  This  is  an  elementary  principle  in 
patent  law,  and,  so  reading  them, — that  is,  reading  them  in  the  light 
of  what  was  sought  to  be  accomplished, — it  does  not  do  to  say  that 
the  mere  connection  of  a  lever  with  bars  and  bolts,  or  the  connection 
of  a  lever  with  an  endless  chain,  or  the  mere  attachment  of  a  lock  to 
a  door,  or  the  mere  construction  of  a  door  of  peculiar  shape,  does 
not  constitute  invention.  The  adjustment  of  the  apparatus,  the  re- 
lation of  the  diiferent  combinations  to  the  jail  or  prison,  the  objects 
sought,  and  the  results  attained,  are  all  to  be  considered ;  especially 
in  a  patent  like  this,  original  in  its  character,  and  therefore  entitled 
to  a  broader  construction  than  one  which  is  for  a  mere  improve* 
ment  on  something  of  the  same  nature  which  has  been  previously 
invented.  This  would  be  naturally  and  was  undoubtedly  the  view 
taken  of  this  patent  by  Judge  Davis,  and  I  think  it  the  correct  view. 
So  the  conclusion  is  that  the  patent  in  suit  was  valid,  and  that  the 
combinations  therein  described  were  patentable. 

All  this  it  was  perhaps  unnecessary  to  say  to  you,  because  the 
only  question  which  it  is  necessary  for  you  to  consider  is  whether  the 
structures  need  by  the  defendant  county,  in  its  jail,  are  an  infringe- 
ment of  the  May  invention.  But,  in  view  of  the  discussion  at  the 
bar,  I  desired  counsel  to  fully  nnderstand  the  view  which  the  coart 
takes  of  the  patent,  and  of  the  patentability  of  this  invention.  If, 
then,  you  find  that  in  all  or  either  of  the  claims  here  in  question, 
namely,  the  first,  third,  and  fourth,  the  defendant  has  been  guilty  of 
infringement  as  charged,  then  the  plaintiff  should  have  a  verdict. 
If  yon  find  that  neither  of  the  claims  was  infringed,  then  the  de- 
fendant should  have  your  verdict.  What  constitutes  an  infringement 
in  a  case  like  this  is  so  well  defined  in  a  charge  of  the  court  to  a  jury 
in  a  reported  case  I  have  before  me,  that  I  read  to  you  from  the 
printed  volume : 

"An  infringement  takes  place  whenevera  party  avails  himself  of  the  inven- 
tion of  tlie  patentee  witliout  such  variation  as  will  constitute  a  new  diacovery. 
An  infringement  involves  substantial  identity,  whether  that  identity  is  de- 
scribed by  the  terms,  '  the  same  principle,'  *  same  modus  operandi,'  or  any 
other.  It  is  a  copy  of  the  thing  described  in  the  specifications  of  the  patentee, 
either  without  variation,  or  with  only  such  variations  as  are  consistent  witli 
its  being,  in  substance,  the  same  thing.    No  certain,  definite  rule  can  be  stated 
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by  which  to  determine  unerringlv,  in  every  case,  what  will  amount  to  sub* 
atantial  identity.  The  jury,  guided  by  general  principles,  must  rletenniiie 
each  case  upon  its  own  circumstances.  If,  however,  the  invention  of  the 
patentee  be  a  macliine,  or  an  improvement  on  a  machine,  it  will  be  infringed 
by  a  machine  which  incorporates  in  its  structure  and  operation  the  substance 
of  the  invention ;  that  is,  by  an  arrangement  of  its  mechanism  which  performs 
the  same  service,  or  produces  the  same  effect,  in  the  same,  or  sobstantially  the  - 
same  way.  The  question  is  whether  the  given  effect  is  produced  substan- 
tially by  the  same  mode  of  operation,  and  the  same  combination  of  powers 
and  devices  in  both  machines.  Mere  colorable  or  evasive  differences  can- 
not defeat  the  right  of  tlie  original  inventor.  The  inquiry,  therefore,  should 
be  whether  the  defendanf^  device  is,  in  substance  and  effect,  a  coloiHble 
evasion  of  the  plaintiff's  contrivance,  or  whether  it  is  really  a  new  and  sub- 
stantially different  thing.  If  the  defendants  have  taken  the  same  general 
plan,  and  applied  it  for  the  same  purpose,  and  produced  the  same  effect,  in  sub- , 
atantially  the  same  mode,  although  they  have  varied  the  form  or  construction 
merely,  it  will  still  be,  substantially,  in  contemplation  of  the  patent  law,  the 
same  thing;  otherwise  it  will  not.  Whether  or  not  one  machine  is  an  in- 
fringement of  another,  therefore,  does  not  necessarily  depend  upon  whether 
the  mechanical  constructions  are  different;  but  the  question  is  whether,  what- 
ever be  the  mechanical  construction,  the  latter  machine  contains  the  means 
or  combination  found  in  the  previous  machine;  whether,  taking  the  structure 
as  you  find  it,  yon  see  the  new  idea  completely  embodied  in  it.  •  *  •  If 
the  defendants  have  only  varied  their  combination  by  employing  well-known 
mechanical  substitutes  for  some  one  or  more  material  elements  or  parts  of  the 
plaintiff's  combination,  then  there  is  an  infringement;  for  a  mere  known 
mechanical  substitute  for  a  thing,  for  the  purpose  of  determining  the  question 
in  issue,  must  be  regarded  as  the  thing  itself.  *  *  *  When,  in  mechan- 
ics, one  device  does  a  particular  thing,  or  accomplishes  a  particular  result, 
every  other  device  known  and  used  in  mechanics,  which  skillful  and  expe- 
rienced workmen  know  will  produce  the  same  result,  or  do  the  same  particular 
thing,  is  a  known  mechanical  substitute  for  the  lirst  device  mentioned,  for 
doing  the  same  thing  or  accomplishing  the  same  result,  although  the  first  de- 
vice may  never  have  been  detaciied  from  its  work,  and  the  second  one  put  in 
its  place.  It  is  sufficient  to  constitute  known  mechanical  substitutes  that 
when  a  skillful  mechanic  sees  one  device  doing  a  particular  thing,  that  he 
Imows  the  other  devices,  whose  uses  he  is  acquainted  with,  will  do  the  same 
thing." 

Nov,  within  these  defiaitions,  does  the  stracture  used  by  the  de- 
fendant infringe  the  Ma;  device  ?  In  their  general  scope  and  ob- 
ject they  seem  to  be  quite  alike,  and  axe  evidently  intended  to  secure 
tbe  same  result.  Do  they  differ  essentially  in  their  organization  or 
mode  of  operation  ?  The  one  is  evidently  equivalent  to  the  other,  aa 
producing  tbe  same  result.  But  in  this  sense  it  is  not  material  to 
consider  tbe  subject.  Tbe  question  is  whether  the  defendant  has  used 
substantially  the  same  means,  or,  mechanically  speaking,  equivalent 
means,  to  accomplish  the  same  result.  If  it  has,  it  is  an  infringer; 
otherwise  not;  and  whether  it  has  or  not  is  a  question  for  tbe  jury  to 
determine.  As  we  have  seen,  a  mechanical  equivalent,  as  generally 
understood,  is  where  one  may  be  adopted  instead  of  the  other,  by  a 
skilled  mechanic,  accustomed  to  machinery,  with  a  competent  knowl- 
edge of  mechanical  powers,  If  such  a  man,  seeing  a  new  maobine^ 
and  having  a  fall  description  of  the  thing  invented,  can,  by  examin- 
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ing  it  with  oare,  see  that  the  required  thing  can  be  done  in  a  differ* 
ent  mode,  and  it  is  done  in  that  difiFerent  mode  by  the  knowledge  which 
he  has  of  his  basiness,  he  bas  not  produced  a  new  invention,  nor  one 
Bubsiantially  differing  from  the  original.  Bat  if  the  inyentive  facaU 
ties  are  exercised  to  produce  the  change,  then  he  has  a  right  to  the 
'  benefits  of  whatever  he  thus  invents.  There  must  be  invention  in- 
volved  in  the  change,  and  not  the  mere  skill  of  the  workman,  to  avoid 
the  consequences  of  an  infringement.  The  question  here  is,  does  the 
structure  used  by  the  defendant  substantially  embody  May's  mode  of 
operation,  and  thereby  obtain  the  same  results  as  were  reached  by  his 
invention  ?  It  is  not  necessary  that  the  result  should  be  precisely  the 
same  in  degree,  but  it  must  be  the  same  in  kind.  For  instance,  shut- 
ting one  door  instead  of  two  is  a  difference  in  degree,  bat  not  in  kind; 
the  same  function  is  performed. 

Now,  keeping  in  mind  that  the  May  invention  consists  of  cer- 
tain mechanical  means  which  enable  the  jailer,  from  the  moment  he 
enters  the  outer  door,  to  control  the  prisoners,  by  fastening  the  cor- 
ridor doors  while  separated  from  them,  the  question  is,  do  the  means 
employed  by  the  defendant  in  its  jail  infringe  them?  Has  the  de- 
fendant used  the  plaintiff's  invention,  or  something  substantially  like 
it?  Do  the  structures  operate  upon  the  same  principle?  If  there 
are  differences,  are  they  or  not  mere  differences  in  form,  producing 
the  same  result  ?  The  plaintiff's  invention  secured  to  the  inventor 
not  only  the  particular  means  described  in  the  patent,  but  all  other 
mechanical  contrivances  which  are  equivalents.  When  these  me- 
chanical arrangements  are  thus  compared  and  analyzed,  if  differences 
be  found,  it  is  for  you  to  determine  whether  these  differences  are  sub- 
stantial, or  are  only  formal  and  evasive,  arising  from  employing  in 
the  defendant's  jail,  in  the  place  of  those  specific  parts  or  devices  of 
the  May  combination,  other  known  mechanical  substitutes  therefor. 
If  substantial,  then  there  is  no  infringement;  but  if  merely  formal  or 
evasive,  and  not  substantial,  there  is  an  infringement. 

The  testimony  of  the  expert  which  has  been  introduced  you  are  to 
consider  like  any  other  evidence.  You  are  to  try  it  by  the  same  tests 
that  you  apply  to  the  evidence  of  other  witnesses,  and  give  it  just 
such  credit  and  weight  as  you  deem  it  entitled  to  from  all  the  circum- 
stances, and  no  more.  You  have  the  models  before  you,  and  these, 
I  think,  are  readily  comprehended.  The  undisputed  evidence  shows,' 
I  think,  a  fixed  royalty  of  $50  for  each  cell,  at  which  the  plaintiff's 
device,  or  the  right  to  use  it,  was  sold  by  the  patentee  in  his  life- 
time. In  such  a  case  it  is  the  ruling  of  the  courts  that  such'royalty 
constitutes  the  proper  measure  of  damages.  If,  therefore,  you  find 
the  plaintiff  entitled  to  recover,  yon  will  allow  her  damages  at  the 
sum  of  $50  for  each  cell  in  the  Fond  dn  Lao  jail  on  which  the  in- 
vention was  used  prior  to  October  4,  1880,  and  subsequent  to  October 
4,  1873.  If  there  were  34  cells  upon  which  it  was  used,  the  total 
amount  would  be  $1,700;  and  if  you  find  for  the  plaintiff,  you  may 
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allow  to  her  mterest  upon  the  gross  sam  at  7  percent.  £rom  Septem- 
ber 29,  1885.  I  have  drawn  forms  of  verdiot,  gentlemen,  which  I 
will  allow  you  to  take ;  and  if  yon  find  for  the  plaintiff,  we  will  ask 
yoa  to  state  which  of  these  claims  you  find  are  infringed.  You  nn- 
derstand  that  if  you  find  all  these  three  claims,  or  either  of  them,  in- 
fringed,  then  your  verdict  must  be  for  the  plaintiff.  If  yoo  find  that 
neither  of  the  claims  is  infringed,  yoar  verdict  will  be  for  the  de- 
fendant; and  the  coart  will  ask  you  to  state  in  your  verdiot,  in  the 
manner  indicated  in  the  form  of  verdiot  which  the  court  will  band 
to  yoa,  what  you  find  as  to  infringement  of  the  claims. 
Yeidiot  finding  infringement  of  each  of  the  three  claims  in  salt. 


Ekabnet  and  another  v.  Lehioh  Val.  R.  Co.* 

COiremt  Court,  D.  Nat  Jertey.    June  8,  1886.) 

1.  Patbhtb  fob  iNvaimoitB— ImrBDrsEMSHT — ^Paktiii8— RtiBADnro— Ebtoppbl 
To  eapport  a  plea  in  abatement  for  non-joinder  of  parties  in  a  suit  for  in- 
fringement of  a  patent,  defendant  offered  in  evidence  a  written  certificate 
given  by  plaintiffs  to  a  third  person,  and  reciting  that  such  person  had  "one- 
tnird  eqnal  interest  with  oorselTes  in  the  said  patent. "  Defendant  urged  tba*. 
plaintiffs  were  estopped  from  showing  by  parol  that  the  writing  did  not  state 
the  agreement  and  intention  of  the  parties.  Held,  that  this  was  not  a  case  for 
the  invocation  of  the  doctrine  of  estoppel. 

1  SAJ«S— AflsioNinSlUT— NOTICB. 

The  bill  of  complaint  in  this  case  was  filed  March  15, 1888,  by  plaintiffs, 
claiming  to  be  the  sole  owners  of  the  patent  sued  on  and  all  rights  under  it. 
On  May  10th  following,  defendant  procured  an  assij^ment  of  the  patent  and 
a  release  of  infringement  claims  from  one  who  claimed  an  interest.  Held, 
that  defendant  was  a  purchaser  with  notice,  and  was  subject  to  all  the  equities 
that  could  be  invoked  against  its  assignor. 
%.  Saks— AssiemniNT. 

A  certificate  given  by  patentees,  which  recited  that  the  party  to  whom  it 
was  given  had  one-third  equal  interest  with  ourselves  in  tne  said  patent," 
hM  not  an  assignment  of  the  patent,  or  any  part  thereof;  the  evidence  show- 
ing that  it  was  not  intended  by  the  parties  giving  it  to  operate  as  an  assign- 
ment. 

Andrew  MeCallum,  for  complainants. 
Elioood  C.  Harris,  tot  defendants. 

Nixon,  3.  The  bill  of  complaint  was  filed  in  this  case  by  Francis 
Kearney  and  Mary  F.  Tronson,  as  executrix  of  Luke  F.  Tronson,  de- 
ceased, against  the  defendant  corporation,  for  an  injunction,  and  for 
the  recovery  of  profits  and  damages  for  the  alleged  infringement  of 
reisaaed  letters  patent  No.  5,184,  for  new  and  useful  "improvements 
in  spark  arresters  for  locomotives."  The  defendant  has  put  in  a  plea 
in  abatement  of  the  suit,  for  the  non-j'oinder  of  parties,  alleging  that 

'Edited  by  Charles  C.  Linthicnm,  Esq.,  of  the  Chicago  bar. 
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at  the  time  of  the  oommenoement  of  the  action,  and  prior  thereto, 
the  complainants  were  not  the  sole  and  exclasive  owners  of  said  let- 
ters  patent,  and  that  one  John  H.  Immer,  of  Newark,  New  Jersey,  had 
an  eqnal  undivided  one-third  interest  therein.  La  sappprt  of  the  plea 
the  defendants  offered  in  evidence  the  following  written  certificate, 
executed  on  the  day  of  its  date,  duly  received  for  record,  July  2, 1873, 
and  recorded  in  Liber  V.  16,  p.  289,  of  Transfers  of  Patents: 

"  To  whom  it  may  conceit :  This  certifies  tliat  Job  a  H.  Immer  is  f  uUy  au- 
thorized and  empowered  to  make  any  contract  with  the  Central  Railroad  of 
New  Jersey,  tliat  may  be  binding  on  our  part,  for  tiie  sale  of  the  patent-right 
on  spark  arrester,  as  secured  to  us  by  letters  patent  113,528,  dated  April  11, 
1871,  and  reissue  5,184,  dated  December  10,  1872,  he  having  one-third  equal 
interest  with  ourselves  in  the  said  patent. 

[Signed]  "¥.  Keabnet. 

"LtTKE  P.  XBONSOH. 

"Newark,  April  10,  1873." 

The  counsel  for  the  defendant  insists  that  the  paper  constitntes 
an  equitable  assignment  of  the  one-third  ownership  in  the  reissue ; 
that  it  is  a  writing  free  from  all  ambiguity ;  and  that  the  complainants 
are  estopped  from  showing  by  parol"  such  was  not  the  agreement 
and  intention  of  the  parties.  But  it  does  not  seem  to  be  a  case  for 
the  invocation  of  the  doctrine  of  estoppel.  The  facts  are  substan- 
tially as  follows :  Kearney  and  Tronson  obtained  the  original  letters 
patent  on  April  11,  1871,  for  a  new  improvement  in  spark-arresters; 
and,  being  desirous  of  bringing  the  invention  into  general  use  on  the 
railroads  of  the  United  States,  they  entered  into  an  agreement  with 
one  John  H.  Immer  on  April  5,  1872,  in  which  they  constituted  him 
their  sole  agent  to  sell  patent-rights  for  the  period  of  one  year,  at  the 
rale  of  $50  for  the  use  of  said  improvement  upon  each  engine  to 
which  it  should  be  applied;  and  they  further  agreed  that  Immer 
should  be  authorized  to  retain  25  per  cent,  of  all  moneys  received  by 
him  in  said  sales,  for  his  full  and  complete  compensation,  and  should 
pay  to  the  patentees  the  remaining  75  per  cent.  During  the  continu- 
ance of  this  contract  the  parties  came  to  the  conclusion  that  the 
claims  of  the  patent  were  not  broad  enough  to  fully  cover  the  inven- 
tion, and  a  surrender  and  reissue  was  deemed  necessary.  The  pat- 
entees not  having  the  means  to  pay  the  required  fees,  it  was  agreed 
that  Immer  should  have  his  rate  of  compensation  changed  from  25 
per  cent,  to  33^  per  cent,  of  the  proceeds  of  the  sales  of  patent- rights, 
on  the  condition  that  he  should  pay  the  costs  of  the  reissue.  The  re- 
issue was  obtained  on  December  10, 1872,  and  he  made  the  necessary 
payment  of  fees;  but  no  change  was  formally  introduced  into  the 
written  agreement.  It  expired  April  5,  1873.  A  few  days  after- 
wards Immer  called  upon  Kearney  with  the  above  paper  or  certificate, 
stating  that  he  wanted  authority  to  settle  the  claim  for  infringement 
wh-ch  they  had  against  the  New  Jersey  Central  road,  and  that  he  had 
drawn  the  paper  to  show  to  the  oflScers  of  the  road  that  he  was  au- 
thorized to  make  the  settlement,  and  at  the  same  time  to  express  the 
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new  arrangement  as  to  bis  compensation,  which  had  been  agreed  to. 
With  this  explanation  ef  its  meaning,  Kearney  and  Tronson  signed 
the  certificate,  and  there  is  no  evidence  that  Immer  ever  gave  any 
other  conatraotiou  to  it,  or  made  any  claim  to  ownership  in  the  patent, 
until  after  this  suit  was  brought,  unless  the  assignment  of  the  one- 
third  of  said  patent  by  Immer  to  one  Annan  on  April  28,  1874,  and 
the  reassignment  of  the  same  by  Annan  to  Immer  on  Jane. 23,  1875, 
be  construed  to  indicate  such  claim. 

The  bill  of  complaint  in  this  cause  was  filed  March  15,  1883,  by 
Kearney  and  the  executrix  of  Luke  F.  Tronson,  claiming  to  be  the 
sole  and  exclusive  owners  of  the  patent.  It  was  after  this  date  that 
any  notice  came  to  the  defendant  that  Immer  set  up  any  claim  to 
ownership  in  the  patent.  On  May  10,  1883,  he  assigned  to  the  de- 
fendant corporation  all  the  right  to  the  reissue,  and  added  a  special 
release  and  discharge  for  all  claims  for  damages  for  any  prior  in- 
fringement. The  defendant,  therefore,  was  a  purchaser  with  notice 
that  complainants  denied  the  claim  of  Immer  to  ownership  in  the 
letters  patent,  and  it  is  subject  to  all  the  defenses  that  could  be  set 
np  against  Immer  himself.  The  certificate  was  not  an  assignment 
of  the  patent,  or  the  part  thereof;  and,  judging  from  its  form,  it  was 
not  intended  by  the  parties  to  be  so  regarded.  Whether  its  use 
should  be  limited  to  the  settlement  of  the  claim  against  the 
New  Jersey  Bailroad  it  is  not  necessary  to  determine,  although  that 
seems  to  be  its  fair  import.  It  is  clearly  competent,  however,  for  the 
complainants  to  set  up  the  same  defense  against  the  claim  of  owner- 
ship by  the  defendant  corporation  as  they  could  have  set  up  against 
Immer;  and  the  testimony  satisfies  me  that,  when  the  patentees 
signed  the  certificate,  they  understood  the  scope  and  meaning  of  the 
paper  to  be  that  Immer  should  be  entitled  to  receive  the  one-third, 
instead  of  the  one-fourth,  as  before,  of  the  money  realized  on  the 
sale  of  patent-rights. 

This  construction  of  the  certificate  does  not  invest  Immer  or  his 
assignee  with  any  title,  legal  or  equitable,  in  the  patent  itself.  It 
simply  determines  the  rate  of  compensation  to  which  he  was  entitled 
on  sales  of  patent-rights.  I  am  aware  that  the  phraseology  used  is 
capable  of  different  construction ;  but  I  regard  any  other  construc- 
tion as  aiding  Immer  in  his  attempt,  by  deception,  to  get  more  than 
the  patentees  intended  he  should  have. 

There  must  be  a  decree  in  favor  of  the  complainants,  on  the  plea. 
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BoBMEB  V.  Peddib  and  others.* 

Sahb  v.  Headlbt. 

(CfirouH  Oiywri,  8.  D.  Seu  Fork.    Jane  8,  1886.) 

1.  PATEim  FOB  Intbutiostb'— Novelty— Lock  and  Hakdlk  fob  Trayklhto 
Baos. 

Letters  patent  Ko.  195,238,  of  September  18, 1877,  to  William  Roemer,  for 
improvement  in  combined  lock  and  handle  for  traveling  bags,  held  valid;  fol- 
lowing Roemer  v.  Simon,  20  Fed.  Eep.  197. 

■8.  BaMB— ACCBPTANOB  OF  NAnROW  ClrAXSIS.  • 

A  patentee  is  bound  by  his  claims.    If  he  acquiesces  in  a  rejection  of  broad 
claims,  and  accepts  claims  for  his  specific  construction,  he  cannot  be  heard 
to  enlarge  the  scope  of  his  patent  by  constmction,  so  as  to  cover  devices  not 
within  its  t^rms. 
3.  Sakb — CJONBTRncTioir  of  Olaiu. 

This  patent  construed,  and  hM  limited  to  the  patentee's  particular  construc- 
tion, and  not  infringed  by  defendant's  locli-case.  which  had  an  extended  bot- 
tom plate ;  the  patentee  having  amended  his  application  so  as  to  dispense  with 
a  bottom  plate. 

In  Equity. 

Sanford  H.  Steele,  for  orator. 

J.  E.  Hindon  Hyde,  for  defendants. 

"Wheeler,  J.  This  patent  was  held  valid  in  Roemer  ▼,  Simon,  20 
7ed.  Eep.  197.  No  good  reason  for  changing  that  conclusion  has 
been  made  to  appear,  and  it  is  followed  now.  The  only  question  left 
is  whether  the  defendants  infringe.  The  improvement  patented  con- 
sists essentially  in  extending  the  sides  of  the  lock-case  to  hold  the 
handle  rings  of  traveling  bags.  The  bottom  plate  of  the  lock  had 
hefore  been  extended  for  that  purpose.  By  the  improvement  the 
"bottom  plate  could  be  dispensed  with,  and  the  side  walls  of  the 
lock-case  made  both  to  inclose  the  lock  and  hold  the  handle  rings. 
The  defendants  use  the  same  thing  to  hold  the  handle  rings,  but 
place  the  lock  above  it,  and  do  not  use  it  for  the  side  walls  of  the 
lock-case.  It  becomes,  by  the  use  which  they  make  of  it,  an  extended 
bottom  plate  to  the  lock,  of  an  improved  form.  If  this  piece  was 
patented,  and  the  patent  is  valid  to  cover  it,  the  defendants  do  in- 
fringe. The  file-wrapper  and  contents  are  made  a  part  of  the  case. 
From  them  it  appears  that  the  orator,  in  his  application  for  this  pat- 
ent, at  first  applied  for  a  patent  covering  the  combination  of  the  lock- 
ease  with  the  handle  rings.  His  claim  was  rejected  on  a  reference 
to  patent  No.  177,020,  granted  to  William  Simon,  which  covered  an 
extended  bottom  plate  to  the  lock,  to  hold  the  handles.  The  claim 
was  amended,  and  again  rejected  on  the  same  reference,  and  was 
not  granted  nntil  the  specification  was  amended  to  dispense  with  an 
extended  bottom  plate  to  the  lock,  and  the  claim  was  oonflned  to  a 

■Edited  by  Oiarles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 


Digitized  by 


Google 


MOAU-aAVQK  A  LANTERN  00.  V.  IDLLBIT  LANTERN  A  UANUF'O  00.    703 

loek-ease  with  notched  sidas  near  its  ends,  to  receive  and  hold  the 
handle  rings.  This  piece,  which  the  defendants  use,  was  the  same 
before  as  after  these  amendments.  The  patent-office  would  not  grant 
a  patent  for  it  generally  in  combination  with  the  handle  rings,  but 
only  specifically  when  used  for  the  sides  of  the  lock-case  and  for  the 
handle  rings.  The  orator  accepted  the  patent  narrowed  in  that  man- 
ner, and  cannot  now  be  heard  to  claim  that  it  is  any  more  broad 
than  that  in  its  scope. 

He  invented  this  particular  form  of  look-case,  and  his  patent  is 
for  that  only,  and  it  cannot  be  construed  to  cover  anything  else. 
Railway  Co.  v.  Saylea,  97  U.  S.  554.  The  defendants  do  not  use 
bis  lock-case,  bnt  use  an  extended  bottom  plate  like  his  lock-case. 
It  has  been  argued  ingeniously  and  with  plausibility  that  the  same 
thing  is  used  under  a  merely  different  name;  but  this  argument  is 
not  in  roality  well  founded.  The  patent  was  for  a  look-case,  not  only 
in  name,  but  in  substance.  The  defendants  do  not  use  this  lock- 
ease.  They  evade  the  patent,  not  by  a  mere  colorable,  but  by  a  s^ub- 
stantial  evasion. 

Let  decrees  be  entered  that  the  defendants  do  not  infringe,  and 
that  the  bill  be  dismissed,  with  costs. 


Steau-Gauos  &  Lantern  Go.  and  another  v.  Follbtt  Lantern  & 

Manuf'o.  Co.' 

(Oireua  Court,  X  D.  New  York.    June  11, 1886.) 

PATEirrs  VOB  IkvKHTIOKS— iNTRmOElfBNT— TUBULiAB  LAHTBKNS. 

Letters  patent  No.  104.818.  of  June  14,  1870,  and  No.  151,708,  of  Jane  9, 
1874,  to  Joan  H.  Irwin,  sustained,  and  defendants  ?uld  to  have  infringed  tli» 
'    first  claim  of  the  former,  and  the  second  claim  of  the  latter. 

Edwin  S.  Jenny,  for  complainant. 
Albert  H.  Harris,  for  defendant. 

GoxE,  J.  It  is  unnecessary  to  add  anything  to  the  views  expressed 
npon  the  argument,  further  than  to  say  that  I  have  examined  with 
eare  the  two  patents  to  which  my  attention  was  particularly  called, 
granted,  respectively,  to  Holden  and  Giajola.  I  see  no  reason  to  al- 
ter the  opinion  then  intimated.  It  is  suggested  that  these  patents 
were  not  fully  eoneidered  by  the  court  in  Steam-gauge  dt  Lantern  Co. 
T.  Miller,  21  Fed.  fiep.  514.  Even  though  this  were  so,  it  is  not  easy 
to  see,  as  an  original  proposition,  how  a  eonstrnotion  can  be  given 
them  favorable  to  the  defendant's  theory.  Bnt  it  is  entirely  cloar 
that  the  eoort  in  that  case  did  give  due  consideration  to  all  limiting 

>SiUted  by  Charles  0.  Unthicom,  Esq.,  of  the  Chicago  bar. 
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and  anticipating  references.     The  following  qnotation  will  serve  aa 
an  illustration : 

"Previoas  structures  had  supply  tubes,  which  returned  vitiated  air  to  the 
burnqr,  or  which  furnished  freah  air  from  protected  chambers,  or  which  i  Jr- 
niahed  whatever  fresh  air  would  enter  through  an  open  funnel  or  bell  mob*h; 
but  no  previous  structure  furnished  fresh  air  by  the  aid  of  injectors,  which 
compelled  air,  which  would  otherwise  strike  the  lantern  in  such  a  direction 
as  to  exhaust  the  tubes,  to  enter  the  tubes  in  a  continuous  and  irreversible 
current." 

The  open  funnel  or  hell-mouthed  structnre  here  mentioned  anqnes- 
tionably  refers  to  the  Holden  device.  It  is  safe  to  assume,  from  the 
character  of  the  counsel  who  argued  that  cause,  and  the  judge  who 
decided  it,  that  nothing  was  overlooked  or  slighted. 

The  defendant  infringes  the  first  claim  of  No.  104,318,  and  the 
second  claim  of  No.  151,703. 

The  complainant,  as  to  these  claims,  is  entitled  to  the  usnal  decree 
for  an  injunction  and  an  accounting. 


The  Coltjmbu.' 

The  Alaska. 

Van  Pelt  and  others  v.  The  Alaska. 

(Dittriet  Court,  8.  D.  Neie  Fork.    May  17, 1888.) 

1.  CoLUSioN— StbamShip  and  PrtOT-BoAT  — Pilot  Boardiko  Stbaic-Ship— 
Duty  op  Stkam-Shtp  as  to  Speed  and  Hblh. 

It  ia  the  duty  of  a  steam-ship,  when  about  to  take  on  boaid  a  pilot  at  sea, 
to  come  to  a  substantial  stop  ;  t'.  e.,  to  reduce  her  headway  to  the  minimum 
speed  requfred  to  keep  her  in  position.  She  should  not  adopt  a  veering 
coarse,  calculated  to  thwart  the  maneuvers  of  the  pilot-boat  as  the  latter  ap- 
proaches, but  come  as  near  to  a  stop  as  possible,  and  leave  the  rest  to  the 
pilot-boat. 

?^  Same— Duty  of  Pilot-Boat — Night— Gale — HAZASDotra  Method — Custok. 
The  pilot-boat  in  this  case  attempted  to  launch  her  yawl  when  ahead  of  the 
steam-ship,  so  that  it  should  go  down  the  latter's  lee  side,  while  the  pilot-boat 
crossed  the  steamer's  bow,  to  go  down  her  windward  side,  and  round  under 
her  stern,  to  pick  up  the  yawl.  Ifeld,  that  no  sach  invariable  custom  was 
proved  of  boarding  vessels  in  that. manner  as  to  excuse  the  pilot-boat  for  at- 
tempting it  at  night,  and  in  a  gale  which  rendered  that  method  hazardous 
and  unjustiflable. 

8.  Same— EviDKNCK— Ohb-Bidbd  Stobt— Improbabiutiks— ttPBH*. 

In  a  case  of  collision  where  all  upon  one  vessel  are  lost,  the  narrative  of 
the  other,  considering  the  natural  bias  of  the  witnesses,  should  be  received 
•with  caution,  and  not  adopted  beyond  what  is  consistent,  rational,  and  prob- 
able. In  this  case  the  steamer's  claim  of  low  speed  critically  examined  and 
disallowed,  upon  the  other  circumstances  proved,  and  upon  the  insuperable 
difliculties  ind  improbabilities  in  navit^ation  that  such  low  speed  would  in- 
volve. 

1  Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  Kew  X^rk  bar. 
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4.  SAUK— LiBN  MOT  LoST  BT  BBABONABLB  DbLAT— CHAKQX  OF  OWNKROBUF  OF 

L1BB1.ED  Vessel— NoTORiors  Accident— Diligent  Inquirt. 

Though  a  libel  for  collision  had  not  been  flled  at  the  time  ol  a  change  •>€ 
ownership  of  the  vessel,  fuld,  on  suit  subsequently  brought,  that,  as  the  acci- 
dent was  so  notorious  that  the  possibility  of  claims  arising  therefrom  could 
not  have  escaped  reasonably  diligent  inquiry  on  the  part  of  the  purchaser, 
the  vesBel  was  not  discharged;  the  delay  of  11  months  in  filing  libel  wu  not 
unreasonable. 
6.  Neguobncb— Dbath  oh  ECigh  Sbas— Lobs  of  Sottobt— Kioht  to  Recoveb 

n?  ADMniAI.TT. 

The  pecnnianr  loss  sustained  by  persons  who  have  a  legal  right  to  sapport 
from  one  who  has  lost  his  life  mrough  the  wrongful  conduct  of  vessels  on 
the  high  seas  may  be  recovered  In  admiralty. 
8.  Collision — Statement  of  Case. 

The  pilot-boat  Columbia,  after  an  exchange  of  signals,  attempted  to  board 
the  steam-ship  Alaska  about  midnigbt,  in  a  moderate  K.  W.  gale,  by  crossing 
the  bows  of  the  steamer,  so  as  to  launch  her  yawl  ahead  of  the  latter,  and 
then  get  away.  In  the  act  of  launching  her  boat  she  was  run  down  and  sunk 
by  the  Alaska.  The  evidence  indicated  that  at  the  time  of  collision  the 
speed  of  the  Alaska  was  about  four  knots,  and,  under  the  captain's  orders  to 
keep  the  pilot-boat  two  points  on  the  steamer's  port  bow,  the  helm  of  the 
Alaska  was  kept  to  port  so  that  her  head  continually  veered  to  starboard,  as 
the  pilot-boat  attempted  to  cross  ahead  of  the  steamer  to  the  latter' s  starboard 
side,  ffeld,  that  the  steamer  was  in  fault  for  her  speed  and  constant  veering, 
and  the  pilot-boat  for  attempting  snch  a  method  01  boarding,  which  was  not 
Justifiable  in  a  gale,  if  ever  Justifiable  at  night. 

In  Admiralty. 

Whitehead,  Parker  d  Dexter,  for  libelants.   James  Parker,  advooate. 

Wileox,  Adams  de  Macklin,  for  claimants. 

Bbown,  J.  At  a  little  past  12  o'clock  oni  the  night  of  December 
%  1883,  ^hen  the  steam-ship  Alaska,  bound  for  New  York,  was  about 
12  miles  B.  S.  E.  from  Fire  Island  light,  the  pilot-boat  Columbia,  in 
preparing  to  pat  a  pilot  on  the  Alaska  in  answer  to  her  signal,  was 
ran  down  and  sunk,  and  all  on  board  perished.  The  libel  and  sup- 
plemental libel  were  filed  by  the  representatives  of  the  principal  own- 
ers of  the  Columbia,  and  by  the  personal  representatives  of  four  pi/< 
lots  and  the  cook,  who  were  on  board  at  the  time  of  the  accident,  and 
by  the  widows  of  the  pilots  and  of  the  cook,  to  recover  for  the  loss  of 
the  pilot-boat,  the  loss  cf  personal  effects,  and  for  the  loss  of  support. 
The  circumstances  proved  are  sufficient  to  identify  the  boat  run  down 
by  the  Alaska  as  the  pilot-boat  Columbia.  Neither  the  boat  nor  the 
men  were  ever  heard  from  afterwards,  and  the  pilots  and  the  cook 
named  in  the  libel  and  supplemental  libel  are  proved  to  have  been 
aboard.  All  the  evidence  in  the  case  as  to  the  circomstances  of  the 
disaster  is  derived  from  the  officers,  seamen,  and  passengers  on  board 
of  the  Alaska.     The  principal  facts  are  as  follows : 

At  11 :  40  F.  H.,  the  Alaska  then  heading  about  W,  by  N.,  the  pilot- 
boat's  torch  was  observed  bearing  about  S.  W.  The  steamer  an- 
swered with  a  blue  light,  indicating  that  a  pilot  was  desired.  The 
helm  of  the  Alaska. was  thereupon  starboarded,  so  as  to  approach  the 
pilot-boat,  until  she  beaded  W.  by  S.  ^  S.,  when  her  helm  was  stead- 
ied. The  wind  was  blowing  a  gale  from  N.  W.  The  night  was  dark, 
v.27F.no.lO— 45  ' 
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bat  not  thick.  The  pilot-boat  shaped  her  course  to  the  northward 
and  eastward,  so  as  to  intercept  the  course  of  the  steamer,  and  at  the 
proper  time  to  launch  a  yawl,  as  customary,  to  carry  the  pilot  to  the 
steamer's  side.  A  ladder  and  light  were  placed  at  the  steamer's 
gangway  on  the  port  side,  which  was  the  lee  side,  as  a  signal  to  the 
pilot  where  he  would  be  received.  This  was  about  200  feet  abaft  the 
stem.  When  the  Alaska  steadied  at  W.  by  S.  ^  S.  the  pilot-boat  bore 
about  two  points  off  the  Alaska's  port  bow.  The  master  ordered  the. 
helmsman  to  keep  the  pilot-boat  at  least  two  points  off  the  steamer's 
port  bow,  and  to  mind  his  port  helm  accordingly.  Under  these  di- 
rections, as  the  pilot-boat  hauled  to  the  westward,  the  Alaska's  course 
was  correspondingly  changed  until  at  12 :  06  she  headed  W-  ^  S.,  and 
at  the  time  of  the  collision,  about  12 :  10,  she  headed,  as  the  wheels- 
man testifies,  W.  J  N.,  nearly  her  original  course. 

When  the  pilot-boat  was  first  sighted,  and  for  some  12  minutes 
afterwards,  the  Alaska  was  making  about  14  knots  per  hoar.  Her 
speed  subsequently,  and  at  the  time  of  the  collision,  is  one  of  the  con- 
troverted questions  in  the  case.  The  narrative  of  the  log  is  as  fol- 
lows : 

"At  11:40  observed  pilot-bont's  torch  bearing  S.  W.;  11:52  proceeded  half 
speed.  At  11 :  57  proceeded  slow.  At  12: 06  stopped  engines,  ship's  head  be- 
ing W.  I  S.,  pilot-boat's  light  bearing  about  S.  W.  by  W.  J  W.  At  12:08  ob- 
served the  pilot-boat  attempt  to  cross  our  bows.  Keversed  engines  full 
speed,  and  in  about  two  minutes  she  came  into  collision  with  our  stem,  sink- 
ing almost  immediately.  12:13  stopped  engines,  and  used  every  means  of 
saving  life  with  life  buoys,  lines,  and  also  sending  away  a  boat  at  12:20. 
Cruised  about  in  the  vicinity  of  the  disaster  until  daylight;  then  steamed 
around  with  a  lookout  at  the  mast-head,  and,  seeing  nothing,  proceeded  ou 
our  course  at  7: 30." 

The  entries  in  the  engineer's  log  agree  with  the  above.  The  evi- 
dence of  the  pilots  and  others,  called  as  experts,  showed  that  there 
are  three  different  methods  pursued  by  pilots  intending  to  board 
steamers  when  approaching  in  front  of  them  in  a  strong  head-wind. 
The  first  is  for  the  pilot-boat  to  sail  down  into  the  lee  of  the  steamer, 
and  there  launch  her  yawl,  as  Gapt.  Murray  expected  would  be  done 
in  this  case ;  the  second,  for  the  pilot-boat  to  sail  across  the  steamer's 
bow,  pass  down  on  her  windward  side,  wear  around  her  stern,  and 
launch  the  yawl  as  she  comes  up  on  the  steamer's  lee  quarter;  third, 
to  launch  the  yawl  ahead  of  the  steamer,  so  as  to  let  the  yawl  go 
down  upon  her  lee  side,  while  the  pilot-boat  crosses  her  bows,  and 
goes  down  to  windward,  and  rounds  her  stern  to  pick  up  the  yawl. 
The  latter  was  the  course  pursued  in  the  case  of  The  City  of  Wash- 
ington, 92  U.  S.  31,  and  the  course  manifestly  intended  by  the  pilots 
in  this  case.  One  of  the  most  experienced  pilots  called  as  an  expert 
testified  that  the  proper  course  for  the  steamer,  after  signaling  the 
pilot,  under  circamstances  like  the  present,  is  to  make  towards  the 
pilot-boat,  and  come  substantially  to  a  stop, — that  is,  not  exceeding 
half  a  knot  or  a  knot  an  hour,  when  off  the  pilot-boat's  lee  bow,  and 
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a  few  hundred  feet  distant;  and  that  in  that  sitaation  the  pilot- 
boat  may  properly  pursue  either  of  the  last  two  methods ;  but  that 
tbe  latter  is  not  prudent  or  justifiable  at  night,  in  a  strong  wind, 
when  the  steamer  is  evidently  in  motion,  and  when  her  two  colored 
lights  have  not  been  seen,  and  she  appears  to  be  keeping  off  to 
windward.  The  last  two  methods  are  deemed  preferable  to  the  first 
as  a  general  rule,  because  the  pilot-boat  is  thereby  batter  enabled 
to  keep  clear  of  tbe  yawl,  and  to  keep  oontrol  of  her  own  motion.  9S 
U,  S.  40. 

Although  both  tb^se  latter  methods  have  been  long  practiced  by 
pilots,  the  master  of  the  Alaska  testified  that  he  had  never  before 
known  such  an  attempt  at  night.  His  testimony,  and  that  of  the 
of&eers  of  tbe  Alaska,  leave  no  doubt  that  the  pilot-boat  was  expected 
by  them  to  sail  down  upon  the  lee  aide  of  the  Alaska,  and  there  launch 
her  yawl;  and  that  it  was  not  until  the  Alaska's  engines  were  re- 
versed at  12:08,  "about  two  minutes,"  as  the  log  says,  before  the 
collision,  that  the  officers  of  the  Alaska- bad  any  idea  that  the  pilot- 
boat  was  intending  to  cross  her  bows.  Their  account  of  the  disaster 
is,  and  the  answer  states,  that  immediately  before  the  order  to  re- 
verse was  given,  the  pilot-boat,  being  then  two  points  on  the  Alas- 
ka's port  bow,  was  observed  suddenly  to  close  in  rapidly  across  tbe 
steamer's  course,  when  apparently  only  a  short  distance  ahead.  It 
is  supposed  that  the  pilot-boat  then  luffed  into  the  wind,  so  as  to  re- 
duce her  speed,  for  the  purpose  of  launching  the  yawl.  Her  previ- 
ous speed  is  estimated  at  some  seven  or  eight  knots.  The  carpenter 
testified  that  he  saw  the  pilot-boat  suddenly  luff  when  within  50  or 
100  feet  of  tbe  Alaska's  stem,  and  that  he  then  saw,,  as  he  thought, 
one  end  of  the  yawl  resting  upon  the  pilot-boat,  and  the  other  end  in 
the  water;  which,  if  true,  would  indicate  that  something  unusual  had 
happened  in  attempting  to  launch  the  yawl.  The  bull  of  the  pilot- 
boat,  after  striking  the  steamer's  stem,  was  not  again  seen.  It  began 
to  sink  immediately,  and  passed  along  the  starboard  side  of  the 
steamer.  The  master  ran  down  the  ladder  from  the  bridge,  and  saw 
from  the  starboard  rail  only  the  light,  the  mast,  and  the  peak  of  the 
pilot-boat's  sail  above  water;  and  she  disappeared  altogether  when 
about  amid-ships.  The  yawl  was  capsized,  and  passed  along  the 
steamer's  port  side.  Several  men  were  seen  clinging  to  it,  and  were 
heard  calling  for  help.  Another  man  near  it  was  clinging  to  a  spar. 
Tbe  lines  thrown  out  to  the  men  from  the  steamer  failed  to  reach 
tbem  as  they  passed  astern,  and  none  were  afterwards  found. 

On  tbe  part  of  the  steamer  the  contention  is  that  her  headway 
was  substantially  stopped;  that  the  pilot-boat,  upon  luffing,  and 
while  waiting  to  repair  the  supposed  accident  that  happened  to  the 
yawl,  was  blown  against  the  starboard  bow  of  the  steamer  by  the 
strong  wind,  upset,  and  stove  in.  The  libelants  xsontend  that  the 
steamer  was  under  considerable  headway,  and  ran  upon  the  star- 
board quarter  of  the  pilot-boat  while  she  was  engaged  in  launching 
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her' yawl,  and  cnt  her  in  two,  before  the  pilots,  who  had  a  right  to 
sappose  the  steamer  to  be  stopped,  or  nearly  so,  discovered  their 
mistake.    - 

The  oase,  in  many  of  its  aspects,  resembles  that  of  The  City  of 
Waahinpton,  92  U.  S.  81,  in  which  the  respective  duties  of  the 
steamer  and  the  pilot-boat  were  fully  and  carefally  discussed.  In 
that  case,  as  in  this,  the  steamer  wad  bound  for  New  York,  and  the 
wind,  was  strong  from  the  nortb-west.  The  pilot-boat,  however,  ap- 
proached from  the  northward  instead  of  from  the  southward.  The 
City  of  Washington,  after  first  porting  her  belm  so  as  to  approach 
towards  the  pilot-boat,  when  the  latter  was  near  to  the  line  of  the 
steamer's  course,  starboarded  her  helm  so  as  to  turn  her  bows  some- 
what to  the  southward,  towards  the  direction  in  which  the  pilot-boat 
was  moving.  In  these  respeots  the  two  cases  are  perfectly  anal- 
ogous. An  examination  of  the  "Apostles"  also  shows  that  in  that 
case,  as  in  the  present,  the  engine  had  been  first  slowed,  and  then 
reversed  full  speed;  and  it  was  claimed  there,  as  here,  that  the 
quick-water  of  the  reversed  propeller  had  reached  amtd-ships  before 
the  collision.  The  court  fopnd  the  steamer  in  fault  for  not  suffi- 
ciently stopping  her  headway,  and  for  starboarding  so  as  to  put 
herself  in  the  way  of  the  pilot-boat's  crossing  her  bows.  The  court 
also  found  upon  the  proofs  that  the  crossing,  of  the  steamer's  bows 
was  justified  by  the  onstom  of  pilot-boats,  and  was  not  a  fanlt  on  the 
part  of  the  pilots.  In  the  district  court,  (6  Ben.  188,)  Bbmbdiot,  J., 
said,  (page  140:) 

"The  starboarding  is  admitted  in  the  answer,  and,  under  the  circumstances 
disclosed  by  the  evidence,  I  consider  it  negligenca  The  course  of  the  pilot- 
boat  was  known  to  be  crossing  that  of  the  steam-ship,  the  breeze  was  fresh, 
and  it  waa  known  to  the  steam-ship  that,  at  her  request,  the  pilot-boat  was 
endeavoring  to  place  a  pilot  on  board  her.  This  maneuver  the  pilot-boat 
was  entitled  to  be  permitted  to  accomplish  without  embarrassment  from  the 
steamer.  Certainly  the  steamer,  by  starboarding  and  giving  herself  a  course 
across  the  course  of  the  pilot-boat,  while  the  yawl,  which  wiu  to  be  picked 
up  by  the  boat  after  the  pilot  was  placed  on  the  steamer,  was  in  the  act  of 
passing  to  the  steamer,  attempted  a  maneuver  which  cast  upon  her  the  risk 
of  its  success.  I  think,  also,  that  it  was  the  duty  of  the  steamship  to  stop 
still  before  she  reached  the  pilot-boat;  instead  of  which  she  was  kept  moving 
ahead,  —slowly,  it  is  true,  but  yet  with  a  momentum  which,  with  the  star- 
boarding, brought  her  upon  the  pilot-boat,  and  sank  her." 

In  the  circuit  court,  (11  Blatchf.  487,)  Woodruff,  J.,  said,  (page 
488:) 

"The  steamer  was  in  fault  in  not  slowing,  and,  if  necessary,  stopping,  at 
an  earlier  moment,  and  before  coming  into  such  dangerous  proximity  to  the 
sailing  vessel.  Indeed,  upon  the  proofs,  it  was  the  duty  of  the  steamer  to 
stop  to  receive  the  pilot  attempting  to  board  her  in  the  night  season." 

The  supreme  court  confirm  these  positions.    92  U.  S.  38-41. 
The  same  'faults  are  charged  upon  the  Alaska  in  this  case  that 
were  established  against  the  City  of  Washington,  viz. :  (1)  Failure  to 
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stop  snfficiently;  and  (2)  veering,  ap  to  the  last  moment,  across  the 
pilot-boat's  course.  That  the  Alaska  did  tarn  to  the  northward 
'  aboat  a  point  daring  the  last  three  or  foar  minutes  is  shown  by  the 
log  and  the  testimony ;  bat  I  am  of  opinion  that  this  would  have 
been  immaterial  had  the  speed  of  the  Alaska  for  a  minate  before  the 
collision  been  reduced  to  the  minimum  consistent  with  holding  her 
position, — say  to  half  a  knot,  or  even  a  knot,  an  hoar.  The  libelants^ 
evidence  shows  that  that  redaction  of  speed  is  regarded,  eveh  by 
pilots,  as  a  sobstantial  stop,  and  all  that  is  required.  In  this  case, 
therefore,  the  fault  of  the  Alaska  turns  mainly,  if  not  wholly,  upon 
the  question  of  her  speed  daring  the  two  or  three  minutes  before  the 
eoUision. '  If  she  was  under  a  headway  of  several  knots,  that  speed, 
and  her  veering  to  the  northward,  were  both  material  faults,  which 
eombined  brought  about  the  collision. 

Repeated  consideration  of  all  the  evidence  has  failed  to  satisfy  me 
that  the  Alaska,  at  the  moment  of  collision,  had  come  to  a  stop,  or 
to  a  speed  not  exceeding  half  a  knot  or  a  knot  an  hoar,  i.  e.,  the 
minimum  headway  sufficient  to  keep  her  in  position.  On  the  con- 
traty,  I  am  satisfied  from  some  direct  testimony,  and  from  many  cir- 
enmstances  of  the  case,  that  she  was  going  at  least  four  knots,  and  that 
the  best-established  facts  of  the  case  cannot  be  reconciled  on  any 
other  view. 

On  the  part  of  the  libelants,  the  principal  direct  evidence  of  eon- 
n'defable  headway  in  the  Alaska,  up  to  the  mbinent  of  collision  and 
afterwards,  is  derived  from  the  testimony  of  several  witnesses,  who 
testify  that,  within  a  few  seconds  after  the  collision,  parts  of  the  wreck 
were  seen  near  the  bridge,  some  200  feet  aft  of  the  stem,  passing 
astern  at  considerable  speed.  Mr.  Worcester  and  Mr.  Ghalloner,  two 
highly  intelligent  and  competent  passengers,  who  saw  the  capsized 
yawl  and  the  spar,  and  the  men  clinging  to  them,  estimate  that  they 
went  astern  along  the  side  of  the  ship  at  the  rate  of  six  or  seven  knots. 
Mr.  Worcester  says  it  was  about  10  seconds,  and  could  not  have  ex- 
ceeded 20  seconds,  from  the  jar  of  the  collision  to  the  time  when  he 
was  at  the  port  rail  near  the  bridge,  200  feet  from  the  stem,  and  saw 
the  capsized  yawl  and  spar  about  abreast  of  him,  and  perhaps  50  feet 
from  the  steamer's  side;  and  Mr.  Ghalloner,  who  saw  the  same  from 
the  port  quarter,  confirms  this  estimate.  On  the  starboard  side  the' 
linking  mast,  and  the  light,  and  the  peak  of  the  sail,  were  seen  by  this 
master  and  by  the  parser  at  aboat  the  same  distance  from  the  stem.- 
The  master  estimates  the  time  to  have  been  about  a  minute  and  a  half 
after  the  collision ;  but  no  such  interval  is  accounted  for  by  any  acts 
of  his  in  the  mean  time.  It  is  not  probable  that  an  etaergetic  and 
alert  commander  like  Gapt.  Murray  would  wait  any  considerable  in- 
terval before  stepping  a  dozen  paces  to  the  rail  to  see  what'wa^  hap*' 
pening  to  a  sinking  vessel  along-side.  The  purser  says  the  interval- 
Was  not  over  five  seconds  after  he  felt  the  slight  jar  of  the  cbllisioiiV 
when,  nifthing  from  hi^  room,  he  reached  the  rail  to  see  what  was  thb-' 
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matter.  The  second  officer,  standing  on  the  port  side,  75  feet  from 
the  stem,  felt  the  collision;  and  he  testifies  that  he  saw  the  capsized 
yawl  abreast  of  him,  with  two  men  on  it,  "almost  immediately"  after. 
These  -witnesses  state  just  what  they  did  between  the  moment  of  col- 
lision and  seeing  those  parts  of  the  wreck  abreast  of  them.  While 
the  precise  number  of  seconds  is  not  pretended  to  be  stated  accu- 
rately, the  time  it  took  for  the  wreck  to  reach  the  bridge,  if  they  tell 
the  truth  as  to  what  they  did  and  saw,  must  have  been  short, — ap- 
parently not  over  one-third  of  a  minute  at  most.  This  would  indicate 
six  knots  as  the  combined  motion  of  the  dhft  and  of  the  Alaska's 
headway.  Besides  this  direct  evidence,  there  are  several  other  cir- 
cumstances indicating  considerable  speed  in  the  Alaska,  to  which  I 
shall  presently  refer. 

The  evidence  that  the  steamer  was  stopped,  or  nearly  so,  is  derived 
(1)  from  computations  showing  that  from  the  length  of  time  that  the 
engines  were  at  "half  speed,"  and  "slow,"  and  "stopped,"  and  "re- 
versed," as  stated  in  the  log,  and  from  the  number  of  revolutions  at 
"half  speed,"  and  "slow,"  as  stated  by  the  engineer,  there  could  pot 
have  remained  any  headway  at  the  time  of  collision ;  (2)  from  the 
testimony  of  a  number  of  the  officers  and  men,  who  say  that,  in 
their  judgment,  the  Alaska  was  stopped,  and  had  sternway  on  at  the 
moment  of  collision ;  (3)  from  their  testimony  that  the  wreck  when 
seen  abreast  was  going  only  slowly  astern;  (4)  that  the  quick-water 
from  the  propeller  was  at  the  same  time  seen  amid-ships,  indicating 
a  complete  stop.  The  passing  of  the  wreck  asterli  is  ascribed  by  the 
claimant's  witnesses  solely  to  drifting  in  the  high  wind  and  sea. 

In  considering  the  weight  of  proof  in  support  of  these  views,  the 
libelants  are  entitled  at  the  outset  to  the  benefit  of  the  natural  prob- 
abilities arising  out  of  the  circumstances  of  the  case.  Pilots  are 
among  the  most  skillful  seamen  in  the  world.  These  were  trained 
and  experienced  men.  The  Columbia  was  schooner  rigged,  but  88 
feet  long  over  all,  and  capable  of  being  maneuvered  with  great  quick- 
ness and  dexterity.  It  is  improbable,  in  a  high  degree,  that  if  the 
Alaska  were  substantially  stopped,  or  moving  at  the  rate  of  half  a 
knot  only,  the  Columbia,  in  launching  the  yawl  ahead  of  her,  with  a 
full  complement  of  skillful  seamen,  should  either  have  sailed  down, 
or  been  sufiFered  to  drift  down,  upon  the  Alaska's  bow  while  the  latter 
was  at  rest.  This  is  so  improbable  as  to  be  almost  incredible,  unless 
she  were  disabled.  Mere  difficulty  with  the  yawl  could  not  account 
for  it,  and  her  filling  away  just  before  she  was  struck  shows  that  she 
was  not  disabled. 

Again,  the  natural  bias  of  the  Alaska's  officers  and  men  in  her 
behalf  cannot  be  disregarded.  Constant  experience  illustrates  the 
effect  of  this  influence,  however  upright  the  intentions  of  the  wit- 
nesses. Where  the  narrative  of  both  sides  is  heard,  its  effect  may 
be  said  to  be  neutralized;  but  where  the  lips  of  all  on  one  side  are 
closed,  great  caution  is  obviously  necessary.    When  all  on  one  vessel 
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Are  lost,  it  is  not  too  much  to  reqaire  that  an  account  derived  wholly 
from  the  other  shall  be  in  its  essential  features  consistent,  rational, 
and  probable;  and  that,  in  so  far  as  it  involves  serious  departures 
from  these  conditions,  it  should  not  he  accepted,  unless  sustained  by 
proof  about  ■which  there  could  be  no  mistake. 

The  effect  of  this  natural  bias  is  apparent,  I  think,  throughout  the 
claimants'  case.  A  single  entry  in  the  log  illustrates  the  subnequent 
changes  that  the  same  matter  undergoes  in  the  testimony.  The  log 
says:  "At  12:08  observed  the  pilot-boat  attempt  to  cross  our  bows. 
Beversed  engines  full  speed,  and  in  about  two  minutes  she  came  into 
collision  with  our  stem,  sinking  almost  immediately."  This  entry 
was  made  shortly  after  the  occurrence;  even  then  presumably  not 
wholly  free  from  the  tendency  to  excuse  the  ship.  The  expression 
adopted,  "in  about  two  minutes,"  there  naturally  signifies  "nearly 
two  minutes,"  or  between  one  and  two  minutes.  But  on  the  tritd 
all  the  officers,'  except  the  master,  who  in  his  first  statement  calls  it 
two  minutes,  call  the  interval  three  minutes.  Again,  the  time  of 
collision  is  not  stated,  evidently  because  the  clock  was  not  at  that 
moment  observed ;  but  on  the  trial  the  third  officer  says  he  did  ob- 
serve the  clock,  and  that  it  was  12:11,  i.  «.,  making  just  the  three 
minutes.  But  if  the  time  had  been  observed  to  be  three  minutes, 
that  wonld  certainly  have  been  stated  in  the  log,  as  most  favorable  to  , 
the  ship.  Considering  that  the  various  other  entries  are  made  ac- 
cording to  the  time  by  the  clock,  it  is  highly  improbable  that  12:11 
should  not  have  been  entered  if  it  had  been  observed.  Again,  the 
log  says  the  collision  was  with  the  stem;  the  answer  and  the  testi- 
mony represent  it  as  with  the  starboard  bow,  and  not  with  the  stem, 
— an  important  difference  in  several  relations.  Again,  there  is  no 
intimation  in  the  log  of  any  change  of  course  by  the  pilot-boat,  nor 
of  any  $vdden  direction  across  the  Alaska's  bows.  The  pilot-boat's 
course  was  from  the  first  necessarily  directed  across  the  Alaska's  bows. 
It  was  known  to  be  so,  because  she  wished  to  intercept  the  steamer. 
She  was  expected,  however,  to  haul  down  upon  the  steamer's  lee  side 
when  she  had  approached  near.  Instead  of  doing  as  expected,  she 
kept  her  course,  as  the  log  naturally  imports,  and  tried  to  cross  the 
Alaska's  bows;  but  in  the  answer  and  the  testimony  we  have  a 
"change  of  course,"  a  "sudden  Inff,"  a  "sudden  closing  in"  of  the 
light.  In  the  log  nothing  of  this  kind  is  intimated.  As  respects 
each  of  these  four  particulars  in  a  single  entry,  the  officers  were  fully 
as  able  to  state  accurately,  and  quite  as  likely  to  do  so,  when  they 
made  up  the  log  as  afterwards.  I  must  regard  the  log  as  the  best 
evidence,  where  special  reasons  do  not  appear  for  departing  from  it. 

1.  The  Alaska's  narrative  as  respects  the  occnrrences  of  the  few 
minutes  preceding  the  collision,  and  her  claim  that  her  headway  was 
then  either  fully  stopped,  or  reduced  to  the  minimum  of  half  a  knot, 
involve  so  many  improbabilities,  difficulties,  and  inconsistencies,  as 
to  prevent  its  acceptance. 
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(a)  Her  witnesses  say  that  at  12:08,  two  or  three  minates  before 
the  collision,  according  to  their  reckoning,  there  was  a  sudden  luff  by 
the  pilot-boat, — a  sudden  "closing;;  in"  of  her  light  across  the  Alaska's 
bow.  Most  of  them  say  that  this  took  place  when  the  pilot-boat  was 
only  50  or  100  feet  distant.  The  master  and  some  of  the  officers  call 
it  850  feet.  The  third  officer,  in  one  passage,  calls  it  500  feet.  All, 
however,  agree  that  when  the  light  suddenly  closed  in  the  pilot-boat 
bore  about  two  points  off  the  Alaska's  port  bow,  as  she  bad  done  all 
along.  No  one  estimates  the  speed  of  the  pilot-boat  in  approaching 
the  Alaska  at  less  than  seven  knots,  until  her  supposed  luff.  In  luff- 
ing to  launch  the  yawl,  pilot-boats  do  not  come  to  a  stop,  but  only 
check  their  speed.  When  her  light  was  seen  to  be  suddenly  "closing 
in,"  her  course  must  necessarily  have  been  directed  across  the  Alas* 
ka's  coarse,  and  at  first  her  speed  would  be  but  slightly  checked. 
Bearing  less  than  two  points  off  the  port  bow  at  12 :  08,  (because  clos- 
ing in  rapidly,)  If  not  then  over  500  feet  distant,  she  ^ould  have  had 
less  than  200  feet  to  travel ;  and  she  would  therefore  have  crossed  the 
Alaska's  track  in  much  less  than  a  minute, — if  only  100  feet  off,  in 
less  than  10  seconds.  But  the  interval  sworn  to  is  three  minutes, — 
the  log  says  "about  two  minates."  If  it  be  said  that  the  pilot-boat 
might  have  come  to  a  atop  when  ahead  of  the  Alaska,  on  account  of 
the  supposed  mishap  with  the  yawl,  it  is  incredible — whether  sach 
an  accident  happened  or  not — that  the  pilot-boat  should  have  lain 
still  until  the  Alaska  ran  over  her,  or  until  she  had  drifted  down  upon 
the  Alaska's  stem  with  the  latter  at  rest.  But  the  evidence  does  not 
admit  of  any  such  stop ;  for  the  passage  of  the  light  across  the  Alaska's 
course  must  in  that  case  have  stopped  also,  and  that  fact  would  have 
been  noticet^.  The  evidence  indicates  that  the  light,  without  stopping, 
drew  directly  across  the  Alaska's  bows  until  the  moment  of  collision. 

(&)  That  the  pilot-boat  had  been  kept  about  two  points  off  the 
Alaska's  port  bow  until  she  closed  in  to  less  than  two  points  at  12 :  08, 
is  one  of  the  tnost  certain  parts  of  the  claimants'  evidence.  But 
bearing  less  than  two  points  at  12:08,  the  pilot-boat,  in  order  to 
reach  the  place  of  collision,  had  much  less  distance  to  travel  than  the 
Alaska.  Whatever  the  pilot-boat's  speed,  the  Alaska's  must  have 
been  considerably  greater.  Whether  the  interval  of  time  after  cloa- 
4i)g  ip  was  more  or  less  than  two  minutes,  the  pilot-boat's  speed,  as 
she  did  not  stop,  could  not  have  been  less  than  two  or  three  knots, 
and  if  she  luffed  "suddenly,"  it  must  have  been  more.  The  neces* 
sary  inference  is  that  the  Alaska's  speed  exceeded  that. 

(c)  The  supposed  accidt^nt  to  the  yawl  is  not  sustained  by  sufficient 
e,vidence  to  be  accepted  as  a  fact.  It  is  supported  by  the  testimony 
of  the  carpenter,  Duffy,  only.  Of  the  half  a  dozen  other  men  whose 
business  it  was  to  watch  the  Columbia,  and  who  were  watching  her, 
SQt  on^  saw  the  yawl.  Duffy  was  not  watching  her,  but  as  he  looked 
out  of  the  port  bow  to  take  the  draught,  he  says  he  saw- the  Columbia 
luff  about  50  or  100  feet  off,  show  her  sidfs,  and  the  yawl  wit^  ono 
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fena  in  the  water.  He  did  not  remain  at  the  how,  hut  went  away. 
He  estimates  this  us  from  five  to  ten  minutes  before  the  collision,  and 
tells  what  he  did  in  the  mean  time.  If  the  interval  was  one-quarter 
of  his  estimate,  the  Columbia  must  have  been  at  least  several  hun- 
dred feet  away,  and  he  could  not  have  distinguished  in  the  mght-time 
any  such  peculiar  situation  of  the  yawl  upon  a  small  schooner  like 
the  Columbia,  It  is  certain  that  the  Columbia  did  not  luff  so  as  first 
to  show  terside  when  within  50  or  100  feet  of  the  Alaska ;  and  if  she 
had  done  so  when  only  two  points  off  the  Alaska's  port  bow,  she  would 
have  shot  like  an  arrow  across  the  Alaska's  path.  The  close  prox- 
imity of  the  Columbia  is  a  necessary  condition  of  any  probability  in 
Duffy's  story;  and  the  other  particulars  stated  by  him,  as  well  as  by 
others,  disprove  any  such  close  proximity.  His  cross-examination 
sImws  tbe  weakness  of  his  testimony.  The  supposed  accident  to  the 
yawl  is  iimmat«rial, "except  as  a  clue  to  explain  the  delay  of  the  pilot- 
hoat  in  getting  out  of  the  way.  But  if  the  Alaska  was  then  at  a  sub-. 
«tantial  stop,  the  explanation  is  inadequate;  if  she  was  not  at  a  sub- 
fitantiad  stop,  the  supposed  accident  affords  no  justification  of  het- 
fault. 

{d)  The  coarse  of  the  pilot-boat  is  put  by  the  Alaska's  witqesses 
all  tbe  way  from  N.  N.  E.  to  E.  N.  E.     The  master  judged  that  if  she 
had  carried  colored  lights  she  would  have  shown  him  her  red  light 
^fore  her  sudden  closing  in  across  bis  bow.    As  the  Alaska  was  then 
beadkig  W.  ^  8.,  and  the  pilot-boat  was  only  two  points  on  her  port 
bow,oi  order  to  show  her  red  light  her  course  must  have  been  nearly 
E.  N.  £.     Sat  since  at  11 :  40,  28  minutes  before,  she  bore  nearly 
fl.  W-,  it  is  clear  that,  upon  a  course  of  E.  N.  E.,  from  11:40  she 
would  not  have  approached  the  Alaska  at  all.     The  tracing  of  their 
positions  aeeording  to  tbe  bearings  sworn  to,  and  allowing  the  high- 
est possible  speed  of  the  Columbia,  proves  that  the  general  course  of 
the  pilot-boat  after  11 :  40  could  not  possibly  have  been  more  tq  th«i 
eastward  than  N.  N.  E.     Her  heading  was  probably  about  N.  by  E.,. 
and  her  course  about  N.  by  E.  ^  E. ;  or,  if  her  angle  of  leeway  was  a 
full  point,  she  probably  headed  N.  ^  E.,  with  the  wind — ^the  direo-. 
tion  of  which  is  not  certain  to  a  point — N.  W.  J  W.     The  fact  that- 
iW  approached  gradually,  keeping  about  the  same  distance  off  tbe 
Alaska's  port  how,  shows  that  her  course  was  probably  not  much 
changed  until  she  luffed.     Had  she  changed  at  any  time  three  or/ 
fonr  points  to  the  eastward, — say  at  12 :  06, — so  as  to  show  her  red 
light,  she  would  have  broadened  off  the  Alaska's  bow  to  much  ^ore  . 
.than  two  points,  instead  of  closing  in  as  she  did.     The  more  rapid 
'sheer  of  the  Alaska  to  the  northward  during  the  few  minutes  pre- 
ceding 12 :  08  shows  that  the  pilot-boat  was  hauling  towards  hoc. 
more  rapidly  than  hisfore,  and  hot  bearing  off  to  the  eastward.  :  Her » 
faatding  in  resulted  naturally  from  her  nearer  approach,  though  qon- ) 
tinning  the  same  course  as  before.     The  evidence  shows  that  froiias 
13:02  to  12:06  the  Alaska  sheered  half  a  point  to  the  northward; 
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from  12:06  to  the  collision,  a  point;  and  prior  to  12:03,  onlybalf 
a  point, — from  her  previous  course  of  W.  by  8.  ^  S.,  as  fixed  some 
15  minutes  before.  The  evidence  of  the  first  officer  and  helmsman, 
who  relieved  the  watch  at  12 :  02,  show,  I  think,  that  the  master  is 
mistaken  in  supposing  that  the  Alaska  bad  ported  to  W.  ^  ^.  before 
that  time.  The  fact,  moreover,  that  she  sheered  a  point  to  star- 
board after  12 :  06,  though  her  helm  was  not  nearly  hard  over,  and 
although  the  wind  operated  strongly  against  a  starboard  sheer,  is 
further  evidence  of  considerable  headway. 

(e)  The  general  coui-se  that  the  pilot-boat  must  have  taken  from 
11 :  40  to  the  collision  can  be  determined  very  nearly  from  the  known 
course  of  the  steamer,  and  the  distance  traveled  by  her,  and  from 
the  bearing  and  speed  of  the  pilot-boat.  The  average  course  of  the 
steamer,  during  the  whole  interval,  was  about  W.  by  S.  The  dis- 
tance run  by  her,  even  npon  the  figures  given  by  her  own  witnesses, 
could  not  be  less  than  four  and  one-half  miles,  as  she  ran  at  least  two 
and  three-fourths  miles  duringtbe  first  12  minutes.  The  speed  of  the 
pilot-boat  was  stated  to  be  from  seven  to  eight  knots.  During  the 
whole  interval  of  30  minutes  the  pilot-boat  would  therefore  run  from 
three  and  three-fourths  to  four  miles.  If  the  pilot-boat  bore  S.  W.  or 
S.  W.  ^  W.  at  11 :  40,  her  utmost  speed  of  eight  knots  vrould  not  have 
been  sufficient  to  enable  her  to  reach  the  Alaska,  had  her  general 
course  been  more  than  one  and  one-half  points  E.  of  N. 

(/)  The  master  estimated  the  pilot-boat  to  be  two  miles  distant 
when  he  slowed  at  11:  57,  11  or  12  minutes  before  the  collision,  and 
"nearly  a  mile"  distant  at  12 :  06,  when  he  stopped  the  engines.  But 
at  12 :  06  the  distance  must  have  been  much  less, — probably  less  than 
half  a  mile.  As  the  pilot-boat  during  this  interval  of  nine  minntes 
must  have  been  going  within  two  or  three  points  of  a  right  angle  to 
the  course  of  the  Alaska,  the  latter  must  have  diminished  the  dis- 
tance that  separated  them  during  those  nine  minutes  by  nearly  a 
mile,  or  at  an  average  speed  of  over  six  knots.  So,  if  four  minutes 
before  the  collision  they  were  nearly  a  mile  apart,  ieven  if  they  had 
been  approaching  all  the  time  head  on,  if  the  pilot-boat  could  not 
make  but  the  rate  of  eight  knots  during  that  time,  the  Alaska  mast 
have  made  nearly  seven.  But  during  the  last  two  minutes,  accord- 
ing to  the  Alaska's  own  account,  the  pilot-boat  had  luffed  up  so  as 
to  di;aw  rapidly  across  the  Alaska's  bow.  If,  therefore,  at  12 :  06,  the 
vessels  had  been  only  one-half  mile  apart,  instead  of  nearly  a  mile,  they 
ooald  not  have  reached  each  other,  upon  the  course  the  pilot-boat 
sailed,  had  not  the  Alaska  made  an  average  speed  of  at  least  four, 
knots  in  that  interval. 

(g)  Again,  if  the  Alaska's  speed  when  her  engine  stopped  at  12:06 
was  only  three  and  one-half  knots,  and  her  headway  was  stopped  at 
the  collision  five  minutes  afterwards,  as  the  Alaska's  witnesses  con- 
tend, she  would  have  gone  during  this  interval  about  1,050  feet  only, 
and  the  movements  of  the  pilot-boat  daring  these  five  minutes  oould 
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not  be  rationally  acconntecl  for.  At  12 :  08  the  pilot-boat  bore  a  lit- 
tle less  than  two  points  off  the  Alaska's  port  bow ;  and  had  she  been 
coming  up  on  her  general  course,  N.  by  E.  ^  E.,  and  the  Alaska  in 
the  mean  time  moved  as  slowly  as  claimed,  the  pilot-boat  would 
have  borne,  at  12:06,  two  minutes  before,  nearly  four  points  off  the 
Alaska's  port  bow,  instead  of  two,  as  the  log  states.  Had  the  pilot- boat, 
however,  during  these  two  minutes,  come  upon  a  course  of  N.  E.  by  E. 
80  as  to  preserve  her  bearing  of  two  points  off  the  Alaska's  port  bow, 
thftu,  having  the  wind  aft,  her  speed  would  have  been  increased,  and 
on  luflSng  suddenly  just  before  12 :  08,  within  500  or  600  feet  of  the 
Alaska,  she  would  have  come  round  so  rapidly  as  to  cross  the  line  of 
the  Alaska's  path,  not  250  feet  distant,  in  less  than  half  a  minute, 
instead  of  three  minutes.  Luffing  suddenly  from  such  a  course,  her 
speed  would  not  be  much  checked,  and  she  would  continue  at  rapid 
speed  till  she  headed  north;  nor  could  she  have  been  kept  for  tbree 
minutes  from  crossing  the  Alaska's  path  without  being  brought  to  a 
stop  for  a  considerable  interval.  Not  only  does  the  testimony,  as  I 
have  said,  show  that  there  was  no  such  stop,  but  such  a  mode  of 
navigation  for  a  pilot-boat  designing  to  launch  her  yawl  ahead  of  the 
steamer  would  be  in  the  highest  degree  improbable.  She  would  nat- 
orally  check  her  course  gradually  as  she  approached  the  steamer's 
bead  by  a  gradual,  not  a  sudden,  luff. 

All  the  difficulties  above  referred  to  proceed  really  from  two  as- 
snmptions  on  the  Alaska's  part:  First,  too  little  speed;  second,  too 
much  time  after  the  engines  were  reversed.  Correct  tliese,  and  all 
the  difficnlties  vanish. 

2.  As  regards  the  time,  I  have  already  observed  that  the  entry  in 
the  log,  "about  two  minutes,"  was  evidently  an  estimate  only.  The 
evidence  shows  that  when  the  engines  were  reversed  collision  was 
•pprehended.  Experience  proves  that  persons  expecting  disaster, 
and  not  busily  employed,  overestimate  the  time.  It  is  natural,  there- 
fore, that  this  interval,  then  estimated  at  "about  two  minutes,"  should 
have  been  much  overestimated.  It  is  probable  that  the  time  was  not 
over  one  minute.  The  fact  that  the  pilot-boat  did  not  stop,  and  was 
less  than  two  points  off  the  port  bow  at  12 :  OS,  and  yet  did  not  clear 
the  steamer,  makes  it  difficult  to  believe  the  interval  was  over  a 
minute.  If  it  was  .not,  the  order  to  reverse  would  have  had  little 
effect.     Other  circumstances  confirm  this  view. 

At  12 :  08,  when  the  officers  first  perceived  that  the  pilot-boat  meant 
to  cross  the  Alaska's  bow,  the  commander  exclaimed:  "My  God! 
what  is  that  man  trying  to  do?"  The  first  officer  exclaimed:  "By 
Jove!  that  man  will  be  into  as;  I  never  saw  such  a  thing  in  my 
life !"  These  exclamations  show  apprehension  of  immediate  collision ; 
bat  as  the  pilot-boat  was  then  less  than  two  points  off  the  Alaska's 
port  bow,  and  seemed  to  those  officers  to  be  from  250  to  500  feet 
distant,  and  had  to  run  only  half  the  distance  to  reach  the  point  of 
intersection  that  the  Alaska  had  to  run,  it  is  difficult  to  see  why  they 
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should  have  had  such  apprehension  of  coUiBion  if  the  Alaska  at  that 
momeDt  was  not  running  over  two  knots,  as  tbe^r  estimate.  The  of- 
ficers were  not  then  aware  that  the  pilots  were  intending  to  launch 
the  yawl  ahead.  I  think  it  was  the  Alaska's  own  speed  that  mad« 
the  danger,  and  the  apprehension,  of  collision ;  and  hence  the  immedi- 
ate order,  "Full  speed  astern." 

Again,  the  log  shows  that  the  Alaska  continued  backing  at  full 
speed  from  two  to  three  minutes  after  the  collision.  Had  her  head- 
way been  stopped,  or  nearly  so,  at  the  moment  of  collision,  there 
would  have  been  no  need  of  backing  so  long;  for  that  would  have 
carried  her  far  astern  of  the  capsized  yawl  sought  to  be  reached. 
But  it  was  precisely  what  she  would  have  done  had  her  speed  at  the 
moment  of  colUsion  been  some  four  knots. 

Again,  when  the  lines  thrown  to  the  men  failed  to  reach  them,  a 
seaman  ran  almost  the  whole  length  of  the  ship,  nearly  to  the  stern, 
where  the  buoys  were  kept,  and  lighted  one,  and  threw  it  over.  This 
must  have  occupied  at  least  a  minute  from  the  time  of  the  collision. 
The  master  estimates  from  one  to  two  minutes.  The  yawl  and  the 
men  had  already  gone  astern,  and  the  evidence  shows  that  the  buoy 
also  went  first  astern,  proving  that  the  steamer  had  headway  even  a 
minute  after  collision,  and  after  two  minutes  backing.  The  buoy 
was  soon  afterwards  overtaken  and  passed,  through  the  continued 
backing  of  the  ship,  so  that  it  was  then  seen  abeam  or  forward  of 
abeam. 

3.  The  drifting  of  the  wreck  on  each  side  of  the  Alaska  at  the  rate 
of  from  four  to  six  knots  is  in  my  judgment  far  too  great  to  be 
ascribed  to  the  winds  and  waves  in  an  ordinary  gale.  The  hull  be- 
gan to  sink  immediately  after  the  collision,  and  no  rapid  drifting  was 
possible  after  the  bull  was  under  water.  The  capsized  yawl,  and 
the  spar  with  the  men  clinging  to  them,  could  not  drift  at  such  a 
rate,  even  if  exposed  to  the  wind ;  but  they  were  out  of  the  wind  in 
the  lee  of  the  ship.  The  evidence  also  shows  that  the  different  parts 
of  the  wreck  passed  along  on  both  sides  of  the  ship  at  about  the  same 
rate,  and  appeared  opposite  the  bridge  at  about  the  same  moment. 
Only  one  cause  can  account  for  this,  viz.,  the  forward  motion  of  the 
Alaska. 

4.  Nor  can  I  accept  the  Alaska's  suggestion  that  instead  of  en^ 
countering  her  stem  the  pilot-boat  was  capsized  and  smashed  in  by 
drifting  or  being  tossed  sideways  against  the  Alaska's  bow  just  aft  of 
the  stem.  The  log  says  the  collision  was  with  the  stem.  One  of  the 
officers  says'the  pilot-boat  at  the  collision  was  right  ahead;  though 
another  says  her  light,  which  was  probably  on  her  mainmast,  was  a 
little  to  starboard.  When  seen  a  few  seconds  afterwards  only  one 
fnast  was  visible;  the  other  had  already  disappeared.  That  must 
have  sunk  almost  instantly.  This  does  not  seem  to  me  likely  to  have 
arisen  from  the  pilot-boat's  being  merely  thrown  on  her  beam  ends 
i)n  being  tossed  by  a  wave  against  the  Alaska's  bow;  bat  from  being 
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eat  throngh  by  the  Alaska's  'stem  when  the  latter  was  under  consid- 
erable headway. 

5.  The  testimony  as  to  the  qnick-water  is  of  slight  weight,  becansa 
the  time  when  it  was  observed  is  easily  liable  to  be  mistaken.  A  sea- 
man testified  that  he  saw  the  men  drawn  do  wn  by  the  quick-water  amid- 
ships; but  Mr.  Challoner,  some  200  or  300  feet  farther  aft,  saw  the 
men  still  drifting  astern  rapidly.  So  the  parser  may  have  been  mis- 
taken as  to  the  time  of  seeing  the  quick-water,  or  have  mistaken  for 
that  the  oommotion  of  the  sinking  vessel. 

6.  The  estimates 'by  which  the  Alaska's  speed  is  arrived  at  by  her 
witnesses  are  not  convincing,  when  opposed  by  so  many  circumstances 
and  so  many  contrary  indications.  It  is  signidcant,  moreover,  that 
not  one  of  the  Alaska's  o£Scers  testified  to  her  ordinary  speed  when 
her  engines  are  working  at  "half  speed"  or  "slow."  In  the  absence 
of  all  testimony  on  the  subject,  it  is  scarcely  credible  that  the  com- 
mander and  all  the  officers  are  alike  ignorant  on  this  point.  To  omit 
direct  evidence,  and  to  resort  to  the  computations  of  a  mechanical 
engioeer  who  never  saw  the  ship,  based  on  the  engineer's  estimates 
of  the  number  of  revolutions  per  minate,  that  were  not  entered  in  the 
log,  is  a  substitution  of  a  very  inferior  kind  of  evidence,  when  much 
better  was  presumably  in  the  claimants'  power. 

In  other  cases  the  rates  of  steamers  at  "half  speed"  and  "slow," 
as  compared  with  their  "full  speed,"  has  been  often  proven  before 
me  by  the  direct  evidence  of  the  officers  who  knew  the  facts.  In  no 
case  that  I  recall  have  these  rates  been  so  much  reduced  compara- 
tively as  the  estimates  in  the  present  case  would  make  them.  Usually 
what  is  called  "half  speed"  is  fully  two-thirds  of  "full  speed;"  and 
"slow,"  about  half  of  "full  speed, "  and  that  is  so  in  other  steamers  of 
the  size  of  the  Alaska ;  and  in  fair  weather,  or  in  a  moderate  gale,  the 
proportions  remain  about  the  same.  These  nsnal  proportions,  applied 
to  the  Alaska,  would  agree  with  all  the  other  indications  in  giving  her 
a  speed  of  from  six  to  seven  knots  at  12: 06,  and  about  four  knots  at 
18:  09. 

Had  the  officers  of  the  Alaska  supposed  that  the  Columbia  intended 
to  cross  her  bows,  and  go  to  windward,  instead  of  porting  her  helm 
and  going  to  leeward,  as  she  approached  the  Alaska,  no  doubt  the 
order  to  reverse  the  engines  would  have  been  given  earlier,  and  her 
speed  would  have  been  brought  down  to  the  proper  minimum.  The 
master  testified  that  the  night  was  "a  good  one  for  seeing  lights, 
bat  bad  for  estimating  distances."  Mistake  as  to  this  pilot-boat's 
distance  through  this  cause  probably  oontribnted  also  to  the  delay  in 
reversing  the  engines.  The  master's  estimate  at  12:06  that  the  pilot- 
boat  was  nearly  a  mile  distant  was  from  two  to  three  times  too  great. 
The  mistake  was  a  natural  one,  as  the.  pilot-boat  was  a  small  object. 
It  was  partly  from  this  cause,  I  think,  and  partly  because  the  inten- 
tion of  the  pilot-boat  to  keep  her  course  and  cross  the  Alaska's  bow 
was  wholly  anexpacted,  that  the  Alask&'s  speed  .was  iio|  brought  ta  a 
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enbatantial  atop.  Notwithstanding  the  emphatic  testimony  of  the 
officers  of  the  Alaska  and  others,  the  crossing  of  the  steamer's  bowa 
in  this  manner  has  been  practiced  by  pilot- boats  so  long,  and  the  duty 
of  coming  to  a  substantial  stop  for  the  purpose  of  taking  on  pilots  is 
so  well  settled,  that  the  Alaska  cannot  be  held  legally  justified  in  as- 
suming, up  to  nearly  the  last  moment,  that  the  pilot-boat  would  change 
her  course,  which  was  obviously  across  the  Alaska's  bow,  and  on 
that  ground  be  exempted  from  the  duty  of  coming  aabstantially  to  a 
stop.  It  was  the  duty  of  the  Alaska  to  reduce  her  speed  nearly  to  a 
stop,  so  as  not  to  imperil  the  pilot-boat  in  anymetbod  of  approach 
the  pilots  might  think  advisable. 

It  is  not  unlikely,  on  the  other  hand,  that  the  pilots,  at  about  12 :  06, 
when  about  one-third  of  a  mile  distant  from  the  Alaska,  being  then 
about  1,000  feet  from  the  line  of  her  path,  in  consequence  of  the  great 
size  of  that  vessel,  made  the  opposite  and  equally  natural  mistake 
of  supposing  her  to  be  only  half  the  distance  off  she  really  was.  Thus 
erroneously  believing  she  was  within  some  500  feet  of  the  steamer's 
track,  instead  of  about  1,000  feet  from  it,,  the  pilot  boat  would  luff  .when 
too  far  away,  in  order  to  reduce  her  speed  as  usual,  so  as  to  launch  her 
yawl.  Having  twice  as  far  to  go  as  estimated,  and  being  therefore 
unexpectedly  delayed  in  getting  almost  ahead  of  the  steamer  before 
she  could  launch  the  yawl,  aided  as  this  mistake  would  be  through 
the  steamer's  constant  veering  to  the  northward,  the  pilot-boat'a 
speed  at  length  would  become  insensibly  so  much  reduced  that,  when 
she  (lid  get  nearly  ahead  of  the  steamer,  the  latter,  coming  on  under 
moderate  headway,  instead  of  being  nearly  stopped,  the  pilot-boat 
probably  had  not  speed  enough  remaining  to  admit  of  the  usual 
and  necessary  dexterity  in  handling,  so  as  to  fill  away  quick  enough 
to  escape.  The  evidence  shows  that  she  did  bear  away,  but  not  in 
time  to  clear  the  steamer.  These  views  of  the  probable  courses  and 
speed  of  the  two  vessels  fulfill  all  the  conditions  of  the  best  data  in 
the  evidence;  viz.,  the  recorded  bearings  and  times,  and  violate  no 
natural  probabilities.  No  other  view  that  has  been  presented  to  me 
does  this,  and  on  careful  study  I  have  not  been  able  to  disoover  any 
other  that  does  so. 

Second.  I  must  hold  it  a  further  fault  in  the  Alaska  that,  having 
first  starboarded  so  as  to  approach  the  pilot-boat  in  the  proper  direc- 
tion, she  afterwards  ported,  and  under  a  port  helm  kept  veering  to 
the  northward  up  to  the  moment  of  collision ;  thus  delaying  and 
thwarting  the  expectations  and  the  maneuvers  of  the  pilot-boat  to 
launch  the  yawl,  and  then  get  away.  Precisely  similar  was  the  course 
of  the  steamer  that  was  condemned  by  the  supreme  court  in  the  case 
of  The  City  of  Waibington.  But  for  this  latter  fault  the  pilot-boat, 
notwithstanding  the  Alaska's  too  great  speed,  would  have  gone  clear. 
The  fact  that  the  pilot-boat's  general  course  was  crossing  that  of  the 
Alaska  was  certainly  known.  It  was  the  Alaska's  duty  to  come  as 
near  to  a  stop  as  practicable,  and  leave  the  rest  to  the  pilot-boat. 
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Third.  The  evidence  of  the  expert  pilote  in  the  preeent  case  shows 
fault  on  the  part  of  the  Columbia.  They  testify  that  so  long  as  the 
leeward  light  only  of  the  steamer  is  seen,  or  if  she  seems  to  be  keeping 
sway,  or  if  the  steamer  is  perceived  to  be  tinder  any  considerable 
headway,  no  attempt  should  be  made  at  night  to  launch  the  yawl  ahead, 
and  cross  to  windward;  that  such  a  maneuver  could  not  be  justified; 
and  that  when  the  failure  to  make  the  windward  light  shows  that  the 
steamer  is  keeping  o£P,  the  pilot-boat  should  also  keep  off  safe  to  lee* 
ward,  and  not  attempt  to  launch  the  yawl  ahead.  This  is  certainly 
reasonable,  and  I  cannot  doubt  its  trath.  This  evidence  materially 
modifies  the  custom  relied  on  in  the  case  of  The  City  of  Washington, 
Since  the  date  of  that  case  the  usage  may  have  been  ohan^d  some* 
wbat  with  reference  to  vessels  of  the  class  of  the  Alaska.  The  Alaska, 
upwards  of  7,000  tons  burden,  is  at  least  twice  the  size  of  that  steamer. 
With  the  powexfnl  electric  lights  now  employed  by  sooh  steamers, 
and  with  the  general  lighting  up  of  the  whole  ship,  when  the  Alaska 
approached  within  a  quarter  of  a  mile,  I  cannot  resist  the  oouolusioa 
that  the  fact  that  the  Alaska  was  under  considerable  headway  ought 
to  have  been  apparent  to  the  pilot-boat.  In  my  judgment  the  steamer 
must  have  been  going  at  that  time  at  the  rate  of  five  or  siz  knots. 
A  careful  watch  would  have  shown  that  she  was  not  at  rest,  nor  nearly 
so.  In  a  gale,  moreover,  snch  as  then  prevailed,  I  should  hesitate  to 
find  npon  the  evidence  here  that  a  vessel  like  the  Alaska  was  required 
to  come  to  a  perfect  stand-still  in  the  water.  The  evidence  shows 
that  is  not  now  expected.  She  would  very  quickly  become  unman- 
ageable, and  fall  off  into  the  trough  of  the  sea, — a  situation  that  no 
pilot  would  expect  her  to  assume.  Neither  the  supreme  court  nor 
the  circuit  court,  in  the  case  of  The  City  of  Washington,  declare  it  to 
be  the  duty  of  a  steamer  to  come  to  an  absolute  stop,  nnless  neces- 
sary; and  the  testimony  here  shows  that  an  absolute  stop  was  not 
necessary.  In  the  case  of  McLaren  v.  Compagnie  Francaise,  9  App. 
Gas.  640,  referred  to  by  counsel,  tiie  statement  of  the  bead-note  is  not 
sustained  by  the  opinion ;  and  that  case,  moreover,  was  one  of  ordi- 
nary navigation,  not  one  in  relation  to  the  exceptional  conditions 
arising  between  a  steamer  and  a  pilot-boat.  1  can  have  no  doubt 
that  the  pilot-boat  was  designing  to  launch  her  yawl  when  ahead 
of  the  steamer;  because  there  was  plenty  of  time  and  space  for  her 
to  cross  to  windward,  and  round  the  Alaska's  stem,  and  there  launch 
the  yawl,  had  that  been  her  intention.  Not  doing  that,  nor  -sailing 
to  the  steamer's  lee,  she  must  have  designed  the  only  remaining 
course  of  launching  the  yawl  ahead.  Snch  a  course  was  dangerous 
and  unjustifiable  in  the  gale  of  that  night,  even  if  it  be  ever  justifia- 
ble in  the  night-time.  It  was  still  further  unjustifiable,  and  a  fault, 
to  persist  in  this  design  when  she  failed  to  make  the  Alaska's  green 
light,  owing  probably  to  the  Alaska's  greater  distance  than  supposed, 
and  to  her  veering  to  the  northward,  until  her  own  speed  was  so  re- 
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duced  that  she  coald  not  be  handled  with  the  de&terit;  that  is  usual 
and  neoessary  in  order  to  avoid  the  steamer  in  such  a  maneuver. 

Fourth,  Under  the  circumetances  of  this  case,  and  the  difficulties 
of  obtaining  evidence  of  the  facts,  I  must  hold  that  the  libelants  did 
not  delay  beyond  a  reasonable  time  before  filing  the  libel  on  the 
thirteenth  of  November,  1881;  and  that  there  was  no  such  laches  as 
should  discharge  the  steamer  from  the  maritime  lien  acquired  less 
than  a  year  previous,  in  consequence  of  the  transfer  in  the  mean 
time  of  the  title  of  the  Alaska  by  Mr.  Gnion  to  Mr.  Pearce,  in  Oc- 
tober, 188d;.  It  appears  that  Mr.  Pearce,  her  builder,  had  claims 
upon  the  ship,  secured  by  mortgage,  for  a  great  proportion  of  her 
value;  In  the  final  settlement  upon  the  repurchase,  as  I  understand, 
be  advanced  to  Mr.  Guion  about  j67,000  cash,  besides  canceling  hia 
other  claims.  Although  the  libel  had  not  been  filed  at  the  time  of 
this  settlement,  the  accident  was  notorious ;  and  the  possible  liability 
of  the  Alaska  was  a  circumstance  that  coald  scarcely  have  escaped 
any  reasonably  diligent  inquiry,  bad  Mr.  Pearce  desired  to  ascertain 
all  possible  outstanding  liens,  and  made  reasonable  inquiries  in  that 
regard.  See  cases  reviewed  in  The  Brigtol,  11  Fed.  Bep.  156 ;  af- 
firmed, 20  Fed.  Eep.  800. 

Fifth.  As  respects  the  right  to  recover  damages  in  admiralty  for 
the  loss  of  life  by  the  wrongful  conduct  of  vessels  on  the  high  seas, 
some  differences  are  found  in  the  adjudications.  It  has  been  repeat- 
edly discussed  in  its  various  aspects,  and  it  is  understood  that  the 
question  is  now  pending  in  the  supreme  court.  Awaiting  the  result 
of  the  determination  of  that  court,  and  without  referring  to  the  com- 
mon-law anthorities,  I  shall  hold  in  this  case,  as  seems  to  me  most 
consonant  with  natural  equity  and  justice,  that  the  pecuniary  loss 
sustained  by  persons  who  have  a  legal  right  to  support  from  the  de- 
ceased furnishes  a  ground  of  reclamation  against  the  wrong-doer 
which  should  be  recognized  and  compensated  in  the  admiralty.  Cut- 
ting V.  Seabury,  1  Spr.  622;  Plummer  v.  Webb,  1  Ware,  75;  The  Sea 
Gull,  Chase,  145;  The  Garland,  5  Fed.  Rep.  924;  The  Harrisburg, 
15  Fed.  Rep.  610;  The  E.  B.  Ward,  Jr.,  17  Fed.  Rep.  456;  8.  C. 
23  Fed.  Rep.  900;  The  Manhaseet,  19  Fed.  Rep.  430;  The  City  of 
Bruatela,  6  Ben.  370. 

A  decree  may  be  entered  for  the  several  libelants  to  recover  half 
their  damages,  with  costs,  and  a  reference  taken  to  compute  the 
amount. 
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Bbals  V.  Illinois,  M.  &  T.  B.  Co.  and  others.* 
{(Xreuit  Oourt,  B.  D.  Mutvuri.    April  IS,  1886.) 

CoBPOHATioNS— Bonds— Deed  of  TRnsT— Decree  Declabiko  Void— Fkaud. 
A  decree  declaring  a  deed  of  trust  and  bonds  secured  thereby  invalid,  en- 
tered in  a  suit  to  which  the  trustee  named  in  such  deed  of  trust  is  joined  as, 
a  partT  defendant  in  his  individual  capacity,  cannot  be  attacked  on  the 
grouDd  of  fraud  and  collusion,  after  the  property  has  been  transferred  for 
value  to  a  purchaser  without  notice,  by  a  bondholder  who  was  not  made  a 
party,  in  a  suit  to  hare  such  property  applied  to  the  payment  of  his  bonds. 

In  Equity.     Motion  by  defendant  for  decree  on  bill,  plea,  and  rep- 
lication. 

This  is  a  suit  brooght  against  the  Illinois,  Missouri  &  Texas  Railway 
Company,  the  Cape  Girardeau  &  State  Line  Eailroad  Company,  the 
Cape  Girardeau  Southwestern  Bailroad  Company,  and  others,  by  the 
complainant,  as  owner  of  68  outstanding  coupon  bonds,  issued  by 
the  Illinois,  Missouri  &  Texas  Railway  Company,  and  secured  by  a 
deed  of  trust  upon  all  tlie  property  and  franchises  of  the  Cape  Girar* 
deau  &  State  Line  Bailroad  Company.  The  complainant  alleges 
that  he  purchased  said  bonds  in  good  faith,  for  value,  and  without 
notice,  before  they  were  due,  and  that  ioterest  thereon  is  past  due, 
and  unpaid;  and  he  asks  that  the  property  covered  by  said  deed  of.' 
tnist  be  applied  to  the  payment  of  his  bonds,  and  for  other  relief. 
It  appears,  however,  from  the  bill  and  other  pleadings,  that  the  bonds 
in  suit  here,  together  with  all  others  of  the  same  issue,  and  the  deed 
of  trast  securing  them,  have  been  held  by  the  circuit  court  of  Cape 
Girardeau  county,  Missouri,  to  be  void,  as  against  the  Cape  Girar- 
deau &  State  Line  Bailroad  Compady,  in  a  suit  brought  by  said  com- 
pinj  for  the  purpose  of  having  them  declared  void,  and  in  which  the 
lUinois,  Missouri  &  Texas  Railway  Company,  Frederick  Winston, 
the  survivor  of  the  trustees  named  in  said  deed  of  trust,  and  all 
known  bondholders,  were  joined  as  defendants;  and  that  the  Cape 
Girardeau  Southwestern  Railway  Coi^pany  purchased  all  the  prop- 
erty  described  in  said  deed  of  trust  from  the  Cape  Girardeau  &  State 
Line  Railroad  Company,  for  value,  after  said  decree  was  entered  in 
uaid  suit,  and  without  notice  of  any  fraud  or  collusion  in  obtaining 
it.  The  present  complainant  claims  that  said  decree  was  in  fact 
procured  by  collusion  and  fraud ;  and  that  he  was  not  a  party  to  the 
euit  in  which  it  was  obtained,  and  was  not  represented  therein  by  said 
^Vinston,  because,  though  the  latter  was  joined  as  a  party  defend- 
ant, it  was  in  his  individaal  capacity,  and  not  as  trustee,  and  was 
I  not  served  with  process,  and  did  not  plead  as  trustee,  but  only  as  an 

I  individual,  and  failed  to  make  any  defense  to  the  suit  in  bis  capacity 

'  SB  trustee,  thongb  he  knew  that  said  bonds  were  lawfully  issued,  and 

■Beported  by  B«nJ.  F.  Rex,  Esq.,  of  the  St.  Loi>is  bar. 

v.27F.no.ll — 46 
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that  the  deed  of  trust  was  valid,  and  that  a  good  defense  could  be 
made. 

H.  H.  Denniton  and  A.  O.  Vanderpoel,  for  complainant. 

Oeo.  D.  Reynold*,  for  the  Gape  &irardeaa  S.  W.  Bj.  Go.  and  the 
Gape  Girardeau  &  B;  L.  B.  Go. 

Thos.  C.  Fletcher,  pro  se;  the  Illinois,  Miesouri  &  Texas  Bail  way 
^Company,  and  George  C.  Thilennies. 

Tbbat,  J.,  {orally.)  I  do  not  propose  this  morning  to  go  through 
a  detailed  eonsideration  of  the  record  in  this  case.  It  suffices  that  the 
second  railroad  corporation,  which  was  the  successor  of  the  first  rail- 
road corporation,  issued  bonds.  The  subject-matter  of  the  validity  of 
those  bonds  was  fully  heard  in  a  court  of  competent  jurisdiction,  and 
the  bonds  were  pronounced  void.  Now,  here  is  an  attempt  to  charge 
■  the  successor  of  the  second  corporation  with  those  bonds,  which  have 
already  been  pronounced  invalid,  without  any  allegations  that  would 
enable  the  court  to  fasten  on  the  third  corporation  void  obligations. 
I  cannot  understand  the  theory  of  the  bill  to  be  within  any  rale  of 
law  or  equity,  and  it  suffices  that  the  state  of  the  record  shows  that 
there  is  nothing  to  chaise  these  parties  defendants  with  any  of  those 
obligations. 

The  decree  of  the  court  will  be  that  the  bill  be  dismissed,  with 
costs. 


BOGART    V.  EliBOTBICAL    SUPPLT  Co. 

(OiretUt  Court,  3.  D.  New  York.    1886.) 

Attobnet  and  Counselob—  SuBSTiruTioN—RKyBBENCB— Costs— Aitachjceht. 
In  an  application  by  a  party  for  leave  to  substitute  a  new  attorney,  which 
has  resulted  in  a  reference  to  a  master,  and  a  decision  that  the  attorney  was 
not  entitled  to  further  compensation  than  he  had  already  received,  the  court 
has  power  to  enforce  obedience  to  the  order  requiring  the  attorney  to  pay  the 
costs  of  the  reference  by  attachment. 

Application  for  Leave  to  Substitute  Mew  Attorney. 
Walter  D.  Edmonds,  for  plaintiff. 
A.  H.  H.  Dawson,  for  defendant. 

WaUiAOB,  J.  Upon  further  consideration,  the  doubt  suggested 
upon  the  argument  of  this  motion,  as  to  the  power  of  the  court  to  en- 
force obedience  to  the  order  requiring  the  attorney  to  pay  the  costs  of 
the  reference  to  the  master  by  attachment,  has  been  wholly  removed. 
The  attorney  was  required  by  the  order  to  pay  the  costs  to  which  his 
client  had  been  unjustly  subjected  upon  his  application  for  leave  to 
substitute  a  new  attorney,  which  resulted  in  a  reference  to  a  master, 
and  a  decision  that  the  attorney  was  not  entitled  to  further  compen« 
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sation  than  he  had  already  received.  He  has  not  paid  the  costs. 
Treating  the  present  application  as  tbongb  it  were  made  by  the  client, 
the  plaintiff  in  the  suit,  instead  of  the  master,  in  whose  behalf  it  is 
really  made,  it  is  one  for  the  exercise  of  the  summary  jurisdiction 
possessed  by  courts  over  attorneys  as  their  officers  by  attachment, 
when  the  professional  conduct  of  the  attorney  in  a  cause  pending  be- 
fore the  court  is  involved.  The  statute  (section  725,  Bev.  St.)  has 
not  restricted  the  power  of  the  court  to  punish  for  contempt  any  of- 
ficer of  the  court  in  his  official  transactions,  or  his  disobedience  of 
any  lawful  order.  It  was  entirely  proper  to  order  the  attorney  to  pay 
the  costs  which  he  had  unnecessarily  imposed  upon  his  client,  and  a 
decent  regard  for  the  dignity  of  the  court  requires  that  obedience  to 
the  order  be  compelled.  If  the  respondent  had  alleged  his  inability 
to  comply  with  the  terms  of  the  order,  such  an  excuse  would  be  con- 
sidered ;  but,  in  the  absence  of  such  an  excuse,  the  case  is  one  where 
the  remedy  by  attachment  should  be  allowed.  The  statutes  prohib- 
iting imprisonment  for  debt  have  no  application  to  such  a  case.  The 
eonrts  have  always  allowed  the  summary  remedy  of  an  attachment 
to  compel  an  attorney  to  observe  the  duties  incident  to  his  profes- 
sional relations  towards  his  clients,  and  towards  the  other  officers  of 
the  court,  and  in  this  state  it  is  even  held  that  it  is  not  essential  to 
the  exercise  of  this  summary  remedy  that  the  transaction  should 
arise  out  of  a  suit  in  the  court,  or  in  reference  to  any  legal  proceed- 
ings. In  re  Dakin,  i  Hill,  43.  Bowling  Green  Sav.  Bank  v.  2'odd, 
53  N.  Y.  489;  In  re  H.,  87  N.  Y.  521.  The  affidavits  on  the  part 
of  the  respondent  indicate  that  he  has  not  been  guilty  of  any  inten- 
tional disobedience  of  the  order,  but  rather  that  he  has  acted  upon  a 
misconception  of  bis  rights  and  duties.  An  attachment  will  be  is- 
sued, unless  within  15  days  he  pays  the  sum  heretofore  ordered  to 
be  paid,  as  taxed  by  the  court. 


Bebbt  and  others  v.  Ds  Wrrr  and  others. 
(Oireuit  Churt,  8.  D.  Nw  T«rk.    Jan«  16, 1886.) 

L  New  TKiAi,—JxmT—PBEjtJDicB— Expressions  of  Opiniok. 

That  some  of  the  Jury  indicated,  by  their  langnage  and  manner  in  the  Jnry- 
box,  daring  the  progress  of  the  trial,  tliat  their  minds  were  opposed  to  the 
defendant's  case,  is  not  a  ground  for  a  new  trial,  when  there  is  no  adequate 
reason  to  suppose  that  any  Juryman  was  not  impartial  when  the  trial  com- 
menced, and  when  no  means  were  taken  by  the  plaintifl  to  cause  a  too  hasty 
or  prejudiced  decision. 

8.  Samb— MisoONDncT— Waivbb. 

Miscondnct  of  a  Jnror,  in  conversing  with  one  of  the  plaintiffs  daring  the 
trial,  is  waived,  if  known  to  the  defendant  at  the  time  of  its  occurrence,  and 
not  made  thft  subject  of  a  motion  to  the  court. 

Motion  for  New  Trial. 
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Henry  E.  Tremain,  tor  the  motion. 
John  E.  Partont,  against  the  motion. 

Shipman,  J.  This  is  a  motion  by  the  defendants  for  a  new  trial. 
The  qaestions  of  law  arising  upon  the  bill  of  exceptions  were  not 
argued  by  the  defendants'  counsel  at  any  length.  I  shall  not,  there- 
fore, enter  into  a  written  examination  of  these  questions,  but  leave 
them  for  the  consideration  of  the  appellate  court. 

The  defendants'  counsel  relied,  before  me,  for  a  new  trial,  upon  the 
alleged  prejudice  and  the  manifested  antagonism  of  some  of  the  jurors 
against  the  defendants'  case.  That  some  of  the  jury  did  indicate,  by 
their  language  and  manner  in  the  jury-box  during  the  progress  of  the 
trial,  that  their  minds  were  opposed  to  the  defendants'  case,  is  true; 
but  I  do  not  think  that  this  is  a  ground  for  a  new  trial,  when  there  is 
no  adequate  reason  to  suppose  that  any  juryman  was  not  impartial 
when  the  trial  commenced,  and  when  no- improper  means  were  taken 
by  the  plaintiff  to  cause  a  too  hasty  or  a  prejudiced  decision. 

The  alleged  misconduct  of  a  juror  in  conversing  with  one  of  the 
plaintiffs  during  the  trial,  and  expressing  an  opinion  upon  the  case, 
is  strongly  denied  by  the  person  with  whom  he  is  said  to  have  con- 
versed. If  the  allegation  was  true,  the  conversation  was  overheard 
and  was  understood  by  one  of  the  defendants'  counsel,  and  was  not 
brought  to  the  notice  of  the  court.  Such  misconduct  of  a  juror  dur- 
ing the  trial,  if  known  to  the  party  at  the  time  of  its  occurrence,  and 
not  made  the  subject  of  a  motion  to  the  court,  is  waived.  A  party 
cannot  know,  during  the  trial,  a  fatal  objection  arising  from  the  mis- 
conduct of  a  juror  upon  the  trial,  and  keep  silence,  and  take  advan- 
tage of  it  in  the  event  of  an  adverse  verdict.  He  is  not  permitted  to 
"speculate  upon  the  chances  of  a  verdict."  State  v.  Tvller,  84  Conn. 
280. 

The  motion  for  a  new  trial  is  denied. 


Anthony  v.  Louisvn,LE  &  N.  R.  Co.* 

(Oureuit  Court,  B.  D.  Mutouri.    March  29,  188S.) 

1.  Cabriebs— Of  Pabsengbrs— Railroads— Nkgliqbnce. 

It  is  the  duty  of  railroad  companies  to  use  the  best  mechanical  appliances, 
and  to  exercise  the  highest  degree  of  prudence  and  skill,  to  determine  that 
all  their  appliances  are  safe  for  purposes  of  transportation,  and  in  case  an  ac- 
cident results  from  a  failure  to  use  such  appliances,  or  to  exercise  the  proper- 
degree  of  care  and  skill,  they  are  liable  in  damages.' 

'  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bw. 
*  See  note  at  end  of  case. 
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4  Same— Railroad  sot  an  Insitrer. 

A  railroad  company  is  not  ah  insurier,  however,  and  where  an  accident  hap- 
pens in  consequence  of  a  latent  defect  in  a  rail  or  other  appliance,  ^ich 
could  not  have  been  discovered  by  any  degrep  of  intelligence,  prudence,  or 
skill,  it  is  not  liable. 

8.  Damagbs — Pbbsonal  IirjtmT. 

Where  a  passenger  meets  with  an  injury  in  consequence  of  the  ne^gence 
of  a  railroad  company,  he  is  entitled  to  compensation  therefor,  including  all 
expenditures  made  in  consequence  of  the  injury,  together  with  loss  of  time, 
and  proper  allowance  for  any  special  mental  or  physical  suffering;  and  in  as- 
sessing damaiges,  the  jhry  should  consider  whether  the  injury  is  permanent 
or  temporary. 

At  Law.  Suit  for  damages.  The  plaintiff  states  in  his  petition 
that,  -while  heing  transported  by  the  defendant  over  its  road,  the  car 
in  which  he  was  riding  was  thrown  from  the  track,  through  the  de- 
fendant's negligence,  and  that  be  received  a  serious  bodily  injury,  for 
which  he  asks  damages.  Answer  denying  negligence,  and  alleging 
that  the  car  on  which  the  plaintiff  was  riding  when  hurt  was  thrown 
from  the  track  by  a  rail  broken  by  the  preceding  cars  of  the  train, 
and  that  the  rail  broke  because  of  a  concealed  defect,  which  could  not 
have  been  discovered  by  inspection.     The  evidence  was  conflicting. 

Nathan  Prank,  for  plaintiff. 

Henry  W.  Bond,  for  defendant. 

Treat,  J,,  (charging  jury  orally.)  -  The  principles  of  law  govern- 
ing cases  of  this  character  are  very  few  and  very  simple.  A  pas- 
senger on  a  railroad  train  has  a  right  to  suppose  that  all  the  appli- 
ances connected  with  his  transportation  are  such  as  the  highest  de- 
gree of  human  skill  and  prudence  could  furnish.  If  he  meets  with 
an  injury  through  the  fault  of  the  railroad  company,  he  is  entitled 
to  compensation  therefor,  including  all  the  expenditures  by  him  made 
in  consequence  of  said  injury,  together  with  his  loss  of  time,  and  a 
proper  allowance  for  any  special  suffering  to  which  he  may  have  been 
pat,  mentally  or  physically ;  and  also  the  jury  will  take  into  consid- 
eration whether  the  injury  is  permanent  or  temporary.  Now,  in  this 
case,  it  seems — and  it  is  for  you  to  determine,  gentlemen,  in  the  light 
of  the  testimony — that  the  injury  was  caused  by  a  defective  rail, 
while  this  train  on  which  the  plaintiff  was  a  passenger  was  running 
at  such  rates  of  speed  as  has  been  presented  to  you,  when  this  rail 
was  hit.  It  is  the  duty  of  a  railroad  company  to  exercise  the  highest 
degree  of  prudence  and  skill  to  determine  that  everything  is  safe  for 
transportation.  If  an  accident  happens  in  consequence  of  a  failure 
to  exercise  that  degree  of  skill  and  prudence,  the  company  is  respon- 
sible for  what  may  happen.  On  the  othef  hand,  a  railroad  company, 
like  an  individual,  can  do  nothing  more  than. to  exercise  all  the  skill 
and  diligence  known  for  the  purposes  of  its  employment,  and  having 
done  so,  if  there  is  a  latent  defect, — a  concealed  defect, — which  that 
degree  of  intelligence,  prudence,  or  skill  cannot  detect^  it  is  not  re- 
sponsible for  what  may  happen.    In  other  words,  a  railroad  company 


Digitized  by 


Google 


726  FEDERAL  RKPOBTEB. 

is  not  an  insurer,  and  while  it  is  not  an  insurer  that  the  passengers 
shall  be  transported  with  perfect  safety,  it  is  bound,  on  the  other 
hand,  to  exercise  all  of  the  skill  and  prudence  known  to  the  highest 
order  of  intelligence  connected  with  such  matters.  If  this  is  done, 
and  an  accident  occurs,  it  has  discharged  its  duty.  It  is  unfortunate 
that  some  one  should  suf  er,  but  the  measure  of  duty  having  been 
discharged  as  thus  stated,  by  the  ra'lroad  company,  the  loss  must 
fall  where  it  unfortunately  has  fallen. 

Consequently,  this  case  has  seemed  to  the  court  alt  the  way  through 
to  turn  on  one  question,  mainly,  viz.,  the  character  of  the  rail.  Was 
it  a  rail  not  fit  to  be  used,  and  could  the  company  have  known  it, 
for  the  purposes  for  which  it  was  used.  If  it  could,  the  company  was 
liable  for  the  injury  that  was  caused  by  the  use  of  such  an  improper 
rail.  Second,  if  it  were  originally  fit  for  the  purposes  used,  and  through 
some  cause  or  other  it  had  become  defective,  and  the  company  could 
have  detected  that  defect,  and  the  injury  was  caused,  still  the  com- 
pany is  liable.  I  put  «  great  many  questions,  because  it  did  not 
seem  clear  to  my  mind, — ^though  I  am  not  to  determine  that,  and  the 
jury  are  to  determine  it, — as  to  what  was  the  character  of  the  rail 
itself,  and  what  were  its  connections  with  the  adjoining  rails. 

Ordinarily,  as  stated  by  the  witnesses  here,  under  our  modern  con- 
trivances for  safety,  rails  on  a  track  are  not  only  fastened  by  what 
are  kno\^  as  "chairs"  and  "ties,"  but  also  by  fish-plates.  I  en- 
deavored to  ascertain,  if  possible,  the  condition  of  these  fish-plates, 
BO  that  after  the  accident  it  might  be  determined  whether  there  were 
fish-plates  at  either  end  of  this  short  raQ.  It  is  for  you  to  say  with 
regard  to  that.  It  does  not  become  the  court  to  comment  on  the  tes- 
timony. It  must  suffice  for  the  purposes  of  this  case,  so  far  as  the 
court  is  concerned,  that  this  accident  happened.  You  have  heard  the 
testimony  as  to  how  it  happened.  Tou  have  heard  the  effect  upon 
this  rail,  broken  into  sections  of  several  pieces ;  and  if  that  rail  was  fit 
for  the  work,  and  the  exercise  of  the  highest  degree  of  care  and  at- 
tention on  the  part  of  this  railroad  would  not  have  enabled  it  to  de- 
tect that  it  was  unfit,  as  it  turned  out  to  be,  then  the  company  is  not 
liable.  If  it  was  unfit,  and  they  knew  it,  or  by  extreme  care  and 
skill  could  have  found  that  it  was  unfit  when  the  injury  occurred, 
then  the  company  is  liable.  So,  practically,  the  question  is,  was  this 
a  latent  defect,  which  could  not  be  detected  by  the  company?  If  it 
was,  the  company  is  not  liable;  if  it  were  otherwise,  then  the  com- 
pany is  liable. 

Take  the  case  gentlemen. 


Verdict  for  the  defendant. 


NOTK. 


It  is  the  duty  of  s  carrier  of  passengers  to  exercise  extraordinary  care  and  caution. 
B»ymond  ▼.  Burlington,  C.  R.  &  N.  Ry.  Co.,  (Iowa,)  21  N.  W.  Rep.  495. 
One  whose  presence  on  a  railway  train  is  not  wrongful,  may  recover  for  injuries 
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cansed  by  the  negligence  of  the  carrier,  iilthough  he  was  not  a  "  passenecr,"  In  the  or^ 
dinary  sense  of  the  terra.    Gradin  v.  8t.  Paul  &  D.  Ry.  Co.,  (Minn.)  14  N.  W.  Rep.  881. 

A  pen>ijn  who  travels  on  a  railroad  train  on  the  ticket  of  another,  contrary  to  the  ruU 
of  ihe  company  printed  on  the  ticket,  and  without  the  consent  of  the  company's  agent, 
perpetrates  a  fraud,  and  in  case  of  his  receiving  injnries  duringthe  trip  the  law  of  com- , 
mon  carriers  cannot  be  invoked  to  make  the  company  refponoible.    Way  y.  Chicago, 
H.  I.  &  P.  R.  Co.,  aowa,)  19  N.  W.  Em>.  828. 

The  right  which  a  passenger  by  railway  has  to  be  carried  safely  does  not  depend  on 
his  having  made  a  contract  for  carriage;  the  fiict  of  his  being  there  creates  a  duty  on 
tlie  lart  of  the  company  to  carry  him  safely.  Austin  v.  Great  Western  R  v.  Co.,  15  Wkly. 
Reii.  863 ;  Waterbnry  v.  New  York  Cent.  A  H.  R.  R.  Co.,  17  Fed.  Rep.  671;  Story,  Bailm. 
}  .>!H  a  leq. ;  Thomp.  Carr.  Welteq. 

Tlie  railroad  company  is  bound  to  make  reasonable  provisions  for  the  safety  of  all 
jusgengers ;  and  for  a  failure  of  this  duty  the  pas.senger  may  maintain  an  action  against 
It  IS  for  pure  tort.  Berringer  v.  Great  Eastern  Ry.  Co.,  4  C.  P.  Div.  168 ;  Foulkes  v.  Met- 
topoUtan  Dist.  Ry.  Co.,  Id.  267 ;  Johnson  v.  West  Chester,  etc,  K.  Co.,  70  Pa.  Bt.  357. 

It  is  said  that  it  has  always  been  the  law  that  a  carrier  who  inflicted  an  injury  on  a 
passenger  may  be  sued  in  tort.  Ansell  v.  Waterhouse,  2  Chit.  1 ;  S.  C.  6  Maule  &  8. 885 ; 
Brelherton  v.  Wood,  6  J.  B.  Moore,  141 ;  8.  C.  3  Brod.  A  B.  54 ;  Bank  of  Orange  Co.  v. 
Brown,  9  Wend.  85;  M'Call  v.  Forsyth,  4  Watts  &  S.  179;  Pennsylvftiiia  R.  Co.  v. 
Peoples,  31  Ohio  St.  537 ;  Heirn  v.  M'Canglian,  32  Miss.  17 ;  Cregin  v.  Bro  •klyn,  etc., 
R.  Co.,  75  N.  Y.  192;  Saltoiistall  v.  Stockton,  Tanev,  11;  Frink  t.  Potter,  17  111. 
406;  New  Orieans,  etc.,  R.  Co.  t.  Hoist,  36  Miss.  060 ;  Amea  v.  Union  Ry.  Co.,  117  Mass. 
oil. 

It  is  said  that  any  negligence  on  the  part  of  a  carrier  using  so  dangerous  an  agency  as 
stfsni  is  culpable  or  actionable,  (The  New  World  v.  King,  16  How.  4R9,)  even  though 
the  person  be  carried  gratuitously  ;  for  the  principle  applicable  to  such  cases,  it  has  been 
well  said,  is:  "  If  a  man  gratuidously  untertakes  to  ilo  a  thing  to  the  best  of  his  skill, 
when  his  situation  or  profession  is  such  as  to  imply  skill,  the  omission  of  that  skill  is 
impnted  to  him  as  gross  negligence."  Shiells  v.  Blackbume,  1  H.  Bl.  158;  Wilson  ▼. 
Brett,  11  Meee.  A  W.  113;  Nolton  r.  Western  R.  Corp.,  IS  N.  Y.  444;  Siegrist  r.  Aruot, 
10Mo,App.  198. 


Anglo- Californian  Bank  v.  Amss. 
{Oirmit  Court,  D.  Nebraska.    June  7, 1886.) 

1.  Iksase  Persons— Act  of  Lunatic — Estoppel. 

One  who  is  disabled  by  want  of  mental  capacity  to  set.  cannot  be  estopped 
to  deny  that  he  has  acted.  An  estoppel  creates  no  power,  and  while,  in  favor 
of  a  bona  fide  purchaser  of  negotiable  paper,  inquiry  is  denied  as  to  equities 
between  prior  parties,  yet  such  protection  does  not  cut  oS  inquiry  into  the 
contractual  capacity  of  those  parties. 

2.  Bakb— Cebtificatb  of  Osfobtf— Indobsbxent  bt  Ldnatio— Ivnoobiit  Pok- 

chaser. 

The  indorsement  of  a  certificate  of  deposit  by  the  insane  person,  in  whose 
favor  it  was  drawn,  carries  no  title,  even  to  an  Innocent  purchaser. 

At  Law. 

J.  W.  Savage  and  Dwight  Hull,  for  plaintiff. 

</.  L,  Webster,  for  defendant, 

Breweb,  J.  This  was  an  action  on  a  certificate  of  deposit.  It  was 
tried  by  a  jury,  and  a  special  verdict  returned.  The  plaintiff  claims 
as  a  bona  fide  purchaser  of  the  paper.  The  bank,  maker  of  the  cer- 
tificate, brought  the  money  into  court,  and  left  the  issues  to  be  tried 
between  the  plaintiff  and  the  defendant,  Ames,  the  payee  and  indorser 
of  the  certificate.  The  jury  found  that  Ames  at  the  time  of  the  in- 
dorsement  was  of  unsound  mind,  and  did  not  know  what  he  was  doing; 
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ubat  the  indorsement  was  obtained  by  fraud  anci  deception ;  and  that 
Ames  received  no  consideration  therefor.  Of  these  facts  the  bank 
was  ignorant  when  it  purchased. 

The  question,  therefore,  is  between  a  lunatic  and  an  innocent  par- 
chaser  of  his  paper.  How  far  the  contract  of  a  lunatic,  not  as  yet 
under  guardianship,  can  be  enforced,  may  not  be  clearly  settled. 
When  full  consideration  has  been  given,  and  the  contract  made  ia 
good  faith,  the  mental  infirmity  has  often  been  disregarded,  and  the 
contract  enforced.  Tet,  obviously,  on  principle,  any  promise  of  sacb 
a  person  lacks  the  essential  element  of  a  oontraot,  to-wit,  assent.  As 
said  by  the  supreme  court  in  Dexter  v.  Hall,  15  Wall.  20 : 

"LookinK  at  the  subject  in  the  light  of  reaaon,  it  is  difficult  to  perceive  how 
one  incapable, of  understanding  or  acting  in  the  ordinary  affairs  of  life  can 
make  an  Instrument  the  efficacy  of  which  consists  in  the  fact  that  it  ex- 
presses his  intention,  or,  more  properly,  his  mental  conclusions.  The  funda- 
mental idea  of  a  contract  Is  that  it  requires  the  assent  of  two  mindB,  but  a 
lunatic,  or  a  person  non  compos  mentis,  has  nothing  which  the  law  recognizes 
as  a  mind,  and  it  would  seem,  therefore,  on  principle,  that  he  cannot  make  a 
contract  which  may  have  any  efficacy  as  such."  ^ 

One  great  difficulty  in  this  class  of  cases  lies  in  our  lack  of  ability 
to  distinguish  difference  of  mental  condition  and  the  pauoity  of  lan- 
guage to  accurately  describe  such  differences.  Between  him  whose 
mental  faculties  seem  all  unbalanced, — in  whose  chambers  of  thought 
chaos  reigns  supreme,  "confusion  worse  confounded," — and  him  but 
a  single  wheel  of  whose  mental  mechanism  is  out  of  gear,  there  is  a 
world-wide  difference,  and  yet  both  are  classed  as  persons  of  unsound 
mind.  We  determine  one's  mental  condition  only  from  his  words 
and  acts;  yet  often  how  difficult  it  is  to  look' through  the  outer  life  to 
the  inner  soul?  The  craziest  reason  correctly — speak  and  act  sen- 
sibly— 'Upon  some  subjects ;  while  there  are  others  so  many  of  whose 
mental  processes  are  rational,  and  so  few  unbalanced  and  in  confu' 
sion,  that  we  hesitate  to  declare  th'bm  incapable  of  self-control,  and 
irresponsible  for  their  actions  and  contracts.  Is  it  strange,  in  re- 
spect to  such  a  person,  that  when  every  thing  seems  to  have  been 
fairly  done,  and  a  full  consideration  passed,  the  courts  have  spoken 
lightly  of  the  mental  infirmities,  and  upheld  the  contract  ?  On  the 
other  hand,  when  gross  injustice  has  been  done, — especially  when 
the  mental  incapacity  is  obvions  and  pronounced, — the  inclination 
has  been  to  denounce  the  wrong,  and  protect  the  unfortunate  imbecile 
from  the  rapacity  of  the  willful  spoiler.  Such  is  this  case.  The  de- 
fendant was  of  unsound  mind.  He  received  nothing.  He  knew  not 
what  he  was  doing.  His  contract  was  obtained  by  fraud  and  decep- 
tion. There  is  not  a  single  feature  which  would  give  the  slightest  ex- 
cuse for  upholding  the  transaction  as  between  the  immediate  parties. 

Does  the  plaintiff,  as  a  bona  fide  purchaser,  occupy  any  better  posi- 
tion than  the  wrong-doer  from  whom  it  purchased?  Doubtless,  it  is 
entitled  to  all  the  protection  given  to  such  a  purchaser  of  negotiable 
paper ;  but  such  protection  does  nbt  extend  to  an  inddrsemant  like  this. 
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There  Tras  no  valid  contract  of  indorsement  created  by  defendant's 
signature  on  the  back  of  the  paper.  •  It  was  no  better  than  a  signa- 
ture written  in  a  state  of  somnambnlism,  or  even  than  a  forgery^ 
No  negligence  is  imputable,  for  one  who  is  incapable  of  prudence 
<!annot  be  guilty  of  negligence;  nor  oan  there  be  an  estoppel.  He 
vho  is  legally  disabled  to  act,  cannot  be  estopped  from  denying  that 
he  has  acted.  An  estoppel  creates  no  power;  and  while,  in  favor  of 
a  bona  fide  purchaser,  inquiry  is  denied  as  to  equities  between  prior 
parties,  yet  snch  protection  does  not  out  off  inquiry  into  the  con- 
tractual capacity  of  those  parties.  8uoh,  at  least,  is  the  better  doc- 
trine, although  it  mast  be  conceded  that  there  are  antborities  to  the 
contrary,  especially  in  the  English  courts. 

The  case  of  Wirehach  v.  Fint  Nat.  Bank,  97  Pa.  St.  543.  is  a  late 
ease,  in  which  this  subject  received  consideration.  In  it  we  find  this 
langnagd : 

"The  question  now  presented  is,  will  an  action  lie  on  tbe  accommodation 
indorsement  of  a  promissory  note  by  a  lunatic?  If  tlie  det(*rmination  of  this 
was  not  made,  it  was  clearly  indicated,  in  Moore  v.  Hershey.  9  Norris,  196. 
There  the  action  was  by  an  indorsee  against  the  maker  of  a  promissory  note, 
tod  evidence  was  offered  to  prove  that  the  maker  had  received  no  considera- 
tion for  the  note;  which  fact  the  phiintifl  had  admitted  in  conversation,  proof 
having  been  made  that  the  maker  was  insane.  But  the  offer  was  rejected, 
the  court  beiow  ruling  that  as  the  note  in  suit  was  oommerclal  paper,  and  the 
plaintiff  a  holder  for  value,  the  consideration  could  not  be  inquired  into. 
This  was  held  to  be  error.    Paxson,  J.,  said: 

"'We  place  our  ruling  upon  the  broad  ground  thatthe  principle  of  com  mer- 
«ial  law  above  referred  to  does  not  apply  to  commercial  paper  made  by  mad- 
men. •  •  •  The  true  rule  applicable  to  such  cases  is  that  while  the  pur- 
chaser of  a  promissory  note  is  not  bound  to  inquire  into  its  consideration,  he 
is  affected  by  the  status  of  the  maker,  as  in  the  case  of  a  married  woman  or 
«  minor.  In  neither  of  these  cases  can  he  recover  against  the  miiker.  In  the 
case  of  a  lunatic,  however,  he  may  recover,  provided  lie  had  no  knowledge  of 
the  lunacy,  and  the  note  Was  obtained  without  fraud,  and  upon  a  proper  con- 
sideration. There  must  be  a  limit  to  the  civil  responsibility  of  persons  of 
iiifsound  mind;  otherwise,  their  property  would  be  at  tbe  mercy  of  unscru- 
pulous and  designing  men.  If  the  holder  could  recover  against  one  who  was 
insane  when  he  Indorsed  or  made  the  note  without  consideration  therefor,  no 
wider  door  could  be  opened  for  the  swindler  to  despoil  such  helpless  persons 
of  their  estates.  An  infant  who  makes  or  indorses  a  note  may,  by  bis  tepre- 
sentative,  plead  his  infancy  as  a  complete  defense.  In  like  manner  a  lunatic 
may  plead  insanity  and  want  of  consideration.  The  consideration  respects 
himself,  not  the  holder  who  may. have  given  value  to  the  indorsei.  If  the 
fact  that  the  holder  had  paid  value  were  enough,  the  lunatic  could  notdefend 
for  fraud  upon  him,  orfor  want  of  consideration.  Then  an  innocent  holder 
could  recover,  though  tbe  judgment  would  sweep  away  the  lunatic's  entire 
estate,  and  he  had  not  been  benefited  a  farthing;  nor  would  a  nominal  sum 
be  sufficient.  It  is  said  that  the  law  protects  those  who  cannot  protect  them- 
selves; but  it  would  be  sorry  protection  if  one  holding  a  valid  note  against  a 
helpless  man  for  four  thousand  dollars,  could  got  it  renewed  foe  ten  thousand 
dollars,  and  recover  the  full  amount  of  the  renewal  note.'" 

MeClain  v.  Davis,!!  Ind.  419,  was  a  case  where  a  promissory  note 
vaA  obtained  from  an  insane  man  to  core  him  of  a  disease,  as  in  the. 
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case  at  bar.     The  note  came  i^^to  the  bands  of  a  bank,  for  valne, 
■without  notice.     The  court  say : 

"There  was  nothing  received  in  consideration  of  the  contract  under  con- 
BiderHtion  of  which  it  can  be  said  that  restitution  should  be  made  before  a 
disaffirmance  should  be  permitted;  and  it  is  no  objection  that  the  note  had 
jMssed.  before  maturity,  into  the  hands  of  an  indorsee.  C!ommerciaI  paper  is 
not  an  exception  to  the  rule  which  permits  a  disatflrmance  by  any  one  who 
was  of  unsound  mind  at  the  time  of  becoming,  a  party  thereto.  The  pur- 
chiiser  of  sucli  paper  takes  with  constructive  notice  of  all  legal  disabilities  of 
the  party, — such  as  infancy,  coverture,  and  unsoundness  of  mind.  1  Pars. 
Notes  &  Bills,  pp.  149, 160;  Edw.  Bills,  pp.  63-^9." 

See,  also,  1  Daniel,  Neg.  Inst.  §  210,  in  which  the  author  says : 

"No  matter  how  perfect  the  note  may  be  In  form,  it  would  be  void  in  the 
hands  of  every  person,  however  innocent,  as  against  the  imbecile  or  lunatic." 
See,  also,  Burke  v.  AUen,  29  N.  H.  106. 

I  think  judgment  should  be  entered  on  the  special  verdict  in  favor 
of  the  defendant. 


Unitbd  Statbs  v.  Dohbrtt. 
(Dittriat  Oovrt,  8.  JO.  New  York.    June  8, 1886.) 

1.  Statutes,  Construction  of— Dibcmstionary  Powecr. 

Under  statutes  conferring  a  general  discretionary  power  without  qusliflca- 
tion,  the  exercise  of  the  officer's  discretion  is  limited,  by  legal  construction,  to 
the  evident  purposes  of  the  act,  and  to  what  is  linown  as  a  sound  and  lend 
discretion,  excluding  all  arbitrary,  capricious,  inquisitorial,  and  oppressive 
proceedings. 

8.  Courts — Jurisdiction — Speoiai,  Tribunals — Rkview— Excbss  OJt  Powkr. 
Though  the  acts  of  special  tribunals  cannot  be  in  general  reviewed,  except 
as  provided  by  law,  they  may  be  examined  collaterally  as  respects  their  juris- 
diction, and  as  regards  acts  fn.ezcess  of  power;  and  as  to  such  acts  their  pro- 
ceedings will  be  held  unauthorized  and  void. 

8.  CxraTOMS  Duties— Afphaisbmhnt— Examination  of  WrrNKSSKS— Pknaltt — 
Rbv  St.  §§  2922,  2928. 

The  defendant  had  contracted  at  Lyons,  France,  with  manufactareis  there 
to  deliver  at  his  store  in  New  Yorli  certain  goods,  free  of  all  charges,  at  a  cer- 
tain price  in  dollars,  indicated  by  certain  cipher  marks.  The  manuJFacturers 
subsequently  imported  the  goods  into  the  United  States,  and  npon  appraise- 
ment by  the  appraiser  for  the  purpose  of  collecting  duties  the  defendant  was 
examined  as  a  witness,  and  required  to  state  the  price  in  dollars  indicated  by 
the  cipher  marks,  which  he  declined  to  do,  as  prejudicial  to  his  interests.  Sec- 
tion 2922  of  the  Revised  Statutes  authorizes  appraisers  to  examine  on  oath  any 
person  "touching  any  matter  or  thing  they  may  deem  material  in  ascertain- 
ing the  foreign  market  value;"  and  section  2923  imposes  a  penalty  for  declin- 
ing to  answer  any  such  interrogatory.  There  was  no  evidence  of  any  conceal- 
ment or  fraud  in  the  importation,  or  of  the  absence  of  the  ordinary  means  of 
ascertaining  the  market  value  of  the  goods  in  the  principal  markets  of 
France,  which  was  the  only  ultimate  question  for  the  appraiser's  determina- 
tion. Held,  that  the  discretion  of  appraisers  in  putting  inquiries  under  sec- 
tion 2922  is  not  unlimited,  but  restricted,  by  the  purposes  of  the  act, — ^by  the 
the  limitation  of  section  2902, — to  "reasonable  ways  and  means, "  and  to  the 
exercise  of  a  sound  and  fair  judgment  of  what  was  material  to  the  ascertain- 
ment of  the  market  value  in  the  principal  markets  of  the  country  of  exporta- 
tion; that  the  inquiry  as  to  the  contract  price  for  th6  future  delivery  of  gooda 
at  a  store  in  New  York,  free  of  all  charges,  was  prima  faeit  incompetent,  be- 
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cause  too  remote  and  uncertain  ag  eTidence  of  the  foreig^n  value,  and  resort 
to  snch  evidence  was  Justiflable  only  upon  the  failure  of  the  ordinary  and  np- 
propriate  proofs;  that  to  compel  Bucb  disclosures,  without  necessity,  from  a 
stranger  to  the  importation,  when  such  disclosure  would  be  prejudicial  to 
his  business  interests,  was  not  within  the  reasonable  ways  and  means  pre- 
scribed by  the  statute,  nor  the  exercise  of  a  sound  and  reasonable  discretion, 
and  was  therefore  in  excess  of  the  appraiser's  lawful  power,  in  the  absence  of 
special  reasons  to  justify  it;  and  that  no  penalty,  therefore,  was  legally  in- 
curred. 

At  Law. 

Stephen  A.  Walker,  U.  8.  Atty.;  and  John  P.  Clarke,  Asst.  U.  S. 
Atty.,  for  the  GoTernment. 
Seward,  Da  Costa  d  Guthrie,  for  defendant. 

Bbowh,  J.  This  suit  is  brought  under  section  2923  of  the  Bevised 
Statutes,  to  recover  of  the  defendant  a  penalty  of  $100,  for  deolining 
to  answer  a  question  asked  him  by  the  custom-house  appraiser  in 
reference  to  the  price  of  certain  goods  which  were  before  the  ap- 
praiser for  appraisement.  Upon  the  trial  before  the  court  and  a 
jury  a  verdict  was  directed  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  there  being  no  dispute  about  the  facts.  It  was  admitted 
that  the  defendant,  who  was  one  of  the  firm  of  J.  &  C.  Johnston,  of 
this  city,  contracted  with  the  manufacturers  at  Lyons,  France,  for 
the  delivery  of  certain  goods  at  the  defendant's  store  in  New  York, 
at  a  price  named,  free  of  all  charges.  The  goods  in  question,  designed 
to  fill  the  defendant's  order ;  were  afterwards  forwarded  and  im- 
ported into  this  port  by  the  manufacturers,  were  entered  at  the  cus- 
tom-house by  their  agents,  and  sent,  in  regular  course,  to  the  ap- 
praiser for  the  appraisement.  Upon  an  examination  by  the  appraiser 
of  Mr.  Yietor,  one  of  the  manufacturers'  agents  her^,  he  produced  a 
letter  from  the  manufacturers  in  which  it  was  stated  that  the  goods 
in  question  had  been  forwarded  to  be  delivered  by  the  agent  to  J.  H. 
Johnston  "at  |  H.  x.  x."  Upon  Mr.  Yietor's  stating  that  he  was  not  at 
liberty  to  disclose  purchasers'  prices,  the  defendant,  who  had  made 
the  contract  in' France,  was  summoned  and  sworn  by  the  appraiser, 
and  required  to  state  the  price  in  dollars  indicated  by  the  cipher 
"$  H.  X.  x."  The  witness  objected  that  the  disclosure  of  the  price 
would  be  prejudicial  to  his  business  interests,  and  that  he  was  not 
legally  required  to  answer  such  a  question;  and  this  suit  was  there- 
fore brought  to  recover  the  statutory  penalty  of  flOO  for  deolining  to 
answer. 

By  section  2902  it  is  made  the  duty  of  the  appraisers,  "by  all  rea- 
sonable ways  and  means  in  their  power,"  to  ascertain,  estimate,  and 
appraise  "the  true  and  actual  market  value  of  the  merchandise,  at 
the  time  of  exportation,  in  the  principal  markets  of  the  country"  from 
which  the  article  has  been  imported  into  the  United  States.  For  that 
parpose  they  are  authorized  by  section  2922  to  "call  before  them  and 
examine  on  oath  any  owner,  importer,  consignee,  or  o</ter^er«on,toaob'* 
ing  any  matter  or  thing  which  they  may  deem  tnaterial  in  asoertaining 
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the  market  value  or  wholesale  price  of  any  merchandise  imported." 
By  section  2928,  if  any  person  so  called  shall  "decline  to  answer 
any  interrogatories  when  so  required"  by  the  appraiser,  he  is  made 
liable  to  a  penalty  of  $100. 

Two  questions  have  been  argued  before  th6  court:  First,  whether 
the  power  and  discretion  vested  in  the  appraisers,  under  the  above 
statute,  to  require  answers  to  interrogatories,  are  unlimited,  and  not 
subject  to  any  review  or  question  by  the  court  in  an  action  brought 
for  the  penalty;  and,  second,  if  limited,  whether  the  inquiry  in  this 
instance  was  material. 

1.  The  statute,  it  will  be  observed,  imposes  the  penalty  "tea  declin- 
ing to  answer  any  interrogatory;"  not  for  declining  to  give  the  desired 
information.  The  witness  did  not,  in  this  case,  decline  to  make  an- 
swer to  the  interrogatory.  The  two  things  are  not  the  same.  If,  in 
reply  to  an  interrogatory,  a  witness  says  that  he  does  not  know,  and 
if  in  fact  he  does  not  know,  that  is  of  course  a  sufiScient  answer, 
though  be  does  not  give  the  information  desired.  So  the  witness, 
though  having  the  information  desired,  might  be  privileged,  upon  a 
variety  of  grounds,  from  disclosing  what  he  knows.  If  he  states  any 
valid  excuse  for  not  giving  the  information,  that  is  all  the  answer 
that  the  statute  requires.  This  constitutes,  therefore,  one  limitation 
upon  the  appraiser's  authority.  He  cannot  extort  information  that 
the  witness  is  legally  privileged  from  disclosing;  and  a  true  answer 
stating  ignorance  or  a  legal  privilege  is  a  sufScient  answer. 

2.  The  power  of  the  appraiser  is  further  limited  by  the  rule  of 
statutory  construction  that  limits  the  general  words  of  statutes  giving 
a  discretion  apparently  unlimited,  to  a  legal,  reasonable,  and  just 
discretion,  having  reference  to  the  objects  of  the  statute.  The  very 
language  of  this  statute,  construed  with  others  in  pari  materia,  indi- 
cates a  similar  restriction. 

The  general  rule,  indeed,  applicable  to  the  decisions  of  courts,  or 
of  special  officers  to  whom  the  determination  of  any  particular  mat- 
ter is  committed  by  law,  is  that  such  determinations  cannot  be  at- 
tacked collaterally,  nor  reviewed  in  any  other  mode  than  such  as 
may  be  provided  by  law.  If  there  is  no  mode  of  review  provided, 
they  are,final  and  conclusive.  U.  S.  v.  Lenj,  18  Fed.  Rep.  15-20;  U. 
S.  V.  McDowell,  21  Fed.  Rep.  563,  564,  and  cases  there  cited.  See, 
also,  Martin  v.  Mott,  12  Wheat.  19;  Foley  v,  Harrison,  15  How.  448; 
People  V.  Collins,  19  Wend.  56;  People  v.  Stout,  11  Abb.  Pr.  17.  It 
is  upon  this  principle  that  the  counsel  for  the  plaintiff  chiefly  rely. 
To  this  general  rule,  however,  there  are  several  exceptions  as  far- 
reaching  as  the  rule  itself.  Cases  of  habeas  corpus  illustrate  most 
frequently  both  the  rule  and  itfl  exceptions.  Though  that  writ  is  not 
suffered  to  perform  the  office  of  a  writ  of  error,  the  inquiry  is  neverthe- 
less open  whether  (1)  the  committing  magistrate  or  the  court  had  ju- 
risdiction of  the  person  and  of  the  subject-matter;  (2)  whether  the 
statute  is  constitutional ;  (3)  whether  the  proceeding  as  respects  the 
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particular  objected  to,  was  in  adcordance  with  or  in  excess  of  tbd 
statute.  In  Ex  parte  Rowland,  104  D.  S.  604,  Chief  Justice  Waite, 
(page  612,)  in  delivering  the  opinion  of  the  court,  says : 

"If  the  command  of  the  peremptory  writ  of  mandavitts  was  in  all  respects 
such  as  the  oircait  court  had  jurisdiction  to  make,  the  proceedings  for  the 
contempt  are  not  reviewable  here.  But  if  the  command  was  in  whole  or  in 
part  bejond  the  power  of  the  court,  the  writ,  or  so  much  as  was  in  excess  of 
jurisdiction,  was  void,  and  the  court  had  no  right  in  law  to  punish  for  any 
contempt  of  its  unauthorized  requirements.  Such  is  the  settled  rule  of  de- 
cision in  this  court."  Ex  parte  Lange,  18  Wall.  163;  Bx  parte  Parks,  93 
U.  8. 18;  Ex  parte  Siebold,  100  U.  S.  371;  Ex  parte  Virginia,  Id.  339;  Ex 
parU  Wilson.  114  U.  S.  417,  421;  S.  C.  5  Sup.  Ct.  Bep.  935. 

So,  in  extradition  eases,  a  person  held  for  extradition  upon  no  com<  < 
petent  evidence  will  be  discharged  because  held  in  excess  of  power. 
Bat  if  the  record  shows  some  competent  evidence  of  criminality,  the 
officer's  determination  in  that  regard  is  conclusive  on  habeas  corpus; 
and  it  cannot  be  set  aside  on  the  ground  that  some  incompetent  evi- 
dence was  also  received.  In  re  Joseph  Stupp,  12  Blatchf.  501,  519; 
In  re  FowUr,  18  Blatchf,  430,  443;  S.  0.  4  Fed.  Kep.  303;  In  re 
Wadge,  15  Fed.  Bep.  864.  So  an  assessment  of  duties  by  a  collector 
on  a  valuation  of  his  own,  or  a  reappraisement  by  an  appraiser  who 
had  never  seen  the  goods,  or  an  appraisement  made  without  exam- 
ination of  the  goods,  or  on  an  erroneous  basis  as  to  time,  are  each  in 
excess  of  power,  and  void.  Morlot  v.  Lawrence,  3  Blatchf.  122; 
Wills  V.  Russell,  1  Holmes,  228 ;  V.  S.  v.  Frazer,  10  Ben.  347;  V.  S. 
V.  McDowell,  21  Fed.  Bep.  568;  Ystfdifera  Iron  Co.y.  Redfield,  23 
Fed.  Rep.  650,  651. 

The  qnestion  is  therefore  one  of  statutory  power  or  authority,  de- 
pending upon  the  constraetion  to  be  given  to  the  statute.  If  by  the 
vords  of  section  2922,  "touching  any  matter  or  thing  which  they  may 
deem  material,"  the  statnte  intends  to  confer  on  the  appraiser  the 
power  to  require  answers  to  all  questions  that  he  may  choose  to  ask, 
whether  they  be  relevant  to  the  subject-matter  or  wholly  irrelevant, 
then  upon  refusal  to  disclose  any  information  in  the  witness'  power, 
not  privileged,  the  penalty  is  incurred.  But  if  such  is  not  the  in- 
tention of  the  statute,  such  inquiries  are  in  the  eye  of  the  law  in  ex- 
cess of  the  appraiser's  power,  and  no  penalty  is  incurred  by  refusal 
to  answer. 

The  subject  of  discretionary  power  was  among  the  earliest  to  which 
the  limitation  of  the  general  language  of  a  statute  by  construction 
was  applied.  "Discretio,"  says  Lord  Coke,  (4  Inst.  41,)  "est  dis- 
etrnere  per  legem  quid  sitjustum."  In  Rooke's  Case,  3  Coke,  99,  100, 
it  is  said :  "And  notwithstanding  the  words  of  the  commission  give 
authority  to  the  commissioners  to  do  according  to  their  dispretions, 
yet  their  proceedings  ought  to  be  limited  and  bound  with  the  rule  of 
reason  and  law;'"  and  this  was  approved  by  Lord  Mansfield  and  Mr. 
Justice  WiLMOT  in  Rex  v.  Peters,  1  Burr.  568-570. 

So  the  diB.creitionary  power  of  adjournment  mast  be  exereleed  rea* 
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Booably,  and  not  arbitrarily  or  unjustly;  otherwise  the  proceedings 
will  be  set  aside  on  certiorari,  though,  ordinarily,  such  discretion  is 
not  subject  to  review.  Rose  v.  Stuyiesant,  8  Johns.  333;  President, 
etc.,  T.  Patchen,  8  Wend.  47.  In  the  latter  case  the  chancellor  says, 
(page  64:)  "Where  palpable  injostioe  has  been  done  in  a  court  of 
inferior  jurisdiction  in  the  exercise  of  a  discretionary  power,  in  oppo* 
sition  to  the  settled  principles  of  law  and  equity,  their  proceedings 
may  be  corrected  by  certiorari."  So,  in  one  of  the  latest  decisions  on 
this  subject,  in  the  case  of  In  re  Holbrook,  99  N.  Y.  539,  S.  C.  2  N. 
E.  Bep.  887,  in  reference  to  the  scope  of  an  examination  of  assignees 
authorized  under  a  general  statutory  power,  the  court  say,  (page  545 :) 
"The  general  worda  are  necessarily  qualified  and  limited  by  the  purposes 
of  the  act,  and  the  objects  thereinbefore  stated,  as  the  end  of  the  examina- 
tion. So  construed  it  is  practiciibly  just  and  reasonably  convenient.  If  the 
words  control,  so  that  not  only  at  any  time,  but  for  any  and  all  purposes 
which  a  creditor  might  suggest,  an  examination  of  persons  and  books  could 
be  had,  there  would  be  palpable  injustice  and  absurdity." 

See,  also,^  Oreat  Western  R.  Co.  v.  Loomit,  82  N.  Y.  127. 

In  U.  S.  y.  Kirby,  7  Wall.  486,  the  supreme  court  say,  in  reference 
to  the  construction  of  statutes : 

"General  terms  should  be  so  limited  in  their  application  as  not  to  lead  to 
Injustice,  oppression,  or  an  absurd  consequence.  It  will  always,  therefore, 
be  presumed  that  the  legislature  intended  exceptions  to.  its  language  which 
would  avoid  results  of  this  character.  The  reason  of  the  law  in  such  crises 
should  prevail  over  its  letter." 

These  principles  and  authorities  seem  to  me  to  be  applicable  to 
this  case.  To  extort  answers  to  inquiries  that  are  not  relevant  to  the 
subject-matter;  to  compel  a  disclosure  of  facts  that  could  not  ^prop- 
erly be  made  use  of  in  the  appraiser's  determination  of  the  foreign 
value,  and  which  would  be  prejudicial  to  the  interest  of  the  witness 
in  the  competitions  of  business, — would  be  not  only  unreasonable, 
but  unjust,  inquisitorial,  and  oppressive. 

A  construction  of  the  statute  that  would' authorize  such  inquiries  is 
not  only  forbidden  by  the  general  rules  above  cited,  but,  looking  at 
the  language  of  the  act,  and  at  other  sections  of  the  Revised  Statutes 
in  pari  materia,  it  is  dear  that  no  such  latitude  of  inquiry  is  intended. 
Section  2902  authorizes  the  appraisers  to  ascertain  the  value  "by  all 
reasonable  ways  and  means  in  their  power."  Section  2922  is  in  fur* 
therance  of  that  section,  and  is  subject  to  the  general  limitation  there 
implied,  viz.,  that  only  reasonable  ways  and  means  be  employed. 
Moreover,  the  particular  language  of  section  2922,  antborizing  the  ap> 
praisers  "to  examine  any  person  on  oath  touching  any  matter  or  thing 
which  they  may  deem  material  in  ascertaining  the  value,"  necessarily 
implies  that  the  inquiry  be  limited,  (1)  to  ascertaining  the  foreign 
market  value;  (2)  to  what  is  material  to  that  end;  (3)  that  the  ap- 
praiser must  "deem"  the  inquiry  material.  To  deem,  here,  means 
to  judge ;  to  determine  npon  consideration.  The  primary  meaning 
of  the  word  (A.  S.,  deman)  is  "to  form  a  judgmeat,"  (Stormonth;) 
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"to  conclude  upon  consideration,"  CWorcest.)  The  officer  is  legally 
held,  therefore,  to  the  exercise  of  a  reasonable  jadgment,  and  is  limited 
to  reasonable  inquiries.  These  are  implied  limitations  of  his  power; 
otherwise  the  intent  of  the  law  would  be  perverted.  Upon  the  lan- 
guage of  the  statute,  therefore,  as  well  as  by  the  general  rules  of  con- 
struction, such  inquiries  only  are  mthin  the  scope  and  intent  of  the 
statute  as  upon  the  exercise  of  a  fair  and  reasonable  judgment  are 
held  to  be  material  to  the  ascertainment  of  the  foreign  value.  What- 
ever is  beyond  that  is  inquisitorial,  oppressive,  and  in  excess  of  power. 
And  inasmuch  as  the  appraiser  himself  is  not  authorized  bjrflaw  to 
adjudge  any  penalty,  and  since  the  question  whether  a  penalty  is  in- 
earred  or  not  mast  be  submitted  to  the  court  upon  an  action  brought 
therefor,  the  coart  must  determine  whether,  under  all  the  circum- 
stances of  the  case,  the  "ways  and  means"  pursued  by  the  appraiser 
were  "reasonable,"  and  whether  the  question,  and  the  information 
Bought,  were  "material,"  or  could  rightly  be  made  use  of  within  the 
limits  of  a  reasonable  judgment  and  discretion.  Any  other  construc- 
tion would  not  only  clothe  the  appraiser  practically  with  a  wholly 
arbitrary  and  irresponsible  power,  but  would  require  the  court  to  en- 
force penalties  upon  the  mere  caprice  of  the  appraiser,  however  un- 
reasonable and  oppressive  they  might  be.  If  that  were  the  clear  in- 
teiit  of  the  statute,  doubtless  it  must  be  done.  But  very  explicit 
evidence  of  such  an  intent  would  be  necessary  to  lead  the  court  to 
follow  that  construction.  Mere  general,  unqualified  language  is  not 
sufficient.  That  such  was  certainly  not  the  intent  in  this  case  is  fur- 
ther evinced  from  the  fact  that  the  imposition  of  penalties  is  not  left 
to  the  appraiser,  but  is  subject  to  the  decision  of  the  court  in  an  in- 
dependent action,  in  which  the  proceeding  before  the  appraiser,  and 
its  conformity  with  the  intent  of  the  statute,  are  necessarily  brought 
in  review. 

3.  There  is  nothing  in  the  record  in  this  case,  or  in  the  correspond- 
ence or  papers  produced  in  evidence,  that  shows  that  the  answer  de- 
sired, namely,  the  price  in  ddlars  at  which  the  manufacturers  con- 
tracted to  deliver  certain  similar  goods  at  the  defendant's  store  in  New 
Tork,  was  in  any  way  material,  or  conld  be  lawfully  considered  by  the 
appraiser  in  ascertaining  the  foreign  value  of  this  importation.  Ex- 
cept in  cases  of  fraud  or  concealment,  or  in  the  absence  of  the  ordi- 
nary and  appropriate  means  of  information  as  to  the  foreign  value, 
evidence  of  this  kind,  in  suits  growing  out  of  the  alleged  undervalu- 
ation of  goods,  where  the  question  to  be  tried  is  precisely  similar, 
has  been  uniformly  held  to  be  incompetent.  The  evidence  in  this 
ease  shows  that  the  goods  in  qaestion  were  still  the  goods  of  the  for- 
eign manufacturers.  They  were  imported  into  this  country  by  them; 
the  goods  had  not  been  delivered;  they  were  sold  to  the  defendant's 
firm  under  an  executory  contract ;  and  they  had  not  been  accepted 
by  the  witness,  or  even  examined.  In  the  Sherry  Wint  Casei,  2  Ben. 
ibO,  where  this  point  was  raised,  Blatchfobd,  J.,  in  a  careful  charge. 
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instructed  the  jury  that  aoless  th«  prioe  named  in  New  Tork  was 
adopted  for  the  purpose  of  ooncealiug  the  real  foi-eign  price,  it  mast 
-  be  disregarded,  because  "it  had  nothing  to  do  with  the  case."     Sim- 
ilar evidence  was  excluded  in  the  Champagne  Cases,  1  Ben.  244. 

Upon  the  trial  of  the  present  case  the  appraiser  was  called  as  a 
witness.  He  did  not  even  testify  that  he  deemed  an  answer  to  this 
inquiry  to  be  material  to  the  appraisement.  There  was  no  allegation 
of  concealment;  no  proof  or  suggestion  of  any  inability  to  ascertain 
the  foreign  value  in  the  ordinary  ways.  It  was  admitted  that  there 
was  u^lement  of  fraud  in  the  case,  and  nothing  exceptional  in  the 
circumstances  is  intimated.  It  does  not  in  any  way  appear  how 
much  or  how  little  other  evidence  the  appraiser  may  have  had  as  to 
the  market  value  in  the  principal  markets  of  France.  The  value 
there,  not  here ,  was  the  question,  and  the  only  question,  for  his  ultimate 
decision.  Where  no  reasons  appear,  such  as  concealment  or  fraud, 
or  the  absence  of  the  ordinary  appropriate  proofs,  that  would  render 
the  contract  price  of  delivery  in  New  York  competent,  I  cannot  re- 
gard the  inquiry  as  a  reasonable  one,  or  within  the  limits  of  the  ap- 
praiser's authority.  There  are  many  elements  that  enter  into  an 
agreement  made  in  a  foreign  country  for  the  delivery  of  goods  at  a 
future  time  in  New  York,  at  a  New  York  price,  that  make  the  New 
York  price  no  criterion  of  the  market  value  "in  the  principal  mar- 
kets" of  a  foreign  country  at  the  time  of  exportation.  By  making 
various  allowances  and  deductions,  as  for  interest,  for  freight,  for 
differences  of  time,  changes  of  circumstances,  and  possible  fluctu- 
ations in  the  market  prices,  some  approximation,  doubtless,  to  the 
presumptive  foreign  market  value  at  the  time  of  exportation  might 
be  arrived  at.  But  that  is  resorting  to  very  roundabout  and  uncer- 
tain methods,  which  are  neither  reasonable  nor  justifiable  except 
upon  the  failure  of  proper  means  of  inquiry.  It  is  for  these  reasons 
that  such  evidence  is  ordinarily  legally  incompetent.  It  is  rejected 
by  the  courts,  not  upon  any  formal  or  teohnieal  grounds,  but  because 
of  its  irrelevancy,  remoteness,  and  uncertainty;  and  the  sanie  ob- 
jections are  as  applicable  upon  an  appraisement  as  upon  a  judi- 
cial trial.  In  either  case  there  must  be  proof  of  special  circum- 
stances to  make  it  reasonable  and  competent;  and  there  was  no 
such  proof  here.  The  very  fact  that  there  is  no  review-  of  tjie  ap- 
praiser's determinations  of  value  in  the  courts  makes  it  all  the  more 
obligatory  that  that  valuation  should  not  be  arrived  at  by  anreasonr 
able  or  unjustifiable  methods,  nor  based  upon  remote  and  incompe- 
tent evidence,  when  appropriate  evidence  is  available.  Doubtless 
the  appraiser  is  not  bound  by  all  the  legal  rules  as  .to  the  admissi- 
bility of  evidence  in  courts.  All  mere  technical  rules  may  be  disre- 
garded by  him.  But  the  statute,  in  requiring  that  the  matters  in- 
quired of  shall  be  "material,"  and  material  in  ascertaining  the  foreign 
value,  and  in  leaving  the  question  of  this  materiality  to  the  appraiser, 
binds  him  to  a  considerate  judgment  upon  the  propriety  of  the  qnes- 
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tions  asked;  that  is,  to  a  judgment  based  dpon  the  flubstantial  and 
fandamental  rules  of  }aw  as  respeets  the  reasonableneBs  and  com- 
petenej  of  the  in^niry,  excluding  all  teehnioaUties.  These  essential 
rnles  clearly  exclude  such  an  inquiry  as  that  under  consideration, 
except  under  exoeptional  oiroumstanoes,  which  are  not  proved,  and 
of  which  nothing  in  the  evidence  in  this  case  famishes  any  indica- 
tion. To  hold  the  question  asked  in  thiu  case  to  be  within  the  ap- 
praiser's power  under  such  cireumatances  would  be  to  hold,  in  effect, 
that  the  appraiser  might  at  his  arbitrary  discretion,  and  without  rea- 
son, abandcm  all  the  direct  and  ordinary  proofs  of  foreign  value,  and 
substitute  therefor  remote,  uncertain,  and  legally  incompetent  proofs, 
tbrougb  inquiries  prejudicial  to  the  interests  of  a  witness  who  has  no 
concern  in  the  appraisement.     I  cannot  sustain  this  view. 

The  limitation  npon  the  appraiser's  discretion  above  indicated  can- 
not work  any  practical  embarrassment  in  the  performance  of  his  du- 
ties, nor  afford  any  protection  to  witnesses  that  refuse  to  answer 
any  reasonable  inquiries.  The  special  circumstances  that  make 
necessary  and  justify  the  resort  to  inquiries  ordinarily  incompetent 
can  always  be  shown  upon  the  trial,  whenever  such  circumstances 
exist.  If  such  circumstances  do  not  exist,  such  inquiries  are  not  jus- 
tifiable, and  cannot  serve  as  the  foundation  of  a  suit  for  penalties. 

The  question  asked  in  this  case  being  presumptively  unwarranted 
by  law,  and  beyond  the  scope  of  the  appraiser's  lawful  inquiry,  it 
was  for  the  plaintiff  to  prove  the  exceptional  circumstances,  if  any, 
that  made  it  competent;  and  that  was  not  done.  On  this  gronnd, 
therefore,  and  following  the  rule  laid  down  by  Blatghpobb,  J.,  in  the 
Sherry  Wine  Gates,  supra,  judgment  will  be  directed  for  the  defend- 
ant. 


NBTHSBOiiiirr  ancl  others  v.  Bobbrtboit. 

(OirtmU  Obwrt,  &  D.  Ne»  Tork.    Jan»  19, 1886.) 

1.  CnsTOMB  DunES—TBEATEBs— Tariff  Laws — Domikican  Repcbmo— Hawahah 

The  treaty  with  the  kii^  of  the  Hawaiian  Islands,  and  the  act  of  congress 
giving  it  enect,  (19  St.  at  Large,  200,)  by  which  sugar  from  those  islands  was 
admitted  into  the  United  States  free  of  duty,  dia  not  operate  upon  the  pre- 
Tiooa  treaty  with  the  Dominican  reyoblic.  so  as  to  eeti^IiBh  a  lilse  exemption 
as  to  auKai  imported  from. the  latter  country;  following  Bartram  y. Bobertton, 
15  Fed.  Rep.  2i2,  and  Whitney  v.  Robertson,  21  Fed.  Rep.  566. 
8.  Sair— Act  ov  CoNORBsa  op  1888. 

The  eleventh  section  of  the  tariS  act  of  1888,  referring  to  the  sanetity  of  - 
treaty  obligations,  notwithstandiag  that  act,  was  not  intended  to  revive  and 
set  in  motion  the  inert  features  of  the  Dominican  treaty. 

At  Law. 

In, October,  1884,  the  plaintiffs  imported  from  Pnerta  Plata,  in  the 
BominieftD  repablio,  two  cargoes  of  sugar  and  molasses.     The  eol* 
v.27F.no.ll— 47 
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lector  assessed  duties  thereon  porsaant  to  the  provisions  of  Schednle 
E  of  the  tariff  act  of  1883.  32  St.  at  Large,  488,  602.  The  plain- 
tiffs protested,  insisting  that  their  importations  should  have  been  ad- 
mitted free,  under  the  stipulations  of  the  treaty  between  the  United 
States  and  the  Dominican  republic,  concluded  February  8,  1S67. 
The  ninth  article  of  that  treaty  is  as  follows : 

"Xo  higher  or  other  duty  shall  be  imposed  on  the  importation  into  the 
United  States  of  any  article  the  growth,  produce,  or  manufacture  of  the  Do- 
minican republic,  or  of  her  fisheries;-  and  no  higher  or  other  duty  shall  be 
imposed  on  the  importation  into  the  Dominican  republic  of  any  article  the 
growth,  produce,  or  manufacture  of  the  United  States,  or  their  fisheries,  than 
are  or  shall  be  payable  on  the  like  articles  the  growth,  produce,  or  manufact- 
ure of  any  other  foreign  country;  or  its  fisheries."     15  St.  at  Large,  478. 

Subsequently  to  the  date  of  this  treaty,  congress,  by  various  enact- 
ments, imposed  duties  on  all  sugar  and  molasses  imported  from  foreign 
countries.  On  the  thirtieth  of  January,  1875,  a  convention  was  con- 
cluded between  the  king  of  the  Hawaiian  Islands  and  the  United  States, 
by  the  first  article  of  which  it  was  stipulated  that  "for  and  in  consider- 
ation of  the  rights  and  privileges  granted  by  his  majesty,  the  king  of 
the  Hawaiian  Islands,  in  the  next  succeeding  article  of  this  convention, 
and  as  an  equivalent  therefor,  the  United  States  of  America  hereby 
agree  to  admit  all  the  articles  named  in  the  following  schedule,  the 
same  being  the  growth  and  manufacture  or  produce  of  the  Hawaiian 
Islands,  into  all  the  ports  of  the  United  States  free  of  duty."  The 
schedule  which  followed  contained,  among  other  things,  "muscovado, 
brown;  and  all  other  unrefined  sugar,  meaning  hereby  the  grades  of 
sugar  heretofore  commonly  imported  from  the  Hawaiian  Islands,  and 
now  known  in  the  markets  of  San  Francisco  and  Portland  as  <  Sand- 
wich Island  sugar,'  syrups  of  sngar-cane,  melado,  and  molasses."  It 
was  provided  by  the  fifth  article  that  the  convention  should  take  effect 
as  soon  as  approved  and  ratified,  but  not  until  a  law  to  carry  it  into 
operation  should  be  passed  by  the  congress  of  the  United  States. 
The  convention  was  ratified  in  1875.  19  St.  at  Large,  626.  On  the 
fifteenth  of  August,  1876,  congress  passed  the  contemplated  act, 
which  provides,  in  substance,  that  whenever  the  president  of  the 
United  States  shall  receive  satisfactory  evidence  that  the  legislature 
of  the  Hawaiian  Islands  has  passed  laws  to  give  full  effect  to  the  pro- 
visions of  the  convention,  be  is  authorized  to  issue  his  proclamation 
declaring  that  be  has  such  evidence,  and  from  the  date  of  ench  proc- 
lamation the  articles  mentioned  in  the  schedule  before  named — sugar, 
molasses,  etc. — shall  be  introduced  into  the  United  States  free  of  duty. 
19  St.  at  Large,  200.  On  the  ninth  of  September,  1876,  the"  presi- 
dent issued  his  proclamation,  declaring  that  he  had  received  the  evi- 
dence required  by  the  said  act.  19  St.  at  Large,  666.  In  the  tariff 
act  of  1883 — the  act  nnder  which  the  plaintiff's  importations  were 
classified-^congress  declares  that  "there  shall  be  levied,  collected, 
and  paid)  on  all  articles  imported  from  foreign  countries,  and  men- 
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tioned  in  tfa^  schedales  herein  contained,  the  rates  of  duty  which  are, 
by  the- schedules,  respectively  prescribed. "     Schedule  E  provides  for 
all  sugars  and  molasses  of  designated  grades. 
The  eleventh  section  of  the  act  of  1883  is  as  foUovs: 

"Nothing  in  this  act  shall  in  any  way  change  or  impair  the  force  or  effect 
of  any  V^aty  between  the  United  States  and  any  other  government,  or  any 
laws  passed  in  pursuance  of  or  for  the  execution  of  any  such  treaty,  so  long 
as  8i)c)i  treaty  .shall  remain  .in  force  in  respect  of  the  subjects  embraced  in  this 
act;  but  whenever  any  such  treaty,  so  far  as  the  same  respects  said  subjects, 
shall  expire  or  be  otherwise  terminated,  the  provisions  of  this  act  shall  be  in 
force  in  alV|espects  in  the  same  manner  and  to  the  same  extent  as  if  no  such 
treaty  had  existed  at  the  time  of  the  passage  thereof."    22  St.  at  Large,  525. 

The  plaintiSs  proved  that  the  sugar  and  molasses  imported  by  them 
would  have  been  admitted  free  if  they  had  come  from  the  Hawaiian 
Islands.     The  defendant  offered  no  evidence. 

Henrif  E.  Tremain,  (Charles  Currie  was  with  him  on  the  brief,) 
for  plaintiffs. 

Stephen  A.  Walker,  U.  S.  Atty.,  and  Thoinaa  Greenwood,  Asst.  U. 
S.  Atty.,  for  defendant. 

GoxB,  J.  In  Bartram  v.  Robertson,  21  Blatchf.  211,  S.  G.  15  Fed. 
Bep..212,  this  court  decided  that  congress  has  power  to -annul  a 
treaty,  so  far  as  it  operates  as  a  rule  of  munieipal  law;  that  the  pro- 
visions of  the  Danisti  treaty,  (8  St.  at  Large,  340,)  which  are  similar 
to  those  now  in  question,  and  which,  it  was  argued,  admitted  the 
productions  of  Denmark  on  the  same  terms  as  those  of  the  Hawaiian 
Islands,  could  not  be  enforced,  because,  subsequent  to  the  treaty,  con- 
gress had  imposed  duties  upon  all  sugar  and  molasses  of  designated 
grades.  The  general  law  included  Denmark,  and  her  products  could 
not,  therefore,  be  admitted  free  without  an  express  legislative  enaet- 
meat.  The  court  held,  also,  that  even  though  the  provisions  of  the 
Danish  treaty  were  incorporated  in  the  tariif  law,  it  would  not  change 
the  result;  the  fair  meaning  of  the  stipulation  being  that  there  should 
be  no  unfriendly  discrimination  against  Denmark,  and  there  is  none 
when  she  is  placed  on  an  equal  footing  with  all  foreign  nations,  with 
one  exception  only.  It  was  further  held  that,  as  the  same  stipulation, 
substantially,  is  found  in  upwards  of  40  treaties,  a  construction  which 
would  exempt  the  products  of  these.countries  whenever  similar' prod- 
nets  of  a  single  country  are  exempted,  is  too  startling  to  be  enter- 
tained. The  court  should  hesitate  long  before  dealing  such  a  stagger- 
ing blow  to  our  revenue.  This  decision  was  afterwards  followed  in 
Whitney  v.  Robertson,  21  Fed.  Bep.  566,  the  Dominican  treaty  being 
under  consideration.  The  latter  case  is  in  all  respects  similar  to  the 
ease  in  hand,  except  that  it  arose  prior  to  the  act  of  1883. 

There  may,  possibly,  be  some  difficulty  in  sustaining  the  proposition 
that  the  legislation  since  1867,  and  prior  to  1888,  abrogated,  sus- 
pended, or  in  any  way  affected  the  ninth  article  of  the  treaty.     The 
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tariff  Acts  of  1870,  1874,  (Bev.  Bt.,)  and  1875,  though  passed  subse- 
quently, oannot,  it  may  be  urged,  be  iuterpreted  to  suspend  the  ninth 
article,  for  tbe  reason  that  there  was  nothing  to  give  it  vitality  until 
the  Hawaiian  treaty  was  ratified.  Then,  for  the  first  time,  the  stipu- 
lation providing  for  "no  higher  or  other  duty,"  etc.,  become  opera- 
tive. At  the  time  the  acts  referred  to  were  passed  all  sugar  was 
dutiable,  including  "Sandwich  Island  sugar."  The  discrimination  in 
favor  of  the  Hawaiian  Islands  did  not  exist.  The  law-makers  could 
not  have  had  in  mind  the  provisions  of  the  Dominican  treaty.  All 
sugar  was  taxable,  and  therefore  "all  sugar"  was  included  ^^  the 
statute.  The  treaty  and  the  tariff  acts  were  not  repugnant;  both 
could  stand  at  the  same  time.  In  other  words,  it  cannot  be  said  that 
congress,  in  1870,  intended  to  annul  a  provision  which  then  had  no 
operative  existence,  and  could  have  none  unless  cpecial  privileges 
were,  in  tbe  future,  accorded  to  some  other  nation.  If,  for  instance, 
in  1867,  congress  had  passed  a  law  providing  thai  if  at  any  time 
thereafter  Hawaiian  sugar  should  be  admitted  free,  Dominican  sugar, 
also,  should  be  so  admitted,  there  certainly  is  room  to  doubt  whether 
such  an  act  would  be  repealed  or  affected  by  the  subsequent  re-enact- 
ment of  a  general  statute  imposing  a  duty  upon  all  sugar,  Hawaiian 
and  Domiuican  ineloded.  If,  after  or  even  at  the  time  of  ttie  Ha- 
waiian treaty,  oongrese  had  imposed  a  doty  upon  Daminioan  sugar, 
or  generally  upon  all  Mgar,  eKoepting  "Sandwich  Island  sugar,"  the 
argument  that  the  law-making  power  intended  to  disregard  (the  treaty 
obligations  would  then  be  well-nigh  irreaistable.  But  in  the  Bartram 
and  iVhitney  oases  there  would  seem,  perhaps,  to  be  some  foroe  in 
the  proposition  that  the  annulling  m:  suspeziding  legislation  took  place 
when  there  was  nothing  to  suspend  or  annul,  and  wheo  the  jHovis- 
ions  of  the  treaty  oould  not  have  been  praeent  to  the  minds  ol  tbe 
law-makers.  Though  tiie  question,  in  this  resiMMst,  may  not  be  free 
from  doubt,  it  is  entirely  dear  that  it  is  the  duty  of  this  eourt  to  fol- 
low the  law  as  settled  by  these  decisions.  It  is,  indeed,  freely  con- 
ceded that  they  are  controlling,  and  it  is  not  easy  to  perceive  why 
they  do  not  dispose  of  the  present  controversy. 

Leaving  out  of  view,  for  the  moment,  all  other  considerations,  by 
what  process  of  reasoning  can  the  court  reaeh  a  conclusion  favorable 
to  the  plaintiffs,  and  at  the  same  time  give  force  to  the  oonstmction 
that  the  stipulations  of  the  ninth  article  ate  satisfied  whan  no  un- 
friendly discrimination  is  made  against  the  products  and  maaolact- 
nres  of  the  Dominican  republic  ?  Even  though  this  article  were  in- 
corporated in  hac  verba  in  the  act  of  1883,  so  as  to  eliminate  all 
questions  as  to  its  present  validity  and  operative  foroe,  it  would  not 
avail  the  plaintiffs.  If  the  rule  of  interpretation  in  Bartram  v.  Rob- 
ertson is  correct,  the  plaintiffs  have  no  right  to  complain  so  long  as 
they  pay  no  higher  duty  than  is  imposed  apon  similar  importations 
from  other  countries.  The  situation  is  not  affected  by  the  one  ex- 
ception in  favor  of  the  Hawaiian  Islands,    in  other  respeots,  too. 
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these  decisions  are  precedents  as  controlling  of  a  cause  arising  since 
the  act  of  1883  as  prior  therelo. 

The  only  nev  element  in  the  case  at  bar  is  foand  in  the  provisions 
of  the  eleventh  section  of  that  act.  It  is  contended  that  by  this  leg- 
islation the  dormant  and  moribund  features  of  the  treaty  ver§  re|r 
vived,  £(trengtheaed,  and  made  operative.  I  caonot  think  that  the 
court  would  be  jnstified  in  giving  to  the  broad  and  general  language 
of  the  eleventh  section  a  coiwtruetion  so  radical  and  far-reaching. 
At  the  daite  of  the  act  eongress  found  the  Hawaiian  treaty  in  full 
operation, — a  treaty  affecting  a  group  of  lonely  and  isolated  islands 
far  out  in  the  Pacific;  a  treaty  by  the  terms  of  which  the  United 
States  permitted  certain  artwles  to  eater  onr  ports  free,  upon  the  ex- 
press  consideration,  however,  that  ^he  Island  ports  should  be  open  to 
a  much  larger  number  of  articles,  the  growth  or  manufacture  of  Ihj^ 
country.  No  other  similar  treaty  was  in  operation.  The  oourts  had 
expressly  decided  that  the  convention  with  the  Hawaiian  Island^  did 
not  set  in  motion  provisieos  timilar  to  the  one  in  question.  If  pot 
anaolled,  they  at  least  were  suspended  and  disatiliEed.  Dominican 
sugar  had  paid  duties  for  16  years.  The  aim  of  the  law-makers  was 
to  preserve  unchanged  and  animpaii'ed  the  existing  state  of  thiiigs. 
It  is  iiardly  sui^>osable  that  it  was  their  purpose  to  make  a  sweeping 
change  in  the  law;  to  open  oar  ports,  without  advantage  or  oonaid,* 
eration,  to  the  products  of  many  counkies  j  to  de8trQ(7  a  vast  soarce 
of  revenue;  and  to  encourage  fraud,  by  making  the  Dominican  re- 
public ihe  dampioj;  ground  ior  the  Rugar  and  molaeses  of  the  West 
Indies.  If  this  had  been  their  design,  tiiey  would  have  said  so  ip 
language  ioo  plain  aiui  unequivocal  to  admit  of  doubt.  It  is  thought, 
also,  that  there  is  force  in  ihe  proposition  that  the  provisions  of  th^e 
iiinth  article  of  the  Domijaican  treaty  amount  simply  to  an  a^greement 
between  the  oontnusting  parlies  not  to  discriminate  against  each  oth^ 
in  the  future  by  onfrieadly  l«\gi8latio«.  Ihe  action  of  con^reas  ip 
xtecessary,  and  until  such  action  ie  had.  the  courts  must  follow  t^e 
law  as  it  is  found  on  the  statute  books.  .  Tuyhr  v.  Morton,  2  Cur(. 
454.  463. 

The  questions  involved  in  this  controversy  are  of  Buoh  interest  ai]^ 
iDcq[>ortMtce  that  they  will  doubtleaa  be  curesented  for  final  settJemeut 
to  the  supreme  court.  Under  existing  law,  howjever,  it  is  not  possible 
for  the  plaintiffs  to  recover.  There  most,  there/ore,  be  a  verdict  dU 
xected  for  the  defendant. 
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DoMOUOHE  V.  HuBBABD  and  others.' 
(Cireuit  Covrt,  W.D,  Pennsyhania.    May  19, 188&) 

1.  Patents  for  Iwtbntions— Hakdles  fob  Crosscut-Saws. 

Letters  patent  No.  78,653,  Usued  June  9,  1668,  (antedated  Hay  19, 1868.  to  P. 
Donoughe,  for  an  improvement  in  handles  for  croBscut-sawB,  construed  and 
sustained. 

9.  Same— NovBLTT— Combination  OF  Old  EuiKEirre.  ' 

The  arrangement  of  a  wooden  handle  for  crosscnt-saws,  with  a  threaded 
shank  entering  a  securing  nut  in  such  handle,  and  having  its  lower  end  slot-, 
ted  to  receive  the  end  of  the  saw,  a  ferrule  inclosing  the  lower  end  of  the 
handle  to  prevent  abrasion  of  the  Utter  by  the  saw,  and  a  washer  loosely  se- 
cured totals  ferrule,  presents  a  patentable  combination;  although  each  of 
the  elements  of  the  combination  was  old  at  the  date  of  the  invention,  and  the 
combination  of  several  of  them  in  saw  handles  was  also  old. 

8.  -Sahb — AKTiciPATiON—PHiORrTT— Presumption  of,  from  Patent. 

The  rule  is  well  settled  that  an  anticipation,  in  order  to  defeat  a  patent, 
must  be  clearly  made  out.  A.  patent  raises  a  presumption  of  priority  which 
can  only  be  overcome  by  clear  proof. 

4.  BAMK— ABSIONKENT  by  ADMINISTRATOK — ^TlTLK. 

An  assignment  of  a  patent  from  the  administrator  of  the  patentee  gives  the 
assignee  the  title,  unless  a  better  title  is  shown  in  another. 

On  Bill,  etc. 

George  Harding,  Franeia  T.  Chamhert,  and  George  M.  Reade,  for 
complainant. 

Bakewell  d  Kerr,  for  respondents. 

Bradley,  Justice.  This  case,  though  a  small  one,  has  given  me  a 
great  deal  of  perplexity.  The  patent  sued  on  is  dated  June  9,  1868, 
and  antedated  May  19,  1868,  upon  an  application  'which  -was  sworn 
to  October  8,  1865,  and  filed  in  the  patent-oflSce  February  19,  1866. 
The  drawings  and  model  were  filed  at  the  same  time,  the  printed  copy 
of  the  file-wrapper  to  the  contrary  being  a  misprint.  The  applica- 
ti6n  was  at  first  rejected  on  the  second  of  March;  1866;  but  upon  a 
very  slight  alteration  made  in  the  claim,  it  was  authorized  to  be  ia< 
sued  in  November,  1867,  and  was  actually  issued  Jane  9,  1868. 

The  patent  is  for  an  improvement  in  handles  for  crosscut-saws,  in- 
vented, as  alleged,  by  Patrick  Donoughe  in  1864  or  1865.  The  im- 
provement consists,  as  stated  in  the  specification,  in  the  combination 
and  arrangement  of  a  handle,  ferrule,  washer,  screw-nut,  and  a  shank 
■  furnished  with  an  opening  for  the  saw-blade,  the  whole  constructed, 
arranged,  and  operating,  as  afterwards  described,  with  references  to  * 
the  drawings.  The  handle  described  is  the  ordinary  upright  wooden 
handle  used  on  crosscut-saws.  Into  this  handle  is  inserted  from  be* 
low,  a  rod  constituting  the  shank,  provided  with  a  screw-thread,  work* 
ing  in  a  nut  fixed  in  the  interior  of  the  handle,  so  that  by  turning  the 
handle  the  rod  is  drawn  up  into  it,  or  forced  out,  at  will.  The  lower 
end  of  this  rod  or  shank  has  a  long  narrow  slat  for  receiving  the  end 
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of  the  saw.  When  the  saw  is  inserted  in  the  sbanlc,  it  is  dra'wnl 
tightly  np  to  the  handle  by  turning  the  latter  in  the  proper  direation^i 
80  as  to  draw  the  rod  or  shank  np  into  the  handle.  To  protect  the-, 
handle  from  wear  and  abi'aaion  when  the  saw  is  drawn  tightly  against 
it,  its  lower  end  is  provided  with  an  iron  ferrule,  and  between  the 
handle  and  the  .saw  is  interposed  an  icon  washer  of  the  size  of  the; 
end  of  the  handle,  and  having  a  hole  in  the  center  for  the  rod  to  pass) 
through.  On  its  upper  side  this  washer  (when  the  saw  is  drawn! 
tightly  to  its  place)  is  in  contact  with  t)ie  ferrule;  on  its  under  side! 
it  is  in  contact  with  the  back  of  the  saw.  In  order. to  prevent  th».i 
washer  from  dropping  down  out  of  place,  away  from  the  handle,  when; 
the  saw  is  lowered  for  removal,  or  when  the  shank  is  lowered  .tO'  re-) 
ceive  the  saw,  it  (the  washer)  has  a  sleeve  surrounding  the  hole  ia; 
the  center,  which  projects  upwards,  inside  of  the  ferrule,  where  it  is  ■ 
tamed  over  or  ilanged  out,  so  as  to  rest  on  a  projection  in  theferrule.: 
The  washer  is  thus  loosely  attached  to  the  ferrule,  and  cannot  drop 
away  from  it,  although  the  ferrule  may  turn  with  the  motion  of  thd^ 
handle  without  turning  the  washer.  This  arrangement  is  desoribedi 
in  the  specification  as  follows:  "The  washer  is  placed  in  the  ferrule, i 
&,and  is  set  or  bent  down  on  the  flange  of  the  ferrule,  as  represented^ 
in  Fig.  1,  bat  arranged  so  that  it  will  turn  in  the  ferrule  with  ease.''i 

One  of  the  features  of  this  handle  is  that  the  rod  or  shank  does  nob: 
project  above  the  handle,  nor  even  pass  through  it,  the  upper  lend  o£i 
the  rod  being  concealed  in  the  interior  of  the  handle,  and  the  top  of: 
the  handle  having  the  usual  smooth  and  rounded  appearance,  so  as  not: 
to  injure  the  hand  of  the  workman.  r 

The  claim  of  the  patent  is  as  follows:  "What  I  claim  as  my  in-r 
vention  is  the  arrangement  of  the  handle,  a,  ferrule,  b,  washer,  e,  rod,-; 
i,  and  not,  e;  the  whole  being  constructed,  arranged,  and  operating! 
substantially  as  herein  described,  and  for  the  purpose  set  forth."  In. 
other  words,  the  claim  is  for  the  whole  concrete  thing,  with  all  it8> 
parts,  Bobstantially  as  described.  This  is  the  form  of  the  claim,  and,: 
in  view  of  other  saw  handles  previously  patented,  described,  or  .in: 
use,  no  broader  claim  could  well  have  been  allowed.  Each  part,  and. 
the  arrangement  of  the  parts,  are  essential  elements  of  the  invention. 
The  use  of  all  but  one,  omitting  the  one,  would  not  be  an  infringe- 
ment of  the  patent. 

The  first  question  to  determine,  therefore,  naturally  is  whether  the  >. 
defendants  do  use  the  entire  handle  as  described  in  the  patent,  with> 
all  its  parts,,  and  their  arrangement ;  and  I  think  this  question  must 
be  answered  in  the  affirmative.  The  handles  made  by  the  defends . 
ants,  and  for  the  making  of  which  they  are  prosecuted  in  this  suit,,: 
are  such  as  are  described  in  letters  patent  granted  to  one  Elijah  B. 
Osgood  on  the  eleventh  of  November,  1879.  The  answer  of  the  de«( 
fendants  states  that  the  handles  made  by  them  were  and  are  made  ini 
accordance  with  said  letters  patent,  and  these  letters  patent  were  put 
in  evidence.    Besides  this,  specimens  of  the  handles  made  by  the  de- : 
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fendaitts  h»ve  also  been  prodnoed  in  the  ckse  as  exhibits.  From  this 
evidence  it  appears  that  tJse  handles  mads  bj  the  defendants  oonsiat  of 
a  wooden  handle,  a  ferrnle,  a  washer,  a  senew-nnt,  and  a  shank  hav- 
ing a  slot  for  the  saw,  akl  having  the  mutual  "arrangement,"  and  "be- 
ing constrooted,  arranged,  and  operating  substantially  as  described, 
and  for  the  purpose  set  forth,"  in  Donooghe's  patent.  The  only  pre- 
tense of  a  varianoe  is  in  the  mode  of  eonneoting  the  washer  fo  the 
ferrule,  the  connection  being  by  means  of  a  flange  on  the  outside  of  the 
ferrnle,  over  which  a  flange  or  brackets  projecting  from  tlie  washer  are 
extended,  so  as  to  make  precisely  tbe  same  loose  connection  between 
the  ferrule  and  the  washer  as  is  pointed  out  and  pxovidad  for  in  Don* 
oughe's  patent.  Tbe  difference  is  only  in  form.  There  is  no  differ- 
ence in  substance.  Every  element  of  the  invention  claimed  by  Don- 
oughe,  and  patented  to  him,  is  contained  in  the  defendanta'  handles. 
I  think  that  the  infringement  is  clearly  made  out. 

The  question  next  arises  whether  the  patent  is  sustainable.  Was 
it  anticipated  by  prior  inventions?  or,  if  not,  does  it  contain  anything; 
new  that  is  patentable  ?  Construed  as  we  have  seen  the  patent  must 
be,  the  invention  patented  was  clearly  not  anticipated  by  that  exhib- 
ited in  Holtzapfel's  book,  nor  by  Neimeyer's  patent,  or  the  handica 
of  Neimeyer  exhibited  in  the  ease,  or  by  Stephen  W.  fiaU'a  handle, 
as  described  in  his  rejected  application,  nor  by  the  old  snath-nib  pro- 
duced in  evidence.  Every  one  of  these  lacks  something  that  makes 
tia  element  in  Donoughe's  patent.  The  handle  exhibited  in  Holtz- 
apfel  had  no  washer  between,  tbe  saw  and  the  handle,  and  the  rod 
passed  entirely  through  the  handle,  aud  was  scoured  io  its  plaee,  and 
tigbteued  upou  the  taw,  by  a  nut  at  the  top  of  the  handle.  The  Nei- 
zoeyer  handle  had  no  washer;  the  rod  passed  entirely  through  the 
handle,  secured  by  a  nut  at  the  top,  and  the  handle  itself  was  divided 
into  two  sectiens,  which  revolve  independently  of  eaeh  other, — all 
different  from  Donoagbe's.  i^all's  saw  handles,  as  described  in  his 
rejected  applicutioa  oif  1860,  did,  it  is  true,  have  a  nut  in  tbe  interior, 
aond  a  rod  whieb  did  not  pass  throagh  the  handle,  but  it  had  bo  fei- 
rhle  around  the  end  of  the  handle,  resting  upon  a  washer ;  but  the 
handle  fitted  in  a  cup  or  hollow  formed  in  an  iron  eiiunp  or  shoe, 
which  stood  upon  the  saw,  which  clamp  oc  shoe  bad  a  crease  on  its 
under  side  in  which  the  top  of  the  saw  was  inserted.  This  was  a  dif- 
ferent'arrangemeot  from.  Donooghe's,  aUhoiigh  it  is  true  that  the 
damp  or  shoe  was  interposed  between  the  handle  and  the  aa^.  and 
thus  protected  the  handle  from  abrasion  by  the  saw,  aatd  in  this  re- 
spect, performed  the  office  of  a  washer,  and  therefore  may  be  called 
a  "washer,"  or  the  equivalent  of  one;  but  it  was  not  eonnedted  with 
the  handle  except  as  the  end  of  the  handle  rested  in  Hke  hollow  formed 
in  the  top  of  it;  bn  tit  was  connected  wiib  the  rod  in  ihis' way,  namely, 
the  lower  part  of  the  hole  in  the  clamp  in  whieh  the  rod  was  inserted 
Was  enlarged,  and  made  square,  so  as  to  fit  On  to  ft  square  enlarge- 
ment-of  the  rod  immediately  above  the  slgt.    .This  adjustment  kept 


Digitized  by 


Google 


SONODOHB  V.  HDBBABD.  745 

the  crease  for  the  saw  in  line  viitia  the  saw,  and  prevented  the  damp 
or  shoe  from  slipping  down  the  rod  when  the  saw  was  r«moved.  U 
is  nnnecessary  to  remark  upon  the  snath-nib,  as  in  thai  the  rod  passed 
through  the  handle,  aatd  it  had  neither  washer  or  ferrule*. 

While  none  of  the  handles  referred  to  exhibit  in  combination  all 
the  elements  of  Donooghe's,  they  nevertheless  show  that  nearly  all  of 
these  elements  had  been  used  in  other  oombinations.  The  tiabked 
rod,  or  shank  for  hoiding  tiie  saw,  provided  with  a  sotew-ihread  to 
work  in  a  nut  fixed  in  or  to  the  handle,  for  the  purpose  of  dzawing 
the  saw  ap  tightly  to  the  handle,  and  even  placing  the. not  in  the  in- 
terior of  the  handle  so  that  tiie  rod  should  not  protrnde  at  the  top, — ■• 
all  these  things  had  been  invented  and  in  use  before  the  sappoaed  in- 
vention  of  Donougbe,  and  it  cannot  be  pretended  that  a  ferrule  was 
a  new  thing,  or  that  a  washer  in  oohtaot  with  a  ferrule  was  new.  The 
truth  is  that  all  the  ^leaoonts  of  Donoughe's  invention  were  old,  and 
the  combination  of  several  of  them-,  for  tiie  very  purpose  of  being  used 
in  saw  handles,  had  been  made  before  his  invention  was  conceived. 
This,  at  least,  shows  how  little  room  was  left  for  any  invention  to  be 
made. 

But  the  defendants  contend  that  a  still  nearer  approach  to  Don- 
oughe's saw  handle,  amounting  to  substantial  identity  with  it,  was 
made  by  Emannel  Andrews  in  1S61  or  18C2,  by  adding  to  Hall's  saw 
handle,  which  he  had  purchased,  a  ferrule  to  protent  it  from  abrasion 
in  the  clamp  or  shoe,  and  oonnsoting  it  with  the  same.  The  pur* 
chase  was  made  by  Andrews  from  Hall  in  1860,  and  he  commenced 
the  manufacture  of  saw  handles  at  Williamsport  in  that  year.  He 
states  in  his  testimony  that  soon  after  he  commenced  manufactnring 
he  added  a  ferrule  to  the  lower  part  of  the  handle  to  prevent  the 
wood  from  wearing  in  the  waeber.  Stephen  W.  Hall  says:  "I think 
the  plain  ferrule  was  applied  by  Ifr.  Andrews  to  the  lower  end  <rf 
the  handle  in  1860  or  1661,  and  before  1862."  He  says  it  was  a 
cast-iron  ferrule,  about  two  inches  long,  and  was  a  tapered  ferrule, 
the  end  turned  down  a  little  to  fit  in  the  washer ;  that  is,  as  shown 
by  the  specimens  produced,  it  tapered  down  like  an  inverted  cane, 
the  lower  end  being  rounded  off  so  as  to  fit  in  the  hollow  of  the 
washer.  Mon^mMy,  a  meehanieal  engineer,  who  was  connected 
with  Hall,  says  that  he  left  Williamsport  in  April,  1864,. and  he  saw 
Hall  handles  made  by  Andrews  with  ferrnles  on  them  before  that; 
though,  on  oroBs-examinaiion  afterwards,  he  says  he  cannot  positively 
say  that  it  was  before  1866,  bat  his  impression  is  that  it  was  at  the 
earlier  date.  He  says  that  the  Hall  handle,  with  a  ferrule,  is  prac- 
tically the  same  as  Donosghe's ;  both  produce  the  same  effect  in  pre- 
eiaely  the  same  way,  and  by  the  same  device.  They  each  have  a 
wooden  handle,  feimle,  washer,  rod,  and  nut,  all  arranged,  oon- 
stmcted,  and  operated  in  the  same  way,  and  producing  the  same 
effect.  He  calls  the  clamp  or  shoe  a  "washer."  Andrews  afterwards 
invented  an  improvement  by  providing  the  ferrule  on  the  ontside-witii 
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notches,'  ot  6og8,  to  which  a  thnmb-scre'w  was  applied  to  hold  the 
handle  fast,  and  prevent  it  from  turning  while  the  saw  was  being 
^operated.  For  this  improvement  Andrews  applied  for  a  patent,  the 
application  "being  sworn  to  on  the  nineteenth  of  April,  1866.  A  pat- 
lent  was  granted  October  9, 1866.  He  states  that  after  using  this  im- 
'provemeut  for  some  time  he  returned  to  the  use  of  the  Hall  handle  with 
■a  snuooth  ferrule,  which  was  prevented  from  turning  while  the  saw 
•'was  in  operation  by  making  the  thread  screw  on  the  rod  left-banded 
.instead  of  right-handed. 

Some  testimony  was  adduced  tending  to  show  that  Andrews  did  not 
use  a  ferrule  on  the  Hall  handle  until  he  made  the  cogged  ferrule  for 
which  he  got  a  patent ;  and  that  when  he  found  this  to  be  an  incou- 
.Tenient  apparatus,  he  hit  upon  the  use  of  the  left-handed  screw,  and 
-then  put  a  long  plain  ferrule  on  the  Hall  handle.  If  this  is  true,  of 
course  Andrews,  Hall,  and  Montgomery  must  be  mistaken  in  their 
recollection,  and  the  alleged  anticipation  fails.  The  cogged  ferrule 
itself  cannot  be  set  up  against  Donoughe's  patent,  because,  if  it 
sufficiently  resembled  Donoughe's  handle,  there  is  no  clear  proof  that 
it  was  invented  by  Andrews  before  Donoughe  invented  his. 
.  The  testimony  referred  to  as  tending  to  show  that  Andrews  did  not 
luse  a  ferrule  on  the  Hall  handle  until  he  made  the  cogged  ferrule,  is 
that  of  his  brother,  Joseph  Andrews,  Edward  G.  Johnston,  and  Charles 
Hall,  a  son  of  Stephen  W.  Hall. 

■  Joseph  Andrews  was  a  brother  of  Emanuel  Andrews  and  says  be 
nras  a  foreman  in  his  brother's  shop  from  February,  1860,  until  April, 
1861,  and  again  in  the  following  winter,  and  from  thence,  with  the 
exception  of  short  intervals,  untU  1874.  He  says  that  they  manu'- 
factured  the  Hall  handle  without  a  ferrule  until  the  adoption  of  the 
cogged  handle  in  the  winter  of  IS 65  or  spring  of  1866;  that  he  never 
saw  a  handle  with  a  smooth  ferrule  in  the  shop  before  that;  that 
after  making  the  cogged  handle  for  about  two  years  his  brother  adopted 
the  long  ferrule  to  take  the  place  of  the  cog. and  thumb-sorew,  and 
put  a  left-handed  thread  on  the  rod  or  bolt. 

£.  G.  Johnston  was  a  machinist  who  did  work  for  Emanuel  An- 
drews, at  sundry  times  from  February,  1865,  and  had  his  shop  part 
of  the  time  in  Andrews'  factory.  He  had  also  been  engaged  with 
Stephen  W.  Hall,  and  knew  about  the  saw  handles  that  Hall  and  An- 
drews manufactured.  He  is  equally  positive  with  Joseph  Andrews 
that  Emanuel  Andrews  made  no  handles  with  ferrules  on  them  be^ 
fore  making  the  oogged  ferrules  in  the  early  part  of  1866'.  He  never 
saw  or  heard  of  handles  with  smooth  ferrules  until  after  the  oogged 
•ferrules  were  superseded  by  them.  The  only  handles  he  knew  of 
Hall  or  Andrews  making — the  only  ones  he  had  ever  seen  before 
•that — were  the  Hall  handles  without  ferrules,  and  the  Andrews 
handles  with  the  corrugated  ferrules. 

The  testimony  of  Charles  Hall  corroborates  that  of  Joseph  An- 
idrews  and  E.  G.  Johnston.    He  worked, in  Andrews'  shop  from  the 
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spring  of  1867  to  the  spring  of  1877.  He  says  they  were  making  the 
eog  handle  until  they  got  in  the  oew  shop  in  186S;  after  that  they 
nsed  the  long  smooth  ferrules.  He  had  never  seen  a  smooth  ferrule 
prior  to  that. 

The  evidence,  taken  altogether,  is  not  sufficient  to  establish  an 
anticipation  of  Donooghe's  invention  by  Andrews.  The  prepondbr- 
ance  is  rather  againpt  the  use  of  a  smooth  ferrule  by  him  priot  to 
1868.  The  rule  is  well  settled  that  an  anticipation,  in  order  to'de^ 
feat  a  patent,  must  be  clearly  made  out.  A  patent  raises  a  presutnp- 
tion  of  priority,  which  can  only  be  overcome  by  clear  proof. 

Some  reference  was  made  on  the  argumeni  to  the  supposed  part 
which  George  B.  Hubbard  took  in  making  the  invention.  1  have  ex- 
amined the  testimony  on  that  subject,  and  do  not  see  that  it  materi- 
ally affects  the  originality  of  Donoughe,  or  bis  title  to  the  invention 

There  may  be  some  question  whether  what  Donoughe  did  was  pat- 
entable, but  I  ahi  inclined  to  think  it  was.  The  complete  handle, 
with  all  its  parts  and  theii-  arrangement,  when  it  was  finished,  was 
certainly  a  very  useful  thing,  and  was  a  great  improvement  on  former 
handles.  As  a  whole,  I  think  it  showed  invention,  and  that  it  ^as 
patentable. 

I  have  examined  the  objections  raised  to  the  complainant's  title. 
It  does  not  seem  to  me  to  be  well  founded.  The  complainant  has  an. 
assignnrent  of  the  patent  from  the  administrator  of  his  father,  the- 
patentee,  dated  November  22,  1881.  That  certainly  gives  him  thel 
title,  unless  a  better  is  shown.  No  better  is  shown.  The  assignment' 
itself,  it  is  true,  states  that  the  patent  was  set  off  to  the  widow  of  the 
patentee  under  the  exemption  laws ;  but,  in  the  same  sentence,  it  says 
that  she,  in  her  life-time,  assigned  it  to  the  complainant,  and  the 
assignment  itself,  dated  in  1872,  was  produced  and  proved.  The  al- 
leged transfer  by  the  complainant  of  the  right  for  Pennsylvania  to 
Fiske,  in  1876,  is  met  by  proof  of  a  retransfer  by  Fiske  to  the  com- 
plainant in  May,  1881,  with  an  assignment  and  transfer  of  all  dam- 
ages, money,  and  right  accrued  in  oonseqnenoe  of  any  infringement. 

A  decree  will  be  entered  for  the  eomplainant,  with  a  reference  to  a 
master  to  ascertain  the  profits  and  damages  sought  by  the  bill,  ae- 
cording  to  the  prayer  of  the  same. 
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I  MoBBiB  V.  EsHPSHAiiL  Manut'o  Go.  and  others.* 

(Oireuit  Oourt,  D.  Oonneeticut.    1886.) 

Patents  fob  Inventions — Sash  Fasteners. 

Lettert  patent  No.  212,487,  of  February  18.  1879,  to  John  B.  Morris,  for  an 
<      improTement  In  Bash  faiteners,  held  limited  by  the  prior  art  to  the  speciflc 

constmctioD  it  describee,  and  not  infringed  by  fasteneis  made  under  letters 

pate,nt  No.  284,508,  of  September  4, 1883. 

In  Equity. 

Samuel  D.  Cozzent,  for  plaintiff. 

Charles  E.  Mitchell,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants 
from  the  alleged  infringement  of  letters  patent,  No.  212,487,  dated 
February  18,  1879,  to  the  plaintiff,  for  an  improvement  in  fasteners 
for  meeting  rails  of  sashes.  The  plaintiff  had  received  a  patent,  (No. 
205,668,)  dated  July  2,  1878,  for  a  sash-fastener,  of  which  the  fol- 
lowing general  description  was  given  by  the  plaintiff's  expert: 

"Tlie  inectianisni  described  iq  tliis  patent  consists  of  a  latch-bar,  swinging 
on  a  vertical  pivot  un  a  pl;ite  fur  attaching  it  to  the  upper  rail  of  the  lower 
Sasb,  the  said  swinging  latch-bar  having  a  gravitating  catch,  and  the  plate 
or  notch  or  sttoulder  with  which  said  catch  engages,  to  hold  the  bar  in  its 
loclied  condition;  the  latcb-bar  having  also  a  vertical  lip  on  its  outer  end, 
engaging  in  the  rear  of  a  curved  spur  or  hoolc  fixed  to  the  upper  surface  of 
the  bottom  rail  of  the  upper  sash,  beneath  which  spur  the  latch-bar  engages 
io  prevent  the  sash  being  raised,  while  the  hook  or  lip  on  the  extremity  of 
the  latch-bar  engages  behind  the  spur  on  the  upper  sash  in  order  to  prevent 
the  forcing  of  the  sasbes  apart  horizontally." 

'  The  patent  of  1879  was  an  improTement  upon  th«  patent  of  1878 
in  three  particulars,  which  are  described  by  the  patentee  in  his  speci- 
fication as  follows : 

•  "The  ihnprovement  hereinafter  described  is  designed  to  enable  the  latch- 
bar  to  be  securely  set  or  fastened  in  the  unlocked  or  locked  position,  at  will, 
^nd  to  be  usable  with  sashes  qf  various  siees;  My  improvement  further  com- 
prises a  construction  of  latch-bar  and  supporting-pliite  which  secures  the  ar- 
rest 6f  the  bar  Ht  the  extremities  of  its  stroke  or  swing,  without  the  use  or 
necessity  of  any  projection  from  the  general  level  of  the  plate  top.  •  My  im- 
provement further  comprises  a  construction  of  lutch-l)ar  and  of  the  engaging 
spur  or  hook  whereby  the  heel  of  the  bar  is  duly  supported  without  necessitat- 
ing the  use  of  a  hard  core  in  moulding  the  said  hook." 

The  first  part  of  the  improvement  was  effected  by  a  base-plate,  ele- 
vated so  high  above  the  lower  sash  that  the  hinged  pendant  could  not 
strike  against  it,  but  would  fall  into  the  locking  notch  upon  the  front 
edge  of  the  plate,  and  also  into  a  sloping  jog  on  its  right  side,  which 
receives  and  retains  the  pendant  when  the  latch-bar  is  in  the  open 
])osition.    The  second  part  was  effected  by  making  another  bevel-jog 
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on  the  left  side  of  the  elevated  plate,  which  jog  received  a  projection 
from  the  under  side  of  the  latch-har.  This  projection  limits  the 
swing  of  the  bar.  The  third  part  was  effected  by  cutting  awaj  the 
base-plate  of  the  hook  in  a  sloping  form,  so  as  to  leave  an  open  space 
beneath  the  book,  for  the  purpose  of  enabling  it  to  be  moulded  with- 
out a  core.  Inasmuch  as  this  shape  would  leave  the  rear  end  of  the 
latch-bar  unsupported,  the  patentee  says :  "I  form  on  said  rear  ex- 
tremity a  heel  or  prolongation,  /"',  which  rests  upon  the  bed-plate, 
G'.  in  the  locked  condition  of  the  fastening." 

The  two  claims  of  the  patent  are  as  follows : 

"(1)  The  improved  sash  lock  or  fastening,  consisting  of  the  elevated  plate, 
C,  having  shouldered  notches,  <?',  a",  c'",  pivot,  E,  for  swinging  latch-bar,  F, 
/,  and  the  hinged  pendant,  H,  for  attachment  to  the  lower  sash,  in  cotnbina^ 
tion  with  a  stationary  spur  or  cam  hook  upon  the  upper  sash,  substaatially 
as  set  forth.  (2)  The  Combination,  with  the  spur  or  catn  hook,  Q,  upon  base- 
plate, G^,  constructed  with  an  open  space  beneath  said  hook  to  enable  the 
part  to  be  moulded  without  a  core,  of  the  swinging  latch-bar,  F,  having  lip, 
/,  and  projection,  /",  adapted  to  project  beyond  the  open  space,  and  furnish 
a  support  lor  the  latch-bar,  substantially  as  desoribed." 

The  important  feature  of  the  improTement  was  the  elevated  base- 
plate with  tbe  shouldered  notches  upon  its  edge,  into  wbioh  the  hinged 
pendant  could  fall  and  swing  clear  of  the  sash-rail.  A  hinged  pend- 
ant, which  fell  into  notches  in  the  base-plate,  and  thereby  secured  the 
fastener,  was  old  at  the  date  of  the  Morris  invention,  and  is  shown 
in  Exhibit  "Old  Gravity  Sash-lock." 

The  defendants'  sash-fastener  is  made  under  letters  patent  issned 
to  the  Eempsball  Manufacturing  Company,  as  assignee  of  William 
£.  Sparks,  on  September  4,  1883.  "The  important  portion  of  the 
Sparks  invention  is  a  flange  or  cap,  which  is  preferably  made  inte- 
gral with  the  post  upon  which  the  sweep  is  pivoted,  and  which  is  pro- 
vided with  two  shoulders  or  notches,  K,  made  in  tbe  edge  of  the 
flange.  When  the  sweep  is  brought  to  the  front  the  handle  end  of 
its  latch,  which  is  heavy  enough  to  overbalance  the  inner  end  of  the 
latch,  causes  the  latch  to  drop,  and  thereby  the  inner  end  is  raised 
into  engagement  with  one  of  the  shoulders,  and  the  sweep  is  locked. 
The  invention  consists,  in  substance,  of  the  pivoted  latch  of  the  sweep, 
which  loeks  into  notches  in  the  edge  of  the  flange  at  the  top  of  the 
post  upon  which  the  sweep  is  pivoted,  and  above  the  sweep."  Mdr- 
rit  V.  Kempshall  Manufg  Co.,  20  Fed.  Eep.  121. 

The  plaintiff  insists  that  the  plate  and  the  pendant  or  latch  of  each 
fastener  are  tbe  same,  and  that  the  notches  in  the  flange  of  the  Sparks 
post  are  the  equivalent  of  the  notches  in  the  base-plate  of  the  Morris 
device.  If  Morris  had  been  the  pioneer  in  the  construction  of  sash- 
fasteners  by  means  of  a  hinged  pendant  falling  into  notches  upon  the 
base-plate,  tbe  plaintiff  would  have  a  strong  position;  bat,inasmaoh 
as  the  "gravity  sash-lock"  preceded  him,  and  cpntained-.  a  hingedi 
pendant  and  a  notched  base-plate,  it  is  giving  the  plaintiff's  patent 
too  broad  a  construction  to  allow  it  to  cover  notbhes  not'  upon  the 
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base-plate  proper,  bat  upon  ihe  post  or  pivot  of  the  latch -bar,  into 
which  a  weighted  latch  falls,  although  the  base-plate  may  be  elevated. 
.  The  first  claim  of  the  plaintiff's  patent  must  be  construed  in  ac- 
cordance with  the  extent  of  his  invention,  which  was  a  base-plate 
elevated  above  the  lower  sash,  so  that  the  hinged  pendant  could  en- 
gage with  notches  upon  the  base-plate  proper,  irrespective  of  the 
thickness  of  the  sash,  and  cannot  cover  a  fastener,  although  having 
a  plate  elevated  above  the  lower  sash,  which  fastener  is  furnished 
with  a  weighted  latch  which  engages  with  notches  on  the  edge  of  the 
flange  at  the  top  of  the.  post  above  the  sweep. 

The  second  claim  is,  in  general,  for  the  cam-book  or  keeper  npon 
its  base-plate,  which  is  so  cut  away  underneath  as  to  enable  the  hook 
to  be  cast  without  a  core,  in  combination  with  the  latch-bar  having  a 
lip,  and  also  a  projection  to  project  beyond  the  open  space,  and  fur- 
nish a  support  for  the  latch-bar.  I  doubt  whether  this  construction 
contains  a  patentable  invention.  The  "undercutting"  of  the  front  of 
the  base-plate,  and  the  corresponding  lengthening  of  the  latch-bar, 
hardly  seem  to  deserve  the  name  of  invention,  in  view  of  the  many 
mechanical  arrangements  of  this  sort  which  are  known  to  workers  in 
metals.  But,  if  it  is  technically  patentable,  the  defendants'  fastener 
does  not  have  such  a  rearward  projection  as  the  patent  calls  for,  but 
has  the  latch-bar  of  the  customary  style  of  construction. 

The  bill  is  dismissed- 


GEiiiiiTLOiD  Manof'g  Co.  V.  AuEBiCAN  Zylonitb  Co.  and  others.* 

{Circuit  Court,  8.  D.  Nm  York.    June  15,  1886.) 

Patbnts  for  Inventions — Pbtition  for  Rehearing. 

Petition  for  rehearing,  upon  the  ground  of  newly-diBCOTsred  evidence  on 
the  question  of  public  use,  denied,  and  the  opinion  expressed  ou  the  former 
hearing,  SO  Fed.  Rep.  693,  adhered  to. 

Petition  for  Behearing. 

Horace  M.  Ruggles  and  Benj.  F.  Thurston,  for  the  petition. 

Frederic  H.  Betts  and  Wm.  D.  Shipman,  against  the  petition. 

Shipman,  J.  This  is  a  petition  by  the  defendants  for  a  rehearing, 
upon  the  ground  of  newly-discovered  evidence  upon  the  question  of 
the  public  use  in  this  country  of  the  patented  invention  for  more  than 
two  years  before  the  application  for  a  patent.  The  affidavits  show 
that  more  dental  plates  were  sold  by  the  Albany  Dental  Plate  Com- 
pany before  October,  1872,  than  I  had  supposed,  and  that  all  were 
not  of  poor  quality,  and  that  the  patentees  caused  to  be  issued,  in 
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1871  and  1873,  landatory  advertisements  in  regard  to  the  perfection 
of  their  celluloid  dental  plates,  and  that  some  dentists  thought  them 
Batisfactory.  Their  advertisements  and  opinions  do  not  make,  much 
impression  upon  my  mind,  because  I  am  somewhat  familiar  with  the 
opposition  of  dentists  to  the  dental  vulcanite  patent.  I  am  satisfied, 
that  this  defense,  always  one  which  must  be  clearly  proved,  cannot 
be  made  out,  because  I  do  not  think  that  the  inventors,  before  they 
started  their  Newark  factory  in  the  spring  of  1873,were  themselves 
sure  how  to  obtain  a  result  which  should  be  both  certain  and  satis- 
factory, and  I  do  not  think  that -they  attained,  prior  tol€73>,a'hyoni- 
formity  of  result,  either  good  or  poor,  except  in  the  minds  of  persons 
-who  were  -very  anzioas  thaf  celluloid  should  be  a  success.  .The  affi- 
davits upon  both  sides,  taken  as  a  whole,  tend  to  confirm  mj  pre- 
vious opinion  that  this  defense  cannot  be  sustained. 

The  petition  for  rehearing  upon  the  ground  of  newly-discovered  ev< 
idence  is  denied. 


The  Oheoow.* 
KdLT  and  another  v.  Thb  Obeoon. 

{BUtriet  Court,  E.  D.  Wiseoiuin.    T/Laj  8, 1886.) 

1.  OOLIilBION — SCHOONEB  UWDF-K  Sill,  AND  ScHOOITEB  nf  TOW — ErKOR  IST  LOCAT- 

nro  Vessblb  bt  Bouhd— Change  of  Coijrsb  in  Foo. 

DurinK  a  dense  fog  a  collision  occurred  between  the  schooner  M.  and  two 
other  scnooners  In  tow  of  the  stdamer  O.  The  fog  signals  of  both  the  stea'ner 
O.  and  the  schooner  M.  were  sounded  as  required  hy  statute,  bat  the  M.'s 
horn  was  not  heard  by  the  O.  The  O.'s  whistle  was  heard  by  ibe  %L,  and 
endeavors  were  made  to  determine  her  bearing  by  locating  the  sound.  The 
O.  was  first  seen  by  the  M.  when  about  50  feet  distant.  From  the  presumed 
direction  of  the  sound,  it  was  supposed  b.y  the  M.  that  the  O.'s  course  was 
•stem  of  the  M.,  and,  as  the  latter  vessel  was  sailing  at  a  moderate  speed,  close- 
hadled,  on  the  starboard  tacit,  no  change  of  course  was  made  until  the  O. 
was  actually  seen.  Htld,  that  as  the  steamer's  lights  conld  not  be  seen, -sound 
formed  the  only  guide  furnished  the  M.,  and  that  an  error  in  locating  sound, 
under  the  circumstances,  was  not  a  fault;  and  that  as  the  M.  was  sailing  at  a 
moderate  speed,  close-hauled,  on  the  starboard  tack,  the  circnmstances  were 
such  that  the  muter  of  the  M.  was  justified  in  concluding  that  a  change  of 
coarse  might  increase  the  hazard. 
8.  Saxb — ^Lighted  Torch— Fah-urb  to  ExarBrr,  when  Jcstifibd. 

The  schooner  failed  to  show  a  lighted  torch.  It  was  not  proven,  to  the 
satisfaction  of  the  court,  that  the  torch,  if  shown,  might  .not,  pomibiy,  have 
been  seen.  HtM.,  that  though  it  be  possible  that  the  torch,  if  shown,  might 
not  have  b'een  seen  faf  enoa.gn  off  to  have  done  any  good,  such  a  possibility  fur- 
nished no  excuse  for  its  absence.  Nothing  short  of  an  absolute  certainty  that 
it  could^o  no'good,  to  be  Established  by  proof  on  the  trial,  can  justify  au'pmis- 
sion  to  obey  the  rule. 
8.  Same— Pailcre  to  Keep  Otrr  of  the  Wat,  Pbima  Facie  Proof  of  Fault 
OH  Part  ot  Stbaixer— Spebb  in  Fog. 

The  steamet's  speed  was  diminished  upon  the  coming  up  of  the  fog.    Ac- 
cording to  the  testimony  of  her  crew,  she  was,  at  the  time  of  coUisipA.,  ateam- 
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inf  »t  from  three  to  four  knots  per  hour.  According  to  the  testimony  of  the 
M.  s  witnesses  she  was  steaming  at  from  serea  to  nine  linots  per  hour.  Held, 
that  the  occurrence  of  the  collision,  under  the  circumstances,  was  sufficient 
to. establish  a  prima  facie  case  of  negligence  on  the  part  of  the  steamer;  and 
that  the  density  of  the  fog,  the  locality,  and  the  position  of  the  tow,  required 
an  occasional  stoppage,  in  order  to  listen  for  sounds  from  vessels  that  might 
possibly  be  approaching.  Both  vessels  held  to  b«  in  fault,  and  damages  di- 
vided. 

In  Admiralty. 

Markham  dc  Noye$,  for  lib^ante. 

Harvey  D.  Ooulder,  for  claimaQts. 

Dyer,  J.  On  the  nineteenth  day  of  June,  1885,  the  Bohooner 
Richard  Mott  set  sail  from  Ooonto,  laden  with  a  oargo  of  lumber, 
bound  for  Milwaukee.  Towards  midnight  the  skies  became  overcast, 
and  there  oaxae  up  a  dense  fog,  accompanied  by  lain.  The  wind  was 
from  the  south,  and  was  a  good  sailing  breeze.  Tha  vessel  was  sail- 
ing by  the  wind,  on  the  starboard  tack,  steering  S.  E.  by  E.,  and  was 
carrying  full  sail.  The  fog-horn  was  constantly  sounded,  and  the 
lights  were  in  their  places,  and  burning  brightly.  It  was  mate's 
watch,  consisting  of  mate,  wheelsman,  and  lookout.  At  11 :  30  o'clock 
the  master  came  on  deck  because  the  weathei'was  thick  and  threaten- 
ing.  In  obedience  to  his  orders,  the  watofa  belcrw  were  called  to 
shorten  sail.  The  whistle  of  a  steamer  was  heard,  apparently  at  con- 
siderable distance,  bearing  sonthwest,  and  then  a  little  more  west- 
ward, from  the  Mott.  Sail  was  taken  in,  the  vessel  keeping  her 
course,  and  the  steamer's  whittle  oontinning  to  be  heard.  No  lights 
were  seen,  when  suddenly  the  steamer,  which  proved  to  be  the  Oregon, 
loomed  up  in  the  fog,  passing  within  about  50  feet  of  the  schooaer's 
bow.  A  hail  was  heard  from  the  steamer  to  the  effect  that  she  had  a 
tow,  and  to  put  the  wheel  of  the  Mott  hard  down.  This  was  done, 
and  she  came  up  in  the  wind.  Almost  immediately  the  first  schooner 
in  tow  of  the  Oregon,  which  was  the  Cyclone,  struck  the  Mott,  carry- 
ing away  her  jib-boom.  Then  the  second  schooner  in  the  tow,  which 
was  the  Locke,  in  a  moment  or  two  struck  her  a  second  blow,  raking 
her  fore  and  aft,  from  stem  to  stern  post,  doing  serious  damage. 
Both  blows  were  received  by  the  Mott  on  her  port  side,  as  she  was 
standing  in  the  wind  heading  nearly  south.  The  collision  occurred 
about  15  or  20  minutes  past  midnight,  Milwaukee  time, — ^perhaps  a 
few  minutes  later.  For  the  injury  thus  occasioned  the  libelants  seek 
to  recover  damages,  and  the  question  is,  which  vessel,  if  either,  was 
in  fault? 

1.  Was  the  steamer  chargeable  with  negligence  ?  It  is  insisted  on 
the  part  of  the  claimants  that,  so  far  as  she  was  concerned,  this  was 
an  inevitable  accident.  In  the  case  of  a  steamer  having  opportunity 
to  know  that  a  sailing  vessel  is  approaching,  the  rule  is  that  the 
steamer  is  bound  to  keep  out  of  the  way.  Whatever  is  necessary  for 
this,  it  is  her  duty  to  do.     The  Fannie,  11  Wall.  240.     When  a 
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steamer  approaches  a  sailing  vaeoA,  tiie  steamer  is  required  to  exer- 
cise  the  necessary  precaution  to  avoid  a  collision,  and  if  this  be  not 
•  ione,  prima  facie  the  steamer  is  chargeable  with  fault.     The  Oregon, 

18  How.  570.  In  the  case  of  The  Carroll,  8  Wall.  304,  it  was  said : 
"As  the  steamer  did  not  keep  out  of  the  way,  and  as  the  collision 
did  ocoar,  the  steamer  is  prima  facie  liable,  and  can  only  relieve  her- 
self by  flbowing  that  the  aooident  was  imvitable,  or  was  caused  by 
the  oalpable  negligence  of  the  schooner."  Many  other  oases  to  the 
same  effect  might  be  cited. 

The  Oregon,  with  her  tow,  was  on  a  voyage  from  Milwaukee  to 
Escanabs,  and  was  heading  about  N.  N.  £.  I  do  not  think  she  changed 
her  course  after  her  whisUe  was  first  heard  on  the  Mott,  as  was  sup- 
posed  by  the  master  of  the  Mott.  The  testimony  on  the  part  of  the 
claimants  is  positive  that  she  did  not.  The  course  of  the  wind  may 
have  been  such  as  to  carry  the  sound  of  the  whistle  more  to  the 
westward  than  northward,  and  thus  to  mislead  those  on  the  Mott. 
Her  lights  were  in  place,  and  burning,  as  were  those  on  the  vessels 
in  tow.     Her  fog-whistle  appears  to  have  been  diligently  sounded  at 

I  frequent  intervals.     There  was  no  omission  of  duty  in  these  respects. 

'  The  fog-horn  of  the  Mott  was  not  heard  until  the  vessels  were  in 

sight  of  each  other,  and  close  together.     This  would  naturally  sag- 

j  gest  a  negligent  lookout,  and  it  appears  that  the  person  serving  in 

I  that  capacity  was  a  young  man  less  than  19  years  old.     But  the  mas- 

ter and  mate  were  also  on  watch,  and  the  testimony  is  direct  and 
positive  that  attention  was  given  to  fog  signals,  and  that  none  were 

I  beard.     As  the  wind  was  from  the  south,  its  tendency  would  be  to 

carry  the  sound  of  the  Mott's  horn  away  from  the  Oregon,  and  make 
it  more  difficult  to  hear  on  the  steamer.  Then,  the  master  says  the 
machinery  of  the  boat  made  a  good  deal  of  noise,  and  thus  it  is 
easy  to  see  that  the  situation  was  not  favorable  for  bearing  sounds 
from  an  approaching  vessel. 

Without  imputing  fault  to  those  on  board  the  Oregon  on  either  of 
iko  grounds  already  mentioned,  I  am  still  of  opinion  that  the  fact  of 
the  collision  cannot  be  reconciled  with  the  exercise  of  due  care  on 
the  pajrt  of  the  steamer.  Notwithstanding  the  testimony  which  tends 
to  show  that  her  speed  was  checked  after  the  fog  came  on,  I  cannot 
resist  the  belief  that  she  was  going  at  greater  speed  than  was  con- 
sistent with  safety,  and  that  this  was  the  prime  cause  of  the  colliding 
vessels  being  brought  into  dangerous  proximity.  The  master  says 
the  fog  was  so  dense  that  he  could  not  see  the  tow  behind  him.  As 
the  steamer  had  a  tow  of  two  schooners,  there  was  imposed  upon  her 
the  necessity  and  duty  of  greatly  increased  vigilance  and  care  since 
there  was  liability  to  collision  with  the  veaeelB  in  tow  as  well  as  with 
the  steamer  itself.  In  the  case  of  The  Favorite,  10  Bias.  536,  8.  G. 
9  Fed.  Bep.  709,  it  was  held  by  Judge  BiiOnoBTT  that  the  fact  that  a 
steamer  has  barges  in  tow  does  not  alter  the  rule  requiring  her  to  keep 
out  of  the  way  of  an  approaching  sailing  vessel,  and  that  in  such  a  case 
v.27p.no.ll— 48 
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-the  steamer  should  take  extra  and  timely  preoaations  to  avoid  a  colli»< 
ion.  In  effect,  the  same  raling  was  made  in  The  Civilta,  103  U.  8.  699. 
.The  chief  engineer  of  the  Oregon  says  she  was  running  between  three 
.and  foar  miles  an  hour;  bat  he  was  not  on  duty,  and  merely  looked 
out  of  his  xoom,  where  he  had  retired  for  the  night,  and  made  a 
hasty  observation.  The  second  engineer  places  the  speed  of  the  boat 
at  three  or  three  and  a  half  or  four  miles  an  boar.  The  mate  of  the 
Locke  says  her  speed  was  probably  five  miles  an  hour.  The  master 
of  the  Cyclone  thinks  it  was  three  or  four  miles,  and  the  master  and 
lookout  of  the  Oregon  say  it  was  four  miles  an  hour.  The  master, 
mate,  and  lookout  of  the  Mott  testify,  from  their  observations  of  the 
steamer  as  she  passed,  that  she  was  going  from  seven  to  nine  miles 
an  hour.  Thus  the  estimates  of  speed  per  hour  vary  from  three  to 
nine  miles.  The  schooners  in  tow  were  sailing  light.  At  the  time 
of  the  collision  the  steamer  was  under  sail  as  well  as  steam-power, 
carrying  fore  and  main  sail.  The  Locke  was  carrying  foresail,  main- 
sail, stay-sail,  and  two  jibs.  Whether  the  Cyclone  was  under  sail 
does  not  appear.  The  wind  was  free  for  the  steamer  and  her  tow. 
The  master  of  the  Oregon  says  her  sails  were  not  drawing,  but  why 
were  they  up,  if  not  to  add  to  the  propulsion  of  the  boat?  These  are 
facts  which  tend  to  show  that  the  speed  of  the  Oregon  and  her  tow 
iras  greater  than  is  stated  by  the  respondent's  witnesses.  If,  instead 
of  driving  through  a  fog  as  dense  as  then  prevailed,  the  steamer  had 
stopped,  even  for  a  few  moments,  the  noise  of  the  machinery  having 
ceased,  the  fog-horn  of  the  Mott  would  probably  have  been  heard. 
The  master  knew  he  was  in  a  locality  where  there  was  liability  to 
meet  passing  vessels. 

The  violence  of  the  blows  received  by  the  M<t!;  famishes  further 
evidence  of  the  speed  of  the  steamer  and  her  tow.  The  Cylone  car- 
ried away  her  jib-boom,  and,  as  I  infer  from  the  evidence,  qnioklj 
passed  on  out  of  sight  in  the  fog.  The  blow  of  the  Locke,  according 
to  the  testimony,  carried  away  bowsprit,  knight-head;,  rails,  stan- 
chions, bulwarks,  plank-sheer,  four  streaks  of  plank  below  the  plank- 
sheer,  the  anchor  stock,  fore  and  main  rigging,  chain-plates  and  lan- 
yards, and  fore,  main,  and  mizzen  topmast  rigging,  raking  the  vessel 
fore  and  aft. 

Added  to  all  this  is  the  fact  that  the  collision  with  the  two  vessels 
in  tow  occurred  in  rapid  succession.  The  mate  of  the  Locke  says  he 
heard  a  noise  up  ahead,  which  was  when  the  Cyclone  struck  the  Mott, 
and  then,  to  use  his  own  language,  "in  a  second  or  two  the  Mott  was 
right  under  oar  lee  bow."  He  says,  further,  that  the  collision  be- 
tween the  Mott  and  the  Locke  was  within  a  minute,  or  a  minute  and 
a  half,  after  he  heard  tha^noise  on  the  Cyclone.  The  length  of  the 
tow  line  between  the  Oregon  and  the  Cyclone  was  300  feet.  The 
proofs  do  not  show  the  length  of  the  line  between  the  Cyclone  and  the 
Locke;  but  the  blows  of  the  two  vessels  in  tow  were  evidently  in  very 
qmck  suooession,  and  it  is  fair  to  assume  that  the  length  of  the  line 
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between  the  Cyclone  and  Looke  was  equal  to  that  between  tBe  Cyclone 
and  the  Oregon.  Thns,  the  facts  and  circumstances  attending  the 
collision  point  to  the  conclusion  that  such  caution  was  not  used  in 
the  matter  of  speed  as  the  situation  required.  In  so  dense  a  fog, 
especially  as  the  steamer  had  vessels  in  tow  stretching  oot  500  or 
600  feet  behind  her,  I  think  it  would  hardly  be  unreasonable  to  say 
that  it  was  her  duty  to  stop  long  enough  to  listen  for  sounds  from 
vessels  that  might  possibly  be  approaching.  At  any  rate,  she  could 
only  properly  run  at  such  speed  as  would  enable  her  to  stop  as  soon 
as  the  close  proximity  of  a  vessel  was  known. 

In  the  case  of  The  Pennsylvania,  19  Wall.  125,  the  supreme  couri 
said  that  what  is  moderate  speed  "may  not  be  preeisely  definable. 
It  must  depend  upon  the  circumstances  of  each  ease.  That  may  be 
moderate  and  reasonable  in  some  circumstances  which  would  be  quite 
immoderate  in  others.  But  the  purpose  of  the  requirement  being  to 
guard  against  danger  of  collisions,  very  plainly  the  speed  should  be 
reduced  as  the  risk  of  vessels  is  increased.  In  the  case  of  The  Eu' 
ropa,  Jenkins,  Bale  of  the  Boad  at  Sea,  52,  it  was  said  by  the  privy 
council:  'This  may  be  safely  laid  down  as  a  rule  on  all  occasions, 
fog  or  clear;  light  or  dark,  that  no  steamer  has  a  right  to  navigate  at 
Bueh  a  rate  that  it  is  impossible  for  her  to  prevent  damage,  taking  all 
precautions  at  the  moment  she  sees  danger  to  be  possible;  and  if  she 
eannot  do  that  without  gding  less  than  five  knots  an  hour,  then  she 
is  bound  to  go  at  less  than  five  knots  an  hour.  *  •  *'"  "And," 
says  the  court  further,  "even  if  it  were  true  that  such  a  rate  [speak> 
ing  of  seven  miles  an  hour]  was  necessary  for  safe  steerage,  it  would 
not  justify  driving  the  steamer  through  so  dense  a  fog,  along  a  route 
80  mach  frequented,  and  when  the  probability  of  encountering  other 
vessels  was  so  great.     It  would  rather  have  been  her  duty  to  lay  to." 

In  the  case  of  The  Weetem  Metropolis,  7  Blatohf.  214,  Woodruff,. 
J.,  held  that  if  the  night  was  either  so  dark  or  so  foggy  that,  by 
slowing,  stopping,  and  backing  as  soon  as  the  schooner  was  observed, 
the  collision  coold  not  be  avoided,  then  the  steamer  was  moving  at' 
too  great  speed. 

The  case  of  TVte  Ekanora,  17  Blatohf.  88,  is  directly  in  point  upon 
this  question.  There,  as  appears  by  the  opinion  of  Judge  Blatch« 
rosD,  then  judge  of  the  district  court,  (pages  91,  92,)  the  steamer, 
when  the  fog,  wbiob  was  very  dense,  came  on,  reduced  her  speed  to 
five  and  a  half  miles  an  hour.  The  master,  first  mate,  two  seamen, 
And  a  lookout  were  listening  attentively  for  sounds  of  fog-horns,  and 
looking  attentively  for  lights.  Neither  the  steamer  nor  the  vessel 
eoUided  with  became  conscious  of  the  presence  of  the  other  until 
jost  before  tbe  collision.    Judge  Blatchford  said : 

"If  tbe  steamer  had  been  going  at  less  speed,  or  had  gone  ahead  a  short 
distance,  and  tben  stopped  still  and  listened,  and  tbns  made  her  speed,  or  her 
passage  from  point  to  point  throagli  ttie  intervening  space,  and  not  merely 
ber  running  rate  while  in  forward  motion,  that  •  moderate  speed'  which  tbe 


Digitized  by 


Google 


756 


FEDERAL  KEFOBTEa. 


► 


statate  requires,  it  is  qnite  nfipacent  that,  blowing  her  whistle  continually, 
at  proper  intervals,  the  blast  would  have  been  heard  by  the  schooner,  and  aa> 
swered  by  the  fog-horn  over  the  starboard  side  of  the  schooner,  in  sulBcient 
season  for  the  steamer  to  have  stopped  and  backed,  and  be  brought  to  a 
stand-still,  before  reaching  the  sciK>oner.  Therefore  the  steamer  was  in  fault 
as  to  her  speed." 

This  view  was  approved  on  appeal  by  Mr.  Chief  Justice  Waite,  who 
said: 

"A  simple  slackening  of  speed  by  a  steamer  in  a  fog  is  not  always  enough. 
She  must  run  at  a  moderate  speed,  and  is  never  justified  in  coming  in  col- 
lision with  another  vessel,  if  It  be  possible  to  avoid  it.  This  implies  such  a 
speed  only  as  is  consistent  with  the  utmost  caution.  Having  complete  control 
of  herself,  and  being  capable  of  so  much  damage  if  a  collision  does  take  place, 
the  law  has  imposed  on  her  the  obligation  of  so  directing  her  own  movements, 
in  the  midst  of  the  uncertainties  of  a  fog  at  sea,  as  to  be  at  all  times  under 
easy  command.  If  she  fails  in  this,  she  must  suffer  the  consequences.  Her 
rate  of  speed  must  be  graduated  according  to  the  circumstances.  The  more 
dense  the  fog,  the  greater  the  necessity  for  moderation.  The  object  is  to 
keep  her,  if  possible,  under  such  control  that  she  can  be  stopped  after  another 
vessel,  with  which  she  is  in  danger  of  collision,  may  be  seen,  or  otherwise 
discovered." 

This  ease  in  many  of  its  material  facts  is  remarkably  similar  to 
that  at  bar  with  respect  to  both  the  speed  of  the  steamer  and  the  datj 
of  the  schooner  to  display  a  torch  light,  and  may  'well  be  considered 
authoritative  upon  the  questions  decided. 

2.  Was  the  Mott  in  fault  ?  The  testimony  shows,  in  the  first  place, 
that  she  was  sufficiently  manned,  and  that  the  measures  which  were 
taken  by  the  master  for  her  safe  navigation  were  such  as  good  sea- 
manship prompted.  When  he  eame  on  deck  at  11:30,  whieh  was 
at  least  45  minutes  before  the  collision,  he  took  a  position  on  the 
roof  of  the  oabin,and,  after  the  necessary  observations,  and  before 
the  Oregon's  whistle  was  heard,  he  directed  the  watch  below  to  be 
called  to  shorten  sail.  The  mizzen-sail  was  reefed,  and  the  light 
sails  were  clewed  up.  All  hands  were  on  deck,  and  were  engaged  in 
this  work,  except  the  mate,  wheelsman  and  lookout,  who  were  at  their 
respective  posts  of  duty.  The  master  says  he  ordered  this  to  be  done 
so  that  fog-whistles  might  be  more  plainly  heard  and  sounds  located. 
He  further  testifies  that  he  took  the  bearin«;s  of  every  whistle  of  the 
Oregon,  and  that  when  he  heard  the  first  whistle  it  bore  south  of  the 
Mott.  The  next  appeared  to  bear  a  little  west  of  south,  and  another 
8.  W.  by  W.  from  the  Mott,  two  or  two  and  one-half  points  abaft  of 
her  beam.  In  this  he  is  corroborated  by  others  of  the  crew,  who 
beard  the  whistle,  and  noticed  its  bearings,  but  probably  not  with  the 
care  of  the  master.  He  says  he  concluded  the  steamer  was  going 
wust,  and  astern  of  his  vessel,  and  that  therefore  it  was. safe  for  the 
Mott  to  keep  her  course.  Although  the  courses  ai^d  distances  of 
sound  in  such  circumstances- are  apt  to  be  misleadiDg,  from  the  best 
evidence  the  master  had  of  the  location  of  the  steamer,  and  with  the 
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care  he  exereiaed,  I  ibinh  he  was  jnetified  in  continaiitg  on  his  eourse. 
Erroneously  locating  a  vessel  b;  the  soand  of  her  whistle  in  a  tog  is 
not  necesBaril;  a  fault.     The  Lepanto,  21  Fed.  Bep.  656. 

Lights  could  not  be  seen.  The  masteir  had  to  be  guided  by  sound. 
His  vessel  was  on  the  starboard  tack,  and  the  circumstances  might 
well  lead  him  to  the  conclusion  that  a  change  of  course  would  in- 
crease the  hazard.  The  Mott  was  going  at  a  moderate  rate  of  speed, 
and  as  soon  as  the  mastet  knew  of  the  immediate  proximity  of  the 
steamer,  and  perceived  that  a  collision  was  imminent,  be  pot  the 
wheel  of  his  vessel  down,  and  luffed  her  up  into  the  wind.  Upon 
the  liability  to  mistake,  and  the  possible  causes  of  mistake,  in  locat- 
ing a  vessel  by  the  sound  of  her  tog  signals,  see  the  very  interest- 
ing opinion  of  Judge  Bbown,  of  the  Southern  distriot  of  New  York, 
in  the  case  of  Tkt  Lejtanto,  supra. 

Upon  a  carefol  examination  of  the  evidence,  I  am  convinced  that 
there  was  no  negleot  on  the  part  of  the  lookout  of  the  Mott  in  the 
Qse  of  the  fog-horn.  Before  the  master  oame  on  deck,  and  from  the 
time  the  fog  came  on,  the  born  was  sufSciently  sounded.  The  look- 
oat  stood  forward  on  the  starboard  side.  It  is  true  that  the  mate 
and  lookout,  before  the  watch  below  were  oalled,  took  in  the  jib  top- 
sail and  fore  gaff  topsail,  but  this  was  at  about  11 :  30  o'oloek,  and 
before  the  whistle  of  the  Oregon  was  heard ;  and,  according  to  the 
testimcmy,  the  lookout  was  thus,  engaged  only  two  or  three  minutes, 
and  the  work  did  not  call  bim  but  a  few  feet  away  from  the  place 
on  deck  which  he  occupied  as  lookout.  When  the  whistle  of  the 
Oregon  was  first  heard  the  master  says  he  directed  the  lookout  to 
blow,  long  and  distinct  blasts,  and  that  this  was  done.  The  second 
mate  and  the  lookout  went  out  on  the  jib-boom,  and  furled  the  jib 
topsail  while  others  of  the  crew  were  doing  other  work  on  deck,  but 
daring  this  time  the  mate  had  the  horn,  and  continued  the  blasts  at 
short  and  regular  intervals.  This  was  about  12  o'clock,  and  a  careful 
review  of  the  evidence  satisfies  me  that  there  was  no  want  of  diligence 
in  the  use  of  the  horn  from  the  time  the  fog  eame  on,  soon  after  10 
o'clock,  down  to  the  time  of  the  collision. 

The  Mott  did  not  show  a  torch  light,  and,  under  the  deeisions,  this, 
I  think,  was  a  fault  which  throws  upon  her  a  share  of  the  responsi- 
bility for  the  collision.  Section 4234  of  tbe  Bevised  Statutes  provides 
that  every  sail-vessel  "shall,  on  tbe  approach  of  any  steam-vessel 
during  the  night-time,  show  a  lighted  torch  upon  that  point  or  quar- 
ter to  which  such  steam-vessel  shall  be  approaching."  It  is  only . 
where  it  clearly  appears  that  tbe  exhibition  of  a  torch-light  could  not 
have  served  any  useful  purpose,  or  given  any  additional  information 
as  to  the  position  or  course  of  a  sailing  vessel,  that  the  omission  to 
comply  with  this  section  can  be  held  to  be  immaterial.  The  Margaret, 
3  Fed.  Bep.  870;  The  Leopard,  2  Low.  241 ;  Kennedy  v.  TIu  Sarma- 
tian,  2  Fed.  Bep.  911.  If  it  is  doubtful  whether  the  exhibition  of  a 
torch-light  would  or  would  not  have  conveyed  ioformaticou  to  the . 
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steamer  for  avoi(}ing  a  collision,  then  the  donbt  mast  be  reBolved 
against  the  vessel  -vhich  failed  to  comply  with  the  statutory  require- 
ment. I  cannot  find  as  a  fact  in  this  case  that  a  torch  shown  by  the 
Mott  would  not  have  been  seen  by  those  on  board  the  Oregon;  and 
for  this  reason,  if  for  no  other,  I  must  find  the  Kfott  guilty  of  contrib- 
utory fault.  The  Crawford,  6  Fed.  Eep.  911 ;  The  Exeeltior,  12  Fed. 
Rep.  203. 

The  witnesses  differ  as  to  the  distance  a  light'oould  be  seen  on  the 
occasion  in  question.  The  second  mate  of  the  Mott  says  tb«  lights 
of  the  steamer  could  not  be  seen  plainly-  200  feet  away.  The  look- 
oat  says  a  torch-light  eonld  not  have  been  seen  through  the  fog  more 
than  the  distance  of  a  vessel's  length.  The  master  places  the  dis- 
tance at'  100  feet.  The  master  of  the  Oregon  thinks  it  might  have 
loomed  up  500  feet  off.  The  master  of  the  Mott  knew,  from  the  re- 
peated whistles,  that  there  was  a  steamer  in  the  neighborhood.  He 
could  not  locate  her,  but  he  had  occasion  to  know  that  it  was  possible 
she  might  be  near  by,  although  the  sound  of  her  signals  indicated  that 
she  was  going  off  to  westward.  It  was  an  occasion  for  the  greatest 
precaution. , 

-  In  the  case  of  The  Eleanora,  tupra,  the  schooner  had  her  colored 
lights  set  and  burning,  but  Judge  BiiAtohford  found  as  a  fact  that 
they  were  not  seen  at  any  time  from  the  steamer,  nor  could  they,  or 
the  lights  of  the  steamer,  have  been  seen,  in  such  a  fog  as  prevailed, 
at  any  useful  distance.  The  master  of  the  schooner  came  on  deck 
very  shortly  before  the  collision.  The  persons  on  deck  were  listening 
and  looking.  They  had  a  fog-horn,  and  it  was  being  blown  at  proper 
intervals.  In  the  opinion  of  the  court,  Mr.  Chief  Justice  Watte  said 
that  the  schooner  "was  sailing  in  what  she  knew,  or  ought  to  have 
known,  was  a  common  thoroughfare  of  approaching  steam-vessels  at 
the  time.  Their  fog  signals  were  beard  from  various  directions,  and 
she  was  heading  on  a  coarse  crossing  their  regular  tracks.  The  statu- 
tory rale  is  imperative.  *  *  *  No  sailing  vessel  has  a  right  to 
disregard  this  regulation  because  she  thinks  it  unimportant.  If  she 
knows  of  the  approach  of  a  steam-vessel,  she  must  exhibit  the  light, 
or  take  the  risks  of  loss  occasioned  by  its  absence.  *  *  *  If  ex- 
hibited, possibly  the  torch  might  not  have  been  seen  far  enongh  away 
to  have  done  any  good,  but  such  a  possibility  furnishes  no  excuse  to 
the  vessel  for  its  absence.  Nothing  short  of  an  absolute  certainty 
that  it  could  do  no  good,  to  be  established  by  proof  on  the  trial,  will 
justify  an  omission  to  obey  the  rule.  In  a  fog,  all  vessels  must  do 
all  that  is  required  of  them  by  law  or  usage.  While  more  is  de- 
manded of  a  steamer  than  a  sailing  vessel,  it  is  as  important  that  the 
sailing  vessel  should  obey  all  the  rales  prescribed  for  her  as  that  the 
steamer  should  not  neglect  those  which  are  to  govern  her.  Actual 
safety  is  dependent  apon  a  strict  performance  by  each  of  all  their  re- 
spective duties.  *  *  *  It  was  not  proper  to  assume  that  the  torch- 
l^ht  would  have  done  no  good.    It  was  her  doty  to  exhibit  such  a 
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fflgnal,  and,  under  the'circnmstancea  of  the  case,  I  cannot  but  con- 
sider it  a  fault  that  she  omitted  to  do  bo." 

.  Applying  to  the  case  in  hand  the  rule  thaa  laid  down,  the  conclu- 
sion  must  be  that  the  Mott  oannot  be  ex(merated  from  fault  in  the 
respect  named. 

As  the  Oregon  and  the  Mott  are  both  found  to  have  been  in  fault, 
let  there  be  a  decree  dividing  the  damages. 


The  Alpha.* 

The  OiTEiDA. 

The  Mamitovoo. 

TisDALE  V.  The  Alpha  and  others. 

(Dulriet  Court,  JT.  D.  liew  Fork.    June  2,  1880.) 

OoLLisioir— Ybsseia  in  Tow— Mankuvbb  ht  Extremis— STBKNaTSC  o»  Hawskb 
— Unrbcbssart  and  Exthaobdinart  Strain. 

The  vanal-boat  B.,  owned  by  the  libelants,  collided  with  the  barge  M. 
Each  vessel  was  in  charge  of  its  own  tug,  and  both  were  without  other  mo- 
tive power.  Whenabout  one-fourth  ot  a  mile  apart,  and  in  mid-channel,  sig- 
nals were  exchanged.  When  a  few  hundred  feet  to  the  westward  of  libel- 
ants' ship,  the  M.  8  hawser  parted,  and  she  was  forced  obliquely  across  the 
river,  and  collided  with  the  O.  The  libelant's  tug  maneuvered  in  accordance 
with  the  course  indicated  by  signal  until  after  the  parting  of  the  hawser,  and, 
when  co&fronted  with  the  sudden  peril  incident  thereto,  the  master  of  libel- 
ant's tug  used  his  best  judgment  in  masenvering.  The  collision  was  caused 
by  sul^ecting  the  M.'s  hawser  to  an  unusual  and  extraordinary  strain,  in  con- 
sequence of  which  it  parted.  Held,  that  the  master  of  libelant's  tug  was  jus- 
tified in  presuming  that  the  M.'b  tug  would  take  the  course  indicated  by  sig- 
nal, and  was  under  no  obligation  to  stop  or  to  maneuver  as  if  anticipating  an 
accident,  and  that,  when  confronted  with  a  sodden  peril,  the  only  obligation 
imposed  by  law  was  the  use  of  his  best  judgment.  Held,  further,  that  if  the 
hawser  was  strong  enough  to  stand  any  ordinary  strain,  and  if  it  was,  with- 
out cause,  subjected  to  an  extraordinary  strain,  the  M-'s  tug  was  chargeable 
with  negligence. 

In  Admiralty. 
.    Benjamin  IJ.Willmms,  tor  Mhelant. 
Jotiah  Cook,  for  the  Alpha.      "  •      ' 
Oeorge  Clinton,  for  the  Oneida. 
Willii  O.  Chapin,  for  the  Manitowoc. 

CoxE,  J.  This  is  a  collision  case.  On  the' thirteenth  of  May, 
1885,  the  loaded  canal-boat  George  Barnard,  owned  by  the  libelant, 
was  proceeding  down  the  Buffalo  river  in  tow  of  the  steam-tug  Oneida, 
destined  fbr  the  Erie  canal  via  the  Commercial  slip.  At  the  same 
time  the  tug  Alpha  was  steaming  up  the  river,  having  in  tow  the 

'Seported  by  Theodore  H.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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Mfinitoitvoc,  a  large  barge,  235  feet  long,  and  25  feet  and  '9  inches 
beam.  Both  the  canal-boat  and  the  bazge  were  without  motive  power, 
aud  each  was  wholly  under  the  eontvol  of  its  respeetire  tug.  When 
the  tugs  were  about  a  quarter  of  a  mile  apart,  and  aearly  in  the  cen- 
ter of  the  river,  the  Alpha  gave  one  blast  upon  her  whistle,  and  was 
answered  by  a  correapondiug  blast  from  the  Oneida.  This  signal 
meant  that  the  Alpha  would  go  to  the  right,  and  thait  the  Oneida 
must  do  the  same.  The  latter's  response  indicated  that  she  under- 
stood the  Alpha's  signal,  and  would  do  as  requested,  viz.,  keep  to 
the  right.  When  a  few  hundred  feet  west 'of  Commercial  slip  the 
Alpha  permitted  the  Manitowoc  to  run  ahead  of  her,  the  line  betweeb 
them  parted,  and  the  barge,  being  thus  adrift  and  uncontrollable,  pro- 
ceeded obliquely  across  the  river,  and  struck  the  canal-boat  on  her 
port  quarter,  just  abaft  of  the  cabin,  causing  the  injuries  complained 
of.  The  river  at  the  point  of  collision  n  about  290  feet  wide.  At 
the  north-west  corner  of  the  Commercial  slip  three  canal-boats  were 
lying  abreast,  expending  aboui  64:  feet  into  the  channel.  The  follow- 
ing diagram  mav  serve  to  illustrate  the  situation : 


The  collision  was  not  inscrutable.  Some  one  was  at  fault.  Who 
was  it  ?  No  negligence  is  imputed  to  the  Barnard.  She  did  all  that 
was  possible  to  avert  the  accident.  This  was  practically  conceded 
on  the  argument.  Regarding  the  Oneida,  also,  the  proof  discloses  no 
well-founded  aoousatioa.  It  is  said  that  the  accident  might  have  been 
avoided  if  she  bad  stopped,  or  passed  on  down  the  river  between  the 
canal-boats  and  the  Manitowoc,  or  turned  to  the  left,  and  passed  the 
barge  on  her  starboard  side.  The  difUciilty  with  this  reasoning  is 
that  it  assumes  that  the  Oneida  knew,  or  had  reason  to  suspect,  that 
the  barge's  line  would  part,  and  leave  her  helpless  and  unmanageable 
opposite  the  entrance  to  the  slip.     The  Oneida  presumed,  and  was 
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justified  in  presaming,  that  the  Alpha  would  take  the  course  indicated 
by  her  signal,  and  go  to  the  n^i.  Had  she  done  so  there  would 
have  been  no  danger.  The  Oneida  was  on  her  own  side  of  the  river. 
She  was  proceeding  in  »  proper  manner  and  ai>  an  ordinary  rate  of 
speed.  It  would  be  a  new  and  startling  proposition  in  maritime  law 
for  the  court  to  assert  tltat  it  is  the  duty  of  vessels  meeting  in  a  wide 
water- wa;  to  stop  when  a  quarter  of  a  mile  apart.  If  such  a  rule 
were  enforced  the  vessels  of  our  inland  commerce  would  soon  be  "rot- 
ting at  the  walls."  After  the  line  parted,  the  danger  was  imminent. 
There  was  no  opportunity  for  nice  and  accurate  calculations.  If,  con- 
fronted with  this  sudden  peril,  the  master  of  the  tug  used  his  best 
judgment,  it  was  alltbe  law  reqaired  of  bim.  Bat  the  eourse  be  did 
take  was,  in  the  circumstances,  the  wisest  for  him  to  pursue.  The 
Barnard  almost  escaped  as  it  was.  Had  the  Oneida  attempted  anj 
of  the  maneuvers  now  suggested,  the  pEobabJiity  is  that  the  disaster 
would  have  beea  taoxe  serioaa.: 

Coming  now  to  the  Alpha  and  the  Manitowoc,  it  should  be  remem- 
bered that  the  latter  was  a  large^  heavily  laden  barge,  depending  solely 
upon  the  tug  for  locomotion.  She  was  helpless  the  moment  she  was 
cast  loose.  It  can  be  confidently  affirmed,  then,  that  the  accident 
happened  because  the  line  parted.  Through  whose  negligence  did 
the  hawser  break  ?  When  this  question  is  answered,  the  party  re- 
sponsible for  the  collision  will  be  revealed. 

The  hawser  furnished  by  the  barge  was  an  ordinary  six-inch  har- 
bor line.  It  was  nearly  new,  having  been  used  but  once  before.  A 
Motion  of  it  was  produced  upon  the  hearing,  and,  although  examined 
by  hostile  witnesses,  no  fault  in  it  has  been  pointed  out.  Being 
strong  enough  to  withstand  any  ordinary  strain,  it  must  have  parted 
because  subjected  to  an  ex.traordinaiy  strain.  The  master  of  the 
Alpha  frankly  admits  that  the  hawser  broke  because  he  pulled  too 
hard  upon  it.  When  within  a  few  hundred  feet  of  the  slip,  the  tug, 
iu  her  efforts  to  bring  the  barge  safely  around  the  curve,  put  her 
helm  hard  a-port,  thus  heading  for  the  south  side  of  the  river.  In 
this  position  the  barge  passed  the  tug,  and,  in  seaman^  parlance, 
"tripped  her  up."  They  were  proceeding  against  the  current  at  the 
rate  of  about  four  miles  an  hour,  their  courses  forming  an  angle 
of  about  45  deg.  A  tremendous  leverage  was  thus  broagbt  upon 
the  hawser,  which  rolled  the  tug  up  almost  upon  her  beano's  end. 
No  ordinary  line  could  resist  such  a  strain.  It  broke  about  a  minute 
after  the  helm  w^s  put  bard  a-port.  There  can  be  no  doubt  that 
it  was  bad  seamanship  for  the  Alpha,  with  sq  short  a  line,  and  so 
heavy  and  unwieldy  a  tow,  to  permit  heraelf  to  get  into  such  a  di- 
lemma. This  was  negligence,  and  to  it  the  collision  is  alone  attrib- 
Qtable.  It  follows  that  the  libelant  is  entitled  to  a  decree  against  the 
Alpha,  with  costs,  and  a  reference  to  compute  the  amount  due.  Aa 
to  the  Oneida  and  the  Manitowoc  the  libel  is  dismissed,  without  costs, 
but  the  Oneida  is  entitled  to  recover  her  disbursements  of  the  libelant. 
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I'hb  El  Dorado.' 
Cahiiil  v.  The  Ei>  Dorado. 

{Ditiriet  Oowrt,  B.  D.  Jfeu  York.    May  27,  1886.) 

Ck)iii<i8iON  — Canal-Boat  and  Stkambs's  PbopelijBB— Sdotion  — Etidekcb— 
Propeller  at  Rest— L;abtlitt. 

While  the  libelant's  canal-boat  H.  was  being  warped  by  her  captain  into  a 
slip  on  the  North  river,  her  bow  came  in  contact  with  the  propeller  of  the 
steam-ship  El  Dorado,  which  was  lyingat  the  pier.  Porthe  resulting  damage 
the  EI  Dorado  was  libeled.  Held,  on  the  evidence,  that  the  steamer's  pro- 
peller was  not  in  motion  at  the  time  of  collision,  and  the  ateam-ship  conse- 
quently was  not  liable. . 

In  Admiralty. 
_   E.  D.  McCarthy,  for  libelant. 

Charles  H.  Tweed  and  jB.  D.  Benedict,  for  claimants. 

Brown,  J.  On  the  twenty-sixth  of  September.  1885,  jast  prior  U>- 
the  departnre  of  the  steam-ship  El  Dorado  from  the  slip  between  piers 
36  and  87,  North  river,  the  libelant's  canal-boat  Humphreys  was  in- ' 
jured  by  her  bow's  coming  in  contact  with  the  blade  of  the  steamer's 
propeller.  The  canal-boat  had  been  brought  into  the  slip  a  short 
time. before  by  a  tug,  and  cast  o£F  near  the  side  of  the  steamer.  Th&' 
slip  was  nearly  full  of  boats.  The  captain  of  the  canal-boat,  after 
she  was  cast  off,  pulled  up  along-side  the  steamer  to  another  canal- 
boat  further  up  the  slip,  and  outside  of  a  barge  that  was  next  to  th& 
wharf.  While  pulling  on  this  line,  the  bow  of  his  boat  came  in  con- ' 
tact  with  the  propeller.  The  libelant's  witnesses  testify  that  the 
propeller  was  in  motion ;  that  they  saw  the  commotion  of  the  water 
made  by  it;  and  the  libelant's  theory  is  that  it  was  the  suction 
caused  by  the  propeller's  motion  that  drew  the  bow  of  the  canal- 
boat  against  the  propeller  blade.  The  testimony  on  the  part  of  the 
steamer  leaves  little  doubt  that  this  took  place  somewhere  from  4 :  15 
to  4 :  30  p.  M.  Her  testimony  is  also  to  the  effect  that  the  steamer's 
machinery  and  her  propeller  were  worked,  as  usual,  from  an  hoar 
to  an  hour  and  a  half,  up  to  2: SO  o'clock;  that  at  that  time  the 
engine  was  stopped,  the  machinery  made  fast  and  not  moved,  nor  the 
propeller  blade  turned  from  that  time  until  after  the  accident,  and 
after  the  canal-boat  had  sunk;  nor  until  the  steamer  bad  been  warped 
out  some  50  feet  clear  of  the  canal-boat.  The  accident  is  attributed 
to  the  forward  motion  of  the  boat  as  she  was  pulled  alon'g,  combined 
with  the  set  of  the  tide  in  the  slip  southward  beneath  the  wharf. 

I  am  satisfied  that  injuries  like  the  present  might  be  produced  by 
either  of  the  causes  mentioned.  According  to  the  almanac,  it  was 
high  water  on  that  day  at  9 :  35  a.  h.     It  would  be  low  water  at  about 

•Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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3 :  45.  In  this  case,  however,  it  was  proved  thai  for  upwards  of  an 
hour  after  the  water  ia  rising  on  the  flood-tide  there  is  a  downward 
surface  current  along  the  docks,  and  a  similar  corrent  within  the 
slips,  wbich  has  more  or  less  free  play  through  the  pile-work  upon 
which  this  wharf  was  built.  iSimilar  evidence  has  been  given  before 
me  in  other  cases,  and  there  is  no  doubt  of  its  correctness.     . 

The  boat  was  loaded  with  275  tons  of  coal.  The  oanal-boat  being 
of  much  less  draught  than  the  steamer,  the  effect  of  sueh  a  southward 
current  in  the  slip,  along  the  after«part  of  the  steamer,  would  be  to 
draw  along  the  steamer's  side  until  it  reached  the  stem,  and  there 
sweep  round  her  stem  to  pass  under  the  wharf.  The  position  of  the 
canal-boat's  stern,  angling  out  into  the  slip  at  the  time  her  bow  struck 
the  propeller  blade,  agrees  with  this  theory. 

The  evidence  further  establishes,  to  my  entire  satisfaction,  that  the 
.marks  of,  the.  blow  seen  upon  the  oanal-boat  could  not  have  been 
made  by  the  propeller  blade  when  in  motion.  There  was  no  out  an- 
swering to  any  possible  motion  of  any  part  of  the  propeller  blade, 
such  as  existed  in  the  case  of  The  City  of  Puebla,  Mar.  Beg.  April 
14,  1886.  The  print  of  these  marks,  taken  directly  from  the  boat, 
and  used  as  an  exhibit,  together  with  the  place  of  the  blow  on  the 
side  of  the  boat  only,  prove  it  to  be  impossible  that  the  blow  could 
have  been  received  in  any  other  way  than  from  the  side  edge  of  one 
of  the  propeller  blades  while  at  rest.  The  libelant's  case  is  therefore 
reduced  to  one  of  two  alternatives :  Either  that  the  boat  was  drawn 
to  the  propeller  blade  through  the  propeller's  previous  motion,  an^ 
that  the  propeller's  motion  was  stopped  within  an  interval  of  a  quarter 
of  a  revolution,  just  as  the  bow  was  going  in  between  the  two  adjoin- 
ing blades ;  or  else  that,  while  the  propeller  was  still  in  motion,  the 
bow  went  in  between  the  two  propeller  blades,  and  stopped  the  pro- 
peller's motion  without  receiving  any  deeper  injury  than  the  blow 
shows. 

Considering  the  forpe  of  the  propeller  blade,  and  its  sharp  edge, 
and  that  there  was  planking  of  only  two  and  one-half  inches  thick* 
DBss  to  resist  it,  and  that  the  boat  was  loaded  with  275  tons  of  coal, 
with  the  momentum  of  that  weight,  the  second  alternative  does  not 
seem  to  me  credible.  The  force  of  the  propeller  wheel  worked  by 
the  engine  of  so  large  a  steamer  would  not  in  any  probability  have 
been  overcome  by  such  an  obstacle  without  showing  any  more  per- 
pendicular breadth  in  the  mark  of  the  injury,  nor  without  breaking 
through  the  boat's  ceiling. 

The  first  alternative  is  also  so  improbable  that  it  could  not  be  ad- 
mitted except  upon  a  clear  and  strong  preponderance  of  proof.  There 
is  certainly  no  such  preponderance  in  this  case.  The  evidence  that 
the  steamer's  engine  was  not  moved  at  all  from  2 :  80  until  after  she 
was  warped  out  is  substantiated  by  a  number  of  witnesses,  and  by 
all  the  proof  that  it  was  possible  for  the  steamer  to  give.  This  tes- 
timony is  entitled  to  at  least  e%ual  credit  with  the  libriant's  testi- 
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mony.  There  is  no  improbability  in  the  steamer'B  narrative;  and 
the  testimony  of  ber  witnesses  is  not  weakened  by  ancb  a  namber  of 
minor  doubts  or  inconsistencies  as  attach  to  the  testimony  of  the 
witnesses  for  the  libelant.  As  the  propeller  was  in  motion  both  be- 
fore and  after  the  collision,  the  reooUection  of  the  witnesses  as  to  the 
time  of  seeing  the  water  in  commotion  might  be  easily  mistaken.  Not 
considering,  and  possibly  not  knowing,  of  the  set  of  the  earrent  be- 
neath the  wharf,  it  was  natural  to  ascribe  the  swinging  of  the  bows 
aronnd  the  stem  to  the  supposed  snction  of  the  propeller;  and  the 
eddies  which  woold  naturally  form  from  snoh  a  oarrent  around  the 
stern  and  the  rudder  of  a  deep  vessel  might  also  be  mistaken,  in  the 
absence  of  special  attention,  for  a  disturbance  of  the  water  supposed 
to  be  made  by  the  propeller. 

On  the  whole,  there  is  clearly  no  siioh  preponderance  of  proof  on 
the  part  of  the  libelant  as  establishes  fault  in  the  claimant's  vessel, 
and  I  am  constrained,  therefore,  to  dismiss  the  libel. 


The  Samoel  E.  Spring.* 

{BUtriet  Court,  JD.  Mattachutettt.    June  8, 1886.) 

\.  Sbamen— Wages— Advahck  Waoks— Act  Twentt-Setth  Junb,  1884,  (38  St. 
53)— DmoiiBY  Act  Consthcbd— Pbovincb  of  Coubt  nt  ConsTBUOiioir  of 
Statdtks. 

The  crew  of  the  bark  S.,  on  shipment,  signed  articles  made  out  in  the  usual 
way,  and  containing,  inter  aHa,  ihe  rate  of  wages,  bat  withoat  any  provision 
for  the  paym^it  of  any  portion  of  the  same  in  adyaoce.  Contamporaneously 
therewith  they  made  a  parol  agreement  with  the  shipping  master,  both  as  to 
the  rate  of  wages  and  the  payment  of  an  advance.  The  difference  between 
the  rate  of  wages  named  in  the  shipping  articles  and  that  verbally  a^eed 
upon  was  the  precise  amount  of  the  advance  wases.  Both  agreements  were 
made  with  the  consent  of  the  owners  of  the  vesser,  and  were  fully  understood 
by  the  crew,  and  the  amounts  agreed  to  be  advanced  were  paid  to  them  upon 
abipment.  At  the  termination  of  the  voyage  the  crew  were  tendered  pay- 
ment of  their  wages  as  due  by  the  shipping  articles  without  any  deduction  on 
account  of  payments  made  in  advance.  All  of  the  crew,  with  ti»e  exception 
of  the  second  mate,  accepted  this  offer,  and  signed  a  release  of  ail  cfaima 
against  vessel,  master,  and  owners.  They,  together  with  the  second  mate, 
shortly  afterwards  filed  a  libel  for  the  recovery  of  the  amount  of  wages  stip- 
ulated for  by  the  verbal  aneement,  without  any  deduction  for  the  amounts 
gaid  to  them  in  advance.  Stld,  that  tlie  act  of  twenty-sixth  June,  1884.  (iS8 
t.  58,)  declares  in  express  terms  that  the  payment  of  advance  wages  shall, 
in  no  case,  absolve  the  owner,  master,  or  vessel  from  fnl!  payment  of  wages, 
or  be  a  defense  to  a  suit  for  their  recovery  after  they  are  earned;  that  it 
would  be  an  absurd,  as  well  as  a  palpable  disregard  of  legislative  intent,  to 
hold  that  the  law  can  be  evaded  by  merely  having  seamen  sign  fictitious  ship- 
ping articles,  which  do  not  express  the  rate  of  wages  actually  agraed  opon 
•nd  intended  to  be  paid.  The  second  mate  is  entitled  to  recover  the  full 
amount  of  his  wagjBs.aia  verbally  agreed  upon,  without  any  deduction  for  the 
advance  paid  to  blin  at  the  time  of  shipment.   As  to  the  rest  of  the  crew,  the 

■Scported  by  Theodore  M.  Ettins.  Gsiq.,  of  the  Philadelphia  bar. 
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libel  must  be  diemlssed,  there  being  nothing  in  the  nature  of  the  olsim  to 
render  it  incapable  o1  beinp  released,  and  it  appearing  evident  that  the  par- 
tiM  wben  they  ei^^med  the  release  intmided  to  be  bound  by  it. 

2.  BtATCTBS— O0«8TBUCTI0a— DOUBTFtJl.  WoosB. 

The  rule  undoubtedly  is  that  statutes  are  to  receive  a  reasonable  construc- 
tion, and  doubtful  words  and  phrases  are  to  be  so  construed,  if  possible,  as 
not  to  Br«ct<ice  niscfaievoaa  nsult*.  But  wlien  the  words  used  ai«  plain  and 
unaaibi^uous,  there  is  no  room  for  constraotion,— noting  is  left  fcaihe  court 
but  to  give  them  their  lull  effect. 

Id  Admiralty. 

T.  J.  Marriton,  for  libelants. 

J.  M.  Btmate,  for  oiaimaats. 

Nelsoh,  J.  The  questions  in  this  case  arise  nnder  geotion  10  of 
the  act  of  June  26,  1884,  (23  St.  53,)  known  as  the  "Diagley  Act," 
which  enacts  "that  it  shall  be,  and  is  hereby,  made  ualawful  in  any 
ease  to  pay  any  seaman  wages  before  leaving  the  |)ort  at  vhioh  auoh 
seaman  may  be  engaged,  in  advance  of  the  time  when  he  has  actually 
earned  the  same,  or  to  pay  such  advance  wages  to  any  other  person. 
•  *  *  The  payment  of  such  advance  wages  •  •  *  shall  in 
no  case,  except  as  hereinafter  provided,  absolve  the  vessel,  or  the 
master  or  owner  thereof,  from  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  and  shall  be  no  defease  to  a  libei, 
suit,  or  action  for  the  recovery  of  such  wages."  The  section  contains 
other  provisions  allowiug  allotmente  of  wages  to  the  wife,  mother,  or 
other  relative  of  a  seaman;  excepting  whaling  voyages  from  its  opera* 
tion,  but  including  foreign  vessels;  and  making  th«  paying  of  advance 
wages,  or  the  falsely  claiming  relation  ship  to  a  seaman  in  order  to  ob- 
tain allotted  wages,  a  misdemeanor  ponishaUe  by  fine  and  im^ison- 
ment. 

The  case  is  a  ]ibel  by  the  second  mate,  two  able  seamen,  and  two 
ordiaary  seamen  of  the  bark  Samuel  E. Spring,  for  wages  earned  on 
a  two-mouths  voyage  from  New  York  to  Havana  and  Matanzas,  and 
thence  to  Boston.  The  libelants  were  shipped  at  New  York  through 
a  shipping  master  employed  by  the  owners  of  the  bark,  in  March, 
1886,  and  signed  shipping  articles,  which  were  produced  at  the  hear- 
ing, by  which  it  appeared  that  tbe  second  mate  was  to  receive  for  the 
voyage  as  wages  $12  per  month,  the  two  able  seamen  $10  per  month 
each,  and  the  two  ordinary  seamen  $8  per  month  each.  The  libel- 
ants gave  evidence  that  at  the  time  of  their  shipment  a  verbal  agree- 
ment, differing  from  that  expressed  in  the  shipping  articles,  was  made 
by  them  with  the  shipping  agent,  by  which  the  monthly  rate  of  wages 
of  the  second  mate  was  to  he  $25,  of  the  able  seamen  $20,  and  of 
the  ordinary  seamen  $16,  and  each  man  'was'  to  receive  one  mouth's 
pay  in  advance;  and  that  one  month's  wages  was  paid  to  each  man 
before  sailing.  On  the  discharge  of  the  crew  in  Boston  tbe  four  sea- 
men were  paid  their  wages  as  due  by  the  shipping  articles,  without  de- 
duction on  acount  of  the  payments  made  in  New  York,  and  signed  re- 
ceipts discharging  the  vessd, owners,  and  master  from  all  claims  on  ao- 
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cotint  of  the  voyage.  The  second  mate  was offeredhis  wages  compated 
in  the  same  way,  but  he  refused  to  accept  them  and  demanded  the 
amount  due  by  the  verbal  contract,  without  deducting  the  sum  paid 
him  in  New  York.  As  the  amounts  paid  to  the  seamen,  and  oflfered 
to  the  mate,  with  the  payments  in  New  York  added,  are  exactly  the 
same  as  the  wages  would  come  to  if  computed  according  to  the  verbal 
contract,  the  suit,  in  effect,  is  to  recover  over  again  the  wages  paid 
in  New  York. 

That  the  method  resorted  to  in  shipping  the  libelants  was  for  the 
purpose  of  avoiding  the  stringent  provisions  of  the  act  of  1884,  pro- 
hibiting the  payment  of  advance  wages  to  seamen,  is  apparent  from 
the  evidence,  and  is  not  seriously  denied.  The  men  were  to  receive, 
partly,  in  advance  and  partly  at  the  end  of  the  voyage,  the  wages  ver- 
bally agreed  upon,  and  shipping  articles  were  signed  making  no  pro- 
vision for  advances,  but  showing  a  rate  of  wages  which,  with  the 
£ams  advanced,  gave  the  men  what  they  were  entitled  to  have  by  the 
oral  agreement.  There  can  be  no  doubt  that  this  was  done  with  the 
authority  of  the  owners,  and  that  the  arrangement  was  perfectly 
understood  and  assented  to  by  the  men. 

The  owners  complain  that  if  a  literal  compliance  with  the  act  is  to 
be  exacted,  it  will  be  practically  impossible  to  ship  crews  in  our  ports ; 
and  they  ask  the  court,  both  in  the  interest  of  ship-owners  and  sea- 
men, to  give  the  act  some  sort  of  a  construction  that  will  permit  ex- 
pedients of  this  kind  to  stand,  and  thus  prevent  the  disastrous  con- 
sequences which  would  otherwise  follow.  They  especially  ask  for  a 
'ruling  that  in  suits  of  this  nature  the  shipping  articles  shall  be  held 
to  be  conclnsive  as  between  the  parties  as  to  the  stipulated  wages, 
and  cannot  be  varied  by  parol  evidence. 

The  rule  undoubtedly  is  that  statutes  are  to  receive  a  reasonable 
constraction,  and  doubtful  words  and  phrases  are  to  be  construed,  if 
possible,  so  as  not  to  produce  mischievous  results.  But  when  the 
words  used  are  plain  and  unambiguous,  there  is  no  room  for  con- 
struction, and  nothing  is  left  for  the  court  but  to  give  to  them  their 
full  effect.  The  act  prohibits,  indirect  and  positive  terms,  the  pay- 
ment of  advance  wages  to  seamen  before  leaving  port,  and  declares 
that  such  payment  shall  in  no  case  absolve  the  owner,  master,  or 
vessel  from  full  payment  of  wages,  or  be  a  defense  to  a  suit  for  their 
•recovery,  after  they  are  earned.  It  applies,  in  terms,  to  all  voyages 
except  whaling  voyages.  Its  prohibition  must  clearly  extend  to  in- 
direct as  well  as  direct  payments.  The  illegality  of  the  payment  was 
wholly  on  the  side  of  the  owner.  It  would  be  absurd,  as  well  as  a 
palpable  disregard  of  the  legislative  intent,  to  hold  that  the  law  can 
be  evaded  by  merely  having  the  seamen  sign  fictitious  shipping  articles, 
which  do  not  express  the  rate  of  wages  actually  agreed  upon  and  in- 
-tended  to  be  paid  for  the  voyage.  I  am  therefore  obliged  to  hold  that 
the  second  mate  can  recover  his  wages  according  to  the  verb^  con- 
tract, without  deducting  the  payment  in  New  York. 
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Bat  ndt  so  as  to  the  other  libelants.  I  see  no  reason  why  thej^- 
■honld  not  be  bound  by  their  release.  The  arrangement  by  which 
tbey  received  advance  wages  was  entered  into  solely  for  theiir  benefit. 
Ko  fraud  or  imposition  has  been  practiced  upon  them.  They  under- 
Rtood  what  they  were  about  when  they  were  shipped  and  when  they 
were  discharged.  They  intended  by  their  release  to  discharge  the 
debt  which  they  are  now  suing  for.  They  have  received  all  they  bar* 
gained  for,  and  there  is  nothing  in  the  nature  of  the  claim  that  makes 
it  incapable  of  being  released. 

A  decree  is  to  be  entered  in  favor  of  John  O'Neil,  the  second  mate,, 
for  $48.32,  and  costs.  As  to  all  the  other  libelants  the  libel  is  to  be 
diBmi8se.d.     Ordered  accordingly. 


The  iNDtrsTBT. 
Hamuaitn  v;  The  Industbt,  etc. 

(DUtnct  Court.  S.  D.  New  York.    May  4,  1886.) 

Oolmbion-^Whartes— Projecttoo  Booms— East  Kiver— Too  Kear  Approach. 
Where  a  sloop,  unloading,  lay  along  a  bulk-head  at  the  mouth  of  Bushwick 
creek,  East  river,  with  her  bowsprit  projecting  partly  across  the  moath  of 
the  creek,  and  her  boom  swung  out  into  the  river,  and  a  tug,  in  going  into  the 
creek  -when  it  was  nearly  dark,  ran  into  the  boom,  held,  upon  a  dispute  of  the 
facta,  that  it  was  so  nearly  dark  as  to  make  it  negligence  in  the  sloop  to  have 
her  boom  projecting  in  that  manner,  without  any  light  or  other  means  of 
warning;  and  also  a  lack  of  proper  care  in  the  tug  to  go  so  near  to  the  sloop 
at  night;  and  both  were  held  in  fault,  and  the  damages  divided. 

In  Admiralty. 
.  Hyland  4  Zabri$kie,  for  libelant. 
Ktwx  d  Woodward,  for  claimants. 

Bbown,  J.  On  the  first  <^  Ddoember,  1884,  the  libelant's  sloop 
Citizen  lay  along  the  bnlkrhead  at  the  foot  of  Quay  street,  Green 
Point,  on  the  northerly  side  of  Bushwick  creek,  discharging  a  cargo 
of  stone.'  Her  bowsprit  prcJjeoted  partly  across  the  mouth  of  the  creek, 
and  her  boom  was  swung  out  over  hex  starboard  side,  and  made  fast 
by  a:gay.  The  steam-tug  Industry,  about  dusk,  came  up  from  Pier- 
8,  East  river,  with  the  flood-tide,  to  lay  up  for  the  night  in  Bushwick  • 
creek.  In  rounding  to,  so  as  to  come  down  against  the  flood-tide,  and 
to  make  the  pier  on  the  south  side  of  the  creek,  in  order  to  back  into 
the  creek,  she  ran  into  the  Citizen's  boom,  and  broke  it,  and  inflicted 
some  other  damage. 

The  principal  controversy  upon  the  trial  has  been  in  regard  to  the 
time  of  day  when  the  accident  occurred.  The  witnesses  on  the  part 
of  the  tug  insist  that  it  was  already  quite  dark;  and  that,  as  there 
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was  no  light  either  npon  the  sloop  or  npon  the  boom,  the  boom 
could  not  be  distinguished  in  time  to  avoid  it.  The  libelant's  wit* 
uesses  insist  that  it  was  not  yet  dark;  th«tth«  boom  was  safSeiently, 
visible ;  and  that  the  workmen  were  'still  employed  in  disoharging 
stone  from  the  sloop.  There  ie  no  means  of  fixing  the  tim«  of  the 
ocourrenoe  with  certainty.  The  fact  that  there  was  one  sling  of 
stone  remaining  to  be  removed  seems  to  be  substantiated;  bat,  as 
the  stevedore  was  working  by  the  hour,  it  is  not  certain  that  be  might 
not  be  willing  to  continue  until  it  was  nearly  dark.  The  evidence 
leaves  no  doubt  that  the  tng's  lights  were  lighted;  and  that  the  as- 
sistant forepian  went  to  her  aid  at  the  dock,  because  the  workmen 
who  would  otherwise  have  tended  her  had  already  gon«  horn*.  With- 
out determining  this  point  precisely,  I  think  both  vessels  mast  be 
held  in  fault.  The  boom  of  the  sloop,  according  to  the  evidence, 
must  have  extended  some  15  or  20  feet  from  the  sloop's  side.  It 
was  unnecessary  that  it  should  extend  so  far,  as  the  claimant's  wit- 
nesses acknowledge;  and  it  was  a  dangercras  obstruction.  From  the 
whole  drift  of  the  evidence  it  is  plain  that  if  not  quite  dark  it  was 
quite  deep  dusk.  It  was  the  time  when  boats  were  likely  to  be  com- 
ing in  to  lay  up  for  the  night,  and  a  place  where  they  were  to  be  ex- 
pected; and  it  was  negligence  in  the  sloop  to  leave  her  boom  pro- 
jecting out  in  such  a  way,  and  beyond  what  was  necessary,  without 
anything  to  call  special  attention  to  it.  On  the  other  hand,  there 
was  nothing  that  required  the  tug  to  go  so  near  to  the  stoop  in  ^ 

rounding  to  and  making  the  wharf  below.  There  was  abundant 
room  further  off  and  no  obstruction.  Vessels  were  accustomed  to 
discharge  at  the  upper  wharf;  and  I  must  regard  it  as  a  lack  of  rea- 
sonable prudence  %ad  caution  to  approach  so  near  when  it  was  too 
dark  to  see  what  might  be  about  them.  A  state  statute  forbids  one 
vessel  passing  another  in  motion  nearer  than  20  yards.  While  this 
is  not  applicable  as  a  matter  of  striet  law,  it  is  applicable  by  anal- 
ogy, in  the  sense  that  vessels  under  way  shonld  keep  at  »  reasonable 
distance  from  others,  to  avoid  the  contingencies  of  accident,  partieu-  ^ 

larly  at  night,  where  there  is  nothing  requiring  a  close  approach;  ** 

and  such  is  the  nndoubted  maritime  obligation.    The  daniages  shoald  J ) 

therefore  be  divided.  ""J) 

The  libelant  testifi«^  that  he  paid  $150  for  the  repairs.     A  deoree  ^ 

for  half  this  snm  may  be  taken,  unless  the  elaimanl  dmixes,  at  his  ^  ti 

own  risk  of  any  adiditiooal  costs,  to  take  an  order  of  referenoe  to  as-  '^ 

certain  the  amount.  '^p 
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THEintKAur  V.  Ibblano.    ' 

{Oireuit  Court,  D.  California.    March  22,  1886.) 

CouBTS  —  JuMSDicnoH  —  Statb  and  National  Cousts  —  CoNSTRncnoir  o» 
Statute. 

A  question  involving  tbe  ri^t  to  public  land  claimed  by  one  of  the  parties 
to  have  been  pre-empted  by  him  under  a  statute  of  the  United  States,  does 
not  fall  within  the  Jurisdiction  of  the  circuit  court  unless  it  actually  involves 
tbe  construction  of  a  United  States  statute. 

Motion  to  Bemand. 

S.  F.  Oeil,  K.  V.  Morehouse,  and  J.  P.  Meux,  for  plaintiff. 

N.  A.  Darn  and  Thomas  Renison,  for  defendants 

Sawteb,  J.     On  December  14,  1886,  the  last  day  for  answering,  a 
demurrer  to  the  complaint  was  filed ;  one  of  tbe  groiuidB  being  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
On  Deeember  2lBt,  the  demurrer  was  withdrawn  by  consent  of  parties, 
and  defendant  allowed  10  days'  further  time  within  which  to  answer  to 
the  merits.     At  the  expiration  of  the  10  days  allowed  defendant  pro- 
cured another  extension  of  time  to  answer,  which  carried  it  to  January 
10,  1886.    On  January  9,  1886,  defendant  answered,  and  immediately 
afterwards,  on  the  same  day,  filed  a  petition  for  removal.     Section 
73,  Code  Civil  Proc,  provides  that  the  superior  courts  "shall  bold 
regular  sessions,  commencing  on  the  first  Mondays  of  January,  April, 
July,  and  October,"  and  it  further  provides  that  said  courts  "shall  be 
always  open;"  "except  on  legal  holidays  and  non-judicial  days."    The 
sessions  thus '  provided  have  often  been  held,  by  this  court,  to  be 
"terms"  in  this  state,  within  tbe  meaning  of  the  removal  Act  of  1875. 
McNaugkton  v.  Southern  Pac.  B.  Co.,  10  Sawy.  113;  S.  C.  19  Fed. 
Bep.  881.     Thus,  it  will  be  seen  that  this  ease  might  have  been,  in 
fact,  tried  at  the  October  session  or  term ;  and  if  it  was  not  then 
tried,  it  was  not  the  fault  of  the  law,  but  the  fault  of  the  attorneys  in 
dallying  along  by  stipulations  for  further  time.     A  new  term  com- 
menced January  4th.     The  cause  was  at  issue,  ready  for  hearing  on 
fhe  general  demurrer,  and  could  then  have  beto  heard  dn  December 
14th.  at  the  October  term^  as  the  court  is  "alivays  open;"  and  a  trial 
on  general  demurrer  is  a  trial  within  the  meaning  of  the  act,  as  held 
by  tbe  snpreme  court  in  AUey  v.  Nott,  111  U.  S.  472;  8.  C.  4  Sup. 
Ct.  Rep.  495.     But  the  demurrer  was  manifestly  frivolous,  and  put 
in  for  delay.     An  answer  might  then  have  been  filed,  and  the  case 
would  have  been  at  issue  on  the  facts. 

The  demurrer  was  withdrawn  by  consent,  and  defendant  given  10 
days'  further  time  to  answer.  Had  the  answer,  even  then,  been  filed, 
it  woald  have  been  at  issue  on  the  facts,  and  could  have  been  tried 
during  that  term ;  but  the  time  was  again  extended,  and  by  such  de- 
lays and  extensions  the  case  was  carried  over  the  term.  The  October 
v.27F.no.l2— 49 
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session  was,  clearly,  the  term  at  which  it  conld  be  first  tried,  and 
the  petition  was  fiieid  too  late.  Pullman  Palace  Car  Co.  v.  Speck, 
113  U.  S.  84;  S.  C.  6  Sup.  Ct.  Rep.  374;  Alley  v. Nott,  111 U.  S.  472; 
S.  C.  4  Sup.  Ct.  Rep.  495. 

The  plain ti£F  alleges  that  he  is  seized  in  fee.  This  is  denied  in  the 
answer,  and  defendant  alleges  affirmatively  that  the  land  in  question 
is  public  land,  subject  to  pre-emption ;  and  that  he,  being  duly  quali< 
fied,  entered  within  plaintiff's  inclosnre,  and  performed  the  neces- 
sary acts  to  establish  a  valid  pre-emption  claim;  that  he  claims  a 
pre-emption  right;  and  that  plaintiff  claims  no  right  under  the  laws 
of  the  United  States ;  and,  upon  this  allegation  of  facts,  he  alleges  bis 
legal  conclusion,  that  the  cause  arises  under  the  laws  of  the  .United 
States,  and  that,  upon  that  ground,  this  court  has  jarisdiction.  But 
it  does  not  appear  that  there  is  any  disputed  construction  of  any  stat- 
ute of  the  United  States  involved.  It  does  not  appear  but  that  both 
parties  agree  upon  the  construction  of  the  pre-emption  laws.  For  all 
that  appears  from  the  facts  alleged,  the  whole  controversy  may  turn 
on  the  proof  of  the  facts.  There  is  nothing  to  show  that  any  disputed 
question  of  construction  will  arise,  and  this  must  affirmatively  be 
shown,  in  order  to  make  it  affirmatively  appear  that  the  court  has 
jurisdiction.  It  might  as  well  be  claimed  that  it  is  a  proper  case  for 
jurisdiction  by  alleging  that  the  plaintiff  claims  title  by  virtae  of  a 
patent  issued  by  the  United  States,  without  stating  that  there  is  any 
question  arising  upon  a  disputed  construction  of  the  patent,  or  any 
dispute  as  to  its  validity.  The  authorities  are  numerous  to  the  effect 
that  the  record  in  this  case  does  not  affirmatively  disclose  a  case 
over  which  the  court  has  jurisdiction;  and  that  it  is  insufficient  to 
sustain  a  removal.  Traftott  v,  Nougues,  4  Sawy.  178;  Gold  Washing 
Co.  V.  Keyeg,  96  U.  S.  199;  HanMeton  v.  Duham,  10  Sawy.  490;  S. 
C.  22  Fed.  Rep.  465. 

On  both  grounds  the  case  must  be  remanded  to  the  state  court,  and 
it  is  BO  ordered. 


Sioux  Citt  Se  D.  M.  Bt.  Go.  v.  Gbioaoo,  M.  k  St.  P.  Bt.  Go.  and 

others. 

(Oireuit  Court,  IT.  D.  Iowa,  W.  D.    May  Term,  188e.) 

1.  Reuoval  of  Cause — CiTrzEirsinp  of  NomsAi  Party. 

The  question  of  the  citizenship  of  nominal  parties,  joined  as  defendants 
with  the  real  defendants  in  an  action,  is  not  to  be  considered,  as  against  the 
Jarisdiction  of  a  federal  court,  after  removal  from  a  court  of  one  of  the 
states. 

%,  Same — Wao  are  Nominai.  Parties. 

When  the  alleffations  of  the  bill  filed  in  a  cause  do  not  show  that  a  sherift 
and  other  ofQciais  named  therein  as  Joint  defendants  had  ai^  real  Joint  in- 
terest in  the  subject  in  controversy,  they  are  to  be  deemed  mere  nominal 
parties. 
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8.  HAn,BOAD'  CoMTAinKa— RiOHT  to  ExclcsivbUsk  ok  Land. 

One  railroad  cannot,  by  purchasing  land,  and  proceeding  to  lay  {ta  track 
thereon,  debar  from  the  same  land  another  company  which  had  previously 
surveyed  and  staked  out  therei  a  branch  line  of  its  own. 

In  Equity.     Motion  to  dissolve  injanction. 

Joy,  Wright  dt  Hudson,  for  complainant. 

R.  J.  Chase,  O.  J.  Taylor,  and  J.  W.  Cary,  for  defendants. 

Shibas,  J.  The  bill  in  this  cause  was  originally  filed  in  the  dis- 
trict court  of  Woodbury  county,  Iowa,  a  writ  of  injunction  being 
allowed,  upon  the  filing  of  the  bill,  restraining  the  defendants  from 
proceeding  with  the  condemnation  of  the  rig^t  of  way  over  certain 
realty  in  the  bill  described.  The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  filed  its  answer  to  the  bill,  and  a  petition  for  the 
removal  of  the  cause  into  the  federal  court,  accompanied  with  a  proper 
bond.  The  state  court  refusing  to  grant  an  order  of  removal,  the 
petitioner  procured  a  transcript,  and  filed  the  same  in  this  court,  and 
thereupon  filed  a  motion  to  dissolve  the  writ  of  injunction,  on  the 
ground  that  the  answer  fully  met  and  denied  all  the  grounds  relied 
upon  in  the  bill  as  reasons  for  enjoining  the  condemnation  proceed- 
ings. At  the  time  set  for  the  hearing  of  this  motion  the  complainant 
:filed  objections  to  the  jarisdiction  of  the  court,  and  it  therefore 
becomes  necessary  to  determine  whether  the  case  is  one  that  is  re- 
movable to  this  court. 

The  record  shows  that  the  complainant  is  a  corporation  organized 
under  the  laws  of  Iowa ;  that  the  defendant,  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  is  a  corporation  organized  under  the 
laws  of  the  state  of  Wisconsin,  and  the  other  defendants  are  the 
sheriff  of  Woodbury  county,  and  the  commissioners  by  him  sum- 
moned to  appraise  the  damages  to  be  paid  by  the  Chicago,  Milwau- 
kee &  St.  Paul  Company  for  its  right  of  way  over  the  premises  in 
the  bill  described,  and  that  these  individual  defendants  are  citizens 
of  Iowa.  The  allegations  of  complainant's  bill  show  that  the  sub- 
ject of  controversy  is  the  question  of  which  company  has  the  right  to 
occupy  the  premises  in  question  for  the  construction  of  its  line  of 
-railway.  In  this  question  the  sheriff  and  the  commissioners  have 
no  personal  interest.  They  stand  wholly  indifferent  between  the 
parties.  No  action  by  them  in  the  cause  can  affect  the  rights  of  the 
railway  companies.  They  are  purely  nominal  parties,  and  their 
joinder  cannot  affect  the  question  of  jurisdiction  and  the  right  of 
removal.  There  is  but  one  controversy  in  the  cause,  and  that  is, 
which  company  has  the  prior,  and  therefore  better,  right  to  the  occu- 
pancy of  the  premises  in  dispute,  for  the  purposes  of  constructing 
and  operating  its  line  of  railway?  The  sole  parties  in  interest  in 
this  controversy  are  the  railway  companies,  and  the  other  defendants 
having  no  interest  therein,  and  no  right  of  control  over  the  litigation 
intended  to  settle  this  question,  it  must  be  held  that  these  parties 
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are  nomioal  only,  and  their  presence  as  parties  ean  neither  confer 
nor  defeat  jurisdiction  in  this  court. 

Thus,  in  Wood  v.  Davis,  18  How.  467,  it  is  said: 

"It  has  been  repeatedly  decided  by  this  court  that  formal  parties,  or  nom- 
inal parties,  or  parties  without  interest,  united  with  the  rail  parties  to  the 
litigation,  cannot  oust  the  federal  courts  of  jurisdiction,  if  the  citizenship 
or  character  of  the  real  parties  be  such  as  to  confer  it." 

See,  also,  Browne  v.  Strode,  5  Cranch,  303 ;  Wormley  v.  Wormley, 
8  Wheat.  421;  Towmhip  of  Aroma  v.  Auditor,  9  Bias.  289;  S.  C.  2 
Fed.  Eep.  33;  Fo»t  v.  First  Nat.  Bank,  1  McCrary,  474;  S.  G.  8 
Fed.  Kep.  185. 

'  The  allegations  of  t^e  bill  filed  in  this  oanse  do  not  show  that  the 
sheriff  and  commissioners  have  any  joint  interest  in  the  subject  of 
the  controversy  with  the  Chicago,  Milwaukee  &  8t,  Faol  Railway 
Company;  but,  on  the  contrary,  it  appears  from  the  bill  that  the 
only  connection  they  have  with  the  matter  in  dispute  is  in  discharge 
of  the  duty  imposed  upon  them  by  law,  and  that  does  not  confer  upon 
them  any  interest  in  the  controversy;  and  henoeitmust  be  held  that 
they  are  nominal  parties  only,  and  the  jurisdiction  of  this  court  de- 
pends upon  the  citizenship  of  the  real  parties  to  the  controversy,  to- 
wit,  the  railway  companies.  As  to  these  the  bill,  as  well  as  the  peti- 
tion for  removal,  shows  that  they  are  corporations  organized  under 
the  laws  of  different  states,  to-wit,  Iowa  and  Wisconsin ;  and  conse- 
quently the  right  of  removal  existed,  and  the  filing  of  the  petition 
and  bond  in  the  state  court  terminated  the  jurisdiction  of  that  court. 
2.  The  question  presented  by  the  motion  to  dissolve  the  prelimi- 
nary injunction  is  one  of  importance,  and  it  is  with  extreme  reluo- 
tance  that  I  consider  it  upon  a  motion  to  dissolve.  The  bill  avers 
that  the  complainant  is  a  corporation,  and  has  been  such  for  nearly 
a  year  past,  created  for  the  purpose  of  building  a  railway  from  Sioux 
City  to  Des  Moines,  the  eonstrnction  of  which  has  been  commenced; 
that  the  Chicago,  Milwaukee  &  St.  Paul  Bailway  Company  is  a  cor- 
poration created  under  the  laws  of  the  state  of  Wisconsin,  is  operat- 
ing a  line  of  railway  in  Iowa,  and  draires  to  condemn  the  right  of 
way  over  the  premises  in  the  bill  described  for  the  purpose  of  con- 
structing a  line  of  railway  from  Sioux  City  to  Defiance,  in  the  Btat& 
of  Iowa;  that,  upon  the  request  of  said  defendant  company,  the 
sheriff  of  Woodbury  county,  on  the  nineteenth  day  of  April,  1886, 
appointed  commissioners  to  assess  the  damages  to  certain  lands  by 
reason  of  the  alleged  location  of  said  defendant's  line  of  railway 
over  the  same;  that  the  said  complainant,  in  the  month  of  October, 
1885,  located  its  line  of  road,  and  surveyed  the  same,  over  the  lands 
in  the  bill  described,  for  the  purpose  and  with  the  intent  to  construct 
its  line  over  the  same,  and  has  commenced  the  construction  of  its 
line  over  a  part  of  said  lands,  with  the  purpose  of  pushing  the  con- 
struction thereof  as  speedily  as  possible;  that,  previous  to  the  time 
of  the  appointment  of  said  commissioners  by  the  sheriff  for  the  ap- 
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praisal  of  damages,  the  complainant  had  purchased  from  the  own^ 
era  of  the  realty,  for  its  right  of  way  over  and  across  the  same,  oer-* 
tain  tracts  of  land,  folly  described  in  the  bill;  that  the  oomplainanl) 
procared  its  right  of  vay  over  said  lands,  for  the  public  purpose  of 
uoDStruoting  its  line  of  railway,  before  the  defendant  company  &6* 
quired  any  right  therein,  or  any  right  to  condemn  said  premises  fos 
its  right  of  way ;  that  the  strips  of  land  in  the  bill  described  are  nec« 
essary  for  the  construction  of  complainant's  road,  and  were  pur^ 
chased  in  good  faith,  for  that  sole  use  and  purpose ;  that  when  it  be.< 
came  evident  that  the  complainant  was  about  to  build  its  line  of 
road,  and  bad  commenced  the  same,  the  defendant  company  peti- 
tioned the  sheriff  of  the  county  for  the  appointment  of  commission.^ 
ers  to  appraise  the  damages  for  such  right  of  way  over  said  lands  on 
behalf  of  defendant ;  that,  unless  restrained,  the  commissioners  will 
appraise  the  damages,  thereby  condemning  the  land  for  the  use  o£ 
defendant;  and  an  injunction  is  prayed  restraining  the  defendant 
company,  the  sheriff,  and  the  commissioners  from  proceeding  with 
sueh  condemnation.  Before  filing  this  bill,  as  already  stated,  a  pre- 
liminary writ  of  injunction  was  obtained  from  the  district  court  of 
Woodbnry  county,  withont  notice  to  the  defendant  company. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  in  its  answer 
to  said  bill;  avers  that  for  several  years  past  the  defendant  company 
has  bad  in  contemplation  the  construction  of  a  line  of  railway  from 
Sioux  City  to  Defiance,  thns  eoimecting  its  system  of  railway  in  Dakotsi 
Trith  its  through  line  from  Council  Bluffs  to  Chicago ;  that,  in  pursu- 
ance of  such  plan,  in  the  summer  of  1881  it  caused  surveys  to  be 
made  for  such  line,  and  in  the  fall  of  1881  it  located  the  same;  that 
in  the  year  1883  it  procured,  by  ordinance  duly  passed,  the  right  to 
lay  a  doable  track  along  Second  street,  in  said  Sioux  City,  to  the 
eastern  limits  of  the  city,  and  did,  during  that  year,  construct  its 
track  easterly  along  said  street,  to  within  a  few  feet  of  the  eastern 
•orporate  limits  of  said  city,  the  same  being  done  as  the  commence- 
ment of  its  said  line  to  Defiance ;  that  in  October,  1884,  it  purchased 
15  lots  in  Felt's  addition  to  Sioux  City,  lying  next  east  of  the  city 
hmits,  in  direct  line  with  the  location  of  defendant's  road,  and  did 
also  purchase  of  said  Felt  a  piece  of  land  contiguous  to  and  bounded 
by  said  lots,  and  extending  to  the  middle  of  the  Floyd  river,  the  same 
being  purchased  eo  as  to  secure  the  right  of  way  for  the  construction 
(rf  said  line  to  Defiance;  that  in  June,  1885,  it  retraced  its  located 
line,  and  permanently  located  the  same  between  Sioux  City  and  Defii 
ance,  the  same  being  marked  with  stakes  driven  in  the  center  of  the 
line,  at  a  distance  of  100  feet,  and  that  defendant's  line  over  all  th^ 
premises  in  the  bill  described  was  permanently  located  in  Junej 
1885;  that,  having  decided  tb  immediately  construct  said  Defiance 
line,  it  did,  on  the  morning  of  the  fifteenth  day  of  April,  1886,  oopit* 
mence  to  negotiate  and  contract  for  the  right  of  way  along  said  line* 
pbtaining  by  purchase  such  right  of  way  over  certain  premises  sek 
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fortb  in  the  anavrer;  admits  that  on  the  nineteenth  of  April,  1886,  at 
its  request,  oommissioners  for  the  appraisal  of  damages  were  ap- 
pointed; and  further  avers  that  complainant  well  knew  that  defend- 
ant was  intending  to  construct  its  located  line  from  Bionx  City  to 
Befiance,  and  had  commenced  procuring  the  right  of  way,  and  that, 
in  fraud  of  the  rights  of  defendant,  and  in  some  cases  by  misrepre- 
sentations,  complainant  procured  conveyances  of  the  premises  and 
right  of  way  in  the  bill  described,  but  that  the  same  were  not  pro- 
cured until  after  the  defendant  company  had  initiated  proceedings  in 
condemnation. 

The  admitted  fact  is  that  both  complainant  and  defendant  are  en- 
gaged in  building  lines  of  railway  south-easterly  from  Bioux  City, 
and,  owing  to  the  character  of  the  country,  the  opportunities  of  get- 
ting feasible  routes  are  limited,  and  both  companies  are  anxious  to 
secure  the  line  over  the  premises  in  the  bill  described.  The  question 
presented  is  whether  complainant  is  entitled  to  continue  in  force  the 
writ  of  injunction  which  forbids  the  defendant  from  having  the  dam- 
ages assessed  for  its  right  of  way.  This  really  involves  the  point 
whether  it  appears  from  the  allegations  of  the  bill  and  answer  that 
complainant  has  the  better  right  to  the  occupancy  of  the  premises  in 
dispute.  On  part  of  complainant,  it  is  argued  that  the  conveyances 
to  it  give  it  the  absolute  title  to  the  right  of  way,  because,  when  they 
were  executed,  the  defendant  company  had  not  paid  the  damages  to 
ihe  owners  of  the  land;  that  payment  is  necessary,  under  the  statutes 
of  Iowa,  to  create  a  right  in  the  railway  company  as  against  the 
owner  of  the  land ;  and  that  until  payment  is  made  the  owner's  control 
over  his  property  is  absolute,  and  he  can  convey  the  same,  or  a  right 
of  way  over  the  same,  to  any  railway  company.  On  part  of  defend- 
ant it  is  claimed  that  the  permanent  location  of  a  line  of  railway  by 
survey  and  marking  upon  the  ground  must  be  deemed  to  be  the  be- 
ginning of  the  building  of  the  road;  and  that  the  right  thud  acquired 
will  not  be  lost,  provided  the  construction  of  the  road  is  resumed 
within  five  years,  that  being  the  limitation  fixed  by  section  1260  of 
the  Code  of  Iowa. 

That  the  survey  and  location  of  a  railway  is  part  of  the  work  of 
constructing  the  same,  is  held  in  Chicago,  R.  I.  if:  P.  R.  Co.  t.  Grin- 
neU,  51  Iowa,  476-482;  S.  C.  1  N.  W.  Hep.  712. 

It  is  certainly  equitable  that  a  company,  which  in  good  faith  snr^ 
veys  and  locates  a  line  of  railway,  and  pays  the  expense  thereof, 
should  have  a  prior  claim  for  the  right  of  way  for  at  least  a  reason- 
able length  of  time.  The  company  does  not  perfect  its  right  to  the 
nse  of  the  land,  as  against  the  owner  thereof,  until  it  has  paid  the 
damages,  but,  as  against  a  railroad  company,  it  may  have  a  prior 
right,  and  better  equity.  The  right  to  the  use  of  the  right  of  way  is 
a  public,  not  a  private,  right.  It  is,  in  fact,  a  grant  from  the  state, 
and  although  the  payment  of  the  damages  to  the  owner  is  a  neoes- 
taty  prerequisite,  the  state  may  define  who  shall  have  the  prior  right 
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to  pay  the  damages  to  the  owner,  and  thereby  aoqaire  a  perfected: 
right  to  the  easement.  The  owner  cannot,  by  conveying  the  right  of. 
way  to  A.,  thereby  prevent  the  state  from  granting  the  right  to  B.: 
All  that  the  owner  can  demand  is  that  his  damages  shall  be  paid,' 
and,  snbject  to  the  right  of  compensation  to  the  owner,  the  state  has 
the  control  over  the  right  of  way,  and  can,  by  statute,  prescribe  when, 
and  by  what  acts,  the  right  thereto  shall  vest,  and  also  what  shall 
constitute  an  abandonment  of  snob  right. 

Section  1241  of  the  Code  of  Iowa  provides  that  any  railway  com- 
pany make  take  and  hold  "so  mnch  real  estate  as  may  be  necessary 
for  the  location,  construction,  and  convenient  use  of  its  railway,"  etc.; 
and  section  1244  enacts  that,  where  the  parties  cannot  agree  upon 
the  compensation  to  be  paid,  the  sheriff  of  the  county  shall,  upon- 
application  -of  either  party,  appoint  six  disinterested  freeholders,  who 
shall  assess  the  damages ;  and  by  section  1245  it  is  provided  that  the 
application  to  the  sheriff  shall  be  in  writing,  and  the  freeholders  ap- 
pointed shall  assess  all  damages  to  realty  in  the  county,  five  days' 
notice  being  given  to  the  party  in  interest.  Section  1253  provides 
that  the  report  of  the  commissioners,  with  the  amount  of  damages, 
may  be  recorded  in  the  record  of  deeds ;  "and  such  record  shall  be 
presumptive  evidence  of  title  in  the  corporation  to  the  property  so 
taken,  and  shall  constitute  constructive  notice  of  the  rights  of  such 
corporation  therein."  This  recording,  however,  cannot  be  made  until 
the  commissioners  have  filed  their  report.  From  the  time  the  ap- 
plication is  made  to  the  sheriff  for  the  appointment  of  commission- 
ers, and  while  they  are  engaged  in  the  performance  of  their  duty,  it 
must  be  certainly  true  that  the  company  seeking  the  condemnation 
of  the  land  has  a  right  which  cannot  be  defeated  by  the  action  of  the 
property  owner  in  convejdng  a  right  of  way  to  a  rival  company. 
Whether  such  right  may  not,  at  least  in  some  cases,  antedate  the 
time  of  the  application  to  the  sheriff,  is  open  to  question. 

In  Morris  dt  E.  R.  Co.  v.  Blair,  9  N.  J.  Eq.  635,  it  was  held  that, 
under  the  Statutes  of  New  Jersey,  the  prior  right  belonged  to  the 
corporation  which  first  actually  surveyed  and  adopted  a  route,  and 
filed  its  sarvey  with  the  secretary  of  state. 

In  TUusville  d-  P.  C.  B.  Co.  v.  Warren  d  V.  R.  Co.,  12  Phila.  642, 
it  was  held  "that,  when  a  railroad  company  has  ascertained  and 
located  where  its  road  shall  \)e,  it  is  not  competent  for  another  com- 
pany to  step  in  and  take  its  route,  agree  with  the  owners,  and  oc- 
cupy the  land."  The  injustice  and  injury  to  private  and  public 
rights  alike,  which  would  arise,  were  it  held  that,  after  a  compariy 
has  duly  surveyed  and  located  its  line  of  railway,  and  is  in  good 
faith  preparing  to  carry  forward  the  constrnotion  of  its  road,  some 
other  company  may,  by  private  purchase,  procure  the  right  of  way 
over  parts  of  the  located  line,  and  either  prevent  the  construction  of 
the  road,  or  extort  a  heavy  and  exorbitant  payment  from  the  com- 
pany first  locating  its  line  as  a  condition  to  the  right  to  build  the 
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same  as  originally  located,  are  strong  reasons  for  holding  that  the 
first  location,  if  made  in  good  faith,  and  followed  up  within  a  reason- 
able time,  may  confer  the  prior  right,  even  though  a  rival  company 
may  have  secured  the  conveyance  of  the  right  of  way  by  purchase 
from  the  property  owners  after  the  location,  but  before  the  applica- 
tion to  the  sheriff  for  the  appointment  of  commissioners.  Mills,  Em. 
Dom.  §  47;  1  Eedf.  Rys.  §  15;  Pierce,  Bys.  257.  Afl  to  the  effect 
given  to  a  location  of  a  route  under  certain  acts  of  congress,  see 
Railway  Co.  v.  Ailing,  99  U.  S.  463 ;  Ex  parte  Railway  Co.,  101  D. 
8.  711. 

By  the  averments  in  the  answer  filed  in  this  cause,  it  is  made  to 
appear  that  the  line  of  the  defendant's  road  through  Woodbury  county 
was  finally  and  permanently  located  in  June,  1885,  and  it  was  so 
done  and  marked  that  the  complainant  must  have  known  the  exact 
location  of  such  line.  On  the  sixteenth  day  of  April,  1886,  the  de- 
fendant company  procured  the  transfer  of  the  right  of  way  over  a 
small  part  of  the  line,  and  on  the  nineteenth  of  April  procured  the 
appointment  of  commissioners  to  appraise  the  damages  od  the  en- 
tire line  in  Woodbury  county.  On  the  nineteenth  and  twentieth  days 
of  April,  1886,  the  complainant  received  the  conveyances  of  title  to 
part,  and  of  the  right  of  way  over  the  remainder,  of  the  premises  in 
dispute.  Fart  of  these  conveyances  iio  not  define  a  special  line,  but 
grant  a  right  of  way  over  a  specific  tract  of  land,  leaving  it  to  be  de- 
termined  in  the  future  where  the  right  of  way  shall  be  located.  Un- 
der the  allegations  of  the  bill  and  answer  it  is  not  made  to  appear 
that  the  complainant  company  had  the  prior  right  over  these  prem- 
ises, but,  on  the  contrary,  it  appears  that  when  complainant  procured 
the  same  it  well  knew  that  the  defendant  company  had  located  its 
line  of  road  over  the  same,  and  was  procuring  by  purchase  and  oon- 
•demnation  the  right  of  way,  and  was  proceeding  in  the  construction 
of  the  road.  Consequently  the  conveyances  to  the  complainant  must 
be  held  to  have  been  taken  subject  to  the  prior  right  of  the  defend- 
ant company. 

On  the  seventeenth  of  August,  1885,  G.  B.  Camp  and  wife  con- 
veyed, by  warranty  deed,  the  fee  title  to  eighty-eight  one-hundredtbs 
acres,  in  section  35,  and  it  is  now  claimed  by  complainant  that,  being 
the  owner  of  this  land,  it  has  the  right  to  locate  its  track  thereon,  to 
the  exclusion  of  the  defendant.  When  this  purchase  was  made  the 
line  of  the  defendant  company  was  permanently  located  and  marked 
npon  this  tract,  and  the  mere  fact  that  the  complainant  bought  the 
land  does  not,  of  itself,  defeat  the  right  of  the  defendant  to  construct 
its  road  over  the  same.  The  right  of  eminent  domain  in  the  state 
extends  to  lands  owned  by  railway  companies  as  well  as  to  those 
owned  by  individuals. 

'  The  question  is  whether  the  complainant,  as  the  owner  of  the  land, 
has  the  right  to  prevent  the  defendant  company  from  constructing  its 
roaid^over  the  line  permanently  located  in  June,  1885.    If  it  be  true 
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that  complainant,  by  making  the  pnrchase  of  the  realty  over  which 
the  defendant's  line  is  located,  has  the  right  to  prevent  the  comple- 
tion of  the  road,  then  it  woald  be  in  the  power  of  any  company  to 
prevent  the  construction  of  competing  lines  by  simply  purchasing 
portions  of  the  realty  over  which  the  line  is  located  and  placing 
thereon  its  own  track.  From  the  allegations  of  the  bill  and  answer, 
it  is  clear  that  the  defendant  company  located  its  line  through  Wood- 
bury county,  and  over  the  premises  in  the  bill  described,  before  the 
complainant  had  secured  any  right  of  way,  or  had  in  any  way  located 
its  line.  There  is  no  fact  shown  which  would  justify  the  court  in  hold- 
ing that  the  defendant  had  abandoned  this  location,  or  the  rights 
thereby  conferred.  On  the  contrary,  the  averments  of  the  answer, 
which  are  not  controverted,  show  that  the  defendant  is  proceeding 
with  the  construction  of  its  located  line,  and  that,  when  complainant 
procured  the  conveyances  on  which  it  relies,  it  knew  of  the  location 
of  defendant's  line,  and  that  the  final  construction  thereof  was  be- 
ing proceeded  with. 

If  the  injunction  heretofore  granted  should  be  continued  in  force, 
it  would  prevent  the  defendant  from  constructing  a  bridge  over  the 
Floyd  river  at  the  place  selected  therefor,  and  woul.d  compel  other 
serions  and  injurious  changes  in  the  located  line.  To  justify  such 
action,  the  right  of  complainant,  and  the  need  therefor,  must  be  made 
clear.  Under  the  showing  made  by  the  bill  and  answer  the  prior 
right  seems  to  be  with  defendant,  and,  under  such  circumstances,  it 
cannot  be  expected  that  the  court  will,  by  injunction,  prevent  the 
company  from  proceeding  with  the  condemnation  of  the  premises, 
and  the  eonstroction  of  its  road.  It  is  to  the  public  interest  that  the 
constroction  of  both  lines  should  be  assured.  While  each  company 
is  entitled  to  proper  protection  in  its  rights,  still  neither  company 
should  be  permitted  to  interfere  unnecessarily  with  the  construction 
of  the  other  line.  The  prior  location  made  by  the  defendant  com- 
pany, in  connection  with  the  work  and  outlay  incurred  in  beginning 
the  actual  construction  of  the  line,  gives  it  the  prior  right  to  the  use 
of  so  much  of  the  right  of  way  as  may  be  necessary  to  enable  it  to 
construct  its  road  over  the  selected  line,  but  it  does  not  follow  that 
every  other  company  is  to  be  debarred  from  using  a  portion  of  the 
general  right  of  way,  if  the  use  thereof  is  essential  to  the  building  of 
the  competing  line.  Cases  may  arise  which  would  justify  equitable 
interference  in  the  interests  of  the  public,  if  it  should  appear  that 
one  company  was  seeking  to  defeat  the  construction  of  another  line 
by  excluding  it  from  using  premises  not  essential  to  the  former, 
Priority  of  right  does  not  necessarily  mean  the  right  to  wholly  ex- 
clude other  companies  from  the  use  of  a  part  of  the  100  feet,  if  such 
use  is  necessary  to  insure  the  building  of  the  other  line. 

As  the  facts  are  now  made  to  appear  from  the  bill  and  answer,  the 
priority  of  right  is  with  the  defendant  company,  and  the  injunction 
heretofore  granted  must  therefore  be  dissolved ;  and  it  is  so  ordered^ 
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Whitehead,  Trustee,  v.  Entwhistle. 
(Circuit  Court,  N.  B.  lousa,  0.  D.    June  Term,  1888.) 

1.  Equitt—Jubisdiction— Remedy  at  Law. 

To  sustain  the  jurisdiction  inequity,  it  must  be  shown  that  there  is  no  suffi- 
cient and  speedy  remedy  at  law. 

8.  Courts — United  States  Courts — State  Statute  Crbathtg  New  Riobt — 
jubisdiction. 

Where  a  state  statute  creates  a  now  right,  and  provides  a  remedy  for  the 
enforcement  thereof,  the  United  States  courts  will,  for  the  protection  of  the 
right  created,  follow  the  remedy  prescribed;  but  this  is  subject  to  the  limita- 
tion that  the  remedy  is  not  contrary  to  some  provision  of  the  constitution  of 
the  United  Slates  or  acts  of  congress. 

8.  Same  — New  E^turrABLB  Remedy  —  Adequate  Lboaij  Remedy — Right  of 
Trial  by  Jury. 

In  the  United  States  courts,  if  the  remedy  at  law  is  speedy  and  adequate, 
a  remedy  in  equity,  created  by  state  statute,  cannot  be  resorted  to.  because  of 
the  provisions  of  section  738  of  the  Revised  Statutes,  and  of  article  7  of  the 
amendments  to  the  constitution  of  the  United  States,  guarantying  the  right 
of  trial  by  jury. 

Equity.     Demurrer  to  bill. 

John  F.  Buncombe,  for  complainant. 

C7.  i4.  Cior A;,- for /defendant. 

Sbiras,  J.  By  the  bill  filed  in  this  oanse,  the  complainant  seeks  to 
quiet  the  title  to  certain  real  estate  situated  in  Humboldt  county,  Iowa, 
averring  that  he  is  the  owner  in  fee-simple  thereof,  holding  the  legal 
title  as  trustee  for  the  Des  Moines  &  Fort  Dodge  Bailroad  Company ; 
and  further  alleging  that  the  defendant  is  in  actual  possession  of  the 
premises  in  question,  claiming  title  thereto  under  a  homestead  entry 
made  in  the  year  1867,  and  under  a  purchase  from  the  Iowa  Home- 
stead Company,  which  latter  company  claims  under  the  act  of  con- 
gress passed  in  1855,  granting  lands  to  the  state  of  Iowa  in  aid  of 
the  construction  of  certain  lines  of  railway  in  said  state.  .The  bill 
charges  that  the  claim  and  pretended  title  of  defendant  is  without 
foundation,  in  law  or  equity ;  that  the  certificate  of  entry  under  the 
homestead  act,  and  the  conveyance  from  the  Iowa  Homestead  Com- 
pany, are  fraudulent  and  void,  procured  without  legal  right,  and  in 
violation  of  law;  but  that  the  same  are  clouds  upon  complainant's 
title.  Wherefore  complainant  prays  that  the  certificate  of  entry  under 
the  homestead  act,  and  the  conveyance  to  defendant  from  the  Iowa 
Homestead  Company,  be  annulled  and  canceled,  and  the  cloud  upon 
complainant's  title  be  removed,  and  that  the  title  be  quieted  in  com- 
plainant. 

To  this  bill  defendant  demurs,  upon  the  ground  that  this  court  as  a 
court  of  equity  has  not  jurisdiction,  in  that  it  appears  that  complain- 
ant has  a  plain,  speedy,  and  adequate  remedy  at  law. 

From  the  averments  of  the  bill  it  appears  that  complainant  is 
not  seeking  equitable  aid  to  perfect  his  own  title  or  the  evidences 
(hereoi.     He  avers  that,  as  trustee,  he  holds  the  legal  title  to  the 
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land,  and  exhibits  the  chain  of  conveyance  upon  which  he  relies. 
The  relief  asked  in  the  bill  is  wholly  aimed  at  the  olouda  caused  by 
the  evidences  of  title  under  which  defendant  claims,  and  as  to  these 
it  is  averred  that  they  have  no  foandation  in  law  or  equity.  It  is 
also  averred  that  defendant  is  in  actual  possession  of  the  land,  hold- 
ing the  same  openly  and  adversely  to  the  claim  of  complainant. 

Section  723  of  the  Revised  Statutes  provides  that  "suits  in  equity 
shall  not  be  sustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  a  plain,  adequate,  and  complete  remedy  may  be  had 
at  law."  As  is  said  by  the  supreme  court  in  Lewi»  v.  Gockt,  23  Wall. 
466,  this  provision  of  the  statute  is  only  declaratory  of  a  principle 
which  is  as  old  as  the  earliest  period  of  the  recorded  history  of  En« 
glish  equity  jurisprudence.  By  express  declaration  of  the  eonstita< 
tion  of  the  United  States  it  is  provided  that  "iu  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  byjary  shall  be  preserved."  If,  then,  a  plain  and  ad- 
equate  remedy  exists  at  law,  a  defendant  cannot  be  called  upon  to 
submit  his  rights  to  the  decision  of  a  court  of  equity,  because  he  has 
a  constitutional  right  to  a  trial  by  jury.  Hipp  v.  Babin,  19  How. 
871;  Lewis  v.  Cocks,  23  Wall.  466 ;  KiUim  v.  Ebbinghaus,  110  U.  B. 
568;  S.  C.  4  Sup.  Ct.  Rep.  232;  Fussell  v.  Oregg,  113  U.  8.  550; 
8.  C.  5  Sup.  Ct.  Rep.  631. 

To  sustain  the  jurisdiction  in  equity,  it  must  be  shown  that  there 
is  no  sufficient  and  speedy  remedy  at  law.  The  bill  in  this  cause 
not  only  fails  in  this  particular,  but,  on  the  contrary,  affirmatively 
shows  that  a  plain  and  proper  remedy  can  be  had  at  law.  It  is 
averred  that  complainant  holds  the  legal  title  to  the  lands,  and  that 
the  defendant  is  in  possession  thereof,  denying  complainant's  right. 
The  bill,  by  its  averments,  shows  clearly  that  complainant  and  de- 
fendant claim  title  from  different  sources,  and  through  dififerent 
chains  of  conveyances,  and  the  real  question  to  be  determined  is, 
vbich  is  the  better  legal  title  ?  The  defendant  being  in  possession, 
an  action  at  law  in  the  nature  of  ejectment  affords  a  plain  and  speedy 
mode  of  settling  the  question  of  title,  and  that  fact  is  fatal  to  the 
jurisdiction  in  equity. 

On  part  of  complainant  it  is  urged,  however,  that  the  statute  of 
Iowa  confers  the  right  to  bring  a  bill  to  quiet  title  in  cases  of  this 
character,  and  that  thereby  the  jurisdiction  of  this  court  in  equity  has 
been  enlarged.  Section  3273  of  the  Code  of  Iowa  enacts  that  "an 
action  to  determine  and  quiet  the  title  to  real  property  may  be 
.brought  by  any  one  having  or  claiming  an  interest  therein,  whether 
in  or  out  of  possession  of  the  same,  against  any  person  claiming  title 
thereto,  though  not  in  possession."  As  construed,  by  the  supreme 
court  of  Iowa,  it  cannot  be  questioned  that  this  section  enlarges  the 
powers  of  a  court  of  equity,  and  that,  in  the  state  court,  a  bill  in 
equity  may  be  entertained  in  favor  of  a  party  in  possession  against 
one  not  in  possession,  and  in  .favor  of  one  not  in  possession  against 
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one  in  posaession.  Lewis  v.  Soule,  62  Iowa,  11;  S.  C.  2  N.  W.  Kep. 
400;  Lees  v.  Wetmore,  58  Iowa,  170;  S.  C.  12  N.  W.  Eep.  238. 

On  the  pari;  of  oomplainant  it  is  argued  that  under  the  rule  an> 
noanced  in  Clark  v.  Smith,  13  Pet.  196 ;  In  re  Broderiok'$  Will,  21 
WaU.  603;  and  BeynoUa  ▼.  National  Bank,  112  TJ.  S.  405;  S.  C.  5 
Sap.  Gt.  Bep.  213, — to  the  effect  that  "the  state  legislatures  cer- 
tainly have  no  authority  to  prescribe  the  forms  and  proceedings  in 
the  courts  of  the  United  States,  bat,  having  created  a  right,  and  at 
the  same  time  prescribed  the  remedy  to  enforce  it,  if  the  remedy  pre- 
sbribed  is  substantially  consistent  with  the  ordinary  modes  of  proceed- 
ing on  the  chancery  side  of  the  federal  courts,  no  reason  exists  why 
it  should  not  be  pursued  in  the  same  form  as  in  the  state  court.  On 
the  contrary,  propriety  and  convenience  suggest  that  the  practice 
should  not  materially  differ  where  titles  to  lands  are  the  subjects  of 
investigation/' — the  section  of  the  Code  of  Iowa  above  cited  creates 
a  new  right,  enforceable  in  equity,  and  therefore  this  court  has  the 
right  to  entertain  the  present  bill. 

There  can  be  no  doubt,  under  the  repeated  decisions  of  the  United 
States  supreme  court,  that  where  a  state  statute  creates  a  new  right, 
and  provides  a  remedy  for  the  enforcement  thereof,  the  United  States 
i^urts  will,  for  the  protection  of  the  right  created,  follow  the  remedy 
prescribed ;  but  this  is  subject  to  the  limitation  that  the  remedy  is 
not  contrary  to  some  provision  of  the  constitution  of  the  United 
States  or  of  the  acts  of  congress.  Under  the  Code  of  Iowa,  a  party 
hot  in  possession  of  realty  may  bring  an  action  against  another,  also 
out  of  possession.  This  is  a  statutory  enlargement  of  rights,  and  as 
no  action  at  law  will  lie  in  such  case,  this  court,  as  a  court  of  equity, 
^ould  have  jurisdiction  thereof.  If,  under  the  Code  of  Iowa,  a  party 
having  the  legal  title  to  realty,  and  being  out  of  possession,  may 
bring,  as  against  a  party  in  possession,  either  a  suit  in  equity  to  quiet 
title  and  for  possession,  or  an  action  at  law,  then,  suing  in  the  state 
courts,  he  has  a  choice  of  remedies.  In  the  United  States  courts,  if 
the  remedy  at  law  is  speedy  and  adequate,  he  cannot  avail  himself  of 
the  remedy  in  equity  created  by  the  state  statute,  because  of  the  pro- 
visions of  section  723  of  the  Revised  Statutes,  and  of  article  7  of  the 
amendments  to  the  constitution,  guarantying  the  right  of  trial  by 
jurj'. 

Counsel  for  complainant  quote  largely  from  the  opinion  of  the  su- 
preme court  in  HolUind  v.  ChaUen,  110  U.  S.  IS,  S.  G.  3  Sup.  Ct. 
Bep.  495,  a  case  arising  in  Nebraska,  under  the  provisions  of  a  state 
law  identical  in  meaning  with  that  of  Iowa,  and  in  which  case  the  juris- 
diction in  equity  was  sustained.  In  the  circuit  court  the  bill  was  dis- 
missed on  demurrer,  which  ruling  was  reversed  by  the  supreme  court. 
The  bill  did  not  aver  that  complainant  was  in  possession,  but  did 
tkver  that  the  defendant  was  slandering  complainant's  title  by  claim- 
ing to  be  the  owner  bf  the  real  estate,  and  by  trying  to  obtain,  take, 
twd  keep  possession  thereof.    In  the  opinion  of  the  court,  the  benefits 
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of  the  state  statiite  are  pointed  oat,  and  it  is  clearly  demongtrated 
that  no  fact  appeared  upon  the  faee  of  the  bill  which  defeated  the  right 
of  the  coart  to  entertain  jurisdiction  in  equity.  It  is  made  plain,  how- 
ever,  that  this  ruling  was  based  upon  the  assumption  that  the  defend- 
ant was  not  in  possession,  and  that  therefore  an  action  at  law  could 
not  be  sustained.     Thus,  we  find  it  said: 

"No  adequ»te  relief  to  the  owners  of  real  property  against  tlie  adverse 
claims  of  persons  not  in  possession  can  be  given  by  a  court  of  law.  If  the 
holders  of  sucli  claims  do  not  seek  to  enforce  thera,  the  party  in  possession,  or 
entitled  to  possession, — the  actual  owner  of  the  fee, — is  helpless  in  the  mat- 
ter, unless  he  can  resort  to  a  court  of  equity.  It  does  not  follow  that  by  al- 
lowing, in  the  federal  courts,  a  suit  for  relief,  under  the  statutes  of  Nebraska, 
controversies  properly  cognizable  in  a  court  of  law  will  be  drawn  into  a  court 
of  equity.  There  can  be  no  controversy  at  law  respecting  the  title  to,  or  r^hli 
of  possession  of,  real  property,  when  neither  of  the  parties  is  in  possession. 
An  action  at  law,  whether  in  the  ancient  form  of  ejectment  or  in  the  form 
now  commonly  used,  will  lie  only  against  a  party  in  possession.  Sliould  suit 
be  brouglit  in  the  federal  court,  under  the  Nebraska  statute,  against  a  party 
in  possession,  there  would  be  force  in  the  objection  that  a  legal  controversy 
was  withdrawn  from  a  court  of  law;  but  tliat  is  not  this  case,  Jior  is  it  o/ 
nich  oases  toe  are  speaking,  'o  *  *  If  the  controversy  be  one  in  which 
a  court  of  equity  only  can  afford  the  relief  prayed  for,  its  jurisdiction  is  un- 
affected by  the  character  of  the  questions  involved." 

In  Reynolds  v.  National  Bank,  112  U.  S.  405,  8.  C.  5  Sup.  Ct.  Rep. 
213,  it  is  held  that  the  legislation  of  the  state  may  be  looked  to,  to 
ascertain  what  constitutes  a  cloud  upon  a  title,  and  that  what  is  de- 
clared to  be  a  cloud  by  state  statute  will  be  removed  by  a  court  of 
the  United  States  sitting  in  equity,  even  though,  in  the  absence  of 
the  statute,  the  defect  was  not  such  as  courts  of  equity  had  recog- 
nized  as  casting  a  cloud  upon  the  title.  The  facta  of  the  ease  did 
not  present  the  qnestion  of  a  speedy  and  adequate  legal  remedy. 

KilUan  t.  Ebbinghaua,  110  U.  S.  568,  S.  G.  4  Sup.  Gt.  Bep.  232, 
and  Fussell  v.  Gregg,  113  U.  S.  650,  S.  C.  5  Sup.  Ct.  Bep.  631,.  re- 
iterate the  rule  to  be  "that  whenever  a  court  of  law  is  competent  to 
take  cognizance  of  a  right,  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate,  and  complete  remedy  without  the 
aid  of  a  court  of  equity,  the  plaintiff  must  proceed  at  law,  because 
the  defendant  has  a  constitutional  right  to  a  trial  by  jury." 

If,  then,  it  be  true  that  the  state  statute  can,  by  enlarging  equitable 
rights  and  remedies,  confer  upon  the  United  States  courts  equitable 
jurisdiction  in  a  case  wherein  there  exists  a  plain  and  adequate  remedy 
at  law,  it  follows  that  indirectly,  but  effectually,  state  legislation  has 
abrogated  section  723  of  the  Bevised  Statutes,  which  expressly  forbids 
the  United  States  courts  from  taking  jurisdiction  in  equity  in  cases 
wherein  the  remedy  at  law  is  adequate,  and  has  annulled  the.oon- 
stitntional  provision  securing  the  light  of  trial  by  jury. 

As  we  construe  the  aUegatiousof  the  bill  filed  in  the  present  canse, 
it  clearly  appears  therefrom  that  complainant  has  a  speedy  and  ade- 
quate remedy  at  law  to  settle  the  question  of  title  and  right  of  pos* 
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session  of  the  realty  in  dispute  between  the  parties  hereto;  and,  that 
being  so,  it  follows  that  this  court  cannot,  sitting  as  a  court  of  equity, 
entertain  jurisdiction  of  the  cause,  and  the  demurrer  to  the  bill  must 
therefore  be  sustained. 

Breweb,  J.,  concurs. 


>  DOSTBR   V.  ScUIiliT. 

(Oireuii  Court,  D.  Katuat.    Jane  8. 1886.) 

1.  Attorney  and  CotmsEL—ADVTCE— Estoppel. 

While  a  lawyer  does  not  insure  the  correctness  of  his  advice,  yet,  alter  hav- 
inj;  given  it,  he  is  estopped  from  speculating  upon  it  to  the  injury  of  his 
client. 

8.  Same— Incorrect  Advice,  in  Good  Faith— Effect  of  Attorney's  Subsb- 
QUENT  Profit  by  it — Essential  Conditions. 

When  a  lawyer  ignorantly  and  mistakenly,  yet  honestly,  gives  advice,  and 
thereafter  enters  upon  a  speculation  in  respect  to  the  property,  the  subject- 
matter  of  the  advice,  the  law  holds  him  as  an  agent  for  his  client,  and  holds 
the  speculation  as  only  for  the  benefit  of  the  client.  But  if,  when  giving  the 
advice,  the  lawyer  at  that  time  understood,  not  that  he  was  regularly  em- 
ployed to  do  so.  and  if  the  advice  was  an  answer  abstractly  correct  to  a 
question  put  generally,  and  not  with  all  the  facta  and  circumstances  of  the 
case  stated,  the  above  principle  does  not  apply. 

In  Equity. 

J.  J,  Buck  and  W.  H.  Rostington,  for  complainant. 

L.  F.  Vuller,  for  defendant. 

£reweb,  3.  The  facts  in  this  case  are  these :  A  man  named  Chris- 
tie was  the  holder  of  a  large  body  of  land  in  Marion  county,  including 
therein  the  tract  upon  which  the  mortgage  in  controversy  is  sought 
to  be  foreclosed.  On  November  29,  1879,  he  executed  a  note  for 
f  1,973  to  a  man  named  Gregg.  Both  of  these  parties  lived  in  Can- 
ada. On  February  20,  188U,  Christie  acknowledged  and  delivered,  a 
mortgage  on  this  tract  to  secure  such  note.  That  mortgage  was  re- 
corded March  8,  1880.  It  was  sigued  and  acknowledged  by  him  on 
February  20th,  though  not  signed  or  acknowledged  by  bis  wife  until 
February  24th,  but  in  fact  it  was  delivered  to  the  mortgagee  on 
February  20th,  or,  rather,  delivered  to  his  agent,  and  this  agent  aft- 
erwards went  and  got  the  wife's  signature.  It  was  delivered  in  lieu 
of  a  mortgage  which  had  been  executed  in  November  prior,  and  re- 
turned. So  that  this  Mr.  Gregg  had  a  mortgage  in  his  possession, 
acknowledged  by  the  mortgagor  on  the  twentieth  day  of  February, 
1880.  On  the  twenty-third  of  February,  three  days  after  he  received 
the  mortgage,  an  attachment  was  placed  upon  this  land  by  a  man 
named  Leonard.  The  mortgage  was  therefore  executed  and  delivered 
by  the  mortgagor  himself  three  days  before  the  attachment,  but  not 
recorded  until  about  eight  days  thereafter.     That  attachment  suit 
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vas  proseeated  to  judpnoaeni,  the  property  sold,  and  pdrchased  by  th« 
defendant.  Thereafter  Mr.  Doster  became,  by  purchase  of  Mr. 
Gregg,  the  owner  of  that  mortgage,  and  brings  this  salt  to  foreclose. 

The  first  question — which  is  now  hardly  a  question — is  whether 
bis  mortgage  is  prior  to  that  attachment.  The  case  of  Holden  v. 
Garrett,  23  Kan.  98,  disposes  of  that  question;  and  it  holds  that  the 
mortgage,  having  been  executed  and  delivered  before  the  levy  of  the 
attachment,  is  the  prior  lien. 

After  that  attachment  had  been  pushed  to  judgment,  and  just  prior 
to  the  sale,  this  state  of  facts  arose,  and  creates  the  embarrassing 
question  in  the  case :  Mr.  Christie  was  the  owner  of  a  large  body  of 
land  covered  by  several  liens,— different  tracts,  covered  by  different 
liens.  Mr.  Doster,  the  plaintiff  in  this  case,  was  counsel  for  some  of 
the  lienholders,  though  not  counsel  for  Mr.  Christie,  nor  for  Mr. 
Leonard.  In  foreclosing  these  liens,  of  course  he  was  anxious  to  find 
somebody  to  purchase.  Mr.  Scully,  who  is  a  large  landed  property 
owner  in  Marion  county,  also  owning  lands  in  Illinois,  was  induced 
to  investigate  the'snbject.  One  of  his  agents,  Mr.  John  Scully,  came 
out  in  May  or  the  forepart  of  June,  and  looked  the  land  over.  He 
went  back,  and  repeated  to  his  partner  in  Illinois,  and  on  the  twenty- 
second  day  of  June  Mr.  Koehnle,  accompanied  by  a  Mr.  Schwerdt* 
feger,  arrived  in  Marion  Centre,  coming  to  look  up  these  Christie  lands, 
with  a  view  to  their  purchase.  Mr.  Koehnle  had  been  in  the  real* 
estate  business  for  some  years,  and  was  a  general  agent  for  Mr. 
Scully,  looking  after  his  property  in  Illinois  and  elsewhere.  The 
sale  of  the  bulk  of  these  lands,  though  not  of  the  tract  covered  by  the 
attachment,  was  to  take  place  on  the  twenty-fourth  of  June.  Mr. 
Koehnle  and  Mr.  Sohwerdtfeger  reached  Marion  Centre  on  the  22d, 
in  the  evening.  The  23d  they  went  through  the  records  of  the 
county,  examining  the  title.  On  the  24:th  they  visited  Mr.  Doster's 
office.  And  Mr.  Koehnle  testiiiea  that  he  intending  to  leave  town, 
and  not  be  present  on  the  fifth  of  July,  when  the  property  in  the  at- 
tachment suit  was  to  be  sold,  employed  Mr.  Doster  in  the  matter, 
first  asking  bim  whether  the  Gregg  mortgage  was  a  lieu  prior  to  the 
attachment;  that  Mr.  Doster  told  him  it  was  not;  and  that  he,  rely- 
ing upon  that,  left  with  Mr.  Doster  instructions  to  buy  the  land  at 
the  attachment  sale,  and  it  was  bought. 

Now,  the  defendant  relies  upon  this  proposition :  That  an  attorney 
is  bound  by  the  advioe  which  he  gives  his  client,  and  that,  having  given 
advice  of  a  certain  character,  he  cannot  thereafter  deal  with  the 
property,  the  subject-matter  of  the  advice,  to  his  own  personal  gain, 
and  the  prejudice  of  the  client  who  has  acted  upon  his  advice.  His 
claim  is:  "Mr.  Doster  said  to  me  that  that  mortgage  was  an  infe- 
rior lien  to  the  attachment.  I  relied  upon  that  advice,  bought  the 
land;  and  no^  Mr.  Doster  cannot  turn  round,  buy  that  mortgage  for 
a  song,  and  foreclose  it  against  my  laud."  Well,  the  proposition  of 
law  is  beyond  any  question.    There  is  such  an  obligation  resting  upon 
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a  lawyer  to  his  client  tliftt,  \rhile  he  does  not  inanre  the  oorreotneas 
of  his  udvice,  yet,  after  having  given  it,  he  is  estopped  from  specnlat- 
ing  upon  it  to  the  injury  of  bis  client.  Of  ooarse,  the  question  arises 
in  two  foirms.  It  may  be  a  case  where  the  eounsel  knowingly  and 
intentionally  gives  false  advice  with  a  view  of  personal  speculation 
thereafter.  In  such  a  case  as  that,  the  law  is  emphatic  that  he  takes 
nothing  by  his  subsequent  speculation;  that  he  forfeits  the- money  he 
has  paid;  and  that  all  iuures  to  the  benefit  of  the  client.  The  other 
case  is  where  a  lawyer,  ignorantly  and  mistakenly,  yet  honestly,  gives 
advice,  and  thereafter  enters  upon  a  speculation  in  respect  to  the 
property  the  subject-matter  of  the  advice;  and  there  the  law  treats 
him  as  an  agent  of  his  client,  and  hold  his  speoolation  as  only  for 
the  benefit  of  the  client.  There  would  not  be  any  dispute,  I  presume, 
among  members  of  the  bar  generally,  as  to  the  correctness  of  these 
propositions  of  law,  and  the  necessity  of  strict  adherence  to  them  in 
all  eases.  It  is  the  foundation  of  the  confidence  which  ought  to  ex. 
ist  between  counsel  and  client,  and  which  can  alone  enable  counsel 
to  act  freely  and  fully  for  the  benefit  of  the  client.^ 

Now,  that  Mr.  Ooster  did  not  intentionally  misrepresent  the  law  to 
his  client ;  that  he  did  not  misrepresent  the  matter  knowingly,  and 
for  the  purposes  of  subsequent  speculation, — is  perfectly  apparent. 
A  multitude  of  circumstances  show  that.  In  the  first  place,  he  had 
no  interest  in  the  Gregg  mortgage,  or  in  Mr.  Christie,  the  mor^agor. 
He  not  only  had  no  knowledge  of  the  mortgagee, — no  certainty,  or 
even  probability,  that  he  would  thereafter  acquire  an  interest  in  that 
mortgage,  or  have  anything  to  do  with  the  mortgagee, — but,  on  the 
other  band,  be  was  interested  pecuniarily  in  securing  such  a  client 
as  Mr.  Scully,  who  had  large  interests  in  Marion  county,  and  was 
the  prospective  buyer  of  further  interests,  which,  in  the  very  nature 
of  things,  would  make  him  desirable  as  a  client.  Under  those  oir> 
cumstances,  it  is  not  to  be  supposed  that  any  man  of  ordinary  sense 
would  deliberately  misrepresent  the  law  to  one  whom  he  was  seeking 
as  a  client,  in  the  possible  and  purely  speculative  hope  that  be  might, 
some  time  in  the  future,  acquire  an  interest  from  a  stranger  in  an 
outstanding  mortgage.  Further,  if  be  was  intending  wrong,  how  easy 
it  would  have  been  for  him  to  purchase  this  mortgage  from  Mr. 
Gregg  through  somebody  else,  have  the  transactions  conducted  in  the 
name  of  a  third  party,  and  himself  never  figure,  and  so  never  be  known 
as  having  any  interest  in  the  mortgage;  whereas,  he  directly  par- 
chased  the  mortgage  from  Mr.  Gregg  for  his  wife,  and,  when  this 
question  arose,  took  it  from  his  wife  to  himself.  So  that  his  conduct, 
giving  him  credit  for  half  common  sense,  is  irresistible  demonstration 
to  me  that  there  was  no  thought  on  his  part  of  any  wrong  towards 
his  client. 

Was  there  in  fact  any  information  given  by  counsel  to  client  in  re- 
Bpect  to  the  matter  of  law  ?  This  is  a  difficult  question.  Mr!  Koehnle 
ewears  that  he  consulted  Mr.  Doster  on  the  morning  of  the  twenty* 
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fourth  of  June,  and  asked  him  whether  the  Gregg  mortgage  vas  prior 
to  the  attachment  lien,  and  was  told  that  it  was  not;  and  that,  re- 
lying upon  that,  be  left  instructions  with  Mr.  Ooster  to  buy  this  prop* 
erty  on  the  fifth  of  July.  Mr.  Sohwerdtfeger  testifies  that  he  was  in 
the  office  with  Mr.  Koehnle  on  the  morning  of  the  24th,  and  that  he 
heard  a  conversation  of  similar  import.  Mr.  Koehnle  swears  that  on 
tbe  morning  of  the  26th  he  again  visited  Mr.  Doster,  and  Hgain  had 
a  similar  conversation.  Mr.  Doster  swears  there  was  nothing  of  tbe 
kind ;  that  he  never  gave  him  any  advice  of  that  character, — never 
gave  him  any  advice  at  all  in  respect  to  the  Gregg  mortgage,  or  as 
to  whether  it  was  a  lien  prior  to  the  attachment. 

Well,  there  are  two  witnesses  against  one.  The  testimony  of  the 
witnesses,  so  far  as  yon  can  gather  it  from  tbe  reading  of  these  volnmi* 
nous  depositions,  is  of  a  kind  which  commends  itself  to  one's  judg" 
ment.  It  does  not  appear,  upon  the  face  of  it,  as  the  testimony  of 
men  that  are  intending  to  deceive  the  court  by  statements  other  than 
such  as  are  true  in  their  recollections.  This  makes  it  embarrassing, 
and  I  have  striven  to  see  if  I  could  find  from  tbe  testimony  any  solu- 
tion  of  tbe  manifest  conflict  between  these  apparently  credible  wit* 
nesses,  and  determine  what  the  real  truth  was. 

It  appears  that  Mr.  John  Scully,  the  partner  of  Mr.  Koehnle,  had 
visited  Marion  county  in  thelatterpartof  May,  or  early  part  of  June, 
prior  to  this.  He  went  there  for  the  purpose  of  examining  the  title 
to  these  lands.  He  went  to  the  register  of  deed's  office,  and  looked  up 
the  title,  and  carried  home  some  memoranda.  He  visited  Mr.  Doster, 
not  as  a  client,  but  was  about  the  office  as  a  stranger  naturally  migbi 
be.  Mr.  Koehnle  came  the  twenty-second  of  June.  He  was  a  real- 
estate  agent.  He  was  familiar  with  the  examination  of  titles.  Mr. 
Sohwerdtfeger  was  a  young  lawyer  who  came  with  him  from  Illinois. 
They  spent  the  twenty-third  of  June  in  the  register  of  deed's  office, 
and  in  the  office  of  the  clerk  of  the  district  court,  examining  these 
titles,  making  their  own  abstracts,  or  memorania, — ^forming  their  own 
judgment  as  to  tbe  titles;  claiming  (Mr.  Koehnle  did)  that  as  to  the 
general  run  of  titles  ^e  was  competent  to  determine,  but  as  to  mat* 
ters  of  local  law  declaring  that  he  was  not  familiar,  and  depending 
upon  counsel  here  for  those  matters.  "On  tbe  momii)g  of  the  24th," 
(and  I  quote  his  exact  language,)  as  he  says,  "I  called  on  Mr.  Doster, 
— on  the  morning  of  tbe  sale, — with  Mr.  Schwerdfeger,  to  agree  upon 
the  amounts  that  I  was  to  bid  for  the  land.  I  told  him  that  the  sale 
of  this  land  would  be  on  tbe  fifth  of  July,  and  that  I  would  have  to 
get  him  to  attend  to  it,  and  bid  in  the  land  for  Mr.  William  Scully,  if 
he  was  satisfied  that  the  Gregg  mortgage,  which  was  filed  after  the 
attachment  bad  been  levied,  would  out  no  figure  in  the  case,  and  that 
Mr.  Scully  would  be  safe  in  baying  the  land;  to  which  Mr.  Doster 
repUed  that  the  attachment  levy  had  priority  over  the  mortgage." 
Mr.  Schwerdtfeger  is  not  very  distinct,  but  he  recollects  some  remarka 
of  that  kind.  And  it  appears,  further,  from  Mr.  Keohnle's  testimony^ 
v.27F.no.l2— 50 
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tiB  follows :  "Did  you  give  the  complainant  a  statement  of  the  facts 
as  to  the  date,  time  of  filing,  and  all  other  necessary  information  apoa 
which  he  could  base  an  opinion  as  to  the  priority  between  the  Gregg 
and  Leonard  lien  ?  Answer.  I  did  not,  but,  from  the  converdation 
we  had,  it  seemed  that  Mr.  Doster  knew  all  about  the  ease,  having 
had  the  conversation  with  Mr.  SouUy  a  few  weeks  before."  Mr. 
Scully  (the  gentleman  referred  to)  is  dead.  His  testimony  is  not 
to  be  had. 

So  that  it  appears,  by  Mr.  Eoehnle's  own  statement,  that  he  gave 
Mr.  Doster  no  data.  He  had  no  abstract.  He  showed  him  nothing 
as  to  the  facts  of  the  case ;  but,  as  he  thought,  Mr.  Doster  seemed 
to  know,  all  the  facts.  Mr.  Doster  testifies  that  he  knew  nothing 
about  the  case;  never  examined  the  records;  that  he  had  no  convert 
sation  with  Mr.  Scully  in  reference  to  that  attachment ;  and  that  he 
did  not  have  this  kind  of  a  conversation  with  Mr.  Eoehnle.  He  says, 
in  his  testimony,  which  is  carefully  given,  that  it  is  very  possible  some 
one,  perhaps  Mr.  Koehnle,  may  have  asked  him  the  question:  which 
had  the  priority,  an  attachment  levied,  to-day,  or  a  mortgage  filed  to- 
morrow ?  and  he  may  have  answered  such  a  question ;  and  this,  tnk* 
ing  Mr.  Eoehnle's  own  statement  of  what  took  place,  seems  to  me  to 
be  the  correct  explanation  of  the  transaction ;  that  Mr.  Koehnle  go- 
ing  there,  knowing  that  Mr.  Doster  bad  several  claims  upon  the 
Christie  land,  and  was  interested  in  their  sale,  took  it  for  granted 
that  Mr.  Doster  knew  all  about  this  particular  tract,  and  may  have 
asked  him  some  such  general  question.  Up  to  that  morning  it  is  not 
claimed  that  there  had  been  any  relation  of  attorney  and  client. 
That  was  the  initial  of  such  relationship. 

It  is  that  explanation  which  gives  a  fair  and  reasonable  interpre- 
tation to  the  testimony  of  both  Mr.  Doster  and  Mr.  Eoehnle.  It  is 
not  pretended  but  that  Mr.  Eoehnle  himself  did  examine  the  register 
of  deed's  office.  He  went  there  for  that  purpose.  He  relied  upon 
his  own  judgment  upon  the  general  run  of  the  title.  The  law  in  Illi* 
nois,  under  the  same  circamstances,  would  have  given  the  attachment 
priority  to  the  mortgage.  Mr.  Schwerdtfeger,  (a  yonng  man  who  was 
with  him,)  an  Illinois  attorney,  advised  him,  as  he  says,  that  the  at- 
tachment was  prior  to  the  mortgage;  at  least,  that  that  was  the  Ilii- 
uois  law. 

At  the  same  time  that  Mr.  Eoehnle  made  the  arrangement  with 
Mr.  Doster  for  buying  in  the  land,  Mr.  Doster,  as  he  says,  told  him 
that,  having  varied  interests  to  look  after  in  respect  to  these  Christie 
lands,  he  wanted  all  instructions  from  his  various  clients  put  in  writ- 
ing. He  asked  him  to  write  just  what  &e  wanted  him  to  do;  and 
Mr.  Eoehnle  sat  down  in  his  office,  and,  upon  one  of  his  letter-head 
tablets,  wrote  the  instructions  in  reference  to  the  same.  In  those 
instructions  that  which  was  sought  from  Mr.  Doster  was  the  regular- 
ity of  judicial  proceedings.  Further  than  that,  the  case  of  Holdtn 
V.  Oarrett  had  been  decided  at  the  July  term  of  the  supreme  court, 
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prior  to  this  time.  That  fact  was  known  to  VLt.  Doster.  If  a  fall 
statement  of  the  facts  was  presented  to  him,  it  is  not  to  be  presumed 
that  a  lawyer  of  his  intelligence  and  familiarity  with  decisions  of  the 
supreme  coart  woald  have  given  advice  to  the  contrary.  Farther,  he 
had  himself,  in  the  Marion  county  district  court,  a  year  or  two  pre- 
Tions  to  this  time,  contested  successfully  for  the  same  determination. 
It  was  a  matter,  therefore,  with  which  be  was  familiar;  and,  nnless 
yon  impute  to  him  intentional  wrong  in  the  matter,  it  can  hardly  be 
supposed  possible  that,  with  all  the  facts  presented  to  him  in  refer* 
enee  to  that  title,  he  could  have  given  the  advice  which  Mr.  Koehnle 
says  he  did  give.  Still  farther,  the  mortgage  was  acknowledged  by 
the  husband  on  the  twentieth  of  February,  three  days  before  the  at- 
tachment; by  the  wife,  on  the  24th;  and  it  is  more  than  possible 
that  the  parties  relied  upon  the  date  of  such  acknowledgment  aa  well 
as  upon  the  recording  after  the  levy. 

The  whole  series  of  the  correspondence  between  the  parties  is  here> 
Thereafter  Mr.  Doster  acted  for  Mr.  Scully  in  various  matters,  and 
there  are  several  passages  which  seem  to  carry  the  idea  that  Mr. 
Scully  was  looking  to  Mr.  Doster  as  his  general  counsel.  It  is  con- 
ceded, however,  by  Mr.  Eoehnle,  that  up  to  this  time  there  was  no 
relationship  of  counsel  and  client;  and  when  he  says  that  he  showed 
him  no  abstract,  and  that  Mr.  Doster  seemed  to  talk  as  though  he 
knew  it  all,  and  Mr.  Doster  affirms  that  he  knew  nothing  about  the 
matter,  the  only  reasonable  explanation,  consistent  with  good  faith 
and  honesty  on  the  part  of  the  various  parties,  is  that  some  such 
question  as  ha^been  suggested  was  propounded.  Mr.  Eoehnle  may 
have  said  that  the  title  was  all  right,  except  that  a  mortgage  was 
filed  after  the  levy;  perhaps  may  have  said  that  it  was  acknowledged 
after.  Under  those  circumstances  Mr.  Doster's  saying  to  him  that  the 
attachment  was  prior  to  the  mortgage,  only  gave  information  which 
was  correct,  upon  the  facts  presented. 

One  other  consideration  should  be  noticed :  Before  a  lawyer  is 
punished  by  the  enforcement  of  this  strict  rule,  it  should  be  made 
satisfactorily  to  appear  that  he  did  give  information, — that  he  gave 
it  as  counsel,  and  upon  facts  presented  to  him  fully  and  correctly  by 
his  client.  Any  general  opinion  as  to  the  law,  given  by  counsel  upon 
a  half  statement  of  the  facts  by  the  client,  ought  not  to  prejudice  the 
counsel.  It  is  very  evident  that  these  gentlemen  went  to  Marion 
county,  not  looking  to  Mr.  Doster  to  protect  their  interests  in  all 
matters,  believing  themselves  competent  as  real-estate  men,  and  re- 
lying upon  their  own  judgment;  that  they  were  in  that  business; 
and,  before  they  can  hold  him  to  such  a  rigorous  doctrine,  it  seems 
to  me  they  should  make  it  clear  that  they  presented  to  him,  as  their 
counsel,  the  full  facts,  and  got  his  opinion  thereon.  This  is  not 
proved.  At  least,  it  is  probable,  in  my  judgment,  that  nothing  of 
that  kind  took  plaoe ;  and,  as  the  harden  is  upon  them,  their  de- 
fense mast  ftiil. 
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One  other  matter :  There  were  tax-sale  certificates  outstanding, 
held  by  Mr.  Edward  Wilder,  of  Topeka.  Mr.  Doster  was  asked  aboat 
these  sales.  He  advised  that  they  were  illegal,  because  the  taxes 
were  excessive.  His  advice  was  correct.  After  this  land  was  pur« 
«hased  at  the  sheriff's  sale  Mr.  Koehnle  wrote  to  Mr.  Doster  to  see  if 
he  could  not  buy  the  tax- sale  certificates  from  Mr.  Wilder,  and  there- 
after get  a  deed;  and  he  did  so.  I  do  not  see  that  that  prejudices 
Mr.  Doster's  right  to  foreclose  this  mortgage.  The  tax  deed  magr 
be  in  form,  but  it  is  not  yet  protected  by  the  statute  of  limitations. 
While  the  deed  cannot  stand  as  a  deed  to  defeat  this  foreclosure,  yet 
the  tax  lien  has  not  been  destroyed.  The  defendant  was  under  no 
obligations  to  pay  these  taxes, — taxes  which  accrued  prior  to  his  pur- 
chase at  the  sheriff's  sale.  I  think  that  the  deed  should  be  set  aside, 
and  the  taxes  adjudged  a  lien  prior  to  the  mortgage.  So  there  will 
be  a  decree  in  favor  of  the  plaintiff  for  foreclosure  of  the  mortgage, 
giving  a  lien  subsequent  to  these  taxes. 


Habdt  v.  Libebty  Hilt.  Consolidated  Min.  &  Watbb  Go.  and 

others. 

(Circuit  Court.  D.  California.    May  16, 1886.) 

1.  Injottction— Modification  op  Ordeh— teBviCB  or  Papkiib. 

The  rules  and  practice  of  the  circuit  coort  of  the  Ninth  circuit,  on  an  order 
to  show  cause  wliy  an  injunction  should  not  be  modified,  reljuire  copies  of  aU 
the  moving:  papers  to  be  served  with  the  order;  and  mere  snpporting  affidavits 
cannot  be  tiled  in  opposition  to  the  affidavits  showing  cause,  where  the  latter 
only  controvert  the  moving  affidavits,  and  do  not  set  up  any  new  affirmative 
matter  constituting  a  defense. 

3.  Mines  and  Mmmo  Claims— MiNmo  Debris— iMPOUHDnia  Dahs. 

Ho  dam  for  impounding  mining  debrit,  erected  in  mountain  rivers,  should 
be  held  sufficient  to  protect  riparian  and  other  proprietors  below,  where  the 
determination  of  their  sufficiency  rests  upon  the  opinions  Of  engineers,  ap- 
parently equally  intelligent,  and  those  opinions  are  at  variance;  nor  upon  aay 
evidence  not  nf  the  most  unquestionable  and  satisfactory  character. 

3.  Same. 

It  is  not  the  province  of  the  court  to  speculate  upon  the  sufficiency  of  means 
adopted  by  trespassers  for  the  protection  of  parties  trespassed  upon,  or  the 
sufficiency  of  such  means  to  resist  the  action  of  the  forces  of  nature,  where 
the  data  for  a  correct  determination  are  uncertain  and  unreliable,  and  where 
an  error  in  judgment  Is  liable  to  work  great  injury  to  the  latter. 

In  Equity. 

A.  L.  Rhodes  and  A.  L.  Hart,  for  complainuit. 

James  K.  Byrne,  for  respondent. 

Sawyer,  J.  This  is  a  suit  similar  to  the  somewhat  noted  Mining 
Debris  Case,  9  Sawy.  441,  S.  G.  18  Fed.  Bep.  763,  to  enjoin  defend- 
ants from  discharging  the  debris  resulting  from  hydraulio  mining 
into  Bear  river,  by  means  of  which  it  is  carried  down  and  deposited 
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uponthe  lauds  ofcomplainftnt-,  who  is  a  riparian  proprietor  in  the 
Sacramento  valley,  on  the -river  below.  A  pteiiminary  injanctioa 
having  been  granted,  one  of  the  defendants,  the  Liberty  Hill  Gonsol* 
idated  Mining  and  Water  Company  constructed  a  dam  across  the 
river  in  the  canon  below  its  mines  for  the  purpose  of  impounding  the 
debris  resulting  from  its  mining  operations,  and  preventing  it  from 
flowing  down  the  river,  and  injuring  complainant.  It  now  moves  for 
a  modification  of  the  injanction  on  that  ground,  so  as  to  be  per- 
mitted to  proceed  with  its  mining.  The  defendant  moves  upon  two 
affidavits  of  its  engineers,  describing  the  dam  and  its  mode  of  con- 
struction, and  declaring  their  opinion  that  it  is  wholly  sufficient  to 
permanently  impound  the  debris  and  obviate  all  injury  for  the  future. 
Complainant,  in  opposition,  presents  affidavits  of  two  other  engi- 
neers, who  give  their  account  of  the  construction  and  character  of 
the  dam,  and  express  a  decided  opinion  that  the  dam  is  wholly  in- 
sufficient to  accomplish  the  intended  purpose.  The  defendant  re- 
plies by  affidavits  of  seven  other  parties  sustaining  the  position  of 
defendant,  and  contradicting  complainant's  affidavits  in  some  par- 
ticulars, to  which  complainant  again  responds  by  several  counter- 
affidavits.  The  second  batch  of  both  respondent's  and  complainant's 
affidavits  is  objected  to  by  the  opposing  party  as  not  being  admis- 
sible under  the  rules  and  practice  of  the  court.  The  respondent  in 
the  case  is  the  moving  party,  and  the  rules  and  practice  in  this  court 
require  that  all  the  papers  and  affidavits  upon  which  the  motion  ia 
based  shall  be  served  with  the  notice  of  motion  or  order  to  show 
cause,  and  that  supporting  affidavits  will  not  afterwards  be  received, 
unless,  in  the  discretion  of  the  court,  the  moving  party  is  permitted 
to  reply,  where  the  other  party  sets  up  new  affirmative  matter  consti' 
ivting  a  good  answer  to  the  application.  In  this  case  the  second  batch 
of  affidavits  £led  in  response  to  complainant's  affidavits  in  answer  to 
the  order  to  show  cause  all  related  to  the  character,  structure,  and  - 
sufficiency  of  the  dam  for  the  purpose  intended,  and  cover  the  same 
ground  precisely  as  the  moving  affidavits,  only  they  go  more  mi- 
nutely into  the  particulars  of  the  facts,  in  response  to  the  more  par- 
ticular statement  of  facts  given  in  the  complainant's  affidavits,  and 
state  the  then  present  condition  of  the  dam.  We  do  not  think  the 
complainant's  affidavits,  in  response  to  the  order  to  show  cause, 
presented  any  new  affirmative  matter  constituting  a  defense,  within  the 
meaning  of  the  rules  and  practice  of  this  court,  that  should  entitle 
the  moving  party  to  reply.  If  the  respondent  desired  to  use  them, 
we  think  these  supporting  affidavits,  so  far  as  they  relate  to  the  con- 
dition of  the  dam  at  the  time  the  order  to  show  cause  was  obtained, 
should  have  been  served  as  a  part  of  the  moving  papers,  so  that 
complainant  could  have  an  opportunity  to  reply  specifically  to  each 
fact.  The  affidavits  are  ex  parte,  no  opportunity  for  cross-exami' 
nation  having  been  afforded.  As  they  were  not  served  as  a  part  of 
the  moving  papers,  if  they  are  to  be  considered  at  all,  or  even  so  far 
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as  tbey  relate  to  the  subsequent  condition  of  the  dam,  we  think  the 
second  batch  of  affidavits  in  response  should  also  be  considered. 

The  respondent  originally  rested  its  application  upon  the  two  affida- 
vits of  the  engineers,  which  its  counsel,  doubtless,  deemed  sufficient, 
describing  the  plan  and  construction  of  the  dam,  and  giving  their 
opinion  of  its  operation  and  efficiency,  and  the  complainant  in  the 
bill  put  in  two  counter-affidavits  of  other  engineers,  controverting 
the  positions  in  some  particulars  of  their  opponents.  Complainant 
might  well  be  content  to  oppose  bis  two  witnesses  to  the  two  of  the 
moving  party  upon  the  points  covered  by  the  affidavits,  when  he 
would  not  have  done  so  had  they  been  supported  in  their  position 
by  seven  other  witnesses.  To  receive  these  seven  supporting  af. 
fidavits,  and  reject  those  offered  by  complainant  to  contradict  them 
and  support  his  own,  would  be  giving  respondent  an  unfair  and  in- 
equitable advantage.  If  one  set  of  supporting  affidavits  is  consid- 
ered, the  other  must  be  also,  and,  as  there  are  some  peculiarities  in 
the  case,  it  is  perhaps  best  to  consider  both.  But,  under  the  view 
we  take  in  this  particular  case,  it  is  a  matter  of  little  consequence, 
dxcept  so  far  as  it  is  desirable  to  insist  upon  correct  practice,  how 
we  rule  on  this  point,  for  the  result  must  be  the  same  in  either  event. 

Upon  the  affidavits  of  the  moving  party,  both  originally  and  sub- 
sequently filed,  taken  either  with  all  the  affidavits  of  the  complainant, 
or  with  the  affidavits  of  the  two  engineers  alone,  presented  by  him, 
we  are  by  no  means  satisfied  that  the  dam  in  question — a  dam  40 
feet  high,  erected  on  a  bed  of  debris  already  60  feet  deep,  brought 
down  from  the  mines  as  the  result  of  previous  washing — is  sufficient 
to  either  permanently,  or  for  any  considerable  period  of  time,  ac- 
complish the  intended  purposes,  and  adequately  protect  the  com- 
plainants from  the  mining  debris  to  be  discharged  into  Bear  river. 
In  the  face  of  the  conflicting  views  of  engineers  on  the  subject,  it  is 
'impossible  to  be  satisfied  of  the  sufficiency  of  this  dam.  The  whole 
matter  rests  in  mere  opinion.  We  have  no  right  to  blindly  speculate 
upon  matters  of  such  consequence.  With  our  limited  facilities,  we 
cannot  foresee,  with  reasonable  certainty,  what  may  occur  in  these 
mountain  rivers,  confined  in  deep  canons,  which  sometimes  become 
irresistible  torrents. 

Nothing  short  of  the  attribute  and  prescience  of  omniscience  is 
equal  to  the  task  of  determining  the  absolute  sufficiency  of  such  a 
dam,  and  nothing  should  be  accepted  as  sufficient,  except  upon  the 
most  indisputable  and  demonstrative  evidence.  Where  the  earth  and 
other  material  displaced  in  mining  are  removed  from  their  bed,  and 
cast  into  the  main  rivers  in  the  mountains,  they  at  once  become  sub- 
ject to  the  operation  of  the  tremendous  forces  of  nature,  against 
which  tbe  puny  efforts  of  man  can  interpose  but  feeble  barriers,  at 
best, — can  accomplish  but  little.  A  small  beginning,  arising  from 
slight  causes,  originating  in  accident  or  design,  or  from  the  active 
forces  of  nature,  may  soon  develop  into  a  destructive  breach  in  a  dam 
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like  that  in  question. '  Malice  may  instigate  the  applibationi  of  dyna- 
mite, and  the  bibwing  up  of  the  dam,  as  was  claimed  by  the  owners 
to  be  the  case — although  it  is  not  a  linown  fact — with  the  English  dam 
some  three  years  ago,  and  is  now  claimed  with  respect  to  the  debris 
dam  in  Humbug  canon.  The  English  dam  had  been  constructed 
with  the  highest  degree  of  engineering  skill,  by  parties  whose  highest 
interetta  required  that  it  should  be  absolutely  sufficient  and  safe 
under  aU  contingencies ;  yet,  through  accident,  malice,  the  forces  of 
nature,  or  some  other  cause  unknown,  it  gave  way,  and  precipitated 
its  destructive  flood  of  water,  in  10  hours,  upon  the  plains  85  miles 
distant  below,  breaking,  in  several  places,  where  the  water  channel 
vaa  more  than  a  mile  wide,  levees  that  had  withstood  the  ordinary 
floods  of  the  rainy  seasons,  and  doing  great  damage  to  the  surround- 
ing country.     Debria  Case,  9  Sawy.  484;  8.  0.  18  Fed.  Eep.  766. 

The  lamentable  failure  of  the  state  in  bailding  debris  restraining 
dams  under  the  direction  of  its  own  engineers,  after  an  expenditure 
of  half  a  million  of  dollars,  and  the  equally  unsuccessful  efforts  of 
private  mining  companies  e^own  in  the  Debris  Case,  9  Sawy.  480, 8. 
C.  IS  Fed.  Bep.  763,  furnish  a  warning  against  relying  too  confidently 
upon  the  skill  or  opinions  of  engineers,  however  eminent.  The  re- 
straining and  impounding  dams  erected  by  the  state,  ^hose  interest 
it  was  to  make  them  sufficient,  were  in  the  plains,  on  comparatively 
low  grades.  That  of  the  English  dam,  doubtless,  was  in  a  more  dif- 
ficult position,  and  was  a  water  dam  merely.  These  were  on  a  larger 
scale,  it  is  true,  and,  possibly,  some  of  them'  in  more  dangerous  po- 
sitions, than  the  present  one;  but,  if  so,  it  is  only  a  difference  in  de- 
gree. The  same  principles  of  physios  and  dynamics  underlie  and 
control  and  govern  them  all.  It  is  not  for  us,  with  our  limited  fac- 
nlties,  to  estimate  and  speculate  upon  possibilities,  and  measure  off 
and  lay  down  a  line  indicating  just  how  far  trespassers  may  encroach 
upon  the  domain  and  overpowering  forces  of  nature,  within  the  sup- 
posed limits  of  reasonable  possibility  or  probability,  with  safety  to  the 
rights  of  the  parties  below  upon  whom  the  trespasses  are  committed. 
A  court  having  power  to  enjoin  the  nuisance  might,  with  just  as  much 
propriety,  refuse  an  injunction  against  the  erection  by  the  owner  on  bis 
own  premises  of  a  magazine  for  the  storage  of  gunpowder  and  dyna- 
mite, adjoining  and  next  to  his  neighbor's  house,  upon  the  evidence 
of  experts  in  the  matter  that  the  magazine  is  constructed  with  the 
most  perfect  skill,  and  that  it  is  and  will  be  guarded  by  all  the  means 
for  securing  safety  known  to  science.  Such  a  magazine  might  never 
explode,  yet  it  is  liable  to  explode  at  any  moment.  And  the  same 
would  be  true  of  one  of  these  restraining  debris  dams,  built  across 
one  of  these  main  mountain  rivers,  liable  to  become  roaring  torrents. 
It  might  not  give  way  for  years,  yet  it  is  liable  to  do  so  at  any  time 
daring  a  flood. 

If  restraining  dams  must  be  relied  on  by  the  inhabitants  of  the 
valleys  of  California  to  protect  them  from  destruction  from  mining 
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debris,  it  would  seem  that  Enich  dams  eboald  be  consinicted  by  or 
under  the  supervision,  and  in  accordance  with  the  ideas,  of  the  par- 
ties in  danger  and  liable  to  be  injured,  rather  than  under  the  super- 
vision, and  according  to  the  views,  of  those  who  commit  the  tres- 
passes and  perform  the  acts  which  give  rise  to  the  danger,  and  whose 
interests  are  not  endangered,  or  in  any  respect  liable  to  suffer.  The 
party  in  danger  should  be  the  party  to  determine  the  measure  of  his 
protection, — not  the  party  creating  the  danger  for  his  own  benefit. 

It  is  for  the  pecuniary  interest  of  hydraulic  miners  to  get  out  as 
much  of  the  precious  metals  as  possible,  with  the  least  possible  ex- 
pense. The  interests  of  the  moving  party  in  this  matter  are  simply 
to  tide  over  the  present,  and  escape  injunctions  until  its  mines  can 
be  worked  out.  What  happens  afterwards  is  no  concern  of  his.  As 
human  nature  is  constituted,  the  action  of  parties  so  situated,  set  in 
motion  by  an  application  of  the  coercive  powers  of  the  law,  in  the 
erection,  at  their  own  expense,  and  according  to  their  own  ideas,  of 
impounding  dams  for  the  sole  protection  of  the  rights  of  those  upon 
whom  they  commit  trespasses,  should  be  scrutinized  with  jealous  care 
by  those  who  administer  the  lawa,  and  whose  imperative  duty  it  is 
to  see  that  each  man  shall  so  use  his  own  as  not  to  injure  his  neigh- 
bor. It  may  well  be  doubted  whether  any  restraining  dam,  however 
constructed,  across  the  channels  of  the  main  mountain  rivers,  of  a 
torrential  character,  should  be  accepted  by  the  courts  as  a  sufficient 
protection  to  the  occupants  of  land  in  the  valleys  below  liable  to  be 
injured.  But  if  any  are  to  be  accepted,  they  should  only  be  those 
the  ample  sufficiency  of  which  has  been  established  upon  testimony 
of  the  most  unquestionable  and  satisfactory  character.  Nothing 
should  be  left  to  conjecture.  This  is  not  a  matter  of  a  single  dam. 
A  rule  must  be  laid  down  applicable  to  the  entire  gold-bearing  region. 
It  will  be  no  use  to  restrain  one  mine,  if  others  are  allowed  to  run. 
Besides,  it  would  be  unjust.  All  doing  injury  must  be  stopped  co- 
restrained  from  contributing  to  further  injury,  or  none. 

In  discussing  this  subject  in  the  Mining  Debris  Casey  9  Sawy.  537, 
S.  G.  18  Fed.  Bep.  803,  we  said,  respecting  the  general  practicability 
of  building  safe  impounding  dams : 

"As  is  usually  the  case,  the  views  of  different  engineers  and  experts,  dis- 
tinguished In  their  profession,  differ  widely  upon  the  point  of  practicaibility 
and  safety.  The  larger  number  of  witnesses  called,  and  much  the  larger 
amount  of  testimony  in  this  case,  so  far  as  mere  upinion  goes,  are,  doubtless, 
in  favor  of  the  practicability,  if  suffl^ent  means  are  furnisT^d.  But  all  the 
pnieticiil  experiments  heretofore  made,  at  great  expense,  under  the  super- 
vision of  the  state,  and  of  competent  engineers,  have  been  lamentable  fail- 
ures. The  dams  constructed  were,  doubtless,  in  many  particulars  defective. 
But  what  guaranty  has  the  court,  and  tliose  whose  lives  and  property  are  at 
stake,  that  any  future  works  of  the  kind  will  not  also  be  defective?  As  at 
present  advised,  with  some  knowledge  of  the  tremendous  forces  of  nature, 
we  cannot  undertake  to  say,  upon  the  mere  opinion  of  experts  generally  at 
variance,  as  in  this  case,  however  competent,  that  the  sclieme  would  beprac- 
.icable  and  safe.    We  cunnot  define  in  advance  w^  *  works  shall  be  sufB- 
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cient,  and  authorize  the  continuance  of  the  acts  complained  of  upon  the  per- 
formance of  any  prescribed  conditions.  In  view  of  past  experience  here  and 
elsewhere,  with  the  damming  up  of  waters,  and  of  the  wide  difference  of 
opinion  of  competent  engineers  on  the  subject,  it  is  clear  that  toe  should  not 
be  Jtuttfied  in  un  attempt  to  prescribe  in  adoaiice  any  kind  of  a  dam  under 
which  a  large  community  shall  be  oompelled  to  live,  in  dread  of  a  perpetual, 
teriously  atarmiug,  and  ener  present,  tnenace." 

My  assaciate  added : 

"Besides,  it  is  a  very  serious  question  in  my  mind  whether  any  person  or 
community  can  or  ought  to  be  required  to  submit  to  the  continuous  peril  of  liv- 
ing under  or  below  such  a  dam  as  this  must  necessarily  be,  if  it  is  made  liigli 
enough  to  impound  the  coarse  material;  and  this,  merely  for  the  convenience 
of  another  person  or  persons  in  the  pursuit  of  his  or  their  private  business, 
it  may  be  likened,  at  least,  to  living  in  the  direct  pathway  of  an  impending 
avalanche."    Id.  551. 

The  more  we  reflect  apon  this  point  the  more  confident  we  are  in 
tlie  soundness  of  the  views  there  expressed.  We  cannot  know  whether 
the  dam  in  question  will  be  sufficient  for  the  purposes  indicated,  or 
whether  it  will  be  kept  in  repair,  and  continue  to  be  adequate ;  and 
we  have  no  right  to  speculate  upon  what  may  happen  at  the  expense 
of  or  peril  to  the  safety  of  complainant,  and  numerous  others  occupy- 
ing similar  situations.  We  might  as  well  undertake  to  prescribe  in 
advance  the  kind  of  dam  that  would  be  deemed  and  held  sufficient 
and  satisfactory,  as  to  determine  now  whether  this  dam  will  now  be, 
and  hereafter  continue  to  be,  adequate  to  the  purposes  intended.  We 
cannot  undertake  to  do  either.  We  cannot  undertake  to  set  bounds 
to  the  operations  of  the  forces  of  nature,  where  the  rights  of  others 
are  liable  to  be  thereby  seriously  injured  should  these  bounds  be  er- 
roneously fixed. 

Although  we  do  not  claim  to  be  experts  in  these  matters,  yet,  with 
some  knowledge  of  physics,  and  the  laws  which  govern  the  forces  of 
nature,  and  with  no  inconsiderable  observations  of  the  results  of  their 
operation,  we  cannot  say,  even  upon  the  very  intelligent  affidavits  of 
the  moving  party's  witnesses,  without  considering  the  complainant's 
affidavits  at  all,  that  we  are  satisfied  that  the  dam  in  question  is  or 
will  be  sufficient  for  the  purposes  intended,  or  at  all  adequate  to  pro- 
tect the  complainant,  and  others  similarly  situated,  from  further  in- 
jni^.  And  this  want  of  satisfaction  is  largely  increased  by  the  op- 
posing opinions  and  statements  of  the  engineers  whose  affidavits, 
apparently  equally  intelligent  and  reliable,  were  taken  and  presented 
on  behalf  of  the  complainant.  We  are  fully  satisfied  that  the  motion 
to  modify  the  injunction  should  be  denied,  and  that  the  order  suspend- 
ing its  operation  should  be  vacated. 

Both  witnesses  and  counsel  state  that  they  have  constructed  this 
dam  upon  the  suggestion  of  the  court  upon  the  subject,  apparently 
intimating  that,  haviiig  done  so,  the  court  is  committed  to  their  view 
as  to  their  rightg.  '  If  this  is  the  supposition,  it  is  not  perceived 
how  any  such  idea  could  have  been  derived  from  anything  said  in 
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the  Debris  or  any  other  case.  Indeed,  all  that  was  said  in  the  dis- 
cussion of  the  questions  in  that  case,  as  will  be  seen  from  the  ex- 
tracts given,  leads  in  a  contrary  direction.  The  case  was  a  new  one, 
involving  vast  interests.  The  manifest  hardship  of  stopping  hydraulic 
mining,  upon  mining  investments  was  painfully  evident  to  the  court; 
and  being  extremely  anxious  not  to  interfere  with  those  interests  any 
further  than  was  absolutely  necessary  to  protect  the  rights  of  others 
wrongfully  injured  by  these  operations,  and  wishing  to  be  in  a  posi- 
tion to  relieve  the  mining  interests  from  any  unnecessary  hardship, 
should  any  change  of  conditions  or  other  contingency  arise  by  which 
it  could  properly  be  obviated,  it  was  in  conclusion  observed : 

"As  it  is  possible  that  some  mode  may  be  devised  in  the  future  for  obviat- 
ing the  injuries,  either  one  of  those  suggested,  or  some  other  successfully  car- . 
ried  out,  so  as  to  be  both  safe  and  effective,  a  clause  will  be  inserted  in  the 
decree  giving  leave  on  any  future  occasion,  when  some  such  plan  may  have 
been  successfully  executed,  to  apply  to  the  court  for  a  modification  or  sus- 
pension of  the  injunction." 

The  clause  suggested,  whether  wisely  or  not  we  do  not  yet  know, 
was  accordingly  inserted  in  the  decree.  But  it  in  no  degree  indicated 
what  would  be  deemed  "safe  and  effective"  to  protect  the  interests  of 
the  parties  in  such  sense  as  to  justify  a  modification  of  the  decree ; 
and  there  was,  certainly,  no  indication  as  to  what  means  would  be 
"safe  and  effective"  as  to  the  mine  then  in  question,  and  much  less 
at  the  point  where  the  dam  now  under  consideration  is  located. 

Let  the  motion  be  denied,  and  the  order  temporarily  suspending 
the  operation  of  the  injunction  against  the  Liberty  Hill  Consolidated 
Mining  &  Water  Company  be  vacated,  and  the  iuj  unction  reinstated. 


Gbntbal  Tbvbt  Go.  v.  Wabash,  St.  L.  &  P.  Bt.  Go.    (HAmnBiii 
Water  Co.,  lutervenor.)' 

(Circuit  Oowrt,  E.  D.  MiMotin.    June  36, 1886.} 

Water  Companibs— Contracts— Sales— Railroads. 

"Where,  under  a  contract  with  a  water  company,  a  railroad  is  anthorieed  to 
nse  a  specified  quantity  of  water  for  so  much  per  annum,  but  comumes  only 
a  portion  of  that  quantity,  it  cannot  sell  the  balance. 

In  Equity. 

This  is  an  action  to  recover  the  value  of  water  taken  by  the  receivers 
of  the  Wabash,  St.  Louis  &  Pacific  Bailway  Company  from  the 
mains  of  the  intervenor,  at  the  round-house  of  the  Missouri  Pacifio 
Bailway  Company.  The  defense  is  that  the  water  was  sold  to  the 
defendant  by  the  Missouri  Pacific  Bailway  Company,  and  that  the 


<  Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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latter  had  a  right,  under,  its  coDtfact  \rith  intervenor,  to  make  the 
sale.  »8aid  contract  provides  that  the  intervener  shall  furnish  water 
to  the  Missouri  Pacific  Baiivray  Company,  "at  Hannibal  station,  in 
their  tank,  at  round-house,  and  at  Penstock,  *  *  *  for  the  general 
uses  of  the  road  ^t  this  point,  for  a  term  of  ten  years,  *  *  *  for 
the  sum  of  $1,080  per  annum.  *  *  *  It  is  further  agreed  and 
understood  that  the  above  price  *  *  *  is  based  on  an  average 
daily  consumption  of  50,000  gallons,  to  be  determined  either  by 
meter  measurement  or  by  the  estimated  capacity  of  the  engines 
watered.  *  *  *  When  said  daily  average  shall  exceed  50,000 
gallons,  the  party  of  the  second  part  shall  pay  for  such  excess  at  the 
rate  of  10  cents  per  1,000  gallons."  The  amount  used  by  both  the 
Wabash  and  the  -  Missouri  Pacific  Railway  Company  did  not  exceed 
50,000  gallons  per  month. 

H.  D.  Wood,  for  intervenor. 

G.  S.  Orover,  for  receivers. 

Tbeat,  J.,  (orally.)  In  the  matter  of  the  intervening  petition  of 
the  Hannibal  Water  Company,  according  to  the  terms  of  the  con- 
tract submitted  to  the  court,  it  appears  that  an  arrangement  was 
made  between  the  intervenor  and  the  Missouri  Pacific  Bailroad  for 
the  supply  of  water,  determined  by  the  provisions  of  said  contract. 
There  was  no  authority  on  the  part  of  the  Missouri  Pacific  Bailroad 
to  sublet  or  furnish  supplies  to  other  parties.  It  having  done  so, 
and  received  from  the  respondent  in  this  case  that  amount  of  money, 
it  should  refund  the  same,  for  the  value  of  the  water  supplied  belongs 
to  the  intervenor,  and  not  to  the  Missouri  Pacific. 


{ 


In  re  Nobth  Blooufibld  Gbavbl  Mra.  Co. 

WooDBUFF  V.  NoBTH  Bloomfield  Gbavel  Min.  Co.  and  others. 

(Oireuit  Court,  D.  OaHfomia.    May  9, 1886.\ 

COKTBMFT— VlOLATIOH  OIT  iNJXmCTICW— MllfllfO  DeBBIB. 

Running  s  tunnel  2,500  feet  into  respondent's  mine,  and  washing  the  earth 
removed  therefrom,  and  washing  the  earth  from  caves  of  the  banlis,  occur- 
ring from  time  to  time,  by  a  hydraulic  monitor,  and  other  washings  of  earth 
a,iiSdebrU  by  water  flowing  over  the  high  banks  of  the  mine  into  a  tributary 
of  the  Yuba  river,  is  a  violation  of  the  injunction  perpetually  restraining  de- 
fendants "  from  discharging  or  damping  into  the  Yuba  river,  or  i  ts  tributaries, 
any  of  the  tailings,  botaders,  cobble-stonea,  gravel,  sand,  clay,  d^rrit,  or  other 
refuse  matter, "  fiom  any  of  their  mines;  constitutes  a  violation  of  the  injunc- 
tion; and  a  contempt.  Punishment:  A  fine  of  $1,600  imposed  as  a  punish- 
ment for  the  contempt. 

Before  Sawyeb,  J. 

/ 
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The  evidence  clearly  shows  that,  since  the  date  of  the  filing  of  the  decree 
herein,  raining  tailings  have  been  discliarged  into  Humbug  creek  by  the  re- 
spondent the  North  Bloomfield  Gravel  Mining  Company,  from  its  mine  de- 
scribed in  tlie  bill.  With  reference  to  the  character  and  extent  of  the  mining 
operations  which  have  been  carried  on  in  said  mine  since  the  date  referred 
to,  it  appears  from  the  testimony  that  in  June,  1884,  the  said  respondent 
commenced  the  construction  of  a  tunnel  along  ttie  bed-rock  in  its  mine,  for 
the  purpose  of  drift  mining;  that  drift  mining  has  been  there  carried  on  con- 
tinuously from  that  time  to  tlie  present;  and  that,  up  to  the  present  time, 
2,500  or  3,000  feet  of  tunnel  and  drifts,  seven  feet  high,  and  averaging  four 
and  a  half  feet  wide,  have  been  run.  The  drift  tunnel  was  started  in  the 
mine  on  the  cliannel,  at  the  base  of  a  point  or  pinnacle  projecting  into  the 
eXicavation,  from  its  northerly  bank,  about  20  or  30  feet;  the  height  of  said 
point  or  pinnacle  at  that  time  being  about  150  feet,  and  its  present  height 
being  50  to  100  feet.  In  the  same  month  (June,  1884)  a  22-inch  pipe,  ter- 
minating with  a  hydraulic  monitor,  was  placed,  and  has  eVer  since  remained, 
in  a  position  commanding  the  mouth  of  the  drift  tunnel,  distant  therefrom 
about  100  to  150  feet  eastwards.  To  tlie  west  of  the  tunnel  mouth,  at  about 
an  equal  distance,  is  the  terminal  point  of  a  15-inch  pipe,  bearing  the  lower 
joint  or  "knuckle"  of  a  monitor.  The  chief  purpose  of  both  of  these  pipes 
was  to  provide  streams  of  water  to  be  used  for  the  protection  of  the  drifting 
operations.  Water  driven  through  the  monitor  washed  away  material  which 
caved  or  was  washed  down  from  the  banks,  and  which  covered  or  threat- 
ened the  mouth  of  the  tunnel.  The  other  pipe  mentioned  terminated  upon 
the  west  side  of  the  tunnel  mouth,  where  the  banks  of  the  excavation  were 
less  liable  to  injurious  caving;  and  the  intention  was  that,  should  the  caved 
bank  cover  the  end  of  tins  pipe,  and  the  bed-rock  in  its  neighborhood,  a 
stream  of  water  passing  tlirough  the  pipe,  and  out  at  the  knuckle,  would  wash 
away  tlie  fallen  material.  In  case  of  a  serious  cave  of  the  bank  upon  that 
side,  a  monitor  nozzle  could  readily  be  adjusted  upon  the  knuckle,  and  the 
caved  gravel  piped  away.  Water  flowing  tlirough  a  branch  of  the  eastern 
pipe  mentioned  washed  into  the  outlet  tunnel,  and  into  the  creek,  the  ma- 
terial resulting  from  the  drifting  operations. 

As  previously  stated,  the  location  of  the  monitor  has  not  been  changed 
since  it  was  placed  in  position,  about  the  time  the  work  of  drifting  com- 
menced; and  tlie  material  which  has  been  removed  from  the  vicinity  of  the 
drift  tunnel  in  the  mine  is  not  of  great  quantity,  when  compared  with  that 
which  would  Iiave  been  run  off  hnA  the  monitor  been  moveid  from  place  to 
place,  and  kept  in  constant  operation,  its  in  former  times.  Still,  a  consider- 
able quantity  of  mining  tailings  has  undoubtedly  been  discharged  into  the 
creek  from  respondent's  mine  since  the  date  of  the  decree.  During  the  en- 
tire period  which  has  elapsed  since  that  date,  at  least  1,00U  miner's  inches  of 
water  has  daily,  witli  the  exception  of  short  intermissions  for  repairs  to  flumes, 
been  run  into  and  through  the  mine,  either  through  pipes,  or  over  the  banks 
of  the  excavation. 

The  drift  tunnel  was  started  near  the  center  of  a  bend  in  the  northern 
bank  of  the  excavation;  and,  when  preparations  for  drifting  were  commenced. 
a  moraine,  composed  of  material  which  had  fallen  from  the  banks,  lay  on  the 
bed-rock  in  the  immediate  vicinity  of  the  present  location  of  the  drift  tunnel 
mouth.  The  form  of  the  moraine  was  triangular,  its  base  being  about  250  or 
800  feet  across,  and  its  two  sides  running  up  to  a  point  at  or  near  the  center 
Of  the  bend  referred  to.  The  slope  of  the  moraine  from  base  to  apex  was 
gradual,  and  its  depth  varied  from  nothing  at  the  base  to  25  or  30  feet  at  the 
apex.  A  channel  through  this  mass,  from  five  to  eight  feet  in  width,  was 
miule  by  water  flowing  into  the  mine  through  the  MalakofF  ravine,  and  the 
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remainder  of  the  moraine  has  since  been  wnshed  aWi^.  In  the  bank  on  eiMh 
Bide  of  the  projection  in  whicli  tlie  mouth  of  the  drift  tunnel  is  located,  a  chasm 
or  gorge  has  been  waslied  back  two  or  three  hundred  feet,  its  width  being  two 
ortliree  feet  at  the  bottom  and  about  one  hundred  feet  at  the  surface,  the 
banks  in  tliat  locality  being  of  a  height  of  at  least  two  hundred  feet.  Some 
portion  of  the  bank  in  the  Vicinity  of  the  drift  tunnel  mouth  has  also  been 
washed  away.  Some  portion,  however,  of  the  gravel  which  has  caved  from 
the  top  of  the  pinnacle  whicli  overtops  the  drift  tunnel,  and  some  of  the  ma- 
terial which  has  fallen  from  the  banks  upon  either  side,  still  remains  within 
the  excavation,  as  it  fell.  The  testimony  also  shows  that  water  has  been  run 
over  the  embankment,  and  so  through  the  outlet  tunnel  into  Humbug  creek, 
at  other  places  than  at  those  mentioned  above. 

I  therefore  find,  and  do  report,  that,  since  June^  1884,  the  Korth  Bloom  Seld 
Gravel  Mining  Company,  respondent,  has  been  continuously  engaged  in  prac* 
tical  drift  mining  in  its  mine  described  in  the  bill  herein ;  that,  in  prosecuting,  - 
facilitating,  and  protecting  such  drift  mining  operations,  said  respondent 
has  removed  from  its  said  mine,  and  discharged  into  Humbug  creek,  a  tribu- 
tary of  the  Yuba  river  named  in  the  decree  herein,  a  considerable  quantity  of 
mining  tailings ;  that  mining  tailings,  in  much  less  quantity,  have  also  been 
hy  Siud  respondent  discharged  from  its  said  mine  into  said  creek,  by  means 
of  water  run  from  ditclies  over  the  banks  of  said  mine;  and  that  thereby  said 
respondent  has  violated  the  decretal  order  of  this  conrt,  and  is  in  contempt. 
Respectfully  submitted,  S.  C.  HouoBTOM,  Master. 

A.  L.  Rhodeg  and  A.  L.  Hart,  for  complaiuant. 
Stewart  d  Herrin,  for  respondent. 

Sawyer,  J.  The  master  reports  tbat,  since  the  entry  of  the  de- 
cree, "mining  tailings  have  been  discharged  into  Humbug  oreek  by 
the  respondent,  *  •  *  from  its  mines  described  in  the  bill." 
After  stating  that  respondent  had  rnn  some  2,500  to  3,000  feet  of 
tunnel  for  drift  mining,  and  carried  on  drift  mining  continuoasly 
from  Jane,  1884,  washing  the  debris  arising  from  such  mining,  and 
from  caves  of  the  bank  occurring  from  time  to  time,  washed  away 
by  monitors  properly  located  for  the  purpose,  into  the  creek  wherein 
the  debris  had  theretofore  been  discharged,  and  giving  particulars  of 
the  operations  of  respondent,  he  concludes : 

"I  therefore  find  and  report  that  since  June,  1884,  the  North  Bloorafleld 
Gravel  Mining  Company,  respondent,  has  been  continuously  engaged  in  prac- 
tical drift  mining  in  its  mine  described  herein;  tbat  in  prosecuting,  facilitat- 
ing, and  protecting  such  drift  mining  operations,  said  respondent  has  re- 
moved from  said  mine,  and  disctiarged  into  Humbug  creek,  a  tributary  of 
the  Tuba* river  named  in  the  decree  herein,  a  considerable  quantity  of  min- 
ing tailings;  that  mining  tailings,  in  much  less  quantity,  have  also  been  dis- 
«^rged  from  Its  said  mine  into  said  creek,  by  means  of  water  run  from 
ditches  over  the  banks  of  said  mine;  and  that  thereby  said  respondent  has 
violated  the  decretal  order  of  this  court,  and  is  in  contempt." 

No  exceptions  to  the  master's  report  were  filed  by  respondent,  and 
there  was  no  good  ground  for  exception ;  but  the  complainant  filed 
several  exceptions  upon  the  ground  tbat  upon  various  points  the  find- 
ings are  not  so  strongly  put  against  said  respondent  aS'  the  testimony 
requires,  and  on  the  ground  that  he  did  not  find  that  the  violation  of 
the  injonetioD  was  willful.    The  testimony  upon  which  the  findings 
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are  based  was  reported  in  fall,  in  pnrsaanee  of  the  order.  After  a 
careful  examination  of  the  evidence,  I  ara  satisfied  that  the  master 
has  made  an  intelligent,  fair,  and  impartial  report ;  but  it  is 'Certainly 
f ullj  as  favorable  to  the  respondent  as  it  was  entitled  to  expect,  and  is 
sufficient,  without  modiiioation,  in  the  light  of  the  testimony,  to  en> 
able  the  court  to  make  a  proper  disposition  of  the  question  of  con- 
tempt. 

The  respondent  insists  that  the  mining  done  being  "drift  mining," 
as  its  counsel  term  it,  and  the  hydraulic  washing  performed  by  means 
of  the  monitor  being  such  as  was  incident  to  tbe  drift  mining,  and  was 
necessary  to  the  protection  and  successful  carrying  on  of  drift  mining, 
there  was  no  violation  of  the  injunction.  It  is  insisted  that  this  drift 
mining,  and  its  incidents,  are  not  within  the  terms  of  the  decree ;  or,  if 
otherwise,  that  the  decree  is  broader  than  is  justified  by  the  aUega- 
tions  of  tbe  bill,  and  to  that  extent  should  not  be  enforced.  I  cannot 
assent  to  this  view.  It  is  true  that  the  bill  describes  the  operations 
carried  on  by  respondent  by  means  of  which  the  debris  is  thrown  into 
the  streams,  as  hydraulic  mining.  But  this  is  only  a  means  by  which 
the  debris  which  works  the  mischief  is  discharged  into  and  deposited 
in  the  stream,  and  sent  on  its  destructive  course.  The  thing  sought 
to  be  restrained  is  not  hydraulic  mining, — meiely  the  means  by  which 
the  debris  is  discharged  into  the  stream.  It  is  not  sought  to  restrain 
hydraulic  mining  in  itself,  or  as  an  occupation,  but  only  so  far  as  it 
is  a  means  of  injury. 

The  complaint  is  that  tbe  debris  is  discharged  into  and  deposited 
in  the  streams,  to  complainant's  injury;  that  "with  full  knowledge 
of  the  irreparable  damage  to  your  orator  caused,  and  to  be  caused, 
by  the  aforesaid  use  of  tbe  channels  of  the  foregoing  described  streams, 
as  a  place  of  deposit  and  wastage  of  the  tailings  of  these  said  mines, 
*  *  *  they  make  the  announcement  of  their  intention  to  continue 
to  use  the  channels  of  the  Yuba  river,  and  its  tributaries,  aforesaid, 
as  a  place  of  deposit  for  their  tailings  from  their  aforesaid  mining 
claims,"  etc.;  and  that  they  "claim  a  common  right  to  deposit  the 
tailings  and  debris  from  their  several  mines  in  the  Yuba  river  and  its 
tributaries,"  etc.  The  prayer  of  the  bill  is  for  an  injunction,  not 
against  hydraulic  mining  merely,  but  "enjoining  them,  and  each  of 
them,  from  discharging  or  dumping  into  the  Yuba  river,  or  any  of  its 
forks  or  tributary  streams,  or  into  Deer  creek,  any  of  the  tailings, 
boulders,  cobble-stones,  gravel,  sand,  clay,  dibris,  or  refuse  matter, 
from  any  of  their  said  tracts  of  mineral  lands  or  mines;  and  also 
from  causing  or  suffering  to  flow  into  said  creeks,  or  tributary  streams 
aforesaid,  any  tailings,  boulders,  cobble-stones,  gravel,  sand,  clay,  or 
refuse  matter  therefrom,"  etc.,  and  the  decree  conforms  to  the  prayer, 
and  provides  that  tbe  said  defendants,  "and  their  and  each  and  all 
of  their  servants,  agents,  and  employes,  are  perpetually  enjoined  and 
restrained,"  not  from  hydraulic  mining,  bnt  "from  discharging  or 
dumping  into  tbe  Yuba  river,  or  into  any  of  its  forks  or  branches,  or 
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into  any  stream  or  tribntary  to  said  river,  or  any  of  its  forks  or 
branobee,  and  especially  into  Deer  Creek,  Sucker  Flat  ravine,  Hum« 
bng  creek,  Scotcbman's  creek,  any  of  tbe  tailings,  boalders,  cobble- 
stones, gravel,  sand,  clay,  debrig,  or  refuse  matter  from  any  of  tbe 
tracts  of  mineral  land  or  mines  described  in  tbe  complaint;  and  also 
from  caasing  or  sufPeriog  to  flow  into  said  rivers,  creeks,  or  tributary 
streams  aforesaid,  therefrom,  any  of  tbe  tailings,  boulders,  cobble- 
stones, gravel,  sand,  clay,  or  refuse  matter  resulting  or  arising  from 
mining  thereon."  If  respondent  can  work  their  mines  by  the 
hydraulic  process  or  otherwise,  without  discharging  their  refuse  matter 
into  the  streams,  they  are  at  iuU  liberty  to  do  so. 

This  language  was  carefully  considered  when  the  terms  of  the  de- 
cree were  settled,  and  I  do  not  think  it  broader  or  more  comprehen- 
sive than  either  the  prayer  or  the  allegations  in  tbe  body  of  the  bill 
jastified.  It  can  make  no  difference  whether  the  refuse  matter  is 
thrown  into  the  streams  by  what  is  strictly  called  hydraulic  mining  or 
drift  mining.  This  can  only  be  a  question  of  degree  in  the  injury  re- 
snlting.  'The  acts  found  by  the  master  are  clearly  within  the  terms 
of  the  decree  and  tbe  acts  complained  of.  Indeed,  if  the  decree  could 
be  limited,  as  to  debris  thrown  into  these  streams,  to  hydraulic  min- 
ing alone,  I  think  the  acts  reported  by  the  master,  and,  especially,  as 
shown  by  the  testimony  taken,  constitute  "hydraulic  mining,"  within 
the  proper  meaning  of  tbe  term  as  used  in  the  bill.  There  was,  cer- 
tainly, considerable  "hydraulic  mining"  within  the  narrowest  mean- 
ing of  the  term. 

There  is,  in  my  judgment,  no  matter  of  estoppel  in  the  observa- 
tions of  counsel  made  during  the  progress  of  tbe  trial.  Until  reversed, 
the  rights  of  the  parties  are  settled  by  the  decree  and  the  pleadings 
upon  which  it  is  founded.  There  is  no  evidence  of  the  complainant's 
having  assented  to,  or  having  induced,  any  violation  of  the  injunc- 
tion since  the  entry  of  the  decree.  The  respondent,  therefore,  must 
be  adjudged  to  be  in  contempt. 

It  only  remains  to  determine  the  punishment  that  should  be  in- 
flicted for  the  contempt  adjudged.  As  this  is  tbe  first  occasion  in 
this  oonrt  of  the  kind,  and  the  defendant  disclaims  any  intent  to  dis- 
regard the  decree  of  the  court,  and  its  officers  profess  to  believe  that 
mining  in  the  mode  pursued  by  them,  which  they  call  "drift  mining," 
would  not  be  a  violation  of  the  injunction,  and  considering  the  observa- 
tions of  complainant's  counsel  at  the  trial,  I  shall  not  be  severe,  in 
view  of  the  immense  interests  affected,  and  the  amount  of  the  pro- 
ceeds of  the  mine  resulting  from  the  violation  of  the  injunction. 
Considering  the  amount  of  work  performed,  which  although  far  be- 
low what  had  formerly  been  accomplished,  the  amount  of  debris  dis- 
charged into  the  streams  was  by  no  means  inconsiderable.  The  de- 
cree in  this  case  is  either  right  or  wrong.  If  right,  there  can,  properly, 
be  no  temporizing  or  compromise  by  allowing  some  wrong  to  be  done. 
The  wrongful  acts  of  filling  tbe  streams  with  the  debris,  to  the  injury 
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of  parties  below,  by  whatever  meana  aooomplished,  mast  be  wholly 
stopped,  m  all  cases,  or  the  rights  of  the  injared  parties  cannot  be 
efficiently  protected.  Having  no  doubt,  myself,  o£  the  propriety  ot 
tbe  decree,  in  all  its  parts,  it  is  my  imperative  daty  to  hereafter  en- 
force it,  if  necessary,  by  all  the  sanctions  afforded  by  tbe  law.  If 
wrong,  it  can  readily  be  corrected  on  appeal.  Let  judgment  for  a 
£ce  of  $1,500  be  entered,  with  costs.  As  a  compensation,  in  part, 
for  the  large  expenses  that  mast  have  been  incnrred  in  procaring 
«vidence  and  prosecoting  this  proceeding  for  contempt,  tbe  money, 
when  collected,  will  be  paid  over  to  complainant  or  his  B(^oitorB. 
Let  judgment  be  entered  accordingly. 


) 


Kino  Iron  Bridge  &  Mantjf'o  Go.  v.  County  of  Otob. 

(Circuit  Cowl.  D.  Nebraska.    June  4, 1886.) 

1.  Statutb  of  LnaTATioNB— Whxs  Bsgikb  to  Rub— Nebrabxa  Statutb — 
CouuTY  Waerants. 

The  right  of  action  upon  county  warrants  accrues  upon  the  refusal  of  the 
treasurer  to  pay  them  on  presentation,  and  the  statute  of  limitations  of  Ne- 
braska begins  to  run  from  that  time.^ 
a.  Same — Acrioif,  when  Barred. 

An  ordinary  action  of  debt  cannot  be  maintained  in  this  court  to  enforce 
the  payment  of  county  warrants,  unless  the  suit  is  brought  within  five  years 
from  the  time  the  cause  of  action  accrues. 

Debt  on  County  Warrants.    Demurrer  to  answer. 

This  suit  is  based  upon  two  county  warrants,  properly  drawn  upon 
the  treasury  of  tbe  defendant,  which  were  duly  presented  for  pay- 
ment, but  were  not  paid  for  want  of  funds  to  meet  the  same.  The 
one  warrant  was  issued  to  Z.  King  or  order,  on  the  ninth  October, 
1878,  for  $1,G05,  and  was  presented  to  the  treasurer  for  payment  on 
the  twenty-third  day  of  October,  1878,  and  indorsed  by  the  treasurer : 
"Presented,  and  not  paid  for  want  of  funds."  The  other  warrant 
was  issued  to  the  said  King  on  the  ninth  January,  1879,  for  $1,605, 
and  was  presented  for  payment  on  the  fifteenth  January,  1879,  and 
was  by  the  county  treasurer  duly  indorsed :  "Presented,  and  not  paid 
for  want  of  funds."  This  suit  was  commenced  on  the  tenth  day  of 
November,  1835.  The  defendant  pleads  the  statute  of  limitations, 
and  relies  upon  that  defense  alone.  The  plaintiff  demurs  to  the 
answer. 

N,  S.  Harwood,  for  plaintiff. 

J.  C  Watson,  for  defendant. 

Dundy,  J.  When  a  claim  against  a  county  has  been  audited,  and 
warrants  have  been  drawn  on  the  treasury  therefor,  and  such  war- 

^See  not«  at  end  of  case. 
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rants  have  been  accepted  bj  the  creditor,  be  must  present  them  to  the 
treasury  for  payment  before  he  can  properly  sue  the  county  thereon. 
When  presented  to  the  treasurer  for  payment,  and  payment  is  re- 
fused, the  right  to  sue  becomes  complete  and  absolute,  and  the  law- 
ful holder  of  the  warrants  can  then  proceed  to  have  bis  claim  re- 
duced to  judgment.  There  was  nothing  whatever  in  the  way  of  Z. 
King,  the  payee,  or  the  plaintiff,  his  assignee,  suing  on  said  warrants 
at  any  time  after  the  fifteenth  day  of  January,  1879.  The  cause  of 
action  had  accrued  on  both  the  warrants  at  that  time,  and  the  stat- 
ute of  limitations  commences  to  run  as  soon  as  the  cause  of  action 
accrues.  We  have  this  provision  in  our  statute  of  limitations,  on 
which  the  defendant  relies: 

"Civil  actions,  otfier  than  for  the  recovery  of  real  property,  can  only  be 
brought  within  the  following  periods  after  the  cause  of  action  shall  have  ac- 
crued: *  *  *  Within  five  years,  an  action  upon  a  specialty,  or  any  agree- 
ment, contract,  or  promise  in  writing,  or  foreign  judgment. "  See  sections  9, 
10,  pt.  2.  Code'  Civil  Proc. 

This  suit  was  commenced  nearly  seven  years  after  the  cause  of 
action  accrued.  It  seems  to  me  to  come  fully  within  the  provisions 
of  the  section  of  the  Code  above  quoted.  The  action  was  not  brought 
in  time.  The  statute  of  limitations  is  therefore  well  pleaded.  It 
follows  that  the  demurrer  to  the  answer  mast  be  overruled. 

The  plaintiff  may,  at  its  option,  take  leave  to  reply,  or  dismiss  this 
action  without  prejudice,  in  10  days.     So  ordered. 

Brewkb,  J.,  concurs. 

NOTE.     - 

Statutes  of  limitations  are  statutes  of  repose.  Hurley  v.  Cox,  (Neb.)  2  N.  W.  Eep.  705 ; 
I^tfoii  V.  Kenyoii,  (Kan.)  1  Pac.  Rep.562;  Taylor  v.  Miles,  5  Kaii.499;  Elder  v.  Dyer, 
26  Kan.  604,  and  are  enacted  upon  the  presumption  that  one  having  a  well-founded 
claim  will  not  delay  enforcing  it  beyond  a  reasonable  time  if  he  baa  the  power  to  sue. 
Such  reasonable  time  is  therefore  defined  and  allowed.  But  the  basis  of  tlie  presump- 
tion is  eone  whenever  the  ability  to  resort  to  the  court  has  been  talcen  away ;  for  in  such 
a  case  tue  creditor  has  not  the  time  within  which  to  bring  his  suit  that  the  statute  con- 
templated he  should  have.     Greenwald  v.  Appell,  17  Fed.  Rep.  140. 

The  object  of  the  statute  is  to  suppress  fraudulent  and  stale  claims,  and  prevent  them  ' 
from  showing  up  at  great  distances  of  time,  and  surprising  the  parties  or  their  repre- 
lentatives  when  all  the  proper  vouchers  and  evidence  are  lost,  or  the  facts  have  become 
obacTure  from  the  lapse  of  time,  or  the  defective  memory  or  death  or  removal  of  wit- 
Deases.    Hurley  v.  Cox,  (Neb.)  2  N.  W.  Rep.  705 ;  Spring  v.  Gray.  5  Mason,  623. 

Where  a  statute  of  limitations  provided  that  iu  cases  where  the  canse  of  action  had 
already  accrued  at  the  passage  of  the  act  a  party  should  have  the  whole  period  pre- 
scribed by  the  act,  after  its  pa-s-sage,  in  which  to  commence  action,  and  by  another  act 
of  the  same  legislative  session  it  was  provided  that  said  statnte  and  others  should  take 
eSfect  at  a  day  subsequent  to  the  date  of  their  actual  passage  and  approval  by  the  gov- 
ernor, it  was  held  that  the  period  of  limitation  did  not  begin  to  run  until  the  statute 
took  effect,  as  provided  in  the  second  act.  Schneider  v.  Uussey,  (Idaho,)  1  Fac,  Rep. 
343;  Bogers  v.  Vass,  6  Iowa,  408. 

1.  AonTB.  As  a  general  rule  the  statute  of  limitations  does  not  commence  to  run  in 
iiiVorol  an  agent  ana  against  his  principal  until  the  principal  has  knowledge  of  some 
wrong  committed  by  the  agent  inconsistent  with  the  principal's  rights.  Perry  v. 
Smith,  (Kan.)  2  Pac.  Rep.  784;  Green  v.  Williams,  21  Kan.  64;  Atild  v.  Butcher,  22 
Kan.  400;  Kane  v.  Cook,  8  Cal.  448;  Ang.  Lim.  f  179  el»ea.;  7  Wait,  Act.  &  Def.  238. 

But  it  has  been  held  that  where  an  agent  is  appointed  to  collect  money  and  remit, 

after  dedarting  bis  reasonable  charges,  and  fails  to  do  so  after  a  reasonable  time,  the 

statnte  of  limitations  commences  to  run.    Mast  v.  Easton,  (Minn.)  22  N.  W.  Rep.  253. 

See  Stacy  ▼.  Graham,  14  N.  Y.  492 ;  Uil^e  v.  Hoyt,  6  Uill,  395 ;  Hart's  Appeal,  32  Coim. 

v.27F.no.l2— 51 
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530;  CampbcU'g  Adni're  v.  Bosgs,  48  Pa.  St.  624  j  Denton's  Ex'rs  v.  Embury,  10  Ark. 
228 1  Estea  v.  Stokes.  2  Rich.  Lnw.  133 ;  Mitchell  v. McLemore,  9  Tex.  151 ;  Hawkins  v. 
Walker,  4  Yerg.  188. 

The  fact  that  the  principal  did  not  know  when  the  claim  was  collected,  and  hence  did 
not  know  that  the  agent  had  failed  in  the  performance  of  his  duty,  and  that  a  right  of 
action  had  accrued,  will  not  etfect  the  nmninx  of  the  statute.    Mast  y.  Kaston,  (Minn.) 

22  N.  W.  Rep.  233 ;  C!ock  v.  Van  Etten,  12  Minu.  622,  (Oil.  431.) 

2.  Bankruftcy.  The  statute  of  limitations  is  no  bar  to  proof  in  baukruptcyif  it  had 
not  run  against  the  claim  at  the  commencement  of  the  proceedings  in  bankruptcy.  In 
re  McKinney,  15  Fed.  Rep.  912;  and  no  lapse  of  time  will  prevent  the  proof  of  the  claim 
befure  the  register,  np  to  the  final  distribution  of  dividends.  If  it  is  so  barred  by  the 
statute  before  the  adjudication,  it  will  remain  barred,  and  the  claim  cannot  be  proven. 
In  re  Graves,  9  Fed.  Rep.  816. 

3.  Bills,  Etc.  In  a  ?nit  by  the  drawee  of  a  bill  of  exchange  against  an  indorser,  where 
such  bill  was  drawn  by  the  treasurer  of  the  United  States,  and  (he  name  of  the  payee 
forgeil,  the  statute  of  limitations  does  not  begin  to  run  until  judgment  has  been  ob- 
tained by  the  United  States  against  the  drawee.  Merchants'  Nat.  Bank  of  Baltimore  r. 
First  Nat.  Bank  of  Baltimore,  3  Fed.  Rep.  66. 

a.  Qaitm  Payable  on  Pemand.  Where  no  time  is  specified  within  which  a  loan  of 
money  is  to  be  repaid,  the  presumption  of  the  law  is  that  it  was  to  be  paid  on  demand, 
and  the  statute  of  limitations  commences  to  run  from  the  time  of  the  loan.  Dorland 
v.  Dorland,  (Cal.)  5  I'ac.  Rep.  77;  Ang.  Lim.  J  95. 

On  a  due-bill  without  day  of  payment  a  cause  of  action  accrues  on  delivery,  and  the 
statute  b^ins  to  run.  Douglass  v.  Sargent,  (Kan.)  4  I'ac.  Rep.  861.  See  Palmer  y. 
Palmer,  36  Mich.  487;  Herrick  v.  Woolverton,  41  N.  Y.  581 ;  Wheeler  v.  Warner,  47  N. 
Y.  519;  Stover  v.  Hamilton,  21  Grat.  273 ;  Bowman  v.  McChesuay,  22  Grat.  609. 

In  an  action  to  recover  from  a  bank  a  general  deposit,  the  statute  does  not  com- 
mence to  run  until  a  demand,  unless  the  demand  has  been  in  some  way  dispensed 
with.    Branch  v.  Dawson  (Miun.)  23  N.  W.  Rep.  652. 

And  the  same  is  true  of  an  "especial  deposit."  Smiley  v.  Pry,  (N.  Y.)  3  N,  E.  Rep. 
186. 

4.  BoNse.  a.  Adimnintrator't  Bond.  Tbeliability  of  a  surety  on  an  administrator's  or 
executor's  bond  is  not  fixed,  and  no  cause  of  action  arises  thereon  until  there  is  a  ju- 
dicial ascertainment  of  the  default  of  the  principal,  and  from  this  time  the  statute  of 
limitations  begins  to  run.    Ale.\ander  v.  Bryan,  4  Sup.  Ct.  Rep.  107. 

Tills  judiniai  ascertainment  must  be  something  more  than  the  mere  anditiiiR  of  the 
accounts.  Tliere  must  be  a  decree  ordering  payment,  on  which  process  to  collect  can 
issue  against  the  principal.    Id. 

b.  Appeal-Bonds.  The  statute  commences  to  run  in  favor  of  sureties  on  an  undertak- 
ing on  api>eal  ft-om  the  date  of  the  aiBrinance  of  the  judgment  to  which  it  relates. 
Clark  v.  Smith,  (Cal.)  6  Pac.  Rep.  732;  Crane  v.  Weymouth,  54  Cal.  480;  Castro  v. 
Clarke,  29  Cal.  11. 

e.  Quardian'i  Bond.  The  statute  commences  to  run  against  suit  on  guardian's  bond 
when  the  person  ceases  to  be  guardian.  Probate  Judge  v.  Stevenson  (Mich.)  21  N.  W. 
Rep.  348;  and  in  case  of  a  default,  a  right  of  action  first  accrues  to  the  ward  wlien 
amount  of  such  default  is  ascertained  by  the  court  in  the  settlement  of  the  guardian's 
tiual  account,  and  from  this  time  the  statute  runs.  Ball  v.  La  (^air  (Neb.)  22  N.  W. 
Rep.  118. 

d.  Publie  Officer')  Bond.  The  statute  does  not  commence  to  run  in  favor  of  sureties  on 
the  bond  of  a  public  officer  until  the  liability  of  their  principal  has  been  fixed.  Law- 
rence V.  Doolan,  (Cal.)  6  Pac.  Rep.  484. 

And  it  hu  been  held  that  where  an  assessment  of  damages  for  a  right  of  way  is  paid 
to  a  sheritf,  the  statute  begins  to  run  against  an  action  on  sheriff's  bond  to  recover  sudi 
assessment  wlien  the  time  fixed  by  law  for  appeal  hasexpired.  ix>wer  v.  Miller,  (Iowa,) 

23  N.  W.  Rep.  897. 

6.  BooK-AocoimTs.  On  thesettlementof  abook-accountithas  been  held  thatthestat- 
ute  of  limitations  begins  to  run  from  the  time  the  account  is  settled,  and  not  from  the 
time  of  the  discovery  of  facts  showing  that  such  settlement  was  fraudulently  made. 
Kirby  t.  Lake  Shore  &  M.  a  R.  Co.,  14  Fed.  Rep.  261. 

On  an  open,  mutual  account  the  statute  does  not  commence  to  run  until  the  date  of 
the  last  itctu  charged.    Hannon  v.  Engelmann,  (Wis.)  fi  N.  W.  Rep.  791. 

Where  an  open  account  is  closed  by  an  agreement  that  certain  partiee  shall  assume 
payment,  the  statute  runs  from  the  date  of  such  agreement.  Hammond  T.Hale,  (Iowa,) 
16  N.  W.  Rep.  586. 

But  where  the  items  of  an  account  are  all  charged  against  one  party  it  is  not  a  mutual 
account,  Fitzpatrick  v.  Henry,  (Wis.)  16  N.  W.  Rep.  606;  Butler  v.  Kirby,  53  Wis.  188; 
8.  C.  10  N.  W.  Kep.  373;  Ang.  lam.  H  148, 149;  and  each  item  will  stand,  as  regards  th« 
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ranning  of  the  statnte,  its  thoaeh  it  stood  alone.  Coarson's  Ex'rs  v.  Conraon,  19  Ohio 
a.  454.  See  Blair  v.  Drew,  6  K.  H.  235 ;  Smith  v.  Dawson,  10  B.  Mon.  112 ;  Craighead 
T.  Bauk,  7  Yerg.  399;  Lowe  v.  Dowbom,  26  Tex.  S07:  Oottara  v.  Partridge,  4  Man.  & 
0.  271 ;  Williams  v.  Griffiths,  2  Cromp.,  M.  &  B.  45 ;  Tauner  v.  Staart,  6  Bam.  &  C. 
£03;  BeU  v.  Honison,  1  Pet.  351. 

6.  CoBTBiBOTioit.  On  an  action  for  contribntion  by  one  of  thesnretles  on  a  note  against 
whom  a  judgment  has  been  taken  for  the  full  amount,  the  statute  b^ius  to  run  from 
the  date  of  the  i>aynient  of  such  judgment.  Preston  v.  Gould,  (Iowa,)  19  N.  W.  Kep. 
83*.    See  Lamb  t.  Withrow,  31  Iowa,  164 ;  Johnston  ▼.  Belden,  49  Iowa,  301. 

7.  CoNVEBSioK.  The  statute  commences  to  run  against  an  action  for  conversion  from 
the  date  of  such  conversion.    Doyle  v.  Callagbaii,  (Cal.)  7  Pac.  Bep.  418. 

8.  CoBPOKATioN — MuKiciPAL.  Id  an  action  against  a  mnnicipal  corporation  for  dam- 
ages for  an  Injury  caused  by  defective  sidewalk,  the  statnte  begins  to  run  from  the  time 
when  such  claim  is  disallowed,  or  the  failure  of  the  council  to  act  on  the  matter  amount- 
ing to  a  disallowance.    Watson  v.  City  of  Appleton,  (Minn.)  22  N.  W.  Rep.  475. 

It  was  held  by  the  supreme  court  of  Ohio  in  Perry  Go.  v.  Kailroad  Co.,  2  N.  B.  Bep. 
854,  that  where  a  railroad  company  had  injured  a  county  bridge,  that  the  statnte  did 
not  begin  to  run  against  a  claim  on  the  part  of  the  county  against  therailroad  company 
for  damages  until  after  the  bridge  had  been  restored  to  its  former  condition  by  the 
county  commissioners. 

9.  CoBFORATToxs — Stockroldebs.  In  an  action  against  a  stockholder  to  subject  his  un- 
paid shares  of  stock  to  satisfaction  of  a  judgment  against  a  corporation,  the  statute  be- 
gins to  run  when  the  cause  of  action  against  the  corporation  accrued.  First  Nat.  Bank 
of  Garrettsville,  Ohio,  v.  Greene,  (Iowa,)  17  N.  W.  Kep.  86;  affirmed  on  rehearing,  20 
N.  W.  Bep.  754;  Baker  v.  Johnson  Co.,  33  Iowa,  155.  See  Priscott  v.  Gonser,  34  Iowa, 
175 ;  Beeclier  v.  Clay  Co.,  52  Iowa,  140 ;  8.  C.  2  N.  W.  Bep.  1037. 

Where  one  corporation  transferred  to  another  all  its  property,  except  its  franchise, 
and  such  other  corporation  assumed  to  pay  all  debts,  and  a  creditor  of  the  grantor, 
■whose  claim  of  action  arose  before  the  conveyance  was  executed,  but  not  yet  barred  by 
the  statute  of  limitations,  brought  suit  at  law  against  tbe  grantor,  and  obtained  judg- 
ment on  which  an  execution  was  issued,  but  returned  uiisatisQed,  and  then,  after  the 
time  fixed  by  the  statute  of  limitations  had  run  since  the  cause  of  action  arose  against 
the  grantor,  brought  suit  in  equity  against  the  grantor  and  the  grantee,  it  was  held  that 
the  claim  was  neither  barred  by  laches  nor  thestatuteof  limitations.  Fogg  v.  St.  Louis, 
H.  &  K.  B.  Co.,  17  Fed.  Kep.  871. 

As  to  an  action  by  stockholder  suing  in  his  own  name  for  benefit  of  all  stockholders 
against  directors  for  misappropriation,  etc.,  see  tt^ra,  31,  a. 

10.  Co-Tenamts.  The  statute  does  not  run  as  against  tenants  io  common  until  actual 
ouster.  _  Hume  v.  Long,  (Iowa,)  6  N.  W.  Rep.  193. 

A  quitclaim  deed  by  one  tenant  in  couimou  will  not  set  the  statute  running  as  against 
other  tenants  in  common.  Moore  v.  Antell,  (Iowa,)  6  -N.  W.  Bep.  14 ;  Home  v.  Long, 
(Iowa,)  5  N.  W.  Bep.  193. 

11.  CovEKAiTT.  The  statute  of  limitations  commences  to  run  against  a  covenant  from 
tbe  time  substantial  damage  is  sustained.    Post  v.  Campan,  (Mich.)  8  N.  W.  Bep.  272. 

Where  land,  the  paramount  title  being  in  another,  is  conveyed  with  covenant  Of 
seizin,  the  covenant  is  broken  on  the  delivery  of  the  deed,  and  the  statute  begins  to 
run.  Sherw6od  v.  Landon,  (Mich.)  23  N.  W.  Kep.  778;  Matteson  v.  Vaughn,  38  Mich. 
373. 

12.  Decedkhtb,  EsiATjts  OF.  Thestatutecommences  to  run  against  a  rejected  claim  on 
the  estate  of  a  decedent  from  the  time  of  its  actual  rejection.  Bank  of  Ukiah  v.  Slioe- 
make,  (Cal.)  7  Pao.  Bep.  420. 

A  claim  against  an  estate  is  not  barred  because  not  presented  for  allowance  in  time, 
when,  at  that  time,  there  was  no  claim  which  could  be  presented  for  allowance  against 
tbe  estate.    Ford  v.  Smith,  (Wis.)  18  N.  W.  Bep.  925. 

Where  a  cause  of  action  accrues  to  a  person's  entate  after  his  death,  the  statute  of  lim- 
itations commences  to  run  from  the  date  of  the  accrual,  Hibemia  S.  &  L.  Hue.  v.  Conlin, 
(Cal.)  7  Pac.  Bep.  477;  Tynan  v.  Walker,  35  Cal.  634,  although  there  was  no  person  in 
existence  competent  to  sue,  and  continues  to  run  from  such  date  witliout  cesisution, 
Tynan  v.  Walker,  35  Cal.  634 ;  for  where  the  statute  of  limitations  once  begins  to  run, 
no  subsequent  disability  will  stop  its  running.    Oliver  v.  Pullam,  24  Fed.  Kep.  127. 

13.  DowEB.  The  statute  of  limitations  does  notcommence  to  run  against  an  action  to 
recover  dower  until  there  is  an  adverse  pos^session  of  the  land.  Felch  v.  Finch,  (Iowa.) 
3  N.  W.  Rep.  570 ;  Phares  v.  Walters,  6  Iowa.  100 ;  Starry  v.  Starry,  21  Iowa,  254 ;  Bice  v. 
Nelson,  27  Iowa,  153 ;  Snlly  v.  Nebcrgall,  30  Iowa,  339. 

14.  Fbavo.  Tbe  statute  of  limitations  does  not  run  against  an  action  based  on  a  fraud 
nntil  the  discovery  of  the  fraud.  Perry  v.  Wade,  (Kan.)  2  Pao.  Bep.  787  ;  Clews  v.  Traer, 
(Iowa,)  10  N.  W.  Bep.  838;  Voss  v.  Bachop,  5  Kan.  59. 
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It  waa  recently  held  by  the  supreme  court  of  Pennsylvania,  In  the  case  of  Hnghes  ▼. 
First  Nat.  Banlc  of  Waynesburg,  1  Atl.  Rep.  417,  that  where  government  bonds  were 
deposited  with  a  bank  £or  safe-keeping  and  afterwards  pledged  by  tlie  bank  as  collateral 
security  for  its  own  debti,  and  actually  sold  by  the  holder,  tfiat  the  putting  offof  the  de- 
positor or  his  representative  from  tiine  to  time  with  promises  to  return  the  bond<<  so 
pledged,  the  interest  being  paid  in  the  mean  time,  is  such  iraud  and  ooDoealmeut  as 
will  toll  the  running  of  the  statute  of  limitations. 

Tlie  question  of  discovery  of  fraud  is  a  question  of  fact  and  must  be  properly  pleaded. 
Johnson  v.  Powers,  18  Fed.  Eep.  316. 

Where  it  is  aHe^cd  in  the  petition  that  the  fraudulent  transaction  was  studiously  con- 
cealed from  plaintiff  and  his  assignor,  and  that  lie  and  his  assignor  had  no  means  of  dis- 
coveriii;;  the  saiiie,  and  did  not  know  tliereof  until  they  were  disclosed  in  the  examina- 
tion of  a  witness  in  astiit  on  a  day  named  in  the  petition,  this  all^atlon  is  sufficient 
to  take  the  case  out  of  the  statute.    Traer  t.  Clews,  6  Sup.  Ct.  Rep.  165. 

Where  money  is  procured  to  be  paid  out  upon  fraudulent  representation,  the  cause  of 
action  is  presumed  to  have  arisen,  and  the  statute  of  limitations  begins  to  run  when 
the  fraud  was  committed.  Barlow  v.  Arnold,  6  Fed.  Rep.  351 ;  but  such  presumption 
Di&S  be  avoided  I)y  alleging  and  proving  the  time  of  the  discovery  of  the  fraud.  tJee 
Curr  v.  Hilton,  1  Curt.  390;  Field  v.  Wilson,  6  B.  Mon.  479;  Cameal  v.  Parker,  7 
J.  J.  Marsh.  455 ;  Baldwin  y.  Martin,  3  Jones  A  S.  98 ;  Gricluon  v.  Qninn,  3  Laiis. 
302;  Mitf.  &  T.  Eq.  PI.  356;  Story,  E(j.  PI.  i  764. 

It  has  been  held  that  the  statute  of  hinitations  does  not  begin  to  run  against  an  equi- 
table action  for  relief,  on  the  ground  of  fraud,  until  the  aggrieved  party  nas  discovered 
the  facts  constituting  the  fraud,  or  has  information  of  such  a  nature  as  would  impress  a 
reasonable  man  with  the  belief  that  a  fraud  had  been  committed,  and  would,  upon  dili- 
gent inquiry,  lead  to  the  discovery  of  the  facts.  O'Dell  v.  Burnham,  (Wis.)  21  N.  W. 
Rep.  835.  See  Carry.  Hilton,  1  Curt.  390;  Kennedy  v.  Green,  3  Jfvlne  &  K.  699;  Ho- 
venden  v.  Lord  Annesley,  2  Schoales  &  L.  607 ;  Martin  v.  Smith,  1  Dill.  C.  C.  86 :  Bailey 
y.  Glover,  21  Wall.  842 ;  First  Mass.  Turnpike  Corp.  y.  Field,  3  Mass.  201 ;  Homer  y. 
Pish,  1  Pick.  435 :  Rice  y.  Burt,  4  Cnsh.  208 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90 ;  App 
V.  Dreisbach,  2  Rawle,  287 ;  Reeves  v.  Dougherty,  7  Yerg.  222 ;  Haynie  v.  Hall,  Stiumpn. 
290;  Knhn's  Appeal,  87  Pa.  St.  100. 

15.  Ikpmeo  C0KTB.VCT.  Where  a  cause  of  action  is  based  on  an  implied  contract,  the 
statute  does  not  begin  to  ran  until  after  the  circumstances  from  which  the  obligation 
is  inferred  arose.    Goodnow  T.  Stryker,  (Wis.)  14  N.  W.  Rep.  346. 

16.  Judgment.  Where  suit  ia  brought  upon  a  judgment  after  a  return  of  nufia  bona 
upon  the  execution  writ,  the  statute  of  limitations,  it  was  held,  commenced  to  run  at 
the  time  of  the  return  of  the  execution,  and  not  the  entry  of  the  judgment.  Taylor  y. 
Bowker,  4  Sup.  Ct.  liep.  397. 

17.  Leasehold — Assignment.  In  a  suit  between  the  assignor  and  assignee  of  a  lease- 
hold, for  rent  accruing,  andpaid  by  the  assignorsubsequent  to  tlie  assignment,  thestatute 
of  limitations  be<;ln8  to  run  in  favor  of  the  assignee  from  the  time  the  assignor  paid  the 
accrued  rent,  and  not  from  the  time  assignor  made  default  in  the  payment  of  the  same. 
Buppel  V.  Patterson,  1  Fed.  Rep.  220. 

18.  Mabbied  Woman.  Where  thestatutemakesthewifeaswellasthehTisband  liable 
for  necessary  family  expenses,  the  liability  of  the  wife  continues  as  longas  there  is  a 
right  of  action  against  the  husband.    Frost  y.  Parker,  (Iowa,)  21  N.  W.  Rep.  507. 

19.  Minor  ob  Ward— Suit  aiteb  Majority.  The  statute  of  limitations  commences 
to  run  asaiust  an  action  by  a  ward  to  recover  lands  sold  by  his  guardian  at  the  time  of 
ward's  attaining  majority.  Seward  v.  Didier,  (Neb.)  20  N.  W.  Rep.  12.  See  Spencer  v.  Shee- 
han.  19  Minn.  338,  (Gil.  292;)  Miller  v,  Sullivan,  4  Dill.  340;  Good  y.  Norley.  28  Iowa, 
188,  (overruled  by  Boyles  y.  Boyles,  37  Iowa,  692;)  Holmes  v.  Beal,  9  Gush.  223: 
Norton  y.  Norton,  5  Gush.  524;  Arnold  v.  Sabin,  1  Gush.  625;  Howard  T.  Moore,  2 
Mich.  226;  Coon  v.  Fry,  6  Mich.  606. 

Where  the  party  who  should  bring  an  action  for  the  seduction  of  a  minor  is  the  per- 
son who  seduces  her,  the  statute  of  limitations  will  not  begin  to  run  until  after  such 
minor  attains  her  majority.    Watson  v.  Watson,  (Mich.)  18  N.  W.  Rep.  605. 

A  party  having  a  right  to  pursue  her  demand  on  attaining  her  majority  cannot  tack 
her  xnbseqneut  disabilities  by  successive  covertures,  in  order  to  prevent  tbeoperation  of 
thestatute  of  limitations,    (jaiues  v.  Hammond's  Adm'r,  6  Fed.  Rep.  449. 

20.  Mobtqaob.  The  statute  of  limitations  commences  to  run  againstsn  action  to  fore- 
close a  mortgage  when  the  cause  of  action  accrued.  Herdman  y.  Marshall,  (Neb.)  22 
N.  W.  Rep.  690 ;  Cheney  y.  Cooper,  14  Neb.  416 ;  8.  C.  16  N.  W.  Rep.  471. 

21.  Nuisance.  It  has  been  held  that  the  statute  of  limitations  commences  to  run 
against  an  action  for  erecting  and  maintaining  a  nuisance  by  a  gas  company  at  the  time 
of  erpoflon  of  the  gas-works.  Baldwin  y.  Oskaloosa  Gas-light  Co.,  (Iowa,)  10  N.  W. 
Rep.  ai7. 
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Bnt  the  general  doctrine  is  that  in  an  action  for  damages  and  abatement  of  a  nnisotice 
the  statute  of  limitations  will  not  be  considered  to  have  uegim  to  ran  nntil  some  injnrr 
has  l>een  caused  by  the  alleged  nuisance.  Miller  t.  Keokuk  &  D.  M.  By.  Co.,  (Iowa,) 
16  N.  W.  Rep.  567 ;  Powers  v.  Council  Bluffs,  45  Iowa,  652. 

Every  continuance  of  a  nuisance  is  in  law  a  new  nuisance.  Kamsdale  v.  Pootft 
(Iowa.)  13  N.  W.  Kep.  557.  See  BalUniore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  2  Sup, 
a.  Rep.  719.  , 

And  where,  in  an  action  for  damages,  and  to  abate  a  nuisance,  since  the  cause  of 
•ction  accrued,  the  statute  of  limitations  has  run,  but  damage  has  continued  to  be  done 
within  the  time  provided  bv  statute,  the  action  is  not  barred.  Drake  v.  Chicago,  R.  I. 
ft  P.  R.  Co.,  (Iowa,)  19  N.  W.  Rep.  215.  See  McConnel  ▼.  Kibbe,  29  111.  <83 ;  Bowyer 
T  Cook,  4  Man.,  G.  &  8.  236. 

22.  On  Cohino  ibto  Statk.  On  removal  to  another  state  the  statute  of  limitatioivs 
commences  to  run,  on  a  cause  of  action  already  accrued,  from  time  of  arrival  in  8tat«. 
Edgerton  v.  Wachter,  (Neb.)  4  N.  W.  Rep.  86 ;  Hartley  v.  Crawford,  (Neb.)  11  N.  W.  Rep. 
729;  Harrison  y.  Union  Nat  Bank,  (Neb.)  Id.  752. 

23.  Obobb  OB  Wabsaict  oh  Couktt  Tbkasuky.  The  statute  of  limitations  begins  to 
nm  against  a  county  warrant  when  it  is  presented  to  the  prox>er  authority,  and  indorsed 
"not  paid  for  want  of  Ainds."  Carpenter  v.  District  Tp.  of  Union,  (Iowa,)  12  N.  W. 
Sep.  280. 

Where  a  town  clerk  has  duly  paid  an  order,  and  Is  entitled  to  credit  fbr  It  at  his  next 
•ettlement,  the  statute  of  limitations  begins  to  run  at  the  date  of  such  settlement. 
Dewey  T.  IJng,  (Iowa,)  10  N.  W.  Kep.  660.    See  Prescottv.  Gonser,  34Iowa,  176. 

24.  Fabtnbbsbip — AocotisTiito.  In  case  of  partnership  each  partner  is  entitled  to  an 
accounting  upon  dissolution,  and  statute  will  run  from  that  date,  Near  v.  Lowe,  (Neb.) 
13  N.  W.  Rep.  825;  but  it  does  not  begin  to  run  against  a  partnership  until  the  dissolu- 
tion thereof,  or  until  asufiicient  lime  has  elapsed  aiter  a  demand  for  an  accounting  and 
settlement.    Richards  v.  Grinnell,  (Iowa,)  18  N.  W.  Rep.  668. 

25.  Pbohise  to  Pat,  Etc  'Wlicre  a  cause  of  action,  barred  by  the  statute  of  limita- 
tions, is  revived  by  written  admission,  thalremoves  thebar ;  the  statute  runs  anew  from 
the  date  of  the  admission.    Bayliss  v.  Street^,  (Iowa,)2  N.  W.  Rep.  437. 

From  the  time  of  the  acknowledgment  of  a  debt  under  circunistances  that  indicate  a 
willingness  or  liability  to  pay  the  same,  the  statute  of  limitations  begins  to  run.  Green 
T.  CooB  Bay  Wagon  Road  Co.,  23  Fed.  Rep.  67. 

Where  a  debtor  promised  to  pay  "  as  soon  as  able,"  the  statute  of  limitations  began 
to  run  aa  soon  as  he  had  pecuniary  ability  to  pay;  and  the  question  of  when  that  abil- 
ity arose  is  for  the  jury.    Xebo  v.  Robinson,  (N.Y.)  2  N.  K.  Rep.  383. 

26.  Rafb.  The  statute  of  limitations  commences  to  run  against  action  for  rape  at 
time  of  its  commission.  Van  Der  Haas  t.  Van  Domselar,  (Iowa,)  10  N.  W.  Rep.  227. 
But  see  $upra,  19. 

27.  Rbal  Estats — Adtebse  Possession.  Adverse  possession  of  real  estate,  to  set  the 
ftatate  of  limitations  running,  must  be  open,  notorious,  continuous.  Mauiain  v.  Cox, 
(Cal.)  7Pbc.  Rep.  804. 

Mere  entry  upon  land  is  not  sufficient,  without  open,  adverse  possession,  to  stop  the 
Tanning  of  the  statute.    Donovan  v.  Bissell,  (Mich.)  19  N.  W.  Rep.  146. 

Going  apon  wild  land,  digging,  and  hunting  for  a  corner  and  boundary  lines,  driving 
cattle  on  the  land,  and  employing  a  man  to  break"  in  the  following  spring,  are  not 
such  going  into  possession  as  will  set  the  statute  of  limitations  in  operation  so  as  to 
carry  a  title  by  virtue  of  adverse  possession.    Brown  v.  Rose,  (Iowa,)  7  N.  W.  Rep.  133. 

It  does  not  commence  to  run  in  favor  of  an  adverse  possession  of  lands  until  after  the 
issuance  of  the  patent  to  such  lands.    Ross  v.  Kvans,  ^Cal.)  4  Pac.  Rep.  443. 

It  does  not  run  against  the  owner  of  unoccupied  lands  until  some  one  assumes  to  take 
adverse  possession  ;  and  this  rule  applies  as  well  to  an  assignee  in  bankruptcy,  who, 
under  the  statute,  (U.  8.  Rev.  St.  f  6067,)  must  bring  suit  within  two  years,  as  to  the 
original  owner.    Gray  v.  Jones,  14  Fed.  Rep.  83. 

An  action  to  set  aside  an  assignment  or  conveyance  of  property  made  to  hinder  or 
delay  creditors  should  ordinarily  be  brought  within  the  same  time  after  the  right  ac- 
crues as  an  action  at  law  to  recover  possession  of  the  same  property.  Hickox  r.  Elliott, 
22  Fed.  Rep.  13. 

28.  SAI.ABT.  The  statute  begins  to  run  against  an  action  to  recover  salary  of  a  pubtlo 
officer  from  Ume  of  expiration  of  his  term  of  office.  Griffin  v.  County  of  Clay,  (fowa,> 
19  N.  W.  Rep.  327. 

Where  an  employe's  wages  are  due  at  the  end  of  each  month,  the  statute  of  limita- 
tions begins  to  run  against  an  action  to  recover  them  at  the  date  when  they  should  have 
been  paid.  Butler  v.  Kirby,  (Wis.)  10  N.  W.  Rep.  373 ;  Davis  v.  Gorton",  16  N.  Y.  255; 
Bid«r  V.  Union  India  R.  Co.,  6  Bosw.  86 ;  Turner  v.  Martin,  4  Rob.  661 :  Mims  v.  Sturte- 
WDt,18Ala.369;  Phillips  v.  Broadley,  UJur.  264. 
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29.  Tax,  iLLcaAi. — ^Matisamdb.  Statute  of  limitations  begins  to  ran  agdnstnUtndmtti* 
to  compel  the  refunding  of  illegal  tax  from  the  time  of  the  payment  thereof.  Beecbo'  t. 
Clay  Co.,  (Iowa,)  2  N.  W.  Eep.  1037. 

30.  Tax  Titlk.  Thest«tuteoflimitationsdoesnotb^ntoraninfaTorofthe bolder 
of  a  tax  deed  by  merely  recording  the  same.  To  avail  himself  of  the  benefits  of  the 
statnte,  bis  possession  must  be  actual  and  adverse,  and  continued  for  the  statutory  pe- 
riod.   Baldwin  v.  Merriam,  (Neb.)  20  N.  W.  Rep.  260. 

a.  Agaimt  Owner  of  Land.  The  statute  of  limitations  commences  to  run  against  de- 
fense to  tax  deed  from  date  of  sale.  Sbawler  y.  Johnson,  (Iowa.)  3  N.  °W.  Bep.  604.  See 
Clark  V.  Thompson,  37  Iowa,  536. 

In  Wisconsin  it  is  held  that  the  fact  that  the  tax  deed  issued  is  void  docs  not  prevent 
tlierunningof  thestatute  in  favor  of  the  holder.  Peck  v.  Comstock,  6  Fed.  Rep.  22.  See 
Edgerton  v.  Bird,  6  Wis.  527;  Hill  v.  Kricke,  11  Wis.  442;  Knox  v.  Cleveland,  IS  Wis.  245; 
I.«wrence  v.  Keunev,  32  Wis.  281 ;  Wood  v.  Meyer,  36  Wis.  808 ;  Marsh  v.  Supervisors,  48 
Wis.  502 ;  Philleo  v.  Hiles,  Id.  627 ;  Oconto  Co.  T.  Jerrard,  46  Wis.  324 ;  Milledge  r.  Cole- 
man, 47  Wis.  184 ;  8.  C.  2  N.  W.  Rep.  77. 

h.  Apainst  ike  Holder  of  7bx  Deed.  The  statute  oomnienoes  to  run  agaiostoneclairaine 
under  a  tax  deed  from  date  of  treasurer's  deed,  where  received  when  entitled  to  demand 
the  same,  Bailey  v.  Howard,  (Iowa,)  7  N.  W.  Rep.  692;  Barrett  v.  Love,  48  Iowa,  103: 
otherwise,  from  time  when  entitled  to  deed  and  not  from  date  of  actual  execution  and 
delivery.    Hintrager  v.  Hennessy,  46  Iowa,  800. 

Theststutecommencesto  run  against  deed  without  date  from  dayof  its  delivery.  Mo- 
Michael  V.  Carlyle,  (Wis.)  10  N.  W.  Rep.  556 ;  for  the  real  date  of  a  deed  is  the  date  of 
delivery,  Jackson  v.  Schoonmaker,  2  Johns.  234;  or  from  the  date  of  filing  same  for 
record.  Griffith's  Ex'r  v.  Carter,  (Iowa,)  19  N.  W.  Rejp.  903 ;  Cassady  v.  Sapp,  (Iowa,) 
19  N.  W.  Rep.  909;  Kldridge  v.  Kuehl,  27  Iowa,  160.  But  the  person  purchasing  at  tax 
sale  must  demand  and  record  his  deed  when  he  is  entitled  to  do  so.  Hintrager  v.  Hen- 
nessy, 46  Iowa,  600. 

0.  On  Failure  of  Tax  Title.  Where  tax  sale  is  set  aside,  or  the  title  acquired  fails,  the 
purcha.'^er  has  a  lien  for  taxes  paid,  witli  interest,  Harber  v.  Sexton,  (Iowa,)  23  N.  W. 
Rep.  635  ;  which  he  may  enforce  bv  proceedings  to  foreclose  the  same,  Peot  v.  O'Brien, 

5  Neb.  360;  Pettit  v.  Black,  8  Neb."62 ;  Wilhelm  v.  Russell,  Id.  120 ;  Miller  v.  Hurford, 
11  Neb.  377;  8.  C.9  N.  W.  Rep.  477;  Towle  v.  Holt,  14  Neb.  222;  8.  C.  15  N.  W.  Rep. 
203;  Reed  V.  Merriam,  18  N.  W.  Rep.  137;  Zahradnicek  v.Selby,  19  N.  W.  Kep.  6i5; 
Sturges  V.  Crowuiushield,  4  Wheat.  122 ;  and  the  statute  of  limitations  does  not  begin 
to  nm  azainst  the  right  to  enforce  snch  lien  until  the  tax  deed  fails,  Schoenheit  v.  Nel- 
son. (Neb.)  20  N.  W.  Rep.  206 ;  Bryant  v.  Bstabrook,  (Neb.)  Id.  245 ;  Otoe  Co.  y.  Brown, 
(Neb.)  Id.  274. 

31.  Tbustb.  It  is  a  general  rule  that  neither  lapse  of  time,  nor  the  rule  of  analogy,  nor 
any  defense  analogous  to  the  statute  of  limitations,  can  be  set  up  by  a  trustee  oi  an  ex- 
press trust.     Preston  V.  Walsh,  10  Fed.  Rep.  316;  Etting  v.  Marx's  Ex'r,  4  Fed.  Rep. 

This  rule  applies  only  to  pure  or  direct  trusts.    Newsont  y.  Board  of  Com'rs,  (Ind.)  S 

N.  E.  Rep.  163. 

Yet,  when  the  circumstances  require  it,  eB|>eciaIhr  when  the  rights  of  third  peiaous 
intervene,  a  court  of  equity  will  enforce  against  the  oeitui  que  tnut  its  own  peculiar 
maxim,  vigilatUibut  et  turn  darmiailibut  jura  tubserviunt.    Id. 

Hencie,  when  the  Ic^tal  title  to  realty  is  in  one  person,  and  the  real  interest  is  in  an- 
other, the  statute  of  limitations  will  not  run  as  between  the  parties  until  there  is  a  re- 
nunciation of  the  trust,  or  until  the  party  holding  the  legal  title  by  some  act  or  declara- 
tion asserts  adaim  adverse  to  the  interests  of  the  real  owner.    Reihl  v.Likowski,  (Kan.) 

6  Pac.  Rep.  886. 

But  where  there  is  a  conflict  of  claim  between  trustee  and  his  eeitui  que  tnat,  and  the 
party  having  the  legal  estate  holds  adversely,  the  statute  of  limitations  will  protect  the 
one  having  the  l^al  title,  and  who  is  sought  to  be  converted  into  a  trustee  by  a  decree 
founded  tipon  fraud,  breach  of  trust,  or  some  inequitable  advantage  obtained  by  him. 
Taylor  v.  Holmes,  14  Fed.  Rep.  498. 

a.  Mitappropriation,  etc.  Whorea  person  misappropriates  trust  funds,  thestatute  com- 
mences to  run  from  the  actual  misappropriation,  or  at  farthest  from  the  discovery  of 
the  fact  by  the  use  of  reasonable  diligence  by  the  party  entitled  to  its  benefit.  Per- 
son V.  McCurdy,  (N.  Y.)  2  N.  E.  Rep.  615 ;  Same  v.  Same,  83  Hun,  620. 

It  has  been  held  that  an  action  by  a  stockholder,  suing  in  his  own  name  for  the 
benefltof  all  the  stockholders,  to  recover  against  the  directors  of  a  corporation  for  prop- 
erty lost  or  stolen  through  the  misconduct,  negligence,  carelessness,  and  inatteotfon  of 
such  directois,  is  in  the  nature  of  complaint  in  an  ecjul table  action  against  the  directors, 
as  trustees,— one  of  which  courts  of  equity  have  jurisdiction,  Brinckerhoff  v.  Bostwidt, 
(N.  Y.)  1  N.  E.  Rep.  663 ;  Robinson  v.  Smith,  3  Paige,  1222 ;  Heath  y.  Erie  Ry.  Co.,  8 
Blatcbf.  347 ;  Brinckerhoff  v.  Bostwick,  88  N.  Y.  62 ;  and  the  statute  of  limitations  -mO. 
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b^n  to  TOD  as  In  other  cases  of  breach  of  corporate  trust.  See  Fierson  y.  McCardy, 
tupra. 

b.  JReirtltanl,  Oamtniclive,  Implied  Tnuts.  The  statute  of  limitations  will  run  in  &Tor 
of  the  trustee  of  a  resultant  or  coustrnctiTe  trust  from  the  tiiue  lie  disavows  the  obli- 
gations of  the  trust.  Oernian-American  Seminarv  t.  Kiefer,  (Mich.)  4  N.  W.  Eep.  636; 
Otto  V.  Schlapkahl,  (Iowa,)  10  N.  W.  Eep.  681;  Strimpfler  v.  Roberts,  18  Pa.  St.  283; 
Uebhard  t.  Sattler,  40  Iowa,  152;  Smith  v.  Davidson,  40  Mich.  632. 

Where  a  trust  arises  by  implication  out  of  the  agreement  of  parties,  and  there  is  no 
conflict  of  claim,  or  adverse  possession  between  the  trustee  and  cettui  que  tnat,  statutes 
of  limitation  do  not  apply.    Taylor  v.  Holmes,  14  Fed.  Hep.  498. 

82.  Vksbai.  C!oiitb&ot  to  Contet.  Where  money  has  been  paid  on  a  verbal  contract 
to  convey  land,  the  statute  does  not  begin  to  run  against  an  action  to  recover  the  same 
until  the  date  of  demand  or  refusal  to  convey.  Tucker  v.  Grover,  (Wis.)  19  N.  W.  Kep. 
62;  Clark  v.  Davidson,  63  Wis.  317 ;  8.  C.  10  N.  W.  Rep.  384.  See  Thomas  v.  Sowards, 
25  Wis.  631;  N.  W.  U.  P.  Co.  v.  Shaw,  37  Wis.  665. 

33.  WBONOFCii  Act.  Where  a  wrongful  act  has  been  committed,  in  the  absence  of 
fraud  the  statute  begins  to  run  as  soon  as  the  wrong  is  committed,  although  the  plain- 
tiff may  be  ignorant  that  a  cause  of  action  has  accrued,  Dee  v.  Hyland,  (Utah,)  3  Pac.  . 
Rep.  388 ;  Jordan  v.  Jordan,  4  Greenl.  176 ;  Thomas  v.  White,  8  litt.  177;  for  the  stat- 
ute does  not  protect  plaintiffs  who  are  ignorant  of  the  facts  necessary  to  enable  them 
to  bring  suits,  unless  that  ignorance  is  occasioned  by  some  improper  conduct  on  the 
part  of  the  defendant.    Froley  v.  Jones,  52  Mo.  64;  Wells  v.  Hatpin,  69  Mo.  92. 

Failure  to  credit  a  payment  on  a  judgment  is  not  a  fraud,  and  the  statute  of  limita- 
tioiis  b^ns  to  ran  from  the  date  of  the  payment.  Shreves  v.  Leonard,  (Iowa,)  8  N. 
W.  Bep.  7«.  See  Gebhard  v.  Sattler,  40  Iowa,  153;  Brown  v.  Brown,  44  Iowa,  848; 
Phoenix  Ins.  Co.  y.  Daukwardt,  47  Iowa,  432 ;  Higgins  v.  Mendenhall,  61  Iowa,  136. 


United  States  v.  Ghabb. 

(OireuU  Cowrt,  D.  Mattaehutett*.    June  80, 1886.) 

L  CEtMiwAi,  Latt—Ikdictment— Motion  in  Aksest  o»  Judgment— Section 
1035,  Rev.  St. 

Under  section  1025,  Rev.  St.,  a  technical  defect  in  an  indictment,  not  tend- ' 
ing  to  the  prejudice  of  the  defendant,  aSords  no  ground  for  a  motion  In  ar- 
rest of  jud^ent  after  a  plea  of  guilty. 

S.  Post- Office — Obbcenb  I£atteb  in  Mails — Takino  fbom  Mails — Dbpobit- 
INO  Saks. 

The  clause  in  the  act  of  congress  of  July  13,  1876,  "for  the  purpose  of  cir- 
culating or  disposing  of,  or  of  aiding  in  the  circulation  or  disposition  of,  the 
same,"  applies  only  to  the  offense  of  taking  an  obscene  publication  from 
the  mails,  and  not  to  that  of  depositing  one  in  them. 

Chas.  Almy,  Jr.,  Asst.  U.  S.  Atty.,  for  the  United  States. 
Warren  0.  Kyle,  for  defendant. 
Before  Gbat  and  Colt,  JJ. 

Grat,  Jastiise.  This  is  an  indictment  on  the  act  of  Jnly  12, 1876, 
e.  186,  (19  St.  90.)  The  first  two  objections  taken  to  it  are  that  the 
letter  alleged  to  have  been  deposited  in  the  mail  is  imperfectly  de- 
scribed; and  that  the  allegation  that  the  defendant  knowingly  de- 
posited an  obscene,  lewd,  and  lascivious  letter  is  defective,  becauBO, 
eonstmed  by  the  technical  rules  of  criminal  pleading,  the  averment 
ia  only  that  the  defendant  knowingly  deposited  the  letter,  and  not 
that  he  knew  its  character.     The  first  objection  is  supported  by  the 
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decision  in  Com.  v.  Wright,  139  Mass.  382,  8.  C.  1  N.  E.  Rep.  411,  and 
the  second  by  the  decision  in  Com,  t.  Boynton,  12  Cash.  499.  But 
both  these  objections  relate  to  defects  or  imperfections  in  matter  of 
form  only,  not  tending  to  the  prejadice  of  the  defendant,  and  there- 
fore, under  section  1025  of  the  Revised  Statutes,  affording  no  ground 
for  a  motion  in  arrest  of  judgment  after  a  plea  of  guilty. 

The  third  ground  of  the  motion  in  arrest  of  judgment  cannot  be 
maintained.  The  clause  in  the  act  of  1876,  "for  the  purpose  of  cir- 
culating or  disposing  of,  or  of  aiding  in  the  circulation  or  disposition 
of,  the  same,"  applies  only  to  the  offense  of  taking  an  obscene  pub- 
lication from  the  mails,  and  not  to  that  of  depositing  one  in  them. 
This  construction  is  sufficiently  manifest  on  the  face  of  this  act,  and 
is  confirmed  by  comparison  with  section  3893  of  the  Revised  Statutes, 
of , which  it  is  an  amendment  and  enlargement. 

The  fourth  and  fff th  reasons  assigned  for  the  motion  in  arrest  pre- 
sent a  more  difficult  question,  which  is,  in  effect,  whether  the  act  of 
1876,  enumerating  "every  obscene,  lewd,  or  lascivious  book,  pam- 
phlet, picture,  paper,  writing,  print,  or  other  publication  of  an  in- 
decent  character,"  "and  every  letter  upon  the  envelope  of  which,  or 
postal  card  upon  which,  indecent,  lewd,  obscene,  or  lascivious  delin- 
eations, epithets,  terms,  or  language  may  be  written  or  printed,"  in- 
cludes an  obscene  letter  inclosed  in  an  envelope  or  wrapper  bearing 
nothing  but  the  name  and  address  of  the  person  to  whom  the  letter 
is  written.  The  decisions  in  other  circuits  are  confficting.  U.  S.  v. 
Loftis,  8  Sawy.  194;  S.  C.  12  Fed.  Rep.  671;  U.  S.  v.  Gaylord,  11 
Biss.  438;  S.  C.  17  Fed.  Rep.  438;  U.  S,  v.  Morris,  9  Sawy.  439; 
8.  C.  18  Fed.  Rep.  900;  U.  S.  v.  Comerford,  25  Fed.  Rep.  902.  We 
are  divided  in  opinion  upon  this  question,  and  therefore,  according 
to  the  usage  of  this  court,  deliver  no  opinion  upon  it,  but,  at  the  re- 
quest of  counsel  for  the  United  States,  order  it  to  be  certified  to  the 
supreme  court. 


Shenfield  V,  NA8HA.WAMNUCK  Manot'o  Co.  and  others.* 
{Oireuit  Court,  S.  D.  Nea  Tork.    June  15,  1886.) 

1.  Patbnts  fob  Invbittions— Patentabilitt— Invkntion. 

To  make  a  anspender  end  of  fist  cord,  in  substantially  the  same  way  that 
suspender  ends  of  round  cord  had  been  made,  and  in  substantially  the  same 
way  in  which  flat  button  ends  had  been  made,  for  the  purpose  of  fastening  or 
securing  other  articles  of  wearing  apparel  than  trousers,  is  an  exercise  of  the 
ordinary  slcill  of  the  housewife  or  the  seamstress. 

8.  Same — Suspender  Ends. 

Letters  patent  No.  169,855,  of  November  9, 1875,  to  Abraham  Shenfield,  for 
an  improvement  in  suspender  button-straps,  are  void  for  want  of  patontabl« 
novelty. 

^Bditad  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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In  Equity. 

E.  N.  Dieker$on  and  E.  N.  Dickerson,  Jr.,  for  plaintifiF. 

Edmund  Wetmore  and  Wm.  A.  Jenner,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants 
from  the  infringement  of  letters  patent  No.  169,855,  dated  November 
9,  1875,  to  the  plaintifiF,  for  an  improvement  in  suspender  button- 
straps.  The  nature  and  extent  of  the  alleged  improvement  upon  the 
pre-existing  out  art  described  by  the  patentee  in  his  specification,  as 
follows : 

"Suspender  ends  have  been  made  of  leather,  felt,  jean,  and  similar  material, 
with  tlie  button-hole  cut  in  the  same,  and  in  most  instances  the  materials 
have  been  pasted  together,  in  addition  to  lines  of  stitching  surrounding  the 
button-hole.  Suspender  ends  have  also  been  made  of  a  round  cord,  with  the 
ends  turned  back  and  fastened  to  form  loops ;  but  this  round  cord  is  objection- 
able, as  it  does  not  lie  flatagainst  the  person  or  beneath  the  buttons.  I  make 
use  of  a  suspender  end  made  of  a  double  flattened  cord  or  strip,  bent  around 
into  a  loop,  and  united  together,  leaving  sufficient  of  the  loop  open  to  form 
the  button-hole.  At  the  other  end  the  suspender  end  is  united  to  a  buckle  or 
clasp  by  a  loop,  or  folded  piece  of  leather,  or  otlier  material,  stitched  to  the 
suspender  end.  *  *  *  Tbe  cord  or  strip  of  flat  material  is  composed  of 
■ilk,  linen,  cotton,  worsted,  or  other  suitable  threads,  or  a  mixture  of  two  or 
more,  and  the  tlireads  are  woven,  braided,  knitted,  crocheted,  or  otherwise 
laid  up  into  the  form  of  a  complete  flat  cord  or  strip,  and  when  the  strip  is 
folded  to  form  the  button-hole  loop,  tlie  seam  at  3  may  be  made  by  sewing, 
knitting,  crocheting,  or  otherwise;  orthe  knitting  or  crocheting  is  commenced 
at  the  central  line,  3,  and  extended  at  both  sides  thereof,  and  around  the  bot- 
torn-hole,  by  the  successive  iangee  of  Interlocked  loops." 

The  claim  is  for  "the  suspender  end,  made -of  a  flat  cord  or  strip 
of  fibrous  material,  bent  into  a  loop,  laid  flatwise,  united  at  the  inner 
edges,  3,  and  connected  to  the  attaching  pieces,  d,  as  set  forth." 
It  is  stipulated  by  the  respective  counsel  as  follows : 
"Complainant  hereby  admits  that  prior  to  the  yair  1870  there  had  frequently 
been  publicly  used,  in  the  manufacture  and  wearing  of  cloaks  and  jackets, 
button-loops  formed  of  flat  braid,  bent  edgewise  upon  itself,  and  sewed  to- 
gether at  the  meeting  edges,  leaving  an  opening  for  the  button-hole  at  tlie 
bend ;  that  the  ends  of  the  braid  in  such  button-loops  were  permanently  at- 
tached to  a  button,  or  like  device,  which  was  affixed  to  one  side  of  the  body 
'tt  the  garment;  and  that  the  button-loop  held  the  garment  together  by  being 
buttoned  onto  a  button, or  like  device,  sewed  to  the  other  side  of  the  garment; 
and  that,  when  in  use,  the  braid  forming  the  button-loop  rested  under  the 
button;  and  that  such  braids  were  made  by  machinery." 

It  tbns  appears  that  while  suspender  straps  bad  been  made  of  a 
roand  oord,  with  the  ends  turned  back  and  fastened  to  form  loops, 
the  patented  improvement  consists  of  a  cord  or  strip  of  any  fibrous 
material,  which  is  made  flat  in  any  way,  bent  into  a  loop,  and  united 
at  the  inner  edges,  and  connected  in  the  ordinary  way  with  the  buckle 
by  a  folded  piece  of  leather  or  other  material;  and  it  further  appears 
that  button  loops,  to  fasten  the  two  sides  of  a  cloak  or  jacket  together, 
had  been  made  in  the  same  way,  except  that  one  end  was  permanently* 
attached  to  a  button  or  like  device. 
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Whether  the  suspender  end  is,  as  it  is  called  by  the,  defendant,  a 
double  usa  of  a  well-known  cloak  loop,  or  is,  as  it  is  said  to  be  by  the 
plaintiff,  an  improvement  npon  a  suspender  end  made  of  round  cord, 
it  equally  seems  to  me  that  the  improvement  is  devoid  of  invention. 
Shenfield  v.  Sehirmer,  21  Fed.  Rep.  241.  To  make  a  suspender  end 
of  flat  cord  in  substantially  the  same  way  that  suspender  ends  of 
-round  cord  had  been  made,  and  in  substantially  the  same  way  in 
which  flat  button  ends  bad  been  made,  for  the  purpose  of  fastening 
or  securing  other  articles  of  wearing  apparel  than  trousers,  is  an  ex- 
ercise of  the  ordinary  skill  of  the  housewife  or  the  seamstress.  The 
connection  of  the  end  to  the  attaching  piece  gives  no  patentable  char- 
acter to  the  loop.  The  attachment  to  the  buckle  is  made  in  a  cus- 
tomary, well-known  way. 

As  the  improvement,  by  whomsoever  made,  was  not  "new,"  in  a 
patentable  sense,  it  is  unnecessary  to  examine  the  earnestly  disputed 
question  of  priority  of  use. 

The  bill  is  dismissed. 


Trot  Laundry  Machinery  Go.  and  others  v.  Bunnbui.' 

(Circuit  Court,  N.  D.  New  York.    June  24, 1886.) 

1.  Patents  for  Iitventions — Invention — Adaptation  of  Old  Devices. 

It  may  involve  invention  to  make  changes  or  modifications  in  parts  which 
wore  substantially  old,  in  order  so  to  combine  theon  as  to  effect  their  efficient 
co-operation. 
8.  Same— Patent  for  Improvements  must  be  Limited  to  Same. 

Whore  the  invention  consists  in  changes  or  modiflcations  of  old  elements 
in  order  so  to  combine  them  as  to  effect  their  efficient  co-operation,  the  claims 
of  the  patent  must  be  carefully  limited,  either  by  express  terms  or  by  fair  con- 
struction, to  the  precise  improvements  made. 
S.  Same— Combination,  when  not  Invention. 

It  is  not  invention  merely  to  bring  old  devices  into  such  juxtaposition  as 
will  allow  each  to  work  out  its  own  effect,  without  contributing  any  new 
function  or  mode  of  operation. 
4  Same — No.  858,384,  MACirtNBRT  for  Folding  and  Ccwlins  Coi.i,ar8,  Void. 
Letters  patent  No.  2,58,384,  of  May  23,  1882,  to  Thomas  S.  Wyles,  for  ma- 
chinery for  folding  and  curling  collars,  held  void  for  want  of  patentable  nov- 
elty, in  view  of  patents  No.  57,3Q8  and  No.  173,096,  and  the  "Churchill  Ma- 
chines, "  which  were  in  common  use  as  early  as  1870. 

In  Equity. 

Win.  H.  King,  for  complainant. 

Ward  dt  Cameron,  for  defendant. 

Wallace,  J.  The  complainants  allege  infringement  of  letters 
patent  No.  258,384,  granted  to  Thomas  S.  Wyles,  May  23,  1882,  for 
machinery  for  folding  and  curling  collars.     The  defendant,  besides 

i  Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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denying  infringement,  relies  upon  the  want  of  novelty  in  the  patented' 
ioTention.  The  object  of  the  invention  is  to  dispense  with  the  hand 
labor  of  folding  and  curling  linen  or  cotton  collars  after  they  havei 
been  starched  and  partially  folded,  and  to  substitute  mechanism  by 
which  starched  and  partially  ironed  collars,  having  the  curved  fold- 
line  moistened,  can  be  accurately  folded,  curled,  and  dried  progress- 
ively,  from  end  to  end.  The  machine  described  in  the  specification 
consists  of  a  feeding  guide,  E,  two  rollers,  B'and  G,  and  a  curling 
guide,  6.  The  feeding  guide  serves  to  introduce  and  direct  a  par- 
tially folded  collar  between  the  two  rollers.  The  rollers  are  supported,' 
rotated,  and  pressed  together  by  any  suitable  means.  The  roller,  B,. 
is  of  maoh  greater  diameter  than  the  roller,  G.  The  collar  feeding 
surface  of  the  roller,  B,  is  made  elastic,  a  tight  layer  of  felt  covered  with, 
muslin  being  commonly  used  to  give  it  this  quality.  The  roller,  G,  is 
of  metal,  with  a  hard,  smooth  surface,  and  is  adapted  to  be  artificially 
heated.  The  curling  guide  is  concavely  curved,  with  its  concaved 
surface  in  the  form  of  a  section  of  a  hollow  cone.  In  operation,  the 
collar,  partly  folded,  and"  having  the  curved  fold-line  moistened,  is, 
placed  in  the  feeding  guide,  £,  which  is  inclined  to  the  plane  of  contact 
between  the  two  rollers ;  is  introduced  by  the  feeding  guide  between 
the  rollers;  and  by  their  action  is  pressed  and  dried,  retaining  a  curved 
shape,  until  it  issues  from  between  tbem  into  the  curling  guide,  G; 
and  is  directed  in  a  spiral  course,  by  the  form  of  the  curling  guide, 
away  from  the  point  where  it  enters,  from  between  the  rollers,  and 
discharged  in  a  curved  shape. 

The  patentee  refers  in  his  description  to  two  prior  patented  ma- 
chines, as  follows : 

"United  States  patent  No.  57,3(Ki  shows  and  describes  a  machine  for  mould- 
ing, turning,  or  flaring  outward  the  fold  portion  of  a  folded  paper  collar,  by 
the  combination  and  arrangement  of  a  concave  roller,  a  convex  roller,  a  guide 
to  direct  the  folded  collar  between  the  rollers,  and  bend  it  towards  the  con- 
cave roller,  and  another  guide  to  receive,  bend,  and  direct  the  collar  as  it  is- 
sues from  between  the  rollers;  but  that  patent  does  not  show,  describe,  or 
mention  anj  roller  having  an  elastic,  yielding,  or  cloth-covered  surface,  nor 
any  means  whatever  for  heating  one  of  the  rollers.  Consequently  that  ma- 
chine was  not  capable  of  folding,  drying,  and  curling  a  partly-folded  starched 
and  ironed  collar,  having  a  moistened  fold-line;  and  that  particular  combi- 
nation and  arrangement  of  the  two  guides  of  the  concave  and  convex  rollers 
would  not  produce  the  plain  fold  required  in  starched  and  ironed  collars  hav- 
ing curved  fold-lines.  United  States  patent  No.  173,096  shows  and  de- 
scribes a  plain  clothed  roller,  combined  with  a  plain  hard  roller  of  less  di- 
ameter than  the  clothed  roller,  and  means  for  supporting  and  rotating  the 
rollers,  pressing  one  against  the  other  by  a  yielding  force,  and  heating  the 
hard  roller,  but  without  any  folding  and  curling  gdides;  so  that  that  machine 
could  not  accurately  fold  and  curl  partly-folded,  starched,  and  iroued  collars, 
having  curved  lines  of  fold." 

The  claims  of  the  patent  are  as  follows :  ' 

"(1)  The  combination  with  the  rollers,  li,  C,  of  the  folding  guide,  E,  and 

the  curling  guide,  G,  in  the  form  of  a  section  of  the  inner  surface  of  a  holf 

low  cone,  and  arranged  in  respect  to  said  rollers  and  folding  guide  subs-ani 
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tially  as  described.  (2)  The  combination  with  the  roller,  B,  having  a  cover* 
ingof  cloth,  hard  roller,  C,  and  means,  substantially  as  set  fortli,  for  heat- 
ing said  hard  roller,  of  the  folding  guide,  £,  and  curling  guide,  6,  both  ar- 
ranged in  respect  to  said  rollers  with  each  other,  substantially  as  described." 

The  proofs  show  that  machines  for  folding  paper  collars,  knovn  as 
the  "Churchill  Machine,"  had  been  in  public  and  extensive  use  as 
early  as  1870,  which  embodied  the  parts  of  the  combination  of  the 
patented  machine,  except  that  neither  of  the  rollers  was  elastic,  or 
was  adapted  to  be  artificially  heated.  This  machine  was  a  modifica- 
tion of  that  described  in  letters  patent  No.  57,308,  referred  to  in  the 
specification  of  the  complainants'  patent. 

Letters  patent  granted  May  31,  1881,  to  Bichard  H.  Gardner  and 
John  W.  Gardner,  and  March  8,  1881,  to  James  G.  Crawford,  have 
also  been  put  in  evidence  by  the  defendant  as  anticipations  of  the 
oomplainants'  patent.  The  first  of  these  patents  describes  a  ma- 
chine known  as  the  "Gardner  Collar-shaper,"  which  combines  a  me* 
talic  roller  with  a  larger  elastic  roller,  but  has  no  feeding  or  curling 
guide,  and.  neither  roller  is  adapted  to  h6  heated.  The-  second  of 
these  patents  describes  a  machine  for  folding  and  shaping  collars  and 
euffs,  which  combines  a  feeding  device  with  three  rollers,  two  of 
which  are  designed  to  be  elastic,  and  the  other  a  hard  roller,  artifi« 
oially  heated.  This  patent  does  not  contain  a  hint  of  a  curling  guide. 
The  defendant  has  attempted  to  show  that  a  curling  guide  was  used 
with  machines  constructed  under  this  patent,  and  that  themaobinea, 
with  the  curling  guides,  were  in  public,  nse  prior  to  the  date  of  the 
actual  invention  of  Wyles;  bat  the  proofs  fail  to  show  this  satisfao- 
torily. 

All  the  machines  thus  described  in  prior  patents,  or  shown  fo 
have  been  in  pi^blio  use  prior  to  the  invention  of  Wyles,  differ  in  de- 
tails of  construction  from  the  machine  of  the  complainant's  patent ; 
and  none  of  them  embody  the  identical  combination  of  either  claim 
of  the  patent,  except  the  Churchill  machine.  That  machine  con- 
tains the  combination  of  the  first  claim,  in  which  an  elastic  roller,  or 
a  roller  having  a  covering  of  cloth,  is  not  an  element.  Although  no 
one  of  the  prior  patents  or  machines  is  sufficient  alone  to  negative 
the  novelty  of  the  second  claim,  considered  together,  and  in  connec- 
tion with  the  machines  referred  to  in  the  specifications  of  the  patent, 
as  illustrating  the  prior  state  of  the  art,  they  are  sufficient  to  de« 
feat  this  claim,  and  authorize  the  conclusion  that  the  combination 
did  not  involve  invention.  What  Wyles  really  did  was  to  combine 
the  parts  of  the  inventions  described  in  patents  No.  57,308  and  No. 
^73,096  into  one  machine,  making  the  necessary  modifications  in 
detail  of  construction  and  arrangement  to  insure  their  efficient  co- 
operation. He  selected  the  plain  clothed  roller,  and  plain  hard 
roller,  adapted  to  be  heated,  of  patent  No.  173,096,  and  combined 
with  them  the  feeding  guide  and  curling  guide  of  patent  No.  57,308, 
introducing  such  changes  in  the  form  of  the  guides  a9  had  previously 
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been  made  and  used  in  the  Churchill  machine,  and  in  the  form  and 
material  of  the  rollers  as  bad  been  shown  in  the  machine  of  the  pat- 
ent to  the  Gardners.  In  the  machine  of  the  patent  the  two  rollers 
perform  the  same  functions,  and  have  the  same  mode  of  operation, 
as  those  in  the  machine  of  the  patent  No.  173,096,  while  the  feeding 
guide  and  curling  guide  perform  the  same  functions,  and  have  the 
same  mode  of  operation,  as  those  in  the  machines  of  patent  No.  57,- 
308,  and  in  the  Churchill  machine. 

It  is  not  invention  merely  to  bring  old  devices  into  such  juxtaposi- 
tion as  will  allow  each  to  work  out  its  own  effect,  without  contribut- 
ing any  new  function  or  mode  of  operation  to  the  other.  This  is 
all  that  has  been  done  in  the  machine  of  the  patent.  It  may  involve 
invention  to  make  changes  or  modification  in  parts  which  were  sub- 
stantially old,  in  order  so  to  combine  tbem  as  to  affect  their  efficient 
co-operation.  Where  such  changes  constitute  the  invention,  the  claims 
of  the  patent  must  be  carefully  limited,  either  by  express  terms  or  by 
fair  construction,  to  the  precise  improvement  which  is  the  subject  of 
the  invention.  An  attempt  has  been  made  to  do  this  in  the  present 
patent  by  making  a  curling  guide  of  a  peculiar  form  a  constituent  of 
the  first  claim,  and  a  roller  having  a  covering  of  cloth,  or  what  is  sub* 
stantially  an  elastic  roller,  a  constituent  of  the  second  claim .  As  has 
been  stated,  neither  of  these  constituents  are  new  as  modifications  of 
old  parts  which  had  been  applied  to  the  same  use. 

The  bill  is  therefore  dismissed. 


The  Bay  Queen. 
New  Jersbt  Steam  Tbansp.  Co.  v.  The  Bat  Queen,  etc. 
(Ditlrict  Court.  8.  D.  Nm  York.    April  19, 1886.) 

CoixTsioH — OvEBTAKnra  Vbbsbl— Rival  Boats. 

An  overtaking  steamer  must  keep  out  of  the  way  of  the  one  ahead.  It  la 
no  defense  that  the  latter  had  not  acquired  full  speed. 

Same  — RousDrNG   Points— Sionai,  Whistles,  Meanino   of — CnowDis^a — 
Statb  Statutes. 

When  two  steamers,  bound  around  a  point,  and  approaching  it  from  the 
same  side,  upon  courses  somewhat  crossing,  signal  to  each  other,  the  one  giv- 
ing two  whistles,  and  the  other  replying  with  one  whistle,  such  signals  mean' 
that  tbe_  former  will  starboard  her  wheel  and  keep  to  the  left,  and  that  the 
latter  will  port  her  wheel  and  keep  to  the  right,  so  far  as  is  reasonably  nec- 
essary to  pass  the  common  point.  The  outside  vessel,  in  such  a  case,  is 
bound  to  keep  away  enough  not  to  crowd  the  other ;  20  yards  being  required 
by  the  state  law. 

Same— Cask  Stated- Reckless  Navioation. 

The  rival  passenger  boats  B.  Q.  and  D.  R.  M.  left  their  docks  In  the  Kills, 
Statea  island,  at  about  the  same  time;  both  being  bound  around  Long  Dock, 
and  between  that  and  a  schooner  which  lay  at  anchor  400  or  500  feet  to  the 
westward  and  outside  of  it.    T.\e  D.  R.  M.  signaled  by  two  blasts  of  the 
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whistle;  tte  B.  Q,.  replied  by  one;  the, former  being  then  under  full  speed, 
but  considerably  further  from  the  Long  Docli  than  the  B.  Q.,  which  was 
under  half  speed.  There  was  sufficient  room  for  both  to  pass  at  the  same 
time  between  the  schooner  and  Long  Dock.  When  nearly  abreast  of  it,  th« 
B.  Q.'s  stem  struck  the  wheel-house  of  the  D.  R.  M  ,  doing  the  latter  some 
damage,  but  the  latter  Icept  on  without  pause.  Held,  discrediting  much  of 
the  testimony  of  the  D.  R.  M.,  that  she  was,  at  the  time  of  the  signals,  con- 
siderably astern  of  the  B.  Q.;  that  she  was  an  "overtaking"  boat;  and  'that, 
as  such,  as  well  a«  by  reason  of  haviug  the  B.  Q.  on  her  own  starboard  hand, 
she  was  bound  to  keep  out  of  the  way  of  the  latter;  that  by  her  signal  of 
two  whistles,  also,  she  was  bound  to  keep  to  the  left;  that  she  did  not  do  so 
to  the  extent  easily  within  her  power,  but  crowded  upon  the  B.  Q.'s  course; 
that  she  was  navigated  recklessly,  if  not  with  the  intention,  even,  of  running 
down  the  B.  Q.,  cr  forcing  her  upon  the  dock.  Held,  further,  that  upon  the 
signals  given,  the  B.  Q.  could  not  have  anticipated  such  navigation  on  the 

Eart  of  the  D.  R.  M. ;  and  having  proceeded  slowly,  and  gone  as  near  the 
ong  Dock  as  was  safe,  and  reversed  shortly  before  the  collision,  she  wa«- 
without  fault,  and  the  damage  should  be  borne  by  the  D.  R.  M.  alone. 

In  Admiralty. 

Wilcox,  Adams  d  Macklin,  for  libelant. 

Steivart  <Jt  Boardman  and  Geo.  L.  Nichols,  for  claimants. 

Brown,  J.  At  aboat  a  quarter  past  2  in  the  afternoon  of  August 
13,  1885,  the  rival  passen;<6r  boats  the  Bay  Queen  and  the  D.  B. 
Martin,  running  from  Stateu  island  to  New  York,  catne  into  collision 
in  ttie  Kills,  at  Port  Bicbmond,  very  near  the  end  of  Starin's  Long 
Dock ;  the  port  bow  of  the  Bay  Queen  striking  the  Martin  just  for- 
ward of  her  wheel-house.  Both  boats  were  upon  their  regular  trips. 
The  time  of  each  for  leaving  her  dock  at  Fort  Bichmond  was  2 :  10, 
and  the  boats  left  nearly  upon  time.  The  Kills  run  there  very  nearly 
east  and  west.  The  Long  Dock  extends  about  400  feet  from  the  shore. 
The  Bay  Queen's  dock  was  only  a  short  dock,  distant  from  400  to  600 
feet  to  the  westward  of  the  Long  Dock ;  the  Martin's  dock  was  about 
1,000  feet  further  westward.  Both  boats  were  accustomed  to  pass 
near  the  end  of  the  Long  Dock.  At  this  time  there  was  a  schooner 
lying  at  anchor  from  40O  to  500  feet  to  the  westward  of  the  end  of 
the  Long  Dock,  and  a  little  further  out  in  the  stream.  The  tide  was 
about  half  ebb,  running  to  the  eastward.  The  schooner  lay  some- 
what quartering,  and  tailing  to  the  south-east.  The  ordinary  course 
for  both  steamers  was  to  pass  between  the  schooner  and  the  Long 
Dock;  and  the  witnesses  on  both  sides  prove  that  there  was  plenty 
of  room  for  both  to  pass  between  the  schoaner  and  the  dock,  at  the 
same  time.  The  full  speed  of  the  two  boats  was  about  the  same;  but 
the  Martin  could  be  more  quickly  bandied.  At  the  time  of  the  col- 
lision she  was  going  under  full  speed,  from  10  to  12  knots.  The 
Bay  Queen  had  stopped  her  engine  before  the  collision,  and  had  at 
no  time  reached  full  speed.  The  distance  from  the  Bay  Queen's 
dock  to  the  end  of  Long  Dock  was  not  over  six  or  seven  hundred 
feet,  less  than  half  the  distance  from  the  Martin's  dock  to  the  end  of 
Long  Dock.  The  Martin,  in  shaping  her  course  to  pass  Long  Dock, 
went  about  250  feet  outside  of  the  end  of  the  Bay  Queen's  dock.    The 
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Bay  Qaeen's  dock  was  so  near  to  Long  Dock  that  the  Bay  Qneen  was 
obliged  to  start  .out  under  a  hard  a-starboard  wheel,  and.  keep  her 
wheel  to  starboard  until  she  got  far  enough  out  to  be  able  to  clear 
the  Long  Dock;  and  then,  when  near  the  end  of  the  dock,  she  would 
straighten  down  to  the  eastward.  Until  she  approached  the  end  (rf 
the  Long  Dock  she  was  subject  to  the  eddy,  which  was  somewhat 
against  her  on  the  ebb,  while  the  Martin,  from  opposite  the  Bay 
Queen's  dock,  had  little  or  none  of  the  eddy  against  her. 

The  circumstances  just  stated  render  it  impossible  that  the  collis- 
ion could  have  occurred,  if  the  testimony  of  various  of  the  libelant's 
witnesses  were  true;  namely,  that  at  the  time  the  Bay  Queen  started 
from  her  dock  the  D.  B.  Martin  was  abreast,  or  neatly  abreast,  of 
the  Bay  Queen.  The  full  speed  at  which  the  Martin  was  running,  her 
shorter  distance  from  the  end  of  Long  Dock,  and  the  less  eddy  to  pass 
through,  would,  if  that  testimony  had  been  true,  have  brought  the 
Martin  several  lengths  ahead  of  the  Bay  Queen  at  the  time  the  latter 
reached  Long  Dock.  I  am  obliged  to  bold  all  this  testimony,  there- 
fore,  as  a  gross  misrepresentation  of  the  facts.  The  same  circum- 
stances, above  stated,  agree  with  the  clear  preponderance  of  the  other 
testimony,  that  when  the  Bay  Queen  left  her  dock,  the  Martin  was 
several  lengths  to  the  westward.  The  weather  was  fine ;  both  were 
in  full  view  of  each  other;  and  each  knew  the  course  and  intention 
of  the  other.     Upon  the  above  facts  the  fault  of  the  Martin  is  clear. 

1.  The  Martin  was  plainly  the  overtaking  boat;  and,  as  such,  she 
was  bound  to  keep  out  of  the  way  of  the  vessel  ahead.  Her  speed  at 
that  time  being  considerably  greater  than  the  Bay  Queen's,  there  is 
no  doubt  that  the  Martin  did  not  actually  lap  the  stern  of  the  Bay 
Queen  until  a  very  short  time  before  the  collision.  During  all  the 
time  before  that,  she  was  clearly  in  the  position  of  an  overtaking 
boat,  and  had  abundant  time  and  room  to  keep  out  of  the  way,  either 
by  slackening  speed,  or  by  stopping,  or  by  going  to  the  northward. 
It  is  no  defense  that  the  Bay  Queen  had  not  acquired  her  full  speed. 

Again,  she  had  the  Bay  Queen,  from  the  first,  on  her  own  star- 
board hand,  and  on  that  groond  she  was  also  bound  to  keep  out  of 
the  way.  Considerable  testimony  was  given  on  her  part  to  the  ef- 
fect that  she  could  not  stop.  I  must  consider  that  the  merest  pre- 
text, and  as  untrustworthy  as  her  testimony  that  she  was  not  an 
overtaking  boat.  There  was  not  in  fact  any  need  of  stopping.  She 
had  only  to  keep  to  the  northward  after  passing  the  schooner,  and 
she  would  have  been  out  of  the  way  of  the  Bay  Queen,  and  given 
the  latter  all  the  room  she  required  to  pass  the  Long  Dock.  I  am 
.satisfied  from  the  evidence  that  the  collision  took  place  within  less 
than  100  feet  of  the  north-west  corner  of  Long  Dock.  The  Bay 
Queen  was  not  yet  perfectly  straightened  down  the  river,  and  she  was 
80  near  the  Long  Dock  that  her  stern  concealed  the  end  of  the  dock 
from  the  view  of  persons  standing  on  the  Bay  Queen's  dock.  I 
find,  therefore,  that  the  Martin  violated  the  state  statute,  which  for- 
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bade  her,  ae  tue  overtaking  boat,  to  go  within  20  yardd  of  the  Bay 
Queen,  (1  Rev.  St.  p.  *684,  §  7;)  and  she  violated,  a  further  rale  of 
navigation  which  forbade  her  passing  so  as  to  crowd  upon  the  proper 
course  of  the  vessel  passed.  As  above  stated,  there  was  abundant 
room  to  the  northward,  and  nothing  to  prevent  the  Martin,  upon 
passing  the  stern  of  the  schooner,  from  keeping  away  to  the  north- 
ward, giving  to  the  Bay  Queen  sufficient  space  along  the  end  of  the 
dock. 

2.  I  think  no  part  of  this  loss  can  be  charged  upon  the  Bay  Queen. 
The  disregard  of  the  various  rales  of  navigation  above  indicated,  on 
the  part  of  the  Martin,  was  so  manifest  and  persistent  as  hardly  to 
be  deemed  less  than  deliberate  and  reckless.  The  boats  had  re- 
peatedly exchanged  signals;  the  Martin  giving  two  blasts,  meaning 
that  she  would  keep  away  to  port.  She  might  have  done  so,  and  have 
avoided  the  collision,  but  did  not.  The  Bay  Queen  had  the  right  of 
way.  She  had  no  reason  to  anticipate  that  the  Martin,  after  passing 
the  schooner,  would  not  keep  to  the  northward  under  a  starboard 
helm,  as  her  two  whistles  had  repeatedly  promised.  The  Bay  Queen 
continued  to  go  at  slow  speed,  and  just  before  the  collision  she  stopped 
her  engines ;  while  the  Martin  ported  her  wheel,  which  tended  to  bring 
hor  across  the  Bay  Queen's  bows.  The  Martin's  officers  state  that 
the  wheel  was  ported  but  a  few  seconds  before  the  collision,  and  was 
designed  to  throw  her  stem  off,  and  ease  the  blow.  Other  witnesses 
state  that  the  wheel  was  ported  earlier,  and  that  her  course  was 
actually  changed  so  as  to  throw  herself  across  the  Bay  Queen's  bows. 
No  reliance  can  be  placed  on  the  asserted  intentions  of  the  Martin's 
pilot  to  ease  the  blow,  or  to  avoid  the  collision.  Had  any  bonafidt  in- 
tention existed  to  avoid  collision,  or  to  yield  the  Bay  Queen  her  rights, 
it  is  incredible  that  he  would  not  have  gone  to  the  northward,  under 
a  starboard  wheel,  and  have  slowed  her  engines  before  the  boats 
lapped  each  other.  There  is  no  small  ground  for  suspicion  that  the 
Martin  was  bandied  with  the  deliberate  purpose  of  running  down  the 
Bay  Queen,  or  else  forcing  her  upon  the  end  of  the  pier,  which,  her 
witnesses  say,  would  have  been  the  result  had  she  undertaken  to  back. 
The  subsequent  conduct  of  the  Martin  in  continuing  on  at  full  speed, 
notwithstanding  the  collision,  is  in  keeping  with  her  previous  manage- 
ment. Her  whole  navigation  was  so  extraordinary  that  it  could  not 
have  been  anticipated  by  the  Bay  Queen;  and  I  hnd  that  the  latter, 
therefore,  did  all  that  was  reasonably  incumbent  upon  her  to  avoid 
the  collision;  and  that  the  loss  rightly  falls  upon  the  Martin,  and 
that  the  libel  should  be  dismissed,  with  costs. 
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Winn  r.  Gilhbb. 

{Oireuit  Court,  W.  B.  Taa».    1886.) 

1.  Remotai.  or  Cause— Jurisdiction — Citizknship. 

The  citizenship  of  a  party  moving  from  one  state  Into  another  Is  con- 
trolled by  the  intention  m  that  regard  with  whieh  be  takes  up  bis  residence 
in  the  new  place, 
a.  Same— Rkmovai.  from  State— Intbntiok. 

A  party  who  has  moved  from  one  state  into  another  cannot  avail  himself 
of  the jarisdiction  of  a  federal  court  upon  the  claim  of  being  a  non-resident, 
after  showing  by  his  acts  and  declarations,  before  the  litigation  commenced, 
an  intention  of  becoming  a  citizen  in  his  new  place  of  abode. 

Suit  for  Debt. 

t«o.  Tarleton,  for  plaintiff. 

Houston  Bros.,  for  defendant. 

Turner,  J.  "Citizenship,"  as  used  in  the  law  nnder  eonsideraiion, 
means  residence  with  intention  of  remaining  permanently  at  that 
place.  A  man  may  reside  in  a  state  for  an  indefinite  period  of  time 
witbont  becoming  a  citizen,  bat  the  moment  a  man  takes  up  his  res- 
idence  in  a  state  different  from  that  where  he  formerly  was  domiciled 
or  was  a  citizen,  with  intent  and  purpose  of  making  the  new  plaoe 
of  residence  his  future,  permanent  home,  that  moment  he  loses  his 
former  domicile,  and  becomes  domiciled  in  the  new  place ;  or,  in  other 
words,  he  ceases  to  be  a  citizen  of  the  former  place  of  residence,  and 
becomes  a  citizen  of  the  state  of  his  adoption. 

The  question  for  me  to  decide  is  whether  Mr.  Winn,  the -plaintiff, 
and  his  assignor,  from  whom  be  claims  a  part  of  his  alleged  right  of 
action  at  the  time  this  suit  was  instituted,  were  citizens  of  Texas.  I 
put  the  question  this  way,  because,  if  not  citizens  of  Texas  at  that 
time,  it  will  be  conceded  that  this  suit  may  be  properly  prosecuted 
here. 

The  query  raises  two  questions  of  fact : 

First.  Where  did  these  parties  reside  at  the  time  this  suit  was 
brought  ?  As  a  simple  question  of  residence,  it  may  be  safely  said,  in 
8an  Antonio.  Both  these  parties  were  single  men,  leading  a  sort  of 
nomadic  life,  but  for  the  last  two  or  three  years  the  evidence  indi- 
cated very  clearly  that  San  Antonio  was  headquarters,  and  the  plaoe 
of  residence,  for  business  purposes,  or  for  choice  or  pleasure,  it  mat- 
ters not,  for  the  purpose  of  this  decision. 

Second  question  is,  was  that  residence  coupled  with  an  intention  to 
permanently  remain  here?  From  the  nature  of  the  case,  no  person 
can  judge  of  the  secret  intentions  dwelling  in  the  minds  of  other 
men.  The  resolutions,  intentions,  and  desires  of  the  mind  are  made 
manifest  by  acts  which  often  reveal  the  inward  intention  as  clearly 
as  it  would  be  if  the  mind  of  another  was  so  constructed  that  it  could 
v.27F.no.l3— 52 
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be  opened  and  read  as  we  read  from  a  printed  volnme.  To  illustrate : 
Suppose  a  man  should  approach,  and  deliberately  draw  a  pistol,  and 
discharge  it  at  the  person  he  was  approaching,  and  should  kill  him 
by  so  doing,  we  would  all  say  that  the  act  was  but  the  execution  of  a 
resolution  or  determination  of  the  mind  in  the  slayer  to  do  great 
bodily  injury  to  the  person  slain,  and  no  declaration  of  innocent  in- 
tention, however  strongly  asserted,  would  convince  the  observer  that 
the  act  was  other  than  willful,  and  done  in  order  to  carry  out  a  pre- 
viously formed  design.  A  man  throws  into  the  sea  an  article  of 
value;  we  know  he  intended  to  part  with  its  possession  forever. 

I  have  given  these  strong  and  abstractly  convincing  acts  to  illns- 
trate  why  it  is  that  we  may  properly  judge  of  men's  intentions  by 
their  acts,  when  not  accompanied  with  declarations ;  and  sometimes 
we  would  conclude  that  the  act  spoke  louder  than  the  declaration, 
if  they  were  inconsistent  with  each  other.  Hence  arises  the  familiar 
saying  that  "actions  speak  louder  than  words." 

The  question  for  me  to  decide,  from  afl  the  facts  and  circumstances 
revealed  by  the  evidence,  is  whether,  after  carefully  weighing  all  the 
evidence,  the  citizenship  of  the  plaintiff  is  such  as  authorized  him  to 
bring  this  suit  in  this  court.  The  wisdom  displayed  in  permitting  a 
citizen  of  another  state  to  sue  a  defendant  who  resides  in  this  state 
has  never  been  doubted,  and  that  right  should  be  carefully  guarded 
and  protected,  whenever  the  citizenship  is  of  different  states.  We 
know,  from  observation  and  experience,  that  association  begets  friend- 
ship, and  friendship  begets  favoritism  and  bias  in  favor  of  those  of 
whom  we  think  kindly;  and  a  stranger,  who  should  come  into  a 
community,  and  sue  a  man  of  good  standing,  and  be  compelled  to 
take  a  jury  from  the  friends  and  acquaintances  of  the  defendant, 
would,  without  any  intention  on  the  part  of  the  jury,  certainly  have  to 
contend  against  the  bias  which  unconsciously,  but  inevitably,  springs 
from  friendly  association.  Hence  the  justice  of  the  law  which  has 
created  a  forum  where  non-residents  can  litigate  their  legal  rights; 
where  juries  are  obtained  from  widely-separated  communities,  and 
therefore  not  likely  to  be  influenced  by  any  other  desire  than  to  ad- 
minister the  law.  While  this  is  true,  it  is  none  the  less  true  that  the 
right  to  be  tried  by  one's  own  peers,  and  to  litigate  his  rights  in  the 
courts  of  his  state,  is  a  right  and  privilege  none  the  less  valuable,  and, 
perhaps,  we  may  safely  say  more  satisfactory  to  the  defeated  party 
than  would  otherwise  be  the  case. 

When  a  yonng  man  leaves  the  parental  home,  and  strikes  ont  into  the 
world ;  goes  to  another  state ;  engages  in  business  for  a  considerable 
length  of  time, — the  natural  inference  would  be  that  he  intended  to 
build  himself  up  a  new  home,  and  domicile  in  the  state  where  he  had 
taken  up  his  residence.  So,  likewise,  if  a  man  of  years,  overtaken 
by  misfortune, — perhaps  reduced  from  luxury  to  penury  and  want, — 
with  no  family  ties  to  bind  him,  and  the  home  of  former  years  has 
passed  from  him,  and  from  under  his  control,  in  the  desperation  of 
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his  situation  abandons  the  state  where  these  misfortunes  have  over- 
taken  him,  and  remains  away  for  a  term  of  years,— enters  into  the 
business  of  life  with  a  residence  in  a  neighboring  state, — the  infer- 
ence would  naturally  arise  that  he  had  no  desire  or  intention  of 
longer  remaining  in  the  locality  of  all  his  misfortunes. 

Thus  much,  I  think,  may  safely  be  said  with  reference  to  what 
would  be  the  natural  inference  from  acts  referred  to,  and  these  facts 
are  made  to  appear  by  the  plaintiff's  evidence.  The  evidence  of  the 
defendant  (which  is  not  disputed)  is  that  plaintiff,  at  the  dinner-table 
of  defendant,  declared  his  intention  to  support^Mr.  Cleveland,  and 
the  defendant  declared  his  intention  to  vote  for  Mr.  Blaine ;  where- 
npon  plaintiff  announced  his  intention  to  kill  his  vote,  which  was 
anderstood  to  mean,  and  according  to  the  common  use  of  that  ex- 
pression did  mean,  that  the  plaintiff  intended  to  vote  for  the  candi- 
date of  his  choice.  That  the  conversation  was  had,  there  can  be  no 
doubt.  This  declaration,  together  with  the  further  declaration  that 
be  expected  to  remain  upon  and  run  the  ranch,  certainly  justified  the 
defendant  in  concluding  that  the  plaintiff  had  become  a  citizen  of  the 
state.  Had  it  been  shown  that  the  plaintiff  had  exercised  the  privi- 
lege of  voting,  it  would  have  been  conclusive  evidence  of  his  having 
adopted  this  state  as  his  domicile,  and  he  would  not  be  heard  to  dis- 
pute it,  as  the  law  regards  that  act  as  conclusive  evidence  of  inten- 
tion. 

It  is  in  evidence,  as  I  have  stated,  that  he  said  he  would  vote.  It 
is  in  evidence,  however,  that  he  did  not ;  and  it  is  in  evidence  that  be 
said  he  could  not  vote  because  not  a  citizen.  The  assertion  that  he 
would  vote  (for  I  hold  the  declaration  in  evidence  is  equivalent  to 
that)  is  just  as  persuasive  as  the  declaration  that  be  would  and  could 
not,  so  far  as  mere  declaration  is-  concerned. 

The  question  then  arises,  is  there  any  reason  why  one  should  have 
more  influence  in  determining  upon  the  weight  of  this  evidence  than 
the  other?  At  the  time  of  the  declaration  that  be  would  vote,  good 
feeling  existed,  and  no  reason  can  well  be  assigned  for  any  motive  to 
make  such  a  statement  other  than  to  give  utterance  to  a  formed  de- 
sign ;  and  the  same  may  be  said  with  reference  to  the  declaration 
about  residing  upon  and  running  the  ranch  in  Texas ;  and  if,  in  fact, 
the  design  was  formed  to  become  a  citizen  of  Texas  at  any  period 
doring  his  residence  here,  he  became  ipso  facto  a  citizen  of  the  state 
of  Texas,  (he  being  a  native  of  this  country,)  and  any  subsequent 
change  of  purpose  would  not  restore  former  citizenship  in  another 
state,  so  long  as  he  continued  to  reside  here.  On  the  other  hand,  it 
may  be  fairly  inferred  from  the  evidence  that  the  declaration  of  not 
voting  because  not  a  citizen  was  made  after  the  possibility  of  a  suit 
was  made  evident,  and  in  that  case,  if  it  was  regarded  as  any  benefit 
to  sue  in  this  court,  then  there  waa  a  motive  in  the  latter  declara- 
tion, where  none  can  be  assigned  for  making  the  former  declaration 
of  intention  to  vote  against  the  vote  (or  to  kill  the  vote)  of  defend- 
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ant.  This  being  so,  it  follows  that,  in  weighing  the  evidence,  the 
declaration  made  when  no  motive  for  a  misstatement  is  shown, 
should  outweigh  the  other  one,  where  a  reason  can  be  assigned  for 
making  a  different  statement. 

It  is  but  recently  that  men  who  are  interested  in  a  oaase  are  per. 
mitted  to  testify  in  the  case.  The  old  rule  resulted  from  a  knowl' 
edge  of  human  weakness,  where  one's  own  interests  are  involved. 
While  a  different  rale  now  prevails,  human  nature  has  not  ohanged, 
and  if  in  weighing  evidence,  and  especially  where  there  is  a  con- 
flict, we  forget  wbalf  self- interest  has  to  do  with  haman  action,  we 
come  short  of  duty.  I  do  not  wish  to  be  understood  by  these 
remarks  as  reflecting  upon  the  statement  of  any  witness,  because 
nothing  has  been  said  or  done  that  would  lead  to  the  oonclusion  of 
intentional  misstatement,  but  to  show  the  reasons  why  one  statement 
may  properly  claim  preference  over  another,  made  under  different 
circumstances,  by  the  same  person,  where  influenced  and  controlled 
by  different  motives. 

The  question,  then,  arises,  shall  a  person  so  act  and  make  declara- 
tions that  justify  the  belief  in  the  minds  of  those  who  deal  with  him 
that  a  certain  fact  exists,  and  when  it  suits  his  interest  or  con- 
venience assert  the  contrary?  I  do  not  wish  to  be  understood  as  as- 
serting in  this  case  that  the  doctrine' of  estoppel  applies,  because  the 
defendant  has  done  no  act  prejudicial  to  his  interest,  based  upon 
what  plaintiff  has  said  or  done.  But  I  do  mean  to  say  that  a  man 
ought  not  to  so  act  as  to  jastify  the  belief  that  a  certain  condition  of 
things  exists,  and  then,  when  it  becomes  to  his  interest  to  declare  a 
different  state  of  facts  to  exist,  and  the  question  presented  is  rendered 
extremely  doubtful,  that  he  ought  not  to  have  the  benefit  of  that 
doubt. 

The  evidence  of  Mr.  Curiton,  plaintiff's  assignor,  is  not  that  he  ever 
intended  to  return  to  Alabama  to  live.  It  is  true  he  said  he  thought 
he  was  a  citizen  of  Alabama,  if  he  was  a  citizen  anywhere.  This  was 
but  an  opinion,  and  the  evidence  fails  to  satisfy  me  that  he  had  not 
ceased  to  be  a  citizen  of  Alabama. 

In  conclusion,  I  may  say  that  acts  and  declarations  of  any  person, 
in  his  own  interest,  after  a  controversy  has  arisen,  are  received  with 
disfavor.  Yet,  under  the  law,  a  man  may  be  a  witness  in  his  own 
case ;  but  with  this  privilege  comes  the  duty  to  those  who  weigh  evi- 
dence to  discriminate  between  such  evidence  as  may  properly  have 
weight  and  such  as,  by  the  rules  of  law,  should  not.  In  this  case,  if 
I  have  reached  a  wrong  conclusion, — which  I  do  not  believe, — the 
plaintiff  must  rest  satisfied,  because  his  own  conduct  and  declarations, 
tending  to  show  citizenship  here  before  any  suit  was  anticipated, 
have  misled  me,  which  acts  and  declarations  I  feel  in  duty  bound  to 
hold  binding,  although  those  of  later  date  are  different.  Caase  dis- 
missed. 
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Nashua  &  L.  B.  Go.  r.^  Boston  &  L.  B.  Co.  and  others. 

(Oireuit  Court,  D.  MoMathHtelt*.    May  5,  1888.) 

1.  Bailboad  CoMPANrEs— Powers  op  Directobs  —  Contract  for  Joint  Man- 

AQEKKNT. 

"fwo  railroads  entered  into  a  contract  for  the  joint  management  of  their 
lines,  including  certain  railroads  leased  to  them.  The  contract  fixed  the  pro- 
portion of  the  net  earnings  to  be  drawn  by  each  of  the  contracting  parties. 
In  pursuance  of  the  agreement,  the  directors  of  the  plaintiff  company  au- 
thorized the  deduction  from  the  net  earnings  of  Interest  on  the  cost  of  a  new 
depot  built  by  the  defendant  company  for  the  accommodation  of  the  Joint 
traffic.  It  was  also  agreed  by  the  respective  boards  of  directors  that  the  de- 
fendant company  should  purchase  a  controlling  interest  in  two  roads  leased 
to  them,  and  managed  under  the  joint  contract,  and  that  during  the  continu- 
ance of  the  joint  contract,  the  excess  of  interest  upon  the  purchase  money, 
over  the  amount  of  dividends  earned  upon  the  stock,  should  be  borne  in  pro- 
portion to  their  shares  of  the  net  earnings.  Hdd  that,  under  the  circum- 
stances, Uke  directors  of  the  plaintiff  company  had  acted  within  their  powers, 
and  that  the  plaintiffs  could  not  claim  payment  of  the  sums  so  expended. 

2.  Same — Directors'  Consent — Evidence. 

Where  other  circumstances  prove  the  directors'  consent,  it  is  not  necessary, 
to  bind  the  corporation,  that  their  rsQords  should  disclose  a  formal  vote  of 
the  directors. 

In  Equity. 

B.  F.  Brookg,  for  complainant. 

A.  A.  Strout  and  J.  H.  Benton,  Jr.,  for  defendant. 

Colt,  3.  This  bill  in  equity  relates  to  certain  transactions  growing 
cat  of  a  joint  traffic  contract  entered  into  between  tbe  plaintiff  and 
defendant  corporations.  Tbe  original  contract  was  for  three  years, 
and  was  dated  January  29, 1857.  By  a  supplemental  contract  dated 
October  1,  1858,  the  parties  agreed  to  an  extension  for  20  years.  The 
corporations  entered  into  this  contract  for  the  promotion  of  their 
mutual  interests  through  a  more  efficient  and  economical  joint  opera- 
tion and  management  of  their  respective  roads,  and  for  the  better 
security  of  their  respective  investments,  as  well  as  for  the  convenience 
and  interest  of  the  public.  By  the  terms  of  tbe  contract,  the  parties 
agreed  to  surrender  to  tbe  joint  management  the  entire  control  of  their 
roads,  shops,  depots,  and  other  property,  reserving  only  such  prop- 
erty as  was  afterwards  specified  in  the  contract.  The  parties  assumed 
tbe  joint  expenses  of  operating  tbe  roads,  and  the  expenses  incident 
to  the  working  of  the  Wilton  and  Stony  Brook  Bailroads  connected 
vith  the  Nashua  &  Lowell  Bailroad ;  also,  by  supplemental  agreement, 
tbe  parties  assumed  the  contracts  existing  between  the  Boston  &  Lowell 
and  Salem  &  Lowell  and  Lowell  &  Lawrence  Bailroad  Companies. 
They  also  assumed  tbe  contract  existing  between  the  Nashua  &  Lowell 
Bailroad  and  the  Northern  Bailroad  Company.  They  also  provided 
that  all  contracts  for  tbe  transportation  of  property  or  persons  here< 
tofore  ooade  by  either  party  should  be  assumed  and  carried  out  by  the 
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joint  parties,  and  that  all  separate  contracts  necessary  for  the  oidi- 
narj  operation  of  the  roads,  then  made  by  either  party,  should  be  as- 
sumed by  the  joint  parties,  and  the  expenses  paid  from  the  joint 
funds.  The  roads  were  to  be  managed  by  one  agent,  who  should  be 
bhosen  by  the  combined  vote  of  a  majority  of  the  directors  of  each 
party.  The  income  and  expense  accounts  of  the  joint  roads  were  to 
be  made  up  by  estimate  at  the  close  of  each  month,  'and  the  net  bal- 
ance divided  upon  the  basis  agreed  upon,  subject  to  a  final  adjust- 
ment  at  the  closing  of  accounts.  It  was  further  agreed  that  "on  the 
first  day  of  April  and  October  in  each  year  the  said  accounts  shall  be 
accurately  closed  and  balanced  by  settlement  with  each  party,  and 
adjusting  all  previous  payments  and  accounts;"  the  Boston  &  Lowell 
Bailroad  Company  receiving  as  its  portion  69  per  cent.,  and  Nashua 
&  Lowell  Railroad  Company  31  per  cent.,  of  the  joint  net  income. 
It  was  further  agreed  that  the  indenture  should  be  construed  as  a 
business  contract  solely,  and  in  no  sense  a  lease  of  one  road  to  the 
other,  or  as  a  union  of  the  corporate  powers  or  privileges.  All  con- 
troversies arising  under  the  contract,  at  the  request  of  either  party, 
were  to  be  submitted  to  arbitrators. 

After  the  roads  began  operation  under  the  joint  contract,  large  ad- 
ditions of  mileage  were  made.  The  Stoneham  Branch  was  purchased 
by  the  Boston  &  Lowell,  and  the  Peterboro'  Bailroad  was  leased  by 
the  Nashua  &  Lowell.  The  Lexington  &  Arlington  was  purchased, 
and  the  Middlesex  leased,  by  the  Boston  &  Lowell.  In  the  proper  and 
legitimate  development  of  the  roads,  it  became  necessary  to  form  con- 
nections with  the  upper  roads,  so  called,  which  connected  with  the 
the  vast  country  lying  to  the  north  and  west.  The  main  outlet  for 
this  whole  line  of  transportation  was  Boston.  In  order  to  retain  the 
increasing  business,  as  well  as  accommodate  the  wants  of  the  public, 
it  became  necessary  that  the  joint  roads  should  offer  increased  facili- 
ties for  the  transportation  of  passengers  and  freight. 

The  facilities  of  the  roads  were  increased  in  various  ways.  The 
directors  of  the  Nashua  &  Lowell  Bailroad  appointed  committees  for 
the  purchase  of  the  Mystic  Biver  Bailroad,  for  the  location  of  a  new  de- 
pot to  be  erected  in  Boston,  and  for  the  purchase  of  wharf,  flats,  and 
terminal  facilities  in  Charlestown,  and  for  the  providing  of  better 
terminal  facilities  in  Boston.  The  joint  roads  united  in  tbe  purchase 
of  property  at  East  Cambridge,  store-bouses  and  wharves  on  Lowell 
street,  Boston,  and  the  Mystic-wharf  property  in  Charlestown,  for 
the  purpose  of  providing  suitable  accommodations  for  increased  busi- 
ness. In  these  purchases  the  Boston  &  Lowell  Bailroad  bought  69 
per  cent,  and  the  Nashua  &  Lowell  Bailroad  31  per  cent,  of  the 
property. 

The  board  of  directors  of  the  two  contracting  corporations  were  ac- 
customed to  hold  their  meetings  at  the  station  in  Boston.  Questions 
were  put  to  both  boards  by  the  president  of  both  boards.  All  ques- 
tions jn  which  there  was  any  supposed  separate  interest  or  liability 


Digitized  by 


Google 


KASBUA  &   L,  B.  CO.  V,  BOBTOV  A  L.  B.  00. 

of  the  two  corporations  were  put  by  the  presiding  officer,  first  to  one 
board,  and  then  to  the  other.  Each  board  had  its  own  separate 
clerk  and  book  of  records.  The  joint  roads  were  operated  under  the 
contract  until  its  expiration  in  1878. 

The  present  suit  relates  to  two  transactions  which  took  place  under 
the  joint  contract, — the  building  of  the  new  passenger  station  in  Bos- 
ton, commenced  in  1870  and  completed  in  1875;  and  the  purchase 
of  the  stock  of  the  Lowell  &  Lawrence  and  Salem  &  Lowell  Railroads. 
The  plaintiff  corporation  now  seeks  to  recover  back  its  share  of  the 
joint  receipts  expended  for  these  purposes,  on  the  ground  that  these 
acts  were  unauthorized  and  illegal  under  the  joint  traffic  contract. 

It  is  clear  from  the  evidence  that,  to  meet  the  increased  business 
of  the  joint  roads,  and  to  retain  their  connection  with  other  lines,  it 
vas  the  opinion  of  those  charged  with  the  management  of  the  roads 
that  increased  terminal  facilities  at  Boston  were  necessary.  The 
Nashua  &  Lowell  road,  through  its  directors,  participated  in  negotia- 
tions with  the  Eastern  Bailroad  to  this  end.  Upon  the  rejection  of  the 
plan  of  a  depot  to  be  occupied  jointly  with  the  Eastern  Bailroad,  the  two 
corporations  united  to  provide  additional  terminal  facilities.  This  sub- 
ject was  early  brought  to  the  attention  of  the  stockholders  of  the 
Nashua  &  Lowell  Bailroad,  as  appears  by  the  record  of  the  meeting 
of  May  25,  1864,  when  the  directors  were  empowered  to  invest  the 
contingent  fund  of  the  corporation  in  lands,  warehouses,  or  other  real 
estate  for  the  better  accommodation  of  the  business  of  the  corpora- 
tion, either  upon  the  line  of  the  road,  or  at  the  Boston  terminus.  In 
1869  the  directors  of  both  roads  sent  Gen.  Stark,  the  joint  manager, 
to  Europe,  for  the  purpose  of  obtaining  the  best  plans  for  the  erec- 
tion of  a  proper  station  in  Boston.  Upon  the  return  of  Gen.  Stark, 
plans  for  a  new  station  were  presented  to  the  board  of  directors  of  the 
Nashua  &  Lowell  Bailroad,  and  a  report  in  relation  to  terminal  facil- 
ities was  made,  and  accepted  by  the  directors.  The  plans  having 
been  approved  by  both  roads,  the  question  arose  as  to  the  manner  in 
which  the  Nashua  &  Lowell  Company  should  bear  its  share  of  the 
expense. 

On  July  23,  1872,  the  directors  of  the  Nashua  &  Lowell  Bailroad 
voted  as  follows : 

"That  the  expenditures  made  and  to  be  made  hy  the  Boston  &  Lowell 
Bailroad  Company  for  land  and  buildings  in  Boston  for  a  new  station,  and 
the  expenditures  made  and  to  be  made  by  said  corporation  for  tlie  building 
and  completing  the  Mystic  lliver  llailroad.  and  for  the  improvement  in  Win- 
chester, for  a  new  station  and  land  for  railway  purposes  to  tlie  amount  of 
^0,000,  are  to  be  treated  in  the  management  of  the  business  under  the  joint 
contract  existing  between  said  corporation  and  the  Nashua  &  Lowell  Railroad 
Companies,  as  follows,  viz.:  The  said  Boston  &  Lowell  Railroad  Company 
are  to  be  paid  tlie  interest  upon  such  expenditures  made  and  to  be  made  at 
the  rate  of  seven  per  cent,  per  annum,  at  the  end  of  six  months,  out  of  the  re- 
ceipts of  tlie  joint  corporations  under  said  contract,  and  which  are  to  be 
charged  as  a  part  of  the  expenses  of  operating  said  railway  under  said  con- 
tract; and  the  cashier  of  said  two  corporations  and  treasurer  of  the  Boston  & 
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Lowell  Railroad  Company  are  hereby  directed  to  make  up  an  interest  account 
upon  8uc)i  expenditures  to  April  1,  1872,  and  pay  the  amount  found  due  to 
the  Boston  &  Lowell  liailroad  Company,  out  of  the  joint  receipts  of  said  two 
corporations. " 

On  the  same  day  the  directors  of  the  Boston  &  Lowell  Bailroad 
passed  a  similar  vote.  In  pursuance  of  this  s^greement,  the  Boston 
&  Lowell  Bailroad  borrowed  the  necessarj  funds,  at  7  per  cent,  in- 
terest, to  construct  the  Boston  station,  and  issued  their  bonds  there- 
for for  20  years.  The  evidence  shows  that  better  terminal  facilities 
in  Boston  were  deemed  vital  to  the  interests  of  the  joint  roads;  that 
the  improvements  were  carried  out  with  the  utmost  good  faith  on  the 
part  of  both  corporations;  that  the  directors  of  the  Nashua  &  Lowell 
Bailroad  frequently  discussed  the  necessity  of  such  increased  termi- 
nal facilities,  and  finally  agreed  to  the  same  without  dissent;  and 
that  in  the  annual  report  adopted  by  the  stockholders  of  the  plaintiff 
corporation.  May  27,  1874,  we  find,  in  the  appendix  thereto,  a  full 
description  of  these  improvements. 

The  second  subject-matter  of  controversy  concerns  the  purchase,  in 
the  summer  of  1871,  by  the  defendant  corporation,  on  its  separate  ac- 
count, of  a  majority  of  the  capital  stock  of  the  Salem  &  Lowell  and 
Lowell  &  Lawrence  Bailroads.  By  the  contract  of  October  1,  1858, 
the  leases  of  these  roads  were  assumed  by  the  joint  roads.  It  was 
believed,  however,  that  these  leases  were  without  authority  of  law. 
It  was  therefore  agreed  by  the  joint  corporations,  through  their  re- 
spective boards  of  directors,  that  the  Boston  ii  Lowell  Bailroad  should 
purchase  a  controlling  interest  in  these  roads,  and  that  the  contract- 
ing parties,  during  the  continuance  of  the  joint  contract,  should  share 
the  excess  of  interest  upon  the  purchase  money,  over  the  amount  of 
dividends  earned  upon  the  purchased  stock,  in  the  proportion  of  69 
and  31  per  cent.  This  arrangement  by  which  the  Nashua  &  Lowell 
Bailroad  assumed  31  per  cent,  of  the  cost  during  the  continuance  of 
the  joint  contract  was  not  confined  to  the  building  of  the  new  station 
in  Boston,  or  the  purchase  of  the  Lowell  &  Lawrence  and  Salem  & 
Lowell  stocks,  which  the  plaintiff  in  the  present  bill  seeks  to  repudi- 
ate, but  a  like  agreement  was  made  as  to  the  station  at  Winchester 
and  the  Mystic-wharf  and  Mystic  Bailroad  improvements. 

No  objection  was  made  by  any  director  or  stockholder  of  the  plain* 
tiff  corporation  to  these  acts  uutil  June  25, 1877,  when,  there  having 
been  a  change  in  the  board  of  directors,  a  vote  was  passed  rescinding 
the  votie  of  July  23,  1872,  wherein  it  was  provided  that  the  Boston  & 
Lowell  Company  should  receive  from  the  Nashua  &  Lowell  Company 
interest  at  7  per  cent,  upon  31  per  cent,  of  the  cost  of  certain  addi- 
tions made  to  the  property  of  the  Boston  &  Lowell  Company.  No  at- 
tention was  paid  by  the  manager  to  this  vote,  but  he  continued  to  de- 
duct from  the  joint  receipts  the  amount  due  from  the  Nashua  &  Low- 
ell Bailroad  Company  on  account  of  the  improvements  and  purchases 
made  for  the  joint  interest.    In  .1878,  at  the  annual  meeting,  the 
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stockholders  of  the  Nashua  &  Lowell  Company  passed  the  following 
resolutions : 

"Resolved,  that  the  stockholders  of  this  company  have  learned  with  sur- 
prise, from  the  report  of  the  directors  this  day  presented,  the  fact  of  the  vote 
passed  at  the  directors'  meeting,  holden  July  28, 1872,  and  tlie  result  of  that 
vot«,  thus  far  in  depriving  this  company  of  more  than  8150,000,  and  in  be- 
stowing the  same  upon  the  Boston  &  Lowell  Kailroad  Company. 

"Therefore  resolved,  tliat  in  our  judgment  this  vote  was  passed  in  tlie  in- 
terest of  the  Boston  &  Lowell  Railroad  Company,  and  in  entire  disregard  of 
the  rights  and  interests  of  this  company,  and  of  the  terms  and  provisions  of 
the  joint  traffic  contract  itself. 

"Resolved,  that  the  directors  this  day  elected  are  requested  to  take  proper 
measures  for  restoring  to  the  treasury  of  this  company  the  sums  so  diverted 
from  it  by  the  Boston  &  Lowell  Railroad  Company." 

In  September,  1882,  the  two  corporations  entered  into  an  agree- 
ment to  submit  their  differences  to  arbitration.  The  plaintiff  denies 
that  any  binding  award  was  ever  made. 

Under  these  circumstances,  can  the  plaintiff  corporation  recover 
back  the  money  which  was  deducted  from  the  joint  receipts,  during 
the  continuance  of  the  contract,  for  its  share  of  the  expense  for  the 
construction  of  the  passenger  station  at  Boston,  and  the  purchase  of 
the  stock  of  the  Salem  &  Lowell  and  Lowell  &  Lawrence  Bailroads  ? 

The  plaintiff  rests  the  right  to  relief  on  two  general  grounds :  First, 
that  these  acts  were  not  duly  authorized  by  the  directors;  and,  sec- 
ondly, that  if  BO  authorized  the  directors  had  no  power  to  bind  the 
corporation.  , 

That  the  acts  complained  of  were  authorized  by  the  directors  of 
the  plaintiff  corporation  we  think  there  is  no  doubt,  upon  the  record 
before  us.  As  to  the  building  of  the  passenger  station  in  Boston ,  we 
need  only  now  refer  to  the  vote  of  the  directors,  July  23,  1872;  and, 
in  respect  to  the  stock  purchase,  so  called,  it  appears  that  the  direct- 
ors of  both  roads  fully  discussed  the  matter,  that  the  purchase  was 
determined  upon,  and  that  it  was  understood  by  all  the  directors  that 
the  excess  of  interest  upon  the  sura  paid  for  the  stock  above  the  div- 
idends should  be  paid  by  both  roads  in  the  proportions  fixed  by  the 
joint  contract  for  the  division  of  profits.  It  further  appears  that  this 
matter  was  usually  brought  up  in  some  form  at  the  monthly  meetings 
of  the  directors  of  both  corporations,  without  objection  from  any  di- 
rector of  the  Nashua  &  Lowell  road.  Under  these  circumstances, 
to  hold  that  the  plaintiff  corporation  is  not  bound  because  the  records 
of  the  corporation  disclose  no  formal  vote  by  the  directors,  would  be 
contrary  to  equity.  But,  whatever  informality  exists  in  this  respect, 
the  subsequent  acquiescence  of  the  directors  would  bind  the  corpora- 
tion, if  they  acted  within  their  powers.  Creawell  v.  Lanakan,  101. 
U.  8.  347. 

The  main  question  raised  in  this  case  is  whether  the  directors  could 
Mnd  the  corporation  in  respect  to  the  transactions  complained  of. 
The  directors  of  a  corporation,  except  so  far  as  they  may  be  expressly 


{ 


Digitized  by 


Google 


\ 


826  FEDERAL  REPOBTEB. 

or  impliedly  restrained  by  the  charter,  by-laws,  or  general  law,  may 
do  any  act  which  the  corporation  itself  can  do  or  ratify.  Wood,  Rys. 
§  153.  The  general  power  of  directors  to  perform  all  corporate  acts 
refers  to  the  ordinary  business  transactions  of  the  oorporation,  and 
not  to  fundamental  and  organic  changes,  like  increasing  its  capital 
stock,  or  leasing  its  plant.  Railway  Co.  v.  AUerton,  18  Wall.  233 ; 
Ttiomaa  v.  liuilroad  Co.,  101  U.  S.  71;  Oa»a  v.  Manchester  Iron  d; 
Steel  Co.,  9  Fed.  Bep.  640.  Bat  the  agreements  entered  into  by  the 
plainti£F  corporation  respecting  the  Boston  passenger  station,  and  the 
purchase  of  the  railroad  stock,  were  not  of  this  fundamental  charac- 
ter. The  plaintiff  corporation  did  not  furnish  the  money  for  these 
purposes.  All  it  agreed  to  do,  in  return  for  the  mutual  benefits  con- 
ferred, was  to  pay  an  amount  equal  to  the  interest  on  31  per  cent,  of 
the  cost  during  the  continnance  of  the  contract.  Independently  of 
the  trafSo  contract,  or  as  supplementary  thereto,  we  fail  to  see  why 
the  directors  had  not  the  power,  if  they  deemed  it  for  the  best  inter- 
ests of  the  corporation,  to  make  these  agreements. 

To  meet  the  increased  business  of  the  joint  roads  it  was  found  nec- 
essary to  lease  other  lines,  to  increase  the  terminal  facilities  at  vari- 
ous points,  and  to  make  contracts  with  connecting  lines.  Sometimes 
this  was  done  by  each  of  the  joint  roads  separately ;  sometimes  jointly. 
But  all  the  numerous  and  various  plans  which  were  carried  out  dur- 
ing the  20  years  of  the  contract  appear  to  have  been  done  in  good 
faith,  and  for  a  mutual  benefit,  and  without  objection  from  any  one, 
until  a  change  of  management  took  place  in  the  plaintiff  oorporation, 
two  years  before  the  expiration  of  the  contract.  Under  these  cir- 
cumstances it  may  be  said  the  acts  complained  of  were  incidental  to 
the  original  contract,  or,  if  not  strictly  incidental,  that  they  were  nec- 
essary to  the  proper  carrying  out  of  the  contract  to  the  best  advantage 
of  the  joint  roads  and  of  the  public.  The  acts  complained  of  were 
not  the  only  ones  of  their  kind,  but  the  record  discloses  other  trans- 
actions of  a  similar  or  nearly  similar  character,  about  which  no  com- 
plaint is  made.  Under  the  circumstances  presented  in  this  case, 
we  think  the  directors  acted  within  their  powers,  and  that  their  acts 
bound  the  plaintiff  corporation.  Aside  from  this,  there  is  much  evi- 
dence going  to  prove  that  the  stockholders  ratified  the  acts  of  the  di- 
rectors. We  are  aware  that  this  is  disputed  by  tbe  plaintiff,  largely 
on  the  ground  of  the  manner  in  which  the  accounts  were  kept.  Upon 
the  whole,  we  think  the  evidence  goes  to  show  such  an  acquiescence 
on  the  part  of  the  stock-holders  as  forbids  them,  after  this  lapse  of 
time,  from  holding  the  defendant  liable.  Again,  this  contract  has  been 
executed.  It  expired  in  1878.  The  supreme  court  says,  in  Thomas 
V.  Railroad  Co.,  101  U.  S.  71,  86 :  "In  regard  to  corporations  the  rule 
has  been  well  laid  down  by  Comstock,  0.  J.,  in  Parish  v.  Wheeler, 
22  N.  Y.  494,  that  the  executed  dealings  of  corporations  must  be  al- 
lowed to  stand  for  or  against  both  parties  when  tbe  plainest  rules  of 
good  faith  require  it." 
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The  plaintiff  relies  on  the  case  of  March  v.  Eastern  RaUroad  Co., 
43  N.  H.  515.  In  that  case  one  road  was  leased  to  the  other  upon 
certain  terms,  and  then  a  change  of  policy  vi&a  pursued  by  the  lessee, 
vhich  operated  to  destroy  the  benefit  or  profit  which  would  properly 
accrue  to  the  lessor  under  the  lease.  Whatever  dieta  favorable  to  the 
contention  of  the  plaintiff  may  be  found  in  th^  case,  the  facts  are  so 
different  that  we  cannot  consider  the  case  as  applicable  to  the  pres- 
ent one. 

These  conclusions  make  it  unnecessary  to  consider  the  other  ques- 
tions raised.    Bill  dismissed. 


Watkbman  v.  Wat^mak. 

Baue  v.  Pobteb. 

(OireuU  Court,  D.  OaHfomia.    March  1,  186il) 

1.  VbRDOR  AKD  VeKDBK— CONTEACT— COSSEDBRATIOIf— WMTntW  C30NTBACT. 

The  real  consideration  for  a  contract  to  convey  may  be  shown,  although 
the  contract  states  only  a  nominal  one. 
t.  Contract — Adbquact  op  CoNsiDBBATioir— Eyidbncb. 

Where  a  party  advances  several  thousand  dollars  to  develop  certain  silver 
mines,  in  congiaeration  of  which  he  is  to  be  repaid  out  of  their  first  product, 
and  receive  in  addition  an  undivided  fractional  part  of  the  mines,  Xeld,  that 
the  contract  cannot  be  avoided  on  the  ground  that  the  consideraUon  was  in- 
adequate. 
8.  Same— Uncebtaikty— Hardship. 

On  the  same  state  of  facts,  held,  that  the  contract  cannot  be  avoided  on  the 
ground  that  the  property  to  be  conveyed  is  uncertain,  cr  that  the  perform- 
ance of  the  contract  would  work  hardship. 
4  Same— Mutuality— Option. 

In  an  action  on  a  contract,  want  of  mutuality  cannot  be  set  np  as  a  defense 
by  the  party  who  has  received  the  benefit,  simply  because  it  was  left  optional 
with  the  other  party  as  to  whether  he  would  enforce  his  right. 
6.  Same— SECtTBiTY— Evidence. 

Evidence  considered,  and  hM  not  to  sustain  the  position  that  the  contract 
to  convey  was  given  simply  as  security  for  the  money  advanced. 

In  Equity. 

The  actions  referred  to  in  the  following  opinion  were  brought  by 
the  complainant  as  the  assignee  of  her  deceased  husband,  to  compel 
the  specific  performance  of  certain  contracts  in  writing  entered  into 
with  him  by  the  defendants.     One  of  the  contracts  was  as  follows : 

"San  Bkknasdino,  May  14, 1881. 

"For  and  in  consideration  of  one  dollar  to  me  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  I  hereby  agree  that,  at  any  time  within 
twelve  uiontlis  from  this  date,  upon  demand  of  J.  S.  Waterman,  or  his  heirs, 
administrators,  or  assigns,  I  will  execute  to  him  a  good  and  sufficient  deed  of 
conveyance  to  an  undivided  twenty-four  hundredths  (24-100)  of  the  following 
mines,  known  as  the  Alpha,  Omega,  Silver,  Glance,  and  Front,  each  being 
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600  feet  fr6nt  by  1,500  feet  long;  and  the  same  interest  In  all  the  lands  tfiat 
maybe  located,  or  have  been  located,  for  the  development  of  the  above  mines; 
with  such  machinery  and  improvements  as  are  to  be  placed  upon  the  same, — 
all  subject  to  the  same  proportion  of  expenses,  which  is  to  be  paid  out  of  the 
development  of  the  above  property ;  all  situat^  near  the  Grape  Yiue,  in  the 
county  of  San  Bernardino,  state  of  Califoniia. 

[Signed]  "B.  W.  "Wateeman." 

The  other  contract  was  of  a  similar  character,  bat  was  signed  by 
G.  L.  Porter,  who  agreed  therein  to  convey,  on  demand,  to  J.  S. 
Waterman  tbr«e  one-bundredtbs  of  the  same  mines.  The  other  facts 
are  sufficiently  stated  in  the  opinion  of.  the  oonrt. 

Sawyer,  J.,  (orally.)  This  case  of  Waterman  against  Waterman,  is 
a  snit  in  equity  to  compel  the  specific  performance  of  a  contract  to 
convey  portions  of  the  silver  mines  described  in  the  bill  of  complaint. 
I  have  gone  through  this, record  very  carefully.  The  testimony  is 
very  voluminous,  and  the  principal  questions  are  questions  of  facts. 
It  would  be  unprofitable  to  enter  into  a  long  discussion  of  the  evi- 
dence, and  I  shall  only  announce  my  conclusions  in  the  matter. 

In  my  judgment  the  plaintiffs  are  entitled  to  a  decree  for  the  con- 
veyance of  the  property,  and  for  a  reference  to  take  an  account  of 
the  profits  of  the  undivided  portion  of  which  a  conveyance  is  sought. 

The  legal  points  made  by  the  defendants  are,  briefly :  first,  insuffi- 
ciency of  consideration.  The  consideration  in  the  written  agree- 
ment of  conveyance  mentioned  is  one  dollar.  If  the  parties  agree  to 
sell  for  one  dollar,  I  do  not  see  that  anybody  has  a  right  to  complain. 
On  the  face  of  the  bill,  and  certainly  upon  the  testimony,  there  is 
nothing  to  justify  a  holding  that  the  consideration,  expressed  or  real, 
was  inadequate.  If  the  amount  expressed  is  adequate  for  a  deed  of 
conveyance,  it  certainly  ought  to  be  adequate  to  sustain  a  contract  to 
convey.  Besides,  it  appears  that  that  was  not  the  real  consideration 
at  all.  The  failure  to  state  the  full  consideration  makes  no  differ- 
ence. The  parties  took  np  a  mining  claim,  had  it  partially  pros- 
pected, and,  being  impecunious,  had  no  means  to  develop  the  mine 
and  procure  machinery.  They  entered  into  an  agreement  by  which  ' 
another  party  was  to  furnish  the  money,  and  they  gave  ^  contract  to 
convey  a  part  of  the  property,  and  besides  agreed  to  pay  the  money 
back  out  of  the  first  proceeds  of  the  mine.  The  capitalist,  J.  S.  Wa- 
terman, advanced  in  all  something  over  $26,000,  and,  in  addition  to 
that,  his  brother,  R.  W.  Waterman,  who  was  one  of  the  parties,  re- 
ceived a  remission  of  all  the  indebtedness  due  from  him  to  J.  8., 
which  was  about  $11,000;  and  that,  with  $3,500  to  pay  private  in- 
debtedness, was  the  real  consideration  for  the  contract.  J.  S.  Water- 
man did  not  choose  to  take  a  conveyance  at  the  time,  for  the  reason 
that  he  did  not  wish  to  put  himself  in  the  position  of  a  partner.  This 
was  substantially,  on  his  side,  an  option.  For  the  development  of 
the  mine,  he  was  willing  to  furnish  the  funds  and  take  that  risk  for 
a  share  of  the  mine,  in  case  it  should  prove  valuable,  but  he  was  not 
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willing  to  asenme  any  indebtedness  that  a  mininf;  partnership  might 
incur.     I  think  there  is  no  insufficiency  of  consideration. 

The  next  point  is  the  uncertainty  of  the  property  conveyed,  and 
the  hardship  of  performance.  I  do  not  think  it  is  uncertain, — the 
property  being  mines,  well  known  by  name,  and  necessarily  de- 
scribed  in  the  records  of  the  claims, — nor  do  I  think  it  would  be  a 
hardship  to  enforce  the  contract.  The  names  and  records  furnish 
the  means  of  sufficient  identification.  There  is  no  hardship  about 
it.  It  would  be  a  great  hardship  to  the  other  party  if  it  was  not  en- 
forced. The  party  who  advanced  the  money,  and  who  was  entitled 
to  receive  the  conveyance,  is  the  one  who  took  all  the  risk.  He  had 
everything  to  lose  and  nothing  to  gain,  on  the  theory  set  up  by  the 
defendant,  while  the  other  side  had  everything  to  gain  and  nothing 
to  lose.  The  hardship  would  be  directly  the  other  way.  It  was  com- 
plainant's assignor's  money  that  was  invested,  and  it  was  his  money 
that  secured  the  mines.  If  it  turns  out  that  the  mines  are  valuable, 
and  that  the  conveyance  would  be  valuable  to  him,  the  result  is  still 
more  valuable  to  defendants. 

The  next  thing  set  up  is  want  of  mutuality.  Tou  might  as  well 
say  that  there  was  a  want  of  mutuality  in  a  promissory  note,  and 
that  a  payee  could  not  recover  because  the  other  party  could  not  be 
compelled  to  take  the  money.  If  the  obligors  chose  to  give  him  this 
option,  and  to  receive  the  large  consideration  of  $26,000,  which  was  to 
be  paid  back  only  out  of  the  first  products  of  the  mine,  besides  a  large 
indebtedness  which  he  was  not  to  receive  back  at  all, — if  they  were 
satisfied  to  give  him  this  option,  I  do  not  think  they  can  complain  if 
he  should  choose  to  accept  the  option  when  it  turned  out  to  his  ad- 
vafitage  to  do  so,  even  if  be  was  anxious  to  know  the  extent  of  his 
liability,  and  to  refuse  to  give  authority  to  them,  on  the  other  side, 
to  run  him  into  debt  to  an  unlimited  extent.  I  do  not  perceive  why 
he  could  not  make  the  agreement  with  the  consent  of  the  other  par- 
ties, and  why  it  should  not  bind  the  other  parties  when  made.  He 
gave  an  ample  consideration.  Whatever  effect  this  might  have  upon 
the  rights  of  creditors  is  outside  of  the  present  question.  The  defend- 
ants agreed  to  it,  and  it  was  sufficient  as  to  them. 

Other  defenses  are  pleaded  which  I  do  not  think  are  sustained  by 
the  evidence.  One  is  that  it  was  only  given  as  security.  Manifestly 
it  was  not  intended  for  any  such  purpose.  If  it  was  security,  the 
security  would  be  no  better  with  than  without  it,  because  the  money 
was  to  be  paid  only  out  of  the  mine,  in  any  event;  and  if  the  mine 
did  not  produce  the  money,  it  would  not  be  paid,  and  it  would  have 
little  value  as  security.  Besides,  he  absolutely  gave  up  an  indebted- 
ness not  to  be  returned  or  secured.  That  claim  as  to  security  was 
never  made  until  set  upin  the  answer.  Even  when  the  complainant 
first  wrote  to  defendants  to  demand  a  conveyance,  they  did  not  set  up 
security  at  all  as  a  ground  of  defense.  The  ground  relied  on  by  the 
brother  of  Waterman  was  that  his  brother  only  took  it,  so  that,  in  case 
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it  ever  came  to  him,  he  could  give  it  to  defendant's  own  children.  I 
do  not  think  the  testimony  is  sufficient  to  justify  the  court  in  coming 
to  that  conclusion.  Evidently  the  deceased,  James  S.  Waterman,  to 
whom  this  contract  was  given,  did  not  act  upon  that  supposition; 
neither  is  there  any  evidence  that  any  of  these  parties  did  until  after 
his  death,  nor  even  till  the  conveyance  was  demanded.  I  shall  there- 
fore order  a  decree,  in  pursuance  of  the  prayer  of  the  complaint,  for 
conveyance  of  the  property,  and  that  it  be  referred  to  the  master  to 
ascertain  the  profits  that  have  been  made. 

The  other  case  against  Porter  is  for  the  same  thing,  except  for  a 
smaller  amount.  Waterman  agrees  to  convey  twenty-four  hun- 
dredths and  Porter  three  hundredths  of  the  mine.  The  only  defense 
that  Porter  sets  up  is  that  it  was  merely  as  security.  Manifestly  he 
did  not  set  that  up  in  response  to  the  demand  of  the  complainant  for  a 
conveyance.  He  seemed  at  that  time  to  recognize  the  liability,  by  im- 
plication at  least,  but  was  not  certain  to  whom  the  conveyance  should 
be  made.  He  thought  that  the  family  should  first  settle  their  affairs 
before  he  was  called  upon  to  convey ;  but,  briefly,  the  defense  stands 
upon  the  same  footing  as  in  the  other  case.  These  parties  all  ob- 
tained assistance  from  the  deceased,  and  assignor  of  complainant 
here;  and  through  his  aid,  and  at  his  risk,  secured  mines  that  turned 
out  to  be  valuable,  one  of  them  now  having  one-half  and  the  other 
nearly  one-quarter.  Justice  requires  that  they  convey  the  small  part 
so  richly  earned,  and  which  the  defendants  agreed  to  convey. 

I  am  satisfied,  from  the  testimony,  that  the  same  decree  should 
be  made  in  this  case  that  was  made  in  the  other. 


The  Hollada's  Case. 

HiOEOx  V.  Elliott  and  others. 

(Gireuti  Court,  D.  Oregon.    June  14. 1886.) 

1.  Champerty— LiKiTATioN. 

The  fonner  ruling  of  this  court  in  this  case  pO  Sawy.  415,  and  82  Fed.  Rep. 
18)  that  the  agreement  made  in  California  on  Febrnarj  10,  1874,  between  B. 
G.  Elliott  and  Martin  White,  for  the  loan  and  repayment  of  money,  was  to  be 
performed  in  that  state,  and  is  not  champertous,  and  that  a  suit  may  be  main- 
tained to  enforce  a  security  for  a  debt  arising  thereon,  without  reference  to 
whether  an  action  on  the  debt  directly  against  the  debtor  can  be  maintained 
or  not,  considered  and  affirmed.  ^ 

3.  S.\ME — Res  Judicata. 

The  obligation  of  White  tinder  said  agreement,  and  the  fact  of  his  having 
performed  the  same,  is  re*  judiecUa  since  Jnly  18, 1876,  by  tho  Judgment  of  a 
competent  court  in  White  v.  EUioU, 

>  See  note  at  end  of  case,  pt.  1. 
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8.  Attorotet*8  Fbk. 

A  contract  to  pay  an  attorney  $400  a  month  to  attend  to  certain  litigation 
hM  to  have  been  tacitly  abandoned  by  reason  Qf  un  foreseen  delays  in  the  prog-    ' 
ress  of  the  litigation,  and  a  gross  sum  allowed  for  the  services  of  the  attorney 
thereafter. 

4.  Courts— CoNctrRRBUT  Jurisdiction— REcarvER. 

The  mere  fact  that  a  court  has  acquired  jurisdiction  of  a  tnit  between  a 
grantor  and  grantee  concerning  their  rights  in  certain  property,  and  has  tatcen 
possession  of  such  property  by  the  appointment  of  a  receiver,  does  not  pre- 
vent another  court  of  concurrent  jurisdiction  from  taking  jurisdiction  of  a 
suit  by  a  creditor  of  said  grantor  against  said  grantee,  brought  to  set  aside  or 
postpone  the  conveyance  of  said  property  to  the  latter  on  the  ground  that  it 
was  made  and  received  with  intent  to  hinder  and  delay  the  plaintiff  in  the  col- 
lection of  his  demand  against  the  grantor;  the  relief  sought  may  be  granted 
without  interfering  with  the  possession  of  the  receiver. 

5.  Equitt — Answer  in  Equity. 

A  defendant  mav  answer  an  allegation  in  a  bill  that  he  has  no  knowledge, 
information,  or  belief  concerning  the  same,  and  the  effect  is  to  leave  the  mat- 
ter to  be  proven  by  the  plaintiff;  but  such  answer  is  not  eqnivalent,  as  evi- 
dence, to  a  denial  of  the  fact  alleged,  nor  can  the  defendant  add  a  direct  denial 
thereof  to  his  answer  that  he  has  not  even  a  belief  on  the  subject. 
t,  DEPoeinoNa — Objeotioh  to. 

A  technical  objection  to  evidence  taken  in  a  suit  in  equity  must  be  made  by 
motion  to  suppress  before  the  cause  is  set  for  hearing. 

7.  Eijumr— Ckbditors'  Bill— Judgiient— Proof  of  Debt. 

A  Jndgmant  creditor  seeking  to  set  aside  conveyances  anterior  in  dat«  to  his 
judgment,  because  made  to  lunderand  delay  him  in  the  collection  of  his  debt, 
may  show  by  the  proceedings  in  the  case  prior  to  the  judgment,  or  other  com 
petent  evidence,  that  his  debt  existed  at  or  prior  to  the  date  of  such  convey 
ances. 

8.  Sahk— ImoLVENCT  OF  Debtor. 

It  is  not  necessary  to  issue  an  execution  on  a  judgment  and  have  a  return 
of  nuOa  bona  thereon,  to  show  the  insolvency  of  the  judgment  debtor,  bnt  the 
fact  may  be  shown  by  any  competent  evidence  that  he  aas  no  property  sub- 
ject to  the  legal  process  of  the  court  in  which  the  judgment  remains. 

•.  pRAtrDTTLEHT  CONVEYANCE — KNOWLEDGE  OF  GRANTKK. 

It  is  not  necessary  that  the  grantee  in  a  deed  made  by  a  debtor  to  hinder  and 
delay  his  creditors  should  have  actnal  knowledge  of  the  grantor's  intent  to 
make  it  void;  but  it  is  sufficient  if  he  have  knowledge  of  facts  sufficient  to  put 
a  prudent  man  on  inquiry.* 
10.  Sams — Cabb  ik  Judombnt. 

Cionveyances  made  by  an  insolvent  debtor  to  his  brother,  who  was  a  large 
creditor,  of  all  his  property  in  the  state,  the  value  of  the  same  being  consider 
ably  in  excess  of  the  amount  of  the  pantee's  debt,  without  anj  settlement  oi 
agreement  as  to  values,  or  cancellation  or  surrender  of  the  evidences  of  debt 
held  by  the  creditor,  or  any  special  change  in  the  management  of  the  property 
included  in  the  conveyances,  together  with  the  fact  that  the  grantor  continued 
in  the  receipt  of  a  large  portion  of  the  rents  and  profits  of  the  property,  held 
sufficient  evidence  of  fraudulent  intent  of  the  grantor,  and  of  the  grantee'* 
participation  therein. 

Snit  in  Equity  to  Set  Aside  Frandnlent  Conveyances. 
James  K.  Kelly  and  C.  E.  S.  Wood,  for  plaintiff. 
Henry  Ach,  for  defendant  Effinger. 
Thomas  N.  Strong,  for  defendant  Joseph  Hoiladav. 
J.  K.  Weatherford,  for  defendant  Elliott. 

Dbadt,  3.    This  snit  is  brought  by  G^rge  C.  Hickox,  a  eitizen  of 
Califomia,  against  Bimon  G.  Elliott,  Joseph  Holladay,  William  H. 

'See  note  at  end  of  case,  pt.  2. 
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Effinger,  and  Ben  HoUaday,  as  citizens  of  Oregon,  to  subject  certain 
property,  the  legal  title  of  which  is  now  in  Joseph  HoUaday,  to  the 
payment  of  a  certain  decree,  heretofore  given  by  the  supreme  court  of 
Oregon,  against  Ben  HoUaday,  on  the  ground  that  said  property  was 
assigned,  transferred,  and  conveyed  to  the  former  by  the  latter,  to 
hinder  and  delay  his  creditors ;  and  that  the  plaintiff  is  the  assignee 
of  said  decree,  in  trust  for  Martin  White,  a  creditor  of  said  Elliott. 
The  case  was  before  this  court  on  November  12, 1884,  on  a  demurrer  to 
the  bill,  and  the  judgment  of  the  court  thereon  is  reported  in  10  Sawy. 
415,  and  22  Fed.  Bep.  13.  On  March  16,  1885,  the  suit  was  dis- 
missed as  to  Ben  HoUaday  on  his  plea  in  abatement,  to  the  effect 
that  he  "is  a  citizen  of  the  city  of  Washington,  in  the  District  of 
Columbia."  The  plea  was  considered  as  the  equivalent  of  an  allega- 
tion that  the  defendant  is  not  a  citizen  of  any  state  in  the  Union,  and 
therefore  not  suable  here  on  the  ground  of  his  citizenship. 

Briefly,  the  case  stated  in  the  biU,  and  admitted  by  the  answers  or 
made  by  the  proof,  is  this : 

On  September  12, 1868,  Elliott  entered  into  a  partnership  with  Ben 
HoUaday  and  G.  Temple  Emmet,  for  the  purpose  of  constructing  and 
operating  railways  in  Oregon,  which  partnership  was  engaged  in  the 
conc^'uction  of  the  road  of  the  Oregon  Central  Railway  Company  un- 
tU  November  5,  1869,  when  HoUaday  and  Emmet  commenced  a  suit 
in  the  circuit  court  for  the  county  of  Multnomah  to  dissolve  said 
partnership,  which  suit  was  afterwards  transferred  to  Marion  county, 
where,  on  September  28,  1877,  a  decree  was  made  dissolving  said 
partnership  and  declaring  Elliott  indebted  thereto  in  the  sum  of  $470, 
from  which  decree  Elliott  took  an  appeal  to  the  supreme  court  of  the 
state,  wherein,  on  August  15,  1879,  a  decree  was  given  dissolving 
said  partnership,  and  that  Elliott  recover  from  HoUaday  $21,919.46, 
and  from  Emmet  $8,596.08,  together  with  nine-tenths  of  the  costs 
in  both  the  appellate  and  lower  court,  amounting,  as  taxed,  to 
$2,710.76  :  and  there  is  now  due  on  said  decree  from  said  HoUaday, 
principal  and  costs,  the  sum  of  $24,630.22,  with  interest  from  Au- 
gust 15,  1879,  to  January  25, 1881,  at  the  rate  of  10  per  centum  per 
annum,  and  thereafter  at  the  rate  of  8  per  centum  until  date ;  in  all, 
the  sum  of  $38,806.29. 

On  February  10,  1874,  Elliott,  being  without  means  or  credit,  ap- 
plied to  Martin  White,  then  and  now  a  citizen  of  California,  for  a 
loan  of  $12,000,  to  enable  him  to  assert  and  maintain  his  rights  in 
said  suit,  and  offered  to  secure  the  payment  of  the  same  by  an  assign- 
ment of  all  his  right,  title,  and  interest  in  the  property  involved 
therein,  to  the  plaintiff,  in  trust  for  said  White.  Thereupon,  a  con- 
tract was  duly  made  and  signed  by  said  Elliott  and  White,  which  in 
effect  recites  that  a  controversy  exists  between  Elliott  and  HoUaday 
and  others,  concerning  Elliott's  "right",  in  the  property,  franchisA, 
and  rights  of  the  Oregon  Central  BaUroad  Company,  and  that,  "for 
the  purpose  of  asserting  and  maintaining  hid  rights  in  said  oontro- 
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▼ersy,  said  Elliott  has  borrowed  from  Martin  White  the  snm  of  $12,> 
000  in  gold  coin  of  the  United  States,  and  has  agreed  to  repay  the 
same  within  one  year  from  the  date  of  the  last  installment  thereof, 
as  hereinafter  provided,  (and  within  two  years  from  the  date  hereof, 
whether  the  last  installment  shall  be  demanded  by  said  Elliott  within 
one  year  from  the  date  hereof  or  not,)  with  interest  on  each  install- 
ment from  the  date  of  the  advance  thereof  at  the  rate  of  10  per  centum 
per  annam. "  The  agreement  continues,  that,  in  consideration  of  tbe 
premises,  "Elliott  has  granted  to  White  the  option,"  to  he  exercised 
within  60  days  after  Elliott  shall  obtain  possession  of  said  property, 
"and  notified  White  thereof,"  to  take  in  lieu  of  the  repayment  of  said 
loan  one-half  of  ail  the  property  recovered  by  said  Elliott,  less  1,000,- 
000  of  the  bonds  of  the  Oregon  Central  Company  reserved  for  the  use 
of  the  latter,  and  not  exceeding  $100,000  of  the  same  for  his  attor- 
ney. "And  to  secure  the  performance  of  this  agreement  on  his  part, 
and  to  secnre  the  payment  of  any  additional  advances  not  exceeding 
$13,00()  that  he  may  obtain  from  said  White  or  other  parties,  said 
Elliott  has  assigned  and  conveyed  in  trust  to  George  C.  Hiokox  all  his 
right  and  title,  interest  and  claim,  in  and  to  the  property  aforesaid." 
"And  in  consideration  of  the  agreement  and  acts  of  said  Elliott,  said 
White  has  agreed  to  loan  to  said  Elliott  said  sum  of  $12,000  in  gold 
coin  of  the  United  States,  and  to  advance  the  same  upon  his  demand 
in  installments  from  time  to  time,  as  the  same  shall  be  required, 
upon  the  terms  aforesaid. "  See  Hickox  v.  Elliott,  10  Sawy.  417,  S. 
C.  23  Fed.  Bep.  14,  15,  where  this  agreement  is  set  out  in  full. 

In  pursuance  of  this  agreement,  Elliott,  on  February  13,  1874, 
executed  and  delivered  to  the  plaintiff  the  following  sale  and  assign- 
ment: 

"In  consideration  of  the  sum  of  $12,000  in  gold  coin  of  the  United  States 
to  me  paid,  and  other  valuable  considerations,  I,  S.  O.  Elliott,  of  the  com- 
monwealth of  Massachusetts,  have  granted,  bargained,  sold,  and  assigned, 
and  by  these  presents  do  grant,  bargain,  sell,  and  assif;n,  unto  George  G. 
Hickox,  of  the  city  and  county  of  San  Francisco,  state  of  California,  all  my 
right,  title,  interest,  and  claim,  both  in  law  and  equitjr,  in  and  upon  the  stock, 
property,  and  assets  of  the  Oregon  Central  Railroad  Company  of  Salem,  Or., 
and  the  Oregon  &  California  Itailroad  Company,  of  Portland,  Or.,  the  firm  of 
A.  J.  Cook  &  Co.,  and  the  firm  of  Ben  Holladay  &  Co." 

White  claims  and  testifies  that  between  the  date  of  said  agreement 
sad  March  25, 1879,  he  advanced  to  Elliott  thereunder,  or  to  others 
for  him,  the  sum  of  $22,201.16.  It  is  not  questioned  but  that  he  ad- 
vanced this  sum,  as  stated  in  the  account  thereof  attached  to  his  dep- 
osition herein.  But  Elliott  contends  that  White  failed  to  advance 
him  money  as  the  agreement  required,  whereby  the  arrangement  fell 
tbroagh  and  the  assignment  became  inoperative;  and  that  all  sums 
paid  out  by  White,  as  set  forth  in  his  account,  after  July  24, 1S74, 
were  so  paid  without  his  authority  or  consent,  for  which  he  is  not 
liable.  This  contention  is  based  on  the  assumption  that  White  un- 
v.27F.no.l3— 53 


i 


Digitized  by 


Google 


> 


884  rEDERAI.  REPORTER. 

dertook  to  advance  Elliott  not  exceeding  $25,000,  when  and  as  he 
might  require  or  demand  it.  But  the  truth  is.  White  uever  undertook 
anything  of  the  kind.  Taking  this  agreement  and  assignment  to< 
gether,  and  reading  them  by  the  light  of  the  surrounding  circnm> 
stances,  it  is  evident  that  White  did  not  undertake  absolutely  to  ad- 
vance  Elliott  more  than  $12,000,  and  only  so  much  of  that  amount  as 
might  be  necessary,  from  time  to  time,  to  enable  the  latter  to  properly 
carry  on  the  controversy  with  his  partners,  which  was  expected  to  be 
brought  to  an  end  within  the  coming  year,  and  that  any  additional 
advance  that  Elliott  might  obtain  from  White  or  other  persons,  not 
exceeding  $13,000,  should  be  equally  secured  by  this  assignment;  but 
White  did  not  undertake  to  furnish  any  portion  of  said  additional 
advance. 

Elliott  admits  that  prior  to  July  3, 1874,  and  scarcely  fire  months 
from  the  date  of  the  contract.  White  had  advanced  him  $8,592.50,  the 
larger  portion  of  which  appears  to  have  been  applied  to  the  former's 
private  use,  and  not  to  the  expense  of  the  litigation  with  HoUaday  & 
Go.  But  the  evidence  shows  that  by  July  14, 1874,  there  was  ad- 
vanced to  Elliott  by  White  $11,718.50,  and  that  on  August  18tb 
thereafter  the  latter  paid  Domnett  a  note  of  $363,  which  he  had  ac- 
cepted for  the  former,  in  the  February  preceding,  making  the  sum 
thus  advanced  $12,082.25,  or  $82.25  in  excess  of  the  sum  stipu- 
lated. 

On  April  29, 1874,  when  over  $7,000  had  been  advanced  to  Elliott, 
he  drew  on  White  from  Portland  in  favor  of  himself  for  $500,  and 
the  defendant  Effinger,  who  was  his  attorney,  for  $1,500.  On  May 
6th  these  drafts  were  protested  for  non-payment,  and  three  days  aft- 
erwards White  wrote  Elliott,  rebuking  him  sharply  for  drawing  on 
him  for  such  sums  or  at  all,  after  he  had  been  advised  not  to  draw 
on  him  for  a  dollar.  The  letter  was  put  in  evidence  by  Elliott.  In 
the  course  of  it  White  says  if  you  need  some  small  amounts  "for  in- 
cidental uses  in  the  suit,"  write  and  let  me  know,  and  I  will  send  my 
check  therefor.  "I  have  already  lot  you  have  enough  to  meet  aU 
coming  [current]  expenses,  had  it  been  applied  to  that  purpose ;  in 
fact,  I  have  advanced  it  twice  as  fast  as  I  expected  to,  when  I  be- 
gan." I  would  be  glad  to  furnish  the  $1,500  for  Mr.  EfiQnger.  "I 
have  no  doubt  he  needs  the  money,  but  under  the  circumstances  I 
cannot  see  any  way  to  let  him  have  it  at  present."  With  this  letter 
White  sent  Elliott  his  check  for  $250  "to  defray  incidental  expenses.-" 

On  July  24,  1874,  Elliott  being  in  San  Francisco,  and  in  need  as 
usual,  drew  on  White  in  favor  of  Johnson  &  Go.  for  the  sums  of  $325 
and  $1,575,  and  the  defendant  Effinger  for  the  sum  of  $600,  which 
sums  White  declined  to  pay,  as  he  told  Elliott  he  would  before  the 
drafts  were  drawn. 

Theresifter,  Elliott  testifies  that  he  considered  the  arrangement 
with  White  at  an  end,  and  the  assignment  inoperative. 

The  only  item  in  White's  account  of  the  $  12,000  advwiced  to  Ellictt» 
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now  dispnted  bj  the  latter,  is  the  $2,465  paid  by  the  fornier  to  dis- 
charge a  debt  of  Elliott's  of  that  amount  secured  by  a  mortgage  on 
the  property  assigned  to  the  plaintiff,  as  a  seourity  for  White,  and 
called  the  Mackey-Toomey  mortgage.  It  is  reasonable  to  suppose 
that  when  White  agreed  to  advance  $12^000  on  the  security  of  this 
assignment,  that  for  his  own  protection  he  would  require  or  pro- 
vide that  a  prior  mortgage  thereon  for  not  less  than  $2,000  should 
be  taken  up  or  satisfied  oat  of  that  sum.  And  the  evidence  is  very 
satisfactory  that  such  was  the  distinct  understanding  of  the  parties 
to  this  arrangement. 

On  July  let  the  defendants  Elliott  and  Effinger  were  in  San  Fran- 
cisco, the  latter  having  in  his  possession  this  mortgage  for  Mr. 
Toomey,  who  was  anxions  to  realize  on  it.  White,  having  knowl- 
edge of  these  facts,  and  being  about  to  ^  to  Nevada,  to  be  absent 
^ome  time,  on  the  next  day  deposited,  with  Mr.  li.  P.  Clement,  the 
attorney  for  Elliott,  $3,400,  that  being  the  remainder  of  the  $18,000 
yet  nnadvanced;  and  informed  Elliott  of  the  fact,  and  told  him  to 
take  Effinger  to  Clement  the  next  day,  and  have  the  mortgage  paid, 
and  receive  the  balance  of  the  money.  But  Elliott  tried  to  effect  an 
arrangement  by  whioh  the  mortgage  could  be  satisfied,  and  the  debt 
otherwise  secured,  so  that  he  could  draw  tlie  full  amount  deposited 
with  Clement;  and,  being  unable  to  do  this,  he  drew  from  Clement, 
on  July  3d,  $650,  and  the  13th  and  14th,  $200,  leanng  only  $2,550 
for  the  payment  of  the  mortgage,  whereon  $2,645  was  then  due; 
which  sum  White,  on  August  31st,  thereafter  paid  to  Effinger  on 
Elliott's  account. 

From  this  it  appears  that  although  White  had  not  advanced  the 
full  sam  of  $12,000  on  April  29, 1874,  still  Elliott  had  no  right,  under 
ihe  contract,  to  draw  on  him  for  such  sums  as  he  did,  or  at  all,  be- 
cause be  had  already  received  a  much  larger  sum  under  the  contract 
than  he  had  any  rijght  to  expect  or  demand,  within  the  time  which 
had  elapsed  since  it  was  made.  But  really  this  is  not  an  open  ques- 
tion between  these  parties.  From  defendant  Elliott's  Exhibit  18,  it 
appears  that  on  September  25, 1874,  White  commenced  a  suit  in  the 
Twelfth  district  court,  of  San  Fi-ancisco,  to  enjoia  him  from  dispos- 
ing of  the  property  covered  by  the  assignment  to  the  plaintiff,  in 
which  he  set  oat  the  agreement  and  assignment  of  February  10  and 
13,  1874,  and  alleged  that  the  advances  then  made  thereundw 
amounted  to  $13,337.25.  In  an  answer  and  cross-complaiut,  filed 
November  4,  1874,  Elliott  admitted  the  execution  and  existence  of 
the  agreement  and  assignment,  but  denied  that  White  had  advanced 
thereunder  $13,337.25,  but  only  $8,692.50;  and  alleges  that  he 
agreed  to  loan  him  $25,000,  "as  he  might  wish  to  use  or  draw  the 
aame;"  and  claimed  $100,000  damages  for  the  alleged  failure  to  do 
bo;  and  prayed  that  the  agreement  and  assignment  might  be  de- 
clared null  and  void;  and  on  April  9, 1875,  the  court  found  that  prior 
to  the  commencement  of  that  action  White  had  "lent  and  advanced" 
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Elliott  $12,000,  "as  the  same  was  required  for  th«  purpose  mentioned 
in  said  agreement;"  that  White  "never  agreed  to  lend  Elliott  $25,- 
000,  or  any  other  or  greater  sum  than  $12,000;  and  that  Elliott  was 
not  entitled  to  recover  any  damage  in  that  action,  or  have  either  said 
agreement  or  assignment  'annulled;'  "  on  which  finding  there  was 
a  judgment  duly  given  by  said  court  on  July  13,  1875,  which  still 
remains  in  full  force  and  effect. 

By  this  finding  and  judgment  the  parties  thereto  are  bound.  The 
fact  that  White  advanced  Elliott  $12,000,  under  the  agreement,  be- 
fore September  25,  1874;  that  he  never  agreed  to  furnish  him  any 
more ;  and  that  the  agreement  and  assignment  were  valid  and  binding 
instruments, — is  res  judicata,  and  no  longer  open  to  question.  Davia 
V.  Brown,  94  U.  S.  428;  CromweU  v.  County  of  Sac,  Id.  358;  Russell 
T.  Place,  Id.  608;  Beloit  v.  Morgan,  7  Wall.  619;  Outram  v.  More- 
wood,  3  East,  346;  Sharon  v.  Hill,  26  Fed.  Bep.  344;  Ore£ionian  By. 
Co.  V.  Oregon  Ry.  ds  Nav.  Co.,  27  Fed.  Rep.  277. 

The  payments  and  advances  made  by  White  in  and  abont  the  liti- 
gation with  Holladay  &  Co.,  in  excess  of  the  sum  of  $12,000,  are  not 
necessarily  secured  by  this  assignment.  Whatever  Elliott  obtained 
from  him  for  that  purpose  is  so  secured.  The  advance  or  payment 
must  have  been  made  with  the  consent,  express  or  implied,  of  Elliott; 
and  the  nature  and  necessity  of  the  advance  has  much  to  do  with  the 
question  of  an  implied  consent,  ll  is  true,  White  had  a  direct  inter- 
est in  the  subject  of  the  litigation  which  may  have  justified  him  in 
incurring  expense  in  protecting  the  same,  and  would  have  authorized 
him,  under  the  circumstances,  to  apply  to  the  court  to  be  allowed  to 
intervene  and  conduct  the  cause,  as  the  real  or  principal  party  in  in- 
terest. But  even  then  his  advances  or  expenses  would  not  neeessarily 
be  secured  by  this  assignment.  There  must  have  been  an  express  or 
implied  assent  to  the  expenditure  by  Elliott. 

On  this  view  ot  the  matter,  I  think  the  following  items  in  White's 
account  ought  to  be  included  in  the  sum  for  which  the  assignment  is 
a  security:  September  16  and  October  31,  1874,  payments  to  Mr. 
Effinger,  the  leading  counsel  in  the  litigation  with  Holladay  &  Co., 
$500  and  $1,500.  Elliott  had  already  drawn  on  White  for  these 
sums,  and  $100  more,  for  thievery  purpose;  and  although  the  latter 
did  not  then  advance  the  money,  he  paid  it  to  Effinger  soon  after, 
with  Elliott's  knowledge  and  apparent  approbation.  At  least,  no  ob- 
jection was  made  to  the  payment  at  the  time.  It  was  a  matter  of 
vital  importance  to  the  maintenance  of  Elliott's  rights  in  the  matters 
then  in  controversy ;  and,  in  the  absence  of  any  act  or  word  to  the 
contrary,  his  assent  to  an  act  so  well  calculated  to  benefit  himself 
ought  to  be  presumed.  September  3  and  October  1  and  12,  1875. 
payments  to  Moreland,  referee,  $20,  $20,  and  $600,  the  amount  due 
from  Elliott  for  fees  and  charges.  These  payments  were  absolutely 
necessary  to  get  the  report  of  the  referee  before  the  court.  No  ob- 
jection appears  to  have  .been  made  at  the  time,  and  Elliott's  ass^it 
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way  be  presumed.  September  20  and  November  26,  1879,  pay- 
ments for  printing  briefs  in  San  Francisco,  and  expressage  to  Fort- 
land,  $234.60  and  $23.  This  brief  was  prepared  and  printed  in  San 
Francisco,  under  the  direction  of  Elliott,  and  the  charges  paid  by 
White  were  for  bis  benefit  and  with  his  implied  assent.  Altogether, 
these  itetns  make  the  sum  of  $14,979.85,  for  which  this  assignment 
is  a  security,  and  for  the  amount  of  which,  with  interest,  the  plain* 
tiff  is  the  assignee  of  the  judgment  against  £en  Holladay,  in  trust 
for  White,  and  entitled  to  maintain  this  suit  for  its  enforcement. 
Hiekox  V.  Elliott,  10  Sawy.  422;  S.  C,  22  Fed.  Eep.  17. 

Averaging  the  periods  during  which  these  four  sums  were  advanced, 
and  adding  interest  thereon  from  that  time  to  this,  at  the  rate  of  10 
per  centum  per  annum,  gives  the  whole  amount  for  which  the  as* 
signment  is  security  as  follows:  Interest  on  $12,082.25,  from  April 
15,  1879,  $14,699.86;  interest  on  $2,000,  from  October  1,  1874, 
$2,432.22;  interest  on  $640,  from  September  15, 1875,  $778.60;  in- 
terest on  $257.60,  from  March  15,  1879,  $323.51;  total  principal, 
$14,979.85;  total  interest,  $18,224.17;  whole  amount  of  claim,  $33,- 
204.02.  Of  the  remaining  $7,221.30  of  the  gross  amount  {$^,- 
201.15)  advanced  and  paid  by  White  in  and  abont  this  litigation, 
nearly  $5,000  went  to  L.  L.  ^uHock. 

Mr.  Bullock  was  in  the  einploy  of  Elliott,  in  the  litigation  with  Hol- 
laday &  Co.,  as  what  may  be  called  an  "outside  man,"  when  White 
made  the  arrangement  with  Elliott  to  advance  him  money.  There- 
after he  was  paid  a  monthly  stipend  much  of  the  time,  down  to  the 
spring  of  1879.*.  I  think  the  payments  made  to  him  after  July,  1874, 
and  particularly  after  the  suit  commenced  by  White  against  Elliott, 
in  September  of  that  year,  may  be  safely  regarded  as  having  been 
made  for  services  rendered  White,  if  any  one,  although  they  may 
have  been  of  benefit  to  Elliott  as  well.  At  least,  there  is  nothing  in 
the  nature  of  the  services,  or  the  necessity  for  them,  so  far  as  appears, 
which  justifies  the  conclusion  that  Elliott  assented  to  the  payments 
being  made  on  his  account. 

On  the  hearing  of  the  demurrer  to  this  bill  it  was  claimed  for  the 
defendant  Elliott  that  the  suit  was  barred  by  the  lapse  of  time,  and 
that  the  contract  on  which  the  money  was  advanced  was  void  for 
ehamperty.  The  same  defenses  are  now  set  up  in  his  answer,  and 
insisted  on  in  the  argument.  But  I  see  no  reason  to  question  the 
soundness  of  the  conclusions  then  reached  on  these  points.  As  was 
then  said : 

"It  Is  immaterial  whether  an  action  could  now  be  maintained  by  White 
against  Elliott  to  recover  this  money  or  not.  Tliis  Is  not  such  an  action,  but 
a  suit  brought  by  a  person,  claiming  to  be  the  assignee  of  a  decree,  to  subject 
the  property  of  the  debtor  therein  to  its  payment  and  satisfaction.  And  it 
can  be  maintained,  althougli  tlie  right  of  action  against  Elliott  to  recover  the 
money  in  question  is  barred  by  lapse  of  time.  The  statute  bars  the  reme<ly 
against  EJliott  in  six  years,  but  does  not  destroy  the  debt,  and  it  still  exists, 
lot  the  parpose  of  enforcing  any  lien  or  pledge  given  to  secure  Its  payment. 
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Quantook  v.  Bnglartd,  5  Burr.  2628;  Sparks  v.  Pico,  1  McAllister,  497; 
Myer  v.  3eal,  5  Or.  130;  Goodwin  v,  Morrig.  9  Or.  322;  2  Pars.  Cont.  379; 
Bapalje  &  L.  Law  Diet.  '  Limitations.'  "    22  Fed.  Bep.  17. 

This  contraot  is  claimed  to  be  ohampertons,  and  therefore  void, 
mainly  on  the  option  clause  therein,  whereby  White  was  ^iven  the 
choice,  within  60  days  after  Elliott  had  recovered  possession  of  the 
railway  property  in  question,  and  some  millions  of  bonds  of  the  com- 
pany, and  notified  White  thereof,  of  taking,  in  lieu  of  his  money 
with  interest,  one-half  thereof,  less  $1,100,000  of  the  bonds  reserved 
for  the  private  use  of  Elliott  and  his  attorney.  This  clause  was  put 
into  the  contract  at  the  suggestion  of  Elliott,  to  give  the  transaction 
and  the  subject  thereof  an  air  of  importance  and  vastness  to  which 
it  was  not  entitled.  As  was  determined  by  the  supreme  court  of  the 
state  in  its  judgment  in  HoUaday  v.  Elliott,  these  bonds  were  issued 
by  a  corporation  (the  Oregon  Central)  that  was  a  sham  and  a  fraud 
from  its  inception,  and  were  utterly  worthless.  But  Elliott  did  not 
recover  any  railway  property  or  bonds  in  the  suit,  and  of  course  did 
not  give  notice  to  White  to  exercise  his  option.  The  contingency 
never  happened  on  which  this  clause  in  the  contraot  was  to  take 
effect.  Nothing  was  ever  claimed  or  done  under  it,  and,  practically, 
it  is  no  part  of  the  agreement.  And,  .even  admitting  that  the  valid- 
ity  of  the  contract  for  the  loan  and  repayment  of  the  money  is  to  be 
tried  by  the  law  of  this  state,  I  do  not  believe  that  the  courts  thereof 
will  ever  hold  a  contraot  ohampertous  or  void  for  maintenance, 
whereby  a  party  not  an  attorney  in  the  case,  or  at  all,  lends  a  man, 
in  straitened  circumstances,  money  to  enable  him  to  maintain  his 
rights  in  the  courts,  against  powerful  and  wealthy  adversaries,  on  the 
promise  to  repay  the  same,  with  legal  interest,  secured  by  a  mortgage 
on  his  interest  in  the  subject  of  the  litigation.  If  so,  one  man  could 
not  safely  loan  another  money  to  defend  an  action  brought  to  dispos- 
sess him  of  his  farm  or  homestead. 

.  In  the  brief  of  counsel  for  Elliott  it  is  stated  that  the  supreme  court 
of  the  state,  since  the  decision  in  this  case  on  the  demurrer  to  the  bill, 

has  held,  in  the  unreported  case  of v.  Sears,  "that  champerty 

does  exist  in  all  its  force  in  this  state."  It  is  also  understood  that 
the  case  is  still  pending  on  a  rehearing.  But  I  cannot,  in  a  matter 
of  this  importance,  act  on  any  such  informal  and  indefinite  informa- 
tion concerning  the  judgment  of  that  court.  If  not  published  in  an- 
thentic  form,  a  certified  copy  of  the  opinion  should  have  been  ob« 
tained  from  the  clerk.  However,  I  am  still  satisfied  with  the  con- 
clusion reached  on  the  demurrer  to  the  bill.  It  was  then  said,  (10 
Sawy.  430 ;  22  Fed.  Bep.  23 :)  "This  contract  was  made  in  Califor- 
nia, and  in  contemplation  of  law  was  to  be  fulfilled  or  performed 
there."  It  is  not  only  the  lexloci  contractus,  but  also  the  lex  loci  so- 
lutionis. "It  has  been  held  in  that  state  since  1863  that  there  is  no 
law  there  against  any  form  of  maintenance.  Mathewson  v.  Fitch,  22 
Cal.  08;  Hoffman  y.  VaUejo,  45  Cal.  666.     And  the  contract  being 


Diigitized  by 


Google 


THE  HOLLADAY  CASB.  839 

Talid  there,  is  valid  here.  Story,  Const.  Law,  §§  242,  (1,)  279,  280." 
And  on  the  point,  now  urged  again,  that  security  was  taken  for 
the  performance  of  the  contract  on  property  in  Oregon,  which  makes 
jt  a  contract  to  be  performed  here,  and  therefore  its  validity  is  to  be 
tested  by  the  laws  of  this  state,  it  was  said:  "The  authorities  are 
uniformly  otherwise."  Story,  Const.  Law,  §  287;  De  Woy  v.  John- 
ton,  10  Wheat.  367.  In  the  latter  case  Mr.  Justice  Johnson,  speak- 
ing for  the  court,  says : 

"Taking  foreign  security  does  not  necessarily  draw  after  it  the  consequence 
that  the  contract  is  to  be  fulfilled  when  the  security  is  taken.  The  legal  ful- 
flUment  of  a  contract  of  loan,  ou  the  part  of  the  borrower,  is  repayment  of 
the  money:  and  the  security  given  is  but  the  meiuis  of  securing  what  he  has 
contracted  for,  which,  in  the  eye  of  the  law,  is  to  pay  where  he  borrows,  un- 
less another  place  of  payment  be  expressly  designated  by  the  contract. " 

In  support  of  his  argument,  counsel  for  Elliott  noyr  cites  Wfaart. 
Const.  Law,  §§  402,  509-511,  and  Parsont  v.  Trask,  7  Gray,  478. 
The  first  citation  from  Wharton  is  only  to  the  effect  that  the  moile 
of  payment  is  determined  by  the  law  of  the  place  of  payipent,  and 
that  the  latter  is  inferred  from  the  facte.  In  the  other  three  sections 
the  question  is  discussed  as  to  what  determines  the  validity  of  a  con- 
tract to  pay  interest,  in  which  the  learned  writer  truly  says:  "This 
question  has  been  frequently  litigated  in  the  United  States,  and  with 
results  which,  on  their  face,  are  irreconcilable."  'But  neither  of 
them  bear  on  the  question  whether  the  validity  of  this  contract,  as  to 
champerty,  is  to  be  determined  by  the  law  of  California  or  Or^on. 
But,  at  section  403,  Wharton,  after  stating  that  so  far  as  perform- 
ance is  concerned,  where  the  law  of  the  place  of  solemnization  of  a 
contract  conflicts  with  that  of  the  place  of  performance,  the  latter 
controls ;  and  that  the  validity  of  a  mortgage  depends  on  the  law  of 
the  place  where  the  thing  exists,  because  there  alone  payment  can  be 
enforced, — says,  at  note  4:  "But  this  is  otherwise  when  a  foreign 
mortgage  is  taken  as  collateral  security  merely,  in  which  case  the 
place  of  performance  is  the  place  of  the  payment  of  the  principal 
bond;"  oiting  the  case  of  De  fVolf  v.  Johnson,  gupi-a.  In  Parsons  v. 
Trask  it  was  merely  decided  that  a  contract  made  in  a  foreign  country, 
by  which  an  adult  person  bound  herself  to  serve  a  citizen  of  the  United 
States  for  five  years,  for  $10,  and  board,  lodging,  and  clothes,  without 
specifying  the  nature  or  extent  of  the  service,  or  the  place  of  perform- 
ance, $ven  if  valid  where  made,  gave  no  right  to  the  service  in  Massa- 
chusetts, because  contrary  to  the  laws  and  policy  of  that  common- 
wealth. 

But  the  question  here  is,  where  was  this  contract — ^this  agreement 
to  loan  and  repay  this  money— to  be  performed  ?  If  it  was  to  be 
performed  here,  then  the  law  of  this  state  as  to  champerty  may  ap-' 
ply;  otherwise  not.  The  contract  was  executed  in  California,  and 
the  money  loaned  there,  and  the  only  reasonable  inference  from  the 
facts  is  that  the  repayment  was  to  be  made  there  also.     Both  par- 
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ties  lived  in  that  state.  There  was  nothing  in  tbe  agreement  to  the 
contrary,  nor  anything  in  the  situation  or  circumstances  of  the  par- 
ties, present  or  prospective,  that  pointed  in  any  other  direction.  Nor 
does  the  fact  that  collateral  security  was  taken  for  such  repayment 
on  property  in  Oregon  change  its  character  in  this  respect.  On  the 
contrary,  such  security,  as  a  mere  incident  of  the  debt,  is  so  f&t  valid 
or  not  according  to  the  law  of  the  place  where  tbe  loan  was  made 
and  to  be  repaid. 

Another  point  is  now  first  made,  by  counsel  for  Elliott,  on  section 
161  of  the  Penal  Code  of  California,  which  makes  it  a  misdemeanor 
for  an  attorney  to  directly  or  indirectly  buy  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon.  It  may  be  ad- 
mitted that  a  contract  of  sale  or  assignment,  the  making  of  which 
involves  the  commission  of  a  misdemeanor,  is  impliedly  prohibited 
and  void.  The  agreement  by  which  the  money  was  loaned,  and  re- 
payment promised,  does  not  come  within  this  section.  The  transac- 
tion, so  far,  was  not  a  purchase  of  anything,  but  a  loan.  Nor  does 
the  section  effect  the  sale  or  assignment  to  Hiokox;  because  what- 
ever passed  by  the  same  was  obtained,  not  with  intent  to  bring  suit 
thereon, — ^to  stir  np  strife, — but  to  defend  one  already  pending.  Nor 
were  Hickox  or  White  attorneys  at  the  time  of  the  transaction.  The 
former  never  was  an  attorney.  White  was  admitted  to  the  bar  in 
California  in  1859,  and  in  1864  quit  the  practice  on  account  of  his 
health,  and  has  been  engaged  in  mines  and  mining  ever  since.  Ad- 
mitting, then,  that  White  indirectly  acquired  whatever  Hickox  took 
in  trust  for  him  by  the  assignment,  I  do  not  think,  on  the  facts,  he 
was  an  attorney,  within  the  meaning  of  the  statute. 

From  the  evidence  it  appears  that  tbe  defendant  Effinger  was  re- 
tained by  Elliott  in  the  case  of  HoUadayv.  Elliott  in  the  fall  of  1872. 
Thereafter,  on  December  1st,  Elliott  agreed  to  pay  him  $400  a 
month  to  act  as  his  attorney  until  the  termination  of  the  controversy. 
By  November  4,  1874,  be  had  received  from  Elliott  $1,450,  and 
from  White,  on  the  latter's  account,  $2,000,— in  all,  $8,460.  The 
suit  dragged  along  for  reasons  not  always  within  the  control  of  Elli- 
ott, and  still  less  of  his  attorney,  and  was  not  finally  decided  until 
1879,  when  Effinger  filed  a  notice  of  lien  on  the  judgment,  in  pursu- 
ance of  the  statute,  (Code  Civil  Proc.  §  1012,  sub.  4,)  for  the  sum  of 
$81,800,  the  amount  of  his  compensation,  reckoned  at  $400  per 
month,  from  December  1, 1872,  to  the  date  of  the  decree,  less  the  sum 
of  $3,450,  received  thereon,  as  above  stated. 

I  do  not  think,  under  the  circumstances,  that  this  contract  onght  to 
be  considered  in  force  afteir  1874.  Shortly  before  White  advanced 
bim  the  $2,000,  Mr.  Effinger,  seeing  the  difficulties  and  delays  in 
which  Elliott  was  involved,  wrote  the  former,  offering  to  take  $3,000 
in  addition  to  what  he  had  already  received,  in  full  of  his  services  to 
iate,  and  snob  other  and  further  compensation  at  the  end  of  the  liti- 
gation as  might  be  considered  reasonable,  under  the  oiroumstanoea. 
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On  this  suggestion,  White  seems  to  have  advanced  the  $3,000,  which 
Effinger  tacitly  accepted,  and  thereafter  looked  to  what  might  be  oh- 
tained  in  the  suit  as  the  measure  and  means  of  any  farther  compen- 
sation. Certainly  it  was  never  in  the  contemplation  of  the  parties 
that  this  large  compensation  was  running  on  from  month  to  month, 
and  year  to  year,  while  the  suit  was  much  of  the  time  at  a  stand-still. 

Effinger  testifies  that  when  judgment  was  obtained  in  the  supreme  '  | 

court  he  purposed  to  apportion  it  between  White,  Elliott,  and  him- 
self; bat  the  latter  immediately  repudiated  his  claim  and  White's 
also;  whereupon,  as  a  protection  for  both  himself  and  White,  befell 
back  on  his  contract,  and  filed  the  notice  of  lien  accordingly.  And 
the  controversy  between  these  two  is  now,  apparently,  a  friendly  one, 
and  may'be  adjusted  by  them  irrespective  of  the  action  of  this  court. 
An  unconditional  fee  of  $5,000,  promptly  paid  or  secured,  would,  in 
my  judgment,  be  a  reasonable  compensation  for  Mr.  Effinger's  serv- 
ices. Bat  if  the  compensation  was  wholly  contingent  on  saoeess, — 
dependent  on  making  the  money  out  of  the  litigation, — $10,000 
would  not  be  an  unreasonable  fee.  After  1874,  Effinger's  compen- 
sation was  practically  contingent,  not  only  on  getting  a  decree,  bat 
in  realizing  on  it.  This  delay  and  risk  must  be  considered  in  fix- 
ing the  amount  of  this  contingent  compensation.  In  addition  to  the 
$3,450  he  received  prior  to  1875,  I  trill  allow  him  the  sum  of  $5,000^ 
with  legal  interest  from  August  15,  1879,  the  date  of  the  judgment^ 
which  amounts  to  $7,871.85. 

The  defendant  Joseph  HoUaday  states  in  bis  answer  that  he  has 
"no  knc^wledge,  information,  remembrance,  or  belief"  as  to  the  alleged 
contract  and  assignment,  or  the  payment  of  any  money  thereun- 
der by  White,  "wherefore  he  denies"  the  same.  On  the  hearing  be 
claimed  the  benefit  of  this  denial  as  being  evidence  against  the  ezist-^ 
ence  of  such  writings  and  the  making  of  such  payments.  This  alle- 
gation is  a  motley  of  code  and  equity  pleading,  but  not  proper  under 
either.  The  Code  does  allow  a  defendant  to  controvert  an  allega- 
tion  in  the  complaint  by  denying  "any  knowledge  or  information- 
thereof  sufficient  to  form  a  belief,"  but  not  on  that  account  to  deny 
tbe  allegation  itself.  In  equity  a  defendant  who  has  no  knowledge,, 
information,  or  belief  concerning  the  matter  of  an  allegation  should  say 
so;  and  this  is  sufficient  to  put  the  plaintiff  on  the  proof  thereof. 
Bat  such  an  answer  is  not  evidence  that  requires  at  least  one  witness- 
and  corroborating  circumstances  to  overcome.  It  is  a  mere  negntion, 
and  proves  nothing;  and  the  addition,  "wherefore  he  denies  the- 
same,"  amounts  to  nothing  except  to  stultify  the  defendant;  for  how 
can  a  party  trothfully  deny  an  allegation  of  which  he  has  just  af- 
firmed he  has  not  even  a  belief.  Clark  v.  Van  Biemsdyk,  9  Granoh, 
160;  Brooks  v.  Byam,  1  Story,  301;  Dutllh  v.  Couraault,  5  Graneh,. 
C.  C.  861. 

At  the  dose  of  the  argument,  counsel  for  HoUaday  also  filed  a  mop- 
tion  to  snpptesstbe  copies  of  the  agreement  and  assignment,  marked 
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in  the  margin,  respectively,  Exhibits  "A"  and  "B,"  "Georoe  T. 
Knox,  Notary  Public,"  and  attached  to  the  commisBioQ  on  which  the 
depositions  of  the  plaintiff  and  Martin  White  were  taken.  Both  wit- 
nesses were  asked  about  the  contract  and  assignment.  White,  who 
was  examined  first,  after  answering  that  he  had  not  the  originals  in 
his  possession,  added :  "But  I  hereunto  attach  a  certified  copy"  of 
said  agreement  and  assignment,  marked  Exhibits  "A"  and  "B." 
Hickox  testified  that  the  original  contract  and  assignment  were  in  bis 
possession,  and  spoke  as  if  be  had  them  there  in  the  presence  of 
the  commissioner,  and  added:  "Under  advice,  I  prefer  to  retain" 
them,  "but  a  certified  copy  is  attached  hereto;"  and,  in  the  case  of 
the  assignment,  be  gave  the  place,  book,  and  page  of  its  record  in 
Oregon. 

There  is  bnt  one  Exhibit  A  and  B  attached  to  the  com  mission, 
and  that  is  doubtless  the  one  to  which  both  witnesses  refer,  and  which 
was  probably  furnished  by  Hickox.  They  are  true  copies  of  the 
agreement  and  assignment  mentioned  in  the  bill,  and  set  out  in  the 
pleadings,  in  the  case  of  White  v.  Elliott,  and  are  doubtless  what  they 
purport  to  be, — true  copies  of  the  original  writings  in  the  possession 
of  Hickox.  Attached  to  each  exhibit  is  the  certificate  of  Edward 
Ghattin,  a  notary  public  and  commissioner  for  Oregon,  to  the  effect 
that  he  bad  compared  it  with  the  original  in  the  possession  of 
Hickox,  and  that  it  was  a  true  copy  thereof. 

Had  the  officer  who  took  these  depositions  done  so  in  due  form  of 
law,  it  would  appear  therefrom  that  the,  witness  produced  the  orig- 
inal writings  before  him,  and  identified  them;  but,  not  desiring  to 
give  up  the  possession,  he  allowed  the  commissioner  to  take  copies 
of  them,  which  the  latter  attached  to  the  commission,  with  bis  cer- 
tificate that  they  were  true  copies  of  the  original  writings  produced 
by  the  witness,  and  referred  to  in  his  testimony.  Dundee,  etc.,  Co. 
y.  Cooper,  26  Fed.  Bep.  665.  Discarding  the  certificate  of  Ghattin, 
who  was  a  mere  volunteer,  and  without  authority  in  the  premises,  it 
does  appear,  at  least  inferentially,  that  the  witness  Hickox,  in  whose 
custody  the  original  writings  then  were,  produced  them  before  the 
commissioner,  and  furnished  him  with  what  he  testified  were  true 
copies  of  the  same ;  and  that  the  commissioner,  either  on  the  strength 
of  that  statement  or  his  own  examination,  and  it  may  be  on  both,  in- 
dorsed said  copies  as  the  Exhibits  A  and  B  referred  to  in  the  testi- 
mony of  White  and  Hickox,  and  attached  them  as  such  to  the  com- 
mission, with  the  depositions.  That  all  this  is  technically  insuffi- 
eient,  for  lack  of  an  express  oerticate  by  the  commissioner  that  he 
had  compared  the  alleged  copies  with  the  originals,  and  found  them 
correct,  may  be  admitted. .  But  the  objeetion  is  one  that  cannot  be 
made  at  the  hearing.  It  should  have  been  made  by  a  motion  to  sup- 
press before  the  cause  was  set  for  hearing,  when,  if  allowed,  the  mis* 
iake  might  have  been  corrected  by  retaking  the  deporatioos.  When 
,    gauseis  set  for  hearing  all  technical  objeqtione  to  the  reading  of 
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the  testimony  on  file  are  waived. .  York  Co.  y.  Central  R.  R.,  8  Wall. 
113;  Blackburn  v.  Crawfords.  Id.  191.  See  rules  27  and  28  of  this 
court. 

The  answer  of  Holladay  also  contains  an  allegation  in  bar  of  this 
snit,  to  the  effect  that  on  Norember  7,  1883,  and  prior  to  the  com- 
mencement thereof,  the  circuit  court  of  the  state  for  the  county  of 
Multnomah,  in  a  suit  then  pending  therein  between  Ben  Holladay 
and  Joseph  Holladay,  appointed  a  receiver  of  all  the  property  men- 
tioned in  the  bill  herein,  who  is  now  in  possession  of  the  same  as 
such  receiver,  which  suit  is  still  pending  in  said  court.  In  support 
of  this  defense  counsel  submit  the  proposition  that  while  property  is 
in  the  hands  of  a  receiver  appointed  by  a  court,  no  other  court  can 
acquire  or  take  jurisdiction  of  a  suit  concerning  such  property,  and 
cites  a  number  of  authorities  in  support  thereof.  But  the  proposition 
is  altogether  too  broad,  and  is  unsupported  by  the  authorities  cited. 
The  receiver  has  no  right  in  the  property,  but  only  the  possession 
thereof.  Bo  long  as  that  is  not  disturbed  or  questioned,  parties  may 
litigate  in  the  same  court,  or  elsewhere,  questions  concerning  the  ulti- 
mate right  and  title  to  the  property.  And  therefore,  notwithstand- 
ing the  snit  of  Holladay  v.  H<Aladay,  and  the  possession  of  the  re- 
ceiver therein,  this  court  may  take  jarisdietion  of  a  suit  to  set  aside 
or  postpone  an  alleged  fraudulent  conveyance  of  any  of  this  property 
by  Ben  Holladay  which  hinders  or  delays  the  plaintiff  in  the  enforce- 
ment of  his  judgment  against  said  Holladay.  In  Buck  t.  Colbath,  8 
Wall.  834,  this  question  is  examined  by  Mr.  Justice  MiuiBB,  and  the 
conclusion  reached  that  the  rule,  among  coarts  of  concurrent  juris- 
diction, that  the  one  which  first  obtains  jurisdiction  of  a  case  has  the 
exclusive  right  to  decide  every  question  arising  therein,  is  subject  to 
limitations.  See,  also,  Andrews  v.  Smith,  19  Blatcbf.  100;  S.  C.  5 
Fed.  Bep.  833. 

The  object  of  the  snit  in  the  state  court  between  the  two  HoUadays 
is  not  stated  in  the  answer.  But,  in  the  nature  of  things,  it  cannot 
involve  the  matters  in  controversy  here,  and  particularly  the  ques- 
tion of  whether  the  plaintiff  is  entitled,  as  a  creditor  of  Ben  Holla- 
day, to  have  these  conveyances  to  Joseph  Holladay  set  aside  or  post- 
poned in  favor  of  the  judgment  against  the  former.  If  this  court 
should  find  that  these  conveyances  were  made  with  intent  to  hinder 
and  delay  the  plaintiff  in  the  collection  of  his  demand,  under  such 
eircnmstance  as  makes  the  grantee  therein  a  participant  in  the  fraud, 
it  would  be  its  duty  to  decree  that  they  be  set  aside  or  postponed  in 
favor  of  the  plaintiff's  judgment.  So  far  there  would  be  no  interfer- 
ence with  the  process  of  the  state  court  or  the  possession  of  its  re- 
ceiver. Whether  this  court  will  stop  there.'and  remit  the  plaintiff  to 
his  execution  out  of  the  same  state  court  on  his  judgment  therein,  or 
provide  for  the  sale  of  so  much  of  the  property  by  a  master  as  may 
be  sufficient  to  satisfy  the  same,  together  with  the  costs  incurred  in 
(his  eourt,  will  depend  on  circumstances.     The  latter  course  cannot 
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be  pursued  while  the  receiver  is  in  pbarge,  for  that  would  necessarily 
interfere  with  hia  possession. 

Bat  so  long  as  the  plaintiff's  right  to  enforce  the  judgment,  and  for 
the  amount  found  due  him,  depends  on  a  decree  of  this  court,  it  is 
proper,  and  very  convenient,  that  any  disposition  of  the  property  in 
question  to  satisfy  the  same  should  be  made  on  its  process.  And 
provision  may  be  made  in  the  decree  that  the  sale  shall  be  delayed 
until  the  receiver  is  discharged,  or  that  the  plaintiff  may  apply,  on 
the  footing  of  the  decree,  for  an  order  of  sale  as  soon  as  such  discharge 
takes  place. 

The  defendant  Joseph  Holladay  also  makes  the  farther  points 
against  the  plaintiff's  right  to  relief:  (1)  The  bill  does  not  allege, 
and  it  is  not  shown,  that  there  was  any  debt  due  from  Ben  Holladay 
to  the  plaintiff  or  his  assignor  prior  to  the  date  of  the  conveyances 
sought  to  be  set  aside,  or  any  of  them ;  (2)  it  does  not  appear  that 
any  execution  has  ever  been  issued  on  the  decree  against  Holladay; 
and  (3)  there  is  no  evidence  that  Holladay  is  insolvent  and  unable  to 
satisfy  the  decree,  except  from  the  property  in  question. 

The  bill  alleges  that  on  November  5,  1869,  and  long  prior  to  the 
date  of  any  of  the  conveyances  to  Joseph  Holladay,  that  a  suit  was 
commenced  by  Ben  Holladay  against  Elliott,  to  dissolve  the  partner- 
ship of  Holladay  &  Co.,  and  for  the  settlement  of  ils  accoants,  in  which 
a  final  judgment  was  given  in  the  supreme  court  dissolving  said  part- 
nership as  of  the  date  of  the  commenoement  thereof,  and  that  Elliott 
recover  from  said  Holladay  the  sum  of  $21,919.46,  and  costs;  and  the 
answer  of  the  defendant  Holladay  admits  the  allegation,  word  for 
w>ord.  The  allegation  might  have  been  more  specific,  and  stated  that 
the  sum  recovered  represented  the  indebtedness  of  Ben  Holladay  to 
his  copartner  Elliott  at  the  commencement  of  the  suit.  But  sach  is 
the  necessary  implication  of  the  allegation  as  it  stands.  The  indebt- 
edness must  have  existed  on  November  5,  1869,  from  which  time  the 
court  determined  the  partnership  was  dissolved,  and  the  liability  of 
its  members  to  one  another  ascertained.  And  the  proof  to  that  effect 
is  fall  and  specific.  By  the  decree  of  the  supreme  court  it  is  found 
that  the  amount  for  which  it  is  given  was  a  debt,  with  the  interest 
thereon,  due  Elliott  from  Holladay  before  the  commenoement  of  the 
suit. 

Admitting  that  a  mere  judgment  for  money  is  not  evidenoe  of  an 
earlier  indebtedness,  (Bump,  Fraud.  Gonv.  557,)  still  it  may  appear 
from  the  findings  of  the  court,  or  other  proceedings  in  the  case  ante- 
rior to  the  judgment,  how  long  the  indebtedness  existed  prior  thereto. 

In  Hinde  v.  Longworth,  11  Wfieat.  211,  which  was  a  controversy 
between  a  party  claiming  under  a  volnotary  deed  of  March,  1799, 
and  one  claiming  under  a  money  judgment  of  August,  the  same  year, 
against  the  grantor  therein,  the  court  held  that  while  the  mere  judg- 
ment did  not  show  that  the  plaintiff  therein  was  a  creditor  prior  td 
ike  exeoation  of  the  deed,  without  which  he  could  not  impugn  the 
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same  for  fraud,  (Sexton  y.  Wheaton,  S  Wheat.  242,)  thai  the  acoounta 
on  which  the  judgment  was  founded,  and  which  were  in  the  record, 
did  show  that  the  cause  of  action  arose  before  the  execution  of  the 
deed.     See,  also,  Ooodnow  v.  Smith,  97  Mass.  69. 

The  alleged  fraudulent  conveyances  are  about  20  in  number,  and 
appear  to  have  been  made  from  November,  1875,  to  April,  1879, 
while  both  the  allegation  and  the  proof  are  satisfactory  that  the  in- 
debtedness existed  at  and  prior  to  November  5,  1869. 

The  issue  of  an  execution,  and  the  return  of  nulla  bona  thereon,  is 
considered  sufficient  evidence  of  the  insolvency  of  the  judgment  debtor, 
and  that  the  judgment  creditor  \h  remediless  at  law.  Bat  it  is  not  the 
only  evidence  of  that  fact,  nor,  in  my  judgment,  always  the  best. 
The  authorities  are  in  apparent  conflict  on  this  question.  Wait, 
Fraud,  Conv.  §  68;  Bump,  Fraud.  Conv.  518-527.  But  where  the 
diversity  is  not  the  result  of  local  legislation,  I  think  the  apparent 
conflict  arises  from  confounding  creditors'  bills  to  subject  personal 
property  to  the  satisfaction  of  a  judgment  with  an  ordinary  bill  in 
equity  to  set  aside  or  postpone  a  couveyance  of  real  property  on  which 
tbe  plaintiff's  judgment  is,  as  against  his  debtor,  a  lien  without  an 
execation.  In  the  latter  case  the  right  to  maintain  th^  suit  is  based 
on  the  unsatisfied  judgment,  the  fraudulent  conveyance,  and  the  in- 
solvency of  the  debtor;  which  latter  fact  may  be  proved  by  any  com- 
petent evidence,  as  well  as  a  return  of  nulla  bona  on  an  execution. 

In  Hodges  v.  S.  H.  Mining  Co.,  9  Or.  200,  it  was  held,  in  a  suit 
against  a  stockholder  of  a  corporation  on  a  corporation  debt,  that  the 
insolvency  of  the  corporation  might  be  shown  as  any  other  fact,  with- 
out an  execution  or  even  a  judgment  against  it. 

Terry  v.  Tubman,  92  U.  S.  156,  was  an  action  against  a  stock- 
holder of  a  bank  to  recover  the  amount  of  certain  unredeemed  bills 
of  the  corporation.  The  court  held  that  the  insolvency  of  the  bauk 
might  be  shown  otherwise  than  by  a  judgment  and  an  unsatisfied  ex- 
ecution. 

Cage  V.  Beauregard,  101  U.  S.  688,  was  a  creditors'  bill  against  the 
members  of  an  insolvent  firm.  The  court  said  that  a  judgment  and 
a  fmitlesB  execution  are  not  the  only  evidence  that  a  creditor  has  ex- 
faansted  his  legal  remedy.  "They  are  not  tbe  only  possible  means  of 
proof.  The  necessity  of  resort  to  a  court  of  equity  may  be  made 
otherwise  to  appear." 

In  MeCalmont  v.  Lawrence,  1  Blatchf.  232,  Mr.  Justice  Nelson  held 
that  "chancery  has  jurisdiction,  on  a  bill  filed  by  a  judgment  creditor 
for  relief  against  a  conveyance  of  lands  by  his  debtor,  made  with  in- 
tent to  defeat  the  judgment  lien,  or  to  hinder  or  delay  satisfaction  of 
the  judgment,  whether  execution  has  been  issued  thereon  or  not." 
See  Bump,  Fraud.  Conv.  523. 

The  insolvency  of  Ben  Holladay  is  confessed.  The  bill  alleges 
that  he  has  no  property  in  Oregon  in  his  own  name,  and  has  not 
had  since  the  date  of  said  decree,  out  of  which  the  same  could  be 
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satisfied  by  execution  or  other  legal  process  against  bim;  and  thai 
he  is  insoiveut,  and  unable  to  pay  said  decree,  except  out  of  the 
property  in  question.  This  allegation  is  expressly  admitted  in  the 
answer,  except  that  the  defendant  says  he  "has  neither  knowledge, 
information,  or  remembrance  sufficient  to  state  whether  or  not  the 
said  Ben  HoUaday  is  insolvent,  or  unable  in  fact  to  pay  the  said  de- 
cree except  out  of  the  property  described  in  the  bill  of  complaint." 
This  allegation  of  want  of  knowledge  is  not  evidence,  and  proves  noth- 
ing.  It  is  also  noticeable  that  the  defendant  omits  to  state,  as  he 
should,  whether  he  has  any  belief  on  the  subject  or  not.  But  in  his 
evidence  he  says,  over  and  over  again,  that  Ben  HoUaday  was  a  ruined 
man  financially  when  he  left  Oregon  in  the  fall  of  1877;  that  during 
his  stay  in  Washington  the  following  four  years  he  allowed  bim  five 
or  six  thousand  dollars  a  year,  out  of  the  profits  of  the'mill  property, 
to  keep  him  from  starving.  But  the  admission  in  the  answer  that  fien 
Holladay  had  no  property  in  Oregon  out  of  which  said  decree  could  be 
made  by  legal  process,  is  sufficient.  That  is  all  a  return  of  nulla  botia 
on  an  execution  would  show,  and  either  is  sufficient  evidence  of  in- 
solvency for  the  purpose  of  this  prdcceeding.  It  matters  not  how 
much  property,  he  may  have  out  of  this  state,  or  beyond  the  process 
of  its  courts. 

This  disposes  of  the  case,  except  as  to  the  question  of  fact,  did  Ben 
Holladay  make  the  conveyances  and  transfers  in  question  with  in- 
tention  to  binder  and  delay  his  creditors,  and .  did  Joseph  Holladay 
receive  them  with  notice  of  such  design,  or  good  reason  to  believe  the 
same  ?  It  is  impossible  for  any  unprejudiced  mind  to  give  any  other 
than  an  affirmative  answer  to  this  question.  It  is  not  necessary  to 
go  into  the  evidence  in  detail.  Suffice  it  to  say  that  it  appears  from 
the  defendant's  own  testimony,  and  the  admitted  facts  of  the  oase, 
that  in  January,  1873,  Ben  Holladay,  being  indebted  to  hia  brother 
Joseph  in  the  sum  of  $100,000,  gave  him  bis  note  therefor;  and  on 
November  1, 1876,  gave  him  another  note  for  $163,345,  in  payment 
of  the  former  note,  and  interest  thereon  at  12  per  centum  per  an- 
num, together  with  a  third  note  for  $4,500,  given  some  time  before. 
These  notes  have  remained  in  tbe  possession  of  Joseph  Holladay, 
and  no  credits  have  been  allowed  or  indorsed  on  them,  althongh 
three  valuable  parcels  of  this  real  property,  of  not  less  than  $50,000 
in  value,  and  1,050  shares  of  the  Oregon  Transfer  Company's  stook, 
worth  not  less  than  $.50,000  more,  were  conveyed  and  transferred  to 
him  between  the  giving  of  the  first  and  last  note.  The  real  property 
was  lots  1,  7,  and  8,  in  block  47,  in  Portland,  on  which  the  Holla- 
day residence  is  situated,  the  place  called  the  Seaside  House,  and 
other  considerable  tracts  of  land  in  Clatsop  county;  and  lots  6, 7,  and. 
8,  in  block  23,  in  Couch's  addition,  together  with  sundry  lettered 
blocks  in  said  addition  that  were  afterwards  determined  to  belong  to 
the  Oregon  &  California  Eailway  Company. 

Afterwards,  between  November  25,  1870,  and  April,  1879,  sundry 
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conveyances  and  transfers  of  property  belonging  to  Ben  Hplladay 
were  made  to  the  defendant,  namely:  Shares  of  stock:  1,195  in 
the  Portland  Street  Railway  Company,  5,331  in  the  Wallamet  Beal- 
estate  Company,  675  in  the  Wallamot  Bteam-mills  Lumber  &  Man- 
nfaoturing  Company;  furniture  and  stores  at  the  Holladay  resi- 
dence; furniture,  stock,  and  farming  implements  at  the  Seaside 
House;  the  undivided  half  of  the  furniture  in  the  Clarendon  Hotel; 
Sam  Smith's  notes  for  over  $11,000,  secured  by  mortgage  on  lot 
2,  in  block  47;  mortgage  on  the  Simpson  farm,  in  Folk  county, 
— afterwards  foreclosed  and  bought  in;  the  undivided  ^  of  the  S.  ^ 
of  block  23,  in  Couch's  addition,  (April,  1877,)  on  which  was  built 
the  Clarendon  Hotel;  blocks  20  and  87,  in  Wheeler's . addition  to 
East  Portland;  the  Cornelius  farm,  in  Washington  county;  and 
9,993  shares  of  the  stock  of  the  Oregon  Beal-estate  Company, 

The  defendant  contends  that  be  did  not  receive  this  last  stock  from 
fien  Holladay,  but  that  he  bought  it  from  the  Bank  of  California  for 
$34,000,  to  whom  the  former  had  pledged  it  as  coUaterol  security 
for  a  loan  of  probably  not  less  than  $25,000.  But  the  fact  is  ad< 
mitted  that  the  payment  was  made  out  of  moneys  derived  from  the 
property  and  business  transferred  to  him  by  his  brother,  and  mainly 
oat  of  the  earnings  of  the  transfer  company.  The  plaintiff  alleges 
tbat  this  property,  when  conveyed  to  the  defendant,  was  worth  $225,- 
000,  and  was  worth  at  the  commencement  of  this  suit  $500,000.  In 
bis  answer  ihe  defendant  says  the  property  was  not  worth  over  $100,- 
000  when  he  received  it,  and  that  it  is  now  not  worth  over  $400,000. 
My  conclusion  is  that  the  allegation  in  the  bill  on  this  point  is  sub- 
stantially correct. 

Nothing  passed  between  the  brothers  at  the  time  these  conveyances 
were  made  as  to  their  purpose  or  object.  Joseph  never  asked  for 
any  of  them,  and  Ben  never  told  him  why  he  made  them.  And  the 
only  conversation  that  ever  passed  between  them  on  the  subject,  ac- 
cording to  the  former's  testimony,  is  that,  as  his  brother  was  about 
to  leave  the  state  in  the  fall  of  1877,  he  went  to  his  house,  when  the 
former  said  to  him,  without  solicitation  or  .explanation :  "All  this 
-property  belongs  to  you,  and.no  power  on  earth  can  take  it  away 
from  you."  And  he  insists  that  he  received  it  silently,  but  in  "good 
faith,"  in  payment  of  the  debt  then  dne  him.  The  various  proper- 
ties remained  in  the  hands  and  under,  the  management  of  the  per- 
sons in  charge  before  the  transfers  were  made,  and  the  rents  and 
profits  of  the  mill  and  hotel,  so  f&r  as  they  could  be  spared  from  the 
payoaent  of  debts,  charges,  and  taxes,  were  largely  transmitted  to 
B^  Holladay,  at  Washington. 

The  defendant  admits  that  he  consented  that  the  manager  of  the 
mill,  Mr.  George  Weidler,  might  send  his  brother  five  or  sis  thousand 
dollars  a  year  to  keep  bhu  from  starving  while  in  Washington  pros- 
eentiog  bis  Indian  spoliation  claim ;  and  says  that  be  has  since  learned 
that  Weidler  let  him  have  not  less  than  $75,000  during  this  time, 
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without  bis  knowledge.  And  the  fact  appeiurs  to  be,  as  this  state- 
ment tends  to  show,  that  Joseph  HoUaday  was  a  mere  figure-head 
for  this  property,  and  knew  very  little  about  its  management  or  con- 
dition. Ben  Holladay's  actual  and  trusted  representative  was  Weid- 
ler,  who  managed  his  affairs,  using  Joseph  Holladay's  name  as  osten- 
sible owner  whenever  necessary. 

In  the  spring  of  1879  the  defendant  was  in  Washington,  and,  be- 
ing in  need  of  money,  applied  to  his  brother  for  $1,000,  which  was 
refused  for  want  of  means.  Thereupon  he  wrote  Ben  Holladay  a 
letter,  which  is  in  evidence.  After  stating  the  request  and  refusal, 
he  writes  in  substance:  "You  have  just  made  |15,000  on  the  sale 
of  0.  &  0.  bonds,  and  yet  refuse  me  $1,000,  when  you  know  I 
have  not  a  dollar  on  earth,  but  have  let  you  have  every  dollar  I 
had  on  earth  fifteen  years  ago."  When  the  decree  was  given  in  the 
supreme  court  in  favor  of  Elliott  in  1879,  the  personal  property  at 
the  Seaside  House,  and  in  the  Holladay  residence,  was  immediately 
transferred  to  the  defendant  by  the  agent  of  Ben  Holladay,  to  pre- 
vent its  seizure  on  execution.  When  the  bills  of  sale  were  presented 
to  him  he  appeared  to  apprehend  the  purpose  of  the  transaction,  and 
said  it  was  no  use, — the  judgment  would  hold  the  property;  bat,  on 
being  assured  by  the  agent,  on  the  authority  of  a  prominent  lawyer, 
that  nothing  but  an  .execution  would  prevent  the  transfer  of  personal 
property,  he  acquiesced  and  took  the  bills. 

And  lastly,  in  his  answer  in  Holladay  v.  Holladay,  which  appears 
from  the  evidence  to  be  a  suit  to  have  these  conveyances,  which  are 
absolute  in  form,  declared  to  be  mortgages,  the  defendant  swore  that 
these  conveyances  were  delivered  to  him  "secretly  and  fraudulently" 
by  Ben  Holladay,  "with  the  fraudulent  intent"  on  bis  part  "to  cover 
up  and  conceal  from  his  creditors"  said  property,  and  "in  the  fraud- 
ulent hope  and  expectation"  that  the  defendant  "would  support  him 
therefrom,  and  would  fraudulently  join  and  assi'st  him  in  purchasing 
from  his  creditors  their  said  claims  and  debts  for  a  small  percentage 
of  their  face  value,  and  force  them  to  compromise  the  same,  and  would 
thereafter  reconvey  the-remainder  of  the  property  to  him;"  and  for 
fear  the  creditors  of  Ben  Holladay  might  have  the  defendant  exam- 
ined on  oath  concerning  said  conveyances,  "said  understanding  and 
expectations  were  not  put  in  the  form  of  words  or  in  writing,"  but 
Ben  Holladay  "verbally  said  to  the  defendant,  in  November,  1877, 
and  divers  other  times,  that  said  lands  and  personal  property  be- 
longed to  and  were  the  property  of  this  defendant."  This  is  s  full 
and  frank  confession  of  the  fraudulent  intent  of  the  grantor  in  these 
conveyances,  and  the  knowledge  and  acquiescence,  if  not  the  active 
participation,  of  the  defendant  therein. 

After  a  careful  consideration  of  all  the  facts,  in  my  judgment,  the 
best  construction  that  can  be  put  on  these  transactions  is  this :  The 
conveyances  and  transfers  were  made  by  Ben  Holladay  to  Joseph 
Holladay,  not  in  payment  ox>  satisfaction  of  bis  debt,  but  to  secure  it 
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for  the  time  being,  and  until  there  was  a  change  for  the  better  in  his 
eircamstancea,  which  he  probably  hoped  might  soon  come  through 
the  action  of  congress  on  his  Indian  spoliation  claim;  and,  in  the  mean 
time,  to  thereby  prevent  and  delay  his  other  creditors  from  collecting 
their  debts  at  what  he  might  consider  a  sacrifice  of  a  large  property, 
which,  in  the  near  future,  would  greatly  enhance  in  value.  However, 
the  law  of  the  case  is  clear.  The  conveyances  are  void  as  to  existing 
creditors,  both  as  to  the  grantor  and  grantee. 

Section  51  of  chapter  6,  (Laws  Or.  523,)  which  is  substantially 
chapter  5  of  13  Eiiz.,  provides,  among  other  things,  that  every  con- 
veyance  of  any  estate  in  lands,  or  goods  or  things  in  action,  "made 
with  intent  to  hinder,  delay,  or  defraud  creditors,  or  other  persons,  of 
their  lawful  •  *  *  debts  or  demands,  *  *  *  as  against  the 
persons  so  hindered,  delayed,  or  defrauded,  shall  be  void."  It  is  not 
necessary  that  the  grantee  in  a  deed  made  to  hinder  or  delay  cred- 
itors should  have  actual  knowledge  of  the  debtor's  intent  to  make  it 
void.  A  knowledge  of  facts  sufficient  to  excite  the  suspicions  of  a 
prudent  man,  and  put  him  on  inquiry,  amounts  to  notice,'  and  is  equiv- 
alent, in  contemplation  of  law,  to  actual  knowledge,  and  makes  the 
grantee  a  party  to  the  wrong.  Clements  v.  Moore,  6  Wall.  312; 
BartUt  V.  Gibson,  17  Fed.  Eep.  293;  Bump,  Fraud.  Conv.  200.  And 
the  grantee  in  such  a  conveyance  cannot  avoid  the  efFect  of  these 
criminative  circumstances  by  insisting  that  he  acted  in  good  faith, — 
res  ipsa  loquitor;  for  good  faith,  in  snch  case,  cannot  co-exist  with 
notice  of  the  wrongful  intent  of  the  grantor. 

The  conveyances  of  real  property  being  void  as  to  the  plaintiff,  he 
is  entitled  to  have  ^hem  so  declared  and  set  atiide,  so  far  as  may  be 
necessary  to  collect  thereout  the  judgment  against  Ben  Holladay; 
and  it  is  so  ordered.  The  plaintiff  is  also  entitled  to  costs  against 
the  defendants  Elliott  and  Joseph  Holladay :  but  whether  they  shall 
be  taxed  against  them  in  solido  or  severally,  and,  if  the  latter,  for 
what  amounts,  and  whether  the  decree  shall  leave  the  plaintiff  to  en- 
force his  decree  by  execution  from  the  state  court,  or  by  the  process 
and  under  the  direction  of  this  court,  will  be  determined  at  the  set* 
tlement  of  the  decree,  on  which  counsel  may  be  beard. 

NOTE. 

1.  Chakpkbty.  CJhamperty  is  an  aggravated  species  of  maintenance.  Molntyre  ▼. 
Thonipsoii,  10  Fed.  Rep.  632. 

A  mere  agreement  for  a  contingent  fee  is  not  cliampertous.  To  constitute  champerty 
there  must  be  an  agreement  on  tlie  part  of  the  clianipertor  to  carry  on  the  party's  suit 
at  his  own  expense,  as  well  as  for  a  share  of  the  thing  or  money  to  be  received.  Jewel 
V.  Nddy,  (Iowa,)  16  N.  W.  Eep.  141. 

Agreement  to  prosecute  a  claim  for  a  stipulated  amount  of  the  proceeds,  with  full 
power  to  compromise  as  shall  be  thought  best,  is  not  a  champertous  agreement.  Jeff- 
ries V.  Mntnal  Life  Ins.  Co.  of  N.  Y.,  4  Sup.  CC.  Bep.  8. 

In  Vimont  v.  Chicago  &  N.  W.  By.  Co.,  (Iowa.)  21  N.  W.  Rep.  8,  J.,  who  was  injnred 
by  the  n^Iigence  of  defendant  railroad  company,  assigned  his  claim  for  damages  to 
v.,  and  V.  executed  the  following  agreement :  "In  consideration  of  the  assignment  to 
me  by  J.  of  his  claim  for  damages  against  the  Chicago  &  Korth  western  Railway  Com- 
pany, resulting  to  him  by  reason  of  an  injury  received  by  him  on  or  about  the  thirty- 
Hrst  day  of  August,  1881,  on  said  railway,  I  hereby  agree  to  dispose  of  the  entire  amount 
v.27F.no.  13—54 
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realized  on  saltl  cla!m  as  follows:  For  my  own  compensation  In  and  about  tbe  proso- 
ciition  of  said  claim,  and  for  the  use  of  any  advances  ofmoney  I  may  make,  I  am  to  re- 
tain thereof  tbe  sum  of  fifty  dollars;  I  am  also  to  retain  all  sums  of  money  tbat  I  may 
a<ivauce  in  the  prosecntion  of  said  claim ;  next,  I  agree  to  pay  out  of  the  proceeds  of 
said  recovery  the  reasonable  fee  of  the  attorneys  and  agents  employed  to  prosecute  said 
claim,  or  such  fee  therefor  as  may  be  agreed  U]ion,  if  any  agreement  for  a  specific 
aniuimt  shall  be  asreeii  upon,  and  tlie  balance  uf  said  recovery  I  agree  to  pay  to  the 
said  J."  It  was  held  that  the  cause  of  action  was  assignable;  that  the  assignment  and 
agreement  did  not  constitute  barratry,  champerty,  or  maintenance;  and  that  V.  was 
entitled  to  maintain  an  action  for  damages  against  tbe  railway  company  in  bis  own 
name. 

A  contract  between  an  attorney  and  bis  client  that  the  attorney  shall  prosecntea 
claim  at  his  own  cost,  for  a  share  of  the  reooveiy,  is  obampertous  and  ill^al.  Hartin 
V.  (-larke,  8  R.  I.  389. 

Wliere  an  attorney  was  employed  to  bring  an  action,  the  client  agreeing  to  give  or 
allow  and  pav  him  tbe  first  $50  collected  by  nim  therein,  held  not  cbampertous.  Scott 
v.  Harmon.  100  Mass.  237. 

An  agreement  by  which  a  defendant  in  attachment  assigns  to  bis  attorney  the  prop- 
erty attached,  iu  consideration  of  his  services  in  the  suit,  and  in  prosecuting  a  con- 
templated action  of  damages  on  account  of  the  attachment^,  stipulating  for  his  own  dil- 
igence in  the  attachment  suit,  and  giving  the  attorney  tbe  entire  management  and  con- 
trol, is  not  void  for  champerty  or  maintenance.    Ware's  Adm'r  v.  Russell,  70  Ala.  174. 

In  Stanton  v.  Haskin,  1  McArthur,  558,  K.  &  8.,  attorneys  at  law,  agreed  to  conduct 
a  suit  in  chancery  for  the  recovery  of  lands  claimed  by  H.  and  wife,  wiio  agreed  to  give 
them  one-third  of  wliatever  land  or  money  might  be  received.  A  decree  was  obtained 
in  favor  of  H.  and  wife  for  the  lands,  and'  also  for  the  rents  and  profits.  Iu  a  suit  to 
enforce  the  agreement  for  an  undivided  third  of  the  land  so  recovered,  the  court  held 
that  the  contract  was  obampertous  and  therefore  void. 

The  New  York  Code  contemplates  a  case  in  which  the  action  miglit  never  have  been 
brotight  but  for  tbe  inducement  of  a  loan  or  advance  offered  by  the  attorney,  and 
where  tbe  latter,  by  oiHcious  interference,  procures  tbe  suit  to  be  brought,  and  ob- 
tained a  retainer  in  it.    Fowler  v.  Callan,  (N.  Y.)  7  N.  E.  Hep.  169. 

For  a  full  discussion  of  tlie  general  subject  of  cliamperty,  see  Courtright  v.  Bumea,  IS 
Fed.  Rep.  317,  and  note  by  Judge  SavjioDB  D.  Thokpbos,  323-329. 

2.  Frauddlknt  Conveyamob— Kkowledoe  or  Qbaittex.  For  an  exhaustive  discna- 
sion  of  the  question  of  fraudulent  conveyance,  and  therein  of  the  knowledge  of  the 
grantee,  see  Piatt  v.  Scbreyer,  25  Fed.  Rep.  83,  and  note,  87-91. 


Flint  v.  County  Coh'bb  Bepubuo  Go. 
(Cireua  Court,  D.  Kantat.    1886. 

1.  Taxation— Void  Bat,e8— Action  to  Recovek  Monet  Paid— Plbabiwos. 

Under  Kansas  tax  laws  of  1868,  ^  130,  a  party  ceeking  to  recover  from  tha 
county  money  paid  at  tax  sales,  the  tax  title  having  failed,  must  show  return 
of  tax  certificates,  or  an  offer  to  return  them,  before  suit  brought. 
3.  Same — Liabilitt  of  Countiks — Rbttjbn  ok  Certificates. 

Counties  are  entitled  to  the  actual  return  and  surrender  of  certificates  is- 
sued at  illegal  tax  sales,  before  being  called  upon  to  refund  money  paid  them 
on  such  sales. 

Action  by  holder  of  tax  certificates  to  recover  purchase  money  on 
failure  of  tax  title,  land  not  having  been  liable  to  taxation  at  tim«  of 
sale.     Defendants  demur. 

F.  M.  Clark,  for  plaintifif. 

T.  M.  Noble,  for  defendants, 

Brbweb,  J.  The  demurrer  must  be  sustained.  The  defendant  is 
under  no  obligation  to  return  taxes  upon  failure  of  tax  titles,  except 
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88  some  statute  requires  it.  Commistioners  Lyon  Co.  v.  Ooddard, 
82  Kan.  389.  Before  the  county  can  be  held  liable,  defaalfc  on  the 
part  of  the  treasurer  must  be  alleged,  or  some  interference  with  him 
by  the  commissioners.  Commistioners  Saline  Co.  t.  Oeis,  2S  Kan. 
381.  The  plaintiff  must  rely  on  section  120  of  the  tax  laws  of  1868, 
for  without  that  the  statute  of  limitations  would  plainly  bar.  This 
provides  that  if  the  county  clerk  discovers  that  the  land  ought  not  to 
be  conveyed,  he  shall  not  convey  it;  and  also  that  the  county  treas- 
urer shall,  on  the  return  of  the  tax  certificate,  refund  the  tax  money. 
This  petition  does  not  allege  when,  if  ever,  the  county  clerk  discovered 
that  the  land  ought  not  to  be  conveyed,  or  that  the  tax  certificate  was 
ever  returned,  or  offered  to  be  returned.  Whether  the  first  matter  is  a 
fatal  defect  need  not  be  determined.  The  second  is  vital.  Perhaps 
the  failure  to  return  was  one  of  the  reasons  why  the  treasurer  refused 
to  pay,  and  the  commissioners  to  make  any  provision  for  payment. 
The  lack  of  funds  is  not  shown  to  be  the  only  reason  for  refusal.  Only 
inferentially  does  it  appear  that  any  demand  was  ever  made  on  the 
treasurer;  the  demand  is  alleged  to  have  been  made  upon  the  county. 
Leave  is  given  to  file  an  amended  petition,  with  leave  to  answer. 


SoHULEB  V.  Israel  and  another.     (Consolidated  Gases.)* 
(Oiremt  Court,  E.  D.  Mmmri.    June  23, 1886.) 

1.  JuDaiiEWTs— Notes. 

Where  Jadgment  Is  recovered  on  a  note,  it  is  merged  and  eztinguighed,  and 
a  second  judgment  cannot  be  recovered  thereon  against  the  same  party,  in 
another  district. 

2.  Checks— Deckee  AGArssx  Bank. 

The  drawer  of  a  dishonored  check  is  not  entitled  to  be  credited  with  the 
amount  of  an  unpaid  decree  recovered  by  the  payee  against  the  drawee. 

8.  ASSIONMEITT  FOR  BENEFIT  OF  CbBDITOBS— SaLES  ON  CrBDIT. 

A  general  assignment  for  the  benefit  of  creditors,  directing  the  assignee  t» 
dispose  of  the  propertv  conveyed  with  all  reasonable  diligence,  **bv  public 
or  priTate  sale,  for  the  best  price  that  can  be  obtained,  and  convert  the  same 
into  money, "  held,  not  to  authorize  sales  on  credit. 
4.  Same— CoxFLicT  of  Laws. 

An  assignment  valid  where  executed,  is  valid  in  other  states,  if  not  in  con- 
flict with  the  rights  of  creditors  residing  therein.' 

At  Law.     Consolidated  cases. 

Suits  on  check  drawn  and  note  made  by  J.  N.  Israel  in  the  name 
of  C.  W.  Israel  &  Co.  Demurrers  to  answers  of  Israel  and  the  Laclede 
Bank,  garnishee. 

The  facts,  a^  they  appear  from  the  pleadings,  are  aubstantiaJly  a& 
follows:    At  the  time  of  the  transactions  here  involved,  J.  N.  Israel 

'  Reported  by  Benj.  F.  Eez,  Esq.,  of  the  St.  Louis  bar. 
'See  note  at  end  of  case. 
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did  a  banking  business  at  Hamilton,  Texas,  under  the  name  of  C.  W. 
Israel  &  Co.,  and  at  Harold  and  Wichita  Falls,  Texas,  under  the  name 
of  the  Exchange  Bank.  Each  of  his  three  banks  had  a  separate  ac- 
count with  the  Laclede  Bank  of  St.  Louis,  Missouri.  On  October  20, 
1885,  the  amounts  held  by  the  Laclede  Bank  to  the  credit  of  Israel's 
banks  were,  respectively,  as  follows :  To  the  credit  of  C.  W.  Israel  & 
Co.,  $12,412.41 ;  to  the  credit  of  Exchange  Bank  of  Harold,  $1,927.53 ; 
to  the  credit  of  the  Exchange  Bank  of  Wichita  Falls,  $10,013.15. 
On  that  da;  the  check  in  sait  was  drawn  on  the  Laclede  Bank,  in 
favor  of  the  plaintiff,  for  $11,250.  On  October  24, 1885,  Israel  &  Co., 
being  insolvent,  made  a  general  assignment,  which  provided,  among 
other  things,  tbat  the  assignee  therein  named  should,  "with  all  rea- 
sonable diligence,  dispose  of  said  property  herein  conveyed,  by  pnblio 
or  private  sale,  for  the  best  price  that  can  be  obtained,  and  convert 
the  same  into  money;"  and  that  "it  is  understood  that  this  assign- 
ment is  made  for  the  benefit  of  only  such  creditors  of  the  said  G.  W. 
Israel  &  Co.  as  will  and  do  consent  to  accept  their  proportional  shares 
of  said  estate,  and  discharge  said  G.  W.  Israel  &  Go."  On  the  same 
day  G.  W.  Israel  &  Go.  telegraphed  the  Laclede  Bank  as  follows : 
"We  assigned  this  day  in  favor  of  S.  Davidson.  Hold  funds  subject 
to  bis  order."  The  Laclede  Bank  held  a  note  executed  in  the  name 
of  C.  W.  Israel  &  Co.,  for  $6,500,  which  matured  October  26,  1885. 
When  it  fell  due  it  was  charged  np  to  G.  W.  Israel  &  Go.'s  account, 
leaving  a  balance  to  the  credit  of  Israel  &  Go.  of  $5,912.41.  The 
check  above  mentioned  was  not  presented  for  payment  until  October 
26, 1885,  after  the  bank  had  debited  Israel  &  Co.'s  account  with  the 
$6,500  note,  and  was  refused  payment  because  of  lack  of  funds.  The 
accounts  of  J.  N.  Israel's  other  two  banks  remained  unaltered  at  the 
time  the  check  was  presented.  The  defense  of  J.  N.  Israel  as  to  the 
note  in  suit  is  that,  before  the  commencement  of  this  suit,  suit  had 
been  brought  on  said  note  in  the  United  States  circuit  court  of  Texas,  . 
and  that  judgment  has  been  recovered  thereon  in  that  suit,  and  said 
note  merged  in  the  judgment,  and  extinguished.  He  acknowledges 
the  execution  of  the  check,  but  claims  that  inasmuch  as  in  the  suit 
in  equity  on  said  check,  by  the  present  plaintiff  against  the  Laclede 
Bank,  in  this  court,  said  plaintiff  recovered  a  decree  against  the  bank 
for  $5,912.41,  said  sum  should  be  credited  on  the  check.  It  appears, 
however,  tbat  nothing  has  been  collected  on  said  decree.  The  plain- 
tiff is  a  resident  of  Kansas. 

Dyer,  Lee  dt  Ellis,  for  plaintiff. 

Boyle,  Adams  <£  McKeighan,  for  defendants. 

Brewer,  J.  As  counsel  desire  a  speedy  decision,  that  judgment 
may  be  entered  the  present  term,  and  the  cases  taken,-  together  with 
the  equity  cases  heretofore  decided  by  me,  (Schuler  t.  Laclede  Bank, 
27  Fed.  Bep.  424,)  together  to  the  suprem'e  court,  I  simply  state  my 
conclusions : 
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1.  .Judgment  having  been  rendered  in  the  United  States  circuit 
court  for  the  Eastern  district  o(  Texas  on  the  note  sued  on,  no  judg- 
ment can  be  entered  here  upon  the  same  cause  of  action.  Freem. 
Jndgm.  §  221,  and  cases  cited. 

2.  No  objection  being  raised,  personal  judgment  will  go  on  the 
check. 

3.  The  assignment  is  valid  under  the  laws  of  Texas.  Unlike  the 
assignment  in  the  case  of  MuUer  v.  Norton,  19  Fed.  Bep.  719,  this 
does  not  authorize  sales  on  credit.  It  directs  the  assignee  to  dis- 
pose of  the  property  with  all  reasonable  diligence,  and  to  convert  the 
same  into  money. 

4.  Valid  in  Texas,  where  it  was  executed,  it  must  be  considered 
valid  here,  save  as  it  conflicts  with  the  rights  of  resident  creditors. 
Burrill,  Assignm.  (3d Ed.)  §  310,  and  c^ses  cited. 

Judgment  will  therefore  go  in  favor  of  plaintiff  against  Israel  for 
amount  of  check  and  interest,  and  the  Laclede  Bank  will  be  discharged, 
with  costs,  and  allowance  as  stipulated. 

NOTE. 

In  the  recent  case,  In  re  Waite,  (N.  Y.)  2  N.  E.  Rep.  440,  the  New  Tork  Court  of  Ap- 
peals laid  down  the  following  rules  as  to  the  tiaiut  of  foreign  assignees  in  baukraptoy 
in  the  courts  of  this  country  :  (1)  The  statutes  of  foreign  states  can  in  no  case  have  any 
force  or  effect  ex  propria  vigore,  and  heuce  the  statutory  title  of  foreign  assignees  in 
bankruptcy  can  have  no  recognition  here  solely  by  virtue  of  the  foreign  statute.  (2) 
But  the  comity  of  nations  allows  a  certain  effect  here  to  titles  derived  under,  and  po  nerg 
created  by,  the  laws  of  other  countries,  and  fh)m  such  comity  the  titles  of  foreign  statu- 
tory assigiieieg  are  recognized  and  enforced  here,  when  they  can  be  without  injustice  to 
our  own  citizens,  and  without  prejudice  to  the  rights  of  creditors  pursuing  their  reme- 
dies here  under  our  statutes :  provided,  also,  that  such  titles  are  not  in  conflict  with  the 
laws  or  the  public  policy  of  our  state.  (3)  Buch  foreign  assignee  can  appear,  and,. sub- 
ject to  the  conditions  above  mentioned,  maintain  suits  in  our  courts  against  debtois  of 
the  bankrupt  whom  they  represent,  and  against  others  who  have  interfered  with  or 
withheld  the  property  of  the  bankrupt. 

A  voluntary  general  assignment  for  the  benefit  of  creditors,  made  in  another  state, 
and  valid  by  its  laws,  will  oe  recognized  as  valid  and  as  effectually  transferring  per- 
sonal properW  wherever  the  same  may  be  situated.  In  re  Page^Sexsniith  Lumber  Co., 
(Minn.)  16  N.  W.  Rep.  700;  Butler  v.  Wendell,  (Mich.)  23  N.  W.  Rep.  460.  But  see 
Udiardson  y.  Rogers,  (Mich.)  8  N.  W.  Rep.  528. 

Au  assignment  of  personal  property  and  cboaes  in  action  by  an  insolvent  debtor  for 
the  benefit  of  creditors  in  conformity  with  the  laws  of  New  York,  where  sucJi  debtor 
resided  and  did  business,  operates  to  transfer  the  right  of  action  to  recover  said  choses 
in  action  to  the  assignee,  and  he  may  maintain  an  action,  as  such  assignee,  in  the 
courts  of  this  state,  to  collect  the  same,  in  the  absence  of  any  set-off  or  other  defence 
to  such  action,  or  of  any  lien  or  charge  against  such  claim.  Fuller  v.  Steiglitz,  27  Ohio 
8t.356. 

A  general  assignment  for  the  benefit  of  creditors,  made  in  another  stats,  is  valid  in 
Maine,  so  far  as  to  protect  the  assigned  real  estate  situated  in  Maine  from  attachment 
by  a  non-resident  creditor  who  has  assented  to  the  assignment,  and  received  a  part 
nf  the  benefit^i^  thereby  secured  to  him.    Chafea  T.  Fourth  Nat.  Bank  of  N.  Y.,  71  Ma. 

In  Fanlkner  v.  Hyman,  (Mass.)  6  N.  E.  Rep.  849.  it  is  said  that  an  assignment  for  the 
benefit  of  creditors,  executed  by  a  citizen  of  New  York  to  another  citizen  of  that  stat-e, 
and  which  includes  certain  property  situated  in  Jlassachusetts  will  not  be  enforced 
by  the  courts  of  that  oommonwealth,  to  affect  the  rights  of  parties  resident  there,  who 
have  not  assented  to  the  assignment,  and  who  have  made  an  attachmrait  of  the  prop- 
erty here  situate  subsequent  to  the  assignment  in  New  York. 

A  deed  of  assignment  between  residents  of  another  state,  valid  according  to  the  laws 
of  the  state  where  executed,  is  valid  as  to  personal  property  in  Kentucky,  J.  M.  Atber- 
ton  Co.  y.  Ives,  20  Fed.  Rep.  894. 
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UinTBD  States  v.  Smith.* 
{DUtrict  Oourt,  W.  D.  North  OaroHna.    April  6, 1886.) 

iNTKRNAIi  RbVBNUB  — ViOLATIOH  OF  LAWS  —  WlLLPUL  ReMOYAI.  OF  SpnUTS  — 

Ihthht. 

In  an  Indictment  under  Rev.  St.  §  3296,  for  the  removal  and  concealment  of 
spirits,  wtiere  defendant  pleaded  that  the  spirits  had  been  removed  from  the 
designated  place  of  deposit  to  au  adjoining  smoke-room,  with  purpose  of  pre- 
venting waste  from  leakage,  and  not  with  the  intent  of  defrauding  the  gov- 
ernment, the  jur^  are  justified  in  acquitting,  If  they  find  that  the  act  of  re- 
moval was  not  willful,  ivi  the  sense  not  onlr  of  voluntary,  but  also  with  a  bad 
purpose. 

This  was  an  indictment,  tried  at  April  term,  1886,  of  the  district 
court  of  the  United  States,  Western  district  of  North  Carolina,  at 
Greensboro,  North  Carolina,  Hon.  Bobert  P.  Diok,  D.  J.,  presiding. 
The  defendant  was  charged  in  two  counts  in  a  bill  under  section  3296, 
Eev.  St.  In  the  first  count,  after  formal  parts :  "The  said  Frederick 
Smith,  late  of  said  district,  laborer,  did  unlawfully  and  willfully  re- 
move one  cask  of  distilled  spirits,  on  which  the  tax  had  not  been  paid 
as  required  by  law,  to  a  place  other  than  a  distillery  warehouse  pro- 
vided by  law,  contrary  to  the  form,"  etc.  And  in  the  second  count, 
after  formal  parts:  "The  said  Frederick  Smith,  late  of  said  district, 
laborer,  did  unlawfully  and  willfully  conceal  one  cask  of  distilled 
spirits,  removed  to  a  place  other  than  a  distillery  warehouse  provided 
by  law,  and  on  which  the  tax  had  not  been  paid,  contrary  to  the 
form,"  etc.  The  defendant  pleaded  not  guilty,  and  a  jury  trial  was 
had. 

It  appeared  in  the  evidence  that  the  defendant  was  a  registered 
distiller  of  brandy  from  fruit,  in  the  Fifth  collection  district  of  North 
Carolina ;  that  about  the  first  of  December,  1885,  an  internal  rev- 
enue agent  (Kellogg)  accompanied  by  a  deputy  collector,  visited  de- 
fendant's place  of  business,  and  examined  his  distillery  book.  Form 
25^,  and  also  his  designated  place  of  deposit,  and  there  were  not 
enough  spirits  in  the  place  of  deposit  to  fulfill  the  quantum  shown 
by  the  book  to  have  been  distilled.  The  agent  asked  defendant 
where  the  balance  of  his  brandy  was,  and  defendant  replied,  point- 
ing to  a  small  out-house,  "In  there."  Thereupon  the  officers  exam- 
ined the  outhouse,  and  found  therein  three  unstamped  packages,  con- 
taining 150  gallons  of  brandy.  It  was  further  in  evidence  that 
the  said  outhouse  was  built  of  logs,  was  .undaubed,  and  that  its  eon- 
tents  were  exposed  to  view  from  the  outside;  that  the  same  stood, 
about  11  feet  from  the  legal  place  of  deposit;  that  defendant  had 
before  this  used  it  for  depositing  some  of  his  brandy  when  the  regu- 
lar place  was  full,  or  when  it  became  necessary  to  prevent  waste  or 

>  Reported  by  James  E.  Boyd,  (late  U.  S.  Atty.  for  Western  district  of  North  Caro- 
lina,} of  the  Greensboro,  N.  C.,  bar. 


Digitized  by 


Google 


U:<1TE0  STATES  V.  SMITH.  856 

leakage,  and  that  this  had  been  done  with  the  knowledge  and  con« 
sent  of  the  internal  revenue  officers;  that  the  designated  place  of  de* 
posit  at  the  time  referred  to  in  December,  18S5,  was  about  full;  and 
defendant  testified  that  he  had  removed  the  three  packages  therefrom, 
and  placed  them  in  the  outhoase  for  saTe-keeping,  and  in  order  that 
be  might  have  convenient  access  to  the  packages  left  in  the  place  of 
deposit,  and  prevent  leakage,  etc. 

The  foUoving  authorities  were  cited  and  commented  upon  in  the 
argument  of  the  case :  .S«a(«v.  (7tZZ)ert,  87  N.O.S27;  StaUy.White- 
ner,  93  N.  C.  590 ;  State  v.  Harrison,  Id.  605;  Feiton  v.  U.  S.,  96  U.  S. 
699;  State  v.  Barbee,  92  N.  C.  820;  U.  S.  T.  Kirbn,  7  WaU.  482; 
LdienthaVg  Tobacco  v.  U.  S.,  97  U.  S.  237;  State  v.  King,  86  N.  G. 
603;  U.  S.  V.  Ulrici,  12  Myers,  Fed.  Deo.  666;  U.  S.  v.  Three  Rail- 
road Care,  Id.  562. 

H.  C.  Jones,  U.  8.  Atty.,  for  the  United  States. 

James  E.  Boyd,  for  defendant. 

After  the  close  of  the  argum^it,  bis  honor,  Judge  Diok,  delivered 
the  following  charge  to  the  jury: 

Oentlemen  of  the  Jury : 

When  the  testimony  was  closed  in  this  case,  I  requested  the  counsel 
to  make  as  careful  an  examination  of  legal  authorities  as  they  could 
dnhng  the  recess  of  the  court,  and  submit  to  me  arguments  upon  the 
questions  of  law  involved.  You  have  heard  the  legal  arguments,  and 
also  ailments  upon  the  matters  of  fact  presented  by  the  evidence, 
and  yon  are  now  prepared  to  receive  the  instructions  of  the  court  upon 
the  material  questions  of  law  so  fully  discussed. 

I  will  not  recapitulate  the  testimony,  as  there  is  not  much  con- 
flict, but  leave  all  questions  of  fact  entirely  to  your  determination. 
The  law  is  a  system  composed  of  maxims,  rules,  and  principles  which 
have  been  devised  and  adopted  for  the  purpose  of  securing  and  regu- 
lating business  transactions,  social  relations,  and  political  order  among 
men.  The  elements  of  the  law  are  founded  in  reason  and  natural 
justice,  and  are  the  outgrowth  of  human  experience,  knowledge,  and 
wisdom,  developed  in  the  course  of  ages.  It  has  been  well  said  that 
"the  reason  of  the  law  is  the  life  of  the  law."  Justice  is  the  spirit 
of  the  law,  and  Christian  civilization  has  adorned  it  with  many  prin- 
ciples of  humanity  and  benevolence. 

I  will  briefly  consider  and  explain  some  of  the  familiar  general  rules 
of  the  law  which  have  been  referred  to  in  the  coarse  of  the  argument 
of  counsel.- 

In  all  trials  for  crime  the  prosecution  mast  prove,  beyond  a  reason* 
able  doubt,  the  truth  of  every  fact  essential,  in  point  of  law,  to  con- 
stitute the  oSense  charged  in  the  indictment.  This  rule  has  long  ex- 
isted,  and  is  fonuded  in  natural  justice  and  humanity;  as  all  good 
and  just  men  feel  that,  wh^n  sdch  a  doubt  exists,  it  is  better  for  the 
welfare  of  so^^ty  to  f^oqait  than  to  condemn.,   ilvei^  person  aocuaed 
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of  crime  id  a  court  of  justice  is  presumed  in  lav  to  be  innocent  nntil 
the  accusation  is  proved,  to  the  satisfaction  of  an  impartial  ^ary,  be- 
yond a  reasonable  doubt.  The  latv  imputes  innocence  and  honesty, 
rather  than  wrong  and  fraud,  in  the  conduct  of  men ;  and  affords  the 
benefit  of  such  presumption  to  every  person  accused  of  crime  or  fraud 
until  the  contrary  is  Batisfaotorily  proved  by  the  accuser.  "It  is  a 
principle  of  natural  justice,  and  of  our  law,  that  the  intention  and  the 
act  must  both  concur  to  constitute  crime."  There  can  be  no  crime 
when  there  is  no  criminal  intention.  An  act  does  not  make  the  actor 
guilty  unless  his  intent  was  criminal.  This  wise,  just,  and  reasona- 
ble rule  is  firmly  settled  in  the  common  law;  is  widely  known  and 
approved  among  men ;  and  is  recognized  fmd  observed  in  every  en- 
lightened system  of  jurisprudence. 

When  a  criminal  act  is  knowingly  and  toiUfuUif  committed,  the  law 
presumes  a  criminal  intent,  and  the  offender  is  responsible  for  all  the 
natural  and  probable  consequences  which  ensue  from  the  uAlawful 
act,  although  such  results  were  not  contemplated.  No  person  can 
be  excused  from  the  toiUful  commission  of  an  unlawful  act  upon  the 
ground  that  he  was  ignorant  of  the  law  that  he  had  violated.  Every 
person  of  ordinary  discretion  is  presumed  to  know  the  law  of  the  coun- 
try in  which  he  resides.  The  strict  application  of  this  legal  presump- 
tion is  necessary  to  secure  the  peace  and  good  order  of  society,  and 
it  is  not  unreasonable  when  applied  to  crimes  at  the  common  law, 
which  are  generally  mala  in  se, — wrong  in  themselves;  for  the  con- 
sciences of  men  teach  them  the  natural  principles  of  social  obligation 
and  duty.  Social  and  political  necessity  and  experience  have  in- 
duced legislatures  to  enact  statutes  impoBing  more  stringent  duties 
and  obligations  upon  citizens  than  were  known  to  the  common  law. 
Whenever  a  statute  positively  forbids  an  act,  the  doing  of  such  act 
willfullii,  or  from  culpable  negligence,  is  an  indictable  crime.  A  trtU- 
fvl  act  is  one  that  is  done,  not  only  voluntarily,  but  for  a  bad  pur- 
pose. When  such  purpose  is  shown  by  the  evidence,  the  law  implies 
a  criminal  intent.  The  accused  cannot  say,  by  way  of  defense,  that 
he  did  not  know  the  law,  and  did  not  intend  to  violate  it.  When  an 
act  forbidden  by  law  is  knowingly  done,  but  not  with  a  bad  purpose, 
the  presumption  of  criminal  intent  is  only  prima  facie,  and  the  ac- 
cused may  show  that  he  did  not  act  from  an  evil  motive,  and  may 
claim  the  benefit  of  the  presumption  of  innocence  and  the  doctrine  of 
a  reasonable  doubt. 

It  is  often  said  that  the  presumption  of  "legal  knowledge"  is  a 
positive  rule  of  law,  and  applies  to  all  cases  where  acta  are  knowingly 
done  which  are  expressly  forbidden  by  law,  and  gives  rise  to  a  conclxuive 
presumption  of  criminal  intent.  If  the  word  "conclusive,"  in  this 
connection,  means  "irrebuttable,"  then  such  presumption  is  very  un- 
reasonable when  applied  to  all  criminal  charges,  and  is  not  justified 
to  that  extent  of  meaning  by  any  considerations  of  public  policy.  No 
man  knows  all  the  law.    Judges  differ  in  their  legal  decisions,  and 
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kvyers  are  eontinually  discDssing  in  the  coarts  doubtful  and  contro* 
verted  qaestiooa  of  law.  Long  years  of  study  and  practice  enable 
men  to  acquire  considerable  legal  learning,  bat  their  knowledge  of  the 
law  is  by  no  means  universal.  The  law  is  a  growing  science,  and  is 
continually  expanding  to  meet  the  wants  and  necessities  of  a  rapidly 
advancing  civilization.  Legislatures  are  frequently  changing  the  com- 
men  and  statute  law  by  new  statutes,  which  often  require  judicial  in- 
terpretation and  construction.  Prudent  lawyers,  in  trying  cases  in- 
volving important  questions  of  law,  diligently  and  laboriously  seek 
for  «nd  examine  authorities,  and  judges  are  always  pleased  to  hear 
carefully  prepared  arguments  before  they  deliver  maturely  considered 
opinions  deciding  cases  before  them. 

The  presamption  of  "legal  knowledge"  is  a  general  rule,  and  not 
accurately  dedned  as  to  the  extent  of  its  application.  I  do  not  re- 
gard it  as  a  positive  rule  of  law,  but  as  a  very  strong  presumption, 
subject  to  some  reasonable  qualifications  in  criminal  trials,  where  the 
life  and  liberty  of  the  citizen  are  involved.  In  such  cases  the  law 
should  be  liberally  construed,  so  as  to  give  effect  to  all  of  its  benef- 
icent provisions,  to  avoid  conflict  of  rules  of  law,  and  secure  the  cit- 
izen against  anything  that  would  be  unjust  or  oppressive.  The  be- 
neficent presumption  of  innocence,  and  the  doctrine  of  a  reasonable 
doubt, — so  important  in  the  trial  by  jury, — would  be  of  little  benefit 
to  a  person  on  trial  for  crime,  if  the  mere  proof  of  an  unlawful  act 
knowingly  committed  by  him  was  received  in  a  court  of  justice  as 
eonclasive  evidence  of  guilt.  He  would  be  convicted  without  any 
opportunity  of  explanation  and  defense,  and  without  any  of  the  ben- 
efits of  a  trial  by  jury,  secured  by  the  constitution  of  the  United 
States.  A  trial  by  jury,  in  some  instances,  would  be  a  mockery  of 
justice,  if  a  person  accused  should  be  convicted  by  a  condttsive  pre- 
samption of  law.  It  is  well  settled  that  a  pritna  fade  case  made  by 
the  prosecution  does  not  take  away  the  presumption  of  innocence 
from  the  accused,  or  deprive  him  of  the  benefit  of  a  reasonable  doubt 
in  the  minds  of  the  jury. 

In  civil  matters  there  are  many  irrebuttable  presumptions,  and  there 
are  some  as  to  the  incapacity  of  persons  for  committing  crime.  In 
some  text-books  and  judicial  decisions  the  doctrine  is  broadly  stated 
that  a  presamption  of  knowledge  of  the  law  is  in  all  cases  irrebuttable, 
uid  conclnsively  establishes  a  criminal  intent.  This  extreme  exten- 
sion of  the  rale  is  unreasonable,  and,  as  to  criminal  intent,  should 
be  restricted  to  oases  where  the  inference  of  criminal  intent  necessariljf 
arises  from  the  facts  in  evidence,  and  should  not  extend  to  offenses 
where  a  particular  and  specific  intention  is  essential  to  constitute  the 
crime  charged. 

As  a  general  rale,  I  think  the  legal  effect  of  presumptions  as  to 
criminal  intent  is  to  throw  upon  the  accused  the  onus  of  justifying  or 
explaining  the  acts  from  which  the  law  infers  a  criminal  intent.  It 
is  a  mle  founded  in  natural  justice,  and  as  old  as  the  law, — both  ho- 
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man  and  divine, — that  no  person  shall  be  oondemned  withont  being 
heard  in  explanation  of  his  condaot.  Presumptions  eonld  never  have 
been  adopted  as  a  means  of  proof  before  a  jury  if  their  natnre  and 
force  conld  not  be  estimated  by  men  of  plain  and  ordinary  sense  and 
discretion.  On  this  sabjeot,  I  think  the  rale  of  law  stated  by  a  very 
eminent  English  judge  is  reasonable,  and  generally  applicable : 

"When  an  act,  in  itself  indifferent,  if  done  with  a  particular  intent, 
becomes  criminal,  then  the  intent  must  be  proved  and  found  by  the  jury; 
but  where  the  act  is  in  itself  UTiiau^al,  the  proof  of  justi&cation  or  excuse 
lies  on  the  defendant,  and  in  failure  thereof  the  l&w  implies  a  criminal  in- 

tent." 

In  trials  for  crime,  I  think,  the  mle  of  law  that  a  criminal  intent 
mast  concur  with  an  unlawful  act  in  order  to  constitute  crime  is  one 
of  the  fundamental  principles  of  public  justice,  almost  universal  in 
its  application.  When  an  act  in  itself  unlawful  is  proved  to  be 
knowingly  done,  no  further  proof  is  necessary  on  the  part  of  the 
prosecution  to  obtain  a  conviction,  as  the  law  presumes  the  criminal 
intent,  but  it  is  not  so  conclusively  presumed  as  not  to  admit  of  an 
explanation.  If  an  act  forbidden  by  law  is  knowingly  and  willfully 
done,  and  the  accused  has  no  other  defense  except  his  ignorance  of 
the  law,  then  the  presumption  of  criminal  intent  is  not  rebutted. 

As  a  general  rule,  a  man's  motives  and  objects  must  be  inferred 
from  his  conduct;  and,  when  his  acts  are  sufficient  to  indicate  a  guilty 
intention,  he  is  entitled  to  show  in  evidence  the  facts  and  circum- 
stances which  preceded  the  act,  or  were  parts  of  the  transaction, -so 
that  his  whole  conduct  may  be  passed  upon  by  a  jury  who  are  im- 
partial, and  conversant  in  human  affairs,  and  whose  common  sense 
and  experience  enables  them  to  judge  of  the  connection  between  con- 
duct and  intention.  Where  an  act  which  in  itself  is  innocent,  be- 
comes an  offense  only  because  it  is  forbidden  by  a  statute,  the  spirit 
and  purpose  of  such  statute  should  be  considered,  and  a  person  who 
does  the  forbidden  act  ought  not  to  be  convicted  by  a  jury  unless  they 
are  satisfied  that  he  did  the  act  with  a  purpose  to  evade  the  pro- 
visions of  the  statute.  The  reason  and  object  of  the  law  in  such 
cases  should  prevail  over  its  letter. 

In  the  section  of  the  statute  on  which  this  indictment  is  founded 
the  words  "unlawfully  and  willfully"  are  not  ased  in  specifying  the 
act  forbidden,  and,  upon  a  strict  construction,  the  doing  of  such 
act  is  indictable,  and  the  law  infers  the  criminal  intent.  The  indict- 
ment would  have  been  sufficient  if  the  language  of  the  statute  had 
been  literally  used  in  charging  the  offense  committed;  but  the  de- 
fendant would  still  have  had  the  right  to  rebut  the  presumption  of 
a  criminal  intent  implied  by  law,  by  evidence  of  facts  and  circum- 
stances surrounding  the  transaction.  The  defendant  must  have  had 
the  pnrpose  of  defranding  the  government  of  its  revenue  before  he 
can  be  rightfully  convicted  of  crime.  The  words  "unlawfully  and 
willfully"  are  used  in  the  indictment  in  characterizing  the  offense 
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obarged,  and  in  averring  the  intent  with  which  the  act  was  oommit* 
ted,  and  I  think  that  yoa  mast  be  satisfied  that  the  removal  of  the 
brandy  was  "willful"  before  you  find  the  defendant  guilty. 

The  district  attorney  insisted  that  the  words  "unlawfully  and  wilU 
fully"  are  the  words  ordinarily  found  in  the  precedents,  and,  for  the 
sake  of  conformity,  ought  to  be  used  in  an  indictment  of  this  kind, 
aud,  in  their  signification,  are  equivalent  to  "unlawfully  and  on  pur- 
pose," and  are  only  intended  to  aver  that  an  unlawful  act  was  done 
"intentionally."  £he  district  attorney  asked  me  to  charge  you  that 
there  is  no  evidence  that  the  defendant  was  constrained  by  any  one, 
or  by  circumstances,  to  remove  the  brandy  from  the  distillery  to  the 
smoke-house,  and  therefore  he  did  the  removing  purposely.  I  decline 
to  give  the  charge  requested,  and  I  leave  the  evidence  of  the  facts  and 
circumstances  surrounding  the  transaction  to  be  considered  by  you. 

As  to  the  signification  of  the  word  "willfully,"  when  ased  in  a  stat- 
ute creating  a  criminal  offense,  our  state  supreme  court,  in  a  recent 
case,  {State  v.  IVhitener,  93  N.  C.  592,)  gives  a  definition  of  the  |K)rd 
substantially  like  one  th&t  is  approved  by  the  supreme  court  of  the 
United  States.  "The  word  '  willfully,'  in  the  ordinary  sense  in  which 
it  is  used  in  statutes,  means  not  merely  'voluntarily,'  but  with  a  bad 
purpose."     Felton  v.  U.  S.,  96  U.  8.  699. 

The  defendant  in  his  testimony  said  that  he  has  been  a  duly- 
authorized  brandy  distiller  for  nearly  20  years,  and  that  he  was 
advised  by  a  collector  of  the  district,  many  years  ago,  that  the  gov- 
ernment did  not  require  him  to  pay  more  taxes  than  those  assessed 
on  the  registered  capacity  of  his  distillery;  and  that  he  had  acted  on 
this  instruction  with  the  knowledge  of  the  revenue  officers.  It  was 
the  doty  of  the  defendant  to  render  an  account  and  pay  taxes  on  all 
the  liquors  that  he  manufactured,  and  his  failure  to  perform  such 
duty  was  not  justified  by  the  instructions  received  from  the  collector, 
as  he  acted  without  legal  authority.  Individuals,  as  well  as  courts, 
most  take  notice  of  the  extent  of  authority  conferred  by  law  upon  a 
person  acting  in  an  official  capacity. 

The  defendant  further  testified  that  he  placed  the  three  barrels  of 
brandy  in  the  smoke-house,  not  with  the  object  of  concealing  the 
same,  but  for  the  purpose  of  conveniently  reaching  them  in  case 
of  leakage;  that  his  designated  place  of  deposit  was  small,  aud 
crowded  with  l>arrels  and  kegs ;  that  he  had  often  lost  brandy  from 
leakage ;  that  the  smoke-house  was  built  of  logs,  and  the  cracks  were 
open,  and  the  building  was  only  11  feet  distant  from  the  designated 
place  of  deposit;  and  was  not  adapted  for  concealment.  As  a  dis- 
tiller of  brandy  the  defendant,  was  exempted  from  many  of  the  strict 
regoiations  imposed  by  law  on  distillers  of  grain.  He  was  allowed 
to  select  his  place  of  deposit,  and,  when  designated,  it  was  undei  his 
keeping. 

You  can  consider  the  testimony  of  the  defendant,  together  with  the 
evidence  as  to  his  conduct  and  declarations  at  the  time  the  brandy 


{ 


Digitized  by 


Google 


> 


S60  FEDERAL  BEPOaTER. 

wae  seized  by  the  revenue  agent,  and  all  the  other  facts  and  oircum- 
Btances  testified  to  by  the  government  witnesses.  If  you  are  satis- 
fied that  the  barrels  of  brandy  were  placed  in  the  smoke-house  with 
the  honest  purpose  of  preventing  waste  from  leakage,  and  not  with 
the  intent  of  defrauding  the  government,  then  yoa  would  be  justified 
in  finding  that  the  aot  of  removal  was  not  willful.  In  making  the 
inquiry  as  to  the  object  and  purpose  of  the  defendant,  yon  should 
consider  the  evidence  of  his  good  character,  and  give  it  such  weight 
as  you  think  it  entitled  to  under  the  oiroumslances  of  the  case.  If 
you  believe  from  the  evidence  that  he  placed  the  three  barrels  of 
brandy  in  the  smoke-house  with  the  intent  of  defrauding  the  govern- 
ment of  revenue,  then  you  will  find  him  guilty.  But  if  yon  are  of 
opinion,  after  considering  all  the  facts  and  circumstances  surround- 
ing the  transaction,  that  he  had  no  such  willful  purpose,  or  yoa  have 
a  reasonable  doubt  about  the  matter,  then  your  verdict  should  be  "Mot 
guilty." 

• 

The  jury,  after  a  short  deliberation,  returned  a  verdict  of  "Not 
guilty,"  and  the  defendant  was  discharged. 

KOTE  BT  TBE  JUDGE. 

On  the  day  after  the  trial  of  this  case  the  district  attorney  called  my  atten- 
tion to  the  caae  of  State  v.  Simpson,  73  N.  C.  269,  aa  an  authority  sus- 
taining the  views  which  be  presented  In  his  argument  as  to  the  propriety 
and  necessity  of  using  the  words  "unlawfully  and  willfully"'  in  the  indict- 
ment, and  as  to  the  legal  signification  of  such  words.  Upon  these  points  the 
case  fully  sustains  his  views,  and  is  adverse  to  my  charge  to  the  jury.  I 
think,  however,  that  the  case  sustains  the  opinion  which  I  expressed  as  to 
the  nature,  force,  and  effect  of  statutes  creating  offenses,  upon  the  ques- 
tion of  criminal  Intent.  The  indictment  in  that  case  was  founded  upon  a 
state  statute,  which  in  general  terms  made  certain  acts  a  misdemeanor, 
without  saying  that  such  acts  must  be  unlawfully  and  willfully  done  to  con- 
stitute the  offense.  The  Indictment  in  describing  the  offense  used  the  gen- 
eral words  of  the  statute,  and  it  was  held  to  be  defective,  because  it  did  not 
allege  that  the  act  was  done  "unlawfully  and  willfully."  The  court  says, 
in  substance,  that  it  is  apparent,  from  the  nature  of  things,  and  the  dictates 
of  common  sense  and  natural  justice,  that  the  general  words  of  the  statute 
are  too  broad,  and  go  beyond  the  meaning  of  the  law-makers;  and  must  be 
qualified  in  construction  by  the  use  of  the  words  "unlawfully  and  willfully," 
or  by  words  of  equivalent  import.  "In  our  case  the  indictment  does  not 
contain  such  words  as  ought  to  have  been  used  in  the  statute,  if  the  legisla- 
tors had  correctly  expressed  therein  their  precise  meaning;  and  it  was  neces- 
sary for  the  indictment  to  aid  the  want  of  accuracy  by  adding  the  words 
necessary  to  express  the  meaning  of  the  statute,  and  to  quali^  the  general 
words  used." 

Since  delivering  my  charge  to  the  jury  in  this  case,  a  few  days  ago,  I  have 
carefully  considered  the  section  (3296)  of  the  Revised  Statutes  upon  which 
the  indictment  was  founded.  In  connection  with  other  sections  of  the  inter- 
nal revenue  laws,  and  in  the  light  of  the  common  law,  and  feel  that  I  was 
justified  in  inferring  that  it  was  the  intention  of  congress  to  create  a  crim- 
inal offense  by  such  section  only  when  the  forbidden  act  was  done  with  a 
toilful  purpose  to  defraud  the  government  of  revenue,  and  such  purpose  is 
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an  essential  element  of  the  offense.  The  regulations  and  requirements  of 
tlie  internal  revenue  laws  are  very  strict  and  positive,  and  constitute  a  com- 
plicated system  of  duties  and  arrangements,  which  cannot  be  easily  and 
accurately  comprehended  by  persons  of  ordinary  intelligence  and  experience, 
and  mistakes  will  often  be  made  by  persons  wiio  undertake  to  carry  on  busi- 
ness in  conformity  with  sucii  laws.  The  penalties  and  punishments  for  non- 
compliance with  such  laws  are  very  severe,  and  X  cannot  suppose  that  con- 
gress intended  that  a  jury  should  convict  any  person  whom  they  believeil  to 
be  innocent  of  any  criminal  purpose  In  doing  a  forbidden  act,  and  of  whose 
guilt  there  was  any  reasbnable  doubt.  Congress  has  the  power  to  change 
the  principles  of  the  common  law  by  a  statute,  but  I  believe  that  when  a  ma- 
terial departure  from  long-established  principles  of  justice  is  intended,- such 
change  will  be  made  in  pliiiu  and  unmistakable  words;  and  a  court  of  justice 
is  not  warranted  in  inferring  such  intentions  from  the  perhaps  inadvertent 
or  accidental  omission  in  a  statute  of  a  word  or  words  which  at  the  common 
law  are  material  in  the  description  of  a  crime,  and  which  are  ordinarily  used 
in  statutes  creating  criminal  offenses. 


Cabte  v.  Evams  and  others. 
{Oireuit  Court,  D.  MoMoehusettt.    June  SI,  1886.) 

L  Ooptbight—Tbassfks— Rights  of  Ahixs  Absioneb — lyvaxsamamn. 

Where  a  piano-forte  arrangement  of  the  orchestral  score  of  an  opera  was 
made  by  a  United  States  citizen,  with  the  consent  of  the  non-resident  foreign 
composers  of  the  opera,  and  then  transferred  by  him  to  a  fellow-citizen, 
who  procured  a  copyright,  which  ha  assigned  to  a  non-resident  foreigner, 
acting  as  agent  of  the  original  composers  of  the  opera,  held,  that  there  was 
nothing  of  evasion  or  violation  of  law,  and  that  the  assignee  was  entitled  to 
the  protection  of  the  court  against  infringers. 

2.  Samx — Validity— Rbgistration— Title  of  Book. 

If  the  published  title  of  a  book  is  sufflcient  to  Identify  it  with  substantial 
certainty  with  the  registered  copjrright,  the  copyri^t  wul  not  be  forfeited  on 
account  of  slight  variations  between  the  two. 

In  Equity. 

Caiuten  Browne,  for  complainant. 

Preatits  Cumminga,  for  defendants. 

NbiiSon,  J.  This  case  was  heard  in  February  last,  bat  the  decis- 
ion has  been  delayed  to  enable  the  parties  to  complete  certain  proofs 
which  were  found  to  be  necessary  for  its  proper  determination,  and  it  is 
only  recently  that  it  has  been  in  a  condition  to  be  finally  disposed  of. 
The  suit  is  a  bill  in  equity  for  an  injunction  to  restrain  the  infringe- 
ment  by  the  defendants  of  the  plaintiff's  copyright  in  an  arrangement 
or  adaptation  for  the  piano-forte  of  the  orchestral  score  of  an  opera 
called  "The  Mikado,  or  The  Town  of  Titipu."  It  appeared  that  Will- 
iam S.  Gilbert  and  Sir  Arthur  Sullivan,  both  British  subjects  resident 
in  London,  were  the  authors  and  composers  of  a  comic  opera  en- 
titled "The  Mikado,  or  The  Town  of  Titipu,"  the  words  of  the  opera 
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being  tbe  work  of  Gilbert,  and  tbe  musical  parts  being  composed  by 
Sullivan.  It  was  admitted  that  the  orchestral  score  of  the  opera  has 
always  remained  in  manuscript,  or  in  print  only  for  the  use  of  the 
performers,  and  has  never  been  published,  either  in  this  country  or 
in  England.  The  piano-forte  arrangement  for  which  the  plaintiff 
holds  a  copyright  was  composed  by  George  Lowell  Tracy,  a  profes- 
sional composer  and  arranger  of  music,  residing  in  Boston,  and  a 
citizen  of  the  United  States.  The  work  of  composition  was  per- 
formed by  Tracy,  in  London,  under  an  agreement  made  by  him  with 
Gilbert  and  Sullivan,  and  with  the  plaintiff,  who  is  the  representa- 
tive of  their  interests  in  this  country,  the  latter  being  also  a  British 
subject  resident  in  London,  that  a  copyright  of  the  piano-forte  ar- 
rangement, when  completed,  should  be  taken  out  in  this  country  by 
Tracy,  and  transferred  to  the  plaintiff.  For  his  part  of  the  work 
Tracy  was  paid  a  salary.  After  the  completion  of  the  work,  with  the 
consent  of  Tracy  and  the  plaintiff,  a  copyright  was  taken  out  here 
in  the  name  of  Alexander  P.  Browne,  a  resident  of  Boston,  and  a  cit- 
izen of  the  United  States,  acting  as  the  attorney  for  all  the  parties, 
and  was  afterwards,  with  Tracy's  approval,  assigned  by  Browne  to 
the  plaintiff.  The  original  orchestral  score,  as  composed  by  Sulli- 
van, was,  of  course,  designed  to  be  played  by  numerous  performers, 
and  on  a  great  number  and  variety  of  musical  instruments,  ranging 
in  compass  from  tbe  highest  to  the  lowest;  and  Tracy's  work  con- 
sisted in  reducing,  condensing,  and  reconstructing  a  score  composed 
for  a  full  orchestra  of  wind  and  stringed  instruments,  aud  producing 
from  it  a  score  that  could  be  played  by  a  single  performer  on  an  in- 
strument of  the  limited  capacity  of  the  piano-forte.  Tbe  Tracy  ar- 
rangement was  intended  to  be  played  as  an  accompaniment  to  the 
vocal  score,  and  in  that  respect  to  take  the  place  of  the  orchestral 
score,  as  played  when  the  opera  was  given  on  tbe  stage. 

That  an  arrangement  for  the  piano-forte  of  tbe  orchestral  score  of 
an  opera,  such  as  Tracy  has  produced,  is  an  original  musical  compo- 
sition, within  the  meaning  of  the  copyright  law,  is  well  settled.  In 
executing  such  a  work  the  ideas  of  the  composer  of  the  opera  cannot 
be  wholly  reproduced,  and  other  ideas,  more  or  less  resembling  them, 
or  wholly  new,  have  to  be  substituted  and  added.  To  do  such  a  work 
acceptably  requires  musical  taste  and  skill  of  a  high  order,  and  a 
thorough  knowledge  of  the  art  of  musical  composition,  and  especially 
of  instrumentation.  No  two  arrangers,  acting  independently,  and 
working  from  the  same  original,  would  do  tbe  work  in  tbe  same  way, 
or  would  be  likely  to  produce  the  same  results,  except  so  far  as  they 
might  both  resemble  the  original.  An  arrangement  of  this  ebarao- 
ter  would  undoubtedly  be  a  piracy  of  the  original  opera,  unless  the 
arranger  has  in  some  way  acquired  the  right  to  make  such  use  of  the 
original;  but  if  he  has  acquired  that  right,  the  arrangement  is  sub- 
stantially a  new  and  distinct  composition,  and  as  such  is  entitled  to 
the  protection  <^  the  court.     Wood  v.  Boo$ey,  L.  B.  2  Q.  B.  340 ; 
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affirmed,  L.  R.  3  Q.  B.  228;  Boosey  v.  Fairlie,  7  Ch.  Div.  301;  af- 
firmed, 4  App.  Cas.  711;  Thomas  t.  Lennon^  14  Fed.  Kep.  849; 
Drone,  Copyr.  176. 

Tracy's  work  was  done  with  the  consent  of  the  original  composers 
of  the  opera,  and  in  their  interest.  There  is  nothing  in  our  copyright 
law  to  prevent  one  of  our  own  citizens  from  taking  out  a  copyright  of 
an  original  work  composed  by  bim,  even  though  the  work  of  compo- 
sition  was  performed  at  the  procurement  and  in  the  employment  of 
an  alien ;  or  from  assigning  his  copyright  to  an  alien  under  an  agree- 
ment made  either  before  or  after  the  composing  of  the  work.  A  non- 
resident foreigner  is  not  within  our  copyright  law,  but  he  may  take 
and  hold  by  assignment  a  copyright  granted  to  one  of  our  own  citi- 
zens. The  proprietor  as  well  as  the  author  is  entitled  to  enter  the 
work  for  copyright.  The  consent  of  Tracy  was  sufficient  to  const!- 
tote  Browne  the  proprietor  for  the  purpose,  without  a  formal  assign- 
ment. Lawrence  v.  Dana,  4  Cliff.  1,  65.  The  effect  of  the  transac- 
tion was  the  same  as  if  Tracy  had  made  the  entry  in  his  own  name, 
and  then  assigned  to  Carte. 

The  defendants  insist  that  the  method  of  proceeding  by  which  the 
copyright  was  procured,  and  afterwards  vested  in  the  plaintiff,  a  non- 
resident foreigner,  was  a  mere  evasion  of  our  copyright  act,  and  as 
such  is  not  entitled  to  the  protection  of  the  court.  But  I  am  unable 
to  perceive  how  it  can  properly  be  called  an  evasion,  if  by  that  is 
meant  a  proceeding  by  which  the  letter  or  spirit  of  the  law  is  directly 
or  indirectly  violated.  The  thing  copyrighted  was  an  original  work, 
by  an  American  composer,  and  therefore  the  lawful  subject  of  copy- 
right. All  the  steps  taken  to  secure  the  copyright,  and  vest  it  in  the 
plaifatiff,  were  authorized  by  our  statute.  Undoubtedly  the  plan 
adopted  displayed  great  ingenuity,  and  the  effect  is  to  vest  in  these 
foreign  authors  valuable  American  rights  in  their  work;  but  there  is 
nothing  of  evasion  or  violation  of  law.  The  plaintiff  is  therefore  en- 
titled to  the  protection  of  the  court  against  infringers,  if  his  copy- 
right is  otherwise  valid. 

Another  question  in  the  case  relates  to  the  title  of  the  published 
book.  The  act  provides  that  no  person  shall  be  entitled  to  a  copy- 
right of  a  bpok  unless  he  shall,  before  publication,  deliver  at  the  of- 
fice of  the  librarian  of  congress,  or  deposit  in  the  mail  addressed  to 
bim,  a  printed  copy  of  its  title,  nor  unless  he  shall  also,  within  10 
days  from  the  publication,  deliver  at  the  office  of  the  librarian,  or  de- 
posit in  the  mail,  addressed  to  him,  two  complete  printed  copies  of 
the  book,  of  the  best  edition  issued;  and  the  librarian  is  required  to 
keep  a  record  of  the  names  of  all  Iwoks  entered.  Bev.  St.  §§  49.56, 
4957,  4959.  The  act  does  not  say,  in  so  many  words,  that  the  pub- 
lished book  shall  bear  on  its  title-page  the  same  title  as  that  regis- 
tered. Bnt  as  the  object  of  the  registration  is  to  give  notice  to  the 
world  that  the  author  or  proprietor  has  acquired  the  exclusive  right 
of  pubUciition,  the  inference  is  that  by  "two  complete  printed  copies" 
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is  meant  two  printed  copies  with  a  title  corresponding  with  the  regis> 
tered  title,  and  that  for  the  purpose  of  identification  the  registered 
title  shall  be  sabstaulially  reproduced  on  the  title-page  of  the  pub« 
liflhed  book. 

On  the  eleventh  March,  1885,  Browne,  as  proprietor,  filed  with  the 
librarian  of  congress  a  title  in  these  words:  "Piano-forte  Arrange* 
ment  of  the  Comic  Opera,  The  Mikado,  or  The  Town  of  Titipn,  by  W. 
S.  Gilbert  and  Sir  Arthur  Sullivan.  By  George  L.  Tracy."  On  the 
twentieth  April,  1885,  the  publishers  delivered  at  the  office  of  the 
librarian  two  copies  of  the  printed  book,  which  contained  the  piano- 
forte arrangement  of  Tracy,  and  on  another  staff  the  vocal  score  of 
the  original  opera  to  which  the  arrangement  was  an  accompaniment, 
and  also  contained  the  songs  of  the  opera,  and  had  this  title :  "Vocal 
Score  of  The  Mikado,  or  The  Town  of  Titipu.  Arrangement  for 
Piano-forte,  by  George  Lowell  Tracy,  (of  Boston,  D.  S.  A.,)  of  the 
above-named  opera  by  W.  S.  Gilbert  and  Arthur  Sullivan."  They 
also,  on  the  same  date,  made  deposit  in  the  librarian's  office  of  a  title 
corresponding  with  that  on  the  title-page.  Subsequently  another 
edition  was  issued,  containing  the  piano-forte  arrangement  and  vocal 
score  on  the  same  staff,  but  without  the  songs,  and  bearing  the  same 
title  as  the  first  edition,  except  that  the  words  "Piano-forte  Score" 
were  substituted  for  the  words  "Vocal  Score."  Two  copies  and  a 
corresponding  title  were  deposited  on  the  tenth  Jane,  1885. 

The  plaintiff  does  not  rely  on  the  titles  entered  April  20th  and 
June  10th,  which,  it  appears,  were  filed  by  the  publishers  without 
authority;  bat  he  rests  his  claim  on  the  title  entered  March  11th, 
and  the  deposit  of  the  books  made  April  30th.  The  defendants  deny 
that  the  title  of  the  book  is  the  same  as  that  named  in  the  copyright 
of  March  11th.  But  it  seems  clear  that  there  is  no  such  substantial 
difference  between  them  as  would  justify  the  court  in  declaring  the 
plaintiff's  copyright  forfeited  on  that  account.  The  published  title 
indicates  with  perfect  certainty  that  the  musical  work  contained  in  it 
is  an  arrangement  for  the  piano-forte,  composed  by  Tracy,  of  Gilbert 
&  Sullivan's  opera  entitled  "The  Mikado,  or  The  Town  of  Titipu," 
which  is  what  was  copyrighted.  The  only  valae  of  the  arrangement 
was  in  its  connection  witti  the  vocal  score,  and  they  must  necessarily 
be  published  together,  and  some  slight  addition  to  the  title  of  the 
book  would  be  allowable  on  that  account.  The  pablished  title  is  sof- 
fioient  to  identify  it  with  substantial  certainty  with  the  registered 
copyright,  and  no  one  ooald  possibly  be  misled  by  the  variations  be- 
tween the  two. 

The  defendants,  who  are  masic  dealers  in  Boston,  were  selling, 
when  this  bill  was  filed,  a  book  of  their  own  publication,  entitled 
"Vocal  Gems  from  the  Mikado,  or  The  Town  of  Titipn,"  which  con- 
tains the  songs  and  vocal  score  of  the  opera,  and  a  piano-forte  ac- 
companiment composed  by  George  E.  Jackson,  of  Boston.  On  this 
part  <rf  the  case  it  is  only  necessary  to  remark  that  it  was  clearly 
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proved  at  the  hearing,  by  the  testimony  of  mnsical  experts  of  the 
highest  authority,  that  Jackson's  accompaniment  is  nothing  but  an 
ill-disguised  imitation  of  the  Tracy  arrangement. 

The  conclusion  is  that  the  plaintiff  has  a  valid  copyright  under  our 
law,  and  is  entitled  to  an  injunction  to  restrain  the  defendants  from 
infringing  it.     So  ordered. 


WiUiiMANTio  Thread  Co.  and  others  v.  Clark  Thrbad  Co.* 
{OireuU  Court,  D.  New  Jersey.    June  1, 1886.) 

1.  PATkNTS  FOB  Inventions— Infbingements— Damages— Pbofttb — Ret.  St. 
S  4921. 

Prior  to  the  set  of  Jnly  8, 1870,  patentees  were  not  authorized  to  recover  in 
a  single  snit  both  profits  and  damages,  bat  had  their  election  to  treat  the  in- 
fringer as  a  trustee,  and  by  bill  in  equity  recover  the  proflts  made  by  him.  or 
to  sue  at  law  for  the  damages  sustained,  without  reference  to  the  question 
whether  the  infringer  had  gained  or  lost  by  his  infringement.  Section  4921, 
Kev.  St.,  authorizes  courts  of  equity,  in  suits  for  infringement,  to  award, 
in  addition  to  the  profits  to  be  accounted  for  by  the  defendant,  the  damages 
the  complainant  has  sustained. 

8.  Sake — Dakaoss— Profits,  when  MEAsnuE  of. 

"Gains  and  profits  are  still  the  proper  measure  of  damages  In  equity  suits, 
except  in  cases  where  the  injury  sustained  by  the  infringement  is  plainly 
greater  than  the  aggregate  of  what  was  made  by  the  respondent,  in  which 
event  the  provision  is  that  the  complainant  shall  be  entitled  to  recover,  in 
addition  to  the  profits  to  be  accounted  for  by  the  respondent,  the  damages  he 
has  sustained  thereby. "    BirdiaU  v.  GooUdge,  98  U.  S.  69. 

8.  Same — License  Pee— Apportionment. 

Where  an  established  license  fee  for  the  use  of  a  patent  containing  six 
claims  was  shown,  and  the  defendant  had  infringed  only  two  of  the  six 
claims,  held,  that  it  was  the  duty  of  the  master  to  ascertain  the  relative  value 
of  the  different  claims,  as  nearw  as  the  nature  and  circumstances  of  tiie  case 
allowed,  and  to  charge  the  defendant,  for  the  use  of  the  claims  infringed, 
such  proportion  of  the  whole  license  fee  as  the  testimony  revealed  they  were 
relatively  worth  in  their  contribution  to  the  efficiency  of  the  machine. 

4  Same — Burden  of  Proof. 

Where  complainant  seelcs  to  recover  damages  on  the  basis  of  an  established 
royalty  for  the  use  of  several  claims,  only  a  part  of  which  have  been  in- 
fringed, the  burden  of  proof  is  upon  him  to  show  the  relative  value  of  the 
claime  which  have  been  infringed. 

S,  Same— Relative  "VAiiUE  of  Claims. 

Where  the  claims  not  infringed  are  merely  structural,  and  comprehended  • 
within  those  infringed,  no  apportionment  of  the  license  fee  is  proper. 

On  Exceptions  to  Master's  Beport. 

Livingston  Gifford  and  Edmund  Wetmore,  for  exceptions. 

Wm.  C.  Witter  and  B.  F.  Thurston,  for  complainants. 

NizoN,  J.  An  interlocutory  decree  was  entered  in  this  case  on  May 
80,  1879,  sustaining  the  validity  of  the  letters  patent  No.  26,415, 
granted  to  Eezekiab  Gonant ;  holding  that  the  defendant,  the  Clark 
Thread  Company,  had  infringed  the  first  and  third  claims,  and  re- 
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ferring  the  cause  to  S.  D.  Oliphant,  Esq.,  as  master,  to  take  and  re- 
port to  the  court  an  accoant  of  the  profits  received  by  the  defendaot, 
as  well  as  of  the  damages  sustained  by  the  complainants.  On  the 
twenty-seventh  of  October,  1884,  the  master  filed  his  report,  stat- 
ing that  33,837,282  dozens  of  spools  bad  been  wound  by  the  de- 
fendant corporation  upon  machines  like  the  complainants'  Exhibits 
5  and  6,  between  December  24,  1869,  and  July  2,  1879;  that  the  es- 
tablished license  or  royalty  was  one-half  of  one  cent,  per  dozen  for 
each  and  every  dozen  spools  containing  200  yards  each,  and  in  the 
same  proportion  for  spools  containing  more  than  200  yards ;  that  at 
the  rate  of  said  license  the  aggregate  amount  of  damages  for  winding 
33,837,282  dozen  spools  was  $169,186.41;  that  6  per  cent,  of  said 
sum,  to-wit,  $10,151.19,  should  be  deducted  for  the  relative  value  of 
the  sixth  claim  of  the  complainants'  patent,  which  claim  was  not  used 
by  the  defendant,  leaving  due  to  the  complainants  for  their  damages 
the  sum  of  $159,035.22.  To  this  report  the  defendant  has  filed  seven 
exceptions,  and  the  case  is  again  before  me  on  these  exceptions. 

From  the  testimony  taken  on  the  accounting  it  appears,  on  the 
admission  of  the  defendant,  that  33,837,282  dozen  spools  of  thread, 
of  200  yards  each,  have  been  wound  on  machines  which  the  court 
held  infringed  the  first  and  third  claims  of  the  complainants'  patent. 
There  was  also  the  sworn  denial  of  the  witnesses  of  defendant  that 
they  were  aware  of  any  profits  to  have  been  realized  from  the  use  of 
the  Conant  invention,  alleging  that  the  profit,  saving,  gain,  or  advan- 
tage derived  from  such  use  was  chiefly,  if  not  entirely,  due  to  the  in- 
ventions mdde  by  William  Neild  and  Mr.  Clark.  If  this  statement  of 
the  defendant  be  accepted  as  true,  the  further  consideration  of  profits 
must  be  dismissed,  and  the  only  matter  left  to  be  inquired  into  is  the 
amount  of  damages  which  the  complainants  have  sustained  by  the 
use  of  the  Conant  invention. 

Before  the  act  of  July  8,  1870,  patentees  were  not  authorized,  in 
a  single  suit,  to  recover  both  profits  and  damages.  They  had  their 
election,  either  to  treat  the  infringer  as  their  trustee,  and  to  file  a  bill 
in  equity  to  recover  the  profits  which  the  infringer  had  made  by  the 
unlawful  use  of  the  patented  invention,  or  to  sue  at  law  for  the  dam- 
ages which  they  had  sustained,  without  reference  or  regard  to  the 
question  whether  the  wrong.doer  had  gained  or  lost  by  its  use;  the 
measure  of  damages  being  not  what  the  defendant  had  gained,  but 
what  the  plaintiff  had  lost.  But  under  the  fifty-fifth  section  of  that 
act,  (section  4921,  of  Bev.  St.,)  courts  of  equity,  on  a  decree  for  an 
infringement,  may  award  to  the  complainant,  "in  addition  to  the 
profits  to  be  accounted  for  by  the  defendant,  the  damages  the  com- 
plainant has  sustained  thereby."  The  rule  in  such  eases  is  thus 
stated  by  the  supreme  court,  in  BirdsaU  v.  Coolidge,  93  U.  S.  69 : 

"Gains  and  profits  are  still  the  proper  measure  of  damage  in  equity  suits, 
except  in  cases  where  the  injury  sustained  by  the  infringement  is  plainly 
greater  than  the  aggregate  of  what  was  made  by  the  respondent,  in  wiiich 
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event  tho  provision  is  tliat  the  complainant  shall  be  entitled  to  recover,  in 
addition  to  the  profits  to  be  accounted  for  by  tlie  responder^t,  tlie  damages  be 
has  sustained  thereby." 

What  damages,  then,  have  the  complainants  shown  ?  On  the  ae- 
eounting  it  was  clearly  proved  that  the  principal  thread  {uanufactur- 
ers  of  the  country  had  taken  out  licenses  under  the  Conant  patent, 
for  the  royalty  reserved  of  oue-half  cent  for  every  dozen  spools  of  200 
yards  each.  That  was  the  uniform  license  fee  established  in  all  oases. 
Tho  master  has  assumed,  in  the  absence  of  proof  of  profits,  that  such 
licence  fee  is  the  criterion  and  true  measure  of  damages  to  the  com- 
plainants. The  defendant  does  not  seriously  controvert  the  rule,  but 
insists  that  the  license  fee  gave  to  the  licensees  the  right  to  use  the 
whole  six  claims  of  the  patent;  that  the  defendant  in  fact  only  used 
two,  to-wit,  the  first  and  third ;  and  that  a  rebate  or  reduction  should 
be  made  for  the  non-user  of  the  remaining  four  claims.  How  much 
such  rebate  should  be,  is  the  perplexing  question. 

It  was  the  duty  of  the  master  to  ascertain  the  relative  value  of  the 
different  claims,  as  nearly  as  the  nature  and  circumstances  of  the  case 
allowed,  and  to  charge  the  defendant,  for  the  use  of  the  first  and  third 
claims,  such  proportion  of  the  whole  license  fee  as  the  testimony  re- 
vealed they  were  relatively  worth  in  their  contribution  to  the  efficiency 
of  the  whole  machine.  The  burden  of  proof  was  upon  the  complain- 
ants, who  accepted  it,  and  offered  evidence  before  the  master  designed 
and  tending  to  show  that  the  first  and  third  claims  embraced  the  vital 
mechanism  of  the  invention ;  that  the  second,  fourth,  and  fifth  claims 
were  merely  structural,  indicating  only  certain  specific  forms  within 
which  the  invention  could  be  worked;  and  that  the  sixth  claim  re- 
lated to  the  organization  of  instrumentalities  which  enabled  the  ma- 
chine to  stop  in  case  the  thread-winding  on  the  spool  became  broken, 
and  worked  independently  of  the  other  claims,  and  was  to  be  credited 
with  such  proportion  of  the  license  fee  as  its  contribution  to  the  value 
of  the  whole  mechanism  of  the  invention  was  proved  to  be  worth. 

The  master,  in  considering  the  testimony  taken  on  the  accounting, 
adopted  the  license  fee  for  the  whole  machine  as  the  fair  measure  of 
damages,  followed  what  seemed  to  be  the  decision  of  the  supreme 
court  in  affirming  the  court  of  claims  in  the  case  of  McKeever  v.  U, 
S.,  14  Ct.  Gl.  398,  and  recognized  that  he  mast  make  reasonable  de- 
ductions for  the  relative  value  of  the  unused  claims.  He  has  reported 
that  the  second,  fourth,  and  fifth  claims  were  in  fact  only  structural, 
and  were  comprehended  within  the  mode  of  operation  of  the  first  claim, 
and  that  they  should  be  regarded  only  as  indications  of  particular 
methods  for  carrying  out  the  invention ;  and  that,  on  the  other  hand, 
the  sixth  claim,  which  acted  independently  of  the  first,  should  be 
credited  with  6  per  cent,  of  the  whole  amount  that  would  have  been 
doe  and  receivable  if  license  fees  had  been  regularly  paid  at  the  rate 
of  one-half  of  one  cent  per  dozen  for  every  dozen  spools  containing 
SOO  yards  each. 
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Without  taking  up  the  consideration  of  the  exceptions  teriaiim,  it  is 
only  necessary  to  observe  that  I  have  examined  the  evidence  in  the 
accounting  record  with  care ;  that  the  wide  discrepancy  of  views  of 
the  learned  counsel  arises  from  the  different  theories  insisted  upon 
by  them  o;;  which  the  master  should  have  proceeded;  and  that,  so 
far  as  I  find  any  rule  for  estimating  the  damages  in  such  a  case,  I 
think  the  master  has  followed  the  one  suggested  or  approved  of  by 
the  supreme  court  in  the  above-quoted  case. 

The  result  therefore  is  that  the  exceptions  to  the  report  mast  be 
overruled;  and  it  is  so  ordered. 


> 


The  Ellen  McGovbrn. 
{Diitr'^t  Court,  S.  D.  ITea  Tork.    June  4,  1886.) 

J.  TOWAOB— QBOUNDnfO— NbOWOKHCB— BOHDKN  OP  Pboof. 

Where  one  of  a  large  number  of  boats  in  a  tow  ia  injured  by  Btriking  some 
obstruction  on  a  trip_  over  a  common  and  safe  route,  the  bnraen  is  upon  the 
tug  to  give  some  rational  explanation  of  the  injury  or  a  consistent  account  of 
the  trip  that  may  satisfy  the  conrt  that  there  was  no  lack  of  due  care  in  nav- 
igation. 
2.  Same— Case  Stated— RoBBraa  Rkkf— EvroBSCE— Credibii-itt  os^— Tides. 

The  B.  McQ.  was  the  port-boat  in  the  hawser  tier  of  a  fleet  of  20  boats  in 
tow  of  the  Y.  A.  from  Amboy  to  New  Tork.  Before  reaching  Governor's 
island  the  strong  ebb-tide  compelled  the  fleet  to  put  in  to  the  sea  fence  at  Red 
Hook.  Shortly  afterwards  the  E.  McQ.  was  found  leaking,  supposed  by  the 
master  to  be  caused  by  bumping  against  the  sea  fence.  This  claim  was  re- 
jected by  the  owners  of  the  tug.  A  month  afterwards,  on  raising  the  boat, 
a  diagonal  cut  was  found  across  her  bottom,  with  some  holes  through,  indi- 
cating contact  with  some  obstruction  as  the  cause  of  the  leak.  On  the  trial 
the  libelant's  wife,  who  lived  on  the  boat,  testified  that  when  passing  Rob- 
bins  reef  between  1  and  2  a.  H.,  and  very  near  the  light,  she  felt  a  jar  and 
subsequent  roll  that  startled  her  and  took  her  on  deck.  She  did  not  mention 
the  circumstance  till  the  cut  was  discovered.  HM,  notwithstanding  the 
discredit  arising  from  her  silence  in  the  mean  time,  as  the  tug  offered  no 
other  explanation  of  the  injury,  and  the  accounts  given  by  her  captain  and 
pilot  as  regards  her  passage  from  Robbins  Reef  light  to  the  sea  lenee  and 
as  to  the  tides  and  currents  were  irreconcilable,  and  the  wife's  testimony  be- 
ing in  accord  with  the  pilot's,  her  account  should  be  credited  as  the  only  ra- 
tional explanation  of  the  injury;  and  the  tug  was  held  liable. 

In  Admiralty. 

Edioin  O.  Davis,  for  libelants. 

Biddle  <£  Ward,  for  respondents. 

Brown,  J.  This  libel  was  filed  to  recover  for  the  damages  done  to 
the  libelants'  canal-boat,  while  she  was  in  tow  of  the  tug  Young  Amer* 
ica,  caused  by  running  upon  some  obstruction  during  a  trip  from 
South  Amboy  to  New  York.  The  tug,  with  her  tow  of  some  20  boats, 
meeting  with  a  strong  ebb-tide  when  opposite  Bed  Hook,  went  in 
to  the  sea  fence  near  that  point,  and  reached  there  between  4  and  6 


Digitized  by 


Google 


THB. ELLEN  U'OOVBItN.  -SQd 

A.  It.  Shortly  aftervards  the  libelants'  boat  was  found  io  be  leaking. 
The  libelant  at  tbe  time  sapposed  that  the  leak  was  caused  by  bump* 
ing  against  the  sea  fence ;  and  such  was  bis  statement  then  made. 
This  claim  was  rejeoted  by  the  respondents,  and,  as  the  event  proved, 
rightly.  A  month  afterwards,  when  the  boat  was  raised  and  put  upoa 
the  ways,  a  mark  across  ber  bottom  was  found,  running  diagonally 
from  beneath  the  starboard  bow  to  her  port  quarter,  with  several  holes 
cat  through  the  bottom  along  the  way.  This  libel  was  thereupon  filed, 
alleging  the  damage  to  have  occurred  from  runuiiig  upon  rocks  near 
Bobbins  Beef  light. 

There  can  be  no  question  that  the  injury  to  the  bottom  was  the  cause 
of  the  leak,  nor  that  this  injury  occurred  while  the  boat  was  in  tow 
of  the  Young  America  on  the  night  in  question.  The  tug  is  not  an- 
swerable as  an  inaorer,  but  only  for  reasonable  care,  and  ordinary 
nautical  skill.  Her  trip  on  that  night,  however,  was  over  a  perfectly 
safe  and  familiar  course.  Thousands  of  boats  are  constantly  passing 
over  the  same  course,  and  there  are  no  obstructions  in  the  way  that 
ought  not  to  be  avoided  by  ordinary  care.  Such  an  injury  as  this  to 
the  bottom  of  one  of  the  fleet  in  tow  is  not  one  of  the  ordinary  inci- 
dents of  such  a  trip,  and  is,  at  least,  not  likely  to  happen  with  ordi- 
nary care  and  skill.  The  burden  of  proof  is  therefore  upon  the  tug 
to  aeoonnt  for  the  injury ;  or  to  satisfy  the  court,  by  a  reasonable  and 
consistent  account  of  the  trip,  that  she  has  not  failed  in  ber  duty  to 
avoid  all  dangerous  points,  and  that  the  injury  arose  through  no  lack 
of  due  care  and  skill  in  her  navigation. 

The.  captain's  wife  has  testified  with  great  minuteness  concerning 
the  events  of  the  trip,  giving  many  particulars  bearing  the  stamp  of 
nndoabted  truth,  and  showing  quick  observation  and  a  retentive  mem^ 
ory.  She  testifies  that  somewhere  from  1  to  2  o'clock  a.  h.,  while  re- 
clining in  the  cabin,  she  felt  a  jar,  as  if  the  boat  was  rubbing  upon 
something ;  that  she  was  startled  and  went  on  deck,  and  saw  Bobbins 
Beef  light  off  the  port  quarter,  apparently  not  more  than  100  feet 
distant,  and  felt  the  roll  of  the  boat  as  it  left  the  obstruction.  It  was 
inferred  from  this  testimony  that  the  tug  had  attempted  to  go  between 
the  baoy  and  the  light,  as  is  sometimes  done  to  avoid  a  strong  ebb  in 
the  bay.  The  captain,  however,  testifies  that  the  boat  went  to  tht» 
southward  of  the  buoy,  and  not  inside  of  it;  that  be  passed  it  about 
11  o'clock  p.  M .,  continued  up  the  bay  with  the  flood  current,  and  met 
the  ebb  when  he  was  nearly  up  to  Governor's  island,  and  that  h« 
went  off  duty  at  1  a.  u.,  as  was  his  custom. 

It  was  high  water  the  evening  before  at  9 :  15  p.  u.  The  eurrenta 
in  the£i]ls  run  about  true  with  the  almanac  time.  The  surface  cur- 
rent in  the  bay,  or  the  North  river  tide,  as  it  is  called,  does  not  change 
at  once,-  bat  eontinaes  to  run  on  for  about  an  hour  and  a  half,  or» 
sometimes,  as  testified  to  in  this  case,  for  two  hours  after  the  change 
of  tide  at  Govei-nor's  island,  as  indicated  by  the  almanac  and  the 
height  of  water.    The  pilot  testifies  that  he  went  on  duty  at  1  o'clock 
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A.  M.,  and  relieved  the  captain;  that  "he  palled  np  the  bay  for  a  while, 
until  opposite  Bed  Hook,"  when  finding  the  tide  too  strong,  and  that 
he  was  making  no  headway,  he  sent  word  to  the  captain,  and  was 
told  to  go  in  to  the  sea  fence ;  that  be  did  so,  and  reached  it  about  an 
hour  and  a  half  afterwards,  between  4  and  5  o'clock  a.  h.  From  the 
Bobbins  Beef  buoy  to  abreast  of  the  Hook  is  but  two  nautical  miles,  and 
the  tow  was  making  at  least  two  knots  through  the  water.  If,  there* 
fore,  the  captain  is  correct  in  supposing  that  he  rounded  Bobbins  Beef 
light,  as  he  says  he  did,  between  10  and  11  p.  u.,  and  that  he  had 
the  benefit  of  the  still  continuing  slack  fiood  current,  as  he  testified 
he  did  have  after  passing  the  buoy.  Bed  Hook  would  have  been  reached 
before  12  o'clock,  instead  of  at  3,  as  the  pilot  states. 

There  is  no  accounting  for  this  three  hours'  interval  of  time,  or  for 
the  difference  between  the  pilot's  testimony  and  the  captain's  testi- 
mony as  to  this  interval.  If  the  captain  had  already  got  near  Gov- 
ernor's  island  when  he  met  the  downward  current  of  the  ebb-tide, 
and  before  the  change  of  the  watch  at  1  o'clock,  the  pilot  could  not 
after  he  went  on  duty  have  "pnlled  up  awhile"  before  reaching  Bed 
Hook  at  S.  The  pilot's  testimony  in  this  respect  is  in  approximate 
accord  with  what  the  libelant's  wife  testifies  as  to  the  time  of  passing 
Bobbins  Beef  light ;  and  if  that  time  be  within  two  hours  of  correct, 
the  current  could  not  have  been  running  up  in  the  bay  at  the  time  when 
the  tow  rounded  the  buoy  at  Bobbins  reef,  but  most  have  been  strong 
ebb,  since  it  was  from  three  to  four  hours  after  high  water. 

Upon  this  discrepancyin  the  testimony  of  the  libelant's  chief  wit- 
nesses as  to  the  navigation,  I  am  not  warranted  in  disregarding  the 
direct  and  positive  testimony  of  the  libelant's  wife.  As  no  charge 
WAS  made  at  the  time  against  the  navigation  of  the  boat,  there  was 
nothing  that  tended  to  fix  the  recollection  of  the  captain  and  of  the 
lookout  in  his  watch  with  regard  to  any  particular  occurrences  of  that 
trip  prior  to  putting  into  Bed  Hook.  I  must  consider,  therefore, 
that,  without  any  intentional  misrepresentation,  they  have  testified, 
not  from  any  precise  recollection  about  rounding  the  buoy  on  this 
trip,  but  from  the  picture  in  their  minds  of  their  usual  practice,  or 
what  they  usually  do;  there  being  no  recollection  of  any  deviation 
from  it.  It  was  not  unusual  to  go  inside  the  buoy  to  avoid  a  strong 
ebb  in  the  bay.  The  scratch  may  have  come  from  that  attempt;  or 
it  may  be  that  in  going  too  near  the  northerly  shoals  on  coming  oat 
of  the  Kills  on  a  strong  ebb  the  libelant's  boat  touched  some  slight 
obstruction  on  the  bottom,  while  the  tug  was  pulling  off  strong  to  the 
eastward  and  southward  of  the  buoy, — a  position  that  would  equally 
accord  with  the  wife's  testimony.  A  rub  upon  a  rock  sufficient  to 
make  this  scratch  and  cut  upon  the  bottom  of  the  libelant's  boat 
would  not  be  perceived  by  the  tug  on  a  hawser  100  yards  away;  and, 
as  I  have  said,  it  was  not  mentioned  by  the  wife  until  a  month  after- 
wards. The  pilot,  on  the  other  hand,  who  was  obliged  to  put  in  to 
Bed  Hook,  would  be  likely  to  remember  the  particulars  of  patting  in 
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there,  and  what  led  to  it;  and  his  testimony  should  be  rogarded^as 
coming  from  a  more  definite  memory  in  reference  to  it,  and  as  m^re 
likely  to  be  correct;  and  it  is  consistent  with  that  of  the  libelant's 
wife.  Had  the  latter  mentioned  at  or  about  that  time,  either  to  her 
bosband  or  to  others,  what  she  now  testifies  thit  she  noticed  as  to  $he 
jar  at  Bobbins  Beef  light,  no  doubt  would  have  been  entertained 
concerning  the  truth  of  her  testimony,  or  the  cause  of  the  accident. 
That  she  kept  silence  about  it  until  the'mark  was  discovered  a  month 
afterwards  has  oast  great  doubt  upon  her  testimony.  But  this  is  not 
sufficient,  under  the  circumstances,  to  cause  its  rejection,  in  the  ab- 
sence of  any  other  explanation  of  the  injury.  The  jar  as  felt  was 
probably  far  less  marked  and  alarming  than  it  now  appears  in  her' 
testimony.  As  soon  as  it  was  over,  no  importance  probably  was  at- 
tached to  it.  She  was  of  a  nervous  and  apprehensive  temper.  She 
lived  npon  the  boat,  and  often  had  experiences  that  excited  moment- 
ary alarm,  when  nothing  ill  resulted.  It  was  not  until  the  mark  and  ' 
ent  were  seen  in  the  bottom  of  the  boat  a  month  afterwards  that  she 
connected  them  with  the  leak  as  the  cause.  This  view  will  furnish 
some  explanation,  and  it  is  the  only  rational  explanation  that  occurs 
to  me,  for  her  failure  to  mention  the  circumstance  at  the  time.  Her 
account  does  furnish  an  explanation  of  the  leak ;  it  harmonizes  with 
the  pilot's  testimony.  Without  this  we  have  no  explanation  of  the 
injury  at  all.  The  tug  offers  no  explanation  except  the  mere  hy- 
pothesis of  some  entirely  unknown  obstruction  in  some  other  part  of 
the  trip.  This  is  too  general  and  speculative  to  acquit  the  tog  on  a 
trip  over  a  safe  and  secure  route.  In  the  absence  of  any  other  ex-  > 
planation,  therefore,  I  feel  constrained  to  hold  the  tug  answerable; 
not,  however,  without  considerable  hesitation  and  embarrassment,  ^ 
nor  without  a  full  recognition  of  the  difficulties  of  the  case,  which  has . 
been  ably  presented  and  argued  by  the  respondent's  counsel. 

Decree  for  the  libelant,  with  a  reference  to  compute  the  damages, 
if  not  agreed  upon. 


Thb  Obeoon. 

Bdsselij  and  others  v.  Tee  Obeoon. 

(Dittriei  Ooturt.  8.  D.  New  Tork.    May  4, 1886.) 

SUiTAOB— FlBB  m  OnrWORM— TOWAOB— LrOHTBRS. 

A  Are  broke  ontin  some  oil-works  on  Bashwick  creek,  near  the  East  rivfsr^ , 
within  a  shed  inclosed  by  a  brick  wall  immediately  adjacent  to  the  creek. , 
Several  lighters  and  other  boats  were  moored  near  the  shed.  The  standing ' 
orders  of  the  company  were  to  clear  the  creek  of  boats  in  case  of  any  fire  on  > 
the  premises.  There  were  other  combustible  materials  in  different  parts  ol 
the  premises  near  the  shed.  Soon  after  the  fire  broke  out  the  libelants'  tug, ' 
of  light  draught,  came  to  the  mouth  of  the  creek,  and  was  immediate^' 
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engaged  to  tow  out  three  lighters  partly  loaded  with  naphtha,  which  were 
above  the  fire.  The  tug  did  so,  devoting  about  two  hours  to  the  entire  serv- 
ice. The  lighters,  with  their  cargo,  were  worth  about  |4,600.  Held,  that  the 
service  was  not  a  mere  ordinary  towaxe  service,  but  one  rendered  with  refer- 
ence to  the  apprehension  of  danger  of  fire,  and  was  therefore  a  salvage  serv- 
ice, though  of  no  high  degree  of  merit;  and  $200  compensation  was  awarded, 
one-half  to  the  tug,  the  other  half  to  the  captain  and  crew. 

In  Admiralty. 

Hyland  Jb  Zabr'ukie,  for  libelants. 

Knox  d  Woodward,  for  claimants. 

Browh,  J.  During  the  forenoon  of  the  fourteenth  of  November, 
1884,  a  fire  broke  out  on  the  premises  of  the  Pratt  Manufacturing 
Company's  Oil-works,  in  a  shed  on  the  south  side  of  Bnshwick  creek. 
The  shed  was  about  100  feet  long  by  45  feet  deep,  inclosed  by  a  brick  fire 
vail  about  20  feet  high.  When  the  fire  broke  out,  the  ligbter  Oregon 
lay  outside  of  a  canal-boat  which  was  moored  along-aide  of  the  shed, 
and  within  three  feet  of  it.  The  canal-boat  atd  lighter  were  imme- 
diately removed  somewhat  further  up  the  creek;  the  lighter  about 
seventy-five  feet  above  the  shed,  and  the  canal-boat  some  two  or  three 
hundred  feet  further  up.  The  premises  in  the  vicinity  of  the  shed 
were  employed  in  the  oil  business,  and  there  were  various  tanks  in- dif- 
ferent parts  of  the  grounds  not  far  distant.  The  general  orders  of 
the  Standard  Oil  Company,  that  control  the  whole  premises,  were 
tbat,/whenever  a  fire  occurred  along  the  creek,  the  creek  should  be 
cleared  of  boats.  The  libelants'  boat  Alpha  was  towing  a  schooner 
down  Newtown  creek,  when,  observing  the  fire,  the  pilot  dropped  the 
schooner  at  the  mouth  of  the  creek,  and  went  down  to  Bushwick 
creek,  not  far  below.  When  he  arrived  there,  he  was  hailed  by  the 
assistant  foreman  of  the  premises  to  come  into  the  creek  and  tow 
out  the  lighters.  The  Alpha  accordingly  went  into  the  creek,  and 
succeeded  in  towing  out  tiie  three  lighters  in  a  line  upon  a  hawser. 
The  Oregon  had  naphtha  aboard;  the  other  two  lighters,  refined  oil. 
For  this  service  a  salvage  award  is  claimed. 

Two  questions  are  presented :  First,  whether  the  service  is  en- 
titled to  salvage  compensation;  and,  if  so,  the  amount. 

The  rescue  of  property  in  danger  of  destruction  by  fire  is  a  famil- 
iar ground  of  salvage  award,  where  the  essential  elements  of  a  sal- 
vage service  exist.  The  Connemara,  108  U.  8.  353;  S.  C.  2  Sup.  Ct. 
Bep.  754.  Such  cases  have  frequently  arisen  in  this  court.  The 
Tampico,  16  Fed,  Bep.  491 ;  The  Baker,  23  Fed.  Bep.  109;  8.  C.  25 
Fed.  Bep.  771.  As  respects  the  degree  of  danger,  it  is  not  necessary 
that  there  be  a  certainty  of  loss  unless  the  service  were  rendered.  It 
is  sufficient  that  there  is  a  reasonable  apprehension  of  danger,  and 
that  the  service  is  rendered  in  reference  to  that  apprehension  of 
danger,  and  not  in  the  ordinary  course  of  business.  The  liaikea,  1 
Hagg.  247;  The  Jos.  C.  Griggs,  I  Ben.  81;  The  Plymouth  Rock,  9 
Fed.  Bep.  413,  416. 
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There  ean  be  no  doabt  that  the  Alpha  was  not  employed  in  th6 
ordinary  course  of  baainess,  or  that  the  service  was  rendered  as  a 
rescue  from  danger  of  fire.  The  superintendent,  indeed,  testifies 
that  he  did  not  regard  the  Oregon  as  in  any  position  of  danger,  but 
altogether  safe ;  that  she  might  have  been  towed  further  up  the  creek, 
if  necessary;  and  that  the  request  to  tow  her  out  was  on  account  oi 
the  standing  orders  to  clear  the  creek,  in  case  of  fire.  But  I  cannot 
doubt  that  this  standing  order  was  promulgated,  in  part,  at  least,  on 
account  of  the  danger  that  any  vessels  in  the  creek  might  be  in,  as 
well  as  to  furnish  additional  room  for  the  work  of  fire-boats  that 
might  be  wanted  to  protect  from  loss  other  parts  of  the  premises.  A 
fire  in  one  place  might  spread  to  others.  The  combustible  materials 
all  about  the  grounds  were  such  as  to  favor  the  spread  of  fire;  and 
it  could  never  be  certain  till  the  fire  was  checked  how  far  it  might 
be  communicated.  The  service  desired  of  the  Alpha  in  this  case  was 
sought  ander  the  pressure  of  this  reasonable  necessity,  and  because 
the  respondent's  own  boat,  the  Niagara,  which  had  been  expected,  did 
not  make  her  appearance;  and  the  removal  of  the  boats  from  the 
creek  could  not  be  properly  delayed  longer  under  the  standing  orders 
mentioned.  The  fire  was  already  under  full  headway.  Of  the  many 
other  tugs  in  the  vicinity  none  but  the  Alpha  was  of  sufficiently  light 
draught  to  go  upon  the  opposite  side  of  the  creek,  somewhat  away 
from  the  fire,  ^and  astern  of  the  fire-boats,  which  took  up  a  consider* 
able  portion  of  the  creek.  Under  these  circumstances,  the  service 
was  of  a  salvage  character,  and  not  a  mere  ordinary  towing  service. 
The  Oregon  undoubtedly  was  not  moved  as  far  away  from  the  fire 
as  she  might  have  been  moved;  but  that,  no  doubt,  was  because  it 
was  expected  that  she  would  be  taken  out  of  the  creek  very  speedily. 

There  is  much  contradiction  between  the  witnesses  as  to  the  amount 
of  the  Alpha's  exposure  to  the  fire.  On  the  libelant's  part  the  testi- 
mony is  that  her  deck  hands  were  considerably  employed  in  throwing 
water  upon  her  house :  that  the  glass  of  her  sky-lights  was  broken  by 
the  beat;  and  that  the  neck,  face,  and  hands  of  two  of  the  persons 
thus  engaged  were  burned  and  blistered ;  and  that  the  paint  of  the 
boat  was  also  injured, — i^ber  position  being  for  some  time  opposite  to 
the  fire.  Two  disinterested  witnesses  who  stood  on  the  opposite  bank 
testified  to  the  same  effect.  Several  of  the  respondents'  witnesses 
say  that  the  Alpha  lay  lower  down  in  the  creek,  astern  of  the  two 
fire-boats,  which  lay  partly  athwart  the  creek ;  and  that  the  fire-boats 
lay  between  the  Alpha  and  the  fire.  These  discrepancies  wonld,  in 
the  main,  be  reconciled  if  the  Alpha,  after  first  going  opposite  to  the 
fire,  and  throwing  out  her  lines,  had  then  dropped  back  astern  of  the 
fire-boats;  and  such  may  have  been  the  fact, — the  libelant's  witnesses 
testifying  as  to  the  former  position,  and  the  respondents  as  to  the 
latter. 

The  services  in  this  case,  however,  are  not  of  any  high  degree  of 
merit,  considered  as  salvage  services.     Though  the  Oregon  had  napb* 
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tha&bbard;  she  ^as  at  each  a  distance  from  the  fire,  and  the  serv- 
ice was  so  soon  after  the  fire  broke  out  in  the  shed  within  the  walls, 
that  I  cannot  regard  the  service  as  one  involving  much  personal 
danger,  although  that  element  is  not  wholly  out  of  the  case.  In  other 
respects  the  service  was  not  one  of  any  special  difiiculty,  or  labor,  or 
risk.  The  damage  to  the  Alpha  was  slight.  Her  painting  was  not 
repaired  until  a  year  afterwards,  and  then  at  a  slight  cost,  and  this 
libel  was  not  filed  until  some  five  months  after  the  service.  The  value 
of  the  three  lighters  towed  out,  with  their  cargoes,  was  about  $4,500. 
I  think  $200  will  be  a  just  and  fair  compensation,  (The  Baker,  supra,- 
The  0.  M.  Hitchcock,  25  Fed.  Eep.  777;  The  Key  West,  11  Fed.  Rep. 
911 ;  The  M.  Vandercook,  24  F^d.  Rep.  472 ;  The  Rialto,  15  Fed.  Rep. 
124;  The  Grid,  21  Fed.  Rep.  423 ;  The  Mabel,  32  Fed.  Rep.  543 ;  The 
Florida,  Id.  617;  The  Indiana,  Id.  925;)  one  half  to  be  paid  to  the 
tug,  the  other  half  to  the  captain  and  crew,  in  proportion  to  their 
wages. 


Onoerdone  v.  Smith  and  others. 
(Oireuit  Court,  8.  D.  New  York.    June  28,  1886.) 

1.  NboIiIObitcb— Occupier  of  Pieb— How  Chabobd  Gknbrai,i,t. 

A  party  who  enjoy^s  the  exclnsive  privjlege  from  the  owner  of  s  pier  to  use 
such  pier  in  his  business,  though  under  no  obligation  i  o  the  owner  in  regard 
to  repairs,  assumes  the  duty  to  those  invited  there,  to  do  business,  not  to  ex- 
pose them  to  peril  by  reason  of  defects  in  the  condition  of  the  premises  known 
to  him,  or  which,  by  reasonable  diligence,  would  be  known. 

2.  Same — Obligation  towards  Intr0der8. 

One  who  occupies,  and  has  the  exclusive  use  of,  a  pier  for  loading  his  coal, 
is  not  responsible  for  damage  to  a  barge  caused  by  a  defect  in  such  pier,  when 
the  barge,  having  received  its  load  some  time  before,  had  no  business  at  the 
pier  at  the  time  the  damage  occurred,  and  was  injured  by  a  defect  that  did 
not  exist  during  business  hours. 

In  Admiralty. 

Charles  W.  Brooke,  Geo.  Betkune  Adams,  and  Franklin  A.  Wileox, 
for  respondents  and  appellants. 
J.  A.  Hyland,  for  libelant  and  appellee. 

Wallace,  J.  The  district  court  awarded  damages  to  the  libelant 
for  the  injuries  to  the  scow  barge  and  her  cargo,  occasioned  by  the 
sinking  of  the  barge  in  consequence  of  being  punctured  by  a  spile 
which  projected  from  the  bottom  of  the  slip,  and  directly  under  the 
place  where  the  barge  had  taken  her  cargo.  The  defendants  have  ap- 
pealed. 

Although  the  appellants  were  not  the  owners  or  lessees  of  the  pier, 
and  were  under  no  obligation,  as  between  themselves  and  the  own- 
ers, to  make  repairs,  or  remove  any  obstruction  in  the  slip,  iuasuuch 
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as  they  enjoyed  the  exolusive  privilege  from  the  owners  of  using  the 
pier  and  the  adjoining  slip  for  shipping  their  ooal,  and  had  to  that 
extent  the  oontrol  and  occapation  of  the  premises,  they  assumed  the 
duty  towards  those  whom  they  invited  there  for  the  transaction  of 
business  not  to  expose  them  to  hazard  from  any  dofeots  in  the  condi- 
tion of  the  premises  known  to  themselves,  or  which,  by  the  use  of 
reasonable  diligence,  should  have  been  known.  Their  superintendent 
knew,  and  they  were  therefore  chargeable  with  notice,  of  the  existence 
of  the  spile,  because,  aboat  three  weeks  before  the  occasion  in  ques- 
tion, another  boat,  the  Geiman,  while  lying  at  the  same  place,  was 
struck  by  the  same  spile.  On  that  occasion  the  Getman  had  taken  on 
her  cargo  in  the  morning,  the  loading  having  been  completed  by  11 
o'clock,  but  no  tug  came  to  take  her  away;  and  she  remained  there 
until  half  past  2  o'clock  p.  u.,  the  tide  in  the  mean  time  going  down 
until  it  was  somewhat  more  than  half  ebb,  when  she  struck  this  spile. 
Her  captain  succeeded  in  getting  her  off  without  serious  injury,  bat 
the  attention  of  the  appellants'  superintendent  was  called  to  the  oc- 
eorrenoe. 

If  the  scow  had  been  injured  by  this  obstruction  while  being  loaded 
at  the  pier,  or  while  going  to  it  or  away  from  it  in  the  prosecution  of 
the  bueiness  which  called  her  there,  the  case  of  the  libelant  would  be 
clear.  £ut  the  evidence  is  that  her  loading  was  completed  at  half 
past  4  o'clock  in  the  afternoon,  when  the  water  was  a  little  below 
high  tide,  and  the  accident  happened  about  half  past  9  in  the  even- 
ing, when  the  tide  was  low  ebb ;  and  if  the  scow  had  been  removed 
from  the  place  where  she  was  loaded  within  a  reasonable  time  after 
the  loading  was  completed,  she  would  not  have  been  injured.  When 
the  tide  went  out,  the  scow  settled  down  upon  the  spile,  which  pro- 
jected about  a  foot  from  the  bottom  of  the  slip,  and  sufficiently  far  to 
puncture  the  boat  at  that  condition  of  the  water.  The  place  was  en- 
tirely safe,  under  ordinary  circumstances,  notwithstanding  the  ex- 
istence of  the  spile.  The  captain  of  the  Getman  testifies  that  he  had 
loaded  his  boat  there  40  times  without  discovering  the  spile,  and,  al- 
though boats  were  being  constantly  loaded  there,  there  is  no  evidence 
that  any  of  these  had  ever  encountered  the  spile  except  the  Getman. 
It  was  only  when  the  tide  was  at  half  ebb,  or  when,  owing  to  some 
other  cause,  the  water  was  low  in  the  slip,  that  the  place  was  not 
safe. 

According  to  the  usual  course  of  business,  the  master  of  the  scow 
should  have  hauled  her  away  from  the  place  where  she  was  being 
loaded,  when  the  cargo  was  fully  delivered,  to  make  way  for  other 
boats.  Indeed,  he  had  been  expressly  directed  by  the  defendants' 
superintendent  to  move  out  of  the  berth  when  loaded,  because  another 
boat  was  expected  to  come  in  that  afternoon.  The  master  of  the 
scow  subsequently  ascertained  from  the  master  of  the  other  boat  that 
the  latter  did  not  intend  to  begin  loading  that  night,  and  assuming, 
doubtless,  that  there  was  no  necessity  for  moving  his  boat  away,  as 
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the  other  boat  was  not  to  be  hauled  in,  took  the  responsibility  of  per- 
mitting his  boat  to  remain  at  the  pier.  He  testifies  that  he  asked 
permission  of  defendants'  superintendent  to  allov  his  boat  to  remain 
there  over  night,  and  that  the  superintendent  consented ;  but  in  this 
he  is  contradicted  by  the  superintendent,  and  the  latter's  testimony 
is  measurably  corroborated  by  other  testimony. 

The  only  liability  of  the  defendants  grows  out  of  their  duty  arising 
from  their  implied  invitation  to  others  to  use  the  pier  for  the  transaction 
of  the  business  to  which  the  pier  was  appropriated.  Their  invitation 
was  spent  when  th6  boat's  business  at  the  pier  was  finished,  and  a 
reasonable  time  had  elapsed  to  enable  her  to  move  away.  After  that 
she  remained  there  at  her  own  risk.  It  is  not  necessary  to  hold  that 
she  was  there  against  the  permission  of  the  defendants,  and  therefore 
a  willful  trespasser;  but,  assuming  that  she  was  there  without  having 
obtained  the  permission  of  the  defendant's  superintendent,  the  de« 
fendants  were  not  under  any  obligation  to  concern  themselves  for  her 
protection.  Under  such  circumstances,  the  law  imposed  no  duty 
upon  the  defendants  except  the  general  duty  which  every  man  owes 
to  others  to  do  them  no  intentional  wrong  or  injury. 

The  case  is  quite  analogous  to  that  of  Morgan  v.  Pennsylvania  B. 
Co.,  19  Blatchf.  239,  S.  G.  7  Fed.  Bep.  78,  (decided  in  this  court.) 
There  the  plaintiS,  while  crossing  the  grounds  of  the  defendant,  fell 
into  an  unprotected  pit,  and  was  injured.  He  had  often  orossed 
there  before,  and  others  had  done  so.  It  was  held  that  there  was  no 
invitation,  and  therefore  that  the  defendant  was  not  liable  for  the 
injury. 

Owners  of  private  property  a,re  not  responsible  for  injuries  caused 
by  leaving  a  dangerous  place  unguarded,  when  the  person  injured 
was  not  on  the  premises  by  permission,  or  on  business,  or  other  law- 
ful occasion,  and  had  no  right  to  be  there.  One  who  thus  uses 
another's  premises  cannot  complain  if  he  encounters  unexpected  perils. 
Hounsell  v.  Smyth,  7  0.  B.  (N.  S.)  731 ;  Boleh  v.  Smith,  7  Hurl.  &  N.- 
736;  Gautret  v.  Egerton,  L.  R.  2  0.  P.  371;  Nicholson  v.  Erie  liy. 
Co.,  41  N.  Y.  626;  Sutton  v.  New  York  Cent.  R.  Co.,  66  N.  Y.  248; 
Johnson  v.  Boston  d  M.  R.  R.,  126  Mass.  75;  Hargreaves  v.  Deacon, 
25  Mich.  1;  Pittsburgh,  etc.,  i?y.  Co.  v.  Bingham,  29  Ohio  Bt.  864; 
Parker  \.  Portland  Pub.  Co.,  69  Me.  173. 

The  libel  is  dismissed,  with  costs  of  the  district  court  and  of  ihia 
ooort. 
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HOLLOWAY  V.    LaNCY.* 

{DUtriet  Court,  J>.  Ma»»achu»etts.    June  16, 1886.) 

DBMirBBAOE— Failure  to  Obbt  Inbtbcctiomb  of  Consionbe— Dbi<at  ARisma 
Thebbfrom. 

Idbelant'a  schooner  was  ordered  by  tbe  respondent,  to  whom  it  was  con- 
signed, to  proceed  to  a  certain  wharf  in  a  certain  manner.  The  libelant 
endeavored  to  reach  the  wharf  in  another  manner,  and  while  so  engaged  the 
schooner  grounded.  In  consequence  of  this  a  delay  of  eight  and  one-quarter 
days  ensued.  Held  that,  as  the  wharf  designed  was  suitable,  and  the  manner 
reasonable,  and  as  the  accident  happened  solely  from  the  libelant's  fault  in 
not  obeying  the  instructions  given  him,  the  libel  must  be  dismissed. 

In  Admiralty. 

Charles  F.  Wcdcott,  for  libelant. 

Joseph  M,  Day,  for  respondent. 

NEI.80N,  J.  This  is  a  libel,  by  the  master  of  the  schooner  L.  S. 
Melson,  against  the  consignee  of  a  cargo  of  312  tons  of  coal,  brought 
from  Philadelphia  to  Frovincetown,  for  demurrage  and  expenses  in- 
curred  in  discharging  a  part  of  the  cargo  in  lighters.  In  attempting 
to  approach  the  consignee's  coal  wharf,  in  Frovincetown,  at  which 
the  master  was  directed  to  deliver  the  coal,  the  schooner  grounded, 
and  by  this  cause  was  detained  eight  and  one-quarter  days  beyond 
the  lay  days  stipulated  in  the  bill  of  lading,  and  was  obliged  to  dis- 
charge a  part  of  the  cargo  by  lighters  before  she  could  be  got  afloat. 
The  disputed  points  were  as  to  the  depth  of  the  water,  and  whether 
the  master  followed  the  directions  of  the  consignee  in  approaching 
the  wharf. 

It  was  clearly  proved  that  in  front  of  the  wharf,  which  extended 
ont  from  the  shore  in  a  southerly  direction,  and  on  the  easterly  side, 
where  vessels  lay  when  discharging  coal,  the  water  was  at  least  10 
feet  deep  at  ordinary  high  tide.  It  was  certainly  of  that  depth  when 
Ibe  schooner  first  attempted  to  enter.  This  depth  of  water  was 
suflScient  for  a  vessel  of  her  draught,  which  was  nine  feet  and  four 
inches.  But  further  ont  from  the  end  of  the  wharf,  on  the  east  side, 
there  was  a  shoal  where  the  water  was  of  less  depth,  and  it  was  on 
this  shoal  that  the  schooner  grounded.  The  libelant  had  never  been 
in  Frovincetown  before,  and  was  unacquainted  with  the  harbor.  He 
states  in  his  deposition  that,  in  trying  to  get  the  schooner  in,  he  fol- 
lowed the  directions  of  the  consignee,  and  he  denies  that  the  con- 
signee informed  him  of  the  existence  of  the  shoal.  Ferhaps  the  libel- 
ant is  under  some  disadvantage  from  the  circumstance  that  his  tes- 
timony appears  only  by  deposition,  while  the  witnesses  of  the  other 
side  were  examined  orally  in  court.  But,  making  every  allowance  on. 
that  score,  I  find  myself  unable  to  disbelieve  the  Frovincetown  wit- 
nesses, from  whose  testimony  it  is  clearly  proved  that  the  libelant 
was  directed  by  the  consignee  to  bring  the  schooner  in  under  sail, 
and  was  told  about  the  shoal,  and  cautioned  to  beware  of  it.    If  ha 

'Baported  by  Theodore  M.  Etting,  Esq.,  of  the- Philadelphia  bar. 
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had  obeyed  these  directions,  the  schooner  would  undoubtedly  have 
come  in  safely,  as  other  vessels  of  greater  draught  have  done  before 
and  since.  But  instead  of  doing  as  he  was  directed,  he  took  in  and 
furled  his  sails,  got  his  anchor,  and  then  proceeded  to  warp  the 
schooner  in  by  lines  of  great  length  leading  to  another  vessel  lying  at 
the  end  of  the  wharf.  The  result  was  that  the  schooner,  being  held 
only,  by  the  warps,  was  driven  by  the  south-west  wind  ofif  to  the  east- 
ward of  the  shoal,  and,  in  hauling  on  the  warps  from  that  direction, 
she  was  drawn  directly  upon  it.  The  accident  appears  to  have  hap- 
pened solely  from  the  libelant's  fault.  As  he  was  unacquainted  with 
the  ground,  it  was  especially  incumbent  on  him  to  observe  the  advice 
and  directions  of  the  consignee,  who  did  know  it,  and  was  also  re- 
sponsible for  the  sufficiency  of  the  water  at  the  wharf.  He  can  have 
no  possible  claim  on  the  consignee  for  a  detention  occasioned  by  his 
own  negligence. 

Libel  dismissed,  with  costs. 


Baoebtt  v.  Stioenby  and  others. 

(Circuit  Court,  8.  D.  JSTea  York.    June  29, 1886.) 

Dbmurragk— Condition  Limiting — Printed  Condition. 

The  libelant  made  an  agreement  with  defendant  to  carry  a  cargo  of  coal  to 
Boston,  and  received  an  order,  directed  to  defendants'  asent,  giving  instmc- 
tions  as  to  the  loadine,  etc.  This  order  contained  the  fallowing:  "This  order 
is  taken  by  the  captain  subject  to  the  conditions  printed  on  the  back  hereof." 
On  the  back  was  this  indorsement:  "Xo  liability  for  demurrage  or  other 
charges  shall  bo  incurred  by  S.  C.  &  Co.,  the  cargo,  or  consignee  thereof,  for 
any  delay  in  the  loading;  such  dela)'  to  be  borne  by  the  vessel  or  boat."  In 
an  action  for  demurrage  on  a  delay  caused  by  S.  C.  &  Co.,  it  was  held  that  the 
above  condition  was  not  binding  on  the  vessel;  that  although  it  was  sigiied 
by  the  master,  this  order  was  only  a  direction  to  the  shipper's  agent,  and  there 
was  no  proof  that  the  master's  attention  had  been  called  to  the  condition. 

In  Admiralty. 

Hyland  d  Zabriskie,  for  respondents  and  appellants. 

Wilcox,  Adams  d  Macklin,  for  libelant  and  appellee. 

Wallace,  J.  The  libelant,  through  a  broker,  made  an  agreement 
with  the  defendants  November  13,  1884,  to  carry  a  cargo  of  coal  on 
the  schooner  Ireland  for  them  from  South  Amboy,  New  Jersey,  to 
Boston,  at  a  specified  freight.  The  defendant's  office  was  in  New 
York  city,  where  the  contract  was  made.  They  promised  that  the 
cargo  should  be  delivered  on  the  seventeenth  day  of  November.  The 
master  of  the  schooner  was  present  at  the  time  of  the  negotiations. 
After  the  terms  were  agreed  upon,  the  defendants,  in  the  presence  of 
the  broker,  handed  the  master  an  order,  directed  to  their  shipping 
agent  at  South  Amboy,  instructing  the  latter  to  load  the  schooner 
with  coal,  stating  the  name  of  the  consignee,  and  the  rate  of  freight, 
and  directing  him  to  make  an  advance  when  the  schooner  was  loaded. 
The  terms  of  the  order  were  written  into  a  printed  blank,  which,  be- 
low the  signature  of  the  defeodaqts,  contained  the  following:    "This 
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order  is  taken  by  the  captain  sabject  to  the  oonditiona  printed  on  the 
back  hereof."  On  the  bank  was  the  following  indorsement:  "No  lia- 
bility for  demarrage  or  other  charges  shall  be  incurred  by  Stickney, 
Conyngham  &  Co.,  [the  defendants,]  the  cargo,  or  consignee  thereof, 
for  any  delay  in  the  loading ;  snch  delay  to  be  borne  by  the  vessel  or 
boat."  The  master  took  the  order  without  reading  the  conditions, 
and  delivered  it  to  the  defendants'  shipping  agent.  The  schooner 
was  detained,  by  the  delay  of  the  defendants,  three  days  after  the 
seventeenth,  the  defendants  not  being  prepared  to  deliver  the  cargo. 
The  district  court  decreed  for  the  libelant  for  three  days'  demurrage, 
and  the  defendants  have  appealed. 

The  appellants  rely  upon  the  defense  that  there  was  a  special  con- 
tract  between  themselves  and  the-Iibelaut,  whereby  they  were  to  in- 
cur no  liabihty  to  the  libelant  for  any  delay  in  loading  the  schooner, 
the  delivery  t(fand  acceptance  by  the  master  of  the  order,  with  the 
condition  on  its  back,  constituting  such  special  contract.  As  the  or- 
der was  delivered  to  the  master  in  the  presence  of  the  broker,  the  case 
may  be  considered  as  though  the  order  bad  been  delivered  to  the  broker 
himself,  and  is  thns  relieved  of  any  question  as  to  the  authority  of  the 
captain  to  modify  a  contract  which  bad  been  ooncladed  between  the 
libelant  and  defendants.  The  real  question,  then,  is  whether  an  as- 
sent on  the  part  of  the  libelant  to  a  contract  differing  from  that  which 
bad  previously  been  made  between  the  parties  is  to  be  presumed  from 
the  acceptance  of  the  oi'der  containing  the  restrictive  conditions  as  to 
the  liability  of  the  defendant.  Assent  is  conclusively  presumed  where 
a  unilateral  instrument,  such  as  a  deed  or  policy  of  insurance,  is  de- 
livered by  one  of  the  parties  to,  and  accepted  by  the  other  as  the  re- 
salt  of,  verbal  negotiations.  So,  also,  it  is  ordinarily  presumed  where 
a  shipper  takes  from  a  carrier  a  bill  of  lading  or  receipt  expressing 
the  conditions  of  the  reception  and  transportation  of  the  goods,  which 
is  his^only  voucher  and  evidence  of  the  liability  of  the  carrier.  Un- 
der such  circumstances,  the  verbal  negotiations  are  merged  in  the 
written  paper,  which  must  be  taken  as  the  evidence,  and  the  only  ev- 
idence, of  the  final  and  deliberate  agreement  of  the  parties,  except 
when  fraud  or  mistake  is  shown ;  and  mistake  can  only  be  shown  as 
the  ground  of  eqnitable  relief  to  form  the  contract.  The  last  class  of 
eases  is  not  without  exceptions,  as  where  the  conditions  are  on  the 
back  of  the  receipt.  See  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.. 
318;  Ayreg  v.  Western  R.  Corp.,  14  Blatchf.  14;  Henderson  v.  Stecen- 
son,  2  H.  L.  Be.  App.  Gas.  470. 

There  is  another  class  of  oases  in  which  a  party  seeks  to  relieve 
himself  from  the  obligations  of  an  implied  contract  with  another,  or 
to  supplement  the  terms  of  an  express  contract  by  the  force  of  printed 
or  written  regulations  or  notices.  Notices  or  regulations  made  by 
those  exercising  a  public,  or  quasi  public,  employment,  like  carriers, 
express  companies,  telegraph  companies,  and  savings  banks,  are  fa- 
miliar illustrations.  In  these  cases  the  question  always  is  whether 
knowledge  of  the  notice  or  regulation  has  been  brought  home  to  the 
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other  contracting  party.  The  infereoee  that  it  has  h'eenis  sometimes 
irresistible,  from  the  circumstances  of  the  transaction  out  of  which 
the  contract  originated.  Tbus,  where  the  sender  of  a  message  by  a 
telegraph  company  writes  his  message  upon  blanks  furnished  to  him 
by  the  company,  containing  the  conditions  upon  which  the  latter  an- 
dertakes  to  act,  the  courts  have  held  that,  by  delivering  the  message, 
the  sender  assents  to  the  conditions  specified.  Yowig  v.  W.  V.  Tel. 
Co.,  65  N.  Y.  163;  Wolfy.  W.  U.  Tel.  Co.,  62  Pa.  St.  83.  So,  also, 
where  a  depositor  in  a  savings  bank  at  the  time  of  making  his  deposit 
receives  from  the  bank  and  retains  a  pass-book  containing  printed 
conditions  authorizing  the  bank  to  pay  the  deposit  to  any  person  pro- 
ducing  the  pass-book,  it  is  held  that  the  depositor  assents  to  the  con- 
ditions as  a  part  of  the  contract.  Schoenwcdd  v.  Metropolitan  Sav. 
Bank,  57  N.  Y.  418. 

The  authorities  fall  short,  however,  of  supporting  the  proposition 
that  assent  is  to  be  implied,  as  a  matter  of  law,  to  the  modification 
of  a  contract  which  has  been  concluded  verbally  by  the  acceptance  by 
one  party  from  the  other  of  an  order  directed  by  the  latter  to  his  own 
agent,  which  is  to  be  delivered  to  the  agent,  and  retained  by  him. 
The  order  was  a  letter  of  instructions  from  the  defendants  to  their 
own  agents.  The  libelant's  broker  had  no  reason  to  assume  that  be 
was  expected  to  study  its  terms.  It  was  delivered  to  him,  or  to  the 
master  of  the  schooner,  not  to  be  retained  by  him  as  evidence  of  the 
verbal  contract,  but  to  be  transmitted  to  the  defendants'  agent  for 
his  information.  Treating  it  as  a  voucher  that  the  master  was  to  re* 
eeive  a  cargo  of  coal  from  the  defendants'  agent,  the  master  could 
not  be  expected  to  assume  that  it  was  intended  to  qualify  the  promise 
of  the  defendants  that  the  cargo  should  be  ready  for  delivery  upon  a 
specided  day.  A  somewhat  analogous  case  is  that  where  a  ticket  is 
accepted  by  a  railway  passenger,  which  is  to  be  held  by  him  nntil  de- 
livered to  the  conductor  as  evidence  of  the  payment  of  his  fare.  The 
passenger's  assent  to  a  special  contract  limiting  the  liability  of  the 
railway  company  respecting  his  baggage  is  not  to  be  implied  from  the 
circumstance  that  there  is  a  notice  to  such  effect  printed  on  the  back 
of  the  ticket.  Actual  knowledge  of  the  terms  of  the  notice  must  be 
brought  home  to  the  passenger,  and  his  acceptance  of  the  ticket  is 
only  evidence  for  the  jury  of  such  knowledge.  Brown  v.  Eaatern  R. 
Co.,  11  Cush.  97. 

There  is  evidence,  to  which  it  is  not  important  to  refer,  tending  to 
show  that  both  the  libelant's  broker  and  the  master  of  the  schooner 
were  aware  that  similar  orders  to  the  one  given  here,  contained  printed 
conditions  in  substance  like  those  on  this  order.  But  the  witnesses 
were  examined  before  the  district  judge,  and,  after  a  full  opportunity 
to  judge  of  their  credibility,  he  came  to  the  conclusion  that  they 
were  not  aware  that  the  order  in  question  contained  such  oonditions. 
His  judgment  on  this  question  should  be  accepted  as  correct. 

The  decree  of  the  district  court  is  therefore  affirmed,  with  interest 
and  oosts. 
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BaTANT  and  others  v.  Teoupbok  and  others, 
s  iOireuU  Court.  8.  D.  Iowa.    June  Tenn.  1886.) 

*  1.  Removai,  of  Cause— RBviBwnro  Intehlocutokt  Obders  of  State  Court. 

The  United  States  circuit  court  does  not  sit  as  a  court  of  errors  In  a  cause 
I  remoTed  from  a  state  court,  but  it  has  the  same  power  to  reverse  or  modify 

I  interlocutiOry  orders  or  decrees  of  a  state  court  as  the  state  court  would  haye 

had,  had  the  cause  remained  there,  or  as  it  would  have,  had  the  cause  orig- 
inated in  the  United  States  circuit  court. 
8.  Same— Rerxwiko  Motiok  Which  had  been  Dibuisseo  by  State  Ooxtbt — 
DiscHARema  Beceiver. 

A  motion  to  discharge  a  receiver,  made  on  the  same  grounds  on  which  it 
had  been  previously  dismissed  in  the  state  court,  will  not  be  granted  by  the 
United  States  circuit  court  after  removal  of  cause  to  (he  latter  court. 

In  Equity.    Motion  to  discharge  receiver. 

/.  C.  Power  and  H.  Scott  Howell  <k  Son,  for  plaintiffs. 

S,  L.  Glatgow,  for  defendants. 

Love,  J.  This  cause  is  here  bj  transfer  from  the  district  coart  of 
Iowa  for  the  county  of  Des  Moines.  Before  its  removai  a  receiver 
was  appointed  by  the  state  court  to  take  possession  of  the  property 
in  controversy,  and  to  collect  ttie  rents  and  profits  of  the  stime.  The 
defendant,  prior  to  bis  application  to  have  the  cause  transferred, 
moved  before  the  state  court  for  an  order  to  discharge  the  receiver, 
and  restore  the  possession  of  the  property  to  him  as  the  rightful 
owner.  The  grounds  of  this  motion,  among  others,  were  that  the  ap- 
pointment of  receiver  had  been  made  improvidently,  and  without  due 
notice  to  the  defendant.  The  district  judge  seems  to  have  considered 
this  motion  upon  the  defendant's  answer,  and  such  evidence  as  is  ap- 
plicable to  such  a  proceeding,  and,  after  hearing  the  arguments  of 
counsel,  he  denied  the  motion,  and  entered  an  order  overruling  the 
same.  The  defendant  now  renews  in  this  court  his  motion  to  remove 
and  discharge  the  receiver.  He  offers  no  evidence  to  support  his  mo* 
tion  in  addition  to  that  upon  which  the  state  district  judge  refused  to 
grant  bis  application. 

It  is  argued  by  counsel  that  this  court  does  not  sit  as  an  appellate 
tribunal  in  cases  transferred  from  the  state  court,  but  takes  them, 
and  proceeds  with  them  to  a  final  determination,  jast  as  they  come 
from  the  state  court;  and  therefore  it  is  insisted  that  it  is  not  com- 
petent here  to  review  or  reverse  any  proceeding  that  may  have  been 
had  in  the  state  court  before  the  removal  of  the  cause  into  this  court. 
I  am  aware  that  this  language  is  to  be  found  in  the  decisions  of  some 
federal  courts,  but,  without  proper  qualification,  it  is  misleading.  It 
is  true  that  in  removal  cases  the  United  States  circuit  court  does  not 
sit  as  a  court  of  errors,  and  that  as  such  it  cannot  review  and  reverse 
the  interlocutory  orders  and  decisions  of  the  state  courts.  But  it  is 
nevertheless  competent  for  the  circuit  court  to  set  aside  or  modify 
v.27F.no.l4— 56 
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any  interlocutory  orders  or  decisions  made  in  the  state  court  before 
removal,  when  it  satisfactorily  appears  that  snob  orders  are  errone- 
ous. The  circait  court  after  the  removal  certainly  has  the  same 
power  over  the  decisions  made  in  the  state  court  that  it  has  over  its 
own  past  rulings  and  orders  in  the  cases  commenced  originally  before 
it.  If  a  case  transferred  bad  remained  in  the  state  court,  it  would 
have  been  entirely  competent  for  that  tribunal  to  have  changed,  mod- 
iHed,  or  set  aside  its  own  orders,  when  satisfied  that  they  were  erro- 
neous. Thus,  if  the  state  court  had  granted  a  temporary  injunction, 
it  would  have  been  competent  for  the  same  oonrt,  upon  a  proper 
showing,  to  set  it  aside.  -  If  it  had,  upon  a  proper  hearing,  denied  a 
motion  to  dissolve  an  injunction,  it  would  have  been  entirely  compe- 
tent for  it  to  entertain  another  motion  to  dissolve,  and  to  grant  such 
second  application  upon  a  satisfactory  showing.  So,  if  a  state  court 
denies  an  application  to  remove  or  discharge  a  receiver,  it  may,  so 
long  as  the  cause  is  still  before  it,  with  competent  jurisdiction,  enter* 
tain  and  grant  a  subsequent  motion  for  the  same  purpose.  The  same 
may  be  said  of  all  its  interlocutory  orders. 

Now,  when  a  cause  is  removed  from  the  state  court  to  the  United 
States  circuit  court  it  stands  in  the  latter  just  as  it  stood  in  the  state 
court  before  removal.  All  orders  and  rulings  in  the  state  court  rje- 
main  in  fall  force  until  they  are  changed  or  set  aside  in  the  circuit 
court.  But  the  circuit  court,  certainly,  has  the  same  power  over 
them — ^the  same  jurisdiction  to  modify  them  or  set  them  aside — 
that  the  state  court  would  have  had  if  the  cause  had  not  been  re* 
moved.  Interlocutory  orders  made  in  the  state  court  clearly  do  not, 
by  virtue  of  their  removal  to  the  United  States  circuit  court,  receive 
any  such  additional  force  and  effect  as  to  preclude  the  circuit  court 
from  doing  with  them  what  the  state  court  might  have  done  if  the 
cause  had  remained  there.  The  circuit  court  certainly  has  the  same 
power  over  interlocutory  orders  and  decrees  made  in  the  state  court 
before  removal  that  it  might  exercise  over  its  own  past  decretal  order^ 
and  decisions  in  a  cause  originating  before  it.  The  United  States 
circuit  court  will  treat  the  decisions  of  the  state  court  before  removal 
with  precisely  the  same  respect,  and  give  them  the  same  force  and 
effect,  that  it  would  bestow  upon  similar  orders  and  decrees  made  in 
its  own  tribunal ;  but  it  will  not  give  them  any  greater  foroe  and  ef- 
fect than  its  own  interlocutory  orders  and  decisions  would  be  en« 
titled  to. 

So  much  with  respect  to  the  power  of  the  court  to  which  a  cause 
is  removed,  to  change,  set  aside,  or  modify  orders  made  in  the  state 
court  while  the  cause  was  before  it.  It  is  nevertheless  my  judgment 
that  the  order  made  in  this  cause  in  the  state  court,  denying  the  ap- 
plication to  remove  the  receiver,  should  not,  on  the  showing  now  pre- 
sented, be  set  aside.  Suppose  a  motion  were  made  in  this  court  to 
discharge  a  receiver  of  its  own  appointment,  and  suppose  the  court 
had  refused  to  grant  the  application,  would  it  entertain  the  same 
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motion  a  second  time,  and,  witboat  any  additional  evidence  or  show- 
ing, grant  the  application?  It  certainly  would  not.  Withont  some 
most  cogent  reason  the  ooart  would  not  set  aside  its  own  solemn 
judgment,  entered  after  dae  consideration  and  fall  argument. 

Now,  it  appears  that  this  same  motion  to  discharge  the  receiver 
was  made  before  the  state  district  jadge.  It  was  argued  before  him, 
and  the  application  denied.  It  is  before  ns  upon  the  same  evidence 
and  showing  that  were  presented  to  the  state  judge.  No  additional 
evidence  to  support  the  motion  has  been  adduced  before  us.  We 
shall  treat  the  judgment  of  the  state  Judge  just  as  we  would  our  own 
decision  under  similar  circumstances.  We  certainly  would  not,  under 
such  circumstances,  reverse  and  set  aside  our  own  order,  and  we 
shall  not  reverse  and  set  aside  that  of  the  state  judge  without  some 
further  and  more  cogent  evidence  that  it  was  erroneously  or  improvi' 
dently  made. 


Ebssingeb  v.  Hinkhocsbl 
(Circuit  Court,  8.  B.  Imea.    June  Term,  1886.) 

1.  BkmovaIi  of  Causb— Jurisdiction— Motion  to  Bbkand. 

On  a  motion  to  remand  a  cause  to  tbe  state  court  from  which  it  wu  removed, 
the  petition  for  removal  is  the  basis  of  jurisdiction.  It  is  notin  the  province 
of  the  pleadings  in  the  state  court  to  state  the  grounds  of  Jurisdiction  in  the 
United  States  circuit  court. 

8.  Save — ^Fedkbal  Question— Iowa  Proiiibition  Law— Dkprivinq  Pbbson  or 
Profbrtt  without  Dob  Process  av  Law — Fourteenth  Amendment. 

Where  a  petition  for  the  removal  of  a  proceeding  in  equity  under  the  Iowa 
prohibition  law,  in  which  the  complainant  sought  to  obtain  an  injunction 
against  the  defendant  to  restrnin  him  from  the  violation  of  that  law,  sets  forth 
facts  showing  that  the  defendant  bad  vested  property  rights  at  the  time  tbe 
law  went  into  effect  which  the  injunction  would  operate  to  destrojr,  held,  that 
this  raises  a  question  under  the  fourteenth  amendment  to  the  United  States 
constitution,  aepriving  a  person  of  property  without  due  process  of  law,  giv- 
ing the  United  States  circuit  court  jurisdiction. 

In  Equity. 

D.  C.  Cloud,  for  plaintiff. 

H.  J.  Lauder,  for  defendant. 

LovB,  J.  This  cause  originated  in  the  cirauit  court  of  Muscatino 
county,  Iowa.  It  is  a  proceeding  in  equity,  under  the  Iowa  prohibi- 
tion law,  by  which  the  complainant  seeks  an  injunction  against  the 
defendant  to  restrain  him  from  a  violation  of  the  Iowa  liquor  law, 
and  a  decree  declaring  the  defendant  guilty  of  keeping  and  main- 
taining  a  public  and  common  nuisance.  The  cause  has  been  trans- 
ferred to  this  court  by  order  of  the  Hon.  Nathaniel  Fbbmch,  the  judge 
of  said  circuit  court,  against  the  objections  of  the  complainant,  re- 
sisting said  order.  The  c<Hnplainant  now  moves  to  remand  the  cause 
to  tbe  state  court.     The  recognized  ability  and  unquestioned  impar- 
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tiality  of  the  judge  by  whose  order  the  cause  was  removed  to  this 
oourt,  would  lead  me  to  hesitate  in  making  an  order  reversing  his 
judgment  by  remanding  the  cuuse  to  the  state  court.  I  do  not  doubt 
that  he  gave  the  objections  to  removal  urged  by  the  complainant 
careful  and  patient  consideration,  and  that  he  reached  his  obnolasions 
upon  solid  grounds  of  fact  and  law.  I  have,  after  matiire  reflection, 
reached  the  same  conclusion  at  which  Judge  Fbenoh  arrived  upon 
the  question  of  jurisdiction. 

As  I  have  repeatedly  said  in  other  cases,  the  petition  for  removal 
is  the  basis  of  jurisdiction  here.  It  is  not  the  province  of  the  plead- 
ings in  the  state  court  to  state  the  grounds  of  jurisdiction  in  this 
oourt.  The  allegation  of  the  jurisdictional  facts  is  quite  foreign  to 
the  pleadings  in  the  state  court,  and  any  averment  of  the  facts  giving 
jurisdiction  here  would  be  quite  irrelevant  and  impertinent  in  the 
pleadings  in  the  state  court.  The  cause  is  removed  upon  the  allega- 
tions and  averments  of  fact  as  to  the  jurisdiction  contained  in  the 
petition  for  removal.  We  must,  therefore,  upon  a  motion  to  remand, 
accept  the  statement  of  the  jurisdictional  facts  in  the  petition  for  re- 
moval as  prima  facie  true.  If  they  are  not  true,  the  party  against 
whose  consent  the  order  of  removal  was  made  may  contest  them  by 
a  plea  in  abatement  to  the  jurisdiction.  Clarkhuff  v,  Wisconsin,  I. 
d  N.  R.  Co.,  26  Fed.  Eep.  465. 

The  statements  of  the  petition  for  removal,  material  to  the  present 
motion,  are  that  the  matter  in  dispute  exceeds  the  sum  of  $500 ;  that 
the  petitioner  was,  prior  to  the  fourth  day  of  July,  1884,  engaged  in 
the  lawful  business  of  selling  ale,  wine,  and  beer,  the  same  not  be- 
ing prohibited  by  any  law  then  in  force,  upon  the  premises  described 
in  the  plaintiff's  petition ;  that  by  the  act  which  then  (July  4,  1884) 
took  effect  it  was  provided  that  any  person  engaged  in  selling  ale, 
wine,  and  beer  as  a  beverage  should,  upon  conviction  thereof,  be  pun- 
ished by  fine  and  imprisonment;  that  many  years  before  the  pas- 
sage of  said  act  the  petitioner,  Budolph  Hinkhouse  had,  at  great  ex- 
pense, to- wit,  in  the  sum  of  at  least  $2,500,  erected  upon  the  prem- 
ises described  in  the  plaintiff's  petition  a  building  for  the  e]q)ress  and 
sole  purpose  of  occupying  the  business  portion  thereof  as  a  saloon, 
wherein  to  sell  ale,  wine,  and  beer,  and  for  no  other  purpose  what- 
ever; that  said  building,  having  been  constructed  for  such  purpose 
alone,  could  only,  at  great  expense,  to-«it,  in  the  sum  of  $300,  be 
fitted  for  any  other  use  or  occupation ;  that  the  right  and  privilege 
of  using  and  occupying  the  building  is  of  the  value  of  $1,000;  that 
if  this  action  prevail  the  petitioner  will  suffer  damage  and  loss  to 
the  amount  of  $1,000  by  reason  of  his  deprivation  of  the  use  and 
occupation  of  said  building,  and  that  the  depreciation  of  said  building 
will  be  in  a  like  and  similar  sum;  that  the  business  which  the  peti- 
tioner had  in  the  course  of  years  attracted  to  the  house,  and  its 
good-will,  worth  $1,000,  would  be  lost  and  destroyed  to  petitioner  by 
the  sncoess  of  said  snit;  that  prior  to  July  4,  1884,  when  the  prohi- 
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bition  act  took  effect,  the  petitioner  bad  on  hand,  and  has  ever  since 
bad  on  hand,  and  now  has,  wines  and  liquors,  the  sale  oL  which  had 
theretofore  been  lawful,  and  that  if  the  plaintiff's  action  be  main- 
tained  the  same  will  be  confiscated  and  destroyed;  that  prior  to  said 
act  of  1884  the  petitioner  had,  at  a  cost  of  $250,  procured  proper  fixt- 
ures for  carrying  on  said  business,  and  placed  the  same  in  said 
building;  that  said  fixtures,  furniture,  etc.,  are  fit  only  for  said  bus- 
iness,  and  cannot  be  used  for  any  other  purpose  than  that  for  which 
they  were  designed  and  placed  in  said  building;  and  that  the  peti- 
tioner would  be  compelled  either  to  abandon  or  destroy  said  fixtures, 
furniture,  etc.,  in  the  event  of  said  suit  being  sustained. 

Do  the  facts  thus  stated  raise  a  federal  question  within  the  jurisdic- 
tion of  this  court  ?  The  question  is  not  whether  the  facts  thus  stated 
in  the  petition  for  removal  would,  if  pleaded  as  an  answer  to  the  plain- 
tiff's petition  in  the  state  court,  be  sufficient  to  defeat  the  object  of  that 
proceeding.  This  must  be  borne  carefully  in  mind  in  considering  the 
present  motion  to  remand.  It  is  a  mere  question  as  to  the  tribunal 
in  which  the  oontroTcrsy  shall  be  heard  and  determined.  * 

This  court  is  bound,  let  me  repeat,  by  the  decision  of  the  circuit 
judge  in  State  v.  Walruff,  26  Fed.  Rep.  178.  What  was  that  case? 
It  was,  in  brief,  that  Walruff  bad,  at  great  cost,  established  a  brewery 
in  Lawrence,  Kansas,  when  the  manufacture  and  sale  of  beer  were 
lawful  in  that  state.  By  subsequent  legislation  the  manufacture  of 
beer  was  prohibited,  and  an  injunction  was  sued  out  in  a  Kansas 
state  court  to  enjoin  the  defendants  absolutely  from  the  manufacture 
of  beer.  "Thus,"  said  Judge  Brbwbr,  "in  strict  conformity  to  the 
laws  of  the  state,  the  defendants  were  prohibited  from  using  their 
property  for  the  purposes  for  which  alone  it  was  designed,  adapted,  and 
valuable,  and  were  required,  without  compensation,  to  surrender 
$45,000  of  value"  in  property  which  they  bad  acquired  in  strict  con- 
formity to  existing  law.  The  subsequent  legislation  of  Kansas  did 
not  directly  assail  the  defendants'  right  of  property  in  the  brewery. ' 
It  aimed  not  to  divest  him  of  his  vested  right  in  the  buildings  and 
plant  by  any  direct  exercise  of  legislative  power.  It  was  by  making 
the  use  of  the  property  which  had  been  lawful,  Tinlawful,  that  its  value 
was  reduced  from  $50,000  to  $5,000,  and  the  defendants'  right  con- 
sequently invaded.  This,  the  circuit  judge  held,  raised  a  question 
under  the  federal  constitution,  which  authorized  the  defendant  to  re- 
move the  cause  for  adjudication  into  the  federal  court  of  Kansas. 

Now,  where  is  the  line  of  distinction  between  the  case  of  State  v. 
Walruff  Kad  the  present  case?  It  was  lawful  to  sell  wine,  ale,  and 
beer  in  Iowa  prior  to  the  act  of  1884.  It  was  lawful  to  fit  up  and 
prepare  property  for  that  purpose,  to  purchase  furniture,  and  to  in- 
vest money  in  ale,  wine,  and  beer,  for  sale.  A  party  investing  money 
in  these  things  had  a  clear  legal  vested  right  of  property  in  them,  and 
a  right  to  use  them  for  the  purpose  for  which  they  were  designed, 
that  purpose  being  lawful.    Judge  Bbeweb  says : 
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"Debarring  a  man,  by  express  prohibition,  from  the  use  of  his  property, 
for  the  sake  pf  the  public,  is  a  taking  of  private  property  for  public  use.  It 
is  the  power  to  use  not  the  mere  title  which  gives  value  to  property.  Give  a 
man  a  fee-simple  title  to  a  flour-mill  coupled  with  an  absolute  prohibition  of 
its  use,  and  what  value  is  it  to  him?" 

It  is,  of  course,  apparent  that  the  case  of  State  t.  Wairuf,  decided 
by  Judge.  Breweb,  is,  in  some  respects,  much  stronger  in  its  facts 
and  equities  than  the  present  case;  but  wherein  do  they  di£Fer  in 
principle  ?  Bights  and  equities  do  not  depend  upon  the  amount  in- 
volved in  a  decision,  and  the  deprivation  of  a  small  sum  may  be 
more  grievous  to  a  person  of  small  means  than  the  loss  of  a  great 
amount  to  a  person  of  ample  wealth. 

It  is  alleged  in  the  petition  for  removal,  among  other  things,  that 
the  petitioner,  prior  to  the  act  of  1884,  and  thence  to  the  time  of  the 
proceeding  against  him,  had  on  hand  certain  wines  and  liquors  the 
sale  of  which  had  theretofore  been  lawful.  Wines  and  liquors  thus 
held  were  lawful  property.  Gould  the  legislature,  by  a  subsequent 
act,  prohibit  the  sale  of  them  without  an  invasion  of  the  petitioner's 
right  of  property  ?  Judge  Brewer  quotes  with  approbation,  and  as 
a  rxdde  to  his  own  judgment,  the  language  of  Mr.  Justice  Miller  in 
the  case  of  Bartemeyer  v.  Iowa,  18  Wall.  129,  as  follows : 

"But  if  it  were  true,  and  if  it  were  fairly  presented  to  us,  tliat  the  defend- 
ant was  the  owner  of  the  glass  of  intoxicating  liquor  which  he  solfi  to  Hiskey 
at  the  time  that  the  state  of  Iowa  first  imposed  an  absolute  prohibition  on  the 
sale  of  such  liquors,  then  we  can  see  that  two  very  grave  questions  would 
arise:  Whether  this  would  be  a  statute  depriving  him  of  his  property  with- 
out due  process  of  law ;  and  (2)  whether,  if  it  were  so,  it  would  be  so  far  a  vio- 
lation of  the  fourteenth  amendment  in  that  regard  as  would  call  for  judicial 
action  by  this  court." 

And  Mr.  Justice  Bradlet: 

"The  law,  therefore,  was  not  an  invasion  of  property  existing  at  the  date 
of  its  passage,  and  the  question  of  depriving  a  person  of  property  without  due 
process  of  law  does  not  arise.  Ko  one  has  ever  doubted  tliat  the  legislature 
may  prohibit  the  vending  of  articles  deemed  injurious  to  the  safety  of  society, 
provided  it  does  not  interfere  with  vested  rights  of  property.  When  such 
rights  stand  in  the  way  of  public  good,  they  are  to  be  removed  by  awarding 
compensation  to  the  owner." 

And  Mr.  Justice  Field  adds  these  words: 

"I  have  no  doubt  of  the  power  of  the  state  to  regulate  the  sale  of  intoxicating 
liquors  when  such  regulation  does  not  amount  to  the' destruction  of  the  right 
of  property  in  them.  The  right  of  property  in  an  article  involves  the  power 
to  sell  and  dispose  of  such  article,  as  well  as  to  use  and  enjoy  it.  Any  act 
which  declares  that  the  owner  shall  neither  sell  it,  nor  dispose  of  it,  nor  use 
and  enjoy  it,  confiscates  it,  depriving  him  of  his  property  without  due  process 
of  law.  Agiilnst  such  arbitrary  legislation  by  any  state  the  fourteenth  amend- 
ment affords  protection." 

In  the  case  of  Munn  v.  Illitioit,  94  U.  S.  141,  Mr.  Justice  Field 

says: 

"AH  that  is  beneficial  in  property  arises  from  its  use,  and  the  fruits  of  that 
use;  and  whatever  deprives  a  person  of  these  deprives  him  of  all  that  is  de- 
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sirable  and  valuable  In  the  title  and  possession.  If  the  constitutional  gnarantj 
extends  no  further  than  to  prevent  a  deprivation  of  title  and  possession,  and 
allows  a  deprivation  of  use,  and  the  fruits  of  that  use,  it  does  not  merit  the 
encomiums  it  has  received. " 

And  in  the  case  of  Beer  Co.  v.  MasBachuaettg,  97  U.  S.  25,  the  court 
declares  that  "if  the  public  safety,  or  the  public  morals,  requires  the 
discontinuance  of  any  manufacture  or  traffic,  the  hand  of  the  legislature 
cannot  be  stayed  from-  providing  for  its  discontinuance  by  an  inci- 
dental inconvenience  which  individuals  or  corporations  may  suffer. 
All  rights  are  held  subject  to  the  police  power  of  the  state.  We  do  not 
mean  to  say  that  property  actually  in  existence,  and  in  which  the 
right  of  the  owner  has  become  vested,  may  be  taken  for  the  public 
good  without  compensation;  but  we  infer  that  the  liquor  in  this  case, 
as  in  the  case  of  Bartemyer  v.  lowo,  was  not  in  existence  when  the 
liqQor  law  of  Massachusetts  was  passed." 

Motion  to  remand  overruled. 


McLanb  and  another  v.  Leicht,  Jr. 

(rireuU  Cflurt,  8.  D.  Iowa.    June  Term,  1886.) 

1.  RekotaI/  op  Cause— Petition  fob  Removal,  Basis  of  JuniSDicnosr— Pcead- 

tKGS. 

On  a  motion  to  remand  a  cause  to  the  state  court  from  which  it  has  been 
removed,  the  petition  for  removal  is  the  basis  for  Jurisdiction;  but  when  the 
petition  fails  to  state  all  the  facts  of  jurisdiction,  and  refers  to  the  pleadings 
in  the  state  court  for  the  same,  the  United  States  circuit  court  wiU  look  to 
them. 
3.  Same— Pleamho — Alleoation  op  Mattek  of  Law— Iowa  Prohibition  Law. 

Where  the  petition  for  the  removal  of  a  cause  from  the  state  court  to  the 
United  States  circuit  court  sets  up  that,  prior  to  the  late  Iowa  prohibition  law, 
the  defendant  erected  the  building  and  established  the  plant  in  question,  to 
be  used  in  the  sale  of  beverages  such  as  at  that  time  the  law  authorized  and 
permitted,  this  is  an  allegation  of  matter  of  law,  and  not  sufficient  to  give  the 
United  States  circuit  court  iurisdiction.     - 

In  Equity. 

Newman  dt  Blake,  for  plaintiffs. 

P.  H.  Smyth  dt  Son  and  S.  L.  Ghagow,  for  defendant. 

Love,  J.  This  case  is  before  the  court  apon  a  motion  to  remand 
to  the  state  court.  All  motions  to  remand  must  be  decided  primarily 
upon  the  facts  which  appear  upon  the  faoe  of  the  record.  But  what 
is  the  record?  Counsel  seem  to  rely  in  part  upon  affidavits  filed  in 
the  state  court  to  support  the  motion  for  a  temporary  injunction,  but 
sacb  affidavits  are  manifestly  no  part  of  the  record,  so  far  as  the  mo- 
tion to  remand  is  concerned.  This  court  has  recently  decided  that 
the  record  is  primarily  the  petition  for  removal,  and  seoondarily  qf 
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the  pleadings  in  the  state  court.  It  is  not  the  province  of  the  plead- 
ings in  the  state  conrt  to  state  the  jurisdifitional  facts  which  author- 
ize a  removal  of  a  cause  to  this  court.  Indeed,  it  is  quite  foreign  to 
the  purpose  of  the  pleadings  in  the  state  court  to  set  oat  and  aver 
such  jurisdictional  facts.  If  by  mere  averment  in  the  pleadings  filed 
in  the  state  court  the  jurisdiction  of  this  court  could  be  defeated,  any 
party  wishing  to  prevent  a  removal  could  accomplish  his  purpose  by 
the  convenient  means  of  averring  certain  jurisdictional  facts  wholly 
immaterial  to  the  cause  in  the  state  court,  yet  quite  sufficient  to  re- 
pel the  jurisdiction  of  this  court.  It  is  manifest  that  the  petition  for 
removal  must  be  the  basis  of  jurisdiction  here.  It  must  be  taken  as 
prima  facie  true.  It  may,  with  certain  exceptions,  aver  the  juris- 
dictional facts  to  be  contrary  to  the  same  as  alleged  in  the  pleadings 
in  the  state  court.  See  Clarkhvff  v.  Wisconsin,  I.  d  N.  R.  Co.,  26 
Fed.  Rep.  465. 

When,  however,  the  petition  for  removal  fails  to  state  explicitly  all 
the  facts  of  jurisdiction,  and  refers  to  the  pleadings  for  the  same,  the 
court  must  needs  turn  its  attention  to  that  source  to  ascertain  the 
jurisdictional  facts.  The  averments  of  the  petition  for  removal  in 
this  case  are  that  the  amount  in  dispute  is,  exclusive  of  costs,  the  sum 
or  value  of  $600,  and  that  the  controversy  in  said  suit  involves  ques- 
tions "arising  under  the  law  and  constitution  of  the  United  States." 
We  have  here  a  distinct  and  explicit  averment  of  one  jurisdictional 
fact,  namely,  that  the  matter  in  controversy  is  of  the  value  of  $500. 
As  to  the  allegation  that  the  "controversy  involves  questions  arising 
under  the  constitution  and  law  of  the  United  States,"  it  is  no  state- 
ment of  the  existence  of  any  fact  whatever.  It  is  an  allegation  of 
matter  of  law,  not  matter  of  fact.  I  suppose,  indeed,  that  the  peti- 
tioner so  considered  this  averment,  and  intended  that  the  court  should 
look  to  his  answer  filed  in  the  state  court  to  see  whether  or  not,  as  a 
matter  of  law,  the  "suit  involves  questions  arising  under  the  law  and 
constitution  of  the  United  States." 

We  must,  then,  look  to  the  issues  made  by  the  pleadings  to  see 
whether,  in  fact,  they  involve  a  federal  question  of  which  it  is  compe- 
tent for  this  court  to  take  jurisdiction.  If  the  answer  alleged  that  the 
defendant  had  purchased  or  erected  property  and  machinery  prior  to 
the  recent  prohibitory  legislation,  for  the  purpose  of  carrying  on  the 
business  of  brewing  beer,  which  was  then  a  lawful  business,  and  that 
the  present  proceeding  in  pursuance  of  the  recent  state  legislation 
aimed  to  deprive  him  of  the  use  of  his  property  for  that  purpose,  and 
thus  destroy  its  value  without  compensation,  the  case  would  be  withiti 
the  decision  of  Circuit  Judge  Brewer  in  State  v.  Walruf,  reported  in 
26  Fed.  Bep.  178;  and  since  we  are  bound  here  to  follow  that  case, 
without  respect  to  our  own  views,  the  motion  to  remand  would  be 
overruled  if  the  answer  contained  substantially  that  allegation.  But 
the  answer  makes  no  such  averment  of  jurisdictional  facta.  Indeed, 
it  seems  to  have  been  drawn  by  the  pleader  with  the  purpose  of  avoid* 
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ing  that  issue.  It  avers  that  the  defendant,  prior  to  the  late  prohib- 
itory legislation,  erected  the  building,  and  established  the  plant  in 
qaestion,  for  the  express  purpose  of  being  used  for  the  sale  of  bever- 
ages such  as  the  law  at  that  time  authorized  and  permitted;  that  said 
premises  were  erected  and  fitted  np,  at  great  expense,  and  adapted  to 
said  particular  use;  and,  further,  that  before  the  enactment  of  said 
law  the  defendant,  with  a  view  to  the  use  hereinbefore  described,  pur- 
chased said  property  at  a  cost  of  |13,0Q0,  to  be  used  by  him  in  a  bus- 
iness at  that  time  authorized  by  the  law  of  said  state.  It  is  apparent 
that  the  pleader  studiously  avoids  stating  the  particular  use  for  which 
the  building  was  erected,  and  the  kind  of  plant  established  before  the 
prohibitory  legislation.  If  it  was  for  the  manufacture  and  sale  of  such 
intoxicants  as  wine  and  beer,  the  use  was  lawful,  and  the  property 
used  just  as  rightful,  in  a  legal  sense,  as  any  other  kind  of  property ; 
but  if  it  was  for  the  manufacture  and  sale  of  whisky,  brandy,  and  the 
like,  then  the  use  was  unlawful,  and  the  plant  not  within  the  protec- 
tion of  the  law  as  it  existed  at  that  time.  It  will  not  do  for  the  pleader 
to  make  himself  the  judge  as  to  whether  the  use  to  which  the  prop- 
erty was  applied  before  the  prohibitory  legislation  was  lawful  or  un- 
lawful, prohibited  or  not  prohibited;  by  the  evasive  allegation  that  it 
was  "erected  and  fitted  np  for  the  purpose  of  selling  beverages  at  that 
time  authorized  and  permitted  by  law."  That  is  an  allegation  of 
matter  of  law,  not  matter  of  faot. 

The  facts  of  jurisdiction  must  be  stated  in  order  that  the  court 
may  judge  whether  or  not  the  property  was  erected  and  fitted  up  for 
a  then  lawful  purpose.  If  the  pleader  had  stated  the  fact  to  be  that 
prior  to  the  prohibitory  legislation  the  property  had  been  bought  or 
erected,  and  fitted  with  proper  machinery,  for  the  manufacture  of 
vine  or  beer,  the  court  might  say  that  the  plant  was  established  for 
a  lawful  purpose,  and  that  the  attempt  to  deprive  the  owner  of  the 
use  of  it  for  that  purpose  by  retrospective  law  raised  a  federal  ques- 
tion, within  the  guiding  rule  laid  down  in  the  case  of  State  v.  IVal- 
ruff.  Bat,  on  the  contrary,  if  the  averment  was  that  the  erection  and 
idant  were  for  the  purpose  of  making  and  vending  of  such  intoxi- 
cants as  brandy  and  whisky,  the  court  would  be  compelled  to  pro- 
nounce a  wholly  different  judgment. 

Upon  the  case  as  it  stands,  the  averments  in  the  record  are  insuf- 
ficient to  give  this  oonrt  jorisdietion,  and  the  motion  to  remand  must 
be  sostained. 
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Eessingbb  V.  Yaknatta. 

Dbihbb  v.  Franz. 

((Xrcuit  Court.  8.  D.  Jowa.    June  Term,  1880.) 

OoTiBTs— State  asd  Fbdbbai.  Coxtbts— Jdbibdiction — Ihtoxicatih&  LntuOBS. 
Whether  the  law  of  Iowa  prohibiting  the  sale  of  intoxicating  liquor  is  in 
violation  of  the  constitntion  of  the  United  States,  and  therefore  involving  * 
question  of  which  the  federal  courts  have  jurisdiction,  is  involved  in  so  much 
doubt  that  the  federal  courts  will  not  assume  jurisdiction,  but  will  remand 
the  cause  to  the  state  courts,  since  no  material  rights  will  thereby  be  af- 
fected. 

In  Eqaity. 

D.  C.  Cloud,  for  plaintiff. 

H.  J.  Lauder,  for  defendant. 

LoTE,  J.  These  cases  are  here  by  transfer  from  the  circuit  oonrt 
of  Iowa  for  Muscatine  county.  The  plaintiffs  move  to  remand.  They 
are  petitions  in  equity  under  the  Iowa  prohibition  law.  The  pur> 
pose  of  the  bill  in  each  of  them  is  to  enjoin  the  defendant  from  con- 
tinuing the  business  of  vending  intoxicating  liquors,  and  to  declare 
the  saloon  in  which  the  business  is  carried  on,  with  its  fixtures, 
furniture,  etc.,  a  nuisance,  and  to  deal  with  it  as  snob  under  the  law. 
These  cases  have  been  removed  to  this  court  upon  the  ground  thai 
they  involve  a  federal  question  which  gives  this  court  jurisdiction. 
The  contention  of  the  defendants  is  that  if  these  proceedings  shall 
prevail  against  them  they  will  be  deprived  of  their  property,  and 
certain  other  rights,  without  due  process  of  law,  in  ;piolation  of  the 
constitution  of  the  ITnited  States. 

I  have  considered  these  cases  with  great  attention,  and  the  con- 
clusion which  I  have  reached  is  that  the  motions  to  remand  iavoWe 
questions  of  difficulty  and  doubt  as  to  the  jurisdiction  of  this  court. 
It  is  the  constant  practice  of  this  court  to  remand  causes  brought  here- 
from the  state  courts  in  cases  of  doubtful  jurisdiction.  The  reason 
of  this  practice  is  obvious  and  conclusive.  In  the  first  place,  the 
jurisdiction  of  the  state  court  is  unquestionable.  It  is,  at  least,  con- 
current with  this  court.  But  the  jurisdiction  of  this  court  depends 
upon  special  facts,  and  it  is  in  the  present  case,  to  say  the  least, 
doubtful.  It  is  the  safer  and  wiser  course  to  send  a  cause  for  trial 
to  a  court  of  unquestionable  jurisdiction,  rather  than  retain  it  here, 
and  go  through  all  the  forms  of  trial,  when  the  jurisdiction  is  doubt- 
ful. 

Again,  if  we  sustain  the  motion  to  remand,  exceptions  can  be  taken 
at  once  to  the  order,  and,  because  that  order  is  a  final  adjudication 
here,  a  wxit  of  error  to  the  judgment  of  this  court  can  be  taken  to  the 
supreme  court  of  the  United  States,  and  disposed  of  in  that  court 
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within  a  week  or  10  days  after  the  oommencement  of  its  next  term. 
If,  on  the  other  hand,  the  order  to  remand  is  refused,  and  this  is  error, 
it  can  only  be  corrected  in  the  supreme  court  after  the  delay  and  ex- 
pense of  a  trial  in  this  court,  which  would  prove  a  most  serious  in- 
convenience to  all  parties. 

There  is  another  consideration  that  has  weight  with  me  in  re- 
manding these  cases.  If  jurisdiction  exists  here  by  reason  of  their 
transfer  from  the  state  court,  any  final  judgment  which  may  be  en- 
tered in  the  state  court  when  the  causes  are  again  before  them  may 
be  reviewed  by  appeal  to  the  supreme  court  of  the  United  States,  if 
the  judgment  of  the  state  court  shall  be  against  the  defendant;  for 
the  defendants  invoke  the  constitution  of  the  United  States  as  a  de- 
fense against  the  relief  asked  by  the  plaintiffs.  They  thus  raise  a 
so-called  federal  question,  and  this  federal  question  is  the  sole  ground 
of  transfer  from  the  state  court  to  this  court.  The  same  ground,  if 
the  decision  of  the  state  court  shall  be  against  them  on  that  question, 
will  give  them  an  undoubted  right  to'  appeal  for  redress  to  the  su- 
preme court  of  the  United  States  from  the  judgment  against  them  in 
the  state  court.  By  remanding  the  causes,  therefore,  we  do  not  de- 
prive the  defendants  of  any  redress  to  which  they  may  be  entitled  by 
appeal  to  the  final  judgment  of  the  supreme  court  of  the  United 
States.  If  the  defend&nts  are  right  as  to  the  very  grounds  upon 
which  they  claim  that  their  causes  should  be  retained  here,  any 
judgment  which  the  state  court  may  render  against  them  will  inevi- 
tably be  reversed  upon  appeal  to  the  supreme  court  of  the  United 
States  from  the  state  court  in  which  the  final  judgment  may  be  ren- 
dered. 

Por  these  reasons  I  deem  it  much  the  wiser  course  for  all  parties 
.concerned  to  remand  these  causes  to  the  state  court.  The  jurisdic- 
tion of  this  court  depends  upon  a  question  of  serious  doubt,  raised  by 
the  defendants,  .under  the  constitution  of  the  United  States.  I  feel 
unwilling  to  retain  here  a  large  number  of  causes  from  the  state 
courts,  and  go  through  all  the  forms  of  trial  with  them,  at  great  ex- 
pense and  delay,  seeing  that  our  jurisdiction  is  subject  to  grave  doubt, 
by  reason  of  which  all  that  we  may  do  here  may  be  reversed  and  an* 
nulled. 
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Mahim  V.  Ffeiffbb  and  another. 
(^Cireutt  Court,  8.  J).  Java.    Jane  Term,  1886.) 

OONiTITUinOirAL    Law  — FOUBTEBHTH    AhBNSMBHT  — DESTBOYina    Lbasbhou^ 

Pbopbrtt  Occupied  fob  Saloon— Dub  Pkocess  of  Law. 

Where  a  lease  was  made  of  premises  to  be  occupied  for  the  purpose  of  the 
sale  of  ale,  wine,  and  beer,  containing  a  clause  that  the  lease  should  be  for- 
feited unless  so  occupied,  and  before  the  expiration  of  the  term  of  said  lease 
the  act  of  the  legislature  of  Iowa  was  passed  and  went  into  effect  prohibiting 
the  sale  of  ale,  beer,  etc.,  and  imposing  penalties  for  violating  said  law,  held, 
that  these  circumstances  presented  a  federal  question,  within  the  principles 
of  atate  T.  Watruff,  26  Fed.  Rep.  178,  and  that  there  is  no  difference  between 
the  destruction  of  leasehold  property  and  any  other  kind  of  property  by  ret- 
rospective legislation,  without  compensation. 

In  Equity. 

D.  C.  Cloud,  for  plaintiff. 

H.  J.  Lauder,  for  defendant. 

LoYE,  J.  This  is  a  removal  case  from  Moscatine  oonntj,  Iowa. 
The  plaintiff  moves  to  remand.  The  proeeeding  is  by  petition  in 
eqnity,  ander.  the  Iowa  prohibition  law.  The  petition  contains  a 
prayer  for  an  injunction,  and  for  general  relief.  It  is  charged  in  the 
petition  that  the  saloon  in  question  is  a  public  nuisance,  and,  if  this 
allegation  be  sustained,  the  same  may  be,  under  the  prayer  for  gen- 
eral relief,  abated  by  a  decree  of  the  court.  The  complainant  makes 
both  the  saloon  keeper  and  the  owner  of  the  property  leased  for  that 
purpose  defendants,  and  prays  for  relief  against  both  of  them.  In 
this,  as  in  all  removal  cases,  the  court  must  look  primarily  to  the 
petition  for  removal  for  the  facts  which  give  this  coort  jurisdiction. 
The  reason  of  this  rule,  with  its  limitations,  is  fully  set  forth  in  Clark- 
hvjfy.  Wigconsin,  I.  d  N.  R.  Co.,  36  Fed.  Eep.  466. 

Turning  to  the  petition  for  removal,  we  find  it  alleged  that  the 
matter  in  controversy  exceeds  in  value  $600;  that  prior  to  July  4, 
1884,  when  the  recent  prohibitory  law  took  effect,  the  defendant 
Ffeiffer  was  engaged  in  the  lawful  occupation  of  selling,  at  retail,, 
beer  and  wine,  the  sale  of  which  was  not  then  prohibited  by  law,  upon 
the  premises  described  in  the  plaintiff's  petition;  that  by  the  recent 
act,  which  took  effect  as  above  stated,  it  was  enacted  that  any  person 
engaged  in  selling  ale,  wine,  or  beer,  as  a  beverage,  should,  upon 
conviction,  be  punished  by  fine  or  imprisonment,  as  provided  in  said, 
law;  that  prior  to  the  passage  of  said  act  of  July  4,  1884,  defendant 
Pfeiffer  had  leased  the  premises  in  question  for  a  term  extending  be- 
yond the  said  fourth  day  of  July,  1884,  for  the  express  purpose  of 
occupying  the  same  as  a  saloon  wherein  to  sell  ale,  wine,  and  beer^ 
and  for  no  other  purpose ;  that  by  the  terms  of  his  lease  he  was  pro- 
hibited from  using  the  same  for  any  other  purpose;  that  prior  to  the 
passage  of  the  act  of  1884  he  had,  at  great  expense,  procured  propor 


Digitized  by 


Google 


UAHIN  V.  PFEIFFlUt.  883 

fixtares  and  furaitnre  for  carrying  on  sadd  basiuess^  and  bad  placed 
the  same  in  said  premiaes ;  that  the  same  are  fitted  and  adapted  to 
said  busineaa,  and  no  other  business  whatever;  that  if  this  action 
pi'evail,  the  same  vill  be  of  no  value  whatever,  to  the  great  damage 
of  said  defendant;  that  the  defendant's  lease  bas  not  yet  expired, 
and  is  to  continue  a  number  of  years ;  that  said  leasehold  is  of  far 
greater  value  than  the  sum  paid  for  it;  and  that  if  the  present  action 
be.  sustained  said  defendant  wiU  be  greatly  damaged  in  consequence 
of  his  deprivation  of  said  leasehold ;  and  that  the  good-will  of  said 
defendant's  basiness,  the  result  of  his  labor  and  industry,  which  is 
of  great  value,  will  be  destroyed. 

From  this  statement  it  appears  that  before  the  act  of  1884  the  pe- 
titioner leased  property  for  a  purpose  which  was  at  that  time  lawful; 
that  by  the  terms  of  his  lease,  if  it  be  not  used  for  that  purpose,  the 
same  may  be  forfeited ;  that  by  the  present  proceeding,  in  pursuance 
of  a  retrospective  law,  providing  for  no  compensation,  his  leasehold 
will  be  tendered  valueless,  and  in  effect  destroyed,  if  the  same  shall 
be  used  for  a  purpose  which  was  lawful  when  it  was  made. 

If  these  facts  be  not  true,  they  can  be  controverted  here  by  a  plea 
in  abatement  to  the  jurisdiction,  and,  if  the  issue  on  that  plea  be 
found  for  the  plaintiff,  the  cause  will  be  remanded.  But  iipon  this 
motion  the  jurisdictional  facts  thus  stated  being  taken  as  prima  facie 
true,  the  question  is,  do  they  raise  a  federal  question  within  the  doc- 
trine of  State  v.  Walruff,  26  Fed.  Rep,  178?  The  question  is  not 
what  the  decision  of  this  court  would  be  upon  the  merits  of  the  con- 
troversy, but  whether  jurisdictional  facts  exist  which  entitle  the  re* 
moving  party  to  a  hearing  in  this  tribunal.  Is  there  any  substantial 
difference  between  the  destruction  of  leasehold  property  and  any  other 
kind  of  property  by  retrospective  legislation  without  compensation? 
If  there  is  not,  I  can  see  no  distinction  in  principle  between  the  pres. 
ent  case  and  the  case  of  State  v.  Walruff, 

Pfeiffer,  the  lessee,  and  Weir,  the  owner  of  the  leased  premises, 
unite  in  the  petition  for  removal.  Weir  leased  his  property  for  what 
was  at  the  time  a  perfectly  lawful  purpose.  It  seems,  by  the  aver- 
ments of  the  petition,  that  he  restricted  its  use  to  that  purpose,  and 
this  he  had  a  fight  to  do.  Before  the  expiration  of  the  lease  the  leg- 
islature saw  fit  to  declare  that  purpose  no  longer  lawful,  and  to  pro- 
vide  heavy  penalties  and  destructive  proceedings  to  prevent  the  use 
of  the  property  for  the  purpose  designated  in  the  lease.  /  In  a  word, 
the  legislature  denounced  as  a  nuisance  what  had  been  the  lawful 
business  for  which  the  property  was  leased.  It  is  not  the  purpose  of 
the  court  at  this  time  to  decide  whether  or  not  the  legislature  of  Iowa 
bad  the  power  to  destroy  the  vested  right  of  Weir  in  his  lease  by  a 
retrospective  act,  without  compensation.  The  only  question  now  be- 
fore the  court  is  whether  or  not  the  case  presents  a  federal  question, 
within  the  case  of  State  v.  Walruff. 

Weir,  the  owner  of  the  property,  had  no  control  of  it  when  this  suit 
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-vras  commenced.  He  bad  leased  it  before  the  act  of  1884  for  a  law- 
ful purpose,  and  the  term  of  the  lease  had  not  expired.  He  bad,  by 
the  terms  of  the  lease,  according  to  the  statements  of  the  removal  pe> 
tition,  restricted  the  use  of  the  property  to  the  sale  of  ale,  wine,  and 
beer.  This  restriction  was  probably  imposed  to  prevent  the  tenant 
from  selling  such  intoxicants  as  brandy,  whisky,  and  the  like,  which 
might  have  exposed  the  property  itself  to  severe  penalties.  I  do  not 
eee  how  Weir  could  have  controlled  the  tenant  in  the  use  of  the  prop- 
erty BO  long  as  the  latter  used  it  for  the  purposes,  and  none  other, 
prescribed  in  the  lease.  Yet,  under  the  provisions  of  the  act  of  1884, 
the  building  itself,  as  well  as  its  furniture  and  fixtures,  may  be  de- 
clared a  nuisance,  and  dealt  with  as  saoh,  according  to  the  severe 
provisions  of  that  act,  and  of  the  subsequent  amendatory  act  of  1886. 
It  seems  to  me  that  the  case  is  within  the  principles  laid  down  in  the 
case  of  State  v.  Walrtif. 

Motion  to  remand  overruled. 


► 


Eessinoeb  «.  Lbibracht. 

WiNO  «.  HOEHI.. 

(Oireua  Oourt,  8.  D.  lima.    June  Term,  1886.) 

In  Equity. 

Love,  J.    The  decision  in  Mahin  v.  Ffeiffer,  ante,  893,  dlspostiB  of  these  cases. 


LiNOBOTH  V.  Litchfield. 
(Circuit  Court,  S.  D.  loica.    May  Term,  1886.) 

.1-  PrtnoifaIi  awd  Agent— Ratification. 

A  principal  who  receives  and  appropriates  purchase  money  of  land  sold  by 
his  local  agent  for  liim,  and  rents  collected,  and  who  likewise  appropriates 
repairs  made  on  his  real  estate  by  such  agent,  thereby  ratifies  the  agency,  and 
is  estopped  from  repudiating  the  action  of  such  agent  in  any  transaction 
within  the  general  scope  of  tne  buainess. 

8.  Same— General  Agency. 

Under  such  circumstances,  the  agency  becomes,  mot  special,  but  general, 
and  third  persons  dealing  therewith  are  entitled  to  actual  notice  from  the 
principal  of  any  restriction  of  the  agent's  authority,  though  in  a  special 
agency  the  contrary  is  true. 

In  Equity. 

Oood  dt  Phillips,  for  complainant. 

C.  H,  Gatch,  for  defendant. 

Love,  J.  The  question  in  this  case  is  whether  or  not  J.  H.  Brown 
had  due  authority  to  bind  Edwin  C.  Litchfield  by  the  contract  of  sale 
to  Charles  A.  Lindroth  which  bears  date  at  Ogden,  Aagast  16, 1881. 
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After  going  carefully  over  the  evidence,  I  mast  express  my  surprise 
that  any  serious  doubt  should  have  arisen  about  the  authority  to 
make  the  contract  in  question.  That  John  H.  Brown  was  the  gen- 
eral agent  of  Litchfield  at  the  Ogden  office,  with  authority,  so  far  as 
third  persons  were  concerned,  to  do  and  perform  all  the  business  of 
Litchfield  connected  with  that  office,  and  that  the  sale  of  lands  was 
not  only  a  part  of  its  business,  but  its  chief  purpose,  seems  to  me  to 
be  established  by  the  evidence  beyond  all  reasonable  doubt.  E.  G. 
Litchfield  owned  a  large  quantity  of  land  in  Iowa,  situated  in  several 
different  counties.  He  was  desirous  of  selling  these  lands,  and  he 
had  them  upon  the  market  for  sale.  John  Brown,  of  Des  Moines, 
was  his  general  agent,  not  only  for  the  sale  of  Litchfield's  lands,  but 
for  the  management  of  all  things  connected  with  them.  It  is  evi- 
dent that  the  sale  and  management  of  so  many  thousands  of  acres, 
covering  a  large  extent  of  country,  could  not  be  successfully  conducted 
from  the  single,  and,  as  to  a  large  part  of  the  land,  distant,  office 
at  Des  Moines,  where  John  Brown  resided.  So,  at  least,  thought 
the  parties  concerned;  for  they  established  other  offices  nearer  to  the 
great  body  of  the  lands,  for  the  purpose  of  managing  and  selling  the 
property.  One  of  these  offices  was:  opened  at  Ogden.  Now,  John 
Brown,  the  chief  agent,  could  not  attend  in  person  to  the  business  of 
the  agency  at  the  different  places  where  the  subordinate  offices  were 
opened.  Therefore  the  appointment  of  subagents  was  a  matter  of 
necessity,  and,  in  my  opinion,  the  power  of  John  Brown  to  appoint 
subagents  was  clearly  implied  from  the  very  nature  of  the  business 
committed  to  him  by  bis  principal. 

We  find  John  H.  Brown  at  the  head  of  the  Ogden  office,  and  in. 
full  management  of  its  business.  It  matters  not  by  whom  he  was 
appointed, — whether  by  Litchfield  or  by  John  Brown,  his  father,  who 
had  implied  authority  to  place  him  in  charge  of  that  office.  No  doubt 
be  was  placed  there  by  his  father,  and  acted  in  subordination  to  the 
latter.  I  am  satisfied  myself,  from  the  evidence,  that  Litchfield 
knew  of  John  H.  Brown's  subagency,  and  that  he  recognized  it  in  va- 
rious transactions;  for  the  evidence  is  clear  and  satisfactory  that 
John  H.  Brown  sometimes  corresponded  directly  with  Litchfield,  made 
renuttaooes  to  him  for  sales  and  collections,  and  delivered  deeds  ex- 
ecuted by  Litchfield,  on  sales  made  by  himself  as  agent.  There  is 
evidence,  moreover,  that  Litchfield  was  once,  at  least,  at  Ogden; 
that  he  was  seen  with  John  H, Brown;  and  that  the  latter  introduced 
him  to  Tarioas  persons  found  there.  It  is,  in  my  opinion,  in  the 
highest  degree  improbable  that  Litchfield  did  not  know  of  John  H. 
Brown's  snbagency. 

John  H.  Brown  was,  for  a  number  of  years,  in  charge  of  Litchfield's 
business  at  Ogden.  It  was  not  for  a  day  or  a  month,  or  even  a  single 
year,  but  for  a  number  of  years,  that  he  was  so  engaged.  It  is  in 
evidence  by  witnesses  who  personally  knew  the  facts  that  John  H. 
Brown  made  sales  of  Litchfield's  property,  and  received  the  purchase 
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money,  in  whole  or  part;  that  he  made  remittances  to  Litchfield,  and 
delivered  deeds  executed  by  him;  that  he  attended  to  the  payment 
of  Litchfield's  taxes,  and  deposited  money  to  redeem  land  which  had 
been  sold  for  taxes;  that  he  attended  to  Litchfield's  laud  suits,  and 
made  numberless  affidavits  as  his  agent;  that  he  porcbased  lumber, 
and  made  repairs  upon  improved  farms  that  belonged  to  Litchfield; 
that  he  deposited  in  bank  money  which  he  said  belonged  to  Litchfield ; 
and  that  he  drew  the  same  out,  to  be  remitte'd  to  Litchfield ;  and  that 
he  collected  rents  and  made  collections  for  Litchfield;  all  this,  and 
much  more,  for  a  series  of  years. 

In  view  of  these  facts,  it  seems  to  me  preposterons  to  assert  that 
John  H.  Brown  was  not  the  general  agent  of  Litchfield,  though  no 
doubt  subordinate  to  his  father,  for  the  transaction  of  Litchfield's 
business  connected  with  the  Ogden  office,  and  that  Litchfield  was 
not  aware  of  the  fact  that  he  was  so  acting.  I  make  no  doabt  that 
Litchfield's  chief  correspondence  was  with  John  Brown,  the  father; 
but  that  he  had  more  or  less  direct  communication  with  John  H. 
Brown  ooncerning  the  basiness  of  the  subagenoy  there  can  be  no 
doubt. 

This  is  placed  beyond  all  qaestion  by  the  evidence,  and  especially 
by  the  testimony  of  William  A.  Eelly,  an  anexoeptionable  witness, 
who  speaks  from  personal  knowledge.  See  his  testimony  on  his 
eross-examination  by  defendant's  counsel. 

It  would  be  impossible,  in  this  written  view,  to  go  particularly  into 
the  evidence,  bat  reference  to  a  few  established  facts  may  be  convinc- 
ing in  this  connection.  J.  S.  Pitman,  the  postmaster  at  Ogden,  testi- 
fies, on  cross-examination  by  defendant,  that  he  had  seen  coirespond- 
ence  coming  from  Litchfield's  office.  New  York,  to  J.  H.  Brown;  had 
read  in  Brown's  office  some  of  the  correspondence ;  saw  more  or  less 
of  it  from  1876  to  18S2 ;  was  postmaster  at  Ogden  during  those  years, 
and  J.  H.  Brown  mailed  .a  great  deal  of  matter  to  Litchfield,  and  a 
great  deal  of  matter  from  Litchfield's  office  came  to  J.  H.  Brown ;  and 
that  J.  H.  Brown  often  showed  him  deeds,  contracts,  and  letters  from 
Litchfield's  office.  There  is  a  great  mass  of  evidence  proving  conclu- 
sively that  J.  H.  Brown  was  in  full  charge  and  control  of  the  Litcli- 
field  land-office  at  Ogden ;  that  he  was  a  general  agent  for  the  snper- 
vision,  sale,  and  management  of  Litchfield's  lands  ihere;  and  that 
Litchfield  knew  of  his  agency,  and  recognized  it.  The  witnesses  tes- 
tify, in  many  oases,  from  personal  knowledge,  and  not  from  the  report 
of  others,  or  hearsay,  as  affirmed  in  the  written  argument  presented 
by  the  defendant. 

If,  therefore,  the  general  agency  of  John  H.  Brown,  and  his  epnse^ 
quent  authority,  so  far  as  third  persons  were  concerned,  to  make  the 
sale  in  question,  depended  upon  the  recognition  by  Litchfield  of  snoh 
general  agency,  I  could  entertain  no  doubt  of  the  validity  of  the  sale 
in  question.  Bat  in  my  opinion  the  validity  of  that  sale  can  be  sus- 
tained without  any  such  recognition  on  the  part  of  Litchfield. 
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The  fact  is  beyond  qnestion  that  a  subagency  was  established  at 
Ogden,  the  chief  purpose  of  \rhich  was  the  sale  of  Litchfield's  land. 
Does  any  one  question  that  the  office  was  opened  there  with  full  and 
competent  authority,  and  that  Litchfield  knew  of  its  existence  ?  Does 
any  one  question  the  authority  of  John  Brown  to  establish  for  Litch- 
field the  land-office  at  Ogden  ?  The  evidence  is  entirely  satisfactory 
to  me  that  this  office,  and  its  purpose,  was  known  to  Litchfield;  that 
it  was  in  fact  his  office;  and  that,  at  the  death  of  John  Brown,  his 
agents  took  possession  of  the  books,  papers,  etc.,  appertaining  to  it. 

Now,  this  office  was  established  mainly  for  the  purpose  of  selling 
Litchfield's  lands,  and,  connected  therewith,  the  payment  of  taxes, 
the  redemption  of  land  sold  for  unpaid  taxes,  the  collection  of  mon- 
eys due  Litchfield  on  sales,  etc.  The  office  was  placed  in  charge  of 
John  H.  Brown.  No  notice  was  given,  as  it  appears,  even  by  general 
publication,  of  any  restriction  upon  his  authority.  Now,  what  might 
third  persons  dealing  with  John  H.  Brown,  nnder  such  circumstances, 
assume  as  to  bis  power  to  make  sales,  and  receive  money  upon  sales  ? 
J.  H.  Brown  was  clearly  not  a  special  agent.  He  was  not  authorized 
to  do  some  one  particular  act  for  his  principal. — such  as  to  sell  some 
one  tract  of  land,  or  to  execute  a  deed,  or  to  collect  a  given  sum  of 
money,  or  to  redeem  particular  land  from  sale.  He  was  a  general 
agent,  with  power  to  do  any  and  all  acts  within  the  scope  of  the  bus- 
iness committed  to  him.  Had  third  persons  not  a  clear  right  to  as- 
sume that  he  was  empowered  to  sell  Litchfield's  land,  and  to  recieve 
money  in  payment,  or  part  payment,  of  the  same  ?  Was  the  sale  of 
land  not  within  the  scope  of  that  business?  Nay,  was  it  not  the 
chief  purpose  for  which  that  agency  was  established,  and  had  third 
persons  not  a  right  to  assume  that  the  person  placed  in  charge  of  it 
was  empowered  to  do  what  it  was  the  leading  purpose  of  the  office  to 
accomplish  ? 

This  agent  performed,  without  special  authorization,  all  the  other 
duties  of  the  office.  He  paid  taxes;  collected  and  remitted  money; 
made  affidavits  as  agent ;  purchased  lumber  for  repairs ;  deposited 
in  the  bank  the  money  of  his  principal,  and  remitted  the  same;  kept 
the  books;  made  monthly  reports. — in  a  word,  did  anything  and  ev- 
erything pertaining  to  the  office  at  Ogden.  No  one  questions  that  he 
had,  by  virtue  of  his  office,  authority  to  do  all  these  things.  Were 
purchasers  of  land  to  take  notice,  without  any  warning  whatever, 
that  the  one  thing  this  agent  could  not  do  without  special  authority 
was  the  very  thing-  that  the  office  was  mainly  established  to  accom- 
plish, namely,  the  sale  of  his  principal's  land  ?  If  a  merchant,  at  a 
distance,  should  establish  a  house  for  the  sale  of  merchandise,  and 
pat  it  in  charge  of  an  agent,  would  not  that  agent  have  full  power  to 
make  all  sales  within  the  ordinary  scope  of  that  business,  and  accord- 
ing to  its  usages  ?  In  snch  case,  would  any  instructions  to  the  agent, 
not  notified  to  third  persons,  restraining  his  authority  to  sell,  or  di- 
recting his  manner  of  making  sales,  contrary  to  the  nsages  of  the 
v.27F.no.  14—57 
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trade,  be  of  the  least  avail  in  respect  of  the  validity  of  sales  made  by 
the  agent  to  third  persons  ?    None  whatever. 

It  is  said  by  counsel  that  the  particular  sale  in  this  case  was  not 
reported  to  Litchfield ;  that  it  was  never  ratified  or  approved  by  him ; 
that  it  was  contrary  to  his  prescribed  forms  and  terms;  that  it  was 
a  "sale  in  short,"  so  called,  whereas  Litchfield  bad  prescribed  printed 
forms  of  sale  to  his  agents,  etc.  Bat  it  is  not  pretended  that  the 
purchaser  had  any  notice  or  knowledge  whatever  of  any  of  these 
things.  How  could  he  be  affected  by  such  limitations  of  the  agent's 
authority  without  notice?  Did  the  agent,  in  bis  manner  of  selling, 
proceed  contrary  to  the  usages  of  that  business  ?  Was  it  not  within 
the  usual  and  ordinary  scope  of  such  an  office  for  the  agent  to  effect 
the  sale,  make  a  memorandum  of  it  in  writing,  and  receive  the  cash 
payment  ?  If  the  agent  had  authority  to  receive  the  cash  payment, 
and  if  be  did  receive  it,  acting  within  the  scope  of  bis  employment, 
it  would  work  a  manifest  fraud  upon  the  purchaser  to  allow  Litchfield 
to  repudiate  the  sale  on  the  ground  that  the  agent  failed  to  act  ac- 
cording to  his  private  instructions.  It  is  said  that  it  behooves  every 
person  dealing  with  an  agent,  and  knowing  that  he  professes  to  act 
according  to  authority,  and  so  bind  another,  to  look  to  the  authority 
of  the  agent,  and  see  that  he  does  not  transcend  its  limitations. 
This  is  the  law  in  regard  to  special  agencies,  but  it  is  not  the  law  of 
such  an  agency  as  this,  which  was  not  a  particular,  but  a  general, 
agency. 

Litchfield  was  bound  by  all  the  acts  of  J.  H.  Brown  within  the 
scope  of  the  business  of  that  office,  except  in  oases  where  third  per- 
sons had  notice  of  some  restriction  upon  his  authority.  The  giving 
of  assent  to  assignments,  as  the  evidence  shows,  was  a  transaction 
within  the  line  of  its  ordinary  business.  Where  J.  H.  Brown  gave 
such  assent  and  received  payments  from  the  assignee,  Litchfield  is 
estopped,  whether  Brown  accounted  to  him  or  not.  As  to  the  mode 
in  which  the  written  memorandum  of  sale  was  made  and  signed  in 
this  case,  it  is  wholly  immaterial.  John  H.  Brown  was  authorized 
to  sell  the  land.  He  did  sell  it,  and  receive  the  first  payment.  Un- 
der such  circumstances  the  sale  was  binding  without  any  written 
memorandum  at  all.  The  memorandum  in  writing  which  he  gave  to 
the  purchaser  was,  at  most,  only  evidence  of  the  contract.  It  was 
not  essential  to  its  validity,  a  payment  having  been  made.  I  do  not 
mean  to  say  that  a  contract  signed  by  J.  H.  Brown,  exactly  in  the 
way  the  present  one  was  executed,  would  not  be  good  without  any 
payment.  If  it  were  necessary  to  decide  that  question  upon  the  evi- 
dence now  before  me,  I  should  not  hesitate  to  hold  the  execution  of 
the  instrument  sufficient  to  bind  Mr.  Litchfield. 
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FosTEB  V.  City  of  Joliet,* 
(OCreuit  Court,  IT.  D.  IKnoi*.    June  »,  1886.) 


In  Equity. 

Jamet  L.  High,  for  complainant. 

Bery.  Olin  and  Dent,  Black  d  Cratty  Bros.,  for  defendant. 

Blodgett,  J.  The  bill  in  this  case  oharges  that  on  the  fifteenth 
day  of  March,  1880,  a  contract  was  made  between  one  Jesse  W.  Starr, 
Jr.,  of  the  first  part,  and  the  defendant  city,  of  the  other  part,  by 
which  Starr  agreed  to  construct  and  maintain,  in  the  most  substan- 
tial and  workman-like  manner,  subject  to  the  inspection  and  approval 
of  the  city  council  of  defendant,  an  eflfective  system  of  water-works, 
to  supply  the  city  and  citizens  of  Joliet  with  water  for  domestic,  man- 
ufacturing, sanitary,  and  fire  purposes,  and  for  that  purpose  to  put 
down  one  or  more  artesian  wells,  or  as  many  as  should  be  required 
to  furnish  at  least  500,000  gallons  daily,  and  to  put  down,  from  time 
to  time,  new  artesian  wells,  so  as  at  all  times  to  furnish  the  city  and 
citizens  an  ample  supply  of  water,  and  to  a  depth  that  would  insure 
water  of  a  good  quality;  that  he  would  construct  a  reservoir  with  a  ca- 
pacity of  at  least  2,500,000  gallons,  which  should  be  entirely  protected 
from  surface  water,  into  which  the  water  from  such  artesian  well  should 
be  conducted ;  that,  if  necessary,  he  would  construct  a  stand-pipe  of 
sufficient  height  into  which  the  water  should  be  pumped,  and  from 

>Bdited  by  Bossell  H.  Cartla,  Esq.,  of  the  Oliicago  bar. 
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1.  MuNiciPAii  Corporation— CoNTKACT  to  BvmD  Watbr-Works— REsciesioK.  j 

A  contract  by  which  one  B.  promises  a  municipality  to  construct  and  op- 
erate water- works,  and  which  contains  the  provision  that,  "in  case  of  failure  ( 
of  the  party  of  the  first  part  to  construct  or  maintain  said  water-works  as  i 
herein  agreed,  the  rights  and  franchises  hereby  granted  to  him  shall  cease  i 
and  determine,"  is  not  rescinded  by  ex  parte  action  of  the  municipality,  e.  g., 
by  a  resolution  of  its  city  council,  without  judicial  proceedings. 

2.  Sake — ExTBHSioir  of  Tuns  for  Perfobmancb — Injtjnctiow  aoaihst  Mo- 

HICrPALITY. 

Where  one  S.  agrees  with  a  municipality  to  construct  and  operate  water- 
works to  supply  water  to  the  public  by  a  contract  which  contains  the  forfeit- 
ure clause  set  forth  in  the  preceding  head-note,  and  which  does  not  make 
time  the  essence  of  the  contract,  and  S.  and  his  assignees  construct  and  put 
■  in  operation  water-works  not  complying  with  the  contract,  and  the  non-per- 
formance of  the  contract  is  due  largely  to  the  acts  of  both  parties,  and  in  part 
to  unsnccessful  experiments  authorized  by  the  municipality,  held,  (1)  that 
S.  and  his  assignees  are  entitled,  before  they  are  liable  to  a  forfeiture  of  their 
rights  under  the  contract,  to  a  reasonable  time  in  which  to  perform  it;  (3) 
that  an  injunction  lies  to  restrain  the  municipality  from  interference  with 
the  pipes  laid,  or  to  be  laid,  by  8.  and  his  assignees  during  the  extension  of 
time  granted  to  them. 
8.  CJoNTRAcrr— What  ib  Pbrforuancb. 

Where  one  contracts  to  supply  water  from  artesian  wells,  supplying  water 
from  other  sources  equally  good  ot  better  is  not  compliance  with  his  con- 
tract 
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which  it  should  he  distributed  lurough  the  street  mains;  that  he 
would  furnish  and  lay  down  eight  miles  of  street  mains,  of  such  di- 
ameter as  the  city  counsel  should  approve,  but  not  to  exceed  ten  inches, 
nor  be  less  than  four  inches,  in  diameter,  with  all  needful  valves  and 
stop-gates,  on  which  should  be  placed  50  two-way  fire  hydrants,  to  be 
located  by  the  city ;  and  that  such  water-works  should  be  sufficient 
to  throw,  at  one  time,  a  one  and  one-fourth  inch  stream  of  water,  at 
least  100  feet  high,  from  any  five  hydrants;  that  he  would  furnish, 
and  put  into  complete  working  order,  pumping  machinery,  to  consist 
of  at  least  two  sets  of  first-class  engines,  and  two  sets  of  first-class 
boilers,  which  should  have  a  pumping  capacity  of  at  least  3,000,000 
gallons  in  24  hours;  that  he  would  supply  private  citizens  along  the 
line  of  the  street  mains  with  water  at  certain  rates  stipulated  in  the 
contract. 

In  consideration  of  this  undertaking  on  the  part  of  Starr  the  city 
agreed  to  give  the  water  company  exclusive  rights  in  its  streets  for 
30  years  for  water  purposes,  with  the  proviso  that,  in  case  of  fail- 
ure to  construct  or  maintain  such  water-works,  the  rights  and  fran- 
chises granted  should  cease  and  determine;  that  the  city  would  pay 
for  the  50  fire  hydrants  provided  by  the  contract  to  be  located  on  the 
street  mains  an  annual  rental  of  17,000,  payable  in  equal  quarterly 
installments;  that  the  city  would  pass  all  needful  ordinances  to  pre- 
serve the  purity  of  the  water,  and  protect  the  machinery  of  the  water- 
works from  injury  by  malicious  persons,  and  to  prevent  waste  of 
water ;  that,  in  cases  of  change  of  grade  of  the  streets,  the  city  would 
pay  the  cost  of  relaying  the  water  mains  and  pipes.  It  was  further 
agreed  that  Starr  should  extend  the  mains  beyond  the  stipulated  eight 
miles  as  fast  as  he  could  obtain  an  assured  income  of  at  least  $1,500 
per  annum  per  mile,  and  to  place  five  fire  hydrants  on  each  additional 
mile  of  main,  if  so  requested  by  the  city,  for  which  the  city  was  to 
pay  an  annual  rental  of  $40  for  each  hydrant.  It  was  further  agreed 
that  Starr  should  commence  work  within  60  days  from  the  date  of 
the  contract,  and  complete  the  same  within  one  year  after  such  60 
days. 

By  a  supplemental  agreement  made  June  7,  1880,  it  was  agreed 
that  there  should  be  ten  miles  of  street  mains  instead  of  eight,  and 
that  the  number  of  fire  hydrants -located  on  such  mains  should  be 
sixty  instead  of  fifty;  that  the  size  of  the  street  mains,  within  the 
limits  of  four  and  sixteen  inches  in  diameter,  should  be  designated 
on  a  map  to  be  prepared  by  Starr,  and  by  him  presented  to  the  chair- 
man of  the  then  committee  on  water-works  of  the  city  council,  and 
the  sizes  indicated  on  such  map  should  be  subject  to  modification 
within  the  limits  of  four  and  sixteen  inches,  within  five  days  after  the 
presentation  of  such  map  to  the  chairman  of  such  committee;  and 
that  the  annual  rental  of  the  fire  hydrants  should  be  $8,500,  paya- 
ble in  equal  quarterly  installments ;  and  by  a  further  supplemental 
contract,  dated  October  9,  1880,  it  was  provided  that,  in  lieu  of  ar- 
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tesian  wells  provided  for  in  the  original  contract,  Starr  might,  at  his 
election,  aapply  the  city  with  spring  water  from  springs  on  and  in 
tbe  vicinity  of  the  Brown  farm,  just  east  from  the  Ilowell  gravel  pit, 
snch  springs  of  water  to  be  thoroughly  protected  from  surface-water 
drainage  and  surface  impurities  of  all  kinds,  the  stream  from  such 
springs  to  be  banked  so  as  to  keep  the  surface  water  therefrom;  but 
this  change  in  the  source  of  supply  was  not  to  dispense  with  the  reser* 
voir  provided  for  by  tbe  original  contract,  nor  in  any  way  relieve 
Starr  from  any  of  the  other  covenants  in  his  contract ;  and,  if  the 
springs  should  not  supply  the  quantity  of  water  required  by  the  orig- 
inal contract,  artesian  wells  were  to  be  sunk,  as  required  by  the  orig* 
inal  contract. 

Starr  entered  upon  the  performance  of  the  contract;  constr acted 
the  reservoir  and  stand-pipe ;  laid  10  miles  of  mains  in  the  streets, 
and  of  the  sizes  designated  upon  tbe  map  duly  presented  to  the  water- 
works committee  of  the  city  council ;  and  furnished  and  put  in  pump- 
ing machinery,  engines,  and  boilers;  and  np  to  about  the  twelfth  of 
December,  1881,  was  actively  engaged  in  the  oonstroetion  of  the 
works  as  provided  for  in  the  contract.    . 

It  is  further  charged  that,  in  November  or  December  of  tbe  year 
1880,  Starr  caused  a  corporation  to  be  organized  by  the  corporate 
same  of  "The  City  of  Joliet  Water- works  Company,"  and  assigned 
to  sach  corporation  said  contract  with  the  city,  and  all  his  rights  and 
privileges  and  interest  therein,  and  sold  and  transferred  to  said  com- 
pany all  the  machinery,  reservoirs,  water-pipes,  hydrants,  real  estate, 
water-rights,  etc.,  then  owned  or  possessed  by  him  pertaining  to  such 
contract;  that  said  water-works  company,  on  the  ninth  of  December, 
1880,  made  and  delivered  to  the  Guaranty  Trust  &  Safe  Deposit 
Company  of  Philadelphia  a  mortgage  upon  all  its  lands,  tenements, 
and  water-works  then  owned,  or  thereafter  to  be  acquired,  with  all 
its  pipes,  machinery,  pumps,  pumping  engines,  engine-houses,  and 
equipments,  for  the  purpose  of  securing  tbe  payment  of  280  bonds  of 
said  company  for  tbe  sum  of  $500  each,  bearing  date  on  said  ninth 
day  of  December,  payable  to  the  said  Guaranty  Trust  &  Safe  Deposit 
Company  on  the  first  day  of  July,  1910,  with  interest  at  the  rate  of 
6  per  cent,  per  annum,  payable  on  the  first  days  of  January  and 
July  of  each  year ;  that  such  bonds  were  placed  upon  the  market, 
and  sold  to  purchasers  for  value ;  that  default  was  made  in  payment 
of  interest  on  said  bonds,  and  a  bill  filed  in  this  court  to  foreclose 
the  mortgage ;  and  such  proceedings  had  under  such  bill  that  a  sale 
was  made  of  the  mortgaged  property,  and  complainant  Foster  became 
tbe  purchaser  at  said  property  for  and  on  account  of  the  owners  and 
holders  of  said  bonds,  who  joined  with  him  as  complainants  in  this 
ease;  and  that  said  Foster  had  been  put  in  possession  of  the  prop- 
erty under  said  purchase  by  order  and  decree  of  this  court,  and  has 
since  Angust,  1883,  had  possession  and  control  of  said  water-works, 
and  of  tbe  property,  engines,  machinery,  resei-voirs,  pumps,  and  pipes 
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pertaining  thereto ;  that  said  Foster,  in  behalf  of  the  parties  Inter- 
ested  as  purchasers,  had  expended  large  sums  of  money  in  improving 
and  repairing  the  works,  and  in  sinking  a  new  well,  from  which  an 
ample  supply  of  pure  water  in  excess  of  the  amount  called  for  by  the 
contract  is  now  obtained.        > 

The  bill  further  alleges  that  in  December,  1881,  the  <;ity  council 
of  the  defendant  city  adopted  a  resolution  declaring  that  all  the 
rights  and  privileges  of  Starr  ander  his  contract  were  revoked,  for- 
feited, and  determined;  that  notwithstanding  such  water- works  com- 
pany had  been  in  possession  and  control  of  said  water-works  more 
than  a  year  prior  to  the  passage  of  such  resolution,  and  that  com- 
plainant, Foster,  was  a  purchaser  under  the  sale  made  by  this  court, 
and  has  been  in  possession  of  such  water-works  since  Aagnst,  1883, 
and  has,  with  the  knowledge  of  the  city  authorities,  expended  large 
sums  of  money  in  the  repair  and  improvement  of  the  water-works, 
yet  the  city  council  of  the  defendant  city,  on  the  twenty-third  of 
July,  1S84,  adopted  resolutions  directing  proceedings  to  be  instituted 
to  prevent  the  complainant  from  farther  operating  snch  water-works 
in  the  city,  and  from  repairs,  of  said  works,  and  the  pipes  pertaining 
thereto  in  the  streets  of  the  city,  and  to  force  said  Foster,  as  the  rep- 
resentative of  the  purchasers  of  said  property,  to  abandon  the  same  to 
the  city,  or  some  other  person,  at  a  nominal  price. 

The  prayer  of  the  bill  is  that  the  defendant  city  be  restrained  from 
commencing  any  suit  or  proceeding  having  for  its  object  the  forfeit- 
ure of  the  contract  in  question,  and  from  interfering  with  or  molest- 
ing the  complainant  in  the. use  of  the  streets  of  the  city  for  water- 
works purposes  under  the  contract. 

The  answer  admits  the  making  of  the  contract  in  question;  that 
Starr  commenced  the  construction  of  the  water- works  under  the  con- 
tract; but  avers  that  he  did  not  complete  the  same  within  the  stipu- 
lated time;  that  he  did  not  obtain  an  adequate  supply  of  water  from 
the  springs  mentioned  in  the  supplemental  contract  of  October,  1880, 
and  did  not  sink  artesian  wells  to  supply  the  quantity  of  water  called 
for  by  the  original  and  supplemental  contract ;  that  the  works  were 
not  adequate  to  supply  water  for  fire  purposes;  that  there  was  not 
power  adequate  to  throw  streams  of  water  from  the  five  hydrants  to 
the  height  called  for  by  the  contract;  that  the  city  refused  to  accept 
the  works  as  constructed,  and  adopted  resolutions  declaring  all  rights 
under  the  contract  forfeited.  The  answer  further  charges  that  the 
water  supply  since  the  complainant,  Foster,  obtained  control  of  the 
works  has  not  been  pure  nor  healthful,  nor  in  such  quantity  as  the 
necessities  of  the  city  require ;  that  the  reservoir  has  not  the  capacity 
called  for  by  the  contract;  that  impure  surface  water  is  freely  ad- 
mitted thereto,  and  the  water  pumped  from  the  well  tainted  thereby, 
and  charges  that  it  was  the  purpose  of  Starr  and  of  the  water-works 
company,  while  in  charge  of  the  works,  to  impose  upon  the  city  an 
insufficient  water  supply  system,  and  impose  water  saoh  as  was  not 
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contemplated  by  the  original  contract,  and  the  supplemental  contract 
thereto;  and  that  the  complainant  also  has  failed  since  he  came 
into  control  of  the  water-works  to  materially  improve  the  water  sup- 
ply, either  in  quantity  or  quality,  or  to  so  improve  the  pumping  ma- 
chinery and  pipes  as  to  make  a  safe  and  reliable  water  system  for 
fire  purposes. 

A  replication  was  filed  to  this  answer,  and  the  case  has  proceeded 
to  proof  and  final  hearing. 

The  position  of  the  complainants  ii  that  they  and  their  predeees- 
sora  have  so  far  complied  with  the  substantial  features  that  they 
should  be  allowed  to  maintain  and  extend  their  water  system  so  as 
to  meet  the  demands  of  the  residents  of  the  city  in  the  more  densely 
populated  area,  and  that  they  should  be  permitted  to  enjoy  the  ex- 
clusive right  to  use  the  streets  of  the  city  for  water  purposes  which 
was  granted  to  Starr  under  the  contract,  and  which  the  complainants 
claim  as  successors  and  assigns  of  Starr;  while  the  contention  of 
the  defendant  is  that  Starr,  the  company,  and  the  complainants  have 
all  fallen  so  far  short  of  a  compliance  with  the  terms  of  the  contract 
as  to  justify  the  defendant  in  treating  the  contract  as  forfeited,  and 
denying  to  the  complainant  any  rights  in  it. 

The  proof  shows  that  about  November  8,  1881,  notice  was  given 
by  the  water-works  company  to  the  mayor  and  city  council  of  the 
city  that  the  water-works  were  completed,  and  ready  for  operation, 
and  that  soon  after  such  notice  a  public  exhibition  or  test  of  the  ca- 
pacity of  the  works  to  throw  a  stream  of  water  from  the  five  hydrants 
was  made,  which  showed  that  they  were  not  capable  of  throwing 
water  to  a  height  much  exceeding  86  feet.  Starr  attributed  this  fail- 
ure to  a  lack  of  power,  and  proposed  to  put  in  another  set  of  boil- 
ers, increasing  the  boiler  capacity  one-half,  upon  being  advised  that 
the  works  would  then  be  satisfactory  to  the  council.  But  there  is 
also  proof  in  the  case  showing  quite  satisfactorily  that  one,  if  not  the 
principal,  reason  of  the  failure  of  the  works  to  comply  with  the  test 
called  for  by  the  contract  was  that  the  mains  were  too  small,  over 
seven  miles  of  the  ten  miles  of  main  pipe  laid  being  only  four  inches 
in  diameter;  and  it  is  insisted  that  the  defendant  city  is  equally  re- 
sponsible with  Starr  for  this  small  size  of  the  main  pipe,  because  the 
size  of  the  pipe,  between  a  minimum  of  four  inches  and  a  maximum 
of  sixteen  inches  in  diameter,  was  to  be  decided  by  the  committee  of 
the  city  eonncil  within  five  days  after  the  map  of  the  location  of  the 
mains  should  be  presented  to  the  chairman  of  the  committee,  and 
that  such  map  was  duly  presented,  and  no  fault  found  or  change  in- 
sisted npon. 

I  think  it  may  be  taken  as  established  by  the  proof  that  these 
water-works,  as  constructed  by  Starr,  or  under  his  supervision,  at  the 
time  the  city  was  asl^ed  to  accept  them,  in  November,  1881,  did  not 
eonform  to  and  fill  the  conditions  of  the  contract.  The  spring  on  the 
Brown  farm  was  foand  to  be  wholly  inadequate  to  furnish  the  supply 
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of  500,000  gallons  per  day  called  for  by  the  contract,  and  no  artesian 
well  was  sank,  or  steps  taken  to  sink  one,  for  the  purpose  of  supply- 
ing  the  deficiency.  The  reservoir,  while  large  enough  to  hold  the 
required  quantity  pf  2,500,000  gallons,  was  not  made  sufficiently  tight 
to  prevent  tiie  flow  or  percolation  of  surface  water  into  it,  and  was 
not  so  guarded  by  embankments,  or  otherwise,  as  to  prevent  water 
from  the  surrounding  surface  from  overflowing  or  running  into  it. 
The  want  of  sufficient  power,  or  the  small  size  of  the  mains,  or  both 
causes  combined,  made  it  impossible  to  throw  water  from  the  fire 
hydrants  to  the  height  stipulated ;  but  the  proof  also  shows  that  Starr 
and  the  company  expended  over  $107,000  on  the  construction  of  the 
works,  and  that  the  complainants  have,  since  they  purchased  the 
property,  expended  ovM  $31,000  more  in  repairs  and  improvements; 
and  that  the  property  is  now  in  a  much  better  condition  than  it  was 
at  the  time  that  Starr  made  his  experiments  or  tests. 

The  action  of  the  city  council,  by  the  adoption  of  the  resolution 
of  December  12,  1881,  declaring  the  contract  forfeited,  cannot  be 
considered  as  effective  to  work  a  total  rescission  of  the  contract,  and 
to  put  Starr  and  those  claiming  under  him  in  the  position  of  in- 
truders, and  divest  them  of  all  rights  under  the  contract.  The  for- 
feiture cla  use  of  the  contract  is :  "  In  case  of  failure  of  the  party  of 
the  first  part  *  *  *  to  construct  or  maintain  said  water-works 
as  herein  agreed,  the  rights  and  franchises  hereby  granted  to  him 
shall  cease  and  determine."  This  clause  does  not  enable  one  party 
only  to  the  contract  to  set  it  aside,  and  end  it,  of  his  own  will.  The 
contract,  under  this  clause,  may  be  terminated  for  failure  to  con- 
struct or  maintain  the  proposed  water-works,  but  it  must  be  done  on 
some  equitable  basis,  in  which,  as  far  as  possible,  justice  may  be 
done  to  both  parties ;  and  hence  the  ex  parte  act  of  the  city  declaring 
the  contract  forfeited  did  not  forfeit  it,  nor  terminate  the  rights  of 
the  water-works  company  in  the  city  under  the  contract. 

If  the  city  authorities,  in  the  fall  of  1881,  were  dissatisfied  with 
the  work  as  then  constructed,  at  the  time  when  Starr  announced  them 
to  be  completed  according  to  the  contract,  a  bill  in  equity  might  have 
been  filed  at  once  asking  for  a  rescission  of  the  contract  on  the  proper 
terms;  but  the  city  neglected  to  file  such  a  bill;  allowed  the  com- 
plainants, or  those  whom  they  represent,  to  expend  over  $30,000  in 
improvements  upon  the  works;  dealt  with  the  complainants  as  the 
owners  of  the  works;  accepted  water  for  the  use  of  the  public  schools, 
police  head-quarters,  and  the  city-hall,  and  paid  for  tbe  same  without 
complaining;  and  only  just  before  the  filing  of  this  bill  did  the  city 
intimate  any  intention  to  resort  to  judicial  proceedings  for  the  par- 
pose  of  excluding  the  complainant,  and  those  whom  be  represents, 
from  the  streets  of  the  city.  Litigation  was,  however,  initiated  by 
the  complainant,  and  it  is  undoubtedly  the  dutjr  of  this  court  to  de> 
eide  what  tbe  equitable  rights  of  the  parties  are  under  the  existing 
facts. 
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The  proof  satisfies  me  that  the  engines,  pnmps,  and  machinery  are 
now,  and  were  at  the  time  this  bill  was  tiled,  adequate  to  pump  the 
maximum  supply  of  water  called  for  by  the  contract;  that  the  reser- 
voir is,  in  fact,  larger  tban  required  by  the  contract,  but  is  not  now, 
and  perhaps  has  never  been,  properly  protected  from  surface  water. 
The  size  of  the  mains,  which,  as  it  is  claimed,  so  largiely  contribute 
to  the  insufficiency  of  the  water-works  for  fire  purposes,  is,  I  think, 
so  far  attributable  to  the  joint  action  of  the  two  parties  that  the  city 
cannot  allege  it  as  a  ground  of  forfeiture. 

It  is  true  that  Starr  agreed  that  the  works  should  be  sufficient  to 
throw  water  from  five  hydrants  at  a  time,  to  a  height  of  lOO*  feet; 
but  if  the  defect  in  the  performance  of  the  works  in  this  regard  comes 
from  the  fact  that  the  mains  are  too  small,  thus  increasing  the  fric- 
tion of  the  water  column  to  such  an  extent  that  the  force  of  the  en- 
gines is  wasted  or  lost,  as  some  of  the  defendant's  expert  witnesses 
testify,  then  it  may  be  said  that  Starr  should  have  known  of  this  de- 
fect, and  was  bound  to  remedy  it  within  a  reasonable  time,  notwith- 
standing the  city  authorities  were  informed  of  the  size  of  the  water 
mains,  and  did  not  object,  but  the  acquiescence  of  the  city  author- 
ities in  the  size  of  the  mains  put  in  makes  the  mistake  a  mutual  one, 
and  neither  party  should  take  advantage  of  it.  The  chief  difficulty 
I  have  encountered  in  the  case  is  the  fact  that  the  contract  required 
that  artesian  wells  should  be  sunk  to  procure  the  water  supply. 
Since  the  complainant,  Foster,  has  had  possession  of  the  works  a 
well  about  30  feet  deep  has  been  sunk,  which  would  seem,  from  the 
proof,  to  furnish  an  ample  supply  of  water ;  bat  it  is  not  an  "artesian 
well,"  as  that  term  is  asually  understood  and  define^.  In  Ure's 
Dictionary  of  Arts,  Manufactures,  and  Mines  an  "artesian  well"  is  de- 
fined to  be  "a  well  or  bore-hole,  in  which  water  is  obtained  by  means 
of  a  perforation  bored  vertically  down  through  impermeable  strata, 
into  underlying  strata  of  a  more  or  less  permeable  character,  such 
stratum  to  be  charged  with  water.  •  *  •  Properly  speaking,  an 
artesian  well  is  one  in  which  the  water  from  the  lower  stratum  rises 
above  the  surface  of  the  superincumbent  impermeable  strata,  but,  by 
extension,  the  phrase  has  been  applied  of  late  years  to  any  wells  in 
which  waters  of  the  lower  stratum  are  enabled  to  rise  sufficiently  near 
to  the  surface  to  allow  of  their  being  economically  used."  That  is  to 
say,  an  artesian  well  need  not  be  a  flowing  well,  but  the  water  must 
come  from  beneath  the  impermeable  stratum,  so  as  to  be  uncon- 
taminated  by  surface  matter.  Thus,  the  city  of  London  contains  a 
large  number  of  so-called  "artesian  wells,"  sunk  through  the  "Lon- 
don clay,"  as  it  is  termed,  and  through  the  rock  underlying  this  clay, 
into  the  chalk  formation,  where  the  water  is  found ;  but  these  wells 
do  not  overflow,  the  water  being  obtained  from  them  by  pumps. 
The  well  sunk  by  complainant,  while  it  passes  through  a  compara- 
tively  thin  layer  of  clay,  cannot,  I  think,  be  called  an  "artesian 
well;"  the  stratum  of  clay  overlying  the  water-bearing  stratum  of 
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gravel  not  being  thick  enongh,  nor  shown  to  be  extensive  enough,  to 
make  it  certain  that  objectionable  surface  seepage  will  not  at  times 
contaminate  the  water. 

By  the  supplemental  contract  of  October,  1880,  the  parties  so  far 
waived  the  obligation  to  put  down  artesian  wells  as  to  accept,  or  agree 
to  accept,  the  water  from  a  spring  or  springs,  provided  snch  spring 
or  springs  should  furnish  a  sufficient  supply  of  water;  but  if  the  sup- 
ply was  not  sufficient,  then  a  resort  was  to  be  had  to  artesian  wells. 
Having  authorized  Starr  to  use  this  spring  water  instead  of  artesian 
wells,  he  was  justified  in  making  a  trial  of  the  springs;  and  it  was 
not  right  or  equitable  for  the  city  to  forfeit  the  contract  because  the 
experiment  with  the  spring  was  a  failure,  but  time  should  have  been 
given  Starr,  or  the  water  company,  to  bore  an  artesian  well;  but,  in- 
stead of  doing  this,  the  city  declared  the  contract  forfeited,  and  re- 
fused to  pay  the  hydrant  rent,  and  thereby  precipitated  a  financial 
failure  upon  the  water  company,  and  left  the  bondholders  no  alter- 
native but  to  foreclose  their  mortgage,  and  take  the  water-works  in 
the  condition  in  which  Starr  and  the  company  left  them.  Since  that 
time  the  city  has  persistently  denied  all  rights  to  the  complainant 
and  the  company,  and  has  placed  them  by  its  action  where  they  could 
not  safely  proceed  to  complete  the  works  without  some  judicial  decis- 
ion defining  the  rights  of  both  parties.  If  the  city  at  the  time  it 
passed  the  resolution  declaring  the  Starr  contract  forfeited  had  filed 
a  bill  in  equity  asking  to  have  the  forfeiture  enforced,  I  have  no  doubt 
a  court  of  equity,  under  the  circumstances,  would  have  given  the 
water  company  sufficient  time  to  comply  with  the  contract,  and  only 
decreed  a  forfeiture  after  the  expiration  of  such  time,  in  case  the  work 
was  not  substantially  completed  as  required  by  the  contract ;  because 
equity  abhors  a  forfeiture,  and  a  court  of  equity  would  not  have  en- 
forced the  forfeiture  of  this  contract,  and  of  the  privileges  granted 
and  money  expended  under  it,  without  giving  a  suitable  opportunity 
to  the  party  to  fulfill  it.  So,  now,  with  both  parties  before  it,  this 
court,  under  the  present  bill,  should,  I  think,  give  the  complainant 
time  to  sink  an  artesian  well  or  wells;  and  complete  or  repair  the 
reservoirs  so  as  to  exclude  surface  water;  and  to  relay  its  mains,  as  far 
as  necessary,  so  as  to  obtain,  without  dangerous  pressure,  the  requisite 
head  to  throw  water  from  the  hydrants  to  the  height  of  100  feet,  as 
required  by  the  contract. 

It  is  urged  that  the  water  in  the  well  sunk  by  the  complainant, 
from  which  the  present  supply  is  obtained,  is  as  good,  if  not  better, 
than  water  from  other  artesian  wells  which  have  been  bored  in  that 
city,  but  this  court  cannot  make  a  new  contract  between  these  par- 
ties. They  have  stipulated  for  artesian  well  water,  and  the  court  can- 
not compel  the  city,  or  its  inhabitants,  to  accept  anything  else. 

My  conclusion  is  that  complainants  stand  in  snch  a  position  that 
they  have  the  right  now  to  go  on  and  complete  the  works,  and  that 
no  forfeiture  should  be  allowed  or  enforced  until  they  have  bad  a  rea- 
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sonable  time  to  do  so.  The  delays  in  completing  the  work,  while  a 
breach  of  the  letter  of  the  contract,  are  not  saoh  as  should  work  a 
complete  forfeiture  of  all  rights  acquired  and  money  spent  under  it. 
Time  was  not  made  the  essence  of  the  contract,  and  the  present  sit- 
uation of  either  party  is  not  such  as  to  entitle  the  city  to  insist  upon 
a  forfeiture.  There  is  no  proof  that  the  city  has  lost  anything  by 
the  delay,  or  that  the  complainants  cannot  now  go  on  and  fulfill  the 
contract.  A  decree  may,  therefore,  be  entered  declaring  that  the 
complainant  is  lawfully  in  possession  of  the  streets  of  the  city  for 
water  purposes  under  the  provisions  of  the  Starr  contract,  and  enjoin- 
ing the  city  from  interfering  with  the  mains  and  pipes  already  laid, 
and  with  the  further  extension  of  such  pipes  and  mains;  but  that 
complainant  shall,  within  the  next  12  months,  sink  an  artesian  well 
or  wells,  from  which  to  obtain  an  adequate  supply  of  water  for  the 
purposes  of  the  city  as  called  for  by  the  contract;  and  shall  repair 
and  protect  the  reservoir  so  as  to  fully  exclude  the  surface  water 
therefrom;  and  shall  also  make  the  works  efifective  so  as  to  throw  the 
water  from  the  fire  hydrants  to  the  height  called  for  by  the  contract; 
and  the  court  will  retain  the  case  until  the  expiration  of  such  13 
months,  or  until  the  contract  shall  be  substantially  complied  with  at 
an  earlier  day,  when  the  final  decree  will  be  entered. 


Adams  and  others  v.  May  and  others. 
(CTrottrt  Court,  S.  D.  Iowa.    June  Term,  1886.) 

1.  FaxTNIIBSHIP— SCITS  TH  FlKK  Namk. 

A  partnership  cannot  institute  a  suit  in  the  firm  name  alone  in  the  United 
States  courts.    The  name  of  each  member  of  the  firm  must  be  set  forth. 
i.  CouBT»— State  mtd  Fbdebal — Removal  or  Cacses— Afitidatit. 

An  aflSdavit  for  the  removal  of  a  canse  which  states  that  a  certain  firm  is  a 
resident  of  a  diSereat  state  from  the  one  in  which  the  defendant  resides,  is 
insufficient;  the  name  and  residence  of  each  member  of  the  firm  should  be 
clearly  stated. 

At  Law.  Motion  to  remand  to  circuit  court,  Wapello  county, 
Iowa. 

Sweeney  d  Walker,  Murphy  d  Oould,  and  D.  C.  Beaman,  for  plain- 
tiffs. 

W.  W.  Cory  and  Sloan,  Work  d  Brown,  for  defendants,  intervenors. 

Lots,  J.  The  jurisdictional  facts  do  not  sufficiently  appear  in 
this  case.  This  being  a  court  of  special  jurisdiction,  it  is  necessary 
that  the  facts  which  give  the  court  judicial  power  should  clearly  ap- 
pear. There  should  be  nothing  indefinite,  uncertain,  or  doubtful  in 
the  statement  of  the  facts  upon  .which  the  jurisdiction  depends.    It 


i 


Digitized  by 


Google 


^ 


908  FEDERAL  REPORTER. 

is  the  constant  practice  of  this  conrt  to  remand  canses  where  the 
jurisdiction  here  is  doubtfal.  The  reasons  for  this  practice  are  co- 
gent  and  conclusive.  In  cases  like  the  present  there  is  no  doubt 
about  the  jurisdiction  of  the  state  courts.  Instead,  therefore,  of  re- 
taining  such  cases  here,  and  going  through  the  forms  of  trial  at  great 
cost  and  delay,  we  prefer,  when  the  jurisdiction  of  this  court  is  at  all 
doubtful,  to  send  the  parties  back  to  courts  where  the  power  to  hear 
and  determine  their  controversies  is  not  questionable. 

Moreover,  it  is  highlj  inconvenient,  as  well  as  expensive,  to  par> 
ties,  to  carry  on  litigation  here,  as  compared  with  the  state  courts. 
In  addition  to  this,  I  may  add  that  the  removal  act  provides  that 
when,  at  any  stage  of  the  case,  it  appears  satisfactorily  to  the  conrt 
that  jurisdiction  does  not  exist,  the  cause  shall  be  dismissed  or  re- 
manded. The  amount  involved  in  this  case  appears  to  be  small.  It 
is  difficult  to  see  why  it  was  brought  here  at  all,  except  for  delayi 
The  expenses  of  the  litigation  in  this  court  will  amount  to  a  large 
proportion  of  the  sum  in  dispute.  It  ought  not  to  be  kept  here  un- 
less the  grounds  of  jurisdiction  are  very  clear.  We  must  look  pri- 
marily to  the  petition  for  removal  for  the  facts  of  jurisdiction. 

The  petition  in  this  case  states,  in  substance,  that  Adams  &  Ck)., 
the  plaintiffs,  are  citizens  of  Pennsylvania.  Bat  who  are  Adams  & 
Go.  ?  Citizenship  cannot  be  predicated  of  a  firm  eo  nomine.  It  is 
settled  that  a  suit  cannot  be  brought  in  this  form  originally  in  the 
courts  of  the  United  States.  The  individual  names  of  the  partners 
must  be  set  out,  and  citizenship  alleged  of  each  and  every  of  them. 
The  state  statute  authorizing  suits  to  be  brought  in  the  partnership 
name  is  inapplicable  here.  No  doubt  a  cause  commenced  in  a  state 
court  in  the  firm  name,  without  giving  the  individual  names,  may  be. 
removed  to  this  court ;  but  the  petition  for  removal  should  state  the 
individual  names  and  citizenship  of  the  members  of  the  firm,  and 
show  that  no  one  of  them  is  a  citizen  of  the  same  state  with  an  ad- 
versary partner  in  the  controversy.  At  all  events,  this  diversity  of 
citizenship  should  appear  in  some  part  of  the  record,  when  the  case 
comes  here  from  the  state  court.  This  nowhere  appears  in  the  pres- 
ent record.  For  aught  that  we  can  see,  some  member  or  members  of 
the  firm  of  Adams  &  Co.  may  be  citizens  of  the  same  state  with  the 
defendants. 

There  are  other  grounds  upon  which  this  cause  might  be  remanded, 
but  it  is  needless  to  state  them. 

Let  an  order  be  entered,  in  accordance  with  the  foregoing  opinion, 
remanding  the  cause  to  the  circuit  court  of  Wapello  county,  Iowa. 
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Boot  v.  Mebbuu. 
(Oireuit  Court,  D.  Nebraska.    June  26, 1886.) 

Pbomipsokt  Notes— OoNBiDKRATiON — OpnoNs  rw  Qbaiw. 

No  recoven^  can  be  had  on  a  promissory  note,  executed  in  the  state  of  Illi- 
nois, where  the  consideration  on  which  it  is  based  arises  from  option  deals  in 
frain,  even  Uiough  the  note  may  be  owned  and  held  by  an  innocent  bona  fid« 
older.  > 

8nit  on  Fromissory  Notes. 
Mr.  Pritchett,  for  plaintiff. 
Lambertson,  Burnliam  d  Holmes,  for  defendant. 

'  Ddndt,  J.  This  suit  is  based  upon  two  promissory  notes,  executed 
and  delivered  by  the  defendant  to  the  parties,  and  for  the  purpose 
hereafter  to  be  stated.  Issues  were  joined,  the  cause  was  tried  be- 
fore a  jury,  and  by  them  a  special  verdict  was  rendered,  on  which 
both  parties  claim  they  are  entitled  to  judgment.  The  one  note  was 
given  by  the  defendant  to  Martin  &  Bennett,  in  the  city  of  Chicago, 
on  the  twenty-fourth  of  February,  1888,  for  the  sum  of  $346.25,  due 
in  one  year  from  that  date.  The  other  note  was  given  to  Thomas 
Bennett,  at  the  same  time  and  place,  for  the  sum  of  $500,  due  in  one 
year  from  the  date  of  the  same.  Both  were  sold  and  transferred  by 
the  respective  payees  to  this  plaintiff,  before  due,  and  without  notice 
of  any  alleged  infirmity.  The  only  defense  interposed  is  that  the 
consideration  on  which  the  notes  were  based  was  an  illegal  one,  the 
same  having  been  given  in  furtherance  of  a  gambling  contract,  better 
known,  perhaps,  as  an  "option  deal"  in  grain.  The  jury,  by  their 
Special  findings,  fully  sustained  the  truth  of  the  matters  on  which  tbe 
defendant  relies  for  his  defense.  The  only  question  neoesKary  to 
consider  here  is,  do  the  facts  relied  on  by  the  defendant  constitute  a 
defense  to  notes  given  under  such  circumstances,  when  the  same  have 
been  transferred,  before  due,  to  an  innocent  bona  fide  purchaser,  wiio 
brings  suit  here  to  enforce  the  payment  thereof?  The  payees  in  the 
note  induced  the  defendant  to  embark  in  "option  dealing"  with  them, 
and  without  any  intention  on  the  part  of  either  to  deliver  any  grain, 
as  provided  by  their  contracts.  The  transactions,  as  they  were  car- 
ried on  from  time  to  time,  led  to  the  payment  of  profits,  and  the  re- 
payments of  losses  sustained  by  the  defendant.  The  venture,  how- 
ever, in  the  end,  proved  quite  disastrous  to  the  defendant,  and  finally 
culminated  in  his  giving  the  notes  in  suit.  At  the  time  the  notes 
were  given  the  laws  of  the  state  of  Illinois  declared  that  notes  given 
for  snch  consideration  should  be  deemed  and  held  void.  If  the 
payees  in  these  notes  had  brought  suit  in  the  state  of  Illinois,  to  en- 
force payment  of  the  same,  the  result  could  not  have  been  eon- 


*See  note  at  end  of  case. 
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sidered  doubtful.  There  would  then  have  been  no  question  of  good 
faith  on  the  part  of  any  one  for  the  court  to  consider.  As  the  laws 
of  the  state  of  Illinois  denounce  such  vicious  transactions,  and  de- 
clare  to  be  void  notes  given  in  connection  therewith,  it  is  not  per- 
ceived how  an  innocent  purchaser  stands  in  any  better  attitude  than 
the  payees,  who  knew  all  about  the  facts  and  participated  in  the 
wrongs.  If  the  notes  were  void  when  given,  they  were  void  for  all 
purposes  and  for  all  time,  and  any  number  of  transfers  would  not  avail 
an  innocent  holder.  If  the  plaintiff  has  any  remedy  against  any  one, 
and  if  be  is  really  an  innocent  purchaser,  for  value,  as  he  claims,  be 
must  seek  his  redress  against  the  parties  who  have  most  likely  sought 
to  use  him  to  accomplish  a  purpose  in  which  they  were  bound  to  fail, 
had  they  sought  relief  in  their  own  names. 

These  findings  entitle  the  defendant  to  judgment  for  costs. 

KOTE. 

Where  the  consideration  of  a  note,  and  the  foundation  of  the  transaction  by  which 
the  note  was  ^ven,  both  rested  on  a  gambling  transaction,  though  the  note  be  negoti- 
able in  form,  it  is  void,  even  in  the  hands  of  a  good-faith  and  innocent  holder  for  value. 
Harper  v.  Young,  (Pa.)  3  Atl.  Rep.  670. 

A  note  given  for  a  consideration  lost  in  a  gambling  transaction  is  an  absolute  nullity, 
(under  Oxle  Iowa,  J?  4028,  4029,)  and  is  void  even  in  the  hands  of  an  innocent  holder. 
Traders'  Bank  of  Chicago  v.  Alsop,  (Iowa,)  19  N.  W.  Bep.  86.}. 

Where  some  of  the  transactions  which  enter  into  the  consideration  of  a  note  are  mere 

niing  transactions,  they  render  tlie  whole  void.    Barnard  v.  Baclchoug,  (Wis.)  6  N. 

.  Rep.  252;  8.  C.  9  N.  W.  Rep.  595. 

When  a  demand  note,  ^iven  as  security  for  a  continuing  option  transaction,  but  valid 
on  its  face,  was  brought  in  the  regular  course  of  business,  and  for  full  value,  23  days 
after  date,  by  one  who  Icnewthe  puyces  of  the  note  dealt  in  options,  and  suspected,  but 
did  not  know,  that  it  had  been  taken  in  some  option  deal,  it  was  lield  (1)  that  the 
note  had  been  negotiated  within  a  reasonable  time ;  and  (2)  that  the  purchaser  was  a 
bona  fide  holder  without  notice,  and  eutitled  to  recover.  Mitchell  v.  Catchings,  23  Fed. 
Eep.  710. 

An  Illinois  statute  provided  that  all  promises,  notes,  bills,  contracts,  etc.,  made  upon 
any  gambling  consideration  should  be  void  ;  that  a  court  of  equity  might  set  aside  any 
such  promise,  etc.;  and  that  no  assignment  of  any  bill,  note,  agreement,  or  other  secu- 
rity, as  aforesaid,  should  in  any  niann)^  afTect  the  remedies  of  any  person  interested 
therein.  The  plaintiff  indorsed  certain  drafts  payable  to  his  order,  staked  them  at  faro 
and  lost.  The  drafts  were  subsequently  transferred  in  the  usual  course  of  business,  and 
without  notice,  and  for  a  valuable  consideration,  to  the  defendant.  In  a  suit  to  cancel 
the  indorsements,  and  to  have  the  drafts  delivered  to  the  plaintiff,  it  was  held  that  the 
indorsements  were  void;  that  the  defendant  acquired  no  title  to  the  drafts;  and  that 
the  plaintiff  was  entitled  to  the  remedy  sought.  Chapin  t.  Dake,  67  IlL  S9S.  But  see 
Poorman  t.  Milla,  39  CaL  346. 
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Gbaiq  ^nd  another.  Partners,  etc.,  v.  McAbthcb  and  another. 

Partners,  etc. 

{Ok-emt  Court,  D.  Miniu»ota.    July,  1886.) 

OOSTRACT— BAtLBOAD  BbIDGE — DAMA0E». 

Ho  question  of  law  appears  to  have  been  raised  in  this  case.  The  damnges 
sought  by  the  defendants  in  their  counter-claim  -were  rejected  as  being  too  re- 
mote, and  Judgment  rendered  for  the  balance  found  due  nlaintiffs  on  their 
contract 

Action  to  recover  the  contract  price  on  an  agreement  to  furnish 
stone  for  mason  work. 
Suit  on  contracts.     Jury  waived. 
Gordon  E.  Cole  and  LewU  <£  Leslie,  for  plaintiflFs. 
Bigelow,  Flandrau  dk  Squires,  for  defendants. 

NsLSON,  J.  On  February  1, 1884,  a  contract  was  entered  into  be- 
tween the  plaintiffs  and  defendants,  by  .which  it  was  agreed  that  the 
plaintiffs  should  furnish  all  the  impost  and  arch  stones  for  the  build- 
ing  of  a  viaduct  over  the  St.  Paul  &  Duluth  Bailroad,  on  Seventh 
street,  in  the  city  of  St.  Paul,  at  the  price  of  $8.50  per  cubic  yard, 
dressed,  and  delivered  F.  0.  B.  at  Mankato,  Minnesota.  "F.  0.  £." 
means  "free  on  board  cars." 

This  contract  is  evidenced  by  the  following  letters : 

"Mankato,  Minn.,  February  1, 1884. 
'^ifeArthur  Bros.,  St.  Paul,  Minn. — Gentlkmen:  We  offer  to  furnish  you 
the  impost  and  arch  stones  for  tfie  viaduct  over  the  St.  Paul  &  Duluth  R.  R., 
on  Seventh  street,  in  St.  Paul,  at  eiglit  dollars  and  fifty  cents  per  cubic  yard, 
dressed,  and  delivered  F.  O.  B.  at  Mankato,  Minn.  We  also  offer  to  furnish 
the  balance  of  the  masonry  required  in  your  contract  with  the  city  of  St.  Paul 
for  the  improvement  of  Seventh  street  (except  coping,  curbing,  and  gutter- 
ing) at  five  dollars  ppr  cubic  yard,  dressed,  or  at  two  dollars  and  fifty  cents 
per  cubic  yard,  undressed,  F.  0.  B.  in  Mankato,  Minnesota. 

"W.  B.  Cbaig  &  Co." 

"St.  Paul,  Minn.,  February  1, 1884. 
"W.  B.  Craig  &  Co.,  Mankato,  Minn. — Gentlemen:  In  answer  to  your 
letter  of  this  day,  we  accept  your  proposition  of  eight  dollars  and  fifty  cents 
per  cubic  yard  for  the  impost  and  arch  stones  for  the  viaduct  over  the  St.  Paul 
&  Duluth  R.  R.,  in  St.  Paul,  dressed,  and  F.  O.  B.  in  Mankato.  As  to  your 
offer  for  the  stone  for  the  balance  of  the  masonry  for  the  Seventh-street  im- 
provement, we  will  answer  at  an  early  day,  and  we  hope  circumstances  will 
be  such  that  we  can  accept  the  same. 

"Very  truly,  MoAbthub  Bbos." 

The  plaintiffs'  offer  of  February  1,  1884,  contained  two  independ- 
ent propositions:  one  to  furnish  impost  and  arch  stones,  and  the 
other  to  furnish  stone  for  balance  of  masonry.  The  first  was  ac- 
cepted, and  on  July  5,  1884,  was  modified,  with  consent  of  parties, 
by  the  following  letter : 


i 


Digitized  by 


Google 


> 


912  FEDERAL  BEPORTEB. 

"Mankato,  Minn.,  July  5, 1884.  / 
"Messrs.  McArthur  Bros.,  Contractors  for  the  Improvement  of  Seventh 
Street  in  and  for  the  City  of  St.  Paul — Gentlemen:  Under  our  agreement 
to  furnisb  you  the  impost  and  arch  stones  for  the  viaduct  over  the  St.  Paul 
&  Duluth  R.  B.  embraced  in  your  contract  for  the  Improvement  of  Seventh 
street,  we  have  gotten  out,  and  have  sliipped  you,  the  gresiter  part  of  about 
forty  impost  stones.  Tliese  were  dressed  to  'lie  on  edge-'  with  the  assent, 
as  we  supposed,  of  the  city  engineer,  but  they  have  been  rejected  by  him, 
and  we  find  it  would  be  difficult  and  tedious  to  get  the  impost  stone  of  dimen- 
sions required  on  natural  beds.  We  therefore  propose  the  following  modi- 
fication of  our  agreement  to  furnish  said  impost  and  arch  stones,  viz.:  That 
part  of  the  impost  stones  below  the  springing  line  of  the  smaller  arch  to  be 
reduced  from  eighteen  inches,  as  now  required,  to  twelve  inches,  and  tliat 
pju-t  of  the  same  below  springing  line  of  large  arch  to  be  reduced  to  ten 
Inches:  you  to  pay  us  two  hundred  dollars  towards  cost  of  dressing  the  re- 
jected impost  stones.  Those  of  them  sent  you,  or  which  may  be  sent,  to  be 
used  as  part  of  stone  for  other  masonry  which  we  are  furnishing  you.  In 
consideration  of  the  foregoing  conditions  being  accepted  by  you,  we  will  get 
out,  dress,  and  load  on  cars  for  you,  at  Mankato,  witliin  seventeen  days,  all  the 
impost  stones  required  for  s.iid  viaduct,  and  the  arch-stones  promptly  there- 
after, as  required  for  the  work;  said  stones  to  be  got  out  and  dressed  to  lie 
on  natural  beds,  and  in  accordance  with  specifications  for  said  work,  and  as 
directed  by  said  city  engineer     •  W.  B.  Ckaio  &  Co." 

"  W.  B.  Craig  *  Co. :  The  city  engineer  having  agreed  to  the  change  in  di- 
mensions as  proposed  by  you,  we  accept  the  foregoing  proposition  of  pours. 

"MoAethub  Bros." 

On  May  10th,  the  offer  to  furnish  the  balance  of  the  stone  in  letter 
of  February  1,  1884,  not  being  accepted,  plaintiffs  and  defendants 
entered  into  the  following  contract  by  letters : 

"Mankato,  Minn.,  May  10.  1884. 
"Messrs.  McArthur  Bros.,  Con''s  Secenth-street  Improvement,  St.  Paul, 
Minn. — Sirs:  We  will  furnish  you  the  stone  suitable  for  following  mason 
work  under  your  contract  with  city  of  St.  Paul,  as  per  their  specifications,  un- 
cut, free  on  board  cars,  in  Mankato,  at  following  prices,  viz.:  Stone  for  cen- 
ter pier  St.  Paul  &  Duluth  viaduct;  stone  for  spandrel  or  parapet  walls  St. 
Paul  &  Duluth  viaduct;  stone  for  spandrel  and  backing  St.  Paul  &  Duluth 
viaduct;  stone  for  abutments  at  east  end  of  bridge.  Trout  Brook  valley;  stone 
for  Brook-st.  wall.  We  will  furnish  sixty-six  and  two-thirds  (66  2-3)  per 
cent,  of  above-mentioned  stone  at  two  dollars  per  cubic  yard,  and  thirty-three 
and  one-tliird  per  cent,  free  of  charge  to  you,  the  consideration  for  the  thirty- 
three  and  one-third  per  cent,  being  included  in  price  for  the  sixty-six  and 
two-thirds  per  cent.  And  any  or  all  stone  which  you  desire  to  cut  before  be- 
ing sliipped  we  will  deposit  in  a  suitable  place  for  cutting,  and,  after  they 
have  been  cut,  we  will  load  them  on  cars  without  extra  cost  to  you.  We  will 
famish  the  above  stone  promptly,  as  required  by  you. 

"Yours,  very  resp'y,  W.  B.  Craiq  &  Cto." 

"We  accept  the  foregoing  proposition.  McArthub  Bros." 

Between  the  time  of  the  acceptance  of  the  proposition  to  furnish 
impost  and  arch  stones  and  the  letter  of  May  10,  1884,  some  corre- 
spondence and  conversation  was  had  between  the  parties  with  refer- 
ence to  famishing  all  the  stone  required,  in  which  the  plaintiff  ob- 
jected to  furnish  the  impost  and  arch  stones  unless  be  secured  the 
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contract  to  furnish  all  stone  required.  In  my  opinion  the  minds  of 
the  parties  met  February  1,  1884,  relative  to  furnishing  the  arch  and 
impost  stones,  and  that  contract  was  a  complete  and  existing  one. 
It  was  subsequently  modified  by  consent  of  parties.  See  letter  and 
acceptance  dated  July  5,  1884,  supra. 

The  defendants  appointed  Bnssell  agent  and  inspector  to  examine 
and  check  stone  furnished.  TLe  plaintiff  delivered,  under  the  iirst 
contract,  1,263  yards,  measured  before  dressing,  according  to  his  in- 
terpretation  of  the  contract;  but  the  defendants  contend  that  the 
measurement  should  be  made  after  dressing,  and  that,  according  to 
such  measurement,  only  1,073  yards  were  delivered. 

1  think  the  defendants  are  right  in  their  construction.  The  im- 
post and  arch  stones  were  to  be  delivered  dressed,  free  on  board  cars, 
at  $8.50.  The  value  of  this  amount  of  stone  is  $9,120.50.  The 
amount  of  stone  delivered  under  the  contract  of  May  10, 1884,  meas- 
ured  1,192  yards,  which  had  been  dressed  by  defendants,  and  554.22 
yards  backing;  making,  in  all,  1,757  yards.  To  this  must  be  added 
the  waste  upon  the  1,192  yards  cut  by  the  defendants,  which,  figured 
at  10  per  cent.,  brings  the  amount  of  stone  delivered  under  contract 
to  1,875  yards.  At  $2  per  yard  for  two-thirds  of  this  amount,  the 
value  is  $2,500;  making  the  value  of  stone  delivered  under  the  two 
contracts  $11,620.50.  The  plaintiffs  claim  in  addition  extra  work  and 
use  of  plaintiffs'  machinery,  by  request  of  defendants  or  their  agent, 
$298  for  turning  stone,  delivered  under  contract  of  May  10th;  $200 
for  stone  delivered  previous  to  modified  contract  of  July  5,  1884; 
and  $114.80  for  back-dressing  some  of  the  ring  stones  not  in  the 
specifications ;  and  $46.50  for  bridge  stones  and  nosing  furnished, 
which  in  the  specifications  were  stated  as  granite,  and  not  the  stone 
to  be  furnished,  I  think,  under  the  contract  of  February  1,  1884; 
also  $87.50  for  work  in  drilling,  done  at  request  of  defendants'  fore- 
man and  agent. 

These  claims  are  allowed,  bnt  some  others  set  forth  in  the  plead- 
ings are  disallowed;  being  stone  contracted  to  be  furnished  under  the 
contracts  according  to  plans  and  specifications  for  the  work,  includ- 
ing coping. 

The  defendants  in  their  answer  set  up  several  counter-claims,  viz., 
damages  for  failure  to  deliver  on  time  agreed  on,  and  for  stone  not 
according  to  contract.     I  reject  all  of  them. 

The  damages  as  proven  are  too  remote. 

The  defendants  have  paid  on  account  $12,076.16,  which  leaves  a 
balance  of  $291.14  due  plaintiffs,  for  which  amount  judgment  is  or- 
dered,  with  interest  from  December  6,  1884. 
v.27F.no.l4— 68 
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Henrt  Bill  Poblishino  Go.  v.  Shythb. 
(OkeuU  Oourt,  8.  D.  Ohio.    Jtdy  8, 1886 ) 

1.    OOPTRIQHT— MOHOPOliT  OF  8AI,H — iKTBtCreBXBNT  BY  OtHEB  DbALBBS. 

If  the  owner  of  the  copyright  wishes  to  sell  the  published  work  directly 
and  only  to  individual  subscriDers,  the  statute  protects  him  from  interference 
by  other  dealers  who  offer  surreptitioualy  obtained  copies  of  the  genuine 
woric  without  his  consent,  unless  there  be  something  in  the  circumstances  of 
the  particular  case  to  estop  him  from  relying  on  the  privileges  of  his  monop- 
oly. 

3.  Same  —  SaiiB  by  BuBsoBtprioif — Bbbach  of  Tbubt  by  Asbiit — Fbaudu* 
LENTLY  Sold  Copies  of  the  Qentjinb  "Wobk— Notiob. 

The  defendant  procured  genuinely  printed  copies  of  Blaine's  "Twenty 
Years  of  Congress, "  the  copyright  of  which  belonged  to  the  plaintiff,  who 
sold  the  work  only  by  subscription  to  single  buyers,  from  a  dealer  who  had 
obtained  them  by  purchase  of  an  agent  of  the  plaintiff  to  whom  they  had 
been  sen  t  for  delivery  to  such  subscribers,  but  without  the  knowledge  or  con- 
sent of  plaintiff  and  against  its  instructions  to  the  agent,  and  in  violation  of 
his  agreement  with  the  plaintiff  not  to  disobey  its  instructions  in  that  respect 
and  of  his  bond  to  that  effect,  of  which  fraudulent  conduct  the  defendant  had 
no  notice;  but  he  abstained  from  making  any  inquiry  into  the  circumstances 
of  the  dealer's  possession  and  right  to  sell,  well  knowing  that  the  plain tifif 
owned  the  copyright  and  refused  to  sell  otherwise  than  by  subscription. 
Held,  that  he  would  be  enjoined  from  selling  these  copies,  and  to  account  for 
the  profits;  that  the  above-stated  circumstances  required  that  he  should  have 
made  inquiry,  and  that  the  failure  to  make  such  inquiry  was  equivalent  to 
notice  of  the  facts;  but  that  the  court  had  no  power  to  enjoin  the  defendant 
from  future  dealing  in  the  work  without  the  consent  ofthe  plaintiff,  or  from 
any  future  interference  with  the  trade  of  plaintiff's  agent  in  the  city  where 
defendant  resided. 

8.  Sahk — CONDmoNAi,  8ai.es. 

If  the  owner  of  the  copyright  undertake,  by  contract,  to  attach  conditions 
of  restriction  to  his  sale  of  copies  of  the  work,  as,  if  he  sells  to  canvassers 
upon  agreement  that  they  shall  sell  only  by  subscription,  he  must  rely  solely 
on  the  ordinary  remedies  for  a  breach  of  that  agreement,  and  it  is  not  within 
the  protection  of  the  copyright  act.  But  it  is  otherwise  if  he  sell  the  copies 
directly  to  subscribers  through  agents  having  no  ownership  of  the  copies  sold, 
as  in  this  case.  The  incidental  protection  of  the  statute  belongs  only  to  the 
owner  of  the  copyright  or  some  part  of  it,  and  cannot  be  transferred  by  bim 
to  mere  owners  of  the  copies  having  no  interest  in  the  ownership  of  the  copy- 
right. 

In  Equity. 

The  plaintiff  is  the  owner  of  the  copyright  of  a  book,  written  by 
James  G.  Blaine,  called  "Twenty  Tears  of  Congress,"  and  sold  it  by  . 
subscription  only,  to  individual  buyers  of  single  copies.  The  book 
had  never  been  otherwise  placed  upon  the  market  by  the  plaintiff,  or 
with  its  consent.  It  employed  agents  to  solicit  subscriptions  and 
deliver  the  copies  ordered,  assigning  to  each  a  certain  territory.  An 
agent  so  employed  in  New  York,  to  whom  plaintiff  had  sent  a  number 
of  copies  for  delivery  to  certain  subscribers  procured  by  him,  nold  the 
copies  to  a  book-dealer,  in  Troy,  contrary  to  plaintiff's  instructions, 
and  in  violation  of  an  express  agreement  and  his  bond  that  he  would 
nbt  sell  or  deliver  in  any  other  mode  than  that  directed  by  the  plain- 
tiff, applying  the  money  to  his  own  ase.  It  does  not  appear  whether 
the  Troy  dealer  was  aware  of  this  breach  of  trust  or  a  party  to  it  by 
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collusion  with  the  agent,  but  it  does  appear  that  it  was  generally 
known  to  the  trade,  and  especially  to  defendant,  that  the  plaintiff 
professed  to  sell  the  book  only  by  sabsoription,  and  bad  announced 
by  public  advertisement  and  otherwise  that  in  no  other  way  could 
it  be  procured  from  the  publishers.  The  defendant  had  expressed 
the  belief  that  the  trade  could  procure  the  work  notwithstanding  this 
announcement,  and  that  he  would  soon  have  it  for  sale.  He  ordered 
the  book  from  the  Troy  merchant,  procured  six  copies  of  those  pur- 
chased from  the  plaintiff's  agent  in  the  manner  above  stated,  and 
sold  five  of  them  at  a  profit  of  |5.86.  The  defendant  testified  that 
be  was  not  aware  of  the  facts  connected  with  the  Troy  dealer's  pur- 
chase, and  there  is  no  proof  that  he  was.  He  ordered  the  books 
witbont  any  inquiry  upon  the  subject,  and  in  the  usual  way  of  mak- 
ing such  orders.  The  plain tiS's  agent  at  Columbus,  Ohio,  where  de- 
fendant does  bnsiness,  notified  him  that  he  was  the  only  authorized 
agent  for  that  section;  that  the  book  was  sold  only  by  subscription, 
and  warned  bim  not  to  sell  the  copies  he  was  offering ;  but  that  agent 
did  not  himself  know  how  the  books  had  been  procured.  This  bill 
was  filed  to  enjoin  the  defendant  from  selling  those  copies ;  for  an 
account,  if  sold;  and  from  selling  the  book  at  all,  in  the  -future, 
without  plaintiff's  authority.  The  answer  and  proof  developed  the 
foregoing  facts. 

D.  Stalter  and  Pt^h  d  Pugh,  for  plaintiff. 

J.  M.  Tibbitts,  for  defendant. 

Hahhond,  J.  It  is  proper  that  I  should  frankly  say,  by  way  of 
apology  for  a  too  long  delay  in  the  decision  of  this  case,  that  when  it 
was  argued  I  felt,  because  of  my  unfamiliarity  with  the  law  of  copy- 
right, quite  unwilling  to  assume  the  responsibility  of  its  decision  with- 
out an  investigatiou,  which  has  been  until  now,  in  the  multitude  of 
my  other  engagements,  impossible.  To  me  it  was  a  startling  propo- 
sition that,  in  the  immense  trade  that  goes  on  in  copyrighted  books,  the 
dealer  must  deraign  his  title  to  each  copy  from  the  copyright  holder 
with,  all  the  particularity  of  real  estate,  if  not  more  inexorably,  and 
that  no  right  to  use  or  sell  a  copy  could  be  acquired  without  his  con- 
sent; and  I  did  not  see  how  the  argument  of  the  plaintiff  could  stop 
short  of  that  claim;  and  yet  I  am  unable  now  to  see  how  that  mo- 
nopoly of  sale  granted  by  the  statute  can  be  secured  without  a  principle 
almost  as  broadly  stated  as  that,  qualified,  of  course,  by  such  limita- 
tions as  may  properly  and  justly  should  be  imposed  to  estop  him,  by 
bis  own  conduct  in  any  given  case,  from  relying  on  the  principle  just 
stated. 

How  can  his  right  of  sale  be  exclusive  without  that  principle  in  ita 
widest  scope  ?  If  I  own  a  horse,  or  10,000  horses,  I  have,  to  be  sure, 
growing  out  of  the  very  right  of  property  itself,  an  exclusive  right 
to  sell  them  within  the  United  States,  and,  indeed,  elsewhere.  But, 
surely,  this  is  not  the  measure  of  that  exclusive  right  to  sell  his  works 
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which  is  granted  to  an  author  by  the  copyright  statute.  He  would 
have  that  right,  as  an  incident  to  his  property  in  the  printed  copies 
of  the  book,  without  the  statutory  grant,  the  other  grants  of  the  stat- 
ute remaining  as  they  are,  to  create  or  secure  the  other  elements  of 
his  peculiar  property  in  them.  Indeed,  it  is  my  opinion  that  from 
the  essential  nature  of  copyright  itself  would  spring  this  principle  of 
exclusive  sale,  as  I  have  formulated  it,  without  the  especially  expressed 
grant  of  the  statute  in  that  respect. 

I  cannot  find  that  the  English  act  in  terms  confers  a  monopoly  of 
sale,  as  ours  does ;  and  j'et,  I  think,  it  exists  by  implication  from  the 
statutes  as  fully  as  it  does  under  our  act.  I  may  be  mistaken  as  to 
the  phraseology  of  the  English  acts,  but  5  &  6  Vict.  c.  45,  wherever 
I  find  it,  seems  to  omit  the  words  used  in  our  act  in  reference  to 
the  sole  liberty  of  "vending"  the  book  copyrighted,  as  it  does  many 
other  words  there  used  to  define  the  franchise  granted  by  congress. 
But  while  the  act  of  Victoria  defines  "copyiight"  to  mean  "the  sole 
and  exclusive  liberty  of  printing,  or  otherwise  multiplying,  copies  of 
any  subject  to  which  the  said  word  is  herein  applied,"  our  act  of  con- 
gress  uses  the  language,  much  amplified,  hovfever,  of  Millar  v.  Tay- 
lor, 4t  Burr.  2303,  and  defines  the  word  to  mean  the  sole  right  of 
"printing,  publishing,  and  selling  hia  literary  composition  or  book." 
Quoted  by  Grier,  J.,  in  Stowe  v.  Thomas,  2  Amer.  Law  Reg.  (0.  8.) 
213,  230;  S.  C.  2  Wall.  Jr.  547;  Graves  v.  Ash/ord,  L.  R.  2  C.  P.  410, 
417;- Drone,  Copyr.  100,  338,  662,  700;  Rev.  St.  §  4962. 

Copyright  and  literary  property  would  be  of  little  value,  for  want 
of  adequate  protection,  without  this  principle,  and  it  must  therefore 
attach  to,  and  be  one  of,  the  pecnliarities  of  this  creation  of  the  stat- 
ute. Ordinary  remedies  protect  one's  exclusive  right  to  sell  his  horses, 
or,  what  is  the  same  thing,  are  a  sufficient  protection  to  that  char- 
acter of  property;  but  in  printed  books  there  is,  aside  from  the  ma- 
terial property  in  them,  a  peculiarly  intangible  and  incorporeal  right 
pertaining  to  the  authorship, — a  property  created  by  this  statute, 
— which  requires  a  further  protection  that  can  be  adequate  only  when 
it  is  understood  that  no  one  can  read  this  book,  buy  it,  or  sell  it,  or 
otherwise  use  it,  or  any  copy  of  it,  either  that  which  is  piratically  or 
that  which  has  been  lawfully  printed,  without  the  consent  of  the  author 
or  copyright  holder;  and  the  basis  of  it  is  that  a  moneyed  or  other  val- 
uable consideration  must  be  paid  to  the  author,  and  he  has  a  right  to 
receive  value  for  any  use  of  the  product  of  his  labor.  Protection  in 
the  monopoly  of  sale  for  the  lawfully-printed  copies  is  jnst  as  es- 
sential to  the  value  of  the  right  of  property  created  by  the  statute 
as  protection  against  piratical  printing,  publication,  and  sale  of  the 
book.  Or,  if  this  be  not  so,  congress  has  chosen,  at  least,  to  grant 
that  right  of  monopoly,  and  it  may  grant  what  it  pleases.  It  does 
the  same  thing  for  mechanical  inventions,  and  why  not  for  literary 
products  ?  I  think  it  has.  Under  our  tariff  laws  an  American  man- 
ufacturer has  often  a  monopoly  of  the  American  market,  and  tae 
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stands  very  much  as  the  copyright  holder  does,  only  the  latter  has 
a  much  stronger,  and  a  more  extended  and  enlarged,  monopoly.  He 
relies  upon  the  pains  and  penalties  of  the  revenue  statute  for  his  en- 
joyment of  the  monopoly;  but,  if  congress  had  the  same  power  as  in 
copyright  legislation,  it  might  go  farther  and  protect  the  manufact- 
urer more  directly  and  efficiently. 

To  return  to  the  illustration  of  the  property  in  horses.  If,  under 
the  tariff  laws,  all  importations  should  be  forbidden,  the  American 
owner  of  horses  would,  indeed,  have  a  monopoly  of  the  market.  But 
suppose  the  government  coald  or  should  go  further,  and  prohibit  all 
persons,  except  one  citizen,  from  raising  or  reproducing  horses,  and 
should  suppress  all  reproduction  than  his  own,' there  would  then  be 
growing  oat  of  the  legislation  a  monopoly  of  sale  analogous  to  that 
conferred  in  direct  terms  by  this  statute  on  the  copyright  holder  of  a 
book.  If  the  statute  should  stop  at  prohibitory  legislation,  the  bene- 
fisiary  of  the  monopoly  would  be  compelled  to  depend  wholly  on  the 
ordinary  remedies  to  protect  it.  But  this  statute  does  not  stop  there, 
and  gives  the  copyright  holder  especial,  if  not  extraordinary,  reme- 
dies, st  law  and  in  equity,  to  protect  his  property,  not  only  against 
infringement  by  piracy,  but,  as  I  think,  against  unauthorized  sales 
of  genuinely  printed  copies. 

This  statute  has  not  abrogated  the  ordinary  law  of  sales  in  its  re- 
lation to  copyrighted  books,  and,  like  all  property,  this  is  subject  to 
that  law;  but  it  has  provided  for  it  likewise  a  law  of  its  own,  by 
necessary  imiplication  from  the  statute.  We  are  all  familiar  with  the 
rule  that  one  baying  property  of  a  thief  gets  no  title,  no  matter  how 
innocent  he  may  be  of  all  knowledge  of  the  theft.  Now,  let  us 
imagine  a  state  wherein  this  rule  of  law  has  been  abrogated  by  enact- 
ing that  one  who  so  buys,  for  a  valuable  consideration,  without  notice, 
shall  have  a  good  title,  the  state  undertaking  to  satisfy  our  sense  of 
justice  by  some  kind  of  compensation  to  the  unfortunate  owner.  If, 
now,  in  that  state,  some  thief  should  sell  copies  of  Mr.  Blaine's  book, 
stolen  from  him  there,  the  purchaser  would  not  get  a  good  title  to 
them  notwithstanding  the  state  law;  and  this  because,  under  the  act 
of  congress,  Mr.  Blaine  had  granted  to  him  by  the  statute  the  exclu- 
sive right  of  sale,  which  right  the  courts  would  protect  by  appropriate 
remedies.  I  do  not  stop  to  inquire  whether  he  could  bring  replevin, 
trover,  detinue,  or  the  like,  on  the  theory  that  the  constitution  and 
laws  of  the  United  States  being  paramount,  and  Blaine's  right  of  sale 
exdvgive,  the  federal  law  would  exclude  the  thief's  power  of  sale  under 
the  state  statute,  and  there  would  therefore  be  necessarily  a  modifica- 
tion or  limitation  imposed  by  the  federal  statute  on  that  of  the  state; 
-  bat,  surely,  he  could  appeal  to  the  remedies  given  by  this  copyright 
statute  itself  to  protect  him  in  its  enjoyment.  Again,  if  tl.is  be  a 
correct  view  of  the  nature  of  this  grant  of  an  exclusive  right  to  sell,  it 
does  not  matter  whether  the  party  offering  to  sell  without  Mr.  Blaine's 
aatbohty  be  a  thief,  or  one  in  possession  only  by  a  breach  of  trost,  or 
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or  some  other  less  blamable  means  of  aoquisition.  The  absence  of 
Mr.  Blaine's  authority  to  sell  his  literary  property  oonstitates  the  de- 
fect of  title,  no  matter  how  that  want  of  authority  arises.  Owing  to 
the  peculiar  character  of  this  kind  of  property,  the  absence  of  tbe  au- 
thor's authority  to  sell  is  a  defect  of  title,  and  not  a  mere  want  of 
power.  In  other  words,  this  monopoly  of  sale  is,  of  itself,  property, 
and  any  interference  with  it  should  be  restrained. 

Now,  as  to  what  should  estop  Mr.  Blaine,  in  a  court  of  equity,  as 
between  himself  and  a  given  party  in  possession  of  his  books  claim- 
ing the  right  to  sell  them,  from  relying  on  any  absence  of  authority 
from  him  to  sell,  or  as  to  what  circumstances  would  enable  such  a 
party  to  invoke  the  aid  of  that  court  to  restrain  Mr.  Blaine  from  set- 
ting up  such  an  absence  of  his  anthority,  we  need  not  inquire  further 
than  the  facts  of  this  case  demand  a  decision.  It  may  be  that  a 
court  of  equity  would  often  presume  the  necessary  authority  to  sell, 
whether  it  existed  in  fact  or  not;  but  this  would  depend  rather  on  Mr. 
Blaine's  own  conduct  in  the  premises  than  anything  else.  If  he  has 
put  his  copies  of  the  book  on  the  market  in  such  ^  way  as  to  mislead 
persons  who  wish  to  deal  in  them  as  to  his  authority  to  sell  any  par- 
ticular copies  found  in  tbe  market ;  if  he  has  sold  them  by  wholesale 
and  retail  to  merchants;  placed  them  with  brokers,  factors,  auction- 
eers, jobbers,  or  other  agents,  for  general  sale  to  all  who  apply ;  and 
tbe  defendant  buys  from  any  of  these  without  notice  of  any  defect  of 
title  or  authority  to  sell  them, — it  might  be  that  Mr.  Blaine  would  be 
without  remedy  to  assert  his  monopoly  in  the  given  case,  because  es- 
topped by  such  conduct.  The  defendant,  in  such  oases,  might  have 
a  right  of  sale  by  estoppel,  but  the  principle  we  are  considering  would 
remain. 

And  it  must  not  be  forgotten,  in  measuring  tbe  equities  between 
parties  in  all  such  cases,  that  while  it  might  be  impossible,  under  some 
circumstances,  to  trace  the  title  of  each  book  and  its  accompanying 
authority  from  its  author  to  sell  it,  this  statute  has  provided  ample  no- 
tice of  the  author's  right ;  for  every  book  carries  the  imprint  of  that 
notice  upon  it,  and  this  by  the  command  of  the  statute.  This  fact 
is  sufficient,  and  was  intended  to  put  every  man  who  wishes  to  deal 
in  the  book — indeed,  every  man  who  wishes  to  own  or  read  a  copy 
— upon  notice  that  Mr.  Blaine  owns  the  copyright,  or  has  trans- 
ferred it  to  his  publishers,  and  iniposes  the  duty  of  reasonable  inquiry 
into  the  facts  of  the  case  to  know  whether  he  has  been  paid  or  satis- 
fied as  to  the  proposed  sale  or  use,  in  the  matter  of  his  compensa- 
tion therefor.  I  do  not  think,  therefore,  that  the  bare  fact  of  the 
want  of  actual  notice  of  the  defect  in  the  title  on  the  part  of  the  de- 
fendant is  an  answer,  in  any  case,  to  the  plaintiff's  claim  of  infringe- 
ment: but  the  scrutiny  should  go  further,  and  determine  whether  the 
statutory  notice  of  the  plaintiff's  title  imprinted  in  the  book  has  been 
fairly  treated,  by  especial  inquiry,  if  that  inqnry  be  reasonably  de- 
manded by  the  circumstances  of  the  particular  case.     I  should  not 
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be  prepared  to  say  that  in  this  peoaliar  class  of  cases  tbe  being  put 
upon  inquiry  is  equivalent  to  notice  of  plaintiff's  rights  as  to  partio- 
nlar  copies  of  the  book,  but  only  that  equity  demands  that  there  shall 
be,  on  both  sides,  reasonable  conduct  in  respect  to  the  dealings  of 
the  parties  with  each  other,  so  that  there  shall  be  investigation  into  the 
facts  relating  to  the  author's  authority  to  sell  the  hook  by  every  one 
who  proposes  to  deaLin  it,  whenever  the  circumstances  fairly  de- 
mand that  course  of  business.  In  this  case  the  circumstances  did 
fairly  demand  such  an  examination,  and  it  is  useless  to  decide  on  the 
proof  whether  there  was  or  was  .not,  on  the  part  of  the  defendant, 
want  of  actual  notice  of  the  facts  involved.  He  knew  that  the  plain- 
tiff owned  the  copyright  of  Mr.  Blaine's  book;  that  it  had  never 
placed  it  on  the  market  for  general  sale  by  the  trade,  but  had  sttidi- 
onsly  avoided  doing  that,  and  had  sold  it  only  by  subscription  to  act- 
ual sabscribers.  It  had  a  right  to  do  this,  and  it  was  supposed  to 
be  a  most  effectual  method  of  enjoying  the  monopoly  in  the  profits  of 
the  sale  which  the  statute  gave.  In  this  way,  presumably,  the  plain- 
tiff would  reap  the  whole  profits  of  the  sales,  excluding  all  other, 
dealers  and  all  middle-men,  as  it  had  a  right  to  do,  from  any  share  of 
those  profits;  and,  if  persistently  adhered  to,  the  only  copies  of  the 
book  that  could  come  into  the  general  trade,  with  the  essential  au- 
thority of  the  plaintiff  to  use  or  sell  it,  would  be  those  copies  sold  by 
sabscribers  at  second-hand,  such  sales  being  authorized  as  an  inci- 
dent of  each  subscriber's  property  in  his  particular  copy. 

It  is  quite  true  that  the  general  trade  may  not  be  able  to  identify 
those  copies  which  are  regularly  on  the  market  at  second-hand  from 
those  which  may  otherwise  surreptitiously  come  into  market,  but  a 
little  inquiry  by  mail  or  telegraph  of  the  copyright  holder,  and  of  the 
dealers  offering  the  book  otherwise  than  by  subscription,  would  gen- 
erally develop  the  true  facts,  and  disclose  whether  particular  copies 
were  offered  with  the  essential  authority  of  the  copyright  holder.  In 
all  fairness  this  inquiry  should  be  made,  and,  in  the  absence  of  it,  any 
infringement  of  the  copyright  holder's  monopoly  of  sale  cannot  be 
jastified  by  want  of  actual  notice.  Here  the  defendant  would  have 
found,  by  actual  inquiry,  that  these  copies  he  offers  to  sell  were  sur- 
reptitiously purchased  of  a  fraudulent  agent  for  delivery  only  to  sub- 
scribers, and  therefore  were  not  authorized  for  sale  in  the  general 
market.  Technically,  the  dishonest  agent  may  not  have  been  a  thief, 
and  the  books  were  not  stolen ;  but  substantially  they  were  stolen  from 
the  plaintiff.  There  is  no  proof  in  the  case  that  any  conduct  of  the 
plaintiff  about  placing  their  books  on  the  market  was  calculated  to 
mislead  the  defendant,  either  generally,  or  as  to  the  particular  ter- 
ritory wherein  these  copies  were  purchased,  and  he  could  not,  I  think, 
shut  his  eyes  and  ears,  keep  his  tongue  silent,  and  rely  on  any  belief 
thus  acquired  that  the  person  from  whom  he  bought  had  authority  to 
sell.  It  was  a  convenient  assumption ;  but  his  knowledge  of  the  trade, 
and  of  the  methods  adopted  by  the  copyright  holder  as  to  this  book, 
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preclude  him  from  relying  on  it  without  further  inquiry  than  he  shows 
he  made.  His  experience  that  all  subscription  books  may  be  pro- 
cured for  sale  in  the  general  market,  or  his  belief  of  that  fact,  canqot 
avail  him  as  a  defense  here,  nor  justify  his  attempt  to  verify  that  be- 
lief  as  to  this  book,  by  this  transaction. 

It  is  useless  to  inquire  whether,  under  the  ordinary  law  of  sales  of 
personal  property,  the  circumstances  were  such  that  a  purchaser 
without  notice  would  obtain  a  good  title.  As  ordinary  property,  un- 
affected by  the  copyright  statute,  we  could  have  no  concern  with  that 
feature  of  this  controversy,  for,  the  amount  being  less  than  |500,  we 
would  have  no  jurisdiction.  But  *I  have  endeavored  to  show  that, 
outside  of  and  beyond  the  general  law,  whatever  it  may  require,  the 
author  or  his  assignee  has  a  special  property  in  his  literary  work, 
about  which  this  statute  has  gathered  characteristics,  incidents, 
rights,  and  remedies  which  are  peculiar  to  itself,  and  not  affected  by 
the  general  law.  The  leading  case  of  Stephens  v.  Cady,  14  How.  528, 
S.  C.  tub  nom.  Stevens  v.  Gludding,  17  How.  447,  well  illustrates 
this.  There,  the  purchaser  at  an  execution  sale  of  the  copper-plates 
from  which  a  copyrighted  map  could  be  printed,  did  not  acquire  the 
right  to  print  copies  of  the  map  and  sell  them.  See,  also,  Ager  t. 
Murray,  105  U.  S.  126.  No  more,  it  seems  to  me,  can  the  fraud- 
ulent agent  for  the  delivery  of  copies  already  sold  to  particular  per- 
sons transfer  a  right  to  scil  them  to  other  persons,  which  he  had  not 
himself  possessed,  when  he  deserts  his  trust,  and  embezzles  the  books 
by  selling  them  to  a  merchant.  If  the  merchant  know  of  facts  tbat 
put  him  on  inquiry, — as  the  fact  that  this  was  an  existing  copyright, 
under  which  copies  were  or  bad  theretofore  been  sold  only  by  sub- 
scription, fairly  did, — certainly  he  should  be  chargeable  as  if  he  were 
fully  informed. 

I  agree  that  where  one  of  two  persons  must  suffer  by  the  fraud  of 
an  ageut,  the  principal  who  created  the  agent  should  suffer  rather 
than  an  innocent  third  party.  But  a  dealer  in  books,  who  undertakes 
to  circumvent  the  author  in  the  execution  of  any  plan  that  he  may 
adopt — no  matter  what  plan  it  he,  so  it  be  an  honest  one — ^for 
the  enjoyment  of  his  monopoly  of  sale,  by  showing  his  skill  in  the 
procurement  of  copies  for  sale  outside  of  that  plan,  is  hardly  an  in- 
nocent party,  when  his  skill  to  do  that  thing  requires  that  he  shall 
purchase  through  an  unfaithful  agent,  and  omit  or  neglect  all  inquiry 
as  to  the  circumstances  which  enable  him  to  exhibit  it  at  all,  as  this 
defendant  did.  He  announced  his  belief  that  the  books  could  be  pro- 
cured without  individual  subscription.  He  promised  to  have  them 
for  sale,  and,  in  a  sense,  his  pride  of  opinion  was  involved  in  his  boast 
that  he  could  do  what  he  had  promised  to  do.  He  ordered  these 
books  from  a  comparatively  out-of-the-way  dealer,  who  had  procured 
them  by  fraud  upon  the  plaintiff's  well-known  and  scrupulously  fol- 
lowed scheme  of  marketing  them,  and  now  he  insists  that  he  did  not 
know  of  the  fraud,  when  he  had  made  no  inquiry  as  to  the  peculiar 
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fact  that  these  books  could  be  so  procured  for  sale  at  all.  He  did  not 
inquire,  because  be  knew  that  it  was  dangerous  to  ihquire,  and  with 
him  ignorance  was  bliss,  so  long  as  he  could  make  good  his  boast  to  ex- 
hibit the  book  for  sale  in  spite  of  plaintiff's  determination  that  he  should 
not  80  sell  it,  and  of  the  selection  of  a  rival  dealer  in  the  same  city  as 
its  agent  to  sell  by  subscription  within  that  territory.  -This  smartness 
of  trade  might  succeed  as  to  common  articles  of  merchandise,  afloat  on 
the  seas  of  commerce,  notwithstanding  any  restrictions  of  contract 
on  the  agents  in  possession ;  but  even  this  is  doubtful,  where  the  oir- 
enmstances  invite  or  demand  farther  inquiry ;  but  with  a  book,  pro- 
tected  by  copyright,  it  will  not  do.  The  precise  ruling  I  make  is  this : 
If  the  owner  of  a  subsisting  copyright  seeks  to  enjoy  his  exclusive 
right  of  selling  the  published  work  by  making  sales  directly  and  only 
to  individual  subscribers,  the  statute  protects  his  plan  of  sale  from  in- 
terference by  other  dealers  offering  surreptitiously  obtained  copies  of 
the  genuine  work  without  his  consent,  unless  there  be  something  in 
the  circumstances  of  the  particular  case  to  estop  him  from  relying 
on  the  privileges  of  his  monopoly. 

I  derive  support  for  this  ruling  from  a  mass  of  cases  and  anthori* 
ties  on  the  nature  and  incidents  appertaining  to  property  in  copy- 
right too  numerous  for  citation.  None  of  the  learned  counsel  cited  a 
case  directly  in  point,  and,  after  much  laborious  and  patient  search, 
I  have  been  unable,  with  my  somewhat  limited  facilities,  to  find  one. 
The  citations  of  counsel  from  our  decisions  on  patents  seem  plausible 
and  forcible,  as  anologies,  but,  in  view  of  what  the  courts  have  said 
abont  false  analogy  in  that  direction,  I  have  discarded  those  decisions 
for  fear  of  being  misled  by  them.  Baker  "r,  Selden,  101  U.  S.  99; 
Stowe  V.  Thomas^  mpra;  8  Amer.  Law  Reg.  (0.  S.)  229;  Id,  22.5; 
Brewster,  arguendo,  Lawrence  v.  Dana,  4  Cliffi  178;  Shepherd  v. 
ConqM8t,n  G.  B.  427,  444, — where  the  analogy  is  vigorously  denied. 
Bat  it  is  worthy  of  suggestion  that  perhaps  the  anology  is  less  at 
fault  in  this  incident  of  a  monopoly  of  sale  than  in  other  features  of 
similarity.  Protection  for  both  is  secured  by  the  same  clause  of  our 
coDstitntion,  in  language  that  indicates  association  of  thought,  to  say 
the  least  of  it.     Const,  art  1,  §  8,  cl.  8. 

If  it  be  said  that  this  is  "protection  run  mad,"  as  was  argued  in 
the  case  of  Stoive  v.  Thomas,  supra,  and  as  has  been,  in  other  lan- 
guage, earnestly  urged  in  argument  here,  with  greater  force  of  ap- 
plication, it  may  be  said,  in  reply,  that  albeit  "the  act  of  Anne  owes 
its  origin  to  Dutch  influence  and  customs  respecting  monopolies, 
whieb  came  in  with  William  III.,  and  was  passed  in  the  .same  year 
with  an  act  to  protect  wig-makers  by  prohibiting  men  from  wearing 
their  own  hair," — Gokpp,  arguendo,  2  Amer.  Law  Reg.  (0.  8.)  222, 
—congress  has  direct  authority  in  the  above-cited  section  of  the  con- 
stitution for  protection  to  literary  property  to  any  extent  it  may  choose, 
it  being  alone  the  judge  of  that  extent;  and  therefpre  any  odium  of  the 
dispated  power  to  protect  the  wig-makers  in  a  monopoly  should  not  be 
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visited  on  this  statute.  Certainly,  congress  may  prohibit  any  owner 
of  the  paper,  twine,  and  leather  called  a  "book"  from  selling,  using, 
or  enjoying,  even  by  reading,  if  congress  choose,  the  printed  words 
used  to  express  the  ideas  therein,  until  the  author  has  received  his  com> 
pensation  in  money  for  bis  labor  in  producing  those  ideas.  The  only 
question  is  the  extent  to  which  congress  has  gone  in  the  legislation 
under  consideration.  The  purchaser  of  the  paper,  leather,  and  twine 
does  not  necessarily  purchase  the  literary  property,  and  he  cannot  use 
his  ownership  of  the  one  to  defraud  the  author  of  his  property  in  the 
other.  This  case  illustrates  the  necessity  for  maintaining  that  dis* 
tinction.  Mr.  Webster  said  it  was  no  more  an  odious  monopoly  for 
a  man  to  own  his  invention — and,  we  may  add,  his  copyright — than 
to  so  possess  his  homestead.  2  Wall.  Jr.  549,  note.  The  principle 
of  protection,  as  I  have  sought  to  apply  it,  would  be  fully  recognized 
and  conceded  in  any  case  of  piratically  printed  copies.  Why  does  it 
not  just  as  well  apply  to  genuinely  printed  copies,  unlawfully  or  sur- 
reptitiously obtained  from  the  author?  I  should  not  hesitate,  for  my 
part,  to  call  the  latter  proceeding  a  "piracy"  or  "infringement"  of 
the  copyright ;  but  as  these  words  are  generally  applied  to  an  unau- 
thorized copying  of  the  work,  it  may  be  well  enough  to  adopt  a  sug- 
gestion made  in  argument  in  Lawrence  v.  Dana,  supra,  4  Cliff.  27, 
and  call  this  an  "interference"  with  the  copyright.  However,  it  may 
well  be  called  a  "piratical"  adventure,  judged  by  its  result,  which  is 
said  in  Scott  v.  Stanford,  8  £q.  Cas.  718,  to  be  the  true  test  of  infringe- 
ment, and  that  the  absence  of  any  dishonest  intent  is  immaterial  if 
the  result  of  the  appropriator's  conduct  be  to  injure  the  author's  right 
of  sale.  The  author  is  just  as  much  injured  by  being  deprived  of  the 
price  of  a  genuine  copy  as  by  having  a  piratical  copy  substituted  for 
it,  so  far  as  his  moneyed  interest  is  concerned ;  and  Bbbtt,  M.  B., 
said,  in  Duck  v.  Batet,  13  Q.  B.  D.  843,  that  what  was  intended  to 
be  protected  was  the  value  of  the  author's  invention,  which  is  the 
key  to  the  construction  of  the  act,  and  that  he  does  not  want  senti- 
mental protection. 

I  have  endeavored,  without  success,  to  trace  the  case  of  Murray 
V.  Heath,  1  Barn.  &  Adol.  804,  by  citation  in  some  more  modern  case. 
Mr.  Drone  cites  it  as  raising  the  question  "whether  a  seller  is  liable 
for  the  unauthorized  sale  of  copies  which  have  not  been  unlawfully 
printed  or  imported."  Drone,  Copyr.  479.  He  criticises  it  as  un- 
sound, if  it  undertakes  to  establish  "that  the  defendants  were  not 
guilty  of  piracy  because  the  copies  had  been  printed  from  the  original 
plates;"  and  cites  Stevens  v.  Oladding,  17  How.  447,  as  enunciating 
the  correct  rule  on  that  subject.  That  case,  certainly,  does  constrne 
our  statute  less  strictly  than  the  English  statute  was  construed,  and 
I  have  already  pointed  out  a  difference  in  the  language  of  the  two. 
But,  however  this  may  be,  and  I  do  not  think  there  is  any  substan- 
tial difference  in  tl^a  privUege  of  exclusive  right  of  sale  between  the 
English  acts  and  oar  own,  except  that  ours  give  directly  what  the 
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others  necessarily  imply,  the  court,  in  Murray  v.  Heath,  supra,  was 
evidently  dealing  with  a  different  case  from  that  we  have  in  hand. 
It  is  a  doctrine  mnning  through  all  the  cases  that  whenever  the 
j  owner  of  the  copyright  undertakes,  by  contract,  to  attach  conditions 

I  to  his  sale  of  copies  of  the  work,  he  must  rely  on  the  ordinary  reme- 

I  dies  for  a  breach  of  the  contract,  if  it  be  violated ;  and  this  is  sound 

I  doctrine.     Inseparably  with  the  transfer  of  the  title  in  any  copy  of 

the  work  must  go  the  right  of  alienation,  so  far  as  the  peculiar  pro- 
I  tection  of  the  copyright  statutes  is  concerned;  and  the  conditional 

\  or  other  sales  mentioned  by  Clifford,  J.,  in  Partonv.  Prang,  8  Cliff. 

637,  550,  to  which  literary  property,  like  all  other  personal  property, 
is  liable,  are  not  cognizable  as  copyright  oases,  when  disputes  arise 
growing  out  of  the  power  of  alienation  or  sale  under  those  contracts. 
For  example,  in  the  last  case  cited,  the  artist  had  a  literary  property 
in  his  painting  which  he  sold  without  condition.  It  was  not  under 
the  protection  of  our  statutes  as  they  then  stood;  but,  if  it  had  been, 
the  ruling  must  have  been  the  same,  for,  having  parted  with  his  whole 
title,  the  right  of  use  was  absolute.  It  is  not  like  the  sale  of  a  part 
and  the  retention  of  a  part  of  the  property  in  the  copyright,  but  the 
sale  of  the  whole  estate  or  interest  in  certain  products  of  the  copy- 
right, with  conditions  attached.  So,  in  this  case  of  Murray  y.  Heath, 
tupra,  the  bankrupt  had  been  allowed  to  keep  as  his  own  property 
the  genuinely  printed  copies  retained  by  him.  With  this  ownership, 
80  far  as  the  copyright  statute  was  concerned,  passed  the  right  of 
sale :  but  the  bankrupt  agreed  he  would  not  sell  them,  and  while  it 
was  a  clear  breach  of  this  agreement  for  his  assignees  to  offer  them 
for  sale,  it  is  plain  that  the  copies  were  no  longer  under  the  protection 
of  the  copyright  statute.  The  author  had  parted  with  all  he  had 
under  that  statute,  namely,  his  ownership  of  those  particular  copies, 
both  in  their  material  make-up  and  the  literary  property  they  repre- 
sented. Or,  as  it  is  often  expressed  as  to  inventions,  those  particular 
copies  had  been,  by  his  gift,  taken  "out  of  the  domain"  of  the  copy- 
right laws,  and  placed  exclusively  within  that  of  ordinary  property. 
I  do  not  mean  to  say  that  a  copyright  owner  may  not  sell  a  part  and 
retain  a  part  of  his  copyright,  by  defeasible  or  conditional  contracts 
for  that  purpose,  but  only  that  in  that  case  the  contract  was  not  of 
that  character. 

Another  illustration  is  found  in  Taylor  v.  Pillow,  7  Eq.  Cas.  418, 
where  one  sold  his  copyright  at  auction,  bat  retained  copies  already 
printed.  As  to  those  copies  he  bad,  like  any  other  owner,  an  insepar- 
able right  of  alienation  by  sale,  and  if  he  had  agreed  not  to  sell  them,  it 
would  not  have  put  that  agreement  under  the  protection  of  the  copy- 
right statute.  Again,  in  Howitty.  Hall,  10  Wkly.  Rep.  381,  8.  C.  6  Law 
T.  CN.  8.)  348,  which  I  have  not  seen,  and  must  take  at  second-hand, 
the  author  had  parted  with  his  copyright  "and  the  exclusive  right  of 
sale"  for  four  years,  but  the  assignee  was  allowed  to  sell  his  stock 
left  nnsold  at  the  expiration  of  the  term  of  four  years.     1  Jac.  Fish. 
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Dig.  793;  2  Jac.  Fish.  Dig.  2398.  On  the  other  hand,  Hudgonv, 
Patten,  1  Boot,  133,  well  illastrates  the  reverse  proposition  of  this 
principle.  The  plaintiff  in  that  case  owned  the  copyright  for  a  given 
territory,  and  another  owned  it  for  a  different  territory.  The  latter 
employed  the  plaintiff  to  print  for  him  a  number  of  copies,  to  be  sold 
in  bis  own  territory,  but  the  defendant,  having  purchased  them,  sold 
them  in  plaintiff's  territory;  and  it  was  held  piracy  or  infringement 
of  plaintiff's  copyright,  although  they  were  genuine  or  lawfully  printed 
copies.  It  was  not  a  stipulation  of  the  contract  for  the  printing,  thai 
the  copies  should  be  sold  in  a  particular  territory,  which  was  enforced, 
but  a  violation  of  the  plaintiff's  copyright,  that  was  redressed.  This 
case  is  very  nearly  a  direct  precedent  for  the  judgment  here. 

But  there  can  be  no  happier  illustration  of  the  distinction  I  am  en- 
deavoring to  take  than  that  afforded  by  the  difference  between  the 
case  we  have  in  hand  and  that  of  Clemens  v.  Bates,  22  Fed.  Bep.  899» 
There,  as  here,  the  book  was  sold  by  subscription;  but  the  agents 
had  purchased  the  copies  of  the  book,  and  had  bound  themselves  not 
to  sell,  except  by  subscription.  /  The  defendants  bad  no  notice  of  that 
agreement  of  the  agents,  and  the  court  refused  to  enjoin  them.  I 
do  not  know  that  I  need  to  express  the  opinion  here,  but  it  seems  to 
me  that  the  court  might  have  gone  further,  and,  on  the  authority  of 
the  cases  above  cited,  held  that  a  sale  by  the  agents  in  violation  of 
their  agreement,  even  with  notice  to  the  defendants,  would  have  been 
no  infringement  of  the  copyright,  on  the  distinction  I  have  endeavored 
to  point  out.  The  agents  being  oumers  of  the  copies  of  the  book,  had 
a  right  to  sell  them,  so  far  as  the  copyright  goes ;  and  their  contract 
not  to  sell  them  was  not  within  the  domain  of  the  copyright  statute,, 
whatever  other  remedy  in  equity  or  at  law  there  may  have  been  in 
any  court  of  competent  jurisdiction,  state  or  federal,  to  enforce  it.  A 
breach  of  the  contract,  or  even  a  conspiracy  with  the  agents  to  pro- 
cure a  breach,  would  not  be  a  case  arising  under  the  copyright  laws 
of  which  the  federal  courts  would  have  exclusive  jurisdiction.  Bev. 
St.  §  711,  subseo.  5.  Every  breach  of  contract  about  a  patented 
article  or  a  copyrighted  book  does  not  perforce  of  that  fact  belong  to^ 
the  federal  jurisdiction  to  redress  as  one  arising  under  those  laws, 
and  we  must  not  lose  sight  of  that  important  consideration  in  such 
cases  as  these.  Judge  £lodoett  intimates  this  distinction  in  Bald- 
win V.  Baird,  25  Fed.  Bep.  293,  and  it  is  a  familiar  one  to  both  our 
patent  and  copyright  law.  Here,  the  plaintiff  did  not  sell  its  booka 
to  agents  with  a  contract  that  they  would  sell  only  by  subscription, 
but,  on  the  contrary,  sold  them  directly  to  subscribers,  through 
agents,  who  had  no  other  function  to  perform  than  to  solicit  subscrip- 
tions and  deliver  the  books.  The  copies  in  controversy  were  sent  to 
the  agent  for  delivery,  and  were  never  his  property,  bat  that  of  the 
plaintiff,  who  was  the  owner  both  of  the  books  and  of  the  copyright. 
It  is  a  most  important  difference,  and  one  that  will  reconcile  thiit 
judgment  with  all  the  oases  mentioned. 
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GoartB  of  equity  will,  vbetber  tbe  property  be  patented  inTontions, 
eopyrigbted  books,  or  wbat  not,  interfere  by  injunction,  in  proper 
cases,  to  prevent  tbe  destruction  or  injury  of  property  liable  to  be  af> 
fected  by  tbe  peculiar  cor  duct  complained  of  in  the  given  case.  It  was 
done  in  Springhead,  etc.,  Co.  v.  Riley,  6  Eq.  Gas.  551,  wbere  tbe  cases 
are  reviewed,  to  prevent  strikers  from  obstructing  the  plaintiff  in  se* 
curing  labor,  tbereby  producing  otherwise  irreparable  miscbief.  In 
patent  and  copyright  cases  there  is  a  further  or  cumulative  remedy  in 
the  courts  especially  empowered  to  protect  them,  as  this  court  is  in 
this  case;  but  it  must  be,  to  receive  the  especial  protection,  strictly 
a  case  involving  the  patent  or  copyright  itself,  or  some  incident  to  it» 
and  not  simply  an  ordinary  contract  concerning  tbe  products  of  tbe 
one  or  the  other.  The  owner  of  the  copyright  may  not  be  able  to 
transfer  tbe  entire  property  in  one  of  bis  copies,  and  retain  for  bim« 
self  an  incidental  power  to  authorize  a  sale  of  that  copy,  or,  rather, 
the  power  of  prohibition  on  the  owner  that  he  shall  not  sell  it,  hold- 
ing  that  much,  as  a  modicum  of  bis  former  estate,  to  be  protected  by 
the  copyright  statute ;  and  yet  he  may  be  entirely  able,  so  long  as  ho 
retains  tbe  ownership  of  a  particular  copy  for  himself,  to  find  abun- 
dant  protection  under  the  copyright  statute  for  his  then  incidental 
power  of  controlling  its  sale.  This  copyright  incident  of  control'over 
tbe  sale,  if  I  may  call  it  so,  as  contradistinguished  from  tbe  power 
of  sale  incident  to  ownership  in  all  property,^-copyrighted  articles 
like  any  other, — is  a  thing  that  belongs  alone  to  the  owner  of  tbe  copy- 
right  itself,  and  as  to  him  only  so  long  as  and  to  tbe  extent  that  he 
owns  the  particular  copies  involved.  Whenever  be  parts  with  that 
ownership,  the  ordinary  incident  o{  alienation  attaches  to  the  particu> 
lar  copy  parted  with,  in  favor  of  the  transferee,  and  be  cannot  be  de. 
prived  of  it.  This  latter  incident  supersedes  the  other, — swallows  it 
np,  so  to  speak, — and  the  two  cannot  co-exist  in  any  owner  of  the  copy 
except  he  be  the  owner  at  the  same  time  of  tbe  copyright;  and,  in  tbe 
nature  of  tbe  thing,  they  cannot  be  separated  so  that  one  may  remain 
in  tbe  owner  of  the  copyright  as  a  limitation  upon  or  denial  of  the 
other  in  the  owner  of  the  copy.  A  genuine  copy,  owned  by  the  owner 
of  tbe  copyright,  carries  with  it  the  ordinary  incidents  of  alienation 
belonging  alike  to  all  property,  and,  if  he  parts  with  the  copyright, 
be  retains  with  the  ownership  of  the  particular  copy  this  power  of 
sale;  or  if  he  sells  a  copy  to  another,  having,  as  owner  of  the  copy« 
right,  authorized  a  transfer,  the  purchaser  takes  the  copy  with  the 
ordinary  incident  of  alienation  belonging  to  all  property;  and  that 
copy  is  no  longer  under  the  copyright  law.  This  is  the  meaning  of 
the  cases  cited,  as  I  understand  them;  and,  so  understood,  they  do 
not  in  the  least  militate  against  this  judgment. 

It  is  a  distinction,  illustrated  by  the  cases,  between  the  incident  of 
that  monopoly  of  sale  belonging  alone  to  tbe  owner  of  the  copyright, 
and  tbe  incident  of  that  exclusive  and  inseparable  right  of  alienation 
belonging  always  to  tbe  owner  of  a  copy  of  the  work  lawfully  printed. 
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which  appears  more  plainly  under  our  statute  than  the  English  stat- 
ate,  but  alike  under  both,  and  there  should  be  no  confusion  of  the 
two,  as  there  is  apt  to  be,  if  the  cases  are  not  very  critically  observed. 
In  this  case  the  defendant  is  in  no  sense  the  owner  of  the  copies  in 
controversy,  having  obtained  them  surreptitiously  from  the  owner  of 
the  copyright,  or,  what  is  the  same  thing,  from  one  who  so  procured 
them.  And  here,  again,  I  would  especially  invite  attention  to  the 
distinction  between  the  ownership  of  the  mere  materials  in  the  books 
and  that  of  the  books  as  literary  products;  for  he  might  possibly  be 
the  owner  of  the  material  elements,  and  yet  not  the  owner  of  the 
literary  constituents  of  the  books. 

In  Keene  v.  KimbaU,  16  Gray,  545-551,  it  seems  to  have  been  in- 
timated that  the  injunction  would  have  been  granted  if  the  copy  of 
the  play  had  been  surreptitiously  obtained.  In  Bartlette  v.  Crittenden, 
4  McLean,  800,  8.  G.  5  McLean,  32,  it  is  said,  in  a  case  where  students 
had  published  cards  copied  for  instruction  from  the  teacher's  system 
of  book-keeping,  resting  in  manuscript :  "A.t  common  law,  independent 
of  statute,  I  have  no  doubt  the  author  of  a  manuscript  might  obtain 
redress  against  one  who  had  surreptitiously  got  possession  of  it;"  and 
in  Nicols  v.  Pitman,  26  Ch.  Div.  374,  a  stenographer  was  enjoined 
from  printing  a  report  of  a  lecture  spoken  from  manuscript  to  a  lim- 
ited audience.  It  was  put  on  the  ground  of  a  breach  of  contract,  as 
in  the  leading  case  of  Abemethy  v.  Hutchinson,  1  Hall  &  T.  28,  where 
it  was  said  that,  no  matter  how  possession  was  obtained,  hearers  can- 
not, either  of  themselves  or  by  transfer  to  another,  publish  for  profit 
that  which  they  had  not  obtained  from  the  author  the  right  to  sell. 
These  cases,  and  those  like  them,  support  this  judgment  in  principle; 
for  if  this  be  true  of  the  common-law  right  of  property  in  manuscript 
before  publication,  it  is  equally  so  as  to  the  statutory  property  in  copy- 
right, unless  the  statute  restricts  it  in  some  way.  It  is  an  incident 
inherent  in  literary  property,  and  necessary  to  its  security,  whether 
it  be  the  gift  of  the  common  law  or  the  statute. 

Although  it  is  not  at  all  a  copyright  case,  in  this  same  view  of 
it,  the  great  case  of  Prince  Albert  v.  Strange,  1  Macn.  &  G.  25,  S.  C. 
2  De  Gex  &  S.  652,  is  a  potential  support  for  this  judgment.  I  had 
prepared  a  careful  analysis  of  that  case  to  show  this,  but  shall  not 
protract  my  already  too  long  opinion  to  include  it.  The  defendant 
was  enjoined  from  exhibiting  or  selling,  for  his  profit,  genuine  copies 
of  the  etchings  surreptitiously  procured  from  the  owner's  printers ; 
and  although,  in  other  respects,  the  case  has  been  much  criticised, 
as  to  that  part  of  the  injunction  there  was  never  any  doubt  or  crit- 
icism. The  same  principle  applies  here.  The  defendant  had  no  no- 
tice  in  that  case,  but  it  was  immaterial,  as  the  lord  chancellor  said, 
as  it  is  in  other  kinds  of  piratical  depredations  on  literary  property. 
He  placed  his  judgment  on  the  broad  and  satisfactory  ground  that 
"one  is  entitled  to  be  protected  in  the  exclusive  use  of  that  which  is 
exclnsively  his."    And  I  say  this  is  so,  whether  it  be  the  exclusive 
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right  of  use,  or  the  exclusive  right  of  sale,  and  whether  either  be  a 
statutory  grant,  as  here,  or,  like  that  case,  a  oommon-law  grant; 
and  the  rule-of  decision  is  the  same,  whether  we  proceed  under  the  or> 
dinary  remedies,  at  law  or  in  equity,  for  damages  or  breach  of  trust, 
or  whether  we  exercise  the  statutory  power  of  protection  given  by 
section  4970  of  the  Revised  Statutes.  That  case  also  calls  attention 
to  the  necessity  that  one  who  proposes  to  become  a  dealer  shall  make 
inquiry  when  he  fairly  should  do  so.  2  Le  Gex  &  S.  687;  Drone, 
102,  109, 408,  470,  478,  538.  Vice-chancellor  Bruce  well  remarked 
that  the  fraudulent  agent  could  convey  no  better  right  than  he  him- 
self had,  and  it  is  very  applicable  to  the  facts  of  this  case.  2  De  Gex 
&  S.  702.  Again,  some  of  these  cases,  like  this,  were  very  small  in 
the  mere  amount  of  money  involved,  but  it  was  adjudicated  that 
"whether  profits  have  been  large  or  small,  the  question  of  right  of 
publication  is  the  same."  Nicolt  v.  Pitman,  supra;  Prince  Albert  v. 
Strange,  supra. 

I  do  not  wish  to  close  this  opinion  without  saying  that  I  do  not  ex- 
alt literary  property  above  other  kinds,  nor  hedge  it  about  with  a 
divinity  of  right  and  remedy  not  belonging  to  all  other  property;  but 
simply  place  it  in  the  category  of  all  the  rest,  only  finding  that,  be- 
cause of  its  delicate  and  peculiar  characteristics,  congress  has  been 
invested  with  peculiar  powers  of  protection  for  it,  which  it  surely 
needs  to  place  it  on  a  fair  footing  with  other  property.  It  is  es- 
pecially liable  to  piratical  depredation,  like  that  attempted  in  this 
case,  whereby  the  owner  loses  his  fair  profits ;  and  I  only  hold  that 
congress  has  provided,  as  a  convoy  for  it,  a  fleet  of  rights  and  reme- 
dies particularly  adapted  for  defense  against  pirates,  whether  they 
sail  nnder  the  black  fiag  of  the  marauding  printer,  or  the  ordinary 
flags  of  commerce,  falsely  displayed  for  purposes  of  spoliation.  But, 
after  all,  other  property  receives  just  as  full  protection,  and,  when  it 
need  be,  by  other  special  methods,  where  the  power  to  devise  them 
exists. 

DBOBBE. 

It  only  remains  to  say  that  the  plaintiff  is  entitled  to  a  decree, 
but  there  need  be  no  expense  for  an  account.  The  defendant  re- 
ceived six  copies,  and  has  sold  five,  at  a  profit,  he  testifies,  of  $5.86. 
This,  and  the  interest  on  it,  he  must  pay  to  plaintiff  within  60  days, 
or  execution  may  issue  for  it.  Possibly,  he  should  be  made  to  pay 
the  full  pablisber's  price,  but  I  assume  that  there  should  be  no  con- 
troversy over  so  small  a  difference,  for  the  money's  sake ;  and,  so 
far  as  the  precedent  is  concerned,  I  prefer  not  to  go  beyond  the 
profits  now,  and  reserve  the  point.  As  to  the  remaining  volume, 
defendant  should  be  perpetually  enjoined  from  selling  it,  certainly. 
I  am  inclined  to  think  he  should  also  be  enjoined  from  lending  it, 
or  even  from  reading  it,  and  possibly,  from  every  conceivable  use  of 
it  as  a  literary  production.    It  is  a  small  matter,  perhaps,  but,  as 
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the  ca^es  show,  it  is  not  the  extent  of  the  injary,  but  the  character  of 
it,  that  is  involved ;  and  until  the  plaintiff  is  paid,  and  voluntarily 
consents  to  part  with  its  property  in  that  copy,  the  defendant  should 
not  injure  the  plaintiff  by  lending  the  book  to  one  who  might  other- 
wise buy  it,  or  to  a  larger  number  who  might  otherwise  buy,  or  even 
by  reading  it  himself,  unless  he  buys  the  privilege  from  the  plaintiff, 
its  owner.  I  do  not  generally  hesitate  to  go  in  judgment  with  the  logic 
of  my  position,  but  since  I  doubt  whether  the  court  can,  under  sec- 
tion 4964  of  the  Bevised  Statutes,  declare  a  forfeiture  of  this  copy, 
I  hesitate  to  impose  an  injunction  which  amounts  to  that,  although  it 
may  be  that  it  is  a  clear  eq.uitable  remedy,  under  section  4970  of  the 
Bevised  Statutes.  Hence  I  shall,  in  this  case,  only  enjoin  the  sale, 
aud  reserve  the  other  points,  with  leave  to  the  plaintiff  to  apply  for 
an  extension  of  the  injunction  if  the  defendant  shall  refuse  to  amica- 
bly surrender  the  copy,  which  he  has  no  sort  of  right  to  retain  for 
any  use  as  a  literary  production,  whatever  his  right  may  be  in  other 
respects.  Suppose  it  were  a  copyrighted  play,  the  defendant  would 
be  enjoined  from  its  exhibition,  whether  to  an  audience  of  one  or  thou- 
sands; and  there  are  cases,  of  which  I  took  no  note,  that  hold  that 
even  a  gratuitous  exhibition,  in  places  somewhat  domestic,  might  be 
enjoined  as  ttu  injury  which  resulted  in  keeping  people  from  a  desire 
to  see  the  authorized  performance.  So,  here,  this  unauthorized 
genuine  copy  might  be  used,  as  a  more  certainly  piratical  one  could 
be,  to  limit  the  lawful  buyers.  Second-hand  copies,  regularly  sold, 
would  do  the  same,  it  is  true,  but  that  use  of  them  is  incidental  to 
property  in  them,  and  has  been  paid  for.  But  perhaps  the  plaintiff 
should  submit  to  this  injury  by  one  copy  as  a  somewhat  inevitable 
accident  of  the  situation,  incident  to  such  property;  and  in  this  case, 
for  the  present,  we  will  treat  it  as  de  minimis.  Drone,  Copyr.  527. 
But  the  plaintiff  has  no  foundation  for  the  claim  for  an  injunction  re- 
straining defendant  from  dealing  in  this  book  in  the  future  otherwise 
than  as  he  may  deal  with  the  plaintiff,  or  of  interfering  with  its  loQal 
agent  in  his  work.  It  will  be  time  enough  to  apply  whatever  remedy 
it  may  have  when  he  procures  other  surreptitious  copies,  and  we  can- 
not adjudicate  in  advance  that  he  may  not  have  a  perfect  right  to 
sell  any  other  copies  than  those  involved  in  this  controversy.  The 
defendant  will  pay  the  costs.    Decree  accordingly. 
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Hon.  DANIEL  CLARK,  District  Jddob,  New  HAKPSHisa. 

Hos.  THOMAS  L.  NELSON,  District  Jtjdok,  MAssACHtrsKTM. 

HoH.  QEOR'GB  M.  CARPENTER,  District  Judob,  Rhodb  Isuuro. 

SECOND    CIRCUIT. 

How.  SAMUEL  BLATCHFORD,  Circuit  Justice. 

HoH.  WILLIAM  J.  WALLACE,  Circuit  Judob. 

HoK.  NATHANIEL  8HIPMAN,  Dwtbict  Judob,  Cofwbctiout. 

Hon.  A.  0.  COXB,  DiSTBicr  Judob,  N.  D.  New  York. 

Hon.  ADDISON  BROWN,  Daaam  Juses,  8.  D.  Nbv  Yobk. 

Hon.  CHARLES  L.  BENEDICT,  Distbict  Judob,  B.  D.  Nxw  Yobx. 

Hon.  HOYT  H.  WHEELER,  Dibtbiot  Judge,  Vermont. 

THIRD   CIRCUIT. 

Hon.  JOSEPH  P.  BRADLEY,  Circuit  Justiob. 
Hon.  WILLIAM  M<^EENNAN,  Circuit  Judoi. 
Bon.  LEONARD  S.  WALES,  DisTRicr  JxnxtB,  Delawabb. 
Hon.  JOHN  T.  NIXON,  District  Judge,  New  Jebsbt. 
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Vr  JUDGES  07  THE  UNITED   STATES 

HoH.  "WILLIAM  BUTLER,  Dibtrict  Judok,  E.  D.  PKNjrsTLVASiA. 
HoH.  MARCUS  W.  ACHBSON^  D«TOJcapJoD»Br  W.  D.  Pknnsyi-taiiia, 

FOURTH   CIRCUIT. 

^H.  MOiatiaOfN',R.'V-ASIlBi  CiEOOTi!  Jn^icat. 

Hon.  k'uuk  L.  BONC,  Cmcuir  Judge. 

How.  THOMAS  J.  MORRIS,  Dibtbict  Jxjb«e,  Mabtland. 

Hon.  AUGUSTUS  S.  SEYMOUR,  Dutrict  Judob,  E.  D.  Nobth  Cabolina.' 

Hon.  ROBERT  P.  DICK,.  DteitaOT  Stms,  W.  D.  JNobth  Cabolina. 

Hon.  QEOROE  8.  BRYACT,  Distbict  Judge,  South  Cakouna.' 

Hon.  CHARLES  H.  SIMOKTON,  Dibtbiot  Jdzkje,  South  Cabouna.> 

Hon.  R.  W.  HUQBffiS,  Disteict  Judge,  E.  D.  Vibginia. 

Hon.  JOHN  PAUL,  DiSTUOT'jCTaA  W.  D.  Vibchhia.- 

HoN.  JOHN  J.  JACKSON,  District  Judge,  West  Viboinia. 

FIFTH   CIRCUIT. 

Hon.  WILLIAM  B.  WOODS,  dBourr  Jusnc*. 

Hon.  DON  A.  PARDEE,  Ciacurr  Judge. 

Hon.  JOHN  BRUCE,  Disteict  Jitooe,  S.,  M.,  and  N.  D.  Axjubaica. 

Hon.  THOMAS  SETTLE,  District  Judgh,  1>.  D.  Fr.oRioA. 

Hon.  JAMES  W.  LOCKE,  Dibtbict  Judge,  S.  D.  Fw)rida. 

Hon.  henry  K.  McCAY,  bntBicr  JvDoft.  N.  D.  GtBoadu. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia. 

Hon.  EDWARD  C.  BILLINGS,  District  Judge,  E.  D.  Louisiana. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana. 

Hon.  ROBERT  A.  HILL,  t)iBTSicT  JuDG*,  IT.  ANO  S.  b.  Mississim. 

Hon.  CHAUNCEY  B.  SABIN,  District  Jodos,  E.  D.  Texas. 

Hon.  a.  p.  McCOHfHiCK,  I>tsi<BiCT  ivocf&,  N.  D.  'Osxao. 

Hon.  E.  B.  T9RNBB,  DttTHicr  JoDaXy  W.  D.  Texas. 


SIXTH    CIRCUIT. 

Hon.  STANLEY  MATTHEWS,  Cibcoit  Justice. 

Hon.  HOWELL  E.  JACKSON,  CfBCUiT  JxntoB. 

Hon.  JOHN  WATSON  BARR,  Djstbict  Jupo^  Kia^TSCXX. 

Hon.  henry  B.  BROWN,  District  Judge.  E.  D.,Mi,cpwAN. 

Hon.  SOLOMON  L.  WITHEY,  District  Judge,  W.  D.MicniOAN.* 

'Retired. 

'Qualified  September  8, 1886.    Appointed  to  All  vacancy  occasioned  by  retirement  or 
Hon.  Georoe  S.  Bbvan. 
•Deceased. 
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Hoir.  HENBT  P.  8EVEREN8,  DiSTBicrr  Judgk,  W.  D.  MiCHiauuf.» 
HoH.  MARTIN  WELKBR,  District  Judge,  N.  D.  Ohio. 
Hon.  GEORGE  B.  SAGE,  Distbict  Jxtdob,  8.  D.  Omo. 
Hon.  D.  M.  KEY.  Dibthict  Judob,  E.  and  M.  D.  TsNirssaEX. 
Bon.  £.  &  HAMMOND,  Distbict  Judge,  W.  D.  Tskbbssbs. 

SEVENTH   CIRCUIT. 

How.  JOHN  M.  HARLAN,  CtECurr  Justice. 

Hon.  WALTER  Q.  GRE8HAM,  CiscniT  Judge. 

Hon.  HENRT  W.  BLODQETT,  Distbict  Judge,  N.  D.  I1.1.IHOI8. 

Hon.  8AHUEL  H.  TREAT,  District  Judge,  S.  D.  Iixihois. 

Hon.  WITJiIAM  A.  'W00D8,  District  Judge,  Indiana. 

Hon.  (MARLE8  E.  DYER,  Distbict  Judge,  £.  D.  WiscoNsni. 

Hon.  ROMANZO  BUNN,  Distbict  Judge,  W.  D.  Wisoonbir. 

EIGHTH   CIRCUIT. 

Hon.  SAMUEL  F.  MILLER,  Circuit  Justice. 

Hon.  DAVID  J.  BREWER,  Circuit  Judge. 

Hon.  henry  C.  CALDWELL,  District  Judge,  E.  D.  Arkansas 

Hon.  ISAAC  C.  PARKER,  District  Judge,  W.  D.  Abkansab. 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado. 

Hon.  OLIVER  P.  SmRAS,  District  Judge,  N.  D.  Iowa. 

Hon.  JAMES  M.  LOVE,  District  Judge,  S.  D.  Iowa. 

Hon.  C.  G.  FOSTER,  District  Judge,  Kansas. 

Hon.  RENSSELAER  R.  NELSON,  Dibtrict  Judge,  Minnesota. 

Hox.  SAMUEL  TREAT,  District  Judge,  E.  D.  Missouri. 

Hon.  ARNOLD  KREEEL,  District  Judge,  W.  D.  Missouri. 

Hon.  ELMER  8.  DUNDY,  District  Judge,  Nebraska. 

NINTH   CIRCUIT. 

Hon.  STEPHEN  J.  FIELD,  Circuit  Justice. 

Hon.  LORENZO  SAWYER,  Circuit  Judge. 

Hon.  OODEN  HOFFMAN,  District  Judge,  Caufornia. 

Hon.  GEORGE  M.  SARIN,  District  Judge,  Nevada. 

Hon.  MATTHEW  P.  DEADY,  District  Judge,  Oregon. 

'  Qmlifled  June  8, 1886.    Appointed  to  fill  vacancy  occasioned  by  death  of  Hon.  8. 

L.WRBBT. 
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At)bie O.  Stobbs,  The 719 

Abercorn,  The 884 

Adams  v.  Bellaire  Stamping  Co ... .  800 

Adams,  The 880 

AddiB,  In  re  .-. .  ....•.-. 794 

Alamo,  The v.... 8121 

Alamo,  The,  Bussell  t 812 

Alanson  Samner.  The 670 

Alderson  ▼.  Crocker. 745 

Aldridj.  Strack  ▼ 489 

Aldrich,'Waa-pe-man-qua  v 489 

Alexander  r.  McNear 408 

Alexandria.  The  City  of 908 

Algiers,  The.  ....•....< 840 

Allen  V.  HallidaT 381 

Allen  ▼.  CDonald 17 

Allen  r.  O'Donald 846 

Allen  v.  Wilson 677 

American  Bell  Telephone  Co.  y.  Pan 

Electric  Telephone  Co 626 

American    Diamond   Rock  Boring 

Co.  V.  Qllson 817 

American   Diamond  Rock  Boring 

Co.v.  Sheldon 817 

American    Diamond  Rock   Borinc 
Co.  y.  Sutherland  Falls  Marble 

Co 817 

American  Institute  of  the  City  of 
New  York,  New  York  Exhanst 

Ventilator  Co.  v 728 

American  Paper  Barrel  Co.  ▼.  lAra- 

way  (two  cases) 141 

American    Zylonite   Co.,  Celluloid 

ManufgCo.  V 195 

Anderson  ▼.  Eissam 000 

Aronson  T.  Fleckenstein 76 

Asher  V.  Fissel 851 

Aspen  Mining  ft'  Smelting  Co.  ▼. 

Rncker 220 

Atchison,  T.&  8.  JP.R.  Co., Vennerv.  681 
AttleboTongh  Nat.  Bank  t.  North- 
western Manuf  g  &  Car  Co 118 

Ayery  Mach.  Co.,  Johnston  Ru£9er 
Co.y: 198 

Bailey,  Carnahan  T. 619 

Baldwin  y.  Haynes 99 

Balfoar  y.  City  of  Portland 788 

BaUy.  Clark 179 

Ball,  Bntlery 754 

Bankers'  te  Merchants'  Tel.  Co.  y. 

Chicago  Carpet  Co 898 

Bardeny.  Cicyof  Doluth 14 

y.88— Pkd. 


Bares  y.  The  Historian 886 

Bate  Refrigerating  Co.  y.  Gillette. .  678 

Battler,  The 987 

Baxter,  In  re ...v.  462 

Baxter,  The,  Edgar  y.. 469 

Bebout,  United  States  y 588 

Bellaire  Stamping  Co.,  Adams  y 860 

Bellaire  Stamping  Co.,  Consolidated 

Fruit JarCo.y 91 

Belle  Hooper,  The '..  988 

Belle  Hooper,  The,  Virden  y 928 

Belle  Patent  Button  Fastener  Co.  y. 

Brooks 871 

Belle  Patent  Button  Fastener  Co.  y. 

Daniels fSIl 

Belle  Patent  Button  Fastener  Co.  y. 

Lucas 871 

Bennett  y.  McOillan 411 

Berwind  y.  Schultz '. . .  110 

Bissell  y.  Township  of  Spring  Val- 
ley     64 

Board  of  Auditors  of  the  Town  of 

Ottawa.  United  States  y 407 

Board- of  Sup'rs,  Rosenbaum  y 228 

Bock  y.  Perkins 128 

Brainerd,  First  Nat.  Bank  y. 917 

Brainerd,  Wigton  y 29 

Brooks  y.  Miller 616 

Brooks,  Belle  Patent  Button  Fast- 
ener Co.  V 871 

Brooks,  Green  y 215 

Brown  y.  The  C.  P.  Raymond 765 

Brown,  The  Helen Ill 

Brown,  Ex  parte 6.58 

Buckner  y.  City  of  Bhreyeport 209 

Endlong  y.  Kent 18 

Buek,  Meissner  v 161 

Bnfordy.  Holley 680 

Bullock  y.  Finley 614 

Bnrgess  y.  Winston 659 

Burr  V.  Kimbark 674 

Busell  Trimmer  Co.  y.  Stevens 676 

Butlery.  Ball 754 

Cahn  y.  Qung  Wah  Lung 896 

Call,  Rumsey  y 769 

Caraco's  Appeal 628 

Camahan  y .  Bailey 519 

Carter  v.  City  of  Shreveport 209 

Castle  y.  The  Packer 156 

Celluloid  Manuf  g  Co.  y.  American 

Zylonite  Co 196 

Celluloid  Manuf  g  Co.,  Spill  y. 870 
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Central  Tmt  Oa.  T.WabMb,  St.  L. 

&P.Ry.Co 871 

Chapman  T.  Chapmwu »...     1 

Charlotte,    Dacneue    d'Aozy,    t. 

Soutter 788 

Chase,  FroatT 102 

Cheney,  Damon  ▼ 600 

Cheney,  Svaboda  t 600 

Chicago   Carpet   Co.,    Bankers'  & 

Merchants' Tel.  Co.  v 896 

Chicago,  St.  P.,  M.  ft  O.  By.  Co.  ▼. 

County  of  Dalcota SIO 

Church  V.  Spaulding. 101 

City  of  Alexandria,  The 903 

City  of  Alexandria,  The,  Yega^T. . .  903 

City  of  Baltimore,  Yaaey  T 877 

City  of  Cleveland,  King  ▼ 888 

City  of  Detroit,  Osborne  ▼ 889 

City  of  Duluth,  Barden  V 14 

City  of  Kansas,  National  Water- 
works Co.  t va 

City  of  Mexico,  The ,148 

City  of  Mexico,  The 807 

City  of  Mexico,  The 888 

Ci^  of  New  York,  Mercantile  Nat. 

Bank  of  City  of  New  York  v 778 

City  of  Portland,  Balfour  v 788 

Ci^  of  Saginaw,  Saginaw  Gas-light 

Co.  V 639 

City  of  St.  Paid,  GaUagher  ▼....,..  805 

Oi^  of  Shreveport,  Buckner  v 209 

City  of  Shreveport,  Carter  t 909 

City  of  Shreveport,  Dorian  y 887 

City  of  Shreveport,  Ford  v 209 

City  of  Shreveport,  Gragard  ▼ 209 

City  of  Shreveport,  Hackett  v. 208 

City  of  Shreveport,  Harris  v 209 

City  of  Shreveport,  Herold  v 209 

City  of  Shreveport,  Hicks  v 209 

City  of  Shreveport,  Holmes  y 209 

City  of  Shreveport,  Horan  v 209 

City  of  Shreveport,  Leonard  v 209 

City  of  Shreveport,  Leonard  y 257 

City  of  Shreveport,  Levy  v 209 

City  of  Shreveport,  McWilliama  v. .  200 

City  of  Shreveport,  Parsons  v 209 

City  of  Shreveport,  Rig^s  v 209 

City  of  Shreveport,  Robinson  y. . . .  209 

Clark  V.  Wilson , 95 

Clark,  Ball  V 179 

Clarke  v.  Shaw 856 

Clinton  Nat.  Bank,  United  States  v.  857 
Cohansey    Glass   Manuf'g    Co.  v. 

Wharton 189 

Cokeley  V.  TheSnap 587 

Coleman,  Earp  v 340 

Colgate  v.  Western  Electric  Manuf'g 

Co 146 

Connor  v.  Hanover  Ins.  Co 649 

Consolidated  Fruit  Jar  Ck>.  y.  Bel- 

laire  Stamping  Co 01 

Consolidated  M.  P.  Co.  v.  Wolf 814 

Consolidated     Bunging   Apparatua 

Co.  y.  Peter  Bchoenhof en  Browing 

Co. T498 


Cooper,  Wlllard  T. »• 750 

County  of  Dakota,  Chicago,  6t  P., 

M.40.I^.Qo .TTT 810 

Gointy  of  BC  QharlM,  SheQ«y  ▼. ...  876 

C.  P.  Raymond,  The 765 

C.  P.  Raymond,  The,  Brown t.....  765 

Craig,  Tlnlted  States  y 706 

Crawford  v.  Moore; 834 

Crocker,  Alderaon  y 745 

Oullen,  Fagan  y 848 

Ourty  y.  The  Max  lievri*...., 681 

Damon  y.  Cheney , MO 

Daniel*,  Belle  Patent  Bvtton  Fast- 
ener Co.  y 871 

Dansman,  Glenn y.... 907 

Daviay.McQee 867 

Dayitt,TheMichaeL..... 886 

Dawson  y.  Poston 606 

De  Armand  v.  Home  Ina.  Co 608 

Delamater,  Scully  y 114 
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Dick,  Hubelv 188 
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Dixon,  Thompson  v 5 
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Co. ..........: 658 
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Dandee  Mortgage  &  Trust  Invest- 
ment Co.,  Hugnes  v 40 

Dundee  Mortgage  &  Truat  Invest- 
ment Co.,  Hughes  V.  (three  cases)   47 
Dundee  Mortgage  &  Trust  Invest- 
ment Co.,  BJng  y 88 

Earp  v.  Coleman 840 

£ddy.  United  States  y 220 

Edgar  Baxter,  The 460 
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Fanwood,  The 878 
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Farwell  V.  Eerr 846 

F.  C.  Latrobe,  The 877 
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Field  V.  Haines 910 

Fifth  Nat.  Bank  y.  New  York  Ele- 
vated R.  Co 281 

Finley.  Bullock  v 614 

First  Nat.  Bank  y.  Bralnerd 917 

Fissel,  Ashery 851 

Fissel,  Teal  y ,.  851 

Fleckenstein,  ironson  y. 75 

Ford  V.  City  of  Shreveport 909 

Ford,MeIlen  y. 689 
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Fny.  HydeT 919 
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Ch&phan  v.  Chapman  and  others. 

{O^euU  Court,  D.  Kansai.    June  9, 1886.) 

L  Removal  of  Cavsk — JuRisDicTioir— Sbpabablb  Cohtbovbbst— StrBJEcmrG 
Land  to  Payment  of  AiiiMOiiT. 

An  action  by  a  divorced  woman  against  tlie  heirs  of  her  former  husband,  to 
subject  lands  of  which  he  died  seized  to  the  payment  of  her  alimony,  does 
not  present  a  separable  controversy  as  to  any  of  me  defendants. 
i.  Sams— Rkmans. 

In  such  a  case,  some  of  the  defendants  being  territorial  citizens,  with  no 
right  of  removal,  the  entire  controversy  must  be  adjudicated  in  the  state 
courts. 

Motion  to  Bemand,  on  Grounds  of  Citizenship. 
H.  L.  Poplin,  for  plaintiff. 
A.  Bergen,  for  defendants. 

Bbbweb,  J.  On  motion  to  remand.  This  case  presents  a  cnrions 
combination  of  causes,  or  supposed  causes,  of  action.  Bemoval  was 
sought  on  the  ground  of  citizenship.  Several  of  the  defendants  are 
citizens  of  territories,  and,  of  course,  have  no  right  to  a  removal.  It 
is  claimed,  however,  that  a  separate  controversy  exists  between  the 
plaintiff  and  one  of  the  defendants,  and  therefore  that  that  defendant 
can  remove  the  entire  case,  she  and  he  being  citizens  of  different 
states.  The  petition  alleges  that  she  obtained  a  decree  for  alimony 
in  1858,  in  Ohio;  that  subsequently,  and  after  a  decree  of  divorce, 
her  husband,  owning  land  in  this  state,  conveyed  that  land  to  his  son, 
Charles  W.  Chapman,  one  of  the  defendants.  He  thereafter  died, 
leaving  other  children,  who  are  also  made  parties  defendant.  She 
says  that  this  deed  from  her  husband  to  Charles  W.  Chapman  was 
made  in  trust,  not  specifying  what  the  trust  was.  She  also  says  that 
it  was  made  with  the  intent  to  defraud  his  creditors,  herself  among 
others;  and  she  prays  that  this  alimony  awarded  to  her — this  de- 
cree for  alimony — be  declared  a  lien  upon  this  tract;  that  the  deed 
v.28p.no.l— 1 
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from  her  huBband  be  adjudged  void,  the  land  sold,  and  oat  of  the 
proceeds  the  alimony  first  paid;  then  that,  out  of  the  fractional  in- 
terest in  the  remainder  belon(;ing  to  Charles  W.  Chapman  as  one  of 
the  heirs  of  her  husband,  she  be  paid  $10,000  damages,  which  she 
alleges  she  has  sustained  by  reason  of  the  non-payment  of  this  ali- 
mony, and  that  the  balance  be  distributed  among  the  other  heirs  of 
her  husband.  She  further  says  that  she  obtained  her  divorce  from 
her  husband  on  the  ground  of  his  fault,  and  that  she  is  entitled, 
therefore,  under  the  Kansas  statute,  to  one-half  interest  in  the  land, 
which  she  prays  may  be  set  over  to  her.  All  these  things  are  grouped 
together  in  one  petition. 

So  far  as  the  complaint  for  damages  against  Charles  W.  Chapman 
is  concerned,  it  does  not  seem  to  me  that  she  states  any  cause  of  ac- 
tion at  all ;  and  so  far  as  the  balance  of  the  case  is  concerned,  in  it 
the  other  heirs  are  interested.  The  mere  fact  that  she  could  have 
maintained  an  action  against  Charles  W.  Chapman  alone  does  not 
necessarily  determine  the  question  of  a  separable  controversy.  If 
there  was  an  action  of  tort, — an  assault  and  battery  committed  by 
two  defendants, — she  could  maintain  an  action  against  either  one 
separately;  but  if  she  joins  the  two,  there  is  but  a  single  controversy. 
There  is  not  a  separable  controversy  between  her  and  each  defend- 
ant. So,  here,  if  this  conveyance  was  made  in  trust,  as  she  says,  the 
heirs  of  her  husband — the  grantor  of  that  trust — are  interested  in  the 
land  after  the  trust  has  been  performed,  and  interested  against  her 
claim  to  inherit  one-half,  as  well  as  to  subject  the  land  to  the  pay- 
ment of  the  alimony.  This  is  the  character  of  her  averment :  that 
they  are  interested  as  the  heirs  of  her  husband.  She  has  but  one 
claim  in  this  respect  against  them  all.  Whether,  as  a  matter  of 
fact,  they  are  interested, — whether  the  deed  was  made  in  trust  or  in 
fraud, — cannot  be  determined  until  the  testimony  is  presented.  But 
upon  the  face  of  the  papers  there  is  no  separable  controversy  between 
him  and  her,  and  therefore  a  motion  to  remand  must  be  sustained. 


Gbtnneuj,  State's  Atty.,  etc.,  ex  rel,  Chicago  Hospital  for  Wohbh 
AND  Children  v.  Johnson  and  others.* 

(,Oireuit  Court,  Jf.  D.  lUinoU.    July  6, 1886.) 

1.  Removaij  of  Cause  from  State  Coubt — Sdit  by  State  m  not  RemovabIjE. 
A  chancery  suit.  Instituted  in  a  %tatc  court  by  the  state's  attorney,  in  the 
nahie  of  the  people  of  the  state,  for  the  purpose  of  preserving  a  fund  alleged 
to  be  held  in  trust  for  a  charitable  use,  and  for  the  purpose  of  having  a  bene- 
ficiary designated  to  receive  such  fund,  is  a  suit  by  the  state  in  its  own  court, 
and  hence  is  not  removable,  under  any  existing  law,  from  a  state  court  to  & 
federal  court. 

^Edited  by  Russell  H.  Curtis,  Esq.,  of  the  Chicago  bar. 
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2.  Sake — Am,  ok  a  Side  must  be  Entitled  to  Removal. 

A  suit  in  a  state  court  against  citizens  of  another  state,  and  a  citizen  of  the 
state  in  which  the  suit  is  instituted,  where  the  latter  is  a  necessary  party,  is 
not  removable  to  a  federal  court  by  the  citizens  of  the  sister  state. 

Motion  to  Bemand  to  State  Court. 
Botenthal  dt  Pence,  for  complainant. 
WiU'iams  d  Thompson,  for  defendants. 

Blodoeit,  J.  This  case  is  now  before  the  court  on  a  motion 
to  remand  it  to  the  circuit  court  of  Cook  county,  from  whence  it  was 
removed  by  two  of  the  defendants.  ~  The  suit  is  a  proceeding  by  an 
information  filed  upon  the  chancery  side  of  the  court  by  the  state's 
attorney  of  Cook  county,  in  the  name  of  the  people  of  the  state  of 
Illinois,  charging  that  Julia  Hose  Newberry,  late  of  the  city  of  Chi- 
eago,  died  testate  in  April,  1876,  seized  of  real  and  personal  property 
worth  $117,000  or  over,  and  without  issue,  or  descendants  of  issue; 
and  that  by  her. last  will  and  testament  said  Julia  Rose  devised 
all  her  property,  both  real  and  personal,  to  her  mother,  Julia  Butler 
Newberry,  upon  the  express  condition  that,  by  a  will  to  be  made  be- 
fore receiving  such  bequest,  the  mother  should  bequeath  all  of  said 
estate  which  should  remain  undisposed  of  or  unspent  at  the  time  of 
the  mother's  death  to  such  charitable  institution  for  women  in  the 
city  of  Chicago  as  she,  the  mother,  should  select;  that  the  estate  of 
said  Julia  Rose  came  into  the  hands  of  her  mother,  and  that  in  De- 
cember last  the  mother  died ;  that  at  the  time  of  the  death  of  the 
mother  the  whole  of  the  estate  so  received  from  said  Julia  Bose  re- 
mained undisposed  of  and  unspent;  but  that  the  mother  never  made 
a  will  directing  what  charitable  institution  for  women  in  the  city  of 
Chicago  should  receive  the  estate  of  said  Julia  so  remaining  in  her 
hands.  It  is  further  charged  that,  by  the  will  of  Julia  Bose,  her 
estate  so  remaining  undisposed  of  at  the  time  of  the  mother's  death 
was  a  trust  fund  dedicated  to  some  charity  for  women  in  the  city  of 
Chicago;  and  praying  that  the  court,  by  virtue  of  its  supervising  con- 
trol over  all  trusts  and  charities,  take  possession  of  such  funds,  and 
direct  what  charity  for  women  in  the  city  of  Chicago  shall  receive  the 
same.  It  further  appears  that  Mrs.  JnUa  Butler  Newberry  died  tes- 
tate, and  by  her  will  bequeathed  all  her  real  and  personal  estate  to 
her  brothers,  Nicholas  Clapp  and  James  Clapp,  who  are  made  de- 
fendants in  the  case,  and  that  the  defendant,  Enos  Johnson,  as  tlie 
agent  of  Mrs.  Julia  Butler  Newberry,  had,  at  the  time  the  informa- 
tion was  filed,  the  possession  of  the  personal  estate,  amounting  to 
over  $100,000,  which  the  mother  had  received  from  the  estate  of  Ju- 
lia Bose. 

Nicholas  and  James  Clapp  appeared  in  the  state  court,  and  an- 
swered, setting  up  their  claim  to  the  property  in  question  under  the 
will  of  Mrs.  Julia  Butler  Newberry;  and  filed  their  petition  for  re- 
moval to  this  court  on  the  ground  that  they  are  both  citizens  of  the 
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state  of  New  York,  and  that  the  controversy  as  to  the  right  to  the  es- 
tate in  question  is  wholly  between  themselves  and  those  who  claim  it 
in  behalf  of  some  charity  in  the  city  of  Chicago ;  and  the  record  was 
bronght  to  this  court,  where  it  was  filed,  with  leave  to  the  relator  to 
move  to  remand. 

The  motion  to  remand  is  urged  on  two  grounds :  (1)  That  this  is 
a  suit  by  the  state  of  Illinois,  and  therefore  not  removable,  under  the 
statute;  (2)  that  Enos  Johnson,  one  of  the  defendants,  who  had  pos- 
session at  the  commencement  of  the  suit  of  the  personal  property  be- 
longing to  the  fund  in  question,  is  a  citizen  of  the  state  of  Illinois, 
and  is  a  necessary  and  indispensable  party  to  the  suit. 

The  frame  and  scope  of  this  information  or  bill  in  equity  seems  to  me 
to  be  an  assertion  of  the  right  of  the  sovereignty  of  the  state  to  inter- 
pose for  the  protection  of  this  alleged  charitable  fund.  It  is,  in  ef- 
fect, a  suit  by  the  state  for  a  public  purpose;  that  is,  for  the  recov- 
ery and  protection  of  a  fund  which  it  is  claimed  has  been  dedicated 
to  a  charitable  use  within  its  jurisdiction.  The  fund,  if  recovered, 
may  not  belong  to  the  state  a«  a  corporate  entity,  and  the  state  may 
have  no  control  or  disposing  power  over  it,  but,  for  lack  of  any  per- 
son who  can  or  will  take  steps  in  the  premises,  the  state,  by  its  proper 
officer,  comes  into  court,  and  asks  that  this  fund  be  protected.  I  do 
not  say  that  a  case  is  made  under  which  the  court  can  give  the  re- 
lief prayed  for,  as  the  merits  of  the  case  cannot  be  considered  on  this 
motion ;  but  the  theory  of  the  suit  is  that  an  officer  of  the  state  has  the 
right  to  institute  this  proceeding  in  the  name  of  the  state,  for  the 
benefit  of  whom  it  may  concern,  and  that  it  is  properly  a  suit  by 
the  state. 

This  is  not  a  case  where  the  state  allows  a  perscm  to  use  its  preroga- 
tive writ  for  the  purpose  of  enforcing  the  performance  of  a  duty  by  a 
public  officer,  or  protecting  a  private  right,  as  in  proceedings  by  writs 
of  mandamus  or  habeas  corpus,  bat  the  state  comes  into  court  by  its 
authorized  officer,  to  ask  that  this  fund  be  protected  and  properly 
applied ;  and  as  such,  it  seems  to  me,  it  must  be  considered  a  suit  by 
the  state,  brought  in  one  of  its  own  courts,  and  not  within  the  pro- 
visions of  any  of  the  laws  for  the  removal  of  cases  from  the  state  to 
the  federal  courts.  Stone  v.  South  Carolina,  117  U.  S.  430;  8.  0. 
6  Sup.  Ct.  Eep.  799. 

But,  if  I  am  wrong  on  this  point,  it  seems  to  me  that  the  second 
point  is  well  taken.  The  information  charges  that  defendant  Enos 
Johnson  has  possession  of  the  personal  property  belonging  to  the  fund 
in  question,  and  this  allegation  is  admitted  by  the  answer  of  Johnson 
on  file  in  the  case.  If  the  relator  is  entitled  to  a  decree  in  this  case, 
it  is  because  the  will  of  Julia  Bose  Newberry  impressed  upon  so  much 
of  her  estate  as  remained  in  the  hands  of  her  mother  at  the  time  of 
the  mother's  death  the  character  of  a  trust  fund  for  a  charitable  use, 
to  which  a  court  of  equity  can  give  direction  in  default  of  directions 
by  Mrs.  Newberry,  and  the  person  in  possession  of  this  fund  became 
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at  onoe,  upon  the  death  of  Mrs.  Newberry,  a  holder  of  the  fond  for 
the  purposes  of  the  trast.  He  was  therefore  a  necessary  party  to  the 
Boit,  as  the  fund  conld  only  be  reaohed  through  him.  If  it  became 
and  is  a  trust  fund  under  the  will  of  Miss  Newberry,  Johnson  held  it 
for  the  benefit  and  use  of  whoever  shall  be  adjudged  entitled  to  it, 
and  had  no  right  to  recognize  any  power  in  Mrs.  Julia  Butler  New- 
berry to  dispose  of  it  as  part  of  her  general  estate.  It  was  through 
service  upon  Johnson  that  the  court  reached  the  fund,  to  act  upon 
and  dispose  of  it,  if  the  bill  shall  be  sustained.  I  am  therefore  of 
opinion  that  the  «a8e  is  not  a  proper  one  for  removal,  and  should  be 
remanded  to  the  state^court. 


Thompson  and  others  v.  DnoN  and  others. 

{Oireuit  Court.  W.  JD.  WUeonrin.    July  10, 1886.) 

1.  Rrhovai.  Of  Cattbb — Rbuasd — Non-Rbsident  Mobtoaoee  a  Defkitoabt. 
On  a  motion  to  remand  to  the  state  court  from  which  It  was  removed,  an 
action  for  the  foreclosure  of  a  real-estate  mortgage,  where  the  plaintiff  and 
'  the  defendant,  the  mortgagor,  are  residents  of  the  same  state,  and  another  de- 

fendant a  resident  of  anotner  state,  and  a  mortgagee  sets  np  in  his  answer  a 
claim  against  the  mortgaged  property  adverse  to  tnat  of  plaintiff,  as  well  as 
the  morteagor,  the  facts  do  not  give  the  United  States  circuit  court  Jurisdic- 
I  tion,  and  the  motion  must  be  granted.    Wilton  v.  8t.  Lonit  d  8.F  By.  do.,  23 

Fed.  Rep.  8;  8.  C.  114  U.  8.  60;  6  Sup.  Ct.  Rep.  788. 
8.  Sake— Basis  or  Jubooiotioit. 

The  court  cannot  look  at  the  contract  between  the  non-resident  mortgagee 
and  the  mortgagor  to  determine  the  question  of  Jurisdiction. 

Orton  d  Otbom,  for  plaintiffs. 

Tenney,  Bathford  d  Tenney,  for  the  Home  Nat.  Bank  of  Chicago. 

BuHM,  J.    This  action  is  brought  to  foreclose  a  mortgage  upon  a 
certain  flouring-mill  and  premises,  situate  in  La  Fayette  county,  Wis- 
I  eonsin.     The  plaintiffs,  the  mortgagees,  and  the  defendants  Dixon 

I  and  his  wife,  the  mortgagors,  all  reside  in  Wisconsin.     The  defend- 

I  ant  Saterlee  Warden,  who  has  also  a  mortgage  on  the  premises,  and 

puts  in  an  answer,  resides  in  the  state  of  Kansas.     The  defendant 
I  James  B.  Ginn  resides  in  the  state  of  Illinois,  and  appears  by  an* 

Bwer,  setting  up  a  lien  by  judgment  rendered  in  the  state  court  upon 
a  mechanic's  and  furnisher's  lien  upon  the  mortgaged  premises  sub- 
sequent to  the  making  of  the  mortgage.  The  defendant  the  Home 
National  Bank  of  Chicago  is  a  corporation  of  Illinois,  and  puts  in  an 
answer,  alleging  that  the  Gratiot  Manufacturing  Company,  also  a  cot* 
poration  of  Illinois,  after  the  making  of  plaintiffs'  mortgage,  sold  to 
Dixon,  the  mortgagor  and  owner  of  the  equity  of  redemption,  a  large 
quantity  of  mill  machinery,  consisting  of  roller-mills,  mill-wheels,  and 
other  machinery,  to  be  put  into,  and  which  was  put  into,  the  mill; 
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amounting  to  something  over  $8,000  in  value;  that  it  was  tbe  agree* 
ment  between  the  Gratiot  Manufacturing  Company  and  Dixoa  that 
the  machinery  bo  sold  should  be  put  into  the  mill  in  sueh  a  manner 
that  it  might  be  removed  without  injury  to  the  premises,  and  that  tbe 
manufacturing  company  should  hold  the>title  to  the  machinery  nntil 
paid  for;  and  that  the  plaintiff  consented  to  this  arrangement,  and 
agreed  to  pay  some  portion  of  tbe  purchase  price  of  the  machinery. 
They  also  allege  that  $600  only  of  the  purchase  price  being  paid  by 
Dixon,  the  Gratiot  Manufacturing  Company  took  his  notes  of  f  60(> 
and  $1,881.73  for  the  balance,  and  afterwards  a  mortgage  on  thfr 
property  in  foreclosure  to  secure  the  notes. 

The  suit  was  begun  in  the  state  circuit  court  for  La  Fayette  eonnty, 
and  the  Home  National  Bank  filed  a  petition  and  bond  for  removal 
to  this  court,  alleging  that  there  is  a  controversy  wholly  between  the 
bank  on  the  one  side,  and  the  plaintiffs  with  defendant  Dixon  on  the 
other  side,  which  is  severable,  and  may  be  determined  without  the 
presence  of  the  other  parties.  Tbe  plaintiffs  move  to  remand  the 
case  to  the  state  court  on  the  ground  that  there  is  no  such  separate 
and  distinct  controversy  as  is  claimed  by  the  defendant  bank. 

I  think  the  case  not  materially  distinguishable  in  principle  from 
Several  cases  already  decided  by  the  United  States  supreme  conrt, 
wherein  the  jurisdiction  of  the  federal  court  has  been  declined,  and 
that  it  should  be  ruled  by  the  cases  of  Ayres  v.  Wi»waU,  112  U.  S. 
187;  S.  C.  5  Sup.  Ct.  EepJ  90;  Fidelity  Ins.  Co.  v.  Huntington,  117 
U.  S.  280;  S.  C.  6  Sup.  Ct.  Eep.  733, — and  other  kindred  cases.  See 
the  following  cases,  among  others,  recognizing  and  illustrating  the 
same  principle:  Thayer  v.  lAfe  Ins.  Ass'n,  112  U.  S.  717;  S.  C.  5 
Sup.  Ct.  Eep.  355;  Central  R.  Co.  v.  Mills,  118  U.  S.  249;  S.  C.  5 
Sup.  Ct.  Eep.  456 ;  LouigvUle  d  N.  R.  Co.  v.  Ide,  114  U.  S.  52 ;  S. 
C.  5  Sup.  Ct.  Eep.  735;  Putnam  v.  Ingraham,  114  U.  S.  57;  S.  C. 
5  Sup.  Ct.  Eep.  746;  St.  Louis  dc  S.  F.  Ry.  Co.  v.  Wilson,  114  U.  S. 
60;  S.  C.  6  Sup.  Ct.  Eep.  738;  Pirie  v.  Tvedt,  115  U.  S.  41;  S.  C.  5 
Sup.  Ct.  Eep.  1034,  1161 ;  Crump  v.  Thurber,  115  U.  S.  56;  S.  C.  5 
Sup.  Ct.  Eep.  1154;  Rand  v.  Walker,  117  U.  S.  340;  S.  C.  6  Sup. 
Ct.  Eep.  769;  Price  v.  Foreman,  11  Biss.  328;  S.  C.  12  Fed.  Eep. 
801;  Mitchell  v.  Tillotson,  11  Biss.  325;  S.  C.  12  Fed.  Eep.  737; 
Carraher  v.  Brennan,  7  Biss.  497;  Chester  v.  Chester,  7  Fed.  Eep.  1; 
Freidler  v..Chotard,  19  Fed.  Eep.  227;  In  re  McCUan,  26  Fed.  Eep. 
49;  Lyddy  v.  Oano,  Id.  177;  Perrin  v.  Lepper,  Id.  545;  Winchell  v. 
Carll,  24  Fed.  Eep.  865. 

There  is  but  one  cause  of  action  in  the  case,  which  is  the  foreclos* 
ure  of  the  mortgage  and  the  proper  adjustment  of  the  several  lien$ 
upon  the  property.  To  this  action  the  mortgagor,  who  is  the  holder 
of  the  equity  of  redemption,  ^nd  who  is  liable  for  any  deficiency,  is  a 
necessary  party.  He  is,  indeed,  the  principal  party  defendant,  re- 
sides in  the  same  state  with  the  plaintiffs,  and  cannot  be  ranged  on 
the  same  side  with  the  plaintiffs,  for  the  purpose  of  making  a  case  for 
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removal  to  the  federal  ooart.  James  B.  Ginn  is  also  a  neeessaiy 
party  to  a  complete  determination  of  the  controversy,  holding,  as  he 
claims,  a  lien  upon  the  mortgaged  premises  by  judgment  in  the  state 
court,  rendered  for  services  as  mechanic  in  putting  the  same  ma- 
chinery into  the  mill,  and  for  lumber,  nails,  and  other  materials  fur- 
nished  and  put  in  by  him,  for  which  the  statute  of  the  state  gives 
him  a  lien  upon  the  mill  aind  mill  property.  He  is,  I  think,  a  neces- 
-  sary  party  to  the  foreclosure,  and  also  to  the  claim  made  by  the  bank, 
if  that  can  be  considered  a  distinct  cause  of  action. 

We  are  asked  to  look  into  the  contract  between  the  Gratiot  Manu- 
facturing Company  and  Dixon,  a  copy  of  which  is  attached  to  the 
answer  of  the  bank,  for  the  purpose  of  determining  that  the  rights  of 
the  bank  are  superior,  not  only  to  those  of  the  plaintiff  and  the  de- 
fendant the  mortgagor,  but  to  those  of  the  defendant  Ginn,  as  well. 
But  we  might,  with  the  same  propriety,  be  called  upon  to  look  into 
the  mortgage  itself  to  determine  that  the  rights  of  plaintiffs  are  su- 
perior to  those  of  the  mortgagor,  and  so  conclude  that  the  latter  has 
no  interest  in  the  controversy  adverse  to  the  former,  and  is  not  a 
necessary  party  to  the  foreclosure.  We  cannot  say,  in  advance  of 
the  hearing,  what  defense  may  be  made  to  the  contract.  We  cannot 
look  into  the  evidence  ex  parte  to  determine  the  merits,  and  to  say 
just  bow  the  rights  of  the  various  lienholders  should  be  adjudged. 
The  priority  and  order  of  these  liens,  and  their  proper  adjustment, 
may  depend  upon  very  nice  considerations,  and  can  only  be  adjudged 
after  full  hearing  of  the  merits.  It  is  enough  to  say  that  Ginn  has 
put  in  an  answer  claiming  a  specific  lien  by  judgment  upon  the  prop- 
erty generally. 

That  his  lien  might  be  postponed,  and  made  subject  to  the  lien  of 
the  bank,  upon  a  full  consideration  of  the  merits,  is  nothing  to  the 
purpose  of  the  question  before  us.  Upon  that  question  we  can  only 
look  at  the  record  and  pleadings;  and,  in  order  to  take  jurisdiction, 
the  court  should  be  able  to  see  from  these  that  there  is  a  separate 
controversy  between  citizens  of  different  states,— a  separate  and  dis- 
tinct cause  of  action, — on  which  a  separate  and  distinct  suit  might 
have  been  brought,  and  complete  relief  afforded  as  to  such  cause  of 
action,  with  all  the  parties  on  one  side  of  that  controversy  citizens 
of  different  states  from  those  on  the  other.  The  case  must  be  one 
capable  of  separation  into  parts,  so  that  in  one  of  the  parts  a  con- 
troversy will  be  presented  with  citizens  of  one  or  more  states  on  one 
side,  and  citizens  of  other  states  on  the  other,  which  can  be  fully  de- 
termined without  the  presence  of  other  parties  to  the  suit  as  it  has 
been  begun.  Fraser  v.  Jennison,  106  U.  8. 191 ;  8.  G.  1  8up.  Ct.  Bep. 
171 ;  Ayres  v.  WUwaU,  112  U.  S.  187;  8.  0.  5  Sup.  Ct.  Rep.  90. 

This  is  not  such  a  case.  Here  is  but  one  cause  of  action,  which  is 
the  foreclosure  of  the  mortgage,  and  the  proper  adjustment  of  the 
various  liens  and  claims  upon  the  property,  and,  incidentally,  to  re- 
cover judgment  against  the  mortgagor  for  any  deficiency.    The  fact 
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that  several  answers  are  filed  by  the  different  lienholders,  which  raises 
separate  issaes,  does  not  create  separate  oontroTersies,  within  the 
meaning  of  sub.  2,  §  2,  Act  1875. 

The  rule  is  very  clearly  laid  down  by  Mr.  Jostioe  Millxb,  on  the 
circuit,  in  Wilson  v.  St.  Louis  db  S.  F.  By.  Jo,,  22  Fed.  £ep.  3,  after* 
wards  affirmed  by  the  supreme  court,  (114  U.  S.  60,  and  6  Sup.  Ct. 
Eep,  738,)  as  follows: 

"Tliat  if  a  non-resident  party  tias  an  interest  in  a  controvMsy  wliicfa  is 
separate  and  distinct,  and  does  not  necessarily  involve  ttie  interest  of  the 
other  defendants  in  tiie  issue,  or  the  other  party  on  the  same  side,  he  can 
remove  the  whole  case  into  the  federal  court.  On  the  other  hand,  if  the 
interests  of  the  other  party  are  so  identified  and  so  mixed  up  that  they  must 
and  should  be  decided  together,  and  depend  on  the  final  decree,  which  must 
depend  upon  and  involve  the  rights  of  both  parties,  then  it  cannot  be  removed 
when  one  of  the  parties  is  a  cikizeu  of  the  same  state  with  the  plaintiff  or 
defendant." 

This,  I  think,  is  the  case  here.  The  rights  of  all  the  parties  are 
intimately  blended  with  the  foreclosure,  and  all  should  be  deter- 
mined, and  made  to  depend,  on  one  final  decree.  The  plaintiffs  and 
the  principal  defendants,  the  mortgagors,  all  reside  in  Wisconsin; 
and  the  separate  answers  of  the  different  claimants  and  lienholders' 
upon  the  same  property  do  not  constitute  separate  and  distinct  con- 
troversies, within  the  meaning  of  the  law.  And  if  the  claim  made 
by  the  bank  could  be  considered  as  a  separate  cause  of  action,  still 
the  defendant  James  B.  Ginn  has  such  an  interest  in  that  contro- 
versy adversely  to  the  bank,  and  being  a  resident  of  the  same  state, 
as  to  prevent  a  removal. 

The  case  will  be  remanded  to  -the  circuit  court  for  La  Fayette 
oouuty,  from  whenqe  it  came  to  this  court. 


BoBiNSON  V.  BuDEiNS  and  others. 
{Circuit  Court,  D.  Santa*.    June  9, 1886.) 

1.  BquiTT— Dboheb— EsBOiiiiMBNT— Ambkdmknt. 

Decrees  in  equity  are  considered  and  treated  as  having  been  formally  en- 
rolled at  the  term  they  were  rendered,  and  no  alteration  thereof,  other  than 
the  correction  of  mere  clerical  errors,  can  thereafter  be  allowed,  on  motion. 

2.  Same — Bill  op  Rbvikw — CoBBBcruia  Dscbek. 

After  enrollment  of  a  decree,  the  only  regidai  and  safe  way  to  correct  a 
mistake  therein  is  by  a  bill  of  review- 
Motion  to  open  a  decree,  and  correct  an  erroneous  aesonption  of 
lands  therein,  after  a  sale  and  confirmation  thereunder. 
0.  A.  Bagtett,  for  complainant. 

Bbeweb,  J.    In  this  case  there  has  been  a  decree,  sale,  and  confir* 
mation.    Everything  is  complete.    It  turns  out,  on  examination,  that 
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the  decree  directs  a  sale  of  land  not  described  in  the  bill,  and  it  is 
contended  that  the  oonrt  may  ignore  everything  from  the  time  of  the 
decree  pro  eonfesso,  enter  a  new  decree  as  tbongh  nothing  had  been 
done, — one  correctly  describing  the  land, — and  have  a  sale  and  con- 
firmation under  this  new  decree.  ,  Of  course,  that  would  be  a  cheap 
and  ea^y  way  of  disposing  of  the  case,  but  I  do  not  think  that  it  is  in 
harmony  with  the  equity  rules.  Under  the  old  equity  practice,  when 
a  case  terminated  the  decree  was  enrolled.  Thereafter,  and  after  the 
close  of  the  term,  it  could  not  be  disturbed,  except  by  bill  of  review. 
We  have  no  enrollment,  technically  so  called,  in  this  country,  and 
yet  the  same  principle  controls.  All  decrees  are  deemed  to  be  en* 
rolled  as  of  the  term  in  which  they  are  made.  Whiting  v.  Bank,  13 
Pet.  6 ;  Dexter  t.  Arnold,  5  Mason,  303.  Although  the  decree  may 
not  be  responsive  to  the  language  of  the  bill,  yet  the  record  is  com* 
pleted,  and  the  court  cannot  disturb  it  thereafter.  A  mere  clerical 
mistake  in  figures  is  sometimes  corrected  on  motion,  but  where  a 
foreclosure  case  has  passed  into  a  decree,  the  sale  made  and  con* 
firmed,  it  is  to  be  looked  upon  as  something  complete,  and  if  there  is 
any  mistake  in  it,  it  should  be  corrected  by  a  bill  in  review ;  and  while 
that  may  involve  a  little  trouble  and  expense,  it  is  the  only  safe  way 
to  do. 


Unioh  Fao.  By.  Go.  v.  Mbibb  and  others. 

iOireuit  Court.  D,  Kansas.    June  9, 1886.) 

1.  EQurrr— Bill  to  Quuct  TrrtK— Subticibnct. 

Where,  in  a  bill  to  qaiet  title,  defendants  demur  Bpecially  on  the  gronnd  of 
their  actnal  occupancjr  of  the  land  in  controversy,  and  the  further  ground 
that  complainant's  equity  is  barred  by  lapse  of  time,  and  the  bill  itself  fails  to 
show  clearly  who  is  in  actual  possession,  br  when  complainant  acquired  title, 
the  demurrer  will  be  overruled. 
8.  Bake— Dkmubbbb,  when  Profsr. 

A  pleading  must  be  clear  and  positive  in  its  allegation  of  material  facts,  or 
a  demurrer  thereto  assuming  the  allegation  of  those  facts  will  be  overruled. 

In  Equity. 

Bill  to  quiet  title,  and  special  demurrer  thereto  on  the  ground  that 
defendants  aotnally  occupy  the  land  in  controversy;  and  the  further 
gronnd  that  complainant's  equity  is  barred  by  lapse  of  time. 

J.  P.  Usher,  for  complainant. 

Liieifn  Baker,  for  defendants. 

Bbbwbb,  J.  In  this  ease  there  is  9  demurrer  to  the  bill,  which  is  a 
Mil  to  qaiet  title.  The  Union  Pacific  Railway  Company  claims  to 
own  a  right  of  way,  to  the  extent  of  400  feet  in  width,  and  has  filed 
this  biU  against  a  namber  of  parties,  alleging  that  in  1867  a  certain 
company  laid  oat  the  town  of  Linwood,  made  a  plat,  filed  it,  and  that 
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Bucb  plat  included  a  part  of  this  right  of  way.  That  plat  was  made 
and  filed  in  1867, 17  years  before  this  bill  was  filed.  It  charges  that 
two  defendants,  the  president  and  secretary  of  that  company,  executed 
and  filed  this  plat,  and  that  the  other  defendants,  on  whose  behalf 
alone  this  demurrer  is  filed,  claim  title  by  deeds  from  that  town  com- 
pany of  lots  situated  upon  this  right  of  way.  When  these  deeds 
were  made  it  is  not  alleged,  but  generally  that  these  defendants  claim 
title  to  the  property  by  virtue  of  sundry  conveyances  made  after  the 
filing  of  the  plat. 

Two  points  are  made :  First,  it  is  said  that  these  defendants  are 
in  possession,  and  that  a  bill  to  quiet  title  will  not  lie  against  them. 
Well,  if  the  bill  showed  that  the  defendants  were  in  possession,  I 
should  think  this  ground  of  the  demurrer  was  well  taken.  The 
plainti£f  has  a  legal  title.  I  do  not  understand  that  a  party  having 
a  legal  title,  and  out  of  possession,  can  maintain  a  bill  to  quiet  title 
against  one  in  possession.  Under  the  old  equity  mle,  possession  by 
the  plaintiff  was  a  necessary  condition  of  such  an  action.  Our 
statute  enlarges  this,  and  authorizes  one  out  of  possession  to  main- 
tain  the  same  kind  of  an  action  against  one  also  out  of  possession. 
In  Holland  v.  Challen,  110  U.  8.  16,  S.  C.  8  Sup.  Ct.  Rep.  495, 
the  supreme  court  of  the  United  States  sustained  the  validity  of  a 
similar  statute  of  Nebraska,  aud  held  it  applicable  to  proceedings  in 
the  federal  courts.  But  in  that  opinion  the  court  very  clearly  in- 
timated— of  course  it  was  not  necessary  to  decide  the  question — that 
no  state  statute,  or  other  statute,  could  transfer  a  purely  legal  cause 
of  action  to  a  court  of  equity.  If  the  plaintiff  has  a  legal  title  to  the 
land,  and  the  defendant  is  in  possession,  an  action  of  ejectment  is 
the  legal  remedy;  and  in  it  the  constitution  of  the  United  States 
guaranties  the  right  of  trial  by  jury,  and  the  plaintiff  cannot  avoid 
that  constitutional  provision  by  filing  a  bill  to  quiet  title.  But  I  do 
not  read  the  allegations  of  the  bill  as  showing  possession  to  the 
defendants  in  terms,  and  while  there  are  some  expressions  that  point 
in  that  direction,  yet  the  matter  is  left  open.  If  I  could  take  the 
statements  of  counsel  on  argument,  the  probabilities  are  that  the 
defendants  are  in  possession,  or  some  of  them,  at  least.  But  I  must 
act  on  the  bill  as  it  reads,  aud  upon  its  allegations  I  think  that 
ground  of  demurrer  cannot  be  sustained.  And  the  other  is  equally 
defective.  That  raises  the  question  of  the  statnte  of  limitations.  It 
does  not  appear  what  the  deeds  are,  under  which  the  defendants  claim, 
or  when  they  were  executed  or  recorded.  It  makes  no  difference 
what  was  done  20  years  ago  by  other  parties.  That  may  be  the 
foundation  of  an  action  against  9uch  parties,  but  it  is  not  shown 
that  the  deeds  under  which  these  defendants  assert  title  were  exe- 
cuted, or  that  the  claims  which  they  make  accrued  to  them  at  any 
time  beyond  the  statute  of  limitations;  so  that  in  that  respect  the 
demurrer  will  be  overruled,  and  leave  to  answer  by  the  August  rule 
granted. 
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Stako  v.  Beddsn. 

(Oireuit  Court,  D.  Santas.    June  8. 1886.) 

1.  HoBTOAOic— FoBEci40s(niE: — SALB—'CoHFrRMATioN— Title  of  Pdrchasbr. 

The  judicial  confirmation  of  »  foreclosure  sale  vestg  in  the  purchaser  the 
fall  equitable  right  to  the  mortgaged  premises,  whether  any  deed  is  executed 
and  delivered  to  him  or  not. 
8.  Same— Right  op  Purchaser  before  RscoRDiNa  Deed. 

The  colorable  legal  title  which,  until  the  recording  of  a  foreclosure  deed, 
the  mortgagor  retains,  is  held  by  him,  and  those  claiming  under  him,  merely 
in  trust  for  the  purchaser,  and  those  claiming  under  him. 
8.  Same— Notice. 

The  foreclosure  record  is  constructive  notice,  to  all  claiming  under  the 
mortgagor,  of  the  outstanding  equities  vested  in  the  purchaser  at  such  fore- 
closure sale. 

In  Equity. 

Petition  for  rehearing  of  bill  and  cross-bill  to  qoiet  title;  complain- 
ant claiming,  by  mesne  convejances,  from  the  purchaser  at  a  judicial 
sale  on  foreclosure;  defendant  claiming,  by  mesne  conveyances,  un- 
der a  sabsequent  purchase  from  the  moiigagor. 

Lawrence,  Welch  d  Lawrence,  for  Mr.  Stang. 

A.  L.  Redden  and  W.  W.  Harrit,  for  Mr.  Bedden. 

Brewkb,  J.  A  petition  for  rehearing  was  presented  at  the  last 
term.  The  facts  in  this  case  are  these :  Away  back  in  1869  or  I860 
a  man  named  Bussum  owned  a  tract  of  land  in  Shawnee  county,  gave 
a  mortgage,  and  that  mortgage  was  foreclosed,  the  property  sold,  and 
the  sale  confirmed,  but  no  deed  ever  made.  By  various  conveyances 
from  the  purchaser  at  that  sheriff's  sale  title  passed  to  Stang.  The 
land  was  uninclosed  and  unoccupied.  In  1883  Bussum,  the  orig- 
inal owner,  (the  mortgagor,)  quitclaimed  to  one  McGlure.  He  brought 
suit  in  the  district  court  of  Shawnee  county  against  Stang  to  quiet 
his  title ;  obtained  service  by  publication,  Stang  being  a  non-resident. 
Upon  such  service,  no  appearance  having  been  made,  default  was 
taken,  and  a  decree  entered  quieting  his  titie.  After  that  decree  had 
been  entered  McClnre  deeded  to  Bedden.  Within  a  year  Stang  en- 
tered his  appearance  in  that  court,  obtained  an  order  setting  aside 
the  decree,  and  leave  to  file  answer.  He  filed  an  answer,  and  then 
removed  the  cause  to  this  court.  Bedden,  who  purchased  after  the 
entry  of  the  decree,  and  before  the  order  setting  it  aside,  was  made  a 
party  defendant,  and  a  cross-bill  was  filed  by  Stang  against  Bedden, 
charging  th<it  he  held  only  the  naked  legal  title  in  trust.  Upon  those 
facts  a  decree  was  entered  in  this  court  last  term  in  favor  of  Stang, 
adjudging  that  his  was  the  full  equitable  title,  and  that  Bedden  sim- 
ply held  a  legal  title  in  trust  for  him. 

Now,  after  carefully  considering  the  full  arguments  presented  on 
this  rehearing,  I  see  no  reason  to  change  the  decree.     The  supreme 
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court  of  the  United  States  have  held  that  a  decree  like  that  .which 
was  rendered  in  the  suit  of  McClvre  v.  Stang  was  absolutely  void,  for 
lack  of  jurisdiction  of  the  person  of  the  defendant.  Being  an  equita- 
ble action,  and  equity  acting  only  upon  the  person,  and  the  person 
not  being  within  the  jurisdiction  of  the  court,  that  decree  must  be 
treated  in  the  federal  courts  as  void.  Hart  v.  Sansom,  110  U.  S.  151 ; 
S.  G.  3  Sup.  Gt.  Bep.  586.  Bedden,  purchasing  from  McGlure  after 
that  decree,  got  no  higher  title — ^no  better  title — to  the  land  than  he 
would  have  had  but  for  the  decree.  He  simply  purchased  from  Mc- 
Glure, who  had  purchased  from  Bussum,  and  all  that  he  got  was  the 
naked  legal  title,  the  full  equitable  title  being  in  Stang.  Counsel 
says  in  his  brief  that  Bedden  purchased  upon  the  advice  of  counsel, 
— advice  to  the  effect  that  McGlure  had  a  perfect  title,  legal  and 
equitable;  and,  further,  in  reliance  upon  the  decree, — a  decree  au- 
thorized by  the  letter  of  the  statute.  I  do  not  think  the  advice  of 
counsel  cuts  any  figure  in  the  case  at  all.  It  is  not  a  question  of  the 
good  faith  of  the  transaction.  He  was  chargeable  with  notice  of  all 
that  the  records  of  Shawnee  county  showed.  They  showed  a  mort- 
gage from  Bussum  to  his  mortgagee.  They  showed,  in  the  records  of 
the  district  court,  the  foreclosure  of  that  mortgage,  the  sale  of  the 
property,  and  the  confirmation  of  the  sale,  and  therefore  the  vesting 
of  the  full  equitable  title  in  the  purchaser.  They  showed  the  con- 
veyances from  that  purchaser  down  to  Stang.  So,  whether  he  did, 
as  a  matter  of  fact,  examine  the  records  or  not,  he  had  constructive 
notice  that  the  full  equitable  title  was  in  Stang ;  and  whether  counsel 
advised  him  otherwise  is  immaterial. 

There  is  one  matter  of  costs  that  I  think  there  was  an  error  in,  and 
should  be  corrected.  The  decree  charged  all  costs  against  Bedden; 
and,  of  course,  upon  the  face  of  it,  that  carried  all  the  costs  in  the 
suit  from  the  time  that  McGlure  filed  his  bill,  before  Bedden  had  ac- 
quired any  interest  in  the  land,  or  had  been  made  a  party  to  the 
suit, — all  the  costs  of  the  state,  as  well  as  this,  court.  That  is  a 
mistake,  and  the  order  will  be  modified  so  as  to  carry  the  costs 
against  Bedden  from  the  time  only  that  he  was  made  a  party  to  the 
suit.  The  other  costs  will  be  paid  by  McGlure,  the  party  who  com- 
menced the  action. 
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BoDLONO  and  others  r.  Eekt  and  others. 

Nofi^nsoiAN  Fiiov  Go.  v.  Sabtb. 

(Oireuit  Court,  D.  Nebratka.    July  16, 1888.) 

Fbaodtji-est  Cohvbtakcks — Cosbidbratiok— Satisfaotioh  of  Debts. 

At  a  hearing  in  equity,  on  pleadings  and  proofs  in  support  of  a  creditors' 
bill,  where  it  fairly  appears  that  defendant  actually  owed  the  party  to  whom 
he  has  conveyed,  and  that  the  value  of  the  property  transferred  was  not  out 
of  proportion  to  the  debt,  with  accruing  interest,  and  the  expense  of  hand- 
ling the  property,  the  conveyance  will  not  be  disturbed.* 

Creditors'  bills  to  set  aside  a  oonveyanoe  of  lands  and  goods  made 
by  the  defendant  to  one  of  his  creditors  at  about  the  time  the  grantor 
failed  in  business.     Heard  on  pleadings  and  proofs. 

Hartcood,  Ames  dt  VieUy  and  Chas.  0.  iVhedon,  for  complainants. 

R.  St.  Clair  and  A.  H.  Connor,  for  defendants. 

Bbbwbb,  J.  These  are  creditors'  bills.  The  complainants  are 
judgment  creditors  of  one  Smith  P.  Tattle,  who,  in  the  latter  part 
of  1884,  failed  in  business.  At  about  the  time  of  his  failure  he  con- 
yeyed  certain  real  estate  and  his  stock  of  goods  to  the  officers  of  the 
First  National  Bank  of  Minden,  to  secure  his  indebtedness  to  the 
bank.     These  conveyances  are  challenged  by  the  bills  as  fraudulent. 

The  complainants  have  clearly  failed  to  make  out  a  ease.  Tuttle 
was  indebted  to  the  bank  io  the  sum  of  about  $9,000.  The  bona  fides 
and  amonnt  of  this  debt  are  undisputed.  It  is  doubtful  whether  the 
property  conveyed  equaled  in  value  the  debt.  The  highest  estimate 
placed  by  complainants'  witnesses  upon  its  value  is  only  $13,900, 
while  the  defendants'  witnesses  all  place  it  below  the  face  of  the 
debt.  Even  if  it  were  actually  worth  all  that  complainants  claim,  it 
would  not  be  sufficient  to  impugn  the  good  faith  of  the  transfer,  for 
the  debt  bears  constant  interest,  and  it  costs  something  to  dispose  of 
real  estate  and  a  stock  of  goods.  If  more  than  the  debt  should  be 
realized,  garnishment  proceedings  will  reach  the  excess.  The  testi* 
mony  shows  that  Tuttle  used  other  property  to  pay  other  debts,  and 
fails  to  show  that  he  retained  anything  except  that  which  was  ex- 
empt. 

"The  representations  made  by  officers  of  the  bank,  even  if  all  made 
as  claimed,  work  no  estoppel.  No  debt  was  created  on  the  faith  of 
them,  and  they  were  simply  expressions  of  confidence  in  Tattle's 
financial  condition,  which  the  oondact  of  the  bank  shows  it  believed 
to  be  well  founded. 

Decree  will  be  entered  in  favor  of  the  defendants. 

'For  a  ftiU  discussion  of  the  question  of  fraudulent  convc!yaace,8ee  FlattT.SobMyer, 
25  Fed.  Bep.  83,  and  note,  87-91. 
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Babden  V.  Cnr  or  DuiiUTb  and  others. 
{Oireuit  Court,  D.  Mnnetota.    1886.) 

1.  MnuicrPAL  Cobpobationb— Actiow  to  Enforce  SpBCiAii  Assesshki^ts — Stat- 

ute op  Limitations. 

Where  a  municipal  corporation  is  authorized  by  its  charter  to  improTe 
streets,  and  to  assess  the  cost  thereof  against  adjacent  lots,  ^nd  to  issue  cer- 
tificates showing  the  amount  assessed  against  each  lot;  and  where,  by  the 
terms  of  the  charter,  these  certificates,  unless  paid  within  30  days,  are  made 
collectible  by  a  foreclosure  action, — the  statute  of  limitations  begins  running 
against  each  certificate  at  the  expiration  of  said  .80  days.' 

2.  Same— Suspension. 

Under  such  circumstances,  the  running  of  the  statute  is  not  suspended  by 
subsequent  legislation  changing  the  boundaries  and  powers  of  tne  munic- 
ipality. 

In  Eqtiity. 

Bill  in  equity  by  the  purchaser  of  certificates  issued  in  April, 
1871,  by  the  defendant  municipality,  for  assessments  it  had  made 
against,  and  improvements  it  had  made  upon,  city  lots,  the  present 
occupants  of  ^hich  vere  made  co-defendants  with  the  city.  The 
special  relief  sought  was  payment  by  the  city  of  these  several  amounts, 
or,  in  default  thereof,  a  decree  of  foreclosure,  and  a  judicial  sale  of 
said  lots.  Defendants  set  up  the  statute  of  limitations  as  a  special 
plea  in  bar. 

Brisbin  dt  Farwell,  for  complainant. 

Ensign  d  Cash  and  IV.  W.  Billson,  for  defendants. 

Bbeweb,  J.  The  facts  in  this  case  are  as  follows :  In  1870  the 
city  of  Duluth  was  an  incorporated  city.  Under  its  charter  it  had 
authority  to  grade  and  improve  streets,  and  cast  the  expense  thereof 
upon  the  adjoining  lots.  It  did,  during  that  year,  grade  and  im- 
,  prove  Superior  street,  and,  upon  completion  of  the  work,  street  com- 
missioners' certificates  were  issued  against  each  lot.  These  certifi- 
cates were  assignable.  It  is  conceded  that  the  work  was  fully  and 
properly  done,  and  the  assessments  legally  made.  These  street  com- 
missioners' certificates  were  dated  and  issued  April  18,  1871.  The 
individual  defendants  are  owners  of  lots  on  Superior  street  against 
which  some  of  these  street  commissioners'  certificates  were  issued. 
The  charter  of  the  city  provided  that,  in  case  these  certificates  were 
not  paid  within  30  days,  an  action  to  foreclose  the  lien  might  be  pros- 
ecuted in  the  naibe  of  the  city  of  Duluth,  in  the  same  manner  that 
real-estate  mortgages  were  foreclosed.  In  February,  1877,  the  legis- 
lature of  Minnesota  passed  an  act  to  create  the  village  of  Duluth  out 
of  a  part  of  the  territory  of  the  city  of  Duluth.  Practically  this  ended 
the  city  of  Duluth.    The  village  organization  took  its  place  as  to  all 

'  Respecting  the  statute  of  limitations,  and  when  it  begins  to  run,  see  King  Iron 
Bridge  &  ManuPg  Co.  v.  County  of  Otoe,  27  Fed.  Hop.  800,  and  note,  801-807. 
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the  territory  within  the  limits  of  the  new  organization.  Neither  the 
city  nor  the  village  of  Dulath  ever  took  any  steps  to  foreclose  these 
commissioners'  certificates.  On  March  7,  1884,  complainant  par- 
chased  from  the  contractors  the  certificates  in  controversy,  and  on 
April  28,  1884,  filed  this  bill;  making  the  city  and  village  of  Dalath, 
as  well  as  the  lot-owners, -parties  defendant,  and  praying  that  the 
city  and  village  be  ordered  to  proceed  with  the  collection,  and  also 
praying  directly  a  foreclosure  as  against  the  lots. 

The  principal  defease  is  the  statute  of  limitations.  Nearly  13  years 
passed  after  the  right  of  action  accrued  before  any  efforts  were  made 
to  collect  these  certificates, — ^indeed,  before  the  complainant  acquired 
any  interest  in  them.  The  bill  alleges  frequent  demands  on  the  mu- 
nicipal authorities  for  action,  and  refusals  to  act;  bat  the  answers 
deny  this,  and  no  proof  is  offered.  The  case,  therefore,  stands  with 
the  legislation  of  1877  as  the  single  excuse  for  delay.  If  this  is  to 
be  considered  a  proceeding  to  enforce  a  statutory  liability,  six  rears 
creates  a  bar;  if  to  foreclose  a  mortgage,  ten  years.  If  a  legal  right 
of  similar  nature  was  sought  to  be  enforced  in  an  action  at  law,  the 
bar  of  the  statute  would  be  inexorable  and  unquestioned ;  and  equity 
follows  the  law.,  not  blindly,  perhaps,  or  ignoring  excuses  for  delay, 
such  as  fraud,  concealment,  or  other  matters  appealing  to  the  con- 
science of  the  chancellor.  As  the  supreme  court  says  in  Godden  v. 
Kimmell,  99  U.  S.  201,  after  noticing  an  exception: 

"But  the  rule  still  is  that  when  a  party  hiis  been  guilty  of  such  laches  in 
prosecuting  his  equitable  remedy  as  would  bivr  him  if  his  title  was  solely  at 
law,  he  will  be  barred  in  equity,  from  a  wise  consideration  of  the  paramount 
importance  of  quieting  titles. " 

See,  also,  Sullivan  v.  Portland  dt  K.  R.  Co.,  94  U.  S.  806,  in  which 
this  language  is  used:  "Nothing  can  call  forth  this  court  into  activ- 
ity  but  conscience,  good  faith,  and  reasonable  diligence."  Wood, 
Lim.  108,  112,  and  cases  in  note;  Ang.  Lim.  §  25,  and  following. 

Now,  as  I  said,  the  only  excuse  shown  for  delay  is  the  legislation 
of  1877, — legislation  nearly  six  years  after  the  accruing  of  the  right 
of  action.  Whatever  effect  such  legislation  may  have  had  upon 
the  municipal  existence  of  the  city  of  Duluth,  it  in  no  manner  dis- 
abled this  court,  or  any  other  court  of  equitable  powers.  The  same 
relief  which  is  sought  by  this  bill  could  have  been  obtained  at  any 
time  during  these  many  years.  There  never  has  been  a  day  since 
the  right  of  action  accrued  in  1871  that  the  owner  of  these  certifi- 
cates could  not  find  an  open  court,  and'  have  enforced  his  riglits. 

Many  considerations  exist  why  the  ordinary  bar  of  the  statute 
should  not  in  this  case  be  relaxed.  Most  of  the  individual  defend- 
ants acquired  their  interests  in  the  lots  long  after  these  certificates 
were  issued,  and  in  actual  ignorance  of  their  existence.  Such  liabil- 
ities are  not  voluntary  assumed  obligations  of  the  lot-owners,  but  are 
cast  in  invitum  upon  them.  They  are  given  by  statute  large  inter- 
est, with  a  view  of  compelling  speedy  payment,  and  their  actual  pay« 
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ment  at  an  early  day  is  to  be  presumed.  Farohasers  o|  real  estate 
do  not  expect,  after  their  purchase,  to  be  confronted  \dth  the  resur- 
rection from  the  distant  past  of  a  tax  claim.  The  common  idea  re« 
speoting  taxes,  general  or  special,  is  their  speedy  extinction  by  pay- 
ment,  or  translation  by  legs^  proceedings  into  tax  titles.  The  com- 
plainant does  not  come  before  the  court  as  one  who  has  been  long 
endeavoring  to  collect  a  just  debt,  or  even  as  one  who  has  waited 
for  years  in  over-generous  reliance  upon  the  willingness  of  owners 
of  lots  to  repay  him  the  money  he  has  expended  in  improving  their 
property.  He  has  simply  purchased  a  cadaver,  and  is  seeking,  by 
the  mystic  powers  of  a  court  of  equity,  to  galvanize  it  into  life.  The 
claim  is  stale. 
Judgment  will  be  entered  in  favor  of  the  defendants. 


PoBTUONDO  v.  MoNNB  and  others. 
(OiretiU  Oowt,  8.  D.  Nea  Turk.    July  18, 1886.) 

Trade-Mabk— iNjOHcnoir— Qknbraii  Ubb  of  Sthbol. 

Preliminary  Injunction  denied  where  afSdavits  of  defendants  make  It  donbt- 
ful  whether  the  plaintiff  has  bo  had  exclusive  use  of  symbols  sought  to  be  re- 
strained as  to  make  their  use  by  defendants  likely  to  pass  their  wares  as  his. 

In  Equity. 

Franklin  Swayne,  for  orator. 

Wingate  dt  Cullen,  for  defendants. 

Whebler,  J.  The  plaintiff  shows  that  he  has  used  the  symbols 
mentioned  in  bis  bill  of  complaint  to  designate  cigars  made  by  him, 
and  that  the  defendants  make  use  of  the  same.  But  the  afUdavits 
of  defendants  show  that  the  same  symbols  were  used  by  others  upon 
cigar-boxes  before,  or  about  the  time,  the  plaintiff  began  to  use  them. 
These  affidavits  make  it  doubtful  whether  the  plaintiff  has  so  had 
the  exclusive  use  of  the  symbols  that  the  use  of  them  by  the  de- 
fendants serves  to  pass  their  cigars  as  those  of  the  plaintiff.  This 
question  cannot  safely  be  determined  upon  the  affidavits,  but  should 
be  established  by  evidence  regularly  taken  in  due  course.  The  plain- 
tiff does  not  appear  to  be  entitled  to  a  preliminary  injunction.  Mo- 
tion denied. 
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AuiHN  V.  O'DoNALD  and  others. 

{OirewU  Court,  D.  Oregon.    July  10, 1886.) 

1.  HmsBASD  Aim  Wifk— Mobtgaob  by— Rklbasb  of  Wifh— Saib  o»  Propertt 
— Rights  op  Cbkditobs. 

A  hnaband  and  wife  joined  in  a  mort/^age,  inclndinK  certain  property  be- 
longing to  each,  to  secure  the  payment  of  the  husband'a  debt,  and  after  the 
debt  was  due  the  husband,  with  the  assent  of  creditors,  conveyed  his  property 
to  a  third  person  in  traat,  to  manage  the  same,  and,  with  the  consent  of  the 
debtor,  to  sell  and  dispose  of  the  same,  and  apply  the  proceeds  on  the  debt; 
in  nnrsuance  of  which  authority  said  trustee  eold  a  portion  of  said  property, 
and  applied  the  proceeds  accordingly,  and  thereupon  the  creditors  released 
their  mortgage  on  the  same.  EM,  (l)  that  the  property  of  the  wife  wu  not 
dischargea  from  liability  for  the  remainder  of  the  debt  by  such  release  unless 
she  was  pecnniarily  iniured  thereby;  (2)  that  a  provision  in  such  mortgage 
that,  in  case  of  default  in  the  payment  of  the  debt,  the  mortgage  may  be  fore- 
closed according  to  law,  is  mere  surplusage,  and  did  not  prevent  the  debtor 
and  creditors  from  making  other  arrangements  for  the  disposition  of  his  prop- 
erty in  satisfaction  of  the  debt,  and  the  release  of  the  same  from  the  mortgage, 
wi&ont  affecting  the  liability  of  the  wife's  property,  unless  it  appeared  that 
the  property  was  sacrificed  or  disposed  of  at  less  than  its  market  value,  to  her 
injury;  (S)  that  the  burden  of  proof  is  on  the  creditor  to  show  that  such  sale 
was  fair,  and  the  proceeds  justly  applied,  or  that  the  property  of  the  wife  was 
not  thereby  wrongly  made  to  bear  any  more  than  its  proportion  of  the  debt;  (4) 
that  the  voluntary  forbearance  of  the  creditors  to  sue  the  debtor  while  this  am- 
icable arrangement  between  him  and  them  for  the  disposition  of  his  property 
was  being  carried  out,  did  not  amount  to  an  extension  of  time  to  the  debtor 
which  would  discharge  the  property  of  the  wife  from  the  mortgage,  for  such 
forbearance  was  neither  for  a  time  certain,  nor  for  a  valuable  consideration, 
•nd  left  her  at  liberty  to  pay  the  debt,  and  proceed  against  the  husband,  sub- 
rogated to  the  rights  of  the  creditors. 

8.  EqUTTY— LndTATIONB— NOTB  AND  MORTOAaB. 

The  rule  of  limitation  in  a  suit  in  equity  on  a  note  and  mortgage  to  recover 
the  contents  of  the  former,  and  enforce  the  lien  of  the  latter  therefor,  is  the 
same  as  in  an  action  thereon  at  law.' 

8.  ConBTs— JiTKiBDicnoH  or  Unitxd  8tatbs  Gibodit  Cot]XT— Pbomibsobt  Kotbs 
— Negotiabilitt. 

By  the  law-merchant  a  promissory  note  payable  to  order  or  bearer  is  nego- 
tiable as  long  as  it  exists  unpaid,  and  the  indorsee  or  assignee  thereof  may, 
nnder  section  1  of  the  judiciary^  act  of  1875,  (18  St.  470,}  sue  thereon  in  ttus 
court  without  reference  to  the  citizenship  of  his  indorser  or  assignor. 

4.  STATtrrE  OF  Limitations— Pabt  Payment  on  Note. 

Under  section  SS  of  the  .Code  of  Civil  Procedure  a  payment  on  a  promissory 
note,  at  any  time  after  its  maturity,  by  any  one  who  may  be  compelled  to  pay 
the  same,  constitutes  the  point  of  time  from  which  the  limitation  against  an 
action  thereon  commences  to  run.' 

6.  Equitt— EviBBifCB— New  Matter  tk  Answer. 

New  matter  in  an  answer  in  equity,  or  an  allegation  not  responsive  to  the 
bill,  is  not  evidence,  and  the  burden  of  proof  is  on  the  defendant  to  support  it. 

6.  Saxb — Answbbs  or  Infobuatiok  and  Bblibf — Wbioht. 

General  allegations,  made  on  information  and  belief,  without  any  verifying 
drcnmstance  of  time,  place,  or  amount,  even  when  responsive  to  me  bill,  are 
not  entitled  to  much  weight  as  evidence. 

Bnit  to  Enforoe  Lien  of  Mortgage. 

George  H.  WiUiamaaud  Henry  A  eh,  for  plaintiff. 

'See  note  at  end  of  caae,  part  1.  'See  note  at  end  of  case,  part  SL 
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William  H.  Holmes,  for  defendants. 

Deady,  J.  This  suit  is  brought  to  enforce  the  lien  of  two  mort- 
gages, executed  by  Thomas  Cross  and  Pluma  F.,  his  wife,  to  secure 
the  payment  of  two  promissory  notes  made  by  said  Thomas  Cross, — 
the  one  on  November  1,  1871,  to  the  firm  of  Allen  &  Lewis,  for  the 
sum  of  $30,000,  payable  in  three  years  after  date,  with  interest  at  10 
per  centum  per  annum,  and  the  other  on  January  23,  1872,  to  the 
same  firm,  for  the  sum  of  $10,000,  payable  in  one  year  from  date, 
with  interest  at  12  per  centum  per  annum.  The  mortgages  were  also 
made  to  Allen  &  Lewis,  and  each  was  executed  contemporaneously 
with  the  note  it  was  intended  to  secure.  The  first  one  includes  15 
parcels  of  agricultural  land  situate  in  Marion  county,  and  contain- 
ing about  3,361.54  acres,  and  the  second  one  includes  the  same  prop- 
erty, and  also  certain  lots  and  parts  thereof  situate  in  Salem,  in  S9,id 
county.  The  two  parcels  numbered  14  and  15  were  the  property  of 
Pluma  F.,  and  consist  of  80  acres  of  the  donation  of  David  Leslie, 
and  the  donation  of  F.  S.  Hoyt  and  wife,  containing  131  acres. 

On  September  16,  1872,  Fluma  F.  died,  and  on  January  22, 1876, 
the  notes  being  still  unpaid,  Thomas  Cross  conveyed  the  premises  to 
Mr.  C.  H.  Lewis,  of  Portland,  and  of  the  firm  of  Allen  &  Lewis,  on  the 
parol,  but  admitted,  trust  and  understanding  that  Lewis  would,  at 
the  expense  of  the  property,  farm  or  let  the  same,  and  apply  the  rents 
and  profits  arising  therefrom  on  the  debts  secured  thereon ;  and  that 
he  might,  with  the  consent  of  Cross,  sell  and  dispose  of  the  whole,  or 
any  portion,  of  said  land,  either  at  public  or  private  sale,  and  apply  the 
net  proceeds  thereof  on  said  debts.  On  February  5,  1884,  Thomas 
Cross  died,  and  soon  after  the  notes  and  mortgages  were  indorsed 
and  assigned  to  Mr.  L.  H.  Allen,  of  San  Francisco,  a  member  of  said 
firm,  and  the  plaintiff  herein,  who,  on  August  6,  1884,  commenced 
this  suit.  On  January  20, 1885,  an  order  was  made  that  the  bill  be 
taken  for  confessed  against  all  the  defendants  except  Edwin  C.  Cross 
and  Frank  B.  Cross,  the  children  and  heirs  of  Pluma  F.,  who,  on 
March  10th,  answered  jointly,  the  latter  by  the  former,  as  his  guard- 
ian. 

During  the  year  1876  the  defendant  Lewis,  with  the  approval  and 
co-operation  of  Thomas  Cross,  had  the  portion  of  the  lands  lying  in 
township  6  S.,  and  range  3  W.,  and  containing  2,326.37  acres  sur- 
veyed, and  divided  into  tracts  of  near  40  acres  each,  and  a  plat  thereof 
made  and  duly  recorded,  and  the  same  appraised  by  Cross  and  other 
disinterested  and  qualified  persons.  Between  October  14  and  No- 
vember 15  of  this  year,  Lewis,  in  pursuance  of  said  trust,  ^)d  at 
private  and  public  sale  862.46  acres  oi  the  land  so  surveyed  and  ap- 
praised for  the  sum  of  $8,593.81,  the  same  being  $268. 16  more  than 
the  appraised  value  thereof,  which  was  applied  as  follows:  (1) 
$809.85,  in  payment  of  the  expenses  of  the  sale,  including  the  cost 
of  the  survey,  plat,  and  advertisements;  (2)  $725.50,  paid  on  March 
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82,  1876,  at  the  request  of  Gross,  to  discharge  a  mortgage  on  320 
acres  of  said  land,  given  to  the  board  of  school  land  commissioners 
on  Jane  18,  1867,  to  secure  the  payment  of  the  note  of  Gross  of  that 
date  for  $594,  and  payable  with  interest  one  year  after  date;  (3) 
$221.74,  paid  on  the  same  day,  and  like  request,  to  said  board,  to 
obtain  a  deed  for  110.87  acres  of  said  land  theretofore  purchased  by 
Cross  from  the  state;  and  (4)  $6,837.11,  being  the  remainder,  on  the 
notes  aforesaid;  and  on  November  2,1878,  the  firm  of  Allen  &  Lewis 
execnted  a  release  to  Gross,  discharging  the  lands  so  sold  from  the 
operation  and  lien  of  said  mortgage. 

On  the  filing  of  the  bill,  it  appearing  therefrom  that  the  land  was 
not  sufficient  security  for  the  debt,  a  receiver  was  appointed  to  collect 
the  rents  and  manage  the  same;  and  on  May  30, 1885, an  order  was 
made,  with  the  consent  of  the  defendants  Edwin  G.  and  Frank  B. 
Cross,  that  the  receiver  sell  the  remaining  portion  of  the  property 
subject  to  the  mortgages,  except  the  parcels  14  and  15  aforesaid; 
I  and  on  September  17th  he  sold  the  same  at  auction,  receiving  for  the 

2,499  acres  of  agricultural  land  $39,344.04,  and  for  the  town  lots 
$5,425,  in  all  the  sum  of  $44,769.04,  which  was  applied  on  the  notes, 
less  the  sum  of  $88.25  paid  for  advertising  and  an  auctioneer.  On 
Ifarcb  8,  1885,  the  cause  was  before  the  court  on  exceptions  to  the 
answer  of  Edwin  G.  and  Frank  B.  Gross  for  impertinence  therein, 
I  namely :     (1)  That  it  was  stipulated  in  said  mortgages  that  in  default 

I  of  payment  of  the  notes  they  should  be  foreclosed  according  to  law, 

i  and  no  other  or  different  mode  of  disposing  of  said  lands  was  pro- 

vided therein,  or  contemplated  by  the  parties  thereto;  (2)  the  sale  of 
a  portion  of  said  lands  as  above  stated,  for  $8,593.81,  was  contrary 
to  the  terms  and  conditions  of  the  mortgages,  and  without  the  con- 
sent of  the  defendants;  that  the  property  so  sold  was  then  worth, 
and  under  ordinary  circumstances  would  have  sold  for,  $20,000 ;  and 
that  the  expense  of  said  sale  was  wrongfully  charged  to  the  proceeds 
thereof ;  and  (3)  that  the  lands  of  Pluma  F.  included  in  said  mort* 
gages  were,  at  the  time  of  such  sale,  and  now  are,  worth  not  more 
than  $10,000,  and  therefore  the  same  ought  to  be  released  and  dis- 
charged from  the  operation  and  effect  of  said  mortgages. 

In  support  of  the  answer  it  was  contended  that  when  a  creditor 
relinquishes  a  lien  on  any  portion  of  his  debtor's  property,  without 
reducing  the  debt  in  an  amount  equal  to  the  value  thereof,  the  prop- 
erty  of  the  surety  is  so  far  disharged  from  liability  therefor.  The 
exeeptions  were  overruled;  and,  in  disposing  of  them,  the  court  said : 

"In  round  numbers,  there  is  now  due  on  these  notes  not  less  than  $80,000. 
In  tbe  argument  for  the  exceptions  it  is  claimed  tliat  the  whole  property 
incladed  in  the  mortgages  is  not  sufficient  to  pay  the  debt  by  a  macli  larger 
sum  than  the  alleged  value  of  the  property  of  the  defendants,  and  if  this  is 
80,  then  tbe  defendants  are  not  injured  by  what  they  complain  of,  and  the 
allegations  excepted  to  would  be  no  defense  to  the  bill,  and  be  clearly  imper- 
tinent. But  the  conrt  cannot  say  judicially  what  this  3,661.54  acres  of  land 
is  wor(b»   It  oaanot  assume  that  it  is  only  worth  $70,000,  and  not  $80,000, 
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though  it  ma7  fetch  either  sum  when  put  up  at  auction.  The  rule  spema  to 
be  that  the  burden  of  proof  is  on  the  creditor,  in  a  case  of  this  kind,  to 
show  that  the  surety  has  not  been  injured  by  the  transaction.  Brandt,  Sur. 
§  370.  It  foliows  that  the  allegations  excepted  to  are  not  impertinent,  but 
constitute  a  good  defense  to  the  relief  prayed  for,  as  to  these  defendants. 
The  plaintiff  must  either  deny  them  by  a  replication,  or  confess  and  aroid 
them  by  proper  amendments  to  the  bill."    23  Fed.  Bep.  573. 

Thereupon,  on  June  1,  1885,  an  amendment  to  the  bill  was  filed, 
setting  out  in  detail  the  sale  of  the  862.46  acres  aforesaid,  and  the 
disposition  of  the  proceeds  thereof,  as  above  stated ;  and  on  Septem- 
ber 15th  a  stipulation  was  filed  to  the  effect  that  the  answer  to  the 
original  bill  should  stand  as  the  answer  to  the  amendment  also,  and 
admitting  that  the  allegations  in  the  amendment,  when  not  denied  by 
the  answer,  except  the  one  concerning  the  valne  of  the  lands  sold  in 
1876,  are  true;  and  on  October  28th  the  asual  replication  was  filed 
to  the  answer. 

No  evidence  was  taken  in  the  case,  except  the  deposition  of  Mr. 
Lewis,  by  the  defendants,  on  the  question  of  the  bona  fides  of  the 
transfer  of  the  notes  and  mortgages,  and  his  consent  as  creditor  to 
the  sale  of  Gross'  land  in  1876.  On  April  6th  a  stipulation  concern- 
ing the  facts  was  filed,  and  the  case  was  finally  heard  and  submitted 
on  the  pleadings,  and  this  stipulation  and  deposition.  From  these  it 
appears  (1)  that  there  is  now  due  on  the  note  of  1871  the  sum  of 
$45,137,  with  interest  thereon  from  December  22,  1881,  at  10  per 
centum  per  annum,  and  on  the  one  of  1873  the  sum  of  $10,000,  '^ith 
interest  thereon  from  January  25, 1879,  at  12  per  centum  per  annum, 
less  $1,686.35  paid  thereon  on  February  1, 1883 ;  (2)  that  the  appraise- 
ment aforesaid  was  openly  made,  without  fraud,  and  that  the  persons 
who  made  the  same  would,  if  oaUed  as  witnesses,  "approve  and  ver- 
ify" the  same  "in  all  particulars;"  (3)  that  the  defendants  can  pro* 
duce  fiv6  persons,  who  live  and  own  land  in  the  immediate  vicinity  of 
the  862.46  acres  of  land  sold  in  1876,  and  qualified  to  give  an  opin- 
ion concerning  the  value  thereof,  who  would,  if  called  as  witnesses, 
testify  that-the  same  were  worth  at  the  time,  "at  private  sale,  in  the 
ordinary  course  of  business,"  $13,360,  instead  of  $8,593.81,  forwhioh 
they  were  sold, — a  difference  of  $4,766.19. 

On  these  facts  the  defense  that  the  creditors  released  the  property 
of  the  principal  debtor  without  a  corresponding  reduction  of  the  debt, 
to  the  injury  of  the  surety,  has  not  a  leg  to  stand  on. 

The  allegation  in  the  answer  that  the  property  sold  in  1876  was 
worth  $20,000  is  not  responsive  to  the  bill,  and  therefore  not  evidence 
for  the  defendants.  It  is  new  matter,  set  up  as  a  defense,  and  must 
be  proven.  Hart  v.  Ten  Eyek,  2  Johns.  Ch.  87;  Story,  Eq.  PI.  §  849a; 
2  Story,  Eq.  Jur.  §§  1528, 1529.  There  is  no  evidence  to  sapport  it. 
Nor  does  it  follow  that  because  five  persons,  owning  land  in  the  vi- 
cinity of  these  premises,  would  swear  that  the  property  disposed  of 
in  1876  was  worth  near  50  per  centum  more  than  it  brought,  that  it 
was  sold  fox  less  than  its  market  value.    It  was  sold  tmder  «z<ieption« 
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«bly  favorable  ciroamstancos,  and  tbe  resalt  is  better  evidence  of  its 
valae  than  the  ex  post  facto  oonjectare  of  persons  interested  in  up- 
holding the  price  of  lands  in  the  vicinity.  The  very  appraisement 
itself,  made  by  tbe  owner  of  the  land,  in  conjunction  with  others  of 
his  selection  or  approval,  ought  to  far  outweigh  any  such  testimony 
as  this.  Besides,  it  is  not  to  be  expected  that  mortgaged  property, 
when  sold  on  account  of  tbe  default  of  the  debtor,  is  to  be  disposed 
of  "at  private  sale,  under  ordinary  circun^stances,"  whatever  that 
means,  but  at  auction,  at  a  forced  sale,  for  what  it  will  bring  in  cash. 
If  these  five  persons  were  asked  what  the  land-  would  sell  for  in  1876 
under  those  ciroumstances,  they  probably  would  not  differ -mooh  from 
the  appraisers. 

But  admitting,  for  the  purposes  of  the  argument,  that  the  property 
was  even  worth,  at  a  forced  sale,  $20,000,  as  alleged  in  the  answer,  the 
fact  is  of  no  avail  to  tbe  defendants.  Casting  the  interest  on  the 
amounts  admitted  to  be  due  on  these  notes  from  the  dates  specified  in 
tbe  admission, — four  years  and  seven  months  in  tbe  case  of  tbe  first 
one,  and  seven  years  and  six  months  in  the  second  one, — and  deduct- 
ing therefrom  the  sum  of  |1, 686.35,  interest  paid  on  the  latter  on  Feb- 
ruary 1,  1883,  and  the  proceeds  of  the  sale  by  the  receiver  (144,- 
769.04)  from  the  date  of  tbe  confirmation  of  the  sale,  November  10, 
1885,  apd  there  is  now  due  on  these  notes  $36,417.08.  Now,  charge 
tbe  plaintiff,  if  you  please,  with  the  difference  between  $20,000,  the  al- 
leged value  of  tbe  lands  sold,  and  tbe  sum  they  were  actually  sold 
for,  $11,406.19,  and  there  is  still  a  deficit  of  $25,010.89,  or  over  $15,- 
000  more  than  the  value  of  the  surety  property.  In  the  face  of  these 
facts  it  is  idle  to  talk  about  the  surety  being  injured  by  tbe  cred- 
itor's management  of  the  debtor's  property.  The  only  persons  who 
appear  to  be  injured  are  themselves;  and  that,  not  because  of  the 
mismanagement  of  the  property,  but  tbe  fact  that  they  trusted  tbe 
debtor  beyond  bis  means  of  payment. 

It  is  admitted  that  Mrs.  Gross'  property  was  put  into  these  mort- 
gages as  a  security  for  her  husband's  debts,  and  it  is  not  disputed 
that  if  his  creditors  gave  up  their  lien  on  any  portion  of  their  debtor's 
property  without  a  corresponding  reduction  in  the  amount  of  tbe  debt, 
and  tbe  surety  will  be  injured  thereby,  that  her  property  is  so  far  dis- 
charged. This  rule  does  not  depend  on  tbe  contract  between  tbe 
surety  and  the  creditor,  but  on  equitable  principles  inherent  in  the  re- 
lation of  principal  and  surety,  which  require  that  tbe  property  of  the 
former  pledged  to  tbe  creditor  for  tbe  payment  of  his  debt  shall  be 
applied  to  that  purpose,  so  as  to  prevent  the  burden  of  the  debt  from 
being  thrown  on  the  surety.  A  creditor  with  a  lien  on  his  debtor's 
property  is  so  far  a  trustee  for  the  surety,  and  must  not  do  any  act 
which  will  deprive  him  of  the  benefit  of  it.  On  paying  the  debt  the 
surety  is  subrogated  to  the  right  of  the  creditor  in  this  respect,  and  if, 
in  the  mean  time,  tbe  latter  has  done  anything  to  impair  tbe  value  of 
such  right,  the  former  is  so  far  discharged  from  bis  liability.    Brandt, 
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Bur.  §  370;  Hayes  v.  Ward,  4  Johns.  Ch.  129;  Bakers.  Briggs,  8 
Pick.  129. 

Bat  this  equitable  principle  is  not  to  be  applied  so  as  to  produce 
inequitable  results,  as  is  often  the  ease  with  the  operation  of  the  rule 
that  arbitrarily  releases  a  surety  from  his  liability  where  the  creditor 
has  given  the  principal  an  extension  of  time,  without  reference  to  the 
fact  of  whether  the  surety  was  or  could  be  in  any  way  injured  thereby. 
Therefore,  where  it  appears  that  the  surety  was  in  no  way  prejudiced 
by  the  release  of  the  debtor's  property,  because  the  property  of  the 
surety  would  be  needed  to  satisfy  the  debt  in  any  event,  he  cannot 
complain  of  such  release.  The  only  person  who  is  injured  is  the 
creditor. 

The  contract  of  the  surety  in  this  case  was  that  her  property  might 
be  taken  to  pay  her  husband's  debts,  provided  they  were  not  paid  by 
him,  or  his  property  included  in  the  mortgage  was  insufficient  for 
that  purpose.  As  the  debt  was  not  paid  by  the  debtor,  and  his  prop- 
erty pledged  for  its  payment  has  proved  insufficient  for  the  purpose 
by  a  sum  greater  than  the  value  of  the  surety's  property,  it  is  not 
apparent  how  the  surety  could  be  wronged  if  the  creditors  had  re- 
leased the  whole  of  the  debtor's  property  without  any  reduction  of 
the  debt,  and  enforced  the  mortgage  against  her  property  alone. 
Brandt,  Sur.  §  380;  Neimeetoicz  v.  Gahn,  3  Paige,  642. 

The  cases  of  Mayhew  v.  Boyd,  5  Md.  102,  and  Ives  v.  Bank,  12 
Mich.  862,  cited  by  counsel  for  the  defendants  on  this  question,  are 
not  in  point.  They  both  turned  on  the  construction  of  the  contract 
between  the  creditor  and  surety,  and  not  the  application  of  the  equi- 
table rule  in  question;  and  I  may  add  that  the  Maryland  case  carries 
the  doctrine  of  the  arbitrary  right  of  the  surety  to  be  discharged  from 
his  obligation  by  a  mere  extension  of  time  to  the  debtor,  whether  be 
is  thereby  prejudiced  or  not,  to  the  very  verge,  and  manifestly  so  as 
to  do  injustice  to  the  creditor  in  the  particular  case. 

Other  technical  defenses  to  this  suit  are  made  in  the  answer,  and 
reserved  in  the  stipulation  of  April  6th ;  and — 

First.  The  creditors,  from  time  to  tiine,  for  a  sufficient  consid- 
eration from  Gross,  extended  the  time  of  payment  of  these  notes, 
whereby  the  property  of  the  surety  was  discharged  from  all  liability 
thereon. 

This  part  of  the  answer  is  made  on  information  alleged  to  have 
been  derived  from  Thomas  Gross  in  his  life-time,  concerning  matters 
which  transpired  when  the  defendants  were  children.  The  state- 
ment of  the  matter  is  very  vague  and  general,  without  a  single  veri- 
fying circumstance  of  time,  place,  amount,  or  name,  except  that  of 
a  dead  man.  Such  an  allegation  is  of  little  force  as  evidence,  even 
if  made  in  response  to  the  bill.  1  Daniell,  Gh.  Pr.  846,  note  1. 
But  it  is  not  made  in  response  to  any  allegation  in  the  bill.  It  is 
new  matter  set  up  as  a  defense.  The  burden  of  proof  to  establish  it 
is  on  the  defendants,  and  their  answer  is  not  evidence  in  support  of 
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it.  Hart  y.  Ten  Eyck,  2  Johns.  Ch.  87 ;  Story,  Eq.  PI.  §  849a;  2 
Story,  Eq.  Jnr.  §§  1528,  1529.  No  evidence  is  offered  by  the  de- 
fendants on  the  point.  In  their  answer  they  allege  that  the  only 
living  person  who  is  cognizant  of  the  fact  of  the  extension  of  time 
is  the  defendant  Lewis,  and  be  is  interested  against  them ;  and  the 
facts  can  only  be  obtained  from  him  by  subpoenaing  and  examining 
him  as  a  witness  in  the  cause,  which  they  have  failed  to  do.  It  is 
not  necessary  to  say,  in  this  community,  that,  if  the  defendants  or 
their  counsel  believed  that  Mr.  Lewis  had  made  any  such  arrange- 
ment with  Mr.  Cross  in  his  life-time,  they  would  not  have  hesitated 
to  call  him  as  a  witness,  and  take  his  testimony  ou  the  subject,  let 
bis  interest  in  the  result  be  what  it  may. 

However,  it  is  argued  that  the  conveyance  of  the  premises  to  Mr. 
Lewis  on  the  trusts  mentioned  was  in  eifect  an  extension  of  time  for 
payment  to  Gross.  But  there  is  nothing  in  the  facts  or  the  nature  of 
the  transaction  to  support  the  assertion.  Cross  was  the  legal  owner 
of  the  property  he  mortgaged,  and  could  sell  it,  subject  to  the  mort- 
gage, to  whom  he  pleased ;  and  all  that  Lewis  did  with  it  he  might 
have  done  himself.  But  it  was  convenient  and  satisfactory  to  the 
parties  that  one  of  the  creditors  should  become  the  trustee  of  the  legal 
title  in  this  amicable  attempt  to  dispose  of  the  property  and  apply 
the  proceeds  on  the  indebtedness.  The  surety  bad  no  right  to  object 
to  the  proceeding,  and  if  the  property  was  fairly  disposed  of,  under 
the  circumstances,  she  could  not  be  injured  by  it.  And  it  may  be 
even  admitted  that  this  arrangement  with  Mr.  Lewis  fairly  implied 
that  the  firm  of  Allen  &  Lewis  would,  while  it  was  being  carried  out, 
forbear  to  sue  the  debtor.  But  there  is  no  evidence  of  any  agreement 
thereabout,  or  consideration  therefor.  An  agreement  to  give  the 
debtor  time  is  not  binding  unless  made  for  some  definite  period,  and 
on  a  sufficient  consideration;  and  although  the  creditor  should,  in 
pursuance  of  an  agreement  or  understanding,  express  or  implied,  act- 
ual^ fprbear  to  sue  for  a  given  length  of  time,  but  without  any  con- 
sideration therefor,  the  surety  is  not  thereby  discharged.  And  the 
reason  is  apparent.  Such  an  arrangement  is  not  binding,  and  there- 
fore it  does  not  prevent  the  surety  from  paying  the  debt,  and  proceed- 
ing with  the  right  of  the  creditor  to  enforce  the  claim  against  the 
debtor.     Brandt,  Bur.  §  296. 

Second.  The  property  could  not  be  lawfully  sold  otherwise  than  on 
the  decree  of  a  court,  given  in  a  suit  to  enforce  the  lien  of  the  mort- 
gage,  as  provided  therein. 

This  provision  in  the  mortgage,  giving  the  creditors  a  right,  in 
case  of  default  in  payment,  to  enforce  the  lien  of  the  mortgage  by 
legal  proceedings,  is  a  mere  superfluity.  The  law  gave  them  that 
right;  and,  notwithstanding  the  provision,  the  creditors  and  the 
debtor  were  at  liberty  to  make  any  disposition  of  the  property  they 
saw  fit,  for  the  purpose  of  paying  the  debt,  or  any  portion  of  it,  and 
the  surety  has  no  right  to  complain  of  it,  unless  she  can  show  she 
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VBB  injnred  by  it,  whijsh  she  was  not,  but  rather  the  contraiy ;  for  it 
goes  without  saying  that  the  property  sold  under  this  arrangement 
brought  more  than  it  would  at  an  ordinary  sheriff's  sale. 

Third.  The  suit  is  barred  by  the  lapse  of  time  or  laches  of  the 
creditors. ' 

"In  the  consideration  of  purely  equitable  rights  and  titles  courts  of 
equity  act  in  analogy  to  the  statute  of  limitations,  bat  are  not  boond 
by  it."  Manning  v.  Hay  den,  5  Sawy.  379.  "When  an  action  apon 
a  legal  title  to  land  would  be  barred  by  the  statute,  courts  of  equity 
will  apply  a  like  limitation  to  suits  founded  on  equitable  rights  to 
the  same  property."  Hall  v.  Russell,  3  Sawy.  515.  "In  cases  of 
concurrent  jurisdiction,  such  as  matters  of  account,  etc.,  where  the 
party  may  proceed  either  at  law  or  in  equity,  the  statute  of  limita- 
tions applies  with  equal  force  in  both  courts.  In  such  cases  courts 
of  equity  consider  themselves  within  the  spirit  of  the  statute,  and  act 
in  obedience  to  it;  but  in  the  consideration  of  purely  equitable  rights 
and  titles  they  act  in  analogy  to  the  statute,  but  are  not  bound  by 
it."    Hall  V.  Russell,  3  Sawy.  615;  Wood,  Lim.  §  68. 

The  remedy  on  these  notes  is  a  case  of  concurrent  jurisdiction,  and 
the  limitation  prescribed  by  the  statute  of  the  state  (six  years)  ap- 
plies in  this  suit  as  well  as  an  action  at  law.  Therefore  the  question 
of  laches  does  not  arise  in  the  case.  The  plaintiff  has  all  the  time 
the  statute  gives  him,  and  no  more,  in  any  case.  Section  25  of  the 
Code  of  Civil  Procedure  regulates  the  effect  of  a  payment  of  principal 
or  interest  on  a  note  after  i^  becomes  due,  and  declares  "the  imita- 
tion shall  commence  from  the  time  the  last  payment  was  made."  In 
Svtherlin  v.  Roberts,  4  Or.  378,  it  was  held  that  the  fact  of  part  pay- 
ment on  a  note  is  made  the  test  by  this  section  for  ascertaining 
whether  an  action  thereon  is  baiTed,  and  if  not  barred  the  same  may 
be  maintained  on  the  original  promise,  and  that  any  person  who 
could  be  compelled  to  pay  the  note  is  competent  to  make  the  pay- 
ment. The  payment  in  that  case  was  made  by  the  administrator  of 
the  payor. 

The  first  of  these  notes,  allowing  three  days  of  grace,  fell  dne  on 
November  4, 1874,  when  the  statute  commenced  to  run,  and  if  no  pay- 
ment had  intervened  the  bar  would  have  been  complete  by  this  same 
day  in  1880.  But  on  January  1,  1877,  and  in  1878,  1880,  and  on 
December  22,  1881,  payments  of  interest  were  made  on  the  note 
amounting  to  $5,780.71.  The  second  note,  allowing  days  of  grace, 
fell  due  on  January  26, 1873.  The  interest  was  paid  in  full  to  Jan- 
uary 25,  1879,  one  day  before  the  statute  had  run,  but  whether  all 
on  that  day,  or  year  by  year,  as  it  fell  due,  does  not  appear,  but  pre- 
sumably the  latter.  However,  it  is  a  matter  of  no  moment  here. 
On  February  1,  1883,  a  payment  of  interest  was  made  thereon  of 
$1,686.36.  This  suit  was  commenced  on  August  6,  1884,  when  six 
rears  had  not  elapsed  since  the  last  payment  on  either  note,  and 
therefore  the  remedy  on  them  is  not  barred. 
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I  am  aware  that  in  the  opinion  in  Sutherlin  v.  Roberta,  at  page  887, 

it  is  said  that  the  payment  must  be  made  "before  the  limitation  has 

expired," — before  the  six  years  have  ran.     This  was  not  the  qaestion 

before  the  ooart,  and  the  expression  is  probably  an  inadvertence. 

At  common  lav  the  effect  of  a  part  payment  never  depended  on  the 

time  when  it  was  made.     Whenever  made,  it  had  the  same  probative 

force  as  acknowledgment  of  the  existence  of  the  debt,  from  which 

the  law  implied  a  new  promise.    In  Sigowney  y.Drury,  14  Pick. 

I  387,  it  was  held  that  a  part  payment  by  the  maker  of  a  note,  after 

j  the  statute  had  run,  revived  it  against  himself,  and  bis  surety  as  well. 

The  language  of  the  statute  is :    "  Whenever  any  payment  of  principal 

i  or  interest  has  been  or  shall  be  made  upon  an  existing  contract, 

I  •    *    *    after  the  same  shall  have  become  due,"  etc.    But  this  is 

i  not  a  material  qaestion  here.     As  to  the  first  note,  it  is  clear  that  no 

period  of  six  years  ever  elapsed  between  the  time  it  became  doe  and 

the  bringing  of  the  suit  in  which  there  was  not  a  payment  of  interest. 

As  to  the  second  one,  the  margin  is  small,  but  sufficient.     By  its 

I  terms  it  was  payable  one  year  from  date,  which  was  January  28, 1873, 

and  to  this  the  statute  (Laws  Or.  718,  §  6)  added  three  days,  called 

"days  of  grace."     McMuUan  v.  Abbott,  1  Or.  258.     So  the  note  was 

really  not  due  and  payable  until  January  the  2Gth;  and,  in  default 

of  payment,  the  right  of  action  thereon  accrued  on  the  27th,  and  was 

barred  within  six  years  thereafter. 

Fourth.  The  court  has  no  jurisdiction  of  the  suit. 
I    Under  this  head  two  points  are  made  in  the  argument: 

(1)  The  assignment  is  collusive,  for  the  purpose  of  confirming 
jurisdiction.  •  The  defendants  in  their  answer  admit  that  after  the 
presentation  of  these  claims  to  the  administrators  of  the  estate  of 
Thomas  Gross,  and  their  rejection  by  them,  Allen  &  Lewis,  for  a 
valuable  consideration,  to  them  paid  by  the  plaintiff,  duly  indorsed 
and  delivered  to  the  plaintiffs  the  notes  aforesaid,  and  at  the  same 
time  assigned  to  him  the  mortgages;  and  Mr.  Lewis  testifies  that 
he  has  no  pecuniary  interest  in  the  mortgages,  and  that  they  were 
transferred  to  plaintiff  in  good  faith,  and  without  collusion.  Nothing 
appearing  to  the  contrary,  this  is  satisfactory.  But  it  may  be  well 
to  observe  that  the  defendants,  having  substantially  admitted  in 
their  answer  the  bona  fides  and  sufficiency  of  the  transfer,  are  now  in 
no  condition  to  question  or  gainsay  it.  Besides,  this  defense  must 
have  been  made  by  a  plea  in  abatement,  prior  to  answer  to  the 
merits,  alleging  the  collusive  character  of  the  transfer,  and  praying 
judgment  that  the  suit  abate  in  consequence  thereof.     Bule  40. 

(2)  These  notes  were  overdue  when  indorsed  to  the  plaintiff,  and 
therefore  were  not  "negotiable  by  the  law-merchant."  within  the 
meaning  of  the  judiciary  act  of  1875,  and  as  an  action  could  not  have 
been  maintained  on  them  in  this  court  by  the  indorsers,  Allen  &  Lewis, 
the  latter  of  whom  is  a  citizen  of  this  state,  no  such  action  can  be 
maintained  by  their  assignee,  the  plaintiff.     The  jurisdiction  con- 
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ferred  on  this  court  by  section  1  of  the  judiciary  act  of  1875,  (18 ' 
St.  470,)  and  which  includes  this  case,  on  account  of  the  citizen- 
ship of  the  parties,  is  thus  qualified :  "Nor  shall  any  circuit  or  dis- 
trict court  have  cognizance  of  any  suit  founded  on  contract  in  favor 
of  an  assignee,  unless  a  suit  mig'iit  have  been  prosecuted  in  such 
court  to  recover  thereon  if  no  assignment  had  been  made,  except 
in  case  of  promissory  notes  negotiable  by  the  law-merchant,  and 
bills  of  exchange."  But  the  contention  of  the  defendants  on  this 
point  is  not  supported  by  the  law-merchant,  according  to  which  ne- 
gotiable paper  continues  such  as  long  as  it  exists  unpaid.  At  com- 
mon law  no  contract  was  assignable  so  as  to  give  the  assignee  a 
right  of  action  thereon  in  his  own  name.  In  time,  by  the  growth 
and  recognition  of  what  is  called  the  "law-merchant,"  bills  of  exchange 
first,  and  then  promissory  notes  payable  to  order  or  bearer,  became 
exceptions  to  this  rule.  They  are  known  as  "negotiable  paper, "  which 
means  they  may  be  transferred  by  indorsement  or  delivery  so  as  ta 
give  the  holder  a  right  to  sue  on  the  contract  in  bis  own  name.  At- 
tendant on  this  quality  of  negotiability  are  certain  consequences ;  as 
the  liability  of  the  indorser,  if  due  demand  is  made  on  the  acceptor 
or  maker,  and  notice  given  of  his  default ;  and  the  right  of  a  bona  fide 
holder,  before  maturity,  to  enforce  the  bill  or  note  against  the  ac- 
ceptor or  maker,  irrespective  of  any  defense  which  might  be  set  up  in 
an  action  by  the  payee  thereof.  As  was  said  by  Mr.  Justice  Stronch 
in  Shaw  v.  Railroad  Co.,  101  U.  S.  563,  from  whose  instructive  opin- 
ion therein  I  have  substantially  condensed  the  foregoing  statement  of 
the  law : 

"But  none  of  these  consequences  are  necessary  attendants  or  constituents 
of  negotiability  or  negotiation.  That  may  exist  without  them.  A  bill  or 
note  past  due  is  negotiable  if  it  be  payable  to  order  or  bearer,  but  its  indorse- 
ment or  delivery  does  not  cut  off  the  defenses  of  the  maker  or  acceptor  against 
it." 

In  1  Daniel  on  Negotiable  Instruments,  §  724,  it  is  said,  substan- 
tially, that  negotiable  paper  may  be  transferred  by  indorsement  or 
by  delivery,  "either  before  it  has  fallen  due  or  afterwards;"  and,  al- 
though dishonored  for  non-payment  or  non-acceptance,  it  is  still  ne- 
gotiable, and  "passes  from  hand  to  hand,  ad  infinitum,  until  paid." 
And  although  the  direct  remedy  on  the  note  may  be  barred  by  lap8» 
of  time,  the  debt  created  by  it  is  not  thereby  extinguished,  but  still 
exists  for  the  purpose  of  enforcing  any  lien  or  pledge  given  to  secure 
its  payment,  and  the  transfer  of  the  note  after  such  lapse  of  time  will 
carry  with  it  this  right.  Hiekox  v.  Elliott,  10  Sawy.  432;  S.  C.  2^ 
Fed.  Rep.  13 ;  Siehel  v.  CarrUlo,  42  Cal.  493 ;  1  Jones,  Mortg.  §  1204; 
Myer  v.  Beal,  5  Or.  130. 

My  conclusion  is:  (1)  These  notes,  when  transferred  to  the  plain- 
tiff, were  "negotiable  according  to  the  law-merchant,"  and  therefore 
he  can  maintain  snit  on  them  in  this  court  without  reference  to  tho 
citizenship  of  bis  assignors.     (2)  The  transfer  of  the  notes  carried 
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with  them  the  mortgages  to  secure  their  payment.  The  latter  are  a 
mere  iucident  of  the  former.  The  ownership  of  the  notes  gives  the 
plaintiff  the  right  to  collect  the  debt  of  which  they  are  evidence  by  a 
suit  in  this  court  to  enforce  the  lien  of  the  mortgages  on  the  land  of 
the  surety.  (3)  And  this  sait  was  brought  within  six  years  from  the 
last  payment  of  interest  on  these  notes,  and  is  therefore  not  barred 
by  lapse  of  time. 

The  plaintiflf  is  entitled  to  a  decree  establishing  the  amount  due  on 
the' notes  at  $36,417.08,  and  for  the  uale  of  the  land  belonging  to 
Pluma  F.  Gross  in  her  life-time,  and  included  in  the  mortgage,  for 
the  purpose  of  paying  the  same;  and  the  case  will  be  referred  to  a 
master  of  this  court  to  make  such  sale  and  application  of  the  proceeds. 

KOTE. 

1.  MoBTOAOB  AND  NoTM.  A  statute  may  be  a  bar  to  a  note  secured  by  a  mortgage, 
and  not  bar  the  mortgage  itself.    Ceriiey  y.  Paw  let,  (Wis.)  '2S  N.  \V.  Rep.  1M3. 

Though  limitations  may  run  against  a  note  secured  by  mortgage  after  three  years,  yet 
an  action  at  law  will  lie  on  the  covenant  (if  one)  contained  in  the  mortgage,  at  anytime 
within  12  years.    Earnshaw  v.  Stewart,  (Md.)  2  Ati.  Rep.  734. 

In  Cheney  v.  Cooper,  (Neb.)  16  N.  W.  Rep.  471,  ib  deJivering  the  opinion  of  the  court, 
Maxwell,  J.,  says:  "The  only  remaining  question  isthat  of  thestatnteof  limitations; 
it  being  contended  that  more  than  five  years  have  elapsed  since  the  not^  became  due. 
In  Hale  v.  Christy,  8  Neb.  264,  it  was  held  that  an  action  to  foreclose  a  mortgage  could 
be  brought  at  any  time  within  ten  years  from  the  time  the  cause  of  action  accrued.  As 
the  statute  would  run  against  the  notes  in  five  years,  it  is  probable  that,  after  the  expi- 
ration of  that  time,  the  remedy  would  be  against  the  naortgaged  premises  alone;  but 
that  question  does  not  arise  in  this  case."  See,  to  the  same  effect,  Stevenson  v.  Craig, 
(Neb.)  12  N.  W.  Rep.  1;  Gatling  v.  Lane,  (Neb.)  22  X.  W.  Rep.  453;  Herdman  v.  Mar- 
shall. (Neb.)  Id.  m). 

2.  Past  Paymekt.  Fart  payment  of  a  promissory  note,  an  acknowle<1gment  of  its 
validity,  and  a  promise  to  pay'it  all,  made  within  the  time  prescribed  by  the  statute  of 
limitations,  talce  the  case  out  of  the  statute.    Willey  v.  State,  (Ind.)  S  N.  £.  Rep.  886. 

(a)  VolvrUary  Part  Payment.  At  common  law  a  part  pavnient  made  bjr  one  of  the  joint 
makers  of  a  note  wuuld  keep  the  debt  alive  as  to  all,  and  would  be  equivalent  to  a  new 
promise  aa  to  all.  Mainzinger  v.  Mohr,  (Mich.)  3  N.  W.  Rep.  183;  Wyatt  v.  Hodson,  8 
Bing.  309. 

In  most  of  the  states  thecommon-lawnile  has  been  changed  bystatute.  Marienthal 
v.  Mosler,  16  Ohio  St.  566 ;  Quimby  v.  Putnam,  28  Me.  419. 

In  absence  of  any  statute  to  the  contrary,  payment  by  one  joint  debtor  will  remove 
the  bar  of  the  statute  of  limitations  as  to  all,  on  the  ground  that  each  Joint  debtor  is 
the  azcnt  of  all  the  rest  for  making  such  pavment.  National  Bank  of  Delavan  v.  Cot- 
ton. (Wis.)  9  N.  W.  Rep.  926.    See  Huntington  v.  Ballon,  2  Lans.  121. 

Payment  made  upon  a  joint  note  by  one  party  thereto,  in  the  presence  of  the  other, 
who  was  in  fact  only  a  surety,  held  to  take  the  note  out  of  the  statute  as  to  both,  in 
Mainzinger  v.  Mohr,  (Mich.)  3  N.  W.  Rep.  183. 

Part  payment  or  a  new  nromise  by  one  co-surety,  under  the  Michigan  statute,  will 
not  operate  to  keep  the  obligation  alive  as  to  the  other  surety,  who  was  not  ])rivy  to 
it,  or  in  any  way  participated  in  it.  Probate  Judge  v.  Stevenson,  (Mich.)  21 N.  W.  Rep. 
348. 

Partial  payment  by  one  pai'tner,  after  dissolution  of  the  partnership,  will  not  operate 
to  take  the  aebt  out  of  the  statute  of  limitations  as  to  another  partner.  Cronkhite  v. 
Herrin,  15  Fed.  Rep.  888. 

Payment  of  interest  on  a  note  drawn  by  a  firm,  by  one  of  the  members,  after  dissolu- 
tion of  the  firm,  but  within  six  years  after  the  maturity  of  such  note,  will  renew  it  as 
against  the  statute  of  limitations.  Merritt  v.  Day,  88  N.  J.  Law,  32.  See,  to  same  efiect, 
Beardsley  v.  Hall,  36  Conn.  270. 

A  promise  by  one  partner,  after  dissolution  of  the  partnership,  and  before  a  suit  is 
barred  by  the  statute  of  limitations,  to  pay  a  partnership  debt,  does  not  prevent  the  run- 
ning of  the  statute  as  to  the  other  partners,  although  the  creditor  was  ignorant  of  the 
diaolution.    Tate  v.  Clements,  16  Fla.  3.t9. 

Payment  by  one  of  two  joint  makers,  where  not  partners,  does  not  renew  the  note  aa 
to  the  other  niaken.    Shutts  v.  Fingar,  (N.  Y.)  3  N.  E.  Rep.  588. 
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A  payment  bv  the  prlndiMd  makar  ofa  prominory  note,  before  thestatnte  of  Umit»- 
tions  has  completed  a  bar,  will  not  prevent  the  completion  of  the  bar  as  to  a  co-nialcer 
who  is  a  surety.    Knight  v.  Clements,  4S  Ala.  89. 

The  payment  by  the  principal,  year  b^  year,  of  the  interest  on  a  Joint  and  several 
promissory  note  will  prevent  the  operation  of  the  statute  of  limitatfous  in  layor  ofa 
surety  to  the  note.    Schindel  v.  Gates,  46  Md.  604. 

It  was  said  in  Thomas  y.  Brewer,  (Iowa,)  7  N.  W.  Rep.  671,  in  construing  the  Ke- 
braska  statute,  that  voluntary  part  payment  is  an  acknowledgment  of  the  indebtedness, 
and  that  an  agreement  to  pay  the  residue  is  Implied.  See  Harper  v.  Palrley,  53  N.  T. 
442;  Rolfe  v.  Pillond,  (Neb.)  19  N.  W.  Rep.  970. 

Under  the  Iowa  statute,  however,  partial  payment,  and  indorsement  thereof  on  • 
promissory  note,  are  insufficient  to  prevent  the  oar  of  the  statute  of  limitations,  unless 
such  indoraement  is  signed  by  the  party  to  be  chaived.  Parsons  v.  Carey,  28  Iowa, 
431;  Harrencourt  v.  Merritt,  S9  Iowa,  71;  Roberts  v.  Eammon,  Id.  128. 

Mere  part  payment  of  a  debt,  without  words  or  ads  to  indicate  its  character.  Is  not 
evidence  from  which  a  new  promise  to  take  the  debt  out  of  the  operations  of  the  stat- 
ute of  Umitatious  may  be  inferred.  Chadwick  v.  Cornish,  (Minn.)  1  N.  W.  Rep.  65; 
Brisbin  v.  Farmer,  16  Minn.  215,  (Gil.  187.) 

A  payment  of  interest  on  a  barred  note  by  maker,  and  indorsement  thereon  by  holder, 
will  take  it  out  of  the  statute  of  limitations.  Yesler  v.  De  Koslowski,  (Wash.  T.)  8  Fac. 
Rep.  493. 

Where  payments  are  made  on  an  account  barred  by  the  statute,  it  is  not  necessary 
there  should  also  be  a  written  promise  to  make  further  payment,  to  keep  the  claim 
alive.    Miner  v.  Lorman,  (Mich.)  26  N.  W.  Rep.  678. 

It  is  said  in  Corliss  v.  Grow,  (Vt.)  2  Atl.  Rep.  389,  that  part  payment  of  a  debt  barred 
by  the  statute  of  limitations,  if  made  without  protest  of  farther  liability,  is  an  acknowl- 
edgment of  such  debt  at  the  time  of  such  payment,  from  which  a  promise  to  pay  the 
balance  is  implied. 

It  has  been  generally  held  that  partial  payment  stops  runninK  of  statnte,  whether 
made  before,  Engmann  v.  Estate  ol^Immel,  (Wis.)  18  If  W.  Rep.  182;  see  Mainzinger  v. 
Mohr,  (Mich.)  8  N.  W.  Rep.  183 ;  Eaton  v.  GiUet,  17  Wis.  436 ;  Williams  y.  Gridlev,  » 
Mete.  482 ;  Sibley  v.  Lnmbert,  80  Me.  258 ;  Newlin  y.  Duncan,  1  Har.  (Del.)  204 ;  7  Walt, 
Act.  &  Dcf.  228,  301,  307 ;  Pars.  Cont.  353,  or  after  the  statute  has  debarred  the  claim, 
Winchell  y.  Hicks,  18  N.  Y.  668 :  Pickett  v.  Leonard,  84  N.  Y.  176 ;  Harper  v.  Fairley, 
63  N.  Y.  442;  Oarshore  v.  Huyck,  6  Barb.  688 ;  Graham  v.  Selover,  69  Barb.  813;  First 
Nat.  Banlc  of  Utica  v.  Ballou,  49  N.  Y.  166 ;  Ilsley  v.  Jewett,  2  Mete.  168 ;  Aver  y. Hawk- 
ins, 19  Vt.  26;  Wheelock  v.  Doolittle,  18  Vt440;  Emmons  v.  Overton,  18  B.  Mon.  643; 
Walton  v.  Robinson,  6  Ired.  343 ;  Schmucker  y.Sibert,18Kan.l04;  Shaunon  v.  Austin, 
67  Ho.  486 ;  Carroll  y.  Forsyth,  69  111.  127. 

A  credit  entered  upon  a  note  by  the  holder  thereof  does  not  revive  a  barred  note,  un- 
der the  construction  of  the  statute  of  limitations  in  Georgia,  unless  he  be  authorized 
by  the  defendant  in  writing  to  enter  such  credit.    Stone  v.  Farmalee,  18  Fed.  Rep.  280. 

(b)  Enforced  Part  Payment.  Enforced  part  payment  will  not  affect  the  running  of  the 
statute.    Thomas  v.  Brewer,  (Iowa,)  T  N.  W.  Rep.  571. 

But  a  part  payment  made  by  sale  of  a  collateral  by  holder,  and  indorsed  on  note,  will 
remove  bar.  Somberger  y.  Lee,  (Neb.)  16  N.  W.  Rep.  346 ;  Wheeler  v.  Newbould,  16  N. 
Y.  392 ;  Joliet  Iron  Co.  v.  Scioto  F.  B.  Co.,  82  111.  648 ;  Whipple  v.  BlacUngton,  97 
Mass.  476 ;  Haven  y.  Hathaway,  20  Me.  346. 

(c)  By  Partner,  Oo-Surety,  eto.  At  common  law,  a  payment  made  by  one  of  the  dd>t- 
ors  kept  the  demand  alive  as  to  both,  and  was  equivuent  to  a  new  promise  by  both. 
Mainzinger  v.  Mohr,  (Mich.)  3  N.  W  Rep.  183 ;  Wyatt  v.  Hodson,  8  Bing.  809. 

The  rule  is  different  in  most  if  not  all  the  states.  Marlenthal  y.  Mosler,  16  Ohio  St. 
666;  Quimby  v.  Putnam,  28  Me.  419. 

In  absence  ofa  statute  to  the  contrary,  part  payment  by  one  Joint  debtor  will  remove 
the  bar  as  to  all.  National  Bank  of  Delavan  v.  Cotton,  (Wis.)  9  N.  W.  Rep.  026.  See 
WincheU  v.  Hicks,  18  N.  Y.  668 ;  Huntington  v.  Ballon,  2  Lans.  121. 

A  partial  payment  upon  a  promissory  note  by  one  of  the  joint  and  several  maken 
thereof,  and  indorsed  upon  it  before  the  note  is  barred  by  tne  statute  of  Umitationa, 
and  within  six  years  before  suit  brought,  is  inoperative  to  prevent  the  running  of  the 
statute  as  to  the  others.    Willoughby  y.  Irish  (Minn.)  87  N.  W.  Rep.  879. 

Money  paid  by  one  of  two  or  more  joint  debtors  on  contract,  at  request  of  others, 
stops  running  of  statute  as  to  all.  National  Bank  of  Delavan  v.  Cotton.  (Wis.)  9  K.  W. 
Rep.  026;  Pitts  v.  Hunt,  6  Lans.  146;  Whipple  v.  Stevens,  2  Fos(.  (N.  H.)  219. 

Payment  by  one  of  two  Joint  'obligors  in  presence  of  the  other  will  take  out  of  ertat- 
nte.    Mainringer  y.  Mohr,  (Mich.)  3  N.  W.  Rep.  183. 

But  it  has  been  held  that  proof  of  partial  payment  by  one  partner,  after  the  disaoln- 
tion  of  the  partnership,  cannot  be  introduced  to  stop  the  running  of  the  statute  of  lim- 
itations.   Cironkhite  v.  Herrin,  16  Fed.  Rep.  888. 

And  it  has  also  been  held  that  a  part  payment  or  new  promise  by  one  oo^orety  will 
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not  opowte  to  keep  alire  tbe  obligation  as  to  a  no-surety  who  was  not  privy  to  it,  or  Im 
no  way  participated  in  it.    Probate  Judge  y.  Stevenson,  (Mich.)  21  N.  W.  Rep.  848. 

{d)  itei  PaynuTd  by  Anignee  for  Benefit  of  OredUort.  A.  bein^  indebted  to  B.  for 
wagee,  made  an  assignment  for  benefit  of  creditors,  and  the  assignee  paid  B.  several 
small  SDina  at  various  times  on  account,  and  tlnally  gave  him  a  check  for  $4.83,  "to  be 
applied  as  final  dividend"  on  his  claim  against  A.  The  claim  became  barred  by  the 
statute  of  limitations  before  B.  sued  to  recover  the  balance  due.  Held,  that  the  pay- 
ments by  the  assignee  did  not  Iceep  the  claim  alive,  and  that  B.  could  not  recover. 
PaiBona  v.  Clarlc.  (Mich.)  26  N.  W.  Rep.  656. 

It  is  held  by  the  supreme  court  of  Nebraska,  Clark  v.  Chambers,  22  N.  W.  Rep.  229, 
that  the  payment  of  a  dividend  by  the  assignee  of  an  insolvent  debtor  is  notsnch  a  part 
payment  of  a  debt,  barred  by  the  statute  of  limitations,  as  to  take  the  remainder  out  of 
the  statutory  limitation  as  against  the  debtor;  citing  Marienthal  v.  Mosler,  16  Ohio  St. 
866 ;  Stoddard  v.  Doaue,  7  Gray,  387 ;  Pickett  v.  King.  34  Barb.  193 ;  Roosevelt  t.  Mark, 
SJohns.  Ch.266. 

In  Letson  v.  Kenyon,  (Kan.)  1  Pac.  Rep.  S62,  where  the  maker  of  a  note  thereafter 
made  an  assignment  for  the  bcnieflt  of  oreditors,  and  in  such  assignment  scheduled  this 
note  and  directed  his  assignee  to  convert  the  assigned  property  into  money  and  pay  his 
debts,  and  in  pursuance  thereof  the  assi^ee  took  possession  and  converted  said  prop- 
erty into  money,  and  applied  the  same  in  part  payment  of  the  assignor's  debts,  this 
note  among  the  number,  it  was  held  that  the  payment,  being  one  made  in  pursuance 
of  ezpiess  directions  fhim  the  assignor  for  his  benefit,  and  out  of  the  proceeds  of  his 
noperty,  is  such  a  payment  as  avoids  the  bar  of  the  statute  of  limitanons  under  the 
Kansas  statute ;  and  this,  notwithstanding  the  proceedings  under  the  assignment  are 
controlled  by  the  provision  of  a  general  statute  concerning  assignments  for  the  benefit 
of  creditors.  The  court  cite  Jackson  v.  Fairbank,  2  H.  Bl.  340 ;  Bat{;er  v.  Durviu,  22 
Barb.  68. 


WiOTON  r.  Brainbrd. 
{Oireait  Court,  D.  Vermont.    July  8, 1886.) 

OOBTS— FArLDBK  OV  PBOSECtlTION— DlBHIBBAIi — DOCKXT  FkB. 

Where  a  suit  is  dismissed  for  w4&t  of  prosecution,  a  docket  fee  to  the  de- 
fendant is  not  taxable. 

In  Equity. 

No  appearance  for  plaintiff. 

Quy  C.  Noble,  for  defendant. 

Wheeleb,  J.  This  sait  was  dismissed,  with  costs,  for  want  of  pros* 
ecDtion.  The  defendant  claims  a  docket  fee  of  $20  as  a  part  of  the 
coats  to  be  taxed,  which  the  clerk  has  disallowed.  This  whole  sabject 
is  carefully  examined,  and  all  the  cases  op  to  that  time,  bearing  upon 
it,  are  reviewed,  by  Mr.  Justice  Blatchfobd,  in  Wooster  v.  Handy,  23 
Fed.  Bep.  49.  The  conclusion'is  there  reached  that  this  docket  fee 
in  snch  cases  is  not  taxable.  That  case  is  controlling  here,  notwith* 
standing  the  different  views  expressed  by  Judge  Hammond  in  Partee 
V.  Thorruu,  27  Fed.  Bep.  429. 

Taxation  of  clerk  affirmed. 
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Lampbet  V.  Jb'iKE  and  others. 
(Oireiiit  Court,  D.  Minnttota.    June  Term,  1886.) 

1.  JuDOMKNT— Decree  of  State  Court— Estoppbi.— Res  Adjttdicata. 

Where  a  decree  has  been  obtained  in  a  Minnesota  state  district  rourt  against 
non-resident  defendants,  in  a  suit  begun  by  the  publication  of  samniona, 
and,  upon  their  appearance  within  one  year  from  the  time  judgment  was  ren- 
dered, an  order  was  made  by  the  district  court  reopening  the  case,  and  per- 
mitting the  defendants  to  come  in  and  defend,  and  afterwards  another  suit 
was  brought  and  transferred  to  the  United  States  circuit  court,  Jteld,  that  the 
order  allowing  defendants  to  come  in  and  defend  nullified  the  decree  as  a 
judgment  re»  ad^udicata,  and  cannot  be  relied  upon  as  concluding  the  parties. 

8,  Same — Dooketino  Jddoment — Deciphebino  Name  oh  Docket — ^Najie  to 
BE  Read  in  Connection  with  Context. 

A  transcript  of  judgment  of  the  Ramsey  county  district  Qourt,  docketed  in 
Dakota  county,  did  not  have  the  defendant's  name  legibly  and  correctly 
spelled.  Afterwards  an  execution,  which  described  the  name  correctly,  is- 
sued on  the  judgment,  and  the  sheriff  levied  upon  the  land  which  he  intended 
to  levy  upon  by  virtue  of  the  judgment,  and  sold  it  as  the  land  of  defendant, 
and  made  his  return,  and  gave  his  deed  to  the  purchaser.  HM,  that  all  these 
facts  should  be  talcen  into  consideration  in  deciphering  the  name  on  the  judr- 
ment  docket,  and  that  the  judgment  was  properly  recorded,  and  that  the  sale 
under  it  was  valid. 

B.  Deed — After-Acquired  Title  Inures  to  Grantee — Covenant  op  Trn.B 
— Lien  op  Judgment. 

A  conveyance,  with  covenant  of  title,  made  by  a  grantor  who  has  a  bond 
for  a  deed,  and  before  he  obtains  the  legal  title,  vests  the  legal  title  in  the 
^antee  eo  instanti  when  the  grantor  obtains  it,  and  there  is  no  space  of  time 
in  which  the  lien  of  a  judgment  obtained  against  said  grantor,  alter  the  con- 
veyance was  made,  can  attach  against  the  land. 

In  Equity. 

U.  L.  Lamprey,  for  plaintiff. 

Williams  db  Goodenow,  for  defendant. 

Miller,  Justice.  This  is  a  ehancerj  suit,  brought  originally  in  the 
state  court,  and  transferred  to  this  court.     It  was  an  action  under 

-  the  statutes  of  the  state  of  Minnesota  to  quiet  title  to  real  estate  in  a 
case  where  the  possession  was  not  in  either  party.  Those  statutes 
exist  throughout  all  the  western  states,  as  far  as  I  know,  and  the  in- 
tention of  the  framers  of  them  generally  was  that  an  action  in  the 
nature  of  an  action  of  ejectment  should  be  brought,  and  the  proper 
issues  made,  to  determine  the  state  of  the  title,  and  to  quiet  the  title. 
The  supreme  court  of  the  United  States  has  held  that  while  these  may 
be  called  actions  of  ejectment  in  the  state  courts,  inasmuch  as  the 

'remedy  to  be  applied,  and  the  right  asserted,  are  essentially  of  an 
equitable  character,  in  the  federal  courts  they  are  to  be  treated  as 
bills  in  chancery,  in  the  nature  of  a  bill  to  quiet  title.  This  suit  is 
brought  against  persons,  some,  or  perhaps  all,  of  whom  are  non-resi- 
dents, though  in  this  case  they  have  appeared  and  answered.  The 
plaintiff  relies  upon  two  propositions  to  justify  a  decree  against  the 
defendants  to  quiet  his  title.  The  first  of  these  is  that  the  records 
which  he  produces,  the  deeds  of  conveyance,  and  derivation  of  title 
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from  the  United  States  to  him,  show  that  he  is  the  holder  of  the  le- 
gal title  to  the  property  in  controversy.  He  also  produces  in  his  bill, 
and  relies  npon,  a  jadgment  of  the  district  court  of  Ramsey  county, 
in  which  court  be  had  brought  a  similar  action,  and  obtained  a  de- 
cree quieting  his  title.  If  that  suit  had  ended  there  with  a  decree  in 
his  favor,  plaintiff  need  not  have  proceeded  further,  and  there  would 
have  been  no  necessity  for  this  suit ;  for  it  appears  that  the  proper 
publication  was  made  in  accordance  with  the  statutes  of  thd  state  of 
Minnesota  with  regard  to  unknown  or  absent  defendants.  But  these 
parties,  who  are  interested  here,  and  are  defendants  in  this  case,  ap* 
peared  in  that  court  within  a  period  of  one  year  from  the  time  when 
the  judgment  was  rendered,  and  on  their  appearance  the  order  of  the 
court,  so  far  as  they  were  ooncerued,  was  practically  set  aside;  or, 
at  least,  an  order  was  made  that  the  case  should  be  reopened,  and 
they  be  permitted  to  come  in  and  defend.  As  far  as  We  are  informed, 
that  order  remains,  and  no  further  proceedings  have  been  taken  in 
the  case.  It  seems  to  us,  however,  very  plain  that  that  nullifies  the 
the  order  as  a  judgment  of  ret  adjudicata  against  those  parties  who 
are  permitted  to  come  in  and  defend.  It  cannot  be  relied  upon  as 
concluding  the  parties,  when,  by  their  appearance  within  that  time, 
they  are  permitted  to  defend;  and  it  goes  to  show  that  this  is  not,  as 
to  them,  a  conclusive  decree,  and  that  the  judgment  may  be  set 
aside. 

Then,  coming  to  the  consideration  of  the  case  on  its  merits,  we  are 
satisfied  that  the  plaintiff  shows  a  regular  derivation  of  title  from  the 
government  of  the  United  States  to  the  land  and  lots  in  controversy ; 
but  the  defense  sets  up  a  sale  of  those  lands  under  a  judgment  against 
former  owners  by  the  name  of  Ambs  and  Whitman,  in  each  of  whom 
at  one  time  an  interest  was  vested,  according  to  the  evidence,  by  title 
from  those  who  had  held  it.  The  lands  lay  in  Dakota  county  at  the 
time  that  judgment  was  rendered  in  Bamsey  county  against  Ambs 
and  Whitman.  An  attempt  was  made,  under  the  statute  of  the  state 
of  Minnesota,  to  h^ve  a  transcript  of  that  judgment  filed  in  the  court 
of  Dakota  county,  and  docketed  in  that  court.  A  sale  was  made 
under  the  judgment  of  the  Bamsey  county  court  on  an  execution 
issned  to  the  sheriff  of  Dakota  county,  and  these  defendants  claim 
that  the  land  was  purchased  by  their  ancestor  Pike,  who  was  the 
plaintiff  in  the  judgment  suit,  and  who  got  a  sheriff's  deed  regular  on 
its  face,  and  that  the  title  through  him  is  in  them. 

The  question  involved  is  one  of  some  difficulty,  owing  to  the  fact 
that  there  is  a  dispute  whether  the  judgment  was  correctly  placed 
on  the  docket  of  the  Dakota  county  district  court,  in  regard  to  the 
spelling  of  the  names.  A  photograph  of  the  docket  entry  is  pro- 
duced to  us  to  show  that  the  name  as  found  in  that  entry  is  not 
Ambs,  but  is  something  else.  It  is,  perhaps,  as  difficult  to  say  what 
else  it  is,  as  to  say  it  is  Ambs.  But  there  are  two  or  three  matters 
to  be  considered  about  that,  apart  from  the  mere  difficulty  of  deci- 
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pbering  what  letters  are  used.  In  the  first  place,  are  snob  solemn 
inetraments  between  parties  as  deeds  of  oonveyanoe  and  contracts 
to  be  defeated  because  by  the  spelling,  or  by  the  omission  or  inser* 
tion  of  a  letter  which  does  not  affect  the  sound,  or  beoaase,  in  many 
instances,  a  very  good  lawyer  has  made  a  very  bad  script,  you  can* 
not  exactly  read  the  words  ?  Every  one -knows  that  in  those  cases  we 
go  back  and  read  the  context,  and  through  that  we  are  enabled  to 
read  what  word  was  written ;  that  is,  having  read  what  is  behind 
and  what  is  before,  we  arrive  at  what  the  word  that  shonld  be  there 
is.  This  is  according  to  the  experience  of  every  lawyer,  under  such 
circumstances.  These  are  our  views  of  this  caee,  although  it  is  ar> 
gued  otherwise ;  and  when  we  come  to  consider  that  this  is  a  tran- 
script of  a  judgment  of  the  Ramsey  county  district  court,  placed 
upon  the  judgment  docket  of  Dakota  county;  that  an  execution  is> 
sued  on  that  judgment  from  Bamsey  county,  which  describes  the 
names  of  the  parties  so  that  there  can  be  no  mistake  about  them ; 
that  the  sheriff  levied  upon  the  land  which  he  intended  to  levy  upon 
by  virtue  of  the  judgment,  in  which  he  says  it  was  Ambs'  land,  and 
says  he  sells  it  as  Ambs'  land ;  and,  added  to  that,  there  is  a  deed, 
and  also  a  return,  which  the  sheriff  makes, — then,  bring  all  these  to- 
gether, and  compare  them  with  this  docket,  and  we  do  not  think  that 
any  sensible  man  would  hesitate  to  decide  that  it  is  Mr.  Frederick 
Ambs  whose  name  is  placed  upon  that  docket.  We  are  therefore  of 
opinioa  that  that  judgment  was  properly  recorded  in  Dakpta  county; 
that  the  sale  under  it  was  a  valid  sale  of  all  the  interest  which  Fred- 
erick Ambs  and  August  Whitman  bad  at  that  time  in  the  land  in 
controversy. 

It  appears  to  us  that  there  is  no  reason  to  doubt  that  Ambs  had  a 
title  to  four  of  the  lots  in  question  which  could  be  sold,  and  which 
were  subject  to  that  execution ;  that  as  to  those  four  lots  the  bill  of 
the  plaintiff  asking  that  his  title  may  be  established  must  be  dismissed, 
and  the  title  declared  to  be  in  the  defendants  in  this  suit.  But  with 
regard  to  the  remainder  of  the  property,  which  is  much  the  larger 
portion,  it  appears  that,  long  before  this  judgment  was  rendered,  Mr. 
Frederick  Ambs  had  made  a  conveyance  to  Peter  Ambs  of  the  whole 
land,  except  these  four  lots,  and  that  this  conveyance  was  put  on  record 
before  this  judgment  was  rendered.  It  is  true  that  Frederick  Ambs 
afterwards  acquired  the  legal  title  to  that  property.  He  had  a  bond, 
however,  for  the  title  when  he  conveyed  to  Peter  Ambs.  It  is  insisted 
by  defendants  here  that  the  title,  in  passing  through  Frederick  Ambs, 
against  whom  there  was  this  judgment,  became  affected  with  the 
lien  of  that  judgment.  But  we  are  of  a  different  opinion.  We  be- 
lieve the  true  doctrine  to  be  that  in  this  case,  by  reason  of  the  con- 
veyance that  Frederick  Ambs  made  to  Peter  Ambs  before  he  got  the 
title,  when  he  did  get  it,  it  inured  to  the  benefit  of  Peter  Ambs;  and 
that  is  the  law  of  the  state  of  Minnesota.  There  is  some  question 
raised  as  to  whether  that  is  the  law  of  Minnesota  except  where  there 
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are  ooTenants  of  title;  but  we  are  satisfied  that  here  there  was  a 
eovenant  of  title ;  that  it  was  an  ordinary  deed  of  bargain  and  sale 
with  Bueh  covenant,  the  result  of  which  was  that  eo  in^tanti,  when 
Frederick  Ambs  acquired  the  legal  title  from  the  party  against  whom 
he  held  this  bond,  it  vested  in  Peter  Ambs,  his  grantee,  the  title 
under  the  deed  made  long  before.  There  was  no  space  of  time  when 
this  lien  could  attach.  The  making  of  the  deed,  through  Frederick 
Ambs,  transferred  at  once,  instantly,  without  a  moment's  delay,  the 
title,  and  thus  was  acquired  by  Peter  Ambs,  to  whose  benefit  it  in- 
ured. The  Hen  of  the  judgment  did  not  attach  while  the  title  was  in 
that  transition  state.  The  result  of  that  is  that  the  plaintiff  in  this 
ease,  who  claims  under  that  deed,  has  a  just  right;  and  that  the  title 
set  up  under  this  judgment  should  be  declared  null  and  void ;  and  that 
the  plaintiff,  as  far  as  this  portion  of  the  property  is  concerned,  is 
entitled  to  the  relief  claimed,  as  against  these  defendants  holding 
under  that  judgment  sale;  and  that  is  the  decree  of  this  court. 

There  is  also  a  defense  of  a  tax  title,  which  Judge  Kblbom  has  ex- 
amined, and  which  he  states  establishes  no  title.  I  think  it  was 
shown  that  that  was  not  a  valid  title,  and  the  plaintiff  should  be  re- 
Ueved  as  against  it.  Therefore  the  relief  is  complete  against  the  de- 
fendants, except  as  to  those  four  lots  already  described. 

A  decree  will  be  entered  accordingly. 


EiKo,  Sheriff,  etc.,  v.  Dundee  Mobtoaoe  &  Tbubt  Inyestheht  Co., 

Limited. 

(Oireuit  Cowt,  D.  Oregon.    July  8,  1886.) 

1.  E<iumr— BiLii  OF  Review— Pakthss. 

Wbere  the  defendants  in  a  decree  were  not  neceiaary  parties  to  tke  suit, 
one  or  more  of  them  may  maintain  a  bill  of  review  to  reverse  the  same  with- 
out making  the  co-defendants  parties  thereto. 
8.  Same — Dkcreb  ts  United  States  Cibcdit  CotrRT— Bili,  of  Revibw. 

A  decree  of  the  United  States  circuit  court  will  not  be  reversed,  on  a  bill  of 
review  therein,  because  in  the  mean  time  the  state  court  has  put  a  construc- 
tion on  a  clause  of  the  state  constitution  contrary  to  that  of  the  circuit  court 
in  making  said  decree. 

Bill  of  Review. 

Jamet  F.  Wntton,  for  plaintiffs. 

WiUiam  H.  Effinger,  for  defendants. 

Dbady,  J.  This  is  a  bill  of  review,  brought  to  reverse  a  decree 
given  by  this  eourt  on  September  4,  1884,  in  a  suit  wherein  the  de- 
fendant herein  was  the  plaintiff,  and  the  plaintiffs  herein  and  sundry 
others  were  the  defendants.  The  original  suit  was  brought  to  re- 
strain the  plaintiffs  herein,  Sol  King,  as  sheriff  of  Benton  county,  and 
v.28K.no.l— 3 
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I.  B.  Campbell,  as  sheriff  of  Lane  county,  and  others,  from  eolleet- 
ing  certain  taxes  theretofore  levied  by  said  coanties  and  others,  re- 
spectively, on  certain  mortgages  of  real  property  held  and  owned  by 
the  plaintiff  therein,  as  security  for  money  loaned  to  the  parties  ex- 
ecuting the  same,  under  the  act  of  the  legislative  assembly  approved 
October  26,  1882,  and  commonly  called  the  "mortgage  tax  law,"  on 
the  ground  that  the  same  was  void  and  of  no  effect  for  reasons  therein 
stated.  On  a  demurrer  to  the  bill  the  court  held  that  the  act  was 
unconstitutional  and  void,  and  overruled  the  demurrer;  and,  on  the 
failure  of  the  defendants  to  answer  the  bill  within  the  time  allowed 
therefor,  the  court  gave  a  final  decree,  perpetually  enjoining  the 
plaintiffs  herein  and  their  co-defendants  from  collecting,  or  attempt- 
ing to  collect,  said  taxes,  amounting  in  the  case  of  Benton  county  to 
$873.20,  and  in  the  case  of  Lane  county  to  $884.75. 

The  bill  alleges  that  the  decree  is  manifestly  erroneous  in  this: 
The  court  erred  in  overruling  the  demurrer  to  the  bill,  and  in  enjoin- 
ing the  defendants  therein,  and  in  requiring  them  to  pay  the  plain- 
tiff's costs  and  disbursements. 

The  mortgage  tax  law  provided  that  mortgages  on  land  in  no  more 
than  one  county  should  be  assessed  and  taxed  as  land.  The  court 
held  the  act  unconstitutional  for  want  of  uniformity,  and  because 
the  same  is  special;  or,  as  stated  in  the  syllabus  of  the  case,  (10 
Sawy.  52;  19  Fed.  Eep.  359:) 

"An  act  which  provides  for  the  taxation  of  mortgages  on  land  in  no  more 
than  one  county,  there  being  mortgages  on  land  in  more  than  one  county. 
Is  void  for  want  of  the  uniformity  required  by  section  1  of  article  9  of  the 
constitution  of  the  state;  and  also  because  it  is  contrary  to  section  23  of  article 
4  of  said  constitution,  which  forbids  special  legislation  on  that  subject." 

In  October,  1884,  the  supreme  court  of  the  state  in  Crawford  v. 
Linn  Co.,  11  Or.  482,  S.  C.  5  Pao.  Eep.  738,  decided  that  the  mort- 
gage tax  law  was  not  unconstitutional  for  want  of  uniformity,  because 
a  two-county  mortgage,  though  exempt  from  its  operation,  was  taxed, 
as  a  solvent  debt,  under  the  old  law,  in  the  county  where  the  creditor 
resided;  and  that  said  law,  although  operating  only  in  particular 
cases,  was  not  a  special  one,  because  under  section  27  of  article  4  of 
the  constitution,  which  declares :  "Every  statute  shall  be  considered 
a  public  law,  unless  otherwise  declared  in  the  statute  itself," — it  is  a 
public  one,  and  therefore  a  general  one. 

The  defendant  demurs  to  the  bill  for  the  non-joinder  of  the  co-de- 
fendants of  the  plaintiffs  herein,  in  the  original  salt,  and  that  there 
is  no  error  in  the  record  cognizable  or  relievable  in  this  suit. 

The  objection  that  all  the  defendants  in  the  original  salt  ought  to 
have  been  made  parties  plaintiff  in  this  is  not  well  taken.  It  is  ques- 
tionable whether  the  plaintiff  had  a  right  to  join  the  several  parties 
as  defendants  in  the  original  bill  as  it  did.  At  most,  they  were  only 
proper  parties,  but  not  'necessary  ones.  The  interest  of  these  several 
coanties  and  school-districts  was  separate  and  distinot,  and  the  only 
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thing  is  eommoti  betvreen  them  was  the  question  of  tbe  validity  of  the 
law  under  which  they  claimed  the  right  to  collect  the  several  taxes 
levied  by  them.  So,  here,  the  interest  of  these  plaintiffs  in  tbe  opera- 
tion of  this  decree,  and  its  reversal,  is  distinct  and  separate  from  their 
co-defendants  therein,  and  they  may  mainjiain  this  suit  without  mak* 
ing  them  parties  thereto. 

And  now,  under  the  circumstances,  ought  this  decree  to  be  reversed. 
There  is  no  error  apparent  on  the  face  of  the  record,  and  tbe  sugges- 
tion of  error  is  based  wholly  on  the  difference  between  tbe  judgment 
of  the  court  in  tbe  case  and  that  in  Crawford  v.  Linn  Co.  Without 
stopping  to  consider  which  of  these  decisions  is  nearest  right,  or  most 
reasonable,  and  admitting  that  this  court  ought  to  follow  the  construc- 
tion given  to  the  constitution  of  the  state  by  its  own  courts  in  this  mat- 
ter, is  it  under  any  obligation  to  reverse  a  decision  heretofore  made  by 
it  simply  because  it  does  not  conform  to  a  subsequent  ruling  of  the 
state  court? 

When  this  decree  was  made  this  court  followed  the  rulings  of  the 
state  court  on  all  the  points  in  the  case  concerning  which  the  oracle 
had  then  spoken.  But  whether  the  act  was  passed  in  violation  of 
section  1  of  article  9  of  the  constitution,  which  requires  the  legisla- 
tive assembly  to  "provide  by  law  for  uniform  and  equal  rate  of  as- 
sessment and  taxation,"  or  in  violation  of  section  23  of  article  4 
thereof,  which  forbids  the  passage  of  "special  or  local  laws"  "for  the 
assessment  and  collection  of  taxes,"  had  not  then  been  considered  by 
the  state  court.  Under  the  circumstances,  it  was  the  right  and  duty 
of  this  court  to  decide  these  questions  for  itself,  and  according  to  the 
light  then  vouchsafed  it.  If  the  decree  is  erroneous,  compared  with 
the  constitution  and  law  of  the  state  as  then  construed  and  understood, 
it  ought  to  be  reversed,  otherwise  not.  While  the  national  courts  are 
bound  to  follow  the  settled  construction  given  by  the  local  court  to 
the  state  constitution,  I  am  not  aware  of  any  rule  of  law,  or  consid- 
eration of  public  policy,  convenience,  or  comity,  that  requires  the  for- 
mer to  go  hack,  and  change  its  judgments  or  decrees  to  make  them 
conform  to  the  subsequent  rulings  of  the  latter.  When  this  decree 
was  made,  it  was  in  strict  conformity  with  the  settled  construction, 
given  to  the  state  constitution  by  the  state  court,  so  far  as  the  latter 
had  gone,  and  this  was  all  that  could  have  been  required. 

It  may  be  said  that  the  decision  of  the  state  court  in  Crawford  v. 
Linn  Co.  did  not  change  the  law  or  legal  signihcauoe  of  the  con- 
stitution, but  only  declared  what  it  was,  as  well  when  this  decree  was 
given  as  since.  But  suppose  this  court  in  making  this  decree  had  fol- 
lowed a  prior  decision  of  the  state  court,  and  afterwards  the  latter 
had  changed  front  on  the  question;  and  that  this  is  a  supposable 
case, — ^is  common  knowledge, — because  the  like,  at  loast  sometimes, 
happens;  wo.uld  this  court  be  bound,' on  a  bill  of  review,  to  reverse 
its  decree,  made  in  conformity  with  tbe  constitution  of  the  state  as 
then  expounded  by  tbe  state  tribunal,  because  the  latter  had  since 
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Been  proper  to  give  that  instrament  a  different  constinction  ?  Ger* 
tainly  not;  and,  if  not,  why?  Because  the  decree  was,  so  far  as 
eoDld  be  known,  confessedly  right  when  made,  and  eoald  not  be- 
come erroneous  by  a  change  in  the  subsequent  rulings  of  the  state 
court.  Substantially,  the  case  under  consideration  is  in  a  like  con* 
dition.  In  the  absence  of  any  construction  of  the  state  constitution 
in  the  particulars  in  question,  it  was,  as  I  have  said,  the  right  and 
duty  of  this  court  to  construe  it,  pro  re  nata,  for  itself.  In  that  rul- 
ing, judged  by  the  then  existing  exposition  of  that  instrument,  there 
is,  in  my  judgment,  no  error;  and  the  subsequent  contrary  ruling  of 
the  state  court  in  Crawford  v.  Linn  Co.,  although  a  guide  to  this  court 
in  future  cases,  oannot  operate  retroactiTely,  and  make  a  decree  er- 
roneous which  was  originally  valid. 
The  demurrer  is  sustained,  and  the  bill  dismissed. 


Oswald  and  another  v.  Kampmann. 
{Oir(m&  Oourt,  W.  D.  Texas.    June  28, 188«.) 

1.  Action— How  Couhbnobd— Absent  PASTtBg — Sbizorb. 

Wben  the  personal  property  of  an  absconding  party  or  debtor  is  seized, 

there  must  be  a  seizure  in  rem;  but  when  the  property  in  question  is  real  es- 
tate, an  actual  seizure. is  not  necessary  if  a  lien  la  sought  to  be  foreclosed 
that  is  sufficient  to  give  jurisdiction  to  the  ooort. 

3.  JUDGKBNT— How  ATTACKED  COIiLATRRAUjT. 

Where  a  Judgment  is  collaterally  attaclsed,  in  order  to  succeed,  the  plaintiff 
must  show,  not  merely  that  it  was  voidable,  but  that  it  was  absolutely  void. 

8.  WsiT  AiTD  Process— Non-Residbnt  Pabtibb — Personal  Servicb — Forb- 

CI.0BDBB. 

Proceedings  to  foreclose  a  lien  are  proceedings  in  rem,  and  personal  service 
on  absent  parties  is  not  essential  to  give  the  court  jurisdiction. 

4.  Bahb — Summons  by  Publication- Requisites- iRRRtttrLARiriES. 

While  the  citation  commanding  the  publication  of  a  notice  of  action  should 
state  that  the  paper  or  sheet  in  which  the  publication  is  to  be  made  is  a 
newspaper,  an  omission  so  to  do  is  a  mere  irregularity,  and  cannot  be  relied 
on  as  vitiating  a  judgment  which  is  collaterally  attacked. 

6.  Same— Summons— Publication— Officer's  Return— iRREGULARirrBS. 

The  officer's  return  that  a  given  notice  has  been  published  for  four  Bacces- 
sive  weelcs  should  state  the  separate  days  on  which  such  notice  was  published, 
but  a  failure  so  to  do  is  only  an  irregularity,  which  cannot  be  relied  on  in 
a  collateral  attack  upon  a  Judgment. 

Trespass,  to  Try  Title. 
CarUton  dk  Morri$,  for  plaintiffs. 
Wadder  <i  Upson,  for  defendant. 

TuRiTBB,  3.  One  of  the  plaintiffs  is  the  'widow  of  W.  Oswald,  and 
the  other  a  child  of  Mrs.  Oswald.  In  1852  one  Conrad  contracted 
for  the  lands  in  qdestion  with  the  city  of  San  Antonio.     Conrad  was 
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to  pay  $87  therefor;  20  per  oent.  cash,  the  balance  to  be  paid  at  the 
expiration  of  50  years,  but  the  interest  on  the  deferred  payment  was- 
to  be  paid  semi-annually,  and,  in  case  of  default  in  the  payment  of 
-  the  interest  as  it  aeoroed,  then  the  deferred  payment  of  the  principal, 
and  all  of  the  accrued  interest,  was  to  become  due.  The  contract 
and  deed,  as  it  is  called,  is  in  one  paper,  and  there  are  apt  words  to 
make  a  good  conveyance  in  fee  to  the  purchaser;  and  still,  the  whole 
instroment  construed  together,  the  same  would  better  be  described 
as  a  contract  and  deed. 

Conrad  sold  to  W.  Oswald,  deceased,  Oswald  assuming  the  payment 
of  the  unpaid  balance  of  the  purchase  money,  and  was,  as  between 
them,  subrogated  to  all  the  rights,  duties,  and  obligations  of  Conrad. 
After  the  death  of  W.  Oswald,  the  deferred  payments  not  having  been 
made,  the  city  of  San  Antonio  instituted  suit  in  the  dietrict  court  of 
Bexar  county,  the  object  of  whioh  was  to  obtain  a  judgment  for  the 
unpaid  balance  of  interest,  and  to  foreclose  the  lien  retained  in  the 
deed  and  oontract.  In  that  suit  J.  B.  Conrad  and  W.  Oswald  were 
made  defendants.  After  the  death  of  W.  Oswald,  and  before  Septem- 
ber, 1870,  Mrs.  Oswald  and  her  daughter  went  to  Germany,  (they  were 
Germans,)  and  have  not  returned.  The  suit  was  instituted,  as  stated, 
in  the  district  court  of  Bexar  county,  and  service  was  made  by  publi- 
cation. Judgment  was  rendered  in  the  case,  and  a  judgment  fore- 
closing the  vendor's  lien  was  entered,  the  land  sold  upon  an  execu- 
tion, and  order  of  sale  issued  upon  the  judgment,  (no  actual  seizure 
of  the  property  was  made,  so  as  to  bring  the  property  into  the  custody 
of  the  law.)  One  J.  H.  Eampmann  became  the  purchaser.  Eamp- 
mann  was  stranger  to  the  judgment,  and  defendant  claims  under  the 
Kampmann  title.  The  sale  to  Eampmazm  was  on  the  fourth  day  of> 
November,  A.  D.  1873,  13  years  before  the  institution  of  this  suit. 
The  property  in  the  mean  time  has  become  of  great  value. 

The  plaintiff  Mrs.  Oswald  was  bound  to  know  that  the  purchase 
money  for  the  land  was  not  paid,  as  her  deed  recites  and  provides 
for  suit,  and  now,  after  this  lapse  of  time,  she  comes  into  court,  and 
asks  that  she  may  have  these  lands  back.  The  incumbrance  upon 
the  land  has  been  discharged  by  the  purchase.  She  suffered  the 
purchaser  to  rest  securely  for  12  years,  and  now  demands  that  the 
lands  shall  be  decreed  to  her  because  the  proceedings  in  the  fore- 
closure salt  were  not  in  atrict  conformity  to  the  laws  of  the  state, 
which  provided  for  service  by  publication.  I  am  aware  of  the  rule 
that  when  proceedings  are  instituted  not  in  accordance  with  the 
common  law,  viz.,  by  actual  service,  that  the  provisions  of  the  stat- 
ute are  to  be  strictly  constructed;  and,  further,  of  the  proposition 
that  no  state  can  give  extraterritorial  effect  to  its  laws,  this  doctrine 
is  too  well  settled  to  require  authorities,  and  will  only  cite  Pennoyer 
V.  Nef,  95  U.  S.  714.  And  it  may  be  questioned  whether,  had  the 
suit  been  for  an  ordinary  debt,  evidenced  by  a  note  or  account,  the 
judgment  would  not  be  void  for  want  of  service.    Back  of  this  mlex 
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and  based  upon  it,  is  the  idea  that  every  person  has  a  right  to  his 
day  in  ooart;  that  is,  shall  be  entitled  to  notice  that  action  .is  being 
had  that  may  affect  bis  rights  and  property.  This  is  a  welUsettled 
doctrine,  but,  like  most  other  general  rules,  may  have  its  exceptions. 

In  this  case  the  plaintiff  left  the  state  knowing  that  this  property 
was  liable  to  be  sold  to  pay  this  debt,  and  knowing,  also,  that  the 
title  under  which  she  claimed  made  provisions  on  its  face  for  the  in- 
stitution of  suit  to  foreclose  the  lien ;  and  if  she  saw  fit  to  abandon 
the  country,  and  pay  no  attention  to  the  property,  she  ought  not  to 
be  heard  to  complain  if  the  law  makes  an  exception  to  the  general 
rule  in  her  case.  In  order  to  succeed,  the  plaintiff  must  show  that 
the  judgment  was  not  voidable  merely,  bat  that  it  is  and  was  abso- 
lutely void  for  want  of  jurisdiction  over  the  person  and  of  the  prop- 
erty  in  question.  The  proceeding  was  instituted  to  foreclose  the  lien, 
but  no  actual  seizure  was  made.  The  question,  then,  recurs,  must 
ihere,  of  necessity,  be  an  actual  seizure  of  the  property,  as  in  cases 
when  the  proceedings  are  strictly  in  rem,  in  order  to  confer  jurisdic- 
tion over  the  property  within  the  territorial  limits  of  the  state,  in  case 
of  an  absconding  party  or  debtor? 

In  the  ease  of  Pennoyer  v.  Neff  it  is  stated  that  substituted  service 
by  publication  may  be  sufficient  in  "cases  where  the  object  of  the 
action  is  to  reach  and  dispose  of  property  in  the  state,  or  some  in- 
terest therein,  by  enforcing  a  contract  or  a  lien  respecting  the  same," 
ete.  If  this  be  the  law,  then  the  proceedings  were  not  void,  but  void- 
able, at  mo8t<  The  suit  was  to  enforce  the  contract  of  purchase  not 
only,  but  to  foreclose  the  specified  vendor's  lien  as  contained  in  the 
contract  of  purchase,  in  which  contract  of  purchase  it  is  insisted  that 
the  legal  title  passed  to  plaintiffs'  vendor. 

In  reply  to  the  authority  as  contained  in  Pennoyer  v.  Neff,  it  is 
said  that  the  words  referred  to  in  the  decision  are  but  dictum.  That 
may  be  true,  as  applied  to  that  case,  but,  if  the  rule  is  based  upon 
justice  and  right,  we  may  reasonably  expect  that  the  doctrine  will  be 
applied  whenever  a  case  shall  be  presented  requiring  its  application; 
and,  really,  it  seems  to  me  that  there  never  would  be  a  more  oppor- 
tune time  to  apply  the  rule  than  in  the  present  case.  In  the  case 
cited  from  18  Wall,  it  will  be  seen  that  the  purchase  was  made  by 
the  attorney  of  plaintiff  in  that  suit,  and  therefore  the  purchaser  had 
actual  notice;  and  stress  was  put  upon  that  fact  in  declaring  the  title 
of  the  purchaser  bad  for  non-compliance  with  the  strict  letter  of  the 
law  in  regard  to  substituted  service ;  or,  in  other  words,  substituted, 
service  upon  a  non-resident  by  publication,  in  a  mere  personal  action, 
gave  no  jurisdiction  over  the  person,  and  the  court,  therefore,  had 
no  power  to  appoint  a  guardian  of  the  minor  whose  rights  were  sought 
to  be  affected. 

Taking  the  view  of  the  case  as  above  suggested,  in  Pennoyer  t.  Neff, 
the  district  court  being  a  court  of  general  jurisdiction,  and,  for  l^e 
purpose  of  foreclosing  the  lien,  having  jurisdiction  of  the  ret,  it  follows 
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thai  the  judgment  was  not  absolniely  void,  and,  wbethe/  voidaUe,  it 

is  not  necessary  to  inquire. 

The  cases  cited  by  plaintiff's  counsel  in  10  and  18  Wall,  go  far 
towards  establishing  the  doctrine  claimed  by  the  plaintiff,  viz. :  that, 
in  personal  actions,  substituted  service  upon  nou-residents  will  not 
confer  jurisdiction  over  tlie  person,  and  that,  in  proceedings  in  rem, 
there  should  be  an  actual  seizure  of  property  in  some  way  authorized 
by  law,  in  order  to  confer  jarisdiction  of  the  re$.  The  peculiar  facts  in 
this  case  justify  the  most  liberal  construction  consistent  with  law,  and 
as  the  supreme  court  has  said  in  Pennoyer  v.  Nfff,  95  U.  S.  714,  that 
proceedings  to  foreclose  a  lien  are  in  their  nature  proceedings  in  rem, 
I  am  disposed  to  regard  the  announcement  as  made  upon  due  consider- 
ation,  coming  as  it  does  from  the  highest  court  in  the  land,  although 
not  necessary  to  a  decision  of  the  case,  and  seemingly  not  in  accord 
with  previously  announced  doctrine.  It  will  be  noticed,  however,  that 
in  the  case  otCooper  v.  Reynolds,  10  Wall.  317,  the  language  is :  "So, 
also,  while  the  general  rule,  in  regard  to  jurisdiction  in  rem,  requires 
the  actual  seizure  and  possession  of  the  rea  by  the  officer  of  the  court, 
such  jurisdiction  may  be  acquired  by  acts  which  are  of  equivalent 
import,  and  which  stand  for  and  represent  the  dominion  of  the  court 
over  the  thing,  and  in  effect  subject  it  to  the  control  of  the  court."* 
And  then  states  that  "among  this  latter  class  is  the  levy  of  a  writ  of 
attachment,  or  seizure  of  real  estate,  which,  being  incapable  of  re- 
moval, and  lying  within  the  territorial  jurisdiction  of  the  court,  is,  for 
all  practical  purposes,  brought  under  the  jurisdiction  of  the  court  by 
the  officer's  levy  of  the  writ,  and  return  of  that  fact  to  the  court.  So 
the  writ  of  garnishment  or  attachment,  or  other  form  of  service,  on  a 
I  party  holding  a  fund  which  becomes  the  subject  of  litigation,  brings 

that  fund  under  the.jurisdiction  of  the  court,  though  the  money  may 
I  remain  in  the  actual  custody  of  one  not  an  officer  of  the  court." 

These  are  some  of  the  exceptions  to  the  general  rule,  and  I  am  con- 
I  strained  to  regard  the  declaration  in  95  U.  S.  as  giving  another  ex- 

j  ample  of  departure  from  the  general  rule.    If  this  is  a  correct  view, 

j  then,  as  this  is  a  collateral  attack,  the  matters  relied  upon  to  defeat 

!  defendant's  title  are  but  irregularities,  and  do  not  render  the  judgment 

I  void.     The  view  here  taken  is  supported  by  the  whole  tenor  of  the 

I  opinion  of  Justice  Field  in  Pennoyer  v.  Neff,  95  U.  S.  714,  and  is 

fully  sustained  by  Justice  Moork  in  the  well-considered  case  of  Bat- 
tle v.  Carter,  44  Tex.  485. 

I  will,  however,  proceed  to  consider  the  objections  raised  to  the 
validity  of  the  judgment  assailed  in  this  cause,  and  by  this  collateral 
attack. 

The  objeotions  raised  to  the  validity  of  the  judgment  are  as  fol- 
lows :  The  defendants  were  not  residents,  and  suit  was  instituted  by 
substituted  service;  and — 

F^rst,  The  citation  for  publication  commanded  the  publication  in 
the  San  Antonio  Express.    It  is  insisted  that  it  should  have  corn- 
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manded  publication  in  some  newspaper  published,  and  that  it  does 
not  affirmatively  appear  that  the  San  Antonio  Express  was  a  news- 
paper, or  what  it  was.  At  the  date  of  this  citation  the  law  npon  the 
subject  of  legal  notices  was  that  the  governor  of  the  state  should 
designate  in  what  papers  legal  notices  of  that  character  should  be 
published.  The  district  court  being  a  court  of  general  jurisdiction, 
regularity  will  be  presumed  unless  the  contrary  appears;  and  this 
rule  would  seem  to  require  that  the  presumption  be  indulged  thai  the 
governor  had  discharged  that  duty,  and  had  designated  the  San  An- 
tonio  Express  as  the  paper,  and  that  the  officer  had  followed  the 
designation.     See  Laws  1870;  Act  August  13,  §  13. 

The  second  objection  is  that  the  officer's  return  as  to  the  mode  of 
service  is  not  sufficient,  in  that  it  states  as  a  fact  that  publication 
was  made  for  four  successive  weeks,  etc.,  when  it  is  contended  that 
the  return  should  have  stated  the  days  upon  which  the  publications 
were  made,  so  that  the  court  could  determine  whether  the  notice  had 
in  fact  been  published  for  four  successive  full  weeks.  Under  the  rul- 
ings of  the  supreme  court  of  this  state,  I  think  probably,  if  there 
had  been  an  appeal  or  writ  of  error  to  reverse,  the  proposition  would 
have  been  sustained;  but  I  have  found  no  case  that  goes  to  the  ex- 
tent of  holding  that  such  judgment  was  void  when  collaterally  at- 
tacked, as  in  this  case.  The  record  does  not  affirmatively  show  a 
want  of  publication  for  four  successive  weeks.  Therefore,  in  a  col- 
lateral attack,  the  presumption  is  that  the  publication  was,  as  stated 
in  the  return,  for  four  successive  weeks  before  the  return-day. 
Lauier  v.  White,  27  Tex.  253.  It  will  be  noticed  that  each  case  re- 
ferred to  in  the  Texas  Beports  is  where  the  judgment  was  directly  at- 
tacked, or  when  the  record  affirmatively  showed  the  insufficiency  of 
the  service  and  return. 

Judgment  for  the  defendant. 


Hughes  ».  Dundee  Mortgage  &  Trust  Investment  Co.    (No.  1,065.) 
(Circuit  Court,  D.  Oregon.    July  18, 1886.) 

1.  ESBOB-^CDOHKIIT  NOT  SUBPENOBS  BT. 

A  writ  of  error  is  in  the  nature  of  a  new  suit  to  set  aside  or  annul  a  judg- 
ment for  error  of  law  apparent  on  the  face  of  the  record,  and  pending  the 
same  the  judgment  is  in  fall  force  and  eSect  as  a  bar  or  an  estoppel, 
a.  Samk — Incohsibtbnt  Positions  in  Court. 

A  party  who  takes  a  position  in  the  course  of  a  litigationis  esto)>ped  to  act 
inconsistently  therewith,  so  long  as  the  same  is  unretracted,  and  this  includes 
the  case  of  one  who,  having  talcen  a  judgment  of  this  court  against  himself 
to  the  supreme  court  on  a  writ  of  error,  attempts,  while  said  proceeding  is 
still  pending,  to  plead  said  Judgment  in  bar  of  an  action  against  himself  bj 
the  plaintiff  therein. 

Action  to  Recover  Money. 
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EUU  Hughes,  pro  te. 

Earl  C.  Bronaugh,  for  defendant.- 

Dbady,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of  Or* 
egon,  against  the  defendant,  a  corporation  of  Great  Britain,  to  recover 
for  his  services  as  an  attorney,  in  making  654  certificates  of  title  to 
real  property,  the  sum  of  $11,222.74,  with  interest  from  January  31, 
1880,  to  date,  amounting  in  all  to  $15,350.19.  The  case  was  before 
this  ooart  on  March  Slst,  on  a  demnrrer  to  the  fifth  defense  to  the 
action,  alleging  a  former  action  and  jndgment  therein,  between  the 
same  parties,  for  the  same  cause  of  action,  when  the  demurrer  was 
overruled.  26  Fed.  Rep.  831.  It  is  now  before  the  court  on  a  mo- 
tion to  strike  out  certain  parts  of  the  replication,  including  the  third 
reply  to  said  fifth  defense,  and  a  demurrer  to  the  reply  to  the  fourth 
defense,  and  the  first  and  second  replies  to  said  fifth  defense. 

The  motion  to  strike  out  the  allegations  in  the  replication  num- 
bered from  1  to  9,  inclusive,  and  the  third  reply  to  the  fifth  defense, 
is  allowed.  The  motion  to  strike  out  the  allegation  numbered  10  is 
disallowed. 

The  first  allegation  is. an  immaterial  qualification  of  a  denial  that 
the  plaintiff  ever  advised  defendant  as  to  its  amalgamation  with  the 
Oregon  &  Washington  Trust  Investment  Company.  The  second, 
third,  and  fourth  ones  are  statements  of  fact,  evidentiary  in  their 
character,  tending  to  show  that  the  defendant  knew  the  relations 
between  the  plaintiff  and  said  trust  company,  and  the  liability  of 
the  latter  to  him  for  services  rendered  as  alleged  in  the  complaint. 
The  fifth  one  is  to  the  effect  that  said  trust  company  was  solvent  at 
the  time  of  said  amalgamation,  and  that  the  plaintiff  had  no  inter- 
est to  promote  the  same.  The  sixth,  seventh,  and  ninth  ones  are 
parts  of  the  first  reply  to  the  fifth  defense,  and  are  conclusions  of  law 
merely.  The  tenth  one  is  what  is  left  of  said  reply,  and  is  now  a  mere 
denial  of  the  alleged  bar  of  the  former  judgment. 

The  third  reply  to  the  fifth  defense  is  to  the  effect  that,  at  the 
time  of  bringing  the  former  action  mentioned  in  said  fifth  defense, 
the  plaintiff  did  not  know  that  he  bad  the  claim  set  forth  in  the 
complaint  herein,  or  that  the  same  existed,  until  issue  was  joined 
in  said  former  action.  Apparently  this  is  a  sham  reply,  and,  whether 
BO  or  not,  it  is  certainly  immaterial.  If  this  claim  is  a  part  of  the 
cause  of  action  or  claim  on  which  the  former  action  was  brought,  as 
alleged  in  said  fifth  defense,  it  makes  no  difference,  so  far  as  such  de-. 
fense  is  concerned,  whether  the  plaintiff  was  then  aware  of  its  exist-t 
enee  or  not. 

The  fourth  defense  alleges  that  the  making  of  each  of  said  certifi- 
cates of  title  was  a  separate  and  distinct  transaction,  and  that. 
$8,819.70  of  the  claim  made  for  such  service  accrued  more  than  si^ 
years  before  the  commencement  of  this  action,  which  is  therefore  so 
far  barred  by  the  lapse  of  time.     The  reply  thereto  is  merely  a  de- 
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nial  of  the  facta  set  tip  in  tUe  defense  concerning  the  making  of  these 
certificates,  and  that  |8,819.70  of  the  claim  therefor  accrued  more 
than  six  years  before  the  commencement  of  this  action.  The  de- 
murrer to  this  reply  is  overruled. 

The  first  reply  to  the  fifth  defense  is  a  confession  and  avoidance  of 
the  same,  the  matter  of  avoidance  being  that,  within  10  days  from 
the  entry  of  the  judgment  in  said  former  action,  and  before  the  com- 
mencement of  this  one,  the  defendant  "removed  said  cause,"  by  a. 
writ  of  error,  to  the  supreme  court  of  the  United  States,  alleging  that 
the  judgment  therein  was  erroneous  and  contrary  to  law,  and  ought 
to  be  reversed;  and  that  said  defendant  gave  the  proper  bond,  and 
caused  said  writ  of  error  to  become  a  superaedeat,  and  the  same  is 
still  pending  in  said  supreme  court;  wherefore  said  judgment  is  not 
a  final  one,  nor  a  bar  to  the  maintenance  of  this  action. 

In  his  argument  in  support  of  this  reply  the  plaintiff  has  gone  over 
much  ground,  and  collated  many  authorities  touching  the  subject. 
Briefly,  the  argument  is:  (1)  A  judgment  of  the  circuit  court,  to 
which  a  writ  of  error  lies  from  the  supreme  court,  is  not,  in  the  nature 
of  things,  a^;ia2  judgment,  that  can  have  the  e£Fect  of  a  bar  or  an 
estoppel,  the  proceeding  in  the  supreme  court  on  the  writ  of  error  be- 
ing merely  a  continuance  of  that  in  the  circuit  court ;  and,  (2)  irre- 
spective of  the  effect  of  the  writ  of  error  in  the  premises,  under  sec- 
tion 505  of  the  Code  of  Civil  Procedure,  which  provides  that  an  action 
is  deemed  to  be  pending  until  its  final  determination  on  appeal,  or 
the  time  for  an  appeal  has  expired,  a  judgment  of  the  circuit  court 
cannot  be  pleaded  as  a  bar  or  an  estoppel  during  the  pendency  of  a 
writ  of  error  thereon,  or  until  the  time  for  taking  such  writ  expires. 
This  question  has  been  heretofore  considered  by  me  in  Sharon  v.  Hill, 

26  Fed.  Rep.  337,  and  Oregonian  Ry.  Co.  v.  Oregon  R.  it  N.  Co., 

27  Fed.  Rep.  284,  and  a  contrary  conclnsion  reacted. 

In  speaking  of  the  original  modes  of  reviewing  a  judgment  in  an 
action  at  law,  and  a  decree  of  a  court  of  chancery  or  admiralty,  it 
was  said,  in  Sharon  v.  Hill,  aupra: 

■  "A  judgment  in  an  action  at  law  could  only  be  reversed  and  annulled  for 
error  appearing  on  its  face.  For  this  purpose  a  writ  of  error  issued  out  of  the 
court  above  to  bring  up  the  i-ecord  for  examination.  This  was  considered  a 
new  action  to  annul  and  set  aside  the  judgment  of  the  court  below ;  and  if 
the  writ  was  seasonably  sued  out,  and  bail  to  the  action  put  in,  it  was  a 
supersedeas,  so  far  as  to  prevent  an  execution  from  issuing  on  the  judgment, 
pending  the  writ  of  error,  but  left  it  otherwise  in  full  force  between  the  par- 
ties, either  as  a  ground  of  action,  a  bar,  or  an  estoppel.  2  Bac.  Abr.  87;  3 
BL  Comm.  406;  Railtoay  Co.  v.  Twomhly,  lUO  U.  S.  81.  But  in  the  equity 
and  admiralty  courts  the  remedy  for  an  erroneous  decree  is  an  appeal,  whii;h 
removes  'the  whole  case  into  the  court  above  for  trial  de  novo.  There  is  no 
decree  .left  in  the  lower  court,  and  pending  the  hearing  on  appeal  there  is  no 
decree  In  the  case,  and  there  can  be  no  estoppel  by  reason  thereof." 

:  In  the  case  of  Railway  Co.  t.  Twomhly,  tupra,  the  matter  is  not 
diBc\iLS9ed,  but  disposed  of  by  the  simple  statement  of  the  rale  that  a 
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jadgment  taken  to  an  appellate  court  on  a  writ  of  error  is  not  thereby 
vacated,  but  "contiuaea  in  force  until  reversed."  In  pnrsnanoe  of  a 
atatate  of  Colorado,  Twombly  obtained  a  jadgment  against  the  rail- 
way company  for  damages  for  cansing  the  death  of  her  husband,  which 
was  affirmed  in  the  supreme  court  of  the  territory.  The  record  was 
then  taken  to  the  supreme  court  of  the  United  States  on  a  writ  of  er- 
ror from  that  court,  and,  pending  this  proceeding  therein,  the  atatate 
authorizing  the  widow  to  maintain  the  action  was  repealed.  On  this 
account  the  court,  on  the  hearing,  was  asked  to  instruct  the  court 
below  "to  dismiss  the  suit,"  as  there  was  no  longer  any  statute  un- 
der which  it  could  be  maintained,  for  the  reason  that  in  error,  as  on 
appeal,  the  determination  of  the  court  below  is  vacated,  and  the  case 
is  pending  for  retrial  in  the  court  above. 

In  disposing  of  the  ease,  after  stating  there  were  no  errors  in  the 
record  affecting  the  jadgment,  Mr.  Chief  Justice  Waits  said : 

"Neither  can  we,  as  is  asked,  send  the  case  back  to  the  court  below,  with 
instructions  to  enter  a  judgment  of  nonsuit,  because  since  the  judgment  be- 
low, and  while  this  writ  of  error  lias  been  pending,  the  statute  authorizing 
the  action  has  been  repealed.  A  writ  of  error  to  this  court  does  not  vacate 
the  judgment  below.  That  continues  in  force  until  reversed,  which  is  only 
done  when  errors  are  found  in  the  record  on  whicli  it  rests,  and  which  were 
committed  previous  to  its  rendition.  Here  there  are  no  such  errors.  All  we 
can  do,  therefore,  is  to  affirm  the  judgment,  and  8end  our  mandate  to  that  ef- 
fect to  the  court  below." 

See,  also,  on  this  point,  Satfo  v.  Harpending,  49  Barb.  174;  Rarria 
V.  Hammond,  18  How.  Pr.  123;  Nill  v.  Comparet,  16  Ind.  107;  Curtis 
V.  Donnell,  3  Mont.  314;  Fredericks  v.  Clark,  Id.  260. 

But  the  contrary  rule  obtains  in  an  appeal,  as  is  dearly  stated  in 
the  case  of  The  Oen.  Pinkney,  5  Cranch,  281.  This  vessel  was  con- 
demned in  the  circuit  court  for  the  violation  of  a  statute  prohibiting 
intercourse  with  certain  ports  in  St.  Domingo.  The  case  was  taken 
to  the  supreme  court  of  the  United  States  by  appeal,  and  before  it 
was  beard  there  the  statute  expired  by  its  own  limitation.  Counsel 
for  the  government  claimed  an  affirmance  of  the  decree  of  the  court 
below,  notwithstanding  the  lapse  of  the  statute  in  the  mean  time,  as 
if  it  was  a  case  of  a  common-law  judgment  in  the  appellate  court  on 
error.  But  the  ooort  held  otherwise,  Mr.  Chief  Justice  MASSHAijii 
aaying : 

"The  majority  of  the  court  is  clearly  of  opinion  that,  in  admiralty  cases, 
an  appeal  suspends  the  sentence  altogether;  and  that  it  is  not  res  adjudicata 
until  the  final  sentence  of  the  appellate  court  be  pronounced.  The  cause  in 
the  appellate  court  is  to  be  heard  de  novo,  as  If  no  sentence  had  been  passed. 
*  *  *  The  court  is  therefore  of  opinion  that  this  cause  is  to  be  considered 
as  if  no  sentence  bad  been  pronounced;  and  if  no  sentence  had  been  pro- 
nounced, it  has  long  been  settled,  on  general  principles,  that  after  the  expira- 
tion or  repeal  of  a  law  no  penalty  can  be  enforced,  nor  punishment  inflicted, 
for  violations  of  the  law  committed  while  it  was  in  force,  unless  some  special 
provision  be  made  for  that  purpose  by  statute." 
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In  each  of  these  cases  the  right  to  maintain  the  action  depended 
on  a  statate  which  in  the  one  case  was  repealed,  and  the  other  expired, 
after  the  determination  of  the  cause  in  the  court  below,  and  prior  to 
4he  giving  of  judgment  in  the  appellate  court;  bat  owing  to  the  dif- 
ference in  procedure,  and  the  difference  in  the  effect  of  that  procedure, 
-on  the  determination  of  the  court  below,  a  directly  opposite  result 
was  reached.  In  the  one  case  the  action  had,  so  far,  ended  in  a 
judgment,  which  continued  in  force,  notwithstanding  the  writ  of  error, 
and  therefore  it  did  not  fall  with  the  repeal  of  the  statute.  It  was  no 
longer  an  action  pending,  but  a  fait  accompli. 

Nor  does  the  case  of  Cohens  y.  Virginia,  6  Wheat.  405,  teach  any- 
thing to  the  contrary  of  this.  That  was  a  writ  of  error  from  the  BO- 
preme  court  to  a  court  of  Virginia  for  the  purpose  of  examining  a 
judgment  of  the  latter  given  in  a  case  in  which  the  state  was  the 
plaintiff.  Counsel  for  the  state,  relying  on  the  technical  rule  that  a 
writ  of  error  is  a  proceeding  in  the  nature  of  a  new  action,  and  not  a 
mere  continuation  of  the  one  in  which  the  judgment  was  given,  con- 
tended that,  under  the  eleventh  amendment,  which  provides:  "The 
judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of 
the  United  States,  by  citizens  of  anoth'er  state,  or  by  citizens  or  sub- 
jects of  any  foreign  state, " — the  court  had  no  jurisdiction  in  the  prem- 
ises. But  the  court  held  that  the  "suit"  mentioned  in  the  amend- 
ment was  a  proceeding  commenced  against  a  state  by  an  individual, 
"for  the  purpose  of  establishing  some  claim  against  it  by  the  judg- 
ment of  a  court;"  and  that  a  suit  commenced  by  a  state  against  an 
individual,  the  final  record  of  which,  in  due  course  of  law,  is  trans- 
ferred to  or  brought  before  the  supreme  court,  "not  for  the  purpose 
of  asserting  any  claim  against  the  state,  but  for  the  pnrpose  of  assert- 
ing a  constitutional  defense  against  a  claim  made  by  a  state,"  does 
not  thereby  become  a  suit  "commenced  or  prosecuted"  against  such 
etate,  within  the  purpose  of  the  amendment.  And,  in  conclusion,  Mr. 
Chief  Justice  Mabshall  says : 

"It  is,  then,  the  opinion  of  the  court  that  the  defendant  who  removes  a 
judgment  rendered  against  him  by  a  state  court  into  this  court,  for  the  pui-- 
pose  of  re-examining  the  question  whether  that  judgment  be  in  violation  of 
the  constitution  or  laws  of  the  United  States,  does  not  commence  or  prosecute 
a  suit  against  the  state,  wtiatever  may  be  its  opinion,  when  the  efEect  of  the 
writ  may  be  to  restore  the  party  to  the  possession  of  a  thing  which  he  de- 
mands." 

At  common  law  a  writ  of  error  is  the  mode  of  proceeding  by  which 
a  court  exercises  its  appellate  jurisdiction  over  the  judgment  of  an 
inferior  court  given  in  an  action  at  law.  The  action  is  not  retried,  as 
on  an  appeal  proper.  The  record  uf  the  proceeding  is  simply  examined 
for  the  purpose  of  ascertaining  if  there  is  any  error  in  law  therein. 
The  writ  is  a  commission  by  which  the  judges  of  the  appellate  court 
are  authorized  to  examine  the  record  of  the  lower  court,  and  afGirm 
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or  reverse  its  jadgment,  according  to  law.  Cohent  v.  Virginia,  6 
Wheat.  409.  And  while  it  may  not  be  an  original  "suit,"  in  the 
sense  in  wbieb  that  term  is  used  in  the  eleventh  amendment,  which 
was  intended  to  prevent  individuals  from  asserting  claims  against  a 
state  in  the  national  courts,  or  otherwise  than  as  it  might  allow,  it  is 
in  no  sense  a  mere  continuance  or  prolongation  of  the  action,  the  judg- 
ment in  which  it  is  brought  to  review.  In  this  respect  it  is  similar 
to  a  suit  in  equity  to  set  aside  a  judgment  between  the  same  parties 
I  in  an  action  at  law;  and,  like  it,  it  is  so  far  an  original,  adverse,  cor- 

'  rective  proceeding,  the  mere  bringing  of  which  in  no  way  modifies  the 

force  and  effect  of  the  judgment  in  question. 

But  the  plaintiff  insists  that  the  latter  part  of  section  .505  of  the 
Code  of  Civil  Procedure,  which  declares  that  an  action  shall  be  deemed 
pending  nntil  its  final  determination  on  appeal,  is,  by  virtue  of  sec- 
tion 721  of  the  Revised  Statutes,  which  declares  that  the  laws  of  the 
!  state,  except  where  the  law  of  the  United  States  otherwise  provides, 

i  shall  be  a  role  of  decision,  in  trials  at  common  law,  in  this  court,  in 

!  cases  where  they  apply,  applicable  to  this  case;  and  that  by  virtue 

thereof  the  former  action  between  these  parties  is  now  pending  in  the 
I  supreme  court  of  the  United  States,  and  the  judgment  of  this  court 

I  therein  is  suspended,  and  of  no  force,  either  as  a  bar  or  an  estoppel, 

between  the  parties  thereto. 

Section  691  of  the  Bevised  Statutes  provides  that  "all  final  judg- 
ments of  any  circuit- court,"  when  the  matter  in  dispute  exceeds  a 
certain  amount,  "may  be  re-examined,  and  reversed  or  affirmed,  in 
I  the  supreme  court,  upon  a  writ  of  error."     The  judgment  in  question 

was  removed  to'the  supreme  court  under  this  section.  At  common 
law,  and  in  contemplation  of  this  statute,  it  was  a  "final"  one.'  The 
action  terminated  with  it,  and  therefore  it  was  no  longer  pending  any- 
where or  at  all.  Moreover,  no  appeal  could  be  taken  from  this  judg- 
ment. By  the  law  of  the  United  States  it  could  only  be  reviewed  on 
a  writ  of  error,  and  then  only  for  error  in  law  apparent  on  the  face 
of  the  record.     £ev.  St.  §§  691, 1011. 

Admitting^  then,  that  the  force  and  effect  of  the  judgment  in  the 
former  action  between  these  parties  is,  under  section  721  of  the  Ee- 
vised  Statutes,  to  be  ascertained  by  reference  to  the  law  of  the  state, 
where  the  same  applies,  this  appears  to  be  a  case  in  which  such  law 
does  not  apply.  It  does  not  apply  because  the  judgment  cannot  be 
the  subject  of  an  appeal,  and  because  its  review  in  the  appellate  court 
is  otherwise  provided  for  by  the  law  of  the  United  States.  . 
I  The  demurrer  to  this  reply  is  sustained. 

I  The  demurrer  to  the  third  reply  to  the  fifth  defense  raises  the 

question,  is  the  defendant  estopped  to  assert  the  validity  and  binding 
force  of  the  judgment  in  the  former  action,  after  having  removed  the 
same  to  the  supreme  court  on  the  allegation  that  it  is  erroneous  and 
I  ought  to  be  reversed  ?    Or,  more  correctly  speaking,  is  the  defendant ' 

precluded  from  pleading  this  judgment  as  a  bax  to  this  action  while 


Digitized  by 


Google 


46  FEDERAL  KEPOBTKB.  I 

he  is  seeking  to  reverse  the  same  on  error  in  the  supreme  oonrt?  It 
is  well  settled  that  the  law  will  not  allow  parties  to  assume  incon- 
sistent positions  in  the  trial  or  the  progress  of  a  cause;  and  when 
two  or  more  inconsistent  conrses  are  open  to  a  part}*  he  must  elect 
which,  if  either,  he  will  pursue,  and  thereafter  he  is  precluded  or 
estopped  from  resorting  to  the  other.  For  instance,  a  party  cannot 
claim  the  benefit  of  a  judgment  and  at  the  same  time  maintain  an 
-appeal  from  it.  Kelly  v.  Bloom,  17  Abb.  Pr.  229;  Bennett  v.  Van 
Syckel,  18  N.  Y.  483;  Lentz  v.  Lamplugh,  12  Pa.  346;  Eaton's  Appeal, 
83  Pa.  St.  165;   Vail  v.  Remaen,  7  Paijge,  206. 

In  discussing  the  subject  of  "Inconsistent  Positions  in  Court,"  Mr. 
Bigelow  says,  (Big.  Estop.  601:)  "It  may  accordingly  be  laid  down 
as  a  broad  proposition  that  one  who  has  taken  a  particular  posiUon 
in  the  coarse  of  a  litigation  must,  while  that  position  remains  nnre- 
traoted,  act  consistently  with  it."  When  the  defendant  pleads  this 
judgment  in  bar  of  this  action,  the  act  is  certainly  inconsistent  with 
the  pending  proceeding  heretofore  instituted  by  it  to  have  the  same 
set  aside  as  being  erroneous.  There  can,  it  seems  to  me,  scarcely  . 
be  a  doubt  as  to  this.  It  is  cleai:,  both  on  reason  and  authority, 
that,  if  the  judgment  had  been  in  its  favor,  it  could  not  maintain  a 
writ  of  error  to  reverse  it  and  also  an  execution  to  enforce  it.  Bnt 
setting  it  up  in  bar  of  this  action  is  a  mode  of  enforcing  it,  or  making 
use  of  it,  that  may  be  quite  as  beneficial  as  an  execution  thereon. 
In  the  one  case  it  is  used  as  a  sword,  and  the  other  as  a  shield,  but 
in  either  as  a  valid  judgment  that  the  defendant  by  its  act  adopts 
and  affirms  as  lawful  and  just.  Yet  either  of  these  proceedings  is 
equally  a  direct  contradiction  of  the  allegation  that  the  judgment  is 
erroneous  and  illegal,  and  on  which  the  defendant  is  now  seeking  to 
have  it  annulled  and  held  for  naught. 

It  may  be  said  that  these  inconsistent  positions  have  not  been 
taken  in  the  same  proceeding,  and  therefore  they  do  not  affect  one 
another,  and  the  rule  does  not  apply.  It  is  literally  true  that  the 
writ  of  error  was  not  taken  in  the  action  in  which  the  judgment  is 
pleaded  in  bar ;  but  both  acts  have  relation  to  the  same  judgment, 
and  occur  in  the  course  of  the  litigation,  between  the  same  parties, 
concerning  the  same  subject-matter  or  demand, — the  claim  of  the 
plaintiff  for  compensation  for  services  alleged  to  have  been  rendered 
the  defendant  as  an  attorney. 

It  is  admitted  thai  no  case  has  been  cited  or  found  that  is  directly 
in  point.  However,  in  my  judgment,  the  general  rule  formnlated  by 
Mr.  Bigelow,  and  cited  herein,  as  well  as  the  current  of  the  authori- 
ties given  in  chapter  24  of  his  work  on  Estoppel,  include  this  case. 
For  instance,  in  Olaver  v.  Beitjamin,  78  111.  42,  it  was  held  that  a 
party  who  caused  a  decree,  which  properly  protected  his  interest  in 
the  subject  of  the  suit,  to  be  reversed,  on  the  ground  that  it  was  givea 
without  his. consent  or  request,  was  estopped  to  complain  of  a  second 
decree  is.  which  such  interest  was. left  unnoticed.    And  in  RaHuaif 
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Co.  T.  McCarthy,  96  U.  S.  267,  Mr.  Justice  Swatne,  in  speaking  of 
an  attempt  of  the  railway  company  on  the  beariijg  iu  the  supreme 
court  to  excuse  itself  for  the  non-performance  of  a  contract  to  carry 
certain  cattle  on  the  ground  that  the  act  would  have  been  a  violation 
of  the  Sunday  law  of  West  Virginia,  when  it  appeared  that  on  the 
trial  in  the  court  below  it  had  relied  on  the  fact  that  it  was  impossi- 
ble to  forward  the  cattle  on  Sunday  for  the  want  of  cars,  said : 

"This  point  was  an  after-thought,  suggested  by  the  pressure  and  exigen- 
cies of  the  case.  Where  a  party  gives  a  reason  for  his  conduct  and  decision 
teaching  anytliing  involved  in  a  controversy,  he  cannot,  after  litigation  lias 
liegun,  change  his  ground,  and  put  his  conduct  upon  another  and  different 
consideration.  He  is  not  permitted  titus  to  mend  bis  hold.  He  is  estopped 
from  so  doing  by  a  settled  principle  of  law." 

On  the  whole,  I  am  of  the  opinion  that  the  demurrer  to  this  reply 
is  not  well  taken,  and  should  be  overruled;  and  it  is  so  ordered. 


HuoHES  V.  Dundee  Mortgage  &  Trust  Investment  Co.    (Three 
Cases.     Nos.  1,066,  1,069,  1,197.) 

(Oireuit  Court,  D.  Oregon.    July  li.  1886.) 

Deadt,  J.  These  three  cases  were  argued  and  submitted  with  the 
foregoing  one.  In  No.  1,066  the  plaintiff  claims  $5,651.03,  with  in- 
terest  from  January  1 ,  1882,  for  making  3.47  other  certificates  of  title 
for  said  trust  company. 

In  1,069  he  claims  $5,890,  with  interest  from  the  same  date,,  for 
making  297  certificates  of  title  for  the  defendant. 

In  1,197  he  claims  $S,839,  with  interest  from  January  30,  1880, 
for  services  in  paying  out  and  delivering  for  said  trust  company 
$262,866,  on  322  loans  made  by  it  before  that  time. 

In  each  of  these  oases  the  defendant  pleads  the  judgment  in  the 
former  action  between  the  parties  as  a  bar,  to  which  the  plaintiff 
makes  the  same  replies.  The  questions  arising  on  the  motion  to 
strike  out  portions  of  the  replication,  and  the  demurrers  to  the  re- 
plies therein,  are  the  same  as  in  1,056,  and  are  disposed  of  accord- 
ingly for  the  reasons  therein  given. 
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United  States  v.  Moboan  and  others. 
(Dittrict  Court,  8.  D.  New  York.    June,  188«.) 

1.  OFnciAL  BoKD — SuRBTiBS — DisBURsnro  Officbrs— SPKcmo  AFPBonuATiom 
— Ukauthobized  Paymbnts— MiNoiiiiira  Accounts— Debits  Cancblbd. 

Disbursing  officers  of  the  treasury  arc  not  authorized  to  draw,  nor  the  treas- 
urer to  pay,  from  the  specific  appropriations,  any  other  sums  than  those  au- 
thorized by  law  on  account  of  the  appropriations  respectively. 

8.  Same— Cask  Stated. 

M.  was  disbursing  officer,  as  chief  of  the  bureau  of  accounts,  in  the  depart- 
ment of  state.  As  such,  he  gave  a  bond,  with  the  defendants  as  sureties,  for 
the  faithful  discharge  of  his  duties.  Moneys  for  specific  purposes,  appropri- 
ated by  congress,  were  placed  to  his  credit  by  the  treasurer,  during  several 
years.  M.,  during  the  same  time,  received  considerable  moneys  monthly  for 
issuing  passports,  which  was  not  a  part  of  his  official  duty  as  dtsbnraing  of- 
ficer, and  for  which  the  sureties  were  not  liable.  M.  was  in  the  habit  of  using 
current  receipts  from  passport  moneys  to  pay  current  claims  upon  his  treas- 
ury account,  and  at  the  end  of  the  month  he  drew  upon  his  treasury  account 
in  order  to  pay  to  the  treasury  the  amounts  due  to  the  government  for 
passport  moneys.  Upon  M.'s  death,  in  January,  1884,  his  treasury  account 
was  found  about  |17,000  short,  and  during  the  period  covered  by  these  ac- 
counts he  had  drawn  from  it  about  129,000  for  paying  into  the  treasury  his 
passport  moneys.  Each  draft,  and  a  letter  accompanying  it,  stated  that  pur- 
pose, and  the  treasurer  accordingly  debited  the  appropriations  account,  and 
credited  the  same  to  M.  in  the  passport  account.  UM,  that  the  drafts  on  the 
appropriations  account  to  pay  passport  moneys  were  unauthorized,  illegal,  and 
void;  and  no  change  in  the  actual  money  in  the  treasury  appearing,  jCud,  that 
the  debits  charged  against  the  appropriations  account  were  unauthorized; 
that  the  sureties  were  entitled  to  have  them  canceled:  and  the  accounts  being 
readjusted  accordingly,  and  there  being  no  deficit  in  the  appropriations  ac- 
count, a  verdict  was  directed  for  the  defendants 

Suit  on  an  OflSoial  Bond. 

Q.  E.  P.  Howard,  Aast.  U.  S.  Atty.,  for  plaintiff. 
Oeo.  Blist,  Jr.,  for  defendants. 

In  directing  a  verdict  for  the  defendants,  the  court  ruled  substan- 
tially as  follows : 

Bbown,  J.  The  defendants  in  this  action,  who  are  the  sureties  in 
Mr.  Morgan's  bond  for  "the  faithful  discharge  of  his  duties,"  are  an- 
swerable only  for  his  acts  as  a  disbursing  agent,  as  chief  of  the  bureau 
of  accounts  in  the  department  of  state.  Besides  performing  this  duty, 
Mr.  Moi^an,  at  the  same  time,  by  the  direction  of  the  secretary  of 
state,  received  moneys  for  the  issuing  of  passports,  to  the  amount  of 
from  eleven  to  fifteen  hundred  dollars  per  month.  His  acts  in  the 
latter  capacity,  it  is  conceded,  were  independent  of  his  duties  as  dis- 
bursing clerk,  and  the  sureties  in  bis  bond  are  in  no  way  answerable 
for  any  misappropriation  of  the  passport  moneys. 

As  disbursing  clerk,  he  had  charge  of,  and  disbursed,  certain  funds 
appropriated  by  congress,  from  time  to  time,  for  specific  purposes. 
For  the  amounts  thus  appropriated  warrants  were  drawn  by  the  sec> 
retary  of  the  treasury  upon  the  treasurer  of  the  United  States,  di- 
recting that  the  amounts  appropriated  on  account  of  these  particu- 
lar funds  be  placed  to  the  credit  of  Mr.  Morgan,  for  that  purpose,  on 
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the  books  of  the  treasury.  Saoh  eredita  were  accordingly  given  him 
by  the  treasurer,  from  time  to  time,  from  May,  1875,  oatil  Mr.  Mor- 
gan's sudden  death,  in  January,  1884. 

Under  tlie  provisions  of  Bev.  St.  §§  8620-3623,  Mr.  Morgan  was 
not  authorized  to  draw,  nor  the  treasurer  to  pay,  from  these  appro» 
priations  or  credits,  any  sums  other  than  those  authorized  by  law, 
on  account  of  the  appropriations  respectively.  Each  sum  placed  to 
his  credit,  under  the  warrants  above  referred  to,  constituted  a  specific 
fund,  which  could  not  be  legally  appropriated  to  any  other  purpose 
than  that  authorized  by  law. 

The  accounts  of  Mr.  Morgan  were  made  up,  from  time  to  time,  by 
the  accounting  officers  of  the  treasury,  from  the  vouchers  returned 
to  them  by  him,  as  respects  each  fund.  These  accounts,  from  1882 
to  1S84,  cover  11  different  appropriations,  upon  which,  after  his  death, 
a  total  deficit  was  ascertained,  amounting  to  $16,860.07,  for  which 
the  defendants,  as  sureties,  have  been  sued.  In  the  various  balances 
struck  before  bis  death,  from  time  to  time,  no  account  was  taken  of 
any  moneys  that  might  be  then  remaining  in  the  treasury  undrawn 
and  applicable  to  these  accounts.  The  balance  as  to  each  fund,  as 
it  appears  on  the  treasury  accounts,  represents,  therefore,  only  the 
amount  of  the  appropriation  that  appeared  to  be  unexpended  and  then 
in  Mr.  Morgan's  hands.  There  is  no  evidence  that  aiiy  demand  was 
ever  made  upon  him  to  pay  over  these  balances,  or  to  cover  the  same 
into  'the  treasury.  In  the  final  account,  made  up  by  the  treasury  of- 
fioers  after  Mr.  Morgan's  death,  however,  credit  was  given  to  him  for 
what  moneys  were  found  remaining  in  his  appropriations  account 
with  the  treasurer;  and  also  for  the  sum  of  $5,873.83  cash  found  in 
his  safe,  after  first  applying  $1,279  to  the  account  of  passport  moneys 
and  proceeds  from  the  sales  of  Statutes,  which  his  memorandum 
showed  to  be  due  to  the  government  on  the  latter  accounts  for  the  cur- 
rent month. 

The  evidence  shows  that  Mr.  Morgan  did  not  deposit  in  his  appro- 
priations account  with  the  treasurer  any  of  the  moneys  received  from 
passports,  or  the  sales  of  Statutes.  The  evidence  indicates  that  his 
practice  was  frequently  to  make  use  of  the  current  passport  moneys 
in  his  bands  to  pay  claims  upon  him  as  disbursing  officer,  instead  of 
drawing  upon  the  specific  appropriation  in  the  treasury  account  for 
the  latter  purpose.  Then,  at  the  end  of  each  month,  he  would  draw 
upon  his  account  with  the  treasurer  a  check  for  the  amount  of  money 
received  from  passports  and  the  sales  of  Statutes  during  the  current 
month,  making  this  check  payable  also  to  the  treasurer;  and  he 
would  send  this  check  to  the  treasurer,  with  a  letter  stating  that  the 
check  was  drawn  in  payment  of  passport  moneys  received  by  him  for 
the  current  month  for  deposit  with  the  treasurer.  The  check,  also, 
on  its  face,  showed  the  same  purpose.  These  checks  were  therenpoa 
debited  against  Mr.  Morgan  in  the  appropriation  account.  The 
amount  of  the  checks  for  passport  moneys  thus  debited  against  his 
v.28F.no.l — i 
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account  as  dlsbarsiog  officer,  dnring  the  18  monthe  in  wHich  Ihe  bal« 
once  now  aaed  for  acomed,  amounted  to  aboat  $29,000.  If  those 
debits  were  not  lawfully  made,  or  if  the  defendants,  as  sureties  for 
Mr.  Morgan  as  disbursing  officer,  are  entitled  to  have  those  debits 
eanceled,  so  far  as  they  affect  the  defendants,  then  the  aocoants  will 
show  nothing  due  from  him  as  disbursing  officer,  and  the  plaintiffs 
would  not  be  entitled  to  recover  in  this  action. 

From  what  has  been  said,  it  is  manifest  that  Mr.  Morgan  did  not 
keep  distinct  his  transactions  as  respects  the  two  classes  of  funds,  as 
required  by  law.  He  used  passport  moneys  in  his  possession  to  pay 
legal  demands  upon  the  other  funds  in  the  treasury,  and  be  after- 
wards drew  checks  upon  the  specific  appropriations  account,  for  the 
purpose  of  paying  into  the  treasury  tbe  passport  moneys  which  he 
was  bound  to  turn  over  to  the  government.  This  course  of  proced- 
ure  was  unautborized  and  illegal.  No  barm,  indeed,  would  come 
from  it,  and  no  loss  to  any  one,  provided  the  checks  tbns  drawn  on 
the  treasurer  were  no  greater  than  tbe  amount  of  cash  received  from 
passport  moneys  that  he  had  already  applied  in  payment  of  claims 
on  him  as  disbursing  officer.  But  the  whole  balance  now  claimed 
against  these  sureties  arises  in  consequence  of  the  fact  that  these 
amounts  were  not  the  same,  and  because  his  checks  on  the  treasurer 
were  so  much  in  excess  of  tbe  amount  of  passport  moneys  that  he 
had  applied  upon  the  appropriations  account.  Apparently,  he  mis- 
applied  a  certain  amount  of  passport  moneys  to  his  own  use,  and 
drew  upon  his  appropriations  account  to  make  good  to  the  treasury 
the  passport  deficiency. 

Tbe  drawing  of  these  drafts  on  the  treasurer  was  doubtless  a  vio- 
lation of  the  terms  of  the  defendants'  bond  for  "the  faithful  discharge 
of  his  duties  as  disbursing  officer."  And  if,  by  means  of  these  drafts, 
the  United  States  had  been  deprived  of  any  moneys,  or  had  sastained 
any  pecuniary  damage,  or  any  moneys  had,  in  the  language  of  Mr. 
Justice  Blatohford,  in  the  case  of  Morgan  v.  Van  Dyck,  7  Blatchf .  147, 
"been  withdrawn  from  the  custody  of  the  treasurer,"  and  thus  lost 
to  tbe  government,  the  defendants  would  have  been  answerable  for 
tbe  deficiency  shown.  The  evidence  is  clear,  however,  that  there  was 
no  withdrawal.  The  balances  in  tbe  treasury  were  unchanged.  Pre- 
cisely tbe  same  money  was  in  the  treasurer's  hands  after  these  drafts 
as  before.  There  is  no  evidence  that,  up  to  the  time  of  the  commence- 
ment of  this  action,  there  had  been  any  change  as  respects  tbe  amount 
of  moneys  in  the  treasury  by  reason  of  these  drafts,  or  of  the  debits 
made  in  consequence  of  them  against  Mr.  Morgan's  aoeonnt  as  dis- 
bursing officer. 

The  drafts  were  clearly  unlawful.  The  debits  based  on  them  were 
equally  unlawful.  On  their  face,  the  draft  and  the  letter  showed  this 
^legality.  The  letters  stated  explicitly  that  Mr.  Morgan  had  col- 
lected tbe  amount  named  "daring  the  current  month  for  passport 
moneys,"  and  that  he  deposited  them  with  the  treasurer ;  that  is,  by 
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means  of  the  draft  inclosed.  Bat,  in  fact,  Mr.- Morgan  deposited 
nothing.  He  added  nothing  to  the  money  in  the  treasury.  Instead 
of  depositing  money,  or  its  equivalent,  as  he  was  bound  to  do,  he  un- 
lawfully drew  a  check  against  his  disbursing  account,  which  it  was 
illegal  to  appropriate  to  any  such  purpose.  The  treasurer  thereupon 
debited  one  account  and  credited  the  other.  The  only  change  made 
by  those  acts  was  a  matter  of  book-keeping.  The  moneys  in  the 
treasury  remained  precisely  as  before.  The  amount  now  sued  for  has 
never  been  withdrawn  from  the  treasury.  It  was  illegally  debited 
against  the  disbursing  officer's  account.  In  the  eye  of  the  law,  this 
illegality  was  known  to  the  treasurer;  and,  as  against  Mr.  Morgan's 
sureties,  who  are  not  liable  for  the  passport  moneys,  sach  a  debit  must 
be  treated  as  a  void  act. 

In  the  case  of  different  sets  of  sureties  for  the  same  officer,  during 
different  terms  of  office,  it  has  been  repeatedly  adjudicated  by  the  su- 
preme court  that,  by  no  act  of  the  officer,  or  of  the  treasury  depart- 
ment, or  of  both  combined,  can  official  moneys,  collected  by  the  offi- 
cer and  paid  into  the  treasury  department  during  one  term  of  office, 
be  appropriated  to  the  accounts  of  the  other  term,  to  the  prejudice  of 
the  sureties  for  the  respective  terms.  V.  S.  v.  Janttary,  7  Crancb, 
572,  576 ;  U.  S.  v.  Eckford,  1  How.  250,  262;  Jones  v.  V.  S.,  1  How. 
681,  688.  The  same  was  held  also  in  the  recent  ease  ot  State  v.  Mid- 
dleton,  67  Tex.  185.     Murfree,  Off.  Bonds,  §  291. 

The  same  principle  is  applicable  to  the  present  case.  The  evidence 
shows  that  there  is  no  deficit  and  no  defalcation  as  respects  the  dis- 
bursing accounts,  for  which  alone  the  defendants  became  liable  as 
sureties.  The  deficit  is  solely  in  the  passport  funds,  for  which  the 
defendants  never  became  sureties.  The  government  having  taken  no 
security  for  Mr.  Morgan's  acts  as  respects  passport  moneys,  stands 
itself  as  its  own  surety  for  his  acts  in  regard  to  those  moneys.  The 
situation  is  the  same  as  though  there  were  two  sets  of  sureties, — the 
government,  for  the  passport  funds;  and  the  defendants,  for  the  dis- 
bursing account.  Mr.  Morgan,  by  his  drafts  on  the  treasurer,  under- 
took to  appropriate  a  part  of  the  disbursing  account  to  the  discharge 
of  his  independent  obligations  for  passport  moneys.  The  treasurer 
concurred  in  the  act  with  full  knowledge  of  the  facts.  Bui  he  parted 
with  no  money.  He  only  made  the  corresponding  entries  in  the 
books.  The  act  was  a  fraud  on  the  defendants,  as  sureties,  and  ille- 
gal as  respects  all  who  concurred  in  it.  Having  parted  with  nothing, 
the  United  States,  in  making  np  its  account  of  the  balance  due  on 
Mr.  Morgan's  disbursing  account,  cannot  claim  the  benefit  of  those 
illegal  debits,  to  the  prejudice  of  the  sureties.  The  latter  are  entitled, 
as  in  the  case  of  U.  8.  V.  Eckford,  supra,  to  have  the  disbursing  a«- 
oounts  restated,  and  the  illegal  debits  canceled.  Upon  such  a  read- 
justment, the  evidence  is  clear  that  nothing  would  be  owing  on  the 
disbursing  account;  and  a  verdict  should  therefore  be  directed  for  the 
defendanta. 
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BioHABDviLLB  and  others  v.  Thobp  and  others. 

(Oireuit  Court,  D.  Kama*.    June  9. 1880.) 

1.  Indians— Deed  of  Indian  Land — Evidence. 

Where  a  deed  of  lands  purports  to  have  been  executed  by  the  heirs  of  a 
deceased  Indian,  neither  the  "certificate  of  identity"  required  by  tbe  interior 
department,  nor  the  formal  approval  of  said  deed  by  the  secretary  of  that  de- 
partment, are  conclusive  on  tne  United  States  courts  as  to  the  identity  of  the 
grantors. 

8.  8amb— VALiorry  of  Dbed. 

When  the  validity  of  such  a  deed  is  in  issue  before  said  courts,  and  the 
proofs  show  that  the  grantors  therein  falsely  personated  the  real  heirs,  and 
thereby  actually  misled  the  official  who  approved  the  conreyance,  the  deed 
will  be  held  void. 

At  Law. 

Beeeon  d  Baker  and  Brayman  d  Sheldon,  for  plaintiffs. 
T.  M.  Carroll  and  W.  T.  Johnson,  for  defendants. 

Brewbb,  J.  This  question  is  presented:  One  Pa-pee-ze-sa-wah 
was  the  patentee  of  lands  in  Miami  county.  He  was  a  member  of 
the  confederated  tribes  of  Easkaskia  and  Peoria,  Piankeshaw,  and 
Wea  Indians.  He  died  about  1857,  unmarried,  childless.  Tbe 
plaintiffs  in  this  sqit  are  his  heirs,  both  by  the  common  law,  and  any 
known  law  that  recognizes  blood  relationship  as  a  rule  of  inheritance. 
In  1870  there  was  a  deed  made  by  Felix  Waddle  and  Louisa  of  this 
land  to  parties  under  whom  the  defendants  claim.  That  deed  was 
approved.  It  was  accompanied  by  tbe  certificate  of  the  chiefs  Bap- 
tiste  Peoria  and  James  Charlie  that  Felix  Waddle  and  L6uisa  were 
tbe  sole  heirs  of  Pa-pee-ze-sa-wah,  and  with  that  certificate  went  the 
approval  of  the  secretary  of  the  interior.  And  the  question  in  the 
case  is  whether  that  approved  deed  is  good  against  tbe  unquestionable 
title  by  inheritance  of  these  plaintiffs. 

Tbe  act  of  congress  providing  for  the  allotment  and  patenting  of 
these  lands  to  the  Indians  in  severalty  authorized  their  sale  under 
such  regulations  and  rules  as  should  be  prescribed  by  tbe  secretary 
of  the  interior.  In  pursuance  thereof,  the  secretary  of  tbe  interior 
issued  a  series  of  rules,  one  of  which  was  to  the  effect  that  where  the 
patentee  was  dead  the  deed  should  be  accompanied  by  a  certificate  of 
tbe  bead  chiefs  that  the  grantors  were  the  sole  heirs  of  the  deceased. 
Was  that  sufficient  to  divest  tbe  real  heirs  of  the  decedent  of  their 
title?  Such  action  of  the  chiefs  and  the  secretary  of  the  interior 
would  obviously  not  foe  sufficient,  under  the  federal  statute  alone,  be- 
cause that  gives  no  authority  to  tbe  secretary  of  the  interior  to  pre- 
scribe rules  and  regulations  by  which  other  persons  than  those  who 
held  the  title  could  divest  the  real  bolder  of  such  title.  He  can  say 
what  evidence  shall  be  submitted  as  to  the  competency  of  the  grantor, 
bis  ability  to  manage  his  affairs,  the  fact  that  the  monej  was  paid. 


Digitized  by 


Google 


BICHABDVILLB  V.  THORP.  53 

that  he  acknowledged  the  deed,  and  all  kindred  matters.  Bat  beyond 
that  it  gives  him  no  power  to  act.  He  had  no  judicial  power  to  ad- 
judge a  forfeiture,  to  decide  questions  of  inheritance,  or  to  divest  the 
owner  of  his  title  without  his  knowledge  or  consent. 

Neither  can  it  be  sustained,  under  the  testimony,  by  any  custom 
or  law  of  these  tribes.  It  does  not  appear  from  this  testimony  that 
there  was  any  tribunal  to  whom  the  question  of  heirship  was  in  fact 
submitted,  or  that  the  chiefs  had  the  power  of  making  that  determi- 
nation. In  that  respect  it  differs  from  the  case  of  Brown  v.  Steele, 
23  Ean.  672,  where  the  Shawnee  council  was  invested  with  certain 
judicial  powers,  and  in  which  proof  of  its  action  was  made.  The 
testimony  here  fails  to  show  that  the  chiefs  had,  by  the  custom,  or 
what  may  be  called  the  common-law,  of  the  tribe,  any  such  power  as 
that  of  determining  questions  of  inheritance,  or  that  any  inquiry  or 
determination  was  in  fact  made.  There  is  testimony  that  Baptists 
Peoria  was  head  chief,  and  a  man  of  marvelous  ability,  and,  by 
reason  of  that  wonderful  ability,  had  become  a  sort  of  general  manag- 
ing agent  for  all  the  individual  Indians  of  these  tribes.  He  assumed 
the  care  of  all  their  business,  personal  as  well  as  tribal,  and  trans- 
acted it  for  them.  Well,  such  testimony  is  not  sufficient  to  render 
him  the  agent  of  any  particular  Indians,  with  authority  to  sell  their 
land  without  their  knowledge,  and  in  the  name  of  somebody  else. 
He  was  not  a  personal  agent  of  the  two  Indians  who  were  the  heirs 
and  owners  of  this  land.  He  did  not  assume  to  be  acting  for  them, 
but  for  Felix  Waddle  and  Louisa,  the  grantors  in  the  approved  deed. 
The  owners  were  entirely  ignorant  of  the  transaction;  and,  to  bind 
them  by  his  acts,  there  must  be  something  more  than  the  general 
testimony  that  Baptiste  Peoria  was  looked  upon  by  all  the  Indians  as 
a  sort  of  managing  man  for  them. 

In  this  case  it  appears  that  one  of  these  grantors,  Louisa,  was  the 
blanket  wife  of  Baptiste  Peoria.  She  is  living.  She  testifies  that 
she  knows  nothing  about  this  conveyance.  She  was  asked  the  ques- 
tion whether  Pa-pee-ze-sa-wah — this  deceased  Indian — was  a  rela- 
tive of  hers.  She  answered  that  be  was  her  boy.  She  was  asked  if 
he  was  her  son.  She  said,  "No."  Then,  if  he  was  older  than  she 
was,  and  she  said  "Yes."  She  was  asked  what  she  meant  when  she 
said  he  was  her  boy,  and  she  said  she  did  not  know ;  and  it  appears, 
beyond  any  question,'  that  they  belonged  to  different  tribes  in  that 
confederated  band.  There  was  no  blood  relationship  between  them. 
He  was  older  than  she,  and  while  she,  in  answer  to  one  question, 
said  that  he  was  her  boy,  she  did  not  explain  what  she  meant. 
Baptiste  is  dead.  The  other  chief  (Charlie)  testifies  that  he  knows 
nothing  about  the  matter.  He  was  in  the  habit  of  signing  every- 
thing that  Baptiste  brought  to  him. 

There  is  raised  a  very  strong  suspicion,  notwithstanding  the  testi- 
mony in  regard  to  Baptiste's  good  character,  that  it  was  a  transaction 
in  which,  representing  his  blanket  wife  and  her  brother  to  he  the 
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heirs,  he  sold  the  land,  and  pocketed  the  proceeds.  If  there  was 
any  doubt  abont  the  matter  of  heirship,  or  any  fair  ezcnse  which,  in 
my  judgment,  would  justify  sustaining  the  validity  of  this  approved 
deed  as  agaiiist  these  heirs,  I  should  deem  it  my  duty  to  sustain  it. 
Bat  the  testimony  is  very  clear,  and  by  a  multitude  of  witnesses. 
Judgment  will  have  to  go  for  the  plaintiffs. 


BisajBLL  V.  Township  op  SpBina  Vallbt. 

(Oireuti  Oowrt,  B.  Kama*.    June  8, 1886.) 

MujnciPAL  OoBPORATioNS— Bonds— Acnow—PiiBADrao — Fokqebt. 

An  allegation  that  municipal  bonds  were  duly  issued  and  registered  Is  con- 
clusive, on  demurrer  to  a  pleading  which  alleges  the  forgery  of  the  bonds. 

Action  to  Recover  the  Money  Due  on  Town  Bonds.   Answer,  alleging 
that  clerk's  signature  to  the  bonds  was  forged.    Demurrer  to  answer. 
Alfred  Ennis,  for  plaintiff. 
Rotnngton,  Smith  d  Dallas,  for  defendant. 

Bbewbb,  J.  In  this  case,  an  action  on  township  bonds,  a  demurrer 
to  the  first  oount  in  the  answer  has  been  argued.  The  petition  al- 
leges that  the  bonds  were  issued  and  registered ;  and,  in  respect  to 
the  registry,  as  the  bonds  were  issued  before  the  act  of  1872  was 
passed,  it  details  that  they  were  presented  to  the  auditor,  by  him  cer- 
tified,  notice  thereof  given  by  him  to  the  officers  issuing  the  bonds,  and 
that  by  them  such  notice  was  entered  upon  the  official  records  of  the 
bonds.  The  first  count  in  the  answer  avers  that  the  signature  of  the 
county  clerk  to  the  bonds  was  forged,  and  that  the  seal  of  the  county 
was  not  affixed  by  bim. 

A  case  between  the  same  parties,  upon  the  same  issue  of  bonds, 
went  to  the  supreme  court  of  the  United  States,  and  is  reported  in  110 
U.  S.  162,  8  Sup.  Gt.  Bep.  555,  in  which  the  same  answer  was  pre- 
sented, a  demurrer  to  it  overruled,  and  that  ruling  sustained  by  the 
supreme  court.  But  in  the  opinion  then  filed  that  court  said  that  the 
averments  of  the  petition  respecting  the  auditor's  certificate  and  the 
registration  were  insufficient,  in  that  they  did  not  show  that  notice 
was  given  by  the  auditor  to  the  officers  who  had  in  the  first  instance 
issued  the  bonds,  or  that  such  notice  had  been  entered  upon  the  official 
record.  That  averment  is  in  this  petition.  In  other  words,  counsel 
have  framed  this  petition  to  meet  the  very  omissions  which  the  supreme 
court  noticed.  So  the  demurrer  will  have  to  be  sustained,  for  a  com- 
pleted registration  is  conclusive  of  the  validity  of  bonds  as  against 
such  a  defense  as  this.    Lewis  v.  Commissionets,  105  U.  S.  739. 
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Of  CMjnrse,  the  question  as  to  res  jvdicata,  which  is  presented  in 
another  connt,  is  not  affected  by  this  decision. 

The  demnrrer  will  be  snstained,  and  leave  given  to  file  an  amend* 
ment  to  answer  within  60  days. 


United  States  ex  rel.  Field  v.  Township  op  OawBOo,  Labettb  Co. 
.    (Cireuit  Court,  D.  Kansas.    June  10, 1886.) 

1.  McwiCTPAL  ConpOHATiONS— Bonds— MAWDAMua — Judqicekt — Satisfaction. 

A  writ  Of  mandamus  to  enforce  collection  of  judgment  against  a  munici- 
pality on  its  bonds  is  in  the  nature  of,  and  is  legally  equivalent  to,  the  statr 
utory  writ  of  execution. 

2.  Same— Statute  op  LrsriTATiONS. 

The  risht  to  prosecute  the  writ  for  such  a  purpose  is  limited  to  the  same 
period  of  time  within  which  execution  may  be  sued  out  on  a  judgment  against 
individuals.' 

Motion  to  Qaash  Writ  of  Mandamus. 
S.  E.  Brown,  for  plaintiff. 
Perkins  dt  Morrison,  for  defendant. 

Brbweb,  J.  These  are  judgments  rendered  on  township  bonds  10 
years  ago.  The  last  proceedings  upon  these  judgments  were  in  1878, 
and  they  were  mandamus  proceedings  against  the  township  officers. 
Thereafter,  from  1878  nntil  1885,  more  than  six  years,  the  plaintiffs 
and  relators  took  no  action  thereon.  Last  fall  an  alternative  writ  waa^ 
saed  out  against  the  county  commissioners  of  the  county  of  Labette. 
The  question  is  whether  those  judgments  were  alive,  so  that  any  pro- 
ceeding conld  be  had  to  enforce  them.  It  is  settled  in  this  state,  both 
by  statute  and  decisions,  that  a  judgment  becomes  dormant  in  live 
years,  and  that  an  execution  issued  thereafter  is  absolutely  void.  It 
is  true  that  the  statute  provides  that  no  execution  shall  issue  against 
a  county,  but  the  proceeding  by  mandamtts  is  one  in  the  nature  of  an 
execution  for  enforcing  the  collection  of  judgments  against  a  munic- 
ipality. I  think,  by  all  fair  analogies,  the  same  rule  applies;  and 
if  a  party  holding  a  judgment  against  a  municipality  permits  it  to 
stand,  without  any  effort  to  collect  it  by  mandamus  proceedings,  for 
five  years,  the  judgment  becomes  dormant,  and  there  must  be  a  re- 
vivor, which  can  only  be  had  within  a  year,  before  any  process  can 
be  obtained  on  that  judgment.  I  cannot  think  it  possible  that  the 
legislature,  by  taking  away  the  right  to  issue  execution  against  the 
county,  meant  that  a  judgment  against  a  county  should  remain  in 

>For  a  fttll  disctBsion  of  the  qnestion  of  the  statute  of  limitations,  when  it  begins  to 
run,  etc.,  see  King  Iron  Bridge  &  Mamirg  Co.  v.  County  of  Otoe,  27  Fed.  Bep.  800,  and 
bote,  801-S07;  and  Barden  v.  City  of  Duluth,  ante,  14. 
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force  indefinitely.  It  has  provided  that  the  jndgment  should  be  paid 
by  taxes,  and  the  taxes  enforced  by  mandamus.  The  viandamus  is 
the  equivalent  of  an  execution,  and  the  same  rale  must  obtain  as  to 
all  judgments  which  are  permitted  to  stand  for  live  years  withoot 
process.     They  become  dormant. 

The  motion  to  quash  will  be  sustained,  and  counsel  can  note  an 
exception  to  the  order. 


United  States  v.  Thubbeb  and  others. 
{Dittriet  Court,  8.  D.  New  York.    June,  1886.) 

1.  CnsTOus  Duties— Necessakt  Covebings— Boxes— Act  op  Uabch  8, 1883,  % 

7 — Tbansfortation  to  the  United  States- Appbaisement  op  Valtjb — 
Excess  of  Power — Defenses  Available. 

Under  section  7  of  the  act  of  March  8,  1888,  (23  St.  at  Large,  623,)  the  ap- 
praiser is  forbidden  to  add  the  value  of  the  usual  or  necessary  boxes  or  cover- 
ings, in  fixing  the  market  value  of  the  goods,  i)rovJded  such  boxes  or  cover- 
ings are  only  designed  for  use  in  the  transportation  of  the  goods  to  the  United 
States.  If  the  value  of  the  boxes  be  added  without  finding  such  other  design, 
his  appraisement,  and  the  liquidation  based  upon  it,  will  be  void;  and  that 
defense  will  be  available  to  the  importer  when  sued  for  the  duties  as  thus 
liquidated.  "Use  in  transportation  to  the  United  States"  includes  transpor- 
tation to  the  consumer,  so  long  as  the  boxes  are  not  broken.  But  the  ap- 
praiser is  authorized  to  inquire  into  the  design  of  the  boxes  or  coverings,  and 
if  he  finds  them  designed  for  other  than  transportation  uses,  his  finding,  and 
the  liquidation  basedupon  it,  cannot  be  reviewed  in  a  suit  to  enforce  payment 
of  the  duties;  but  only  in  a  suit  by  the  importer  against  the  collector  to  re- 
cover back  after  payment.  In  no  case  is  the  value  of  the  coverings  to  be 
added  to  that  of  the  goods.  If  dutiable  at  all,  they  are  dutiable  at  the  rate  of 
100  per  cent,  ad  valorem,  without  regard  to  the  rate  on  the  goods. 

2.  Same- Safety  Match  Boxes- Rev.  St.  §  2931. 

Safety  matches  were  imported  put  up  in  small  boxes,  each  having  a  pre- 
pared surface  convenient  for  lighting  the  matches  as  used.  The  appraiser 
raised  the  invoice  value  of  the  goods  by  the  precise  amount  of  the  invoice 
value  of  the  small  boxes,  "to  make  market  value  in  marketable  condition,". 
and  duties  on  the  whole  were  liquidated  at  the  rate  of  85  per  cent.,  the  rate 
imposed  by  law  on  matches.  The  importer  on  entr.y  had  paid  the  correct 
amount  of  duty  upon  the  matches  alone  as  invoiced.  This  suit  was  brought 
for  the  duty  upon  the  added  value.  The  government  contended  that  the  li(iui- 
dation  was  "final  and  conclusive,  "and.  could  not  be  questioned  in  this  action. 
Held,  that  if  the  appraiser  added  the  cost  of  the  boxes  to  make  the  market 
value  of  the  matches  and  boxes  together,  without  any  inquiry  ot  finding 
whether  the  boxes  were  for  any  other  use  than  transportation  to  the  United 
States,  his  act  was  contrary  to  the  statute,  and  in  excess  of  power,  and  that 
the  appraisement  and  liquidation  were  void.  Under  such  instructions,  the 
jury  lound  a  verdict  for  the  defendant.  , 

Action  to  fieoovei  Duties. 

Mr.  Rose,  Asst.  U.  S.  Atty.,  for  plaintiff. 

Edwin  More  and  Nelton  Smith,  for  defendaata. 

The  charge  of  the  court  to  the  jury  was  substantially  as  follows: 

Brown,  J.     This  action  is  brought  to  recover  a  balance  of  $273  al- 
leged to  be  due  to  the  United  States  for  duties  upon  an  importation 
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of  matches.  It  is  based  upon  a  liqaidation  noade  by  the  collector  on 
the  eighth  of  August,  1883.  On  the  sixteenth  of  July  previous,  when 
the  goods  were  entered,  the  importer  paid  $S26.80.  The  balance  of 
|273  is  sought  to  be  recovered  in  this  suit,  the  goods  having  been  de- 
livered to  the  importer  on  his  previous  payment. 

The  collector  and  appraiser  in  this  case  had  undoubted  jurisdiction 
of  the  subject-matter,  to  make  an  appraisement  of  value,  and  a  liqui- 
dition  of  the  duties,  and  they  have  done  so.  The  plaintiff  contends 
that  these  acts  are  not  reviewable  in  this  suit,  and  that  the  statute 
(section  2931)  expressly  makes  the  liquidation  "final  and  conclusive" 
in  such  a  suit  as  this.  The  first  inquiry  is  whether  any  defense 
against  that  liquidation  is  available  here. 

The  ordinary  rule  unquestionably  is  that  where  a  statutory  officer 
has  jurisdiction  over  the  subject,  his  determination  is  conclusive,  ex- 
cept upon  a  review  in  such  way  as  the  law  points  out  for  the  correc- 
tion of  errors.  But  there  is  one  fundamental  exception  to  this  rule. 
Not  only  must  the  officer  have  jurisdiction  of  the  subject-matter,  but 
he  must  also  keep  within  the  limits  of  the  power  conferred  by  statute. 
Whenever  a  suit  is  brought,  based  upon  such  officer's  action,  it  is  al- 
ways competent,  by  way  of  defense,  to  show  that  the  officer  has  de- 
parted entirely  from  the  statute,  or  acted  so  contrary  to  it  that  his 
acts  are  deemed  beyond  his  jurisdiction,  and  in  excess  of  power;  and 
in  snch  a  case  what  he  does  in  excess  of  power  is  illegal  and  void, 
and  may  be  shown  in  defense.  Void  acts  are  thus  wholly  different 
in  their  consequences  from  merely  erroneous  acts.  Mere  errors  or 
mistakes  in  the  performance  of  a  duty  do  not  make  the  officer's  acts 
void.  They  stand  good  and  valid  until  reviewed  and  corrected  as 
provided  by  law.  Bee  U.  S.  v.  Doherty,  27  Fed.  £ep.  730-733,  and 
cases  cited. 

This  suit  is  not  one  of  the  modes  of  reviewing  mere  errors  or  mis- 
takes in  the  appraisement  or  liquidation.  '  This  is  not  the  proper 
tribunal  in  which  to  make  such  corrections,  and  if  the  errors  here 
alleged  by  the  defendants  were  of  that  character,  they  could  not  be 
availed  of  by  the  defendants  in  this  suit.  The  plaintiff  would  b^  en- 
titled to  a  verdict. 

So,  when  the  statute  says  that  the  liquidation  shall  be  "final  and 
conclusive, "  it  means  a  valid  liquidation, — not  a  void  liquidation.  If 
merely  erroneous,  the  liquidation  will  be  valid  and  binding  here;  but 
if  void,  that  fact  may  be  shown  as  a  defense.  The  distinction  between 
void  acts  and  merely  erroneous  ones  is  sometimes  difficult,  but  usually 
not  so.  Suppose  that  duties  were  levied  on  domestic  goods  upon  the 
erroneous  supposition  that  they  had  been  imported,  and  that  the 
owner  were  sued  for  the  alleged  duties,  there  \Tould  be  nothing  "final 
and  conclusive"  in  such  a  liqaidation,  because  it  would  be  wholly  oot> 
side  of  the  collector's  power  and  jurisdiction,  and  hence  void.  Again, 
it  is  the  appraiser's  business  co  appraise  goods  for  the  purpose  of 
liquidating  the  duties  on  them,  and  it  is  made  by  law  his  duty  to  ex- 
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amine  the  goods.  U  he  makes  a  report  without  any  examination  at 
all,  his  appraisement  woald  be  void,  because  an  examination  is  a  con- 
dition  of  the  lawful  exercise  of  his  power,  and  of  a  valid  appraisement. 
So,  if  the  collector  should  advance  the  value  of  goods,  and  make  a 
liquidation  thereon  withont  any  valuation  by  the  appraiser,  such  a 
liquidation  would  not  be  "final  and  conclusive,"  although  the  collector 
had  a  general  jurisdiction  of  the  subject-matter.  It  would  be  void, 
because  such  an  appraisement  by  the  collector  without  any  act  of  the 
appraiser  would  be  illegal.    U.  S.  v.  Doherty,  ut  supra. 

The  defendant  in  a  suit  to  recover  liquidated  duties  may  show, 
therefore,  that  the  appraisement  was  illegal  and  void;  for  the  suit 
rests  upon  a  valid  liquidation,  and  if  the  appraisement  on  which  the 
liquidation  is  based  is  void,  the  liquidation  is  void,  and  the  suit  must 
fail. 

Section  7  of  the  act  of  March  8,  1883,  (22  St.  at  Large,  523,)  d^ 
clares  that  "the  value  of  the  usaal  and  necessary  sacks,  crates,  boxes, 
or  coverings  of  any  kind  shall  not  be  estimated  as  part  of  their  value 
in  determining  the  amount  of  duties  to  which  they  are  liable." 

The  first  question  for  you  to  consider  is  whether  these  boxes  were 
the  usual  and  necessary  coverings  of  such  matches;  and,  if  so, 
whether  the  appraiser,  in  making  the  valuation  upon  which  this 
liquidation  is  based,  estimated  and  included  the  value  of  the  boxes, 
which  are  a  separate  item  in  the  invoice,  in  ascertaining  the  dutiable 
value  of  the  goods  imported.  The  burden  of  proof  in  this  respect  is 
upon  the  defendants.  It  is  sufficient  for  the  plaintiff,  in  the  first 
instance,  to  show  the  appraisement  and  the  liquidation,  and  these  the 
government  has  proved.  It  is  then  for  the  defendants  to  prove,  if 
they  can,  anything  that  renders  these  acts,  or  either  of  them,  illegal 
and  void. 

The  appraiser  who  made  this  appraisement  has  not  been  called  by 
either  side  to  show  just  what  he  did,  or  intended  to  do.  His  report, 
however,  is  in  evidence,  and  consists  only  of  these  words  indorsed 
on  the  invoice :  "Added,  to  make  market  valne  in  marketable  condi- 
tion," so  many  pounds,  shillings,  and  pence  upon  each  invoice. 
These  amounts  are  exactly  the  same  as  the  items  stated  in  the  in- 
voices as  the  cost  of  the  boxes.  One  of  the  customs  officers,  when  in- 
terrogated in  regard  to  that,  could  not  answer,  from  that  report,  cat- 
egorically, "yes"  or  "no,"  whether  the  value  of  the  boxes  was  taken 
into  account  by  the  appraiser  or  not.  The  law  makes  it  the  duty  of 
the  appraiser  to  ascertain  and  report  the  value  of  the  goods  imported 
in  the  principal  markets  of  the  country  of  exportation,  not  their  valne 
here. 

If  you  are  satisfied  from  the  evidence  that  this  increase  of  value 
reported  by  the  appraiser  was  intended  as  an  amount  added  to  make 
the  actual  market  valne  of  the  matches  themselves  in  the  principal 
markets  of  Sweden,  from  which  country  they  came,  the  plaintiff  is 
entitled  to  recover;  for  that  was  the  business  of  the  appraiser,- 
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«pprane  the  market  valae  of  these  matches  in  the  prinoipal  markets 
of  Sweden ;  and  if  be  has  done  that,  and  that  only,  the  appraisement 
and  liquidation  are  binding  and  oonolasive  here. 

If,  on  the  oontrarj,  you  find  that  this  addition  of  valne  was  on  ae< 
«ODnt  of  the  valne  of  the  boxes  alone,  and  not  to  make  the  market 
value  of  the  matches,  then,  upon  the  interpretation  of  the  act  of  1883, 
as  expounded  by  the  supreme  court  in  the  recent  case  of  Oberteuffer 
V.  Robertson,  6  Sup.  Ct.  Bep.  462,  I  am  bound  to  instruct  you  that 
these  boxes,  if  the  usual  and  necessary  coverings  of  such  matches, 
are  within  the  main  portion  of  section  7  of  that  act ;  and  that  the 
appraiser  had  no  authority  or  legal  power  to  add  their  value  to  that 
of  the  matches  in  estimating  the  dutiable  valne,  unless  the  boxes 
come  within  the  proviso  to  that  section.     The  proviso  is  as  follows : 

"If  any  packages,  sacks,  crates,  boxes,  or  coverings  of  any  kind  shall  bo  of 
any  material  or  foiin  designed  to  'evade  duties  thereon,  or  designed  for  use 
oUierwide  than  in  the  bona  fide  transportation  of  goods  to  the  United  States, 
the  same  shall  be  subject  to  duty  of  one  hundred  per  centum  ad  valorem  upon 
the  actual  value  of  the  same."  - 

In  the  expression  "designed  for  use  otherwise  than  in  the  bona  fide 
transportation  of  goods  to  the  United  States,"  I  shall  hold,  for  the 
purposes  of  this  case,  that  the  word  "transportation"  includes  the 
transporting  or  carrying  of  the  goods  within  this  country  to  the  hands 
of  the  consumer,  so  long  as  the  boxes  remain  and  are  transported  un- 
broken; and  that  the  transportation  referred  to  does  not  stop  at  the 
doors  of  the  eustom-hoase,  but  includes  the  transportation  to  the  vest 
pocket,  if  you  please,  of  the  consumer.  On  any  other  construction, 
the  real  purpose  of  section  7  would,  I  think,  be  thwarted. 

It  is  conceded  that  there  is  no  element  of  fraud  in  this  case;  that 
there  was  no  design  to  evade  the  payment  of  any  duties.  Upon  the 
question,  whether  there  existed  here  any  design  that  the  boxes  should 
be  used  otherwise  than  in  the  bona  fide  transportation  to  the  United 
States,  you  have  the  evidence  of  witnesses,  and  the  inspection  of 
sample  boxes.  One  side  of  each  box  has  a  prepared  surface  for  con- 
venience  in  lighting  the  matches.  They  cannot  be  easily  lighted  on 
any  ordinary  unprepared  surface.  But  it  appears  that  such  prepared 
paper  or  cards  are  often  given  away  on  the  sale  of  such  matches.  If 
you  find,  from  all  the  evidence,  that  a  substantial,  material,  and  val- 
uable use  which  these  boxes  were  designed  to  subserve  was  other 
than  to  preserve  the  matches  and  carry  them  to  the  consumer,  the  case 
would  come  within  the  proviso  of  section  7.  I  say  this  in  distinction 
from  a  use  which  you  might  regard  as  merely  trivial,  and  unimportant, 
and  not  forming  any  substantial  or  material  part  of  the  design,  or  any 
valuable  use  of  the  box  or  covering.  I  shall  not  attempt  to  define 
tins  any  farther,  but  leave  it  to  your  judgment,  upon  the  evidence. 
If  yon  are  satisfied  that  the  prepared  surface  of  one  of  the  sides  of 
these  boxes  was  so  substantially  a  part  of  the  design  of  the  box  that  it 
enters  materially  into  the  value;  thai  it  enhances  the  commercial 
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value  of  the  matches  that  are  in  the  boxes,  and  is  so  regarded  both 
by  the  baydr  aud  the  seller,  and  ia  designed  for  that  purpose, — then 
that  design  and  use  is  within  the  proviso  of  section  7  of  the  statute. 
But  if  you  do  not  find  this  prepared  surface  to  be  either  essential,  or 
substantially  important,  or  as  a  material  element  relied  upon  by 
either  side,  or  expected  to  be,  in  ordinary  traffic;  if  it  is  simply  a 
matter  of  trifling  convdnience  only,  not  materially  affecting  the  use 
of  the  matches,  or  the  value  of  the  box  of  matches,  and  not  designed 
to  do  80, — then,  I  think,  it  is  not  within  the  intention  of  that  pro- 
viso. 

Now,  as  bearing  upon  the  question  whether  any  Buch  design  was 
or  was  not  found  by  the  appraiser  or  collector,  I  may  call  your  atten- 
tion to  the  fact  that  the  proviso  does  not  authorize  the  appraiser,  in 
any  case  whatever,  to  include  the  value  of  the  box  or  covering  in  the 
estimated  value  of  the  goods  imported. '  If  the  case  is  within  the  pro- 
viso, then  the  statute  says  that  the  box  or  case  shall  be  "subject  to 
a  duty  of  one  hundred  per  centum  ad  valorem  upon  the  actual  valua- 
tion of  the  same;"  while  the  body  of  the  same  section  says,  generally, 
that  the  value  of  the  box,  etc.,  shall  not  be  estimated  as  part  of  the 
value  of  the  goods. 

The  proviso  of  section  7,  however,  authorizes  the  oolleotor  or  the 
appraiser  to  enter  upon  the  consideraticm  of  the  question  of  what  ase 
the  boxes  or  coverings  were  designed  to  subserve ;  because  a  duty  of  100 
per  cent,  ad  valorem  must  be  imposed  on  them  if  the  design  was  of 
the  kind  indicated  in  the  proviso.  If,  therefore,  the  appraiser  in  this 
case  did  actually  enter  upon  that  inquiry,  and  find  the  design  indi- 
cated by  the  proviso,  he  acted  within  his  jurisdiction,  and  within  the 
line  of  his  duty;  and  if  the  collector  had  made  the  liquidation  upon 
a  report  by  the  appraiser  upon  such  an  inquiry,  and  such  a  finding, 
that  would  have  been  valid  and  binding  in  a  suit  like  this. 

The  second  question  for  you  to  consider,  therefore,  is  whether  there 
was  any  such  inquiry  or  finding.  Upon  that  point  yon  have  no  testi- 
mony from  the  appraiser,  and  no  other  report  save  his  indorsement : 
"Added  to  make  market  value  in  marketable  condition."  Nothing  is 
said  in  this  report  about  any  other  use  designed  than  in  bona  fide  trans- 
portation. The  addition,  moreover,  is  said  to  be  made  to  make  "mar- 
ket value  in  marketable  condition."  Boxes  are  not  mentioned.  If 
this  means  that  the  appraiser  added  the  value  of  the  boxes,  to  make 
the  market  value,  not  of  the  matches  alone,  but  of  the  whole,  that  is 
precisely  what  the  statute  says  he  should  not  do;  and  doing  that 
would  render  his  appraisement,  and  the  liquidation  based  on  it,  void. 

Again,  the  statute  says,  in  effect,  that  the  boxes  or  coverings,  if 
designed  for  such  other  use,  shall  be  subject  to  a  duty  of  100  per 
cent,  ad  valorem.  If  any  such  design  had  been  found  by  the  ap- 
praiser, it  would  have  been  his  duty  to  report  accordingly,  and  the 
duty  of  the  collector  thereupon  to  assess  the  boxes  at  100  per  oent. 
ad  valorem.    But  the  papers  in  evidenoe  show  that  the  assessment 


Digitized  by 


Google 


UNITED  STATES  V.  BICHARD60N.  61 

npon  this  report,  and  on  the  increftse  of  valae,  is  made,  not  at  100 
per  cent,  on  the  increase,  but  at  35  per  cent,  only;  the  same  rate  of 
doty  at  which  the  matches  were  dutiable.  The  figures  show  that  there 
is  no  qaestion  abont  that.  The  invoices,  and  the  copy  of  the  liqui- 
dation, afford  a  strong  inference  that  the  collector's  office,  at  least,  did 
not  understand  the  appraiser's  report  to  mean  that  there  was  such 
other  use  designed. 

■  It  is  for  you,  however,  to  determine  whether  the  appraiser  has 
found  these  boxes  to  have  been  "designed  for  use  other  than  in  trans- 
portation to  the  United  States,"  and  whether  the  collector  made  this 
liquidation  upon  such  a  finding.  If  so,  the  plaintiff  is  entitled  to  a 
verdict.  But  if  no  such  inquiry  or  finding  was  made;  and  if  the 
valne  of  the  boxes  was  added  to  the  market  value  of  the  matches,  to 
be  assessed  with  the  matches,  and  at  the  same  rate  as  a  part  of  the 
entire  value;  and  if  you  find  that  the  boxes  were  the  asnal  and  nec- 
essary coverings  of  such  goods, — then  the  officers  did  not  act  accord- 
ing to  the  statute,  but  contrary  to  it,  and  the  appraisement  and  liqai- 
dation  so  made  are  void,  and  your  verdict  should  be  for  the  defend- 
ants. 


United  States  v.  Bichabdson. 
(Cfireuit  Court,  D.  Maine.    July  10, 1886.) 

CBnosAi.  Law— JuRMDicnoN— Ihmctmbnt  Rbmittbd  from  District  Oodrt 
— Rrv.  St.  §  1088. 

Circuit  conrt  has  jurisdiction  of  indictment  remitted  under  Rev.  St.  §  1068, 
after  defendant  has  pleaded  in  tlie  district  court. 

Jdkt — Objections  to  Grand  Jurors,  how  Takkn. 

A  party  under  reco^izance  cannot  challenge  the  array  of  grand  jurors, 
when  hla  objection  ia  to  a  portion  only  of  the  panel,  but  may  challenge  indi- 
▼idnalB,  or  plead  In  abatement. 

Crivinai.  Law— Pleas  in  Abatement— Misdemeanor. 

To  an  indictment  for  misdemeanor,  defendant,  by  leave  of  court,  may  file 
two  or  more  pleas  in  abatement. 

JcRT — Drawino  and  SuMuoNiNa  OF  Grand  Jitrors.  ' 

Rev.  Bt.  §§  800,  803,  803,  onl^  re-enact  the  provisions  of  earner  st^tntes  reg- 
ulating the  qualification,  drawing,  and  summoning  of  jurors.  It  is  within  the 
power  of  the  courts  of  the  United  States,  conforming  as  near  as  may  be  con- 
venient and  safe  to  the  practice  and  statutes  of  tae  states  respectively  in 
which  they  are  held,  to  have  their  jurors  drawn  by  the  state  authorities.  The 
long-established  metUod  of  drawing  and  notifying  grand  jurors  in  the  First 
circuit  held  to  be  legal. 

Same- Act  Jitwe  80, 1879,  Ch.  68,  §  2. 

The  act  of  1879  provides  two  methods  of  drawing  jurors  tor  the  courts  of 
the  United  States  one,  by  drawing  from  a  box  containing  names  put  in  by 
the  clerk  and  a  commissioner  of  the  court;  the  other,  if  the  judge  so  orders, 
by  drawing  "from  the  boxes  used  by  the  state  authorities  in  selecting  jurors 
in  the  highest  courts  of  the  state."  If  the  second  method  is  adopted,  the 
mode  of  drawing,  or  of  summoning  and  returning,  grand  jurors  is  regulated 
by  the  unrepealed  provisions  of  the  Revised  Statutes. 
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6.  Saux — DBAwnre  Jusobs— Noticb  ot  Towk  Mebtik«. 

The  validity  of  an  indictment  is  not  aSected  when  the  town  meeting  at  which 
rrand  jurors  were  drawn  was  held  the  prescribed  time  before  the  session  of 
the  court,  though  the  notice  of  that  meeting  was  posted  less  than  the  number 
of  days  required  by  statute. 

7.  Same— Act  June  80, 1879 — Poweb  or  Distbict  JnDOB. 

Under  section  2,  e.  52,  act  June  80, 1879,  the  district  judge  may  order  the 
names  of  jurors  of  the  circuit  court  to  be  drawn  from  the  boxes  used  by  the 
state  authorities. 

At  Febraary  term,  1886,  of  the  district  coart,  tbe  defendant  was 
indicted  for  making  a  fraudulent  claim  for  a  pension,  and  pleaded 
six  pleas  in  abatement,  each  verified  by  the  defendant's  oath ;  and 
alleging  that  Orin  K.  Fhinney  and  John  H.  Davis,  of  Standish,  in 
this  district,  who  served  at  that  term  as  two  of  the  grand  jurors  who 
found  and  returned  this  indictment,  were  not  duly  and  legally  drawn 
to  serve  as  grand  jurors.  The  first  plea  also  alleged  that  said  Fhin* 
ney  and  Davis  were  drawn  and  summoned  pursuant  and  in  obedience 
to  a  supposed  writ  of  venire  facias,  issued  from  that  court  by  the  clerk, 
on  January  7,  1886,  (which  writ,  with  the  return  thereon,  was  pro- 
duced and  set  forth  by  the  defendant,  and  is  copied  in  the  margin ;') 
and  tbat  it  was  not  served  by  a  person  qualified  and  empowered  by 
the  laws  of  the  United  States  to  serve  a  writ  of  venire  facias  issued 

'  [Seal.]  "Dulricl  of  Maine,  $$. — The  Pretident  of  the  United  Statee  of  America  to  either  of 
the  (Juniitable$  of  the  Town  of  Standinh,  in  mid  Dittrict,  Greeting:  You  are  hereby  required 
to  notify,  as  the  lawdirecra,  tlie  inhabitants  of  said  town  qualified  to  vote  for  represent- 
atives, mid  especially  the  municipal  ofBcers  and  town  clerk,  to  assemble  at  least  six 
days  before  the  first  Tuesday  uf  Feoruary,  A.  D.  1886,  and  be  present  at  tlie  draft  of  two 
good  and  lawful  men  of  said  town  to  be  chosen  and  appointed  to  serve  as  grand  jurors, 
and  two  other  good  and  lawful  men  to  be  chosen  and  appointed  to  serve  as  petit  jurore, 
at  tbe  United  States  district  court  which  is  to  be  holden  at  Portland  within  and  for 
ourdistrict  of  Maine,  on  said  first  Tuesday  of  February,  A.  D.  1886,  being  the  second  day 
of  said  Feiiruary.  And  you  are  also  required  to  notify  the  peraoiis  so  drawn  at  lea^iC 
four  days  before  the  sitting  of  said  court,  and  summon  "the  said  persons  chosen  and  ap- 
pointed as  ^and  jurors  to  appear  before  and  attend  onr  said  court  accordingly,  at  ten 
of  the  clock  in  the  forenoon  of  the  said  second  day  of  February,  and  the  persons  chosen 
and  appointed  as  petit  jurors  to  appear  before  and  attend  our  said  court  accordingly, 
at  ten  of  the  clock  in  the  forenoon  of  the  nintit  day  of  February,  1886,  either  by  reading 
to  them  this  venire,  with  the  minute  of  their  having  been  drafted  indorsed  thereon,  or 
by  leaving  at  their  isual  place  of  abode  a  written  notification  of  their  having  been  drawn 
as  aforesaid,  and  also  of  the  time  and  place  of  tbe  sitting  of  the  court,  and  when  they 
are  required  to  attend. 

"  Hereof  fail  not,  and  make  return  of  this  writ,  with  your  doings  therein,  to  the  mar- 
shal of  our  said  district  or  his  deputy,  by  the  time  of  holding  the  same. 

"  Witness  Hon.  Nathan  Webb,  at  Portland,  this  seventh  day  of  January.  A.  D.  1886. 

"Wm.  p.  Pebble.  Clerk." 

"jANrABT  80,  A.  D.  1886. 

"  Diftriet  of  Maine — St.:  Pursuant  to  the  above  venire,  1  notified  the  inhabitants  of  said 
Standish  qualified  to  vote  for  representatives,  and  especially  the  municipal  oflicers  and 
clork  of  said  town,  by  posting  notices  thereof  in  two  public  and  conspicuous  places  in 
said  town,  to- wit,  one  at  the  stoie  of  John  H.  Rich,  in  said  tovm,  and  one  at  the  store  of 
William  H.  Libby,  in  said  town,  on  the  twenty-third  day  of  January,  A.  D.  1886,  which 
was  at  least  four  days  before  said  meeting,  to  assemble  for  the  purposes  therein  ex- 
pressed, on  the  twenty-sixth  day  of  January,  A.  D.  1886,  when  the  lollowing  persons 
were  drawn  as  the  law  directs,  viz.,  Orin  K.  Phinney  and  John  H.  Davis  to  serve  as 
grand  jurors,  and  William  M.  Davis  and  John  E.  Rand  to  serve  as  petit  jurors,  at  said 
court ;  and  I  have  duly  notified  and  summoned  each  of  them  to  attend  said  court,  as  I 
was  therein  directed,  four  days  previous  to  the  sitliiig  thereof. 

"C.  S.  Phihmet,  Constable  of  Standish. 

"  Fees  for  the  service,  12.00." 
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from  a  court  of  the  United  States.  To  this  plea  a  replication  was 
filed,  alleging  that  the  venire,  in  said  p!ea  set  forth,  and  denominated 
a  supposed  writ  of  venire  facias,  was  one  of  11  veniret,  directed  re< 
spectively  to  either  of  the  constables  ofAl  towns  and  cities,  and  issued 
from  the  court  by  the  clerk  on  January  7,  1886,  and  described  in'  a 
writ  of  venire  facias  issued  by  him  on  the  same  day,  under  the  seal 
of  the  court,  and  in  the  words  and  figures  following : 

"District  of  Maine,  ss. — The  President  of  the  United  States  cf  America 
I  to  the  Marshal  cf  our  District  of  Maine,  or  his  Deputy,  Greeting:   We  oom- 

I  mand  you  to  cause  to  come  before  our  district  court  next  to  be  iioiden  at  Fort- 

I  land,  witbin  and  for  our  district  of  Maine,  on  the  first  Tuesday  of  February, 

'  1886,  from  the  several  towns  mentioned  in  eleven  venires  of  this  date,  here- 

with transmitted,  and  in  the  proportions  therein  specified,  twenty-two  good 
I  and  lawful  men  to  serve  as  grand  jurors,  and  eighteen  good  and  lawful  men 

!  to  serve  as  petit  jurors,  at  our  said  court;  and  the  names  of  the  persons  re- 

turned to  you  by  virtue  of  said  venires  you  will  return,  together  with  this 
I  precept,  into  our  said  court,  on  the  first  day  of  its  session,  by  the  time  of 

holding  the  same.    Hereof  fail  not. 
j  "Witness  tlie  Honorable  2fathau  Webb,  at  Portland,  this  seventh  day  of 

'  January,  A.  D.  1886.  Wm.  P.  Preble,  Clerk." 

!  — That  the  said  writ  of  venire  facias,  together  with  said  11  venires, 

I  was  transmitted  by  the  clerk  to  the  marshal  for  service,  and  there- 

j  after  the  marshal  made  service  of  said  writ  of  venire  facias,  and  re- 

'  turned  the  same  to  the  court  on  the  first  day  of  its  session,  by  the 

time  of  holding  the  same,  with  his  return  of  service  thereon,  as  fol- 
lows: 

"Febettakt  2,  A.  D.  1886. 
"  United  States  of  America — Maine  District— ss. :  In  obedience  to  the 
within  precept,  I  have  caused  twenty-two  good  and  lawful  men  to  be  sum- 
moned to  serve  as  grand  jurors,  and  eighteen  good  and  lawful  men  to  lie 
summoned  to  serve  as  petit  jurors,  to  come  before  the  district  court  at  the 
February  term  mentioned  in  the  eleven  venires  committed  to  me  at  the  same 
time  with  the  precept  for  distribution ;  and  tlie  names  of  tlie  persons  returned 
to  me  by  virtue  of  said  venires  are  herewith  returned  to  court. 

"George  D.  Bisbeb, 
"U.  &  Marshal,  District  of  Maine. 
Max.  Comp.,     950.00 
Fd.  ConsUbles,    22.00 


$28.00" 

— That  the  marshal  at  the  same  time  returned  to  the  court  a  list 
containing  the  names  of  the  persons  returned  as  grand  jurors,  (a  copy 
of  which  Ust  was  set  forth,  including  the  names  of  Orin  K.  Phinney 
and  John  H.  Davis,  of  Standish;)  and  that  Phinney  and  Davis  named 
in  the  list  were  the  same  who  served  as  grand  jurors  in  finding  and 
returning  this  indictment. 

To  this  replication  the  defendant  demoned,  and  the  United  States 
joined  in  demarrer. 

Second  plea,  that  said  Phinney  and  Davis  were  drawd  as  grand 
jnrors  by  a  person  not  qualified  and  empowered  by  law  to  act  in  the 
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premises,  puxaaant  to  the  aforesaid  writs  addressed  to  either  of  the 
constables  of  Standish,  and  to  the  marshal,  (copies  of  each  of  which, 
and  of  the  return  thereon,  were  set  forth  in  the  plea.)  Beplioation, 
that  they  were  drawn  by  LeaSder  H.  Monlton,  one  of  the  selectmen 
of  the  town  of  Standish.  Demurrer  to  this  replication,  and  joinder 
in  demurrer. 

Third  plea,  that  said  Phinney  and  Davis  "had  not  then  and  there 
been  publicly  drawn  from  a  box  containing,  at  the  time  of  said  draw- 
ing, the  names  of  not  less  than  three  hundred  persons  possessing  the 
qualifications  prescribed  in  section  eight  hundred  of  the  Eevised  Stat- 
utes, which  names  had  been  placed  therein  by  the  clerk  of  said  dis- 
trict court,  and  a  commissioner  appointed  by  the  judge  of  the  said 
district  court."    Demurrer  and  joinder. 

Fourth  plea,  that  said  Phinney  was  not  lawfully  caused  to  come 
into  court  to  serve  as  a  grand  juror,  because  he  came  in  obedience  to 
a  supposed  writ  of  venire  facias,  issued  by  the  clerk  of  the  court  on 
January  7,  1886,  and  pretended  to  have  been  served  by  a  constable 
of  Standish,  (producing  and  setting  forth  that  writ,  and  the  consta- 
ble's return  thereon,  as  in  the  first  plea;)  and  that  writ  was  delivered 
to  the  constable  by  the  marshal,  who  had  been  commanded  by  the 
court,  by  a  certain  precept,  (which,  with  the  marshal's  return  thereon, 
was  set  forth  as  in  the  replication  to  the  first  plea,)  to  caube  to  come 
before  it,  from  several  towns  mentioned  in  11  venires,  of  which  the 
before-mentioned  supposed  writ  of  venire  was  one,  22  good  and  law- 
ful men  to  serve  as  grand  jurors.     Demurrer  and  joinder. 

Fifth  plea,  that  said  Phinney  "was  not  drawn  at  any  meeting  law- 
fully notified  and  held  for  the  purpose  of  drawing  grand  jurors,  in 
pursuance  of  a  supposed  writ  of  venire  facias  issued  from  said  court, 
(which,  with  the  constable's  return  thereon,  was  produced  and  set 
forth  as  in  the  first  plea,)  in  this :  that  no  notice  was  given  of  the 
place  where  the  inhabitants  of  the  town  of  Standish  qualified  to  vote 
for  representatives,  and  especially  the  municipal  officers  and  town 
clerk  of  said  town,  should  assemble  and  be  present  at  the  draft  of 
two  good  and  lawful  men,  to  be  chosen  and  appointed  to  serve  as 
grand  jurors  at  said  term  of  said  court;  and  the  notices  for  said  as- 
sembling were  posted  in  two  public  and  conspicuous  places  in  the 
town  of  Standish  only  three  days  before  the  day  so  notified  for  said 
assembling."  Beplication,  "that  notice  was  given  of  the  place  where 
the  inhabitants  of  the  town  of  Standish  qualified  to  vote  for  repre- 
sentatives, and  especially  the  municipal  officers  and  town  clerk  of  said 
town,  should  assemble  and  be  present  at  the  draft  of  two  good  and 
lawful  men,  to  be  chosen  and  appointed  to  serve  as  grand  jarorg  at 
the  said  February  term  of  said  court."     Demurrer  and  joinder. 

Sixth  plea,  that  the  writ  upon  which  said  Phinney  was  notified 
and  summoned  by  a  constable  of  Standish  "contained  no  minute  in- 
dorsed thereon,  by  either  the  town  clerk  or  municipal  officers  of  said 
town  of  Standish,  that  said  OrinlL  Phinney  was  drawn  at  any  meet- 


Digitized  by 


Google 


CNITEO  STATES  V.  BICHARD80N.  65 

ing  of  the  inhabitants  of  said  town  to  serve  as  a  grand  jnror  at  the 
term  of  the  court  aforesaid."     Demurrer  and  joinder. 

By  order  of  the  distriet  court,  under  section  1038  of  the  Revised 
Statntes,  the  indictment  was  remitted  to  the  ciroait  court. 

Wilbur  F.  hunt  and  William  M.  Bradley,  for  defendant; 

Oeorge  E.  Bird,  Dist.  Atty.,  for  the  United  States. 

Before  Gbat,  Justice,  and  Colt,  J. 

Gbay,  Justice.  The  defendant,  having  been  indicted  in  the  district 
court,  pleaded  six  pleas  in  abatement,  all  relating  to  the  method  of 
drawing  and  summoning  two  of  the  grand  jurors  who  found  and  re- 
turned the  indictment.  The  questions  thus  presented  so  deeply  affect 
the  administration  of  criminal  justice  in  this  circuit  that  the  case  was 
remitted  to  this  court,  and  heard  before  two  judges;  and  at  their 
suggestion,  and  with  the  consent  of  counsel,  the  district  judge  was 
present  at  the  argument,  and  he  concurs  in  this  opinion. 

There  can  be  no  doubt  that  by  virtue  of  the  order  of  the  district 
court  transmitting  the  indictment  to  this  court,  although  made  after 
the  defendant  bad  pleaded,  this  court  has  jurisdiction  of  the  case, 
and  of  the  questions  arising  upon  the  pleas.  U.  S.  t.  Murphy,  3  Wall. 
649. 

The  district  attorney  contends  that,  the  defendant  having  been  un- 
der recognizance  to  await  the  action  of  the  grand  jury,  the  objections 
suggested  cannot  be  made  by  plea  in  abatement,  and  should  have  been 
taken  by  challenge  to  the  array.  But  as  the  objections  are  pleaded 
to  only  two  of  the  grand  jurors,  they  afforded  no  ground  for  a  chal- 
lenge to  the  array.  Com.  v.  Walsh,  124  Mass.  82.  It  is  not  doubted 
that  they  might  have  been  taken  by  way  of  challenge  to  each  of  those 
jurors.  Marshall,  C.  J„  1  Burr's  Trial,  37,  41,  43;  Eev.  St.  §§  808, 
812,  820.     But  they  may  equally  well  be  taken  by  plea  in  abatement. 

In  a  recent  case,  brought  before  the  supreme  court  by  certificate 
of  division  of  opinion  between  the  judges  of  a  circuit  court  upon  a 
motion  in  arrest  of  judgment,  four  persons,  otherwise  competent,  had 
been  excluded  from  the  panel  of  the  grand  jury  under  section  820  of 
the  Revised  Statutes,  the  constitutionality  of  which  was  controverted, 
but  was  not  passed  upon,  because  the  supreme  court  held  that  by 
pleading  not  guilty  to  the  indictment,  and  going  to  trial  without  mak- 
ing any  objection  to  the  mode  of  selecting  the  grand  jury,  such  ob- 
jection was  waived;  and  Mr.  Justice  Bradley,  delivering  judgment, 
reviewed  the  leading  authorities,  and  laid  down  the  following  rules  as 
to  the  time  and  manner  of  objecting  to  grand  jurors : 

"Tbedefendants  should  either  have  moved  to  quash  the  indictment,  or  have 
pleaded  in  abatement,  if  they  had  no  opportunity,  or  did  not  see  fit,  to  chal- 
lenge the  array.  This,  we  think,  is  the  true  doctrine  in  cases  where  the  ol> 
jectlon  does  not  go  to  the  subversion  of  all  the  proceedings  taken  in  impanel- 
ing and  swearing  the  grand  jury,  but  relates  only  to  the  qualification  or 
disqualification  of  certain  persons  sworn  upon  the  jury,  or  excluded  therefrom, 
or  to  mere  irregulaiities  in  constituting  the  panel."  "There  are  cases,  un- 
v.28F.no.l — 5 
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doubtedlf,  which  admit  of  a  different  consideration,  and  in  which  the  objec- 
tion to  the  grand  jury  may  be  talten  at  any  time.  These  are  where  the  whole 
proceeding  of  forming  tlie  panels  is  void;  as  where  the  jury  is  not  a  jury  of 
the  court  or  term  in  which  the  indictment  is  found;  or  has  been  selected  by 
peraons  having  no  authority  whatever  to  select  them ;  or  where  they  have  not 
been  sworn;  or  where  some  other  fundamental  requisite  has  not  been  com- 
plied  with."     U.  8.  v.  Oale,  109  U.  S.  65,  67,  71;  S.  0.  3  Sup.  Ct.  Rep.  1. 

The  opinion  thus  expressed,  that  objections  to  grand  jurors,  which 
the  defendant  either  "had  no  opportunity,  or  did  not  see  fit,"  to  inter- 
pose by  way  of  challenge,  may  be  pleaded  in  abatement,  though  not 
strictly  necessary  to  the  decision  of  that  case,  cannot  properly  be  dis- 
regarded by  a  circuit  court. 

It  may  also  be  observed,  although  the  statutes  and  the  practice  of 
the  states  do  not  control  the  rules  of  pleading  in  criminal  cases  in  the 
courts  of  the  United  States,  that,  by  the  existing  practice  in  the  courts 
of  each  of  the  states  within  this  circuit,  such  objections  may  be  taken 
by  plea  in  abatement.  The  suggestion  in  Com.  v.  Smith,  9  Mass. 
107,  that  objections  to  the  personal  qualifications  of  the  grand  jurors, 
or  to  the  legality  of  the  returns,  must  be  made  before  the  indictment 
is  found,  was  not  necessary  to  the  decision  of  the  case,  which  went 
upon  another  ground.  It  was  disapproved,  and  not  followed,  in  Com. 
V.  Parker,  2  Pick.  550,  563;  and  in  later  cases  in  Massachusetts  ob- 
jections to  the  venires  and  returns  have  been  raised  and  decided  upon 
pleas  in  abatement.  Com.  v.  Brown,  121  Mass.  69;  Com.Y.Moran, 
130  Mass.  281.  In  the  courts  of  Maine  objections  to  the  qualifica- 
tions, drawing,  and  summouing  of  grand  jurors  have  been  repeatedly 
determined  on  plea  in  abatement  or  motion  to  quash,  without  a  sug- 
gestion that  the  defendant's  right  to  take  advantage  of  them  in  this 
way  depended  on  the  question  whether  he  had  or  had  not  previously 
been  bound  over.  State  v.  Symonds,  36  Me.  128;  State  v.  Light- 
body,  38  Me.  200;  State  v.  Chugh,  49  Me.  573;  State  v.  Carver,  Id. 
588;  State  t.  Qidmhy,  51  Me.  395;  StaU  v.  Flemming,  66  Me.  142. 
In  State  v.  Rand,  83  N.  H.  216,  227.  Chief  Justice  Peblby  said: 
"Eegularly,  an  objection  to  one  of  the  jurors  that  found  an  indict- 
ment should  be  taken  by  plea,  and  such  plea  is  in  the  nature  of  a 
plea  in  abatement;"  and  in  State  v.  Bradford,  57  N.  H.  188,  the 
majority  of  the  court  did  not  concur  in  the  opinion  of  Chief  Justice 
CusHiNO  that  persons  who  had  been  bound  over  could  not  take  objec- 
tions to  the  sufficiency  of  the  venires  after  the  finding  of  the  indict- 
ment, but  considered  and  determined  the  validity  of  the  objections 
upon  a  motion  to  quash.  In  Rhode  Island  it  has  been  decided,  upon 
grounds  applicable  to  defendants  who  have,  as  well  as  to  those  who 
have  not,  been  bound  over,  that  objections  to  the  qualifications  of,  or 
the  notice  to,  a  grand  juror  may  be  taken  by  plea  in  abatement. 
State  V.  Davis,  12  E.  I.  492;  State  v.  Mellor,  13  B.  I.  666. 

The  district  attorney  further  contends  that  the  offense  set  out  in 
the  indictment  being  a  misdemeanor,  the  defendant  can  have  but  one 
plea  in  abatement.     There  is  no  doubt  that  two  distinct  defenses 
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cannot  be  inclnded  in  one  plea  in  abatement,  {Nauer  t.  Thoma$,  13 
Allen,  573;  State  t.  Heselton,  67  Me.  598;)  and  it  may  be  that,  by 
the  strict  rales  of  the  common  law,  a  defendant  in  any  criminal  case 
cannot,  as  matter  of  right,  file  more  than  one  such  plea,  (1  Chit. 
Crim.  Law,  434, 435.)  Bat  in  this  country,  in  oases  of  misdemeanor 
as  well  as  of  felony,  two  or  more  pleas  in  abatement,  not  repugnant  to 
one  another,  have  often  been  allowed  to  be  pleaded  together.  Com. 
T.  Long,  2  Va.  Cas.  318;  State  v.  Rickey,  10  N.  J.  Law,  83;  State 
V.  Greenwood,  6  Port.  (Ala.)  474;  State  v.  Allen,  1  Ala.  442;  McQuil- 
fen  v.  State,  8  Smedes  &  M.  587;  RawU  y.  State,  Id.  599;  Hardin  v. 
State,  32  Ind.  347;  State  y.  MeUor,  13  R.  I.  666;  U.  S.  v.  Reeves, 
8  Woods,  199. 

In  the  present  case,  if  it  is  open  to  the  government,  after  having 
demnrred  or  replied  to  the  pleas  severally,  to  object  that  they  were 
irregularly  filed,  we  are  of  opinion  that  the  defendant  should  have 
leave  to  file  them,  and  therefore  proceed  to  consider  their  merits. 

The  record  shows  that  the  grand  jurors  who  foand  this  indictment 
were  drawn  and  summoned  as  follows :  The  district  court  issued 
and  delivered  to  the  marshal  a  writ  of  venire  faciat,  (commonly  called 
the  "grand  venire,")  addressed  to  him,  and  to  be  returned  by  him  to 
the  ooart ;  and  at  the  same  time  issued  and  delivered  to  the  marshal, 
for  distribution,  11  subordinate  venires,  each  addressed  to  either  of 
the  constables  of  a  certain  town  within  the  district,  and  to  be  returned 
by  him  to  the  marshal.  The  grand  venire  commanded  the  marshal 
to  cause  to  come  before  the  court  at  the  next  term,  from  each  town 
mentioned  in  the  subordinate  venires,  two  good  and  lawful  men  to 
serve,  as  grand  jurors,  and  to  return  with  the  grand  venire  the  names 
of  the  persons  returned  to  him  by  virtue  of  the  subordinate  venires. 
Each  subordinate  venire  required  the  constable  to  notify  the  inhabit* 
ants  of  the  town  qualified  to  vote  for  representatives,  and  especially 
the  municipal  officers  and  town  clerk,,  to  assemble  at  least  six  days 
before  the  first  day  of  the  term,  and  be  present  at  the  draft  of  two 
good  and  lawful  men  to  serve  as  grand  jurors,  and  to  notify  and  sum- 
mon the  persons  so  drawn  at  least  four  days  before  the  sitting  of  the 
court.  At  a  town  meeting  so  held  two  grand  jurors  were  drawn  by 
one  of  the  selectmen.  The  subordinate  venire,  with  a  return  showing 
the  notice  of  a  town  meeting,  the  draft  of  two  grand  jurors,  and  notice 
and  summons  to  them,  was  returned  by  the  constable  to  the  marshal. 
The  directions  in  the  venire  to  the  constable,  and  the  statements  in 
his  return,  conformed  to  the  provisions  of  the  statutes  of  the  state, 
(Rev.  St.  Me.  1883,  c.  106;)  and  the  marshal  made  due  return  to  the 
court  of  the  grand  venire,  and  of  the  names  of  the  grand  jurors  sum- 
moned. 

The  objection  presented  by  the  first  and  fourth  pleas  is  that  the 
sapposed  writ  of  venire  facias  which  was  served  upon  two  of  the  grand 
jarors  was  addressed  to  and  served  by  ar  constable  of  a  town,  notwith- 
standing the  provision  of  section  803  of  the  Revised  Statutes  of  the 
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United  States  that  "writs  of  venire  facias]  when  directed  by  the  court, 
shall  issue  from  the  olerk's  office,  and  shall  be  served  and  returned 
by  the  marshal  in  person,  or  by  his  deputy." 

The  objection  presented  under  the  second  plea  is  that  those  grand 
jurors  were  drawn  by  a  selectman  of  the  town,  and  not- by  any  officer 
of  the  United  States.  ^ 

The  objection  presented  by  the  third  plea  is  that  they  were  not 
drawn  from  a  box  containing  not  less  than  800  names,  placed  therein 
by  the  clerk  of  the  court  and  a  commissioner  appointed  by  the  judge, 
pursuant  to  the  act  of  congress  of  Jane  30,  1879,  e,  52,  §  2,  (21 
St.  43.) 

The  decision  of  the  questions  thus  presented  depends  upon  the 
construction  and  effect  of  sections  800,  802,  and  803  of  the  Revised 
Statutes,  and  section  2  of  the  act  of  June  30,  1879,  c.  52,  which  can 
be  best  ascertained  by  tracing  the  history  of  the  law  upon  this  sub- 
ject. It  will  be  convenient,  in  the  first  place,  to  consider  bow  the 
law  stood  before  the  passage  of  the  act  of  1879,  and  then  to  consider 
how  far  that  law  has  been  modified  by  the  provisions  of  this  act.  The 
original  judiciary  act  of  September  24,  1789,  c.  20,  §  29,  contained 
these  provisions : 

"Jurors  in  all  cases,  to  serve  in  the  courts  of  the  United  States,  shall  be 
designated  by  lot  or  otherwise,  in  each  state  respectively,  arcording  to  the 
inod«i  of  forming  juries  therein  now  practiced,  so  far  as  the  laws  of  the  same 
shall  render  such  designation  practicable  by  the  courts  or  marshals  of  the 
United  States;  and  the  jurors  shall  have  the  same  qualifications  as  are  requi- 
site for  jurors,  by  the  laws  of  the  state  of  which  they  are  citizens,  to  serve  in 
the  highest  courts  of  law  of  such  state;  and  shall  be  returned,  as  tJiere  shall 
be  occasion  for  them,  fi'om  such  parts  of  the  district,  from  time  to  time,  as 
the  court  shall  direct,  so  as  shall  be  most  favorable  to  an  impartial  trial,  and 
so  as  not  to  incur  an  unnecessary  expense,  or  unduly  to  burden  the  citizens 
of  any  part  of  the  district  with  such  services.  And  writs  of  venire  facias, 
when  directed  by  the  court,  shall  issue  from  the  clerk's  office,  and  shall  be 
served  and  returned  by  the  marshal  in  his  proper  pereon,  or  by  his  deputy,  or, 
in  case  the  marshal  or  his  deputy  is  not  an  indifferent  person,  or  is  interested 
in  the  event  of  the  cause,  by  such  fit  person  as  the  court  shall  specially  ap- 
point for  that  purpose."    1  St.  88. 

The  leading  provision  in  this  section  of  the  act  of  1789,  as  well  as 
the  like  provision  in  the  act  of  May  13,  1800,  c.  61,  (2  St.  82,)  had 
regard  only  to  the  state  practice  at  the  time  of  its  passage;  and  for 
that  reason  the  act  of  July  20,  1840,  c.  47,  re-enacted  and  extended 
the  provision,  by  including  the  prastice  then  existing  or  thereafter 
introduced  in  the  states,  and  expressly  empowering  the  courts  of  the 
United  States  to  make  rules  or  orders  to  carry  out  its  object,  as  fol- 
lows: 

"Jurors  to  serve  in  the  courts  of  the  United  Stiites,  In  each  state  respect- 
ively, shall  have  the  like  qualiflcations,  and  be  entitled  to  the  like  exemp- 
tions, as  jurors  of  the  highest  court  of  law  of  such  state  now  have  and  are  en- 
titled to,  and  shall  hereafter,  from  time  to  time,  have  and  be  entitled  to.  and 
shall  be  designated  by  ballot,  lot,  or  otherwise,  accoi-ding  to  the  mode  of 
forming  such  juries  now  practiced,  and  hereafter  to  be  practiced,  therein,  in 
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80  far  as  such  mode  may  be  practicable  by  the  courts  of  the  United  States,  or 
the  officers  thereof;  and  for  this  purpose  the  said  courts  shall  have  power  to 
make  all  necessary  rules  and  regulations  foi  conforming  the  deaiguation  and 
impaneling  of  juries,  in  substance,  to  the  laws  and  usages  now  in  force  in 
such  state;  and,  farther,  shall  have  power,  by  rule  or  order,  from  time  to 
time,  to  conform  the  same  to  any  change  in  these  respects  which  may  be 
hereafter  adopted  bv  the  legislatures  of  the  respective  states  for  the  state 
courts."    5  St.  394 ; 'U.  8.  v.  Stowell,  2  Curt.  153.  168. 

Sections  800,  802,  and  803  of  the  Bevised  Statutes  did  but  re-enact 
these  provisions  of  the  earlier  acts  of  congress,  except  that  section 
800  further  provided,  in  accordance  with  other  previous  statutes,  that 
it  should  not  apply  to  juries  to  serve  in  the  courts  of  the  United  States 
in  Penngjlvania. 

These  acts  of  congress,  providing  that  jurors  to  serve  in  the  courts 
of  the  United  States,  in  each  state  respectively,  should  be  designated 
I  by  lot  or  otherwise,  according  to  the  mode  of  forming  juries  there 

I  practiced,  so  far  as  such  mode  might  be  practicable  by  the  courts  or 

I  officers  of  the  United  States,  did  not  bind  the  national  courts  to  a 

rigid  adherence  to  the  details  of  the  state  practice,  but  vested  in  them 
a  large  discretion  as  to  the  extent  to  which  they  might  safely  and 
conveniently  avail  themselves  of  the  services  of  state  officers.  This 
discretion  might  be  exercised  either  by  general  standing  rule,  or  by 
special  order  in  a  particular  case.  SUtby  v.  Foote,  li  Ho'w.  218 ;  V. 
S.v.Shaekle/ord,  18  How.  588.  As  observed  by  Mr.  Justice  Ibbdelij 
in  a  very  early  case,  a  venire  issued  with  the  sanction  of  the  court 
has  the  same  effect  as  though  the  express  order  of  the  court  had  been 
annexed,— Trials  of  Fries,  (1799,)  44;  8.  C.  Whart.  St.  Trials,  607;— 
and  a  verbal  order  for  the  issue  of  a  venire  is  sufficient.  Nelson,  J., 
U.  S.  v.  Reed,  2  Blatchf.  435,  451,  452.  The  courts  of  the  United 
States  must  determine  for  themselves  the  number  of  jurors  to  be  sum- 
moned ;  and  might,  doubtless,  if  they  saw  fit,  and  as  was  the  settled 
usage  in  some  circuits,  have  them  summoned,  or  even  drawn,  by 
•  their  own  officers  only.  U.  S.  v.  Dow,  Taney,  34 ;  U.  S.  v.  Reed,  2 
Blatchf.  435,  451,  454;  U.  S.  v.  Tallman,  10  Blatchf.  21,  25;  V.  S. 
V,  Woodruff,  4  McLean,  105;  Alston  v.  Manning,  Chase,  460;  U.  S, 
v.  Collins,  1  Woods,  499. 

But  we  can  have  no  doubt  that  it  was  equally  within  the  power  of 
these  courts,  conforming  more  strictly  to  the  statutes  and  practice  of 
the  states  respectively  in  which  they  were  held,  to  have  the  jurors 
drawn  by  the  state  authorities;  to  address  only  a  grand  or  general 
venire  to  the  marshal,  commanding  him  to  cause  a  certain  number 
of  jurors  from  certain  towns  to  come  before  the  court,  and  to  return 
this  precept,  together  with  a  list  of  the  jurors,  to  the  court;  and  to 
deliver  to  him,  with  the  grand  venire,  subordinate  venires,  addressed 
to  constables  or  other  officers  of  the  several  towns,  to  be  served  upon 
the  municipal  authorities,  and  upon  the  jurors  drawn  by  tliem,  and 
returned  by  such  constables  or  other  officers  to  the  court,  or  to  the 
marshal,  to  enable  him  to  make  up  his  return  upon  the  grand  venir«. 
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Under  the  statutes  of  Massachnsetts  and  of  Maine,  petit  jnrors, 
since  January  1, 1785,  and  grand  jnrors,  since  August  1, 1794,  in  the 
courts  of  those  states,  have  been  drawn  and  summoned  as  follows: 
Venires  for  the  requisite  number  of  jurors  are  addressed  hy  the  court 
to  the  constables  of  the  several  towns  or  cities,  and  delivered  to  the 
sheriff,  who  distributes  them  to  the  constables.  The  constables  no- 
tify the  inhabitants  and  the  municipal  officers,  or  those  officers  only, 
to  meet  and  draw  jurors.  The  jurors  are  drawn  by  those  officers  out 
of  a  box  containing  the  names  included  in  a  list  previously  prepared 
by  them,  and  sometimes  revised  by  the  inhabitants  in  town  meeting, 
or  by  the  common  council  of  a  city;  and  the  constables  serve  the 
venires  upon  the  jurors  so  drawn,  and  return  the  venires  to  the  court. 
Before  August  1,  1794,  grand  jurors  were  chosen  by  ballot,  in  town 
meeting.  6  Dane,  Abr.  227-230;  St.  Mass.  1784,  c<r.  4,  7 ;  St.  Mass. 
1793,  c.  63;  St.  Mass.  1807,  c.  140;  St.  Mass.  1812,  c.  141;  Rev. 
St.  ce.  95,  136;  Gen.  St.  cc.  132,  171;  Pub.  St.  ec.  170,  213;  St. 
Me.  Feb.  24, 1821,  c.  84;  Rev.  St.  1840,  c.  135;  Rev.  St.  1857, 1871, 
1883,  c.  106. 

From  the  first  establishment  of  the  circuit  and  district  courts  of 
the  United  States  by  the  judiciary  act  of  September  24,  1789,  c. 
20,  grand  and  petit  jurors  to  serve  in  the  courts  of  the  United  States 
within  the  districts  of  Massachusetts  and  of  Maine  ha^e  been  drawn 
by  the  municipal  authorities.  The  only  writ  of  venire  facias  ad- 
dressed  to  or  served  by  the  marshal  has  been  the  grand  venire,  com- 
manding him  to  cause  to  come  before  the  court  a  specified  number 
of  grand  or  petit  jurors  from  particular  towns  or  cities,  and  to  return 
this  precept,  with  the  names  of  the  jurors,  to  the  court;  and  subor- 
dinate venires,  addressed  to  the  constables  of  the  several  towns  or 
cities,  have  been  delivered  by  the  clerk  to  the  marshal,  and  by  him 
distributed  to  the  constables,  commanding  each  constable  to  cause 
the  requisite  number  of  grand  or  petit  jurors  from  his  town  to  be 
chosen  and  appointed  as  the  law  of  the  state  directs  in  case  of  such 
jurors  to  serve  in  its  highest  court,  and  also  commanding  him  to  no- 
tify and  summon  the  juroris  so  drawn,  and  to  return  the  subordinate 
venire  to  the  marshal. 

In  the  district  of  Massachusetts  the  grand  venire,  from  the  begin- 
ning until  now,  and  the  subordinate  venires,  at  least  since  1842, 
(when  they  first  began  to  be  kept  on  file,)  have  been  as  just  stated, 
without  more  specific  directions.  In  the  district  of  Maine — where 
the  subordinate  venires,  as  well  as  the  grand  venire,  have  been  pre- 
served in  the  district  court  from  1790,  and  in  the  circuit  court  since 
its  establishment  in  this  district  upon  the  admission  of  Maine  into 
the  Union  as  a  state,  in  1820 :  Acts  of  March  3  and  SO,  1 820,  ce. 
19,  27,  (3  St.  544,  554) — the  two  kinds  of  venire  were  in  similar 
forms  from  1795  until  1861.  Before  that  they  were  to  the  same  ef- 
feet,  although  expressing  in  more  detail  the  requirements  of  the  laws 
of  Massachusetts,  of  which  the  district  of  Maine  was  then  part;  and 
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since  1861  they  hare  been  fn  precisely  the  same  forms  as  those  now 
before  ns.  The  only  differences  in  the  forms  in  use  in  the  districts  of 
New  Hampshire  and  of  Rhode  Island  have  been  those  required  to  ac> 
commodate  them  to  the  peculiarities  of  the  state  laws.  Under  the 
statutes  of  New  Hampshire,  as  elsewhere  in  this  circuit,  the  jurors 
are  drawn  by  municipal  officers;  but  the  venires  are  addressed  to  the 
clerks  of  towns,  or  of  wards  of  cities,  and  delivered  either  to  those 
clerks,  or  to  the  sheriff,  to  be  distributed  to  them.  Notice  in  writing 
to  each  juror  drawn  is  given  either  by  a  constable,  or  by  such  a 
elerk  or  a  selectman;  and  the  venires  are  returned  by  those  clerks 
to  the  court.  St.  N.  H.  June  17,  1785;  Id.  Feb.  8,  1791;  Id.  July 
4,  1827,  c.  42;  Eev.  St.  1842,  c.  176;  Comp.  St.  1853,  e.  186; 
Gen.  Laws  1878,  «.  213.  In  the  courts  of  the  United  States  for 
the  district  of  New  Hampshire  the  grand  venire,  and  the  subordinate 
venires,  have  always  been  in  substantially  the  same  forms  as  those 
used  in  Massachusetts,  except  that  the  subordinate  venires  are  ad- 
dressed to  town  or  ward  clerks.  In  Bhode  Island  the  statutes  them- 
selves fix  the  number  of  jurors  to  be  drawn  by  the  authorities  of  each 
town  or  city  for  each  term  of  a  court  of  the  state.  No  venire  ox  other 
precept  is  issued  by  the  court,  except  when  an  additional  number  of 
jurors  is  required;  but  a  notification  is  issued  by  the  municipal  au- 
thorities to  a  constable,  or  like  officer,  and  by  him  ser^;ed  upon  the 
jurors  drawn  and  returned  to  the  court.  Bev.  St.  B.  I.  1798,  p.  181; 
Bev.  St.  B.  I.  1822,  p.  136;  Bev.  St.  B.  I.  1844,  p.  154;  Bev.  St.  B. 
I.  1857,  e.  172;  Gen.  St.  1872,  c.  187;  Pub.  St.  1882,  e.  200.  In 
the  courts  of  the  United  States  for  the  district  of  Bhode  Island  the 
usage  has  been  to  issue  only  a  grand  v«nire  not  substantially  varying 
from  the  form  in  use  in  Massachusetts.  The  marshal  delivers  cop- 
ies of  that  venire  to  the  authorities  of  each  town  or  city  from  which 
he  is  thereby  commanded  to  cause  jurors  to  be  returned.  Those 
copies,  with  a  certificate  by  those  authorities  of  the  drawing  of  the . 
jurors,  and  a  return  by  a  constable  or  like  officer  of  his  service  of  the 
notification  upon  the  jurors  drawn,  are  returned  to  the  court;  and 
themarshal  thereupon  makes  his  return  upon  the  grand  venire. 

In  short,  throughout  this  circuit,  jurors  to  serve  in  the  courts  of 
the  United  States,  from  their  first  organization,  appear  to  have  been 
drawn  by  the  municipal  authorities  in  accordance  with  the  laws  of 
the  seTeral  states,  and  to  have  been  summoned  by  constables  or 
other  town  officers  only;  and  no  venire  has  been  directed  to  the 
marshal,  except  the  grand  or  general  venire,  commanding  him  to 
cause  the  requisite  number  of  jurors  from  the  towns  or  cities  named 
therein  to  be  returned  to  the  court.  This  contemporaneous  practice, 
continued  without  interruption  for  nearly  a  century,  is  of  itself  of 
great  weight  in  the  interpretation  of  the  act  of  congress  of  1879, 
and  of  the  re-enactments  of  it.  Stuart  v.  Laird,  1  Granch,  299, 309 ; 
Surgett  v.  Lapice,  8  How.  48,  68.  But  the  matter  does  not  rest 
there.   The  practice  prevailing  in  this  circuit  has  been  clearly  reoog- 
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nized  and  affirmed  by  other  acts  of  congress,  and  by  decisions  of  cor 
predecessors. 

The  act  of  May  8,  1792,  «.  86,  §  3,  provided  that  the  marshal 
should  receive  as  fees  "for  summoning  a  grand  or  petit  jury,  each, 
three  dollars:  provided,  that  in  those  states  where  jurors,  by  the 
laws  of  the  state,  are  drawn  by  constables  or  other  officers  of  corpo- 
rate  towns  or  places,  by  lot,  the  marshals  shall  receive  for  the  use  of 
such  constables  or  officers  the  fees  allowed  for  summoning  juries." 
1  St.  2*76. 

The  act  of  February  28,  1799,  c.  80,  §  1,  provided  that  the  mar- 
shal should  receive  as  fees,  "for  summoning  each  grand  and  other 
jury,  four  dollars :  provided,  that  in  no  case  shall  the  fees  for  sum- 
moning jurors  to  any  one  court  exceed  fifty  dollars;  and  in  those 
states  where  jurors,  by  the  laws  of  the  state,  are  drawn  by  consta- 
bles or  other  officers  of  corporate  towns  or  places,  by  lot,  the  marshal 
shall  receive,  for  the  use  of  the  officers  employed  in  summoning  the 
jurors  and  returning  the  venire,  the  sum  of  two  dollars,  dnd,  for  his 
own  trouble  in  distributing  the  venire,  the  sum  of  two  dollars."  1 
St.  624, 

In  1838  the  circuit  court  for  the  district  of  New  Hampshire  held 
that  the  marshal  of  that  district  was  entitled  to  a  fee  of  two  dollars 
for  the  service  of  a  subordinate  venire  on  the  town  clerk  of  each  town 
from  which  the  marshal  was  required  by  the  grand  venire  to  cause 
the  grand  and  petit  jurymen  to  be  drawn.  Mr.  Justice  Stoky,  de- 
livering judgment,  after  quoting  the  passage  above  cited  from  the 
act  of  1799,  said : 

"Now,  the  latter  part  of  this  proviso  applies  directly  to  the  mode  of  draw- 
ing jurors  in  the  district  of  New  Xlampshire,  according  to  the  state  laws, 
which  have  been  adopted  by  the  act  of  congress  of  the  thirtnentb  of  May.  1800, 
C.61.  By  the  state  laws  jurora  are  to  be  drawn  from  the  jury-boxes  of  the 
town  by  a  lot,  at  a  meeting  to  be  called  for  that  purpose,  in  the  presence  of 
•the  oflBcial  functionaries  of  the  town.  The  respective  vetiires  for  jurors 
from  each  town  are  to  be  served  on  the  town  clerk:  and,  by  the  practice 
of  the  courts  of  the  United  States,  a  grand  or  general  venire  is  addressed 
to  the  marshal  to  serve  the  proper  subordinate  venires  on  the  respective 
clerks  of  the  towns.  The  '.tem  now  claimed  by  the  defendant,  and  con- 
troverted by  the  United  States,  is  for  the  service  of  these  venires  on  the 
town  clerks.  Upon  this  statement,  it  seems  difficult  to  And  any  real  ground 
for  controversy.  The  statute  seems  to  us  to  provide  directly  for  the  very 
case,  and  therefore  we  are  of  opinion  that  the  claim  ought  to  Im  allowed." 
U.  8.  V.  Cogstoell,  3  Sum.  204,  207. 

In  a  similar  ease  in  the  circuit  court  for  the  district  of  Maine,  in 
1846,  in  which,  according  to  the  practice  in  this  district,  the  grand  ve- 
nire only  was  executed  by  the  marshal,  and  the  jurors  were  summoned 
by  constables  of  towns,  Mr.  Justice  Woodbobt,  following  Mr.  Justice 
Story's  decision,  held  that  the  marshal  should  be  allowed  two  dol- 
lars for  distributing  each  sub  venire,  provided  that  the  aggregate  of 
the  fees  for  summoning  jurors  at  any  one  term,  including  two  dol- 
lars for  a  constable  for  the  service  of  each  sit6  venire,  did  not  exceed 
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fift;  dollars ;  and  further  held  that  the  marshal  shoald  be  allowed  no 
fees  for  travel;  becaose,  as  he  said,  "distributing  the  venires  is  con- 
templated by  the  act  to  be  a  different  duty  from  serving  them,  as  the 
former  is  called  by  a  different  name,  and  done  by  a  different  officer, 
in  cases  like  tbis, — that  is,  by  the  marshal, — while  the  servioe  is 
usnally  by  a  constable."    V.  S.  v.  Smith,  1  Wood.  &  M.  184,  191. 

By  the  corresponding  provision  in  the  subsequent  act  of  Feb- 
ruary 28,  1853,  c.  80,  §  1,  it  was  enacted  that  the  marshal  should 
receive,  "for  serving  venires,  and  summoning  every  twelve  men  as 
grand  or  petit  jurors,  four  dollars,  or  thirty-three  and  one  third 
cents  each;  and  in  those  states  where  jurors,  by  the  laws  of  the 
state,  are  drawn  by  constables  or  other  officers  of  corporate  towns 
or  places,  by  lot,  the  marshal  shall  receive,  for  the  use  of  the  officers 
employed  in  drawing  and  summoning  the  jurors,  and  returning  each. 
venire,  two  dollars,  and,  for  his  own  trouble  in  distributing  the 
venires,  two  dollars  for  each  jury:  provided,  that  in  no  case  shall  the 
fees  for  distributing  and  serving  venires,  and  drawing  and  summoning 
jurors  by  township  officers,  including  mileage  chargeable  by  the 
marshal  for  such  service,  at  any  court,  exceed  fifty  dollars."  10  St. 
164.  And  the  provision  is  re-enacted  in  substantially  the  same 
words  in  section  829  of  the  Bevised  Statutes. 

Under  the  provisions  of  the  Bevised  Statutes,  therefore,,  it  is  quite 
clear  that  jurors  to  serve  in  the  courts  of  the  United  States  might 
lawfully  be  drawn  by  the  state  authorities,  and  summoned  by  a  town 
constable  only,  and  that  it  was  not  ner^essary  that  the  grand  venire 
should  be  served  upon  the  jurors  by  the  marshal  or  his  deputy ;  and 
consequently  the  grand  jurors  in  this  case  were  lawfully  drawn, 
summoned,  and  returned,  unless  congress,  by  the  act  of  June  30, 
1879,  c.  52,  §  2,  has  made  a  change  in  the  law  in  this  respect.  But 
this  act  expressly  repeals  only  that  clause  of  section  800  of  the 
Bevised  Statutes  which  relates  to  Pennsylvania,  and  other  sections 
of  those  statutes  not  material  to  the  present  inquiry;  and,  after 
providing  that  all  jurors,  grand  and  petit,  shall  be  publicly  drawn 
from  a  box  containing  the  names  of  not  less .  than  300  persons, 
possessing  the  qualifications  prescribed  in  section  800  of  the  Bevised 
Statutes,  which  names  shall  have 'been  placed  therein  by  the  clerk 
of  the  court  and  a  commissioner  appointed  by  the  judge,  further 
'  provides  as  follows : 

"But  nothing  herein  contained  shall  be  construed  to  prevent  any  Judge 
from  ordering  the  names  of  jurors  to  be  drawn  from  the  boxes  used  by  the 
state  autborltiee  In  selecting  jurors  in  the  highest  courts  of  the  state;  and  no 
person  shall  serve  as  a  petit  juror  more  than  one  term  in  any  one  year;  and 
all  Juries  to  serve  in  courts  after  the  passage  of  tbis  act  shall  be  drawn  in 
conformity  herewith."    21  St.  43. 

Tbis  statute  thus  provides  two  alternative  methods  of  drawing 
jorors  to  serve  in  a  court  of  the  United  States :  the  one,  by  drft^ing 
from  a  box  provided  for  the  purpose,  containing  names  put,  in  by  thfi 
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clerk  and  a  eommissioneif  of  the  court;  the  other,  if  the  jndge  so 
orders,  by  drawing  "from  the  boxes  used  by  the  state  authorities  in 
selecting  jurors  in  the  highest  courts  of  the  state."  If  the  second 
method  is  adopted,  as  this  act  contains  no  further  provision  regn- 
lating  the  mode  of  drawing,  or  of  summoning  and  returning,  grand 
jurors,  these  matters  must  still  be  regulated  by  the  unrepealed 
provisions  of  the  Revised  Statutes.  The  adoption  of  the  second 
method  in  the  district  court  of  the  United  States  for  this  district  is 
shown,  not  only  by  the  venires  issued  by  order  of  the  court  to  the 
marshal,  and  to  constables  of  towns,  in  the  same  forms  which  were 
in  use  before  the  passage  of  the  act  of  1879,  but  also  by  a  formal 
order,  made  and  signed  by  the  district  judge,  and  entered  of  record 
in  the  district  court,  on  January  18,  1884,  in  these  words : 

"Ordered  that,  until  otherwise  directed,  the  names  of-  grand  and  petit 
jurors  to  be  Bummoned  to  serve  at  any  term  of  the  district  court  of  tbe 
United  States  in  this  district  be  drawn  from  the  boxes  used  by  the  state 
authorities,  in  pursuance  of  tbe  stiitutes  of  Maine,  in  selecting  jurors  iu  tbe 
supreme  judicial  cuurt  of  the  state;  and  that  the  clerk  Issue  venires  for 
jurors  as  heretofore  practiced." 

From  these  considerations,  it  results  that  neither  of  the  first  four 
pleas  presents  any  legal  defense. 

Under  the  fifth  plea,  tbe  objection  relied  on  is  that  the  notice  of 
the  town  tueeting  for  drawing  jurors  was  posted  only  three  days,  in- 
stead of  four,  as  required  by  the  constable's  venire  and  the  statutes 
of  the  state.  Bev.  St.  Me.  c.  106,  §  9.  But  the  meeting  having 
been  held  and  the  draft  had  within  the  time  prescribed,  namely,  six 
days  before  the  session  of  the  court,  tbe  defect  in  the  notice  of  the 
meeting  does  not  affect  the  validity  of  the  indictment.  State  v.  Smith, 
67  Me.  328,  335;  Ferris  v.  People.  35  N.  Y.  125, 129. 

The  sixth  plea  was  waived  at  the  argument. 

Fleas  adjudged  bad;  defendant  to  answer  over. 


United  Sta^b  v.  Hanson. 
(Oireuit  Court,  D.  Maine.    July  10, 1886.) 

JUBT — GrAKD  JuBOSS  —  RtTLK    BT  DISTRICT  JttDOB    OKDKBDre   NaHBS    TO  BS 

Dkawn— Act  of  1879. 

By  the  terms  of  the  act  of  June  80, 1879.  e.  63,  §  3,  "any  judge"  is  author- 
ized to  order  the  names  of  Jurors  to  be  drawn  from  the  boxes  used  bv  the 
stale  authorities. 

On  February  22, 1886,  the  defendant  was  arrested,  and  brought  be- 
fore a  commissioner  of  this  court,  on  a  complaint  charging  him  with 
making  a  false  return  to  the  post-office  department,  and,  by  order  of  tbe 
commissioner,  entered  into  a  recognizance  to  appear  at  April  term, 
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1886,  of  this  oonrt,  to  answer  to  any  indictment  which  shonld  be  then 
found  against  him  for  the  offense  alleged  in  the  complaint.  At  that 
term,  on  the  day  on  which  the  grand  jury  were  snmmoned  to  attend, 
and  before  they  were  sworn,  and  again  after  they  were  sworn,  and  be- 
fore they  were  charged  by  the  court,  he  presented  a  challenge  in  writ- 
ing to  the  array  of  the  grand  jury,  because  all  the  grand  jurors  had 
been  drawn  and  summoned  and  returned  as  stated  in  the  first  four 
pleas  in  abatement,  as  in  U.  S.  v.  Richardson,  ante,  61.  To  this 
challenge  the  district  attorney  demurred  ore  tenvt. 

Wilbur  F.  Lunt  and  Dennit  A.  Meaher,  for  defendant. 

Qeorge  E.  Bird,,  Dist.  Atty.,  for  the  United  States. 

Gbat,  Justice.  The  opinion  in  U,  S.  v.  Richardton,  ante,  61,  just 
decided,  disposes  of  all  the  questions  in  this  case  except  one.  The 
order  of  the  circuit  court  of  January  18,  1884,  in  the  same  terms  as 
the  order  of  the  district  court  of  the  same  date,  set  forth  in  that 
opinion,  is  signed  by  the  district  judge  only;  and  it  is  contended,  on 
the  authority  of  Amis  v.  Smith,  16  Pet.  303,  that  a  rule  of  the  circuit 
court,  made  by  the  district  judge  alone,  is  of  no  validity.  It  is  a.  suf- 
ficient answer  to  this  objection  that,  by  the  terms  of  the  act  of  June 
80,  1879,  c.  52,  §  2,  "any  judge"  is  authorized  to  order  the  names 
of  jurors  to  be  drawn  from  the  boxes  used  by  the  state  authorities. 

Challenge  adjudged  bad. 


Abonson  r.  Flboeenstbin  and  others.* 
(Oureuit  Court,  N.  D.  mnoit.    July  6, 1886.) 

1.  CoFYBiGHT— Dramatic  C!oKPoernoR— iMiTATioir  PsoHiBrrBD  bt  TjTjmronoir. 
An  original  operetta,  consisting  of  libretto,  score,  and  name,  is  property  at 
common  law,  which,  bo  far  as  unpublished,  will  be  protected  from  fraudu- 
lent imitation  by  injunction. 

3.  8amb— Dhakatic  Composition— What  ib  Obioinaii  Cohpositiok. 

An  operetta  may  be  so  far  an  original  dramatic  composition  as  to  entitle  it 
to  protection  as  literary  property,  although  it  is  an  adaptation  of  an  old  play. 
i.  Same — What  is  Publication  of  Nake  of. 

Publication  of  the  songs  and  vocal  soore  of  an  operetta,  with  the  name  of 
the  operetta,  does  not  make  such  name  public  property. 

4.  Same — Pabtt  to  Brxng  Suit  for  Infringement. 

Suit  for  protection  of  property  at  common  law  in  a  dramatic  composition 
e.  g.,  an  operetta,  can  be  brought  only  by  the  licensee  of  a  general  owner, 
where  such  licensee  has  an  ezclusiTe  license  for  a  definite  period,  and,  by  the 
terms  of  his  license,  is  to  bring  all  suits  for  the  protection  of  his  rights. 
0.  Same— Part  Owner  mat  Sue  for  Infringement. 

A  part  owner  of  a  dramatic  composition  may  protect  Us  property  by  suit 
against  a  wrong-doer. 

In  Chancery. 
'Edited  by  Buasell  H.  Ourtis,  of  the  Chicago  bar. 
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■    Mower,  Remy  <£  Gregory,  for  complainant. 
E.  A,  Otis  and  Frank  F.  Reed,  for  defendants. 

BiiODOBTT,  J.  The  bill  in  this  case  prays  an  injnnction  restrain- 
ing defendants  from  producing,  at  the  New  Casino  theater,  in  this 
bitj,  the  operetta  of  Erminie,  and  alleges,  in  substance,  that  in  March, 
1886,  complainant  acquired  from  Harry  Poulton,  Willie  Edouin,  and 
Frank  Sanger  the  sole  and  exclusive  right  to  produce  in  the  United 
States  and  Canada  the  operetta  known  as  Erminie;  that  he  has,  at 
great  expense  for  advertising,  scenery,  etc.,  produced  the  operetta  at 
the  Casino,  in  New  York,  where  it  has  met  with  great  success ;  that 
prior  to  its  purchase  by  complainant  said  operetta  was  the  sole  and 
exclusive  property  of  Poulton;  that  the  same  was  by  him  composed 
and  written,  and  has  never  been  published,  nor  in  any  manner  dedi' 
cated  to  the  public ;  that  in  April  last  complainant  caused  the  title 
or  name  of  Erminie,  as  applied  to  said  operetta,  to  be  copyrighted  in 
ihe  office  of  the  librarian  of  congress,  in  pursuance  of  the  laws  of  the 
United  States;  that  defendants,  in  violation  of  complainant's  rights, 
have  advertised  to  produce,  and  have  produced,  at  a  place  of  amuse- 
ment in  this  city  called  the  New  Casino,  the  operetta  of  Erminie,  an- 
nouncing it  as  the  "latest  New  Tork  success,  playing  at  the  Casino, 
New  Tork,  and  Avenue  Theater,  London,  to  crowded  houses,"  etc. 
"This  is  the  first  production  of  Erminie  outside  of  New  York  city," 
etc. 

The  proof  from  the  affidavits  on  file  shows  that,  nnder  the  manage- 
ment of  defendants  Fleckenstein  &  Gunning,  there  was  produced,  on 
the  twenty-sixth  of  June  last,  and  has  daily  been  played  since  that 
time,  at  the  place  of  amusement  in  this  city  known  as  the  New  Ca- 
sino, an  operetta  by  the  name  and  title  of  Erminie ;  that  before  its 
production,  and  before  notice  was  served  by  complainant  on  the 
managers,  it  was  announced  and  extensively  advertised  by  the  de- 
fendants' managers  of  the  New  Casino  that  they  would,  on  the  twenty- 
sixth  of  June,  produce  at  the  New  Casino  "New  York's  latest  success, 
Erminie,"  and  I  can  have  no  doubt  but  that  defendants  intended  to 
make  the  public  believe  that  the  operetta  to  be  produced  by  them 
was  the  same  as  the  one  by  the  same  title  which  had  been  produced, 
under  complainant's  management,  at  the  Casino,  in  New  York  city, 
where  it  had  met  with  signal  success  and  public  approval.  After 
being  noti&ed  by  complainant  that  he  had  the  sole  right  to  produce 
Erminie  or  authorize  its  production  in  this  country,  and  that  legal 
steps  would  be  taken  to  prevent  interference  with  his  rights,  the  de- 
fendants' managers  of  the  New  Casino  have  modified  their  placards 
and  advertisements  by  omitting  all  allusions  to  the  New  York  oper- 
etta, but  they  still  continue  to  play  substantially  the  same  piece,  by 
the  same  title. 

Tt  is  admitted  that  before  complainant  acquired  the  right  to  the 
piece  in  this  country  the  songs  and  yooal  score  bad  been  published 
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and  put  on  sale,  in  England  and  the  United  States,  with  the  consent 
and  knowledge  of  the  owners  of  the  composition;  bat  it  is  insisted, 
and  the  affidavits  filed  show,  that  the  orchestration  and  orchestra 
parts  and  libretto  of  the  operetta  have  never  been  published. 

Defendants  insist,  and  their  affidavits  tend  to  show,  that  their  op- 
eretta of  Erminie,  as  played  at  the  New  Casino,  is  an  original  and 
new  composition,  the  libretto  of  which  was  written  by  Fred.  Dickson; 
that  they  have  adopted,  as  they  lawfully  might,  the  songs  and  vocal 
score  of  Erminie,  the  music  of  which  was  by  Jacobowsky;  and  that 
their  orchestration  and  orchestra  parts  were  wholly  written  and  com- 
posed by  Profs.  Hoffman  and  Wheeler,  of  this  city;  and  that  the  or- 
chestration and  orchestra  parts  are  not  copied  from,  and  do  not  fol- 
low or  imitate,  the  corresponding  parts  of  complainant's  operetta. 

It  must,  I  think,  be  considered  as  proven  that  the  complainant's 
operetta  is  founded  upon  the  old  and  well-known  drama  of  Robert 
Macaire ;  but  the  title,  dialogue,  minor  characters,  scenery,  and  dra- 
matic situations,  which,  with  the  orchestration,  orchestra  parts,  songs, 
and  music,  make  up  the  operetta,  seem  to  be  so  far  different  as  to  en- 
title the  piece,  as  a  whole,  to  the  claim  of  originality,  and  it  is  ad- 
mitted by  defendants  that  Mr.  Dickson,  the  author  of  their  libretto, 
has  taken  his  piece  almost  wholly  from  the  same  old  play.  So  far  as 
I  have  had  time  to  compare  the  two  librettos,  the  defendants'  piece 
seems  to  me  to_  betray  an  attempt  to  avoid  copying  the  Poulton 
libretto;  but  many  of  the  situations,  and  much  of  the  dialogue,  and 
the  traits  developed  by  his  characters,  would  seem  to  indicate,  or  sug. 
gest,  at  least,  that  his  arrangement  is  modeled  upon  Poulton's. 

Defendants  contend  (1)  that  they  have  the  same  right  as  Poulton 
to  write  an  operetta  founded  upon  the  story  and  incidents  of  Bobert 
Macaire,  and  that  they  have  not  copied  or  adopted  the  Poulton  com- 
position ;  (2)  that,  by  the  publication  of  the  songs  and  vocal  score 
of  the  Poulton  operetta,  with  the  title  of  the  operetta,  the  title  has 
become  public  property. 

I  think  the  proof  now  before  the  court  shows  that  the  name  "Er- 
minie," as  applied  to  an  operetta,  originated  with  the  authors  of  com- 
plainant's operetta;  and  that,  by  the  publication  of  the  songs  and 
vocal  score  of  the  operetta,  they  have  not  given  to  the  public  the  right 
to  use  the  name  as  applied  to  any  other  libretto,  dialogue,  and  or- 
chestra parts ;  that  the  publication  of  the  songs  only  gave  to  the  pub- 
lic that  which  was  published,  and  does  not  authorize  the  use  of  the 
name  as  applied  to  the  operetta  as  a  whole. 

The  case,  as  now  made  by  the  proof,  shows  an  attempt  by  defend- 
ants to  avail  themselves  of  the  reputation  4nd  popularity  which  has 
been  achieved  by  the  operetta  of  Erminie,  as  exclusively  owned  and 
produced  by  complainant,  by  bringing  out  a  piece  with  the  same  name 
and  songs,  but  with  colorable  changes  in  the  text  of  the  dialogue  and 
dramatic  arrangement.  The  Poulton  operetta,  with  the  name  of  Er- 
minie, being  so  far  an  original  composition  as  to  entitle  it  to  protee- 
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tion  as  a  pieoe  of  literary  property,  the  name  given  the  eompoBition 
by  its  author,  and  nnder  which  it  has  become  known  to  the  public, 
became,  as  it  seems  to  me,  a  property  right, — not  strictly  on  the 
principle  of  a  trade-mark,  but  because  the  name  and  literary  com- 
position became  blended  and  united,  so  that  the  name  identifies  the 
composition  to  the  public, — so  that  the  name  of  this  composition  be- 
longs to  this  complainant  as  identifying  and  describing  his  literary - 
property,  and  as  a  part  of  the  piece  itself,  and  defendants  have  no 
right  to  profit  by  using  this  name  to  the  injury  of  complainant. 

The  law  is  now  too  well  settled  to  require  the  citation  of  authorities, 
that  the  playing  of  a  dramatic  composition  is  not  such  a  publication 
as  makes  the  composition  public' property;  and  I  think  it  equally 
clear  that  an  author  who  has  given  a  particular  title  or  name  to  his 
composition  is  entitled  to  have  that  name  protected.  The  proof 
shows  that  complainant  has  put  his  play  before  the  public  in  New 
York  city,  and  that  it  has  there  met  with  such  approval  as  makes  it 
probable,  if  not  certain,  that  the  piece  will  have  a  successful  run  in 
the  other  cities  and  towns  of  this  country ;  and  defendants  have  no 
right  to  avail  themselves  of  the  merits  and  popularity  of  complain- 
ant's  play  to  draw  audiences  to  the  performance  of  theirs,  even  if,  as 
is  claimed,  their  composition  is  a  new  and  original  dramatic  arrange- 
ment. It  is  a  fraud  upon  the  public,  as  well  as  upon  the  complain- 
ant, to  attempt  to  do  so. 

I  do  not  deem  it  necessary,  for  the  purposes  of  this  motion,  to  con- 
sider whether  complainant  has  acquired  any  additional  right  to  the 
name  of  his  piece  by  registering  the  title  with  the  librarian  of  con- 
gress under  the  copyright  laws  of  the  United  States,  as  I  think  his 
common-law  right  to  the  name  is  sufficient  for  his  protection.  Nor 
do  the  merits  of  the  respective  compositions  enter  into  the  question 
now  before  me.  For  aught  I  know,  or  am  at  present  advised,  the 
defendants'  piece  may  be  the  most  meritorious  of  the  two,  as  a  liter- 
ary and  musical  composition;  but  the  palpable  fact  now  before  me, 
by  the  proof,  is  that  the  defendants  are  endeavoring  to  avail  them- 
selves of  the  reputation  made  by  complainant  for  his  composition,  by 
his  enterprise,  skill,  and  experience  as  a  manager,  and  this  I  do  not 
think  defendants  should  be  allowed  to  do. 

It  is  also  urged  that  complainant  is  only  a  licensee,  and  therefore 
cannot  sue  in  his  own  name.  He  is,  however,  the  exclusive  licensee 
for  two  years,  with  an  option  for  an  extension,  and,  by  the  terms  of 
his  license,  is  to  bring  all  necessary  suits  for  the  protection  of  his 
rights,  and  hence  is,  I  think,  the  only  one  to  bring  suit  for  infringe- 
ment in  this  country  and  Canada. 

It  is  also  urged  that  the  proof  shows  that  the  opera,  as  a  whole, 
was  the  joint  production  of  Poulton,  Bellamy,  and  Jacobowsky;  the 
two  first  named  being  the  authors  of  the  dialogue,  dramatic  and 
scenic  situations  and  songs,  and  the  music  by  Jacobowsky;  and  that 
complainant  does  not  show  that  be  is  owner  of  Bellamy's  interest. 
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The  bill,  whioh  is  sworn  to,  avers  that  Poulton  became  the  sole  owner 
of  the  entire  operetta,  and  that  complainant  acquired  bis  title.  But 
even  if  the  bill  and  proof  did  not  show  that  complainant  is  clothed 
with  the  control  of  all  the  interests  in  the  piece,  it  does  show  that  he 
has  acquired  Ponlton's  interest,  and  that  is  enough  to  protect  him 
against  a  wrong-doer. 

I  have  discussed  the  case  for  the  purposes  of  the  motion  for  injunc- 
tion mainly  upon  complainant's  right  to  be  protected  in  the  name; 
but  complainant  insists  that  the  defendant's  piece  is  not  in  fact  an 
original  composition,  bat  is  an  infringement  upon  the  dialogue  and 
dramatic  arrangement  of  his  operetta.  This  question,  however,  will 
be  more  appropriately  considered  at  the  final  hearing,  in  the  light  of 
the  proof  as  shall  then  appear. 

The  injunction  is  allowed  as  prayed. 


Sabont  r.  Ehbich  and  others. 
(Cireuit  Court,  8.  D.  Nm  York.     June  24, 1888.) 

1.  CoPTEiOHT— Ikpbinobmbnt— Pbints— Rev.  St.  U.  8.  §  4965. 

Under  section  4965,  Rev.  St.  U.  8.,  relating  to  the  infringement  of  copy- 
rights, the  actual  infringing  prints  can  alone  be  recovered,  and  when  the 
prints  are  out  of  the  possession  and  beyond  the  control  of  the  infringer  the 
proprietor  of  the  copyright  cannot  recover  of  him  their  value  in  an  action  at 
law. 

i.  Bamb— FoBMBR  JtTDOMBNT— Bab  to  Rbcovkry. 

Judgment  entered  in  a  former  action  against  a  lithograph  company,  by 
whom  prints  were  printed  for  an  infringer  of  a  copyright,  is  a  bar  to  further 
recovery  by  the  proprietor  of  the  copyright  in  an  action  against  the  infringer 
for  the  value  of  the  prints. 

At  Law.    Tried  by  the  court. 

This  is  an  action  to  recover  $535,  the  valae  of  70,000  litliographio 
copies  of  a  photograph  of  Oscar  Wilde,  copyrighted  by  the  plaintiff. 
These  eopies  were  printed  by  the  Burrow-Giles  Lithographic  Company 
for  the  defendants,  and  published  and  circulated  by  them.  Prior  to 
the  commencement  of  this  action  they  bad  all  passed  out  of  the  pos- 
session of  the  defendants. 

The  defenses  are :  First.  That  under  section  4965  of  the  United 
States  Revised  Statutes  the  actual  infringing  prints  can  alone  be  re- 
covered. There  is  no  provision  of  law  by  which  the  plaintiff  can  ob- 
tain judgment  for  their  value.  Second.  That  after  the  distribution 
by  the  defendants  as  aforesaid  the  plaintiff  commenced  an  action 
against  the  lithographic  company  and  recovered  the  money  value  of 
iUl  copies  printed  and  sold  by  it,  including  those  in  controversy. 

The  judgment  entered  in  that  action  has  been  paid,  and  is  a  bar  to 
a  farther  recovery.    Section  49C5  is  as  follows : 
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"If  aiiy  person,  after  the  recording  of  the  title  of  anj  map,  chart,  musical 
composition,  print,  cut,  engraving,  ptiotograpb,  or  cbromo,  or  of  the  descrip- 
tion of  any  painting,  drawing,  statue,  statuary,  or  model -or  design  intended 
to  be  perfected  and  executed  as  a  work  of  the  fine  arts,  as  provided  by  this 
chapter,  shall,  within  the  term  limited  and  without  the  consent  of  the  pro- 
prietor of  the  copyright  first  obtained  in  writing,  signed  in  presence  of  two  or 
more,  witnesses,  engrave,  etch,  worlc,  copy,  print,  publish,  or  import,  either  in 
whole  or  in  part,  or  by  varying  the  main  design  with  intent  to  evade  the  law, 
or  knowing  the  same  to  be  so  printed,  published,  or  imported,  shall  sell  or 
expose  to  sale  any  copy  of  such  map  or  other  article,  as  aforesaid,  he  shall 
forfeit  to  the  proprietor  all  the  plates  on  which  the  same  shall  be  copied,  and 
every  sheet  thereof,  either  copied  or  printed,  and  shall  further  forfeit  one 
dollar  for  every  sheet  of  the  same  found  in  his  possession,  either  printing, 
printed,  copied,  published,  imported,  or  exposed  for  sale;  and  in  case  of  a 
painting,  statue,  or  statuary,  he  shall  forfeit  ten  dollars  for  every  copy  of  the 
same  in  his  possession,  or  by  him  sold  or  exposed  for  sale;  one-half  thereof 
to  the  proprietor  and  the  other  half  to  the  use  of  the  United  States." 

Gwrneey  Sackett  and  A.  T.  Gurlitz,  for  plaintiff. 
Stine  &  Caiman  and  D.  Caiman,  for  defendants. 

CoxB,  J.  The  section  in  question  must  be  striotly  constrned. 
Backus  V.  Govld,  7  How.  798.  No  authority  has  been  cited  to  sus- 
tain the  proposition  that  when  the  piratical  prints  are  out  of  the 
possession  and  beyond  the  contrd  of  the  infringer  the  proprietor  of 
the  copyright  can  recover  of  him  their  value  in  an  action  at  lav. 
It  would  require  an  exceedingly  strained  construction,  almost  a  dis- 
tortion of  the  act,  to  make  it  fit  the  present  circumstances.  It  is 
no  answer  to  say  that  the  remedy  provided  by  lawib  inefiFeotive;  that 
the  wrong-doer  may  escape  the  consequences  of  his  infringement; 
that  the  opportunity  for  redress  diminishes  in  proportion  to  the  suc- 
cess of  the  infringement,  and  ceases  wholly  when  the  wrong  is  fully 
consummated.  These  arguments  might,  with  great  propriety,  be  ad- 
dressed to  the  law-making  power,  and  congress  could,  perhaps,  be 
induced  to  render  effectual,  by  a  few  simple  amendments,  provisions 
which,  in  their  present  form,  are  so  obviously  defective  and  inade- 
quate. With  these  considerations,  however,  the  courts  have  nothing 
to  do.  They  must  deal  with  the  law  as  it  is,  not  as  it  ought  to  be. 
But  even  though  the  statute  should  be  constrned  in  accordance  with  the 
plaintiff's  contention,  it  is  not  easy  to  see  why  the  proposition  ad- 
vanced by  the  defendants,  that  he  has  already  recovered  the  value 
from  the  lithographic  company,  and  cannot,  therefore,  recover  it 
again,  is  not  well  founded. 

The  defendants  are  entitled  to  judgment. 
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Eblleb  and  others  v.  Stolzembach  and  others. 
{Ca-euit  Court,  W.  B.  Penntyhania.    July  2, 1886.)    • 

1.  Patbuts  fob  iHVENTioua—lHFBiNaEMBNT— Laches  ab  a  Bab  to  ah  Acootjht 
FOB  Profits. 

To  a  bill  to  restrais  infringement  of  a  patent  the  defendants  by  plea  set  up 
a  claim  of  right  to  use  the  patented  apparatus  in  question,  and  the  gronnda 
thereof.  The  plaintiff  having  neglected  for  over  two  years  to  reply.or  set 
the  plea  down  for  hearing,  the  court,  under  equity  rule  88,  decreed  that  he 
was  to  be  deemed  to  admit  its  truth  and  sufficiency,  and  that  the  bill  be  dis- 
missed. The  defendants  were  then  suffered  to  continue  to  use  the  apparatus 
for  nearly  two  years  more,  before  a  second  (the  present)  suit  was  brought  to 
restrain  them.  HeU,  that  the  court  would  not  decree  an  account  of  profits, 
the  defendants  having  acted  under  a  bona  fide  claim  of  right,  and  there  being 
on  the  other  side  acquiescence  and  inexcusable  laches  in  seeking  redress. 

a.  Sake — Dahaoes. 

The  proofs  disdoaing  an  established  license  fee  of  91,000,  hM,furlh«r,  that 
the  amount  of  sudi  fee  was  a  just  measure  of  compensation  for  Uie  infringe- 
ment. 

In  Equity. 

D.  F.  Patterson,  for  complainants. 

Geo.  H.  Christy,  for  defendants. 

AcHBSoN,  J.  If  it  be  conceded  that  where  a  profit  or  saving  is 
shown  to  have  accrued  to  an  infringer  beyond  the  amount  of  the 
established  license  fee  for  the  use  of  the  patented  machine,  the  pat- 
entee suing  in  equity  for  an  account  of  profits  is  not  ordinarily  to  be 
limited  to  such  fee;  and  assuming  that  the  evidence  discloses  with 
sufiScient  clearness  the  number  of  bushels  of  sand  treated  by  the 
patented  apparatus  on  the  dredging-boat  Wharton  McEnigbt,  and  the 
amount  of  the  savings  to  the  defendants  thereby  effected, —  it  still 
remains  to  be  considered  whether  the  defendants  are  justly  charge* 
able  with  profits,  in  view  of  the  exceptional  circumstances  of  this  case. 

In  the  first  place,  be  it  observed,  the  defendants  were  not  watitbn 
infringers.  They  acted  under  a  bona  fide  claim  of  right  to  use  the 
invention,  based  on  the  late  partnership  relations  and  dealings 
between  the  patentee,  the  plaintiff  Keller,  and  the  defendant  Pfeil. 
It  is  true,  the  decision  of  the  court  has  been  adverse  to  that  claim, 
(20  Fed.  Bep.  47;)  but  the  question  of  right  was  fairly  debatable, 
and  the  proofs  left  the  defendants'  integrity  untouched.  And  then, 
in  the  second  place,  the  plaintiffs'  demands  may  well  be  moderated 
by  reason  of  the  laches  imputable  to  them.  The  history  of  the  case 
is  this:  The  patented  apparatus  was  put  on  the  Wharton  McKnight 
in  the  spring  of  1879.  Very  shortly  thereafter  Keller  brought  suit  in 
this  court  against  Pfeil  and  his  associates  to  restrain  its  use.  To  the 
bill  the  defendants  filed  a  plea  setting  up  Pfeil's  claim  of  right  to  use 
the  apparatus,  and  the  grounds  thereof.  The  plaintiff  failed  to  reply 
to  the  plea,  and,  for  a  period  of  more  than  two  years,  neglected  to  mova 
v.28F.no.l— 6 
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in  the  cause,  or  put  it  in  a  condition  for  further  prosecution;  and 
eventually,  on  May  10,  1881,  after  notice,  and  under  the  provisions 
of  the  thirty-eighth  equity  rule,  the  court  adjudged  and  decreed  that 
the  plaintM  was  to  be  deemed  to  have  admitted  the  truth  and 
sufficiency  of  the  plea,  and  that  the  bill  be  dismissed.  The  defend- 
ants were  then  suffered  to  continue  the  use  of  the  apparatus  on  the 
Wharton  McEnigbt  for  a  period  of  nearly  two  years  before  the  pres- 
ent suit  was  brought,  on  April  9,  1883. 

Now,  we  have,  indeed,  decided  that  the  decree  dismissing  the  former 
bill  for  want  of  prosecution  was  no  bar  to  this  suit,  but  it  by  no  means 
follows  that  it-  is  to  be  without  influence  when  we  come  to  deal  with 
the  question  of  the  extent  of  the  relief  which  should  be  extended  to 
the  plaintiffs.  The  decree  proceeded  on  the  ground  of  the  acknowl- 
edged truth  and  sufficiency  of  the  plea  implied  by  the  plaintiff's  in- 
action. The  dismissal  of  his  bill  on  this  ground  certainly  left  Keller 
in  no  better  condition  than  he  would  have  been  if,  with  full  knowledge 
of  Ffeil's  use  of  the  patented  apparatus  on  the  Wharton  McEnigbt 
under  a  claim  of  right, /he  had  made  no  move  by  suit  or  otherwise  to 
restrain  him.  Moreover,  the  dismissal  of  Keller's  bill  was  followed 
by  two  years  of  acquiescence  in  the  defendants'  use  of  the  invention 
on  said  boat.  Thus,  the  tendency  of  Keller's  course  of  conduct  dur- 
ing the  space  of  nearly  four  years  was  directly  to  encourage  the  de- 
fendants in  the  continued  use  of  the  apparatus. 

A  court  of  equity  always  discountenances  laches.  Hence,  in  Mc- 
Lean V.  Fleming,  96  U.  8.  245,  it  was  held  that  while  the  plaintiff  was 
entitled  to  an  injunction  to  restrain  infringement  of  hia  trade-mark, 
yet,  by  reason  of  his  long-continued  acquiescence  and  unreasonable 
delay  in  seeking  relief,  he  was  not  entitled  to  an  account  for  profits. 
This  principle  was  applied  in  New  Fork  Grape  Sugar  Co.  v.  Buffalo 
Orape  Sugar  Co.,  24  Fed.  Bep.  604,  to  a  suit  for  the  infringement  of 
letters  patent.  In  Harrison  v.  Taylor,  11  Jur.  (N.  S.)  408,  a  delay  of 
less  than  a  year  in  bringing  suit  to  enjoin  infringement  of  a  trade- 
mark was  adjudged  to  be  good  ground  for  refusing  a  decree  for  an 
account  of  profits.  Furthermore,  relief  of  this  nature  has  sometimes 
been  denied  by  a  court  of  equity  simply  on  the  ground  that  the  in- 
fringement was  without  fraudulent  intent.  McLean  v.  Fleming,  supra; 
Meet  V.  Couston,  33  Beav.  578 ;  Edelsten  v.  Edelsten,  1  De  Gex,  J.  & 
8. 185;  Merriam  y.  Smith,  11  Fed.  Eep.  588. 

Now,  in  the  present  case,  we  have  not  only  inexcusable  laches  on 
the  part  of  the  plaintiffs,  but  also  the  element  of  entire  good  faith  on 
the  part  of  the  defendants.  The  plaintiffs'  claim,  then,  to  profits  is 
altogether  destitute  of  equity. 

It  appears  that  as  early  as  1879  Keller  began  to  grant  licenses, 
and  there  is  satisfactory  evidence  showing  his  fixed  license  fee  to  be 
$1,000  for  the  use  of  his  apparatus  on  one  dredging-boat.  Substan- 
tial justice,  then,  will  be  done  by  decreeing  compensation  to  the 
plaintiffs  on  the  basis  of  such  license  fee,  and,  in  adopting  this 
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measure  of  relief,  we  act  in  the  spirit  of  the  role  indicated  in  BurdeU 
T.  Denig,  92  U.  8.  716. 

And  now,  JoJy  ii,  1886,  the  plaintiffs'  exception  to  the  master'a 
report  is  overmled,  and  the  defendants'  first  and  second  exceptions 
thereto  are  sustained;  and  it  is  ordered  that  a  decree  be  drawn  in 
favor  of  the  plaintiffs  for  $1,000,  with  costs  of  suit. 


Obobola  Mandf'o  Co.,  Limited,  v.  Pie  and  others. 
(OireuU  Court,  W.  D.  Penntybsania.    June  12, 1880.) 

1.  Patextb  roB  iBYXimoKB— iNmraoBMEirr. 

Letters  patent  No.  178,869,  granted  February  8, 1870,  to  Sebastian  Stutz,  for 
an  improvement  in  car-wheels,  construed,  and  hitd  not  to  be  infringed  by  the 
defendants. 

2.  Baicb — Scope  of  Patknt. 

The  self -lubricating  principle  applied  to  car-wheels  being  bid,  and  the  in- 
vention a  mere  improvement  in  a  well-known  class  of  wheels,  and  the  claim 
being  for  a  combination  of  designated  component  parts,  "all  as  shown  and 
described,"  held,  that  the  patentee  was  limited  to  the  particular  consuuction 
shown  in  the  specification. 

In  Eqaity. 

James  I.  Kay  and  C.  H.  MeKee,  for  complainants. 

George  Harding  and  Francis  T.  Chambers,  tor  respondents. 

AcHEsoN,  J.  The  bill  charges  the  defendants  with  the  infringe* 
ment  of  letters  patent  No.  173,869,  granted  on  February  8,  1876,  to 
Sebastian  Stutz,  for  an  invention  which,  the  specification  recites,  re> 
lates  to  an  improvement  in  the  class  of  car-wheels  which  are  pro- 
vided with  chambers  or  cavities  for  holding  a  lubricant,  and  from 
which  it  is  fed  or  distributed  to  the  friction  surfaces  of  the  axle  jour- 
nal.    The  specification  describes  the  improvement  thus : 

"The  construction  of  the  wheel  is  as  follows:  The  nave  or  hub,  N,  of  the 
wheel  terminates  at  its  outer  end  in  a  conical  cap,  A',  which  is  cast  in  one 
piece  with  the  body  of  the  wheel,  and  provided  with  a  smtill  opening,  m, 
through  which  the  lubricant  is  introduced  into  the  reservoir,  O,  form^  by 
recessing  the  inner  portion  of  the  hub  between  tlie  circular  ribs  or  bciiring- 
surfaces,  h,  h.  Grooves  or  notches,  g,  are  cut  in  the  rib,  h,  to  permit  tlie 
lubricant  (inserted  through  the  hole,  m)  to  find  access  to  the  said  annular 
ctaamber  or  reservoir,  O.  Openings,  n,  are  formed  in  the  sleeve  or  box,  S, 
to  permit  access  of  the  lubricant  from  the  reservoir,  O,  to  the  journal,  J.  The 
rear  or  inner  end  of  the  sleeve,  S,  has  a  radical  flange,/,  and  the  hub,  N,  is 
secured  thereto  by  means  of  bolts,  b,  as  shown." 

The  sleeve  or  box,  S,  is  slipped  over  the  axle  journal,  and  secured 
thereto  by  means  of  a  pin  and  washer  or  a  screw-nut;  and  the  axle 
journal  and  sleeve,  thus  united,  are  inserted  in  the  hub,  and,  by 
means  of  the  bolts,  h,  passing  through  the  fiange,  /,  of  the  sleeve,. 
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into  the  bub,  the  wheel  is  held  in  place  on  the  axle.     After  thas  de> 
scribing  his  improvement,  the  patentee  declares : 

"By  constructing  journal-box  and  hub,  and  connecting  them  in  the  man- 
ner shown  and  described,  I  secure  freer  circulation  and  access  of  oil  to  the 
journal,  and  adapt  the  wheel  to  be  removed  from  the  axle  with  greater  con- 
venience." 

Then  follow,  first,  a  disclaimer,  and  then  the  claims,  in  these 
words : 

"I  do  not  claim  a  car-wheel  provided  with  a  detachable  cap  or  oil-cup,  nor 
the  employment  of  a  perforated  journal-box  in  connection  therewith;  but 
what  I  claim  is  (1)  the  combination  with  the  hub,  N,  having  chamber,  O, 
and  oil-passages,  g,  in  its  front  inner  bearing,  h,  and  the  oil-holding  cap, 
A>,  of  the  box,  S,  having  the  perforations,  n,  all  as  shown  and  described, 
whereby  the  lubricant  has  free  circulation  around  said  box,  and  access  to  the 
journal,  as  specified.  (2)  Tlie  combination  with  the  hub,  N.  of  the  journal- 
box,  S,  having  the  radical  flange,  /,  and  the  screw-bolts,  b,  as  shown  and 
described,  for  the  purpose  specified." 

The  defendants'  car-wheel,  which  is  made  nnder  letters  patent 
granted  on  November  3,  1880,  to  J.  N.  Watt,  differs  from  the  Statz 
wheel  in  these  two  important  particulars,  viz. :  First,  the  cap  or  oil- 
oup  is  made  separate  and  distinct  from  the  bub  or  body  of  the  wheel, 
and  is  detachable  therefrom;  and,  secondly,  the  journal-box  is  not 
removable,  bnt  is  oast  solid  or  integral  with  the  hub  or  body  of  the 
wheel.  This  construction  is  so  unlike  that  described  by  Statz  that  it 
is  conceded  not  to  come  within  the  scope  of  his  second  claim.  It  is, 
however,  most  earnestly  contended  that  it  infringes  his  first  claim. 
But  what  does  that  claim  cover?  Certainly  not  the  self -lubricating 
principle  applied  to  cartwheels,  for  that  was  old.  Confessedly,  Btutz' 
invention  was  merely  an  improvement  in  a  well-known  class  of  wheels 
having  oil-chambers  from  which  the  lubricant  is  supplied  to  the  bear- 
ing surfaces,  and  his  specification  throughout  is  only  explanatory  of 
bis  particular  mode  of  constructing  and  connecting  the  hub  and 
journal-box.  And  then  we  have  him  expressly  disclaiming  "a  oar- 
wheel  provided  with  a  detachable  cap  or  oil-cup."  With  such  a  spec- 
ification, and  on  the  heels  of  such  disclaimer,  a  carefully  limited  claim 
would  naturally  follow.  And  such  is  the  claim  under  consideration. 
Whether,  in  view  of  the  state  of  the  art  as  shown  by  the  prior  pat- 
ents, any  broader  claim  was  allowable,  is  a  debatable  question,  which 
it  is  not  necessary  to  consider. 

Turning  to  the  claim  as  made,  it  is  found  to  be  for  a  combination 
of  two  constituent  parts, — one  being  "the  hub,  N,  having  chamber, 
0,  and  oil  passages,  g,  in  its  front  inner  bearing,  h,  and  the  oil- 
holding  cap,  A';"  and  the  other  being  "the  box,  S,  having  the  perfo- 
rations, n,"  ''all  as  shown,  and  described."  This  language  is  unmis- 
takable. The  limitations  thereby  imposed  are  in  perfect  keeping 
with  the  scope  of  the  specification,  and  I  do  not  perceive  any  modi- 
fying effect  in  the  added  words,  "whereby  the  lubricant  has  free 
circulation  around  said  box,  and  access  to  the  journaL*    IJnder  the 
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first  claim,  Ihen,  the  patented  combination  is  of  the  recessed  hnb, 
having  the  cap  or  oil-holding  cap  in  a  single  casting  with  the  remov- 
able sleeve  or  journal-box. 

This  interpretation  being  in  accordance  with  the  plain  words  of 
the  claim,  it  wonld  not  be  a  sound  ol)jection  thereto,  even  were  it 
tme  that  the  effect  would  be  to  leave  no  independent  subject-matter 
npon  which  the  second  claim  could  operate.  In  fact,  however,  the 
second  claim  has  a  third  component  in  "the  serew-bolts,  b." 

I  am  of  opinion  that  the  wheels  manufactured  by  the  defendants 
do  not  infringe  either  of  the  claims  of  the  Stntz  patent. 

Let  a  decree  be  drawn  dismissing  the  bill,  with  costs. 


La  Btte  r.  Westebn  Elbctbic  Co. 
(Oireuit  Oourt,  8.  D.  N«d  York.    July  10, 1886.) 

1.    PATBST — CliAIM— CONBTBUCnON  Aim  EXTRNT  OF. 

A  clause  ia  the  application  for  a  patent,  immediately  associated  with  the 
claim,  either  preceding  it  or  following  it,  and  unmistakably  designed  to  state 
what  the  inventor  intended  to  secure  to  himself  by  the  patent,  and  to  include 
in  his  claim,  should  be  construed  as  a  part  of  the  claim, "  and  covered  by  the 
patent. 

8.  Saiib— Telbokaph  Kkt— Sousdmi— Tormonal  SPHiua— Ikfringesibnt— In- 
jmicnoM. 

E.  obtained  a  patent  for  an  improvement  in  "telegraph  transmitters." 
There  were  four 'specifications  in  tne  claim,  in  each  of  which  the  Invention 
was  described  as  a  combination,  in  a  telegraph  key,  of  a  torsional  spring,  by 
means  of  a  flat  strip  of  metal,  with  a  lever  fulcrumed  upon  it,  etc.;  and  in  the 
preceding  clause  oi  the  application  it  was  stated  that  the  inventor  "did  not 
limit  himself  to  telegraph  keys  only,  *  *  *  as  it  was  equally  applicable 
to  relays  and  sounders. "  The  defendant  appropriated  and  used  K's  combina- 
tion, and  the  whole  of  It,  in  the  sounder.  Eeld,  that  the  patent  covered  the  com- 
bination when  used  in  a  sounder,  and  not  its  use  in  a  key  only;  and  that  the 
defendant's  instrument  was  an  infringement,  and  that  the  complainants  were 
entitled  to  ai)  injunction. 

In  Equity.    Infringement. 
Briesen  dk  Steele,  for  complainant. 
George  P.  Barton,  for  defendant. 

Bbown,  J.  The  complainant  moves  upon  the  bill  and  affidavits 
for  a  preliminary  injunction  to  restrain  the  defendant  from  an  al- 
lied infringement  of  patent  No.  270,767,  dated  January  16,  1888, 
issued  to  Edgar  A.  Edwards,  under  whom  the  plaintiff  claims  for  an 
"improvement  in  telegraph  transmitters."  The  defendant  sets  up — 
First,  want  of  novelty ;  and,  second,  that  the  defendant's  instrument 
is  not  within  the  scope  of  the  patent  as  shown  by  the  "claim." 

The  application  in  the  Edwards  patent  states  as  follows : 
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"Jliy  Invention  relates  to  telegraph  keys  or  instruments,  nsed  for  transmit- 
ting telegrapbio  signals,  and  is  an  improvement  on  the  well-known  Morse 
key,  being  in  substituting  for  the  trunnions  or  pivots  upon  which  the  lever 
vibrates  a  torsional  spring  or  strip  of  metal." 

The  instrament  figured  and  desoribed  in  the  patent  is  the  key 
used  for  sending  telegraphic  messages.  The  defendant's  instra- 
ment, which  is  alleged  to  be  an  infringement,  is  a  "sounder,"  asedat 
the  other  end  of  the  oircuit  to  make  the  message  known  through 
the  ear  of  the  operator  there.  The  former  is  worked  by  the  finger 
of  the  operator  in  pressing  one  end  of  the  key  downward.  As  soon 
as  the  pressure  is  removed,  the  torsional  spring  again  raises  that 
end  of  the  lever,  and  the  current  is  thus  opened  and  shot.  In  the 
sounder  the  lever  is  worked  by  the  attractive  force  of  a  small  elec- 
tro-magnet, exerted  upon  an  armature  attached  to  and  crossing 
the  under  side  of  the  lever  at  right  angles,  and  serving  to  draw  it 
down  whenever  the  current  is  in  motion.  This  downward  movement 
causes  the  metallic  point  near  the  end  of  the  lever  to  strike  against 
the  stop  below  it,  and  to  make  the  tick,  or  sound,  that  gives  this  in- 
strument its  name.  As  soon  as  the  current  is  interrupted,  the  tor- 
sional spring  in  the  defendant's  instrument,  aided  also  by  a  retractile 
spring,  operates  to  raise  the  lever,  as  in  the  key  worked  by  the  fin- 
ger, without  the  additional  spring.  The  sounder's  lever  thus  raised 
strikes  the  upper  stop,  and  by  these  two  motions  the  sounds  are  made 
that  are  equivalent  to  the  dashes  and  spaces  in  the  written  strip,  and 
indicate  the  message  to  the  expert  operator  without  the  use  of  writ- 
ing. As  the  bar  of  the  sounder  is  heavier,  and  does  not  project  beyond 
the  fulcrum,  the  torsional  spring  used  in  the  sounder  is  aided  by  a 
small  coil  attached  to  the  lever  that  works  as  a  retractile  spring,  the 
same  as  previously  used  in  the  key  and  sounder.  In  the  key  with  the 
Edwards  combination  this  coil  is  dispensed  with. 

The  use  of  a  torsional  spring  by  means  of  a  flat  strip  of  metal  se- 
cured at  both  ends  is  not,  indeed,  wholly  new.  It  appears  to  have 
been  devised  for  use  in  certain  parts  of  clock-work  some  15  years 
ago,  bat  to  what  extent  actually  used  does  not  appear.  It  is  not 
shown,  however,  to  have  been  previously  applied  in  the  manner  de- 
signed in  this  patent;  nor  in  combination  with  a  lever,  or  bar,  fal- 
cramed  upon  the  metallic  strip,  and  designed  to  serve  at  once  as  a 
torsional  spring  and  as  a  substitute  for  the  use  of  pivots  or  trunnions, 
with  or  without  retractile  springs.  It  is  this  combination  that  is  pat- 
ented. It  is  evidently  useful,  economical,  and  valuable.  As  a  com- 
bination, it  was  new ;  and,  in  my  judgment,  the  patent  is  valid. 

An  inspection  of  the  sounder  in  question  leaves  no  doubt  that  it 
embodies  the  Edwards  invention,  nor  that  it  appropriates  his  com- 
bination, and  the  whole  of  it.  The  bar  of  the  defendant's  sounder  is 
a  lever,  which  is  f  ulcrumed  upon  a  metallic  strip,  constrncted,  shaped, 
and  adjusted  in  precisely'the  same  manner,  and  performing  precisely 
the  same  mechanical  functions,  that  the  patented  combination  per- 
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forms  in  the  key.  It  is  the  identical  Edwards  combination.  The  re- 
tractile spring  used  in  the  sounder  is  immaterial,  since  that  is  merely 
used  in  addition  to  the  torsional  spring.  That  patent  expressly 
states  that  the  combination  may  be  used  with  or  without  retractile 
springs.  The  Edwards  combination  is  used,  as  I  have  said,  in  its 
entirety ;  and  the  sounder  is  therefore  an  infringement,  unless  the 
scope  of  the  Edwards  patent  is  so  much  narrower  than  his  invention 
as  to  cover  his  combination  only  when  it  is  used  in  the  key  at  the 
end  of  the  circuit  from  which  the  current  is  sent,  and  not  when  it  is 
used  in  the  sounder  at  the  other  end  of  the  circuit,  where  the  mes- 
sage is  received.  The  determination  of  this  question  depends  upon 
the  construction  that  should  be  given  to  the  language  of  the  patent, 
and  particularly  to  the  claim. 

In  the  application  for  the  patent,  the  inventor,  after  describing  the 
diagrams,  the  uses,  and  the  advantages  of  the  invention,  proceeds  as 
follows : 

"I  do  not  limit  myself  to  the  application  of  toi-sional  springs  to  telegraph 
keys  alone,  as  it  is  obvious  the  torsional  strip  or  spring  may  be  applied  to 
other  electrical  instruments.  Thus,  it  may  replace  the  pivots  or  trunnions  of 
the  relay  and  sounder.  I  claim,  (1)  in  a  telegraph  key,  the  combination  with 
the  circuit-breaking  lever  of  a  torsional  spring,  upon  which  said  lever  is  ful- 
crumed,"  etc.,  "substantially  as  described.  *  *  *  (3)  The  combination, 
in  a  telegraph  key,  of  the  lever  f  ulcrumed  upon  the  torsional  spring  with  the 
adjusting  screws,  H,  II',  for  regulating  the  amplitude  of  the  lever  movement, 
and  the  retractile  resistance  of  the  torsion  spring,  substantially  as  described." 

Items  2  and  4  in  the  claim  are  not  materially  different,  as  respects 
this  controversy,  from  the  first  item, in  the  claim.  In  each  of  the 
four  specifications  above  quoted  the  combination  is  stated  to  be  *'in  a 
telegraph  key."  In  all  except  the  third  item  the  language  is :  "In 
a  telegraph  key,  the  combination  with  the  circuit-breaking  lever  of  a 
torsional  spring,"  etc.  As  the  patent  is  for  a  combination,  and  as 
the  sounder  has  no  "circuit-breaking  lever,"  the  defendant's  instru- 
ment does  not  make  use  of  that  element  of  the  combination;  and 
therefore,  by  numerous  decisions,  it  is  not  an  infringement  of  the 
patent  so  far  as  the  patent  rests  upon  the  first,  second,  and  fourth 
specifications  of  the  claim.  Fay  v.  Cordesman,  109  U.  S.  408;  S.  C. 
3  Sup.  Ct.  Eep.  236;  Skepard  v.  Carrigan,  116  U.  S.  593,  597;  B. 
C.  6  Sup.  Ct.  Rep.  493. 

The  third  item,  however,  omits  any  reference  to  "a  circuit-breaking 
lever,"  and  claims  "the  combination,  in  a  telegraph  key,  of  the  lever 
falemmed  upon  the  torsional  spring  with  the  adjusting  screws,  H, 
W,"  etc.  The  paragraph  immediately  preceding  the  four  specifica- 
tions of  the  claim  above  quoted  expressly  states,  however,  that  tho 
inventor  does  "not  limit  himself  to  the  application  of  the  torsional 
spring  to  telegraph  keys  alone."  "It  may  replace,"  he  says,  "the 
pivots  or  trunnions  of  the  relay  and  sounder."  This  is  the  precise 
application  and  use  of  the  invention  that  the  defendant  is  now  mak« 
ing. 
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The  defendant  insists  that  the  "sonnder"  is  not  a  "telegraph  key  ;* 
and  that  inasmuch  as  the  patent  is  for  the  combination  "in  a  tele- 
graph  key,"  the  ose  of  the  same  combination  in  a  "soander"  is  not 
an  infringement.  The  rule  enunciated  in  the  case  of  Railroad  Co.  v. 
Mellon,  104  U.  S.  112, 118,  is  claimed  to  be  applicable,  viz.,  that  "the 
scope  of  letters  patent  should  be  limited  to  the  invention  covered  by 
the  claim,  and  though  the  claim  may  be  illustrated,  it  cannot  be  en- 
larged, by  the  language  used  in  other  parts  of  the  specification."  In 
that  case,  however,  the  thing  invented  and  described  was  different 
from  the  thing  claimed  to  be  an  infringement;  and  the  court  say: 
"The  claim,  so  far  from  covering  an  angular  flange  upon  the  wheel, 
expressly  excludes  such  a  flange,  and  embraces  only  a,  flange  with  a 
curved  or  rounded  corner." 

In  this  case  the  exact  combination  invented  and  described  in  the 
claim  is  appropriated  in  the  defendant's  sounder.  Is  it  to  be  ex- 
cluded as  not  covered  by  the  patent,  merely  because,  in  the  foar 
numbered  specifications  of  the  clayu,  the  combination  is  described  as 
existing  in  a  "telegraph  key,"  although  the  use  of  the  combination 
in  a  "sonnder"  is  clearly  intended  to  be  covered  by  the  language  of 
the  preceding  clause  ?  I  think  not.  There  is  nothing  in  this  sounder 
that  is  excluded  by  the  third  specification,  as  is  the  case  of  Railroad 
Co.  V.  Mellon,  fupra.  What  is  patented  under  the  third  specification 
is  not  a  telegraph  key,  nor  is  the  key  described  as  any  part  of  the  com- 
biqation.  What  is  patented  is  simply  a  "combination  of  the  lever 
f  ulcrumed  upon  a  torsional  spring  with  Adjusting  screws,  for  regulat- 
ing the  amplitude  of  the  lever  movement,"  etc.,  although  this  combi- 
nation is  stated  to  be  "in  a  telegraph  key."  The  key  exhibits  the 
combination  patented.  It  is  not  the  mere  use  of  this  combination  in 
a  key  only,  that  is  patented.  It  is  the  combination  itself,  and  the 
combination  only,  that  is  the  essential  thing,  and  the  thing  patented; 
and  that  combination  is  used  in  this  sonnder. 

In  the  original  application  the  claim  was  for  "a  telegraph  key," 
etc.  This  claim  was  disallowed  at  tlie  patent-office,  with  the  follow- 
ing memorandum :  "Descriptive  matter  not  clear;  claims  are  in  bad 
form,  being  for  arrangement  of  a  key-lever,  instead  of  a  combination 
of  parts  or  elements."  The  same  clauses  referring  to  the  relay  and 
sounder  were  in  the  original  application.  From  this  it  is  clear  thai 
the  patent-office  understood  the  original  application  to  be  for  an  "ar- 
rangement of  a  key-leoer,"  and  declined  to  grant  a  patent  in  that 
form,  because  a  key-lever  was  not  the  true  thing  invented;  while 
they  did  intend  to  grant  a  patent  for  a  certain  "combination  of  parts 
or  elements,"  i.  e.  the  combination  of  certain  parts  or  elements  that 
existed  in  the  key  referred  to,  but  not  the  key  itself,  nor  the  key  as  a 
part  of  the  combination,  nor  the  combination  when  existing  in  a  kej 
only,  nor  the  mere  use  of  the  oombiuation  in  a  key. 

The  statute  (Bev.  St.  §  4888)  requires  that  the  inventor  "shall  par- 
ticularly point  out,  and  distinctly  claim,  the  part,  improvement,  or 
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oombination  which  he  claims  as  his  invention  or  discovery."  What- 
«ver  the  inventor  does  clearly  point  out  as  his  invention,  and  what- 
ever the  application  does  clearly  show  that  the  inventor  intends  to 
claim  as  his,  shonld,  as  it  seems  to  me,  be  deemed  a  part  of  bis 
«laim,  when  found  in  immediate  connection  with  the  specifications 
of  his  claim.  There  is  no  arbitrary  and  formal  division  of  the  ap- 
plication into  different  sections  required  by  law  that  demands  that 
language  naturally  indicative  of  the  inventor's  claim  and  intention 
shall  be  excluded  from  consideration  as  a  part  of  the  claim  under  the 
statute,  simply  because  it  is  not  found  in  a  particular  part  of  the 
application,  or  because  it  does  not  follow  the  words  "I  claim;"  nor 
is  it  necessary  to  u^e  the  word  "claim."  Any  language  that  does 
-clearly  and  unmistakably  indicate  that  the  inventor  intends  to  secure 
to  himself  the  benefit  of  a  certain  use  of  his  invention,  when  the  ex- 
pression is  used  in  immediate  connection  with  the  words  "I  claim," 
though  preceding  those  words,  ought,  as  it  seems  to  me,  to  be  as 
much  regarded  as  a  part  of  his  claim,  in  the  statutory  sense,  as  the 
words  that  follow;  because  it  is  clear  that  the  preceding  words  clearly 
appear  to  qualify  and  explain  what  follows,  and  because  the  intent 
both  of  the  statute  and  of  the  inventor  would  otherwise  be  thwarted. 
Any  perfectly  clear  expression  of  what  the  inventor  intends  to  se- 
•enre  to  himself,  in  immediate  connection  with  the  claim,  is  vir- 
tually n  part  of  the  claim.  The  I'easons  for  confining  the  patent  to 
the  "claim,"  viz.,  because  the  inventor  is  presumed  to  intend  to  ded- 
icate to  the  public  so  much  of  his  invention  as  he  does  not  claim,  and 
because  the  patent-office  is  presumed  to  intend  to  grant  the  patent 
for  only  what  is  claimed,  have  no  application  to  such  a  case. 

It  is  impossible,  as  it  seems  to  me,  to  read  the  inventor's  language 
in  this  application  without  perceiving  that  he  intends  to  secure  to 
himself  the  benefit  of  his  invention  when  used  in  a  relay  or  sounder, 
as  much  as  when  used  in  a  technical  "key."  No  one  could  imagine 
from  the  language  of  the  application  that  the  inventor  intended  to 
abandon  to  the  public  the  use  of  his  invention  in  the  sounder.  He 
states  expressly  that  he  "does  not  limit  himself  to  the  application  of 
torsional  springs  to  telegraph  keys  alone,  as  it  is  obvious  the  torsional 
strip  or  spring  may  be  applied  to  other  electrical  instraments.  Thus, 
it  may  replace  the  pivots  and  trunnions  of  the  relay  or  sounder."  If 
ibis  clause  had  followed  the  four  items  specifying  his  claim,  no  one 
would  hare  seriously  contended  that  it  was  not  a  part  of  the  claim, 
and  applicable  to  a  sounder.  This  clause  immediately  precedes  the 
words  "I  claim,"  and  shows  conclusively  what  is  intended  to  be  in- 
■cluded  in  the  claim  and  the  patent.  I  see  no  good  reason  for  any 
different  construction  simply  because  this  clause  precedes  those  items 
instead  of  following  them.  The  intent  is  equally  clear  in  either  case, 
and  in  either  the  clause  should  therefore  be  regarded  as  a  part  of  the 
«laim,  and  as  explaining  its  meaning,  application,  and  extent.  This 
part  of  the  claim  stands  precisely  as  it  was  in  the  original  applica- 
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tion.  No  objection  was  taken  to  it  in  the  patent-ofiQoe.  There  is  no 
reason,  therefore,  to  suppose  that  a  more  limited  patent  was  intended 
by  that  office,  since  the  inventor's  intent  is  perfectly  clear. 

Again,  in  the  third  specification  of  the  claim,  the  element  of  a  "cir- 
cuit-breaking lever"  is  omitted.  In  a  "key,"  strictly  so  called,  this  lever 
is  always  a  circuit-breaking  lever.  The  insertion  of  this  third  item 
in  the  claim  in  which  that  element  is  omitted  indicates  clearly,  there- 
fore, that  this  third  item  was  intended  to  extend  the  claim  beyond 
circuit-breaking  levers,  i.  e.,  beyond  the  particular  kind  of  key  nsed 
for  sending  off  the  message,  and  to  apply  the  claim  to  other  levers, 
whenever  they  made  use  of  this  combination;  and  the  preceding 
clause  clearly  specifies  what  those  other  levers  might  be,  viz.,  sound- 
ers, relays,  etc.  The  sounder,  although  not  a  "key"  in  technical 
strictness,  works  in  the  same  way,  and,  in  a  general  sense,  it  operates 
as  a  key  for  the  delivery  of  the  message  to  the  operator  that  listens 
to  it,  just  as  the  instrument  at  the  other  end  operates  as  a  key  in 
sending  the  message  forward.  Both  instruments  are  equally  "tele- 
graphic transmitters,"  which  are  described  as  the  subjects  of  the  in- 
vention, the  sounder  being  the  last  instrument  used  in  the  transmis- 
sion of  the  message. 

The  fact  that  the  machine  in  which  a  patented  combination  is  used 
is  a  di£ferent  machine  from  that  in  which  the  combination  was  first 
described,  is  not  a  valid  defense  in  a  suit  for  infringement,  where  the 
combination  patented  is  only  a  part  of  the  machine  described.  This 
is  illustrated  by  the  case  of  RoweU  v.  Lindsay,  113  U.  S.  97,  S.  C.  5 
Sup.  Gt.  Bep.  507,  where  the  combination  patented  was  for  "an  im- 
provement in  a  cultivator,"  and  the  infringement  alleged  was  in  "a 
sowing-machine."  Had  the  differences  in  the  machines  been  deemed 
material,  that  would  have  sufficed  to  dispose  of  the  case.  That,  how- 
ever, was  evidently  not  the  view  of  the  court.  Instead  of  that,  a 
laborious  consideration  of  the  mechanical  equivalency  of  one  of  the 
elements  used  was  entered  into,  and  furnished  the  ground  on  which 
the  case  was  decided. 

The  case  of  Zinn  v.  Weiss,  7  Fed.  Bep.  914,  seems  to  be  analogous 
to  the  present,  though  that  case  was  less  strong  for  the  inventor. 
There  the  invention  described  was  of  a  metallic  plate  to  be  nsed  as  a 
fastener.  The  language  of  the  claim  was  for  "an  improved  clothea- 
fastening  attachment,"  etc.,  while  the  defendant  used  the  same  fast- 
ening attachment  for  a  pocket-book.  The  same  point  here  taken  was 
raised  there,  and  it  was  held  to  be  an  infringement.  See,  also.  Reed 
V.  Chase,  25  Fed.  Bep.  91,  100 ;  Hobbie  v.  Smith,  27  Fed.  Bep.  656, 
659. 

In  Witians  v.  Denmead,  15  How.  342,  the  court  say: 

"It  is  generally  true  when  a  patentee  describes  a  mactiine,  and  then  claims 
it  as  described,  that  he  is  understood  to  intend  to  claim,  and  does  by  law  ac- 
tually cover,  not  only  the  precise  forma  he  has  described,  but  all  other  forms 
which  emlx>dy  his  invention.    *    «    *    Patentees  sometimes  add  to  their 
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dalma  Hn  express  declaration  to  the  effect  that  the  claim  extends  to  the  thing 
patented,  however  its  form  or  proportions  may  be  varied.  T%«  law  to  Inter' 
prets  t?u  cfoim  totthout  t?u  addition  of  thorn  toorda. " 

The  defendant's  instrnment,  in  the  form  of  a  "telegraph  transmit* 
ler"  called  a  "soander,"  appropriates  and  embodies  the  invention 
elearly  intended  to  bie  secured  to  the  inventor  under  this  patent. 
Looking  at  all  the  language  of  the  application  that  is  designed  to  set 
forth  the  extent  of  the  inventor's  patent,  and  what  he  intends  to  se- 
eure  by  it,  as  oonstitnting  his  claim,  it  is  clear  that  the  claim  includes 
the  combination  when  ased  in  a  sonnder.  So  far  as  respects  the  nse 
oi  this  combination,  the  sounder  is  the  equivalent  of  the  technical 
key ;  for  the  combination  operates  precisely  alike  in  each.  All  the 
merits,  as  it  seems  to  me,  are  therefore  with  the  complainant,  and 
the  injunction  moved  for  should  be  allowed. 


CaHsouDATBD  Fboit  Jab  Co.  v.  Bbulaibs  Staupiro  Co.* 

{CKreuit  Oovrt,  8.  D.  Ohio.  B.  D.    June  8, 1886.) 

1.  Patbsts  tos  Invshtions— iNYBirnoir— iKVAUcnr  of  RsiBsirB. 

Reiuued  letters  patent  Xo.  9,909,  of  October  85, 1881,  to  the  Conaolidatad 
Fruit-Jar  Company,  as  assignee  of  Levis  R.  Boyd,  the  original  being  No. 
88.439,  of  March  80,  1869,  for  improved  mode  of  preventing  corrosion  of  me- 
tallic caps,  are  void  for  want  of  inyention  over  the  Taylor  Si  Hodgetts  patent, 
No.  117,238,  of  July  18, 1871,  for  caps  for  preserve  Jars. 

8.  Sakb — Combination  of  Old  Deyicbs — Inybntion. 

A  claim  for  "the  new  article  of  manufacture,  consisting  of  a  screw-cap  for 
fruit-Jars  and  analogous  uses,  made  of  them,  soft  metal,  wiui corrugated  screw- 
threads  In  it,  and  having  combined  with  it  a  separate  plate  or  partial  Uning  of 
glass,  or  its  equivalent,  permanently  secured  therein,  substantially  in  the 
manner  and  for  the  purpose  set  forth, "  does  not  disclose  a  patentable  inven- 
tion, in  view  of  prior  patents,  which  showed  all  the  separate  elements  of 
the  claim,  and  all  that  patentee  did  was  to  combine  the  old  screw-cap  of 
one  with  the  old  lining-plate  of  another, 

IL  Samk — Ikpsovembnt— Patkntability. 

Although  a  patented  device  may  be,  as  evidenced  by  pnbllo  favor  and  ex- 
tensive use,  an  improvement  on  all  older  devices,  the  question  is  whether  it 
is  a  patentable  improvement. 

In  Equity. 

Cauaten  Brmone,  W.  O.  Wilter,  W.  H.  Kenyan,  and  A.  T.  Ourlits, 
for  complainant. 

Geo,  W.  Dyer  and  Lytander  HiU,  for  defendant. 

Baqb,  J.  The  opinion  read  at  Cincinnati,  (27  Fed.  Bep.  377,) 
shortly  after  the  hearing  of  this  cause,  that  the  Taylor  &  Hodgetta 
patent  is  invalid  because  of  abandonment  to  the  pablio  prior  to  the 
issue  of  the  patent,  leaves  the  Boyd  patent  to  be  considered  within 

*8ea  note  at  end  of  ease. 
Bdltod  by  Charles  C  Linthicum,  Esq..  of  the  Chicago  bar. 
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limits  80  narrow  that  it  is  not  necessary  to  enter  upon  the  discussion 
of  many  of  the  points  argned  in  the  briefs  of  counsel,  or  orally  at  the 
hearing.  The  court  adopts  the  statement  of  complainant's  counsel 
that  the  Taylor  &  Eodgetts  p&tent  covers  broadly  the  porcelain-lined 
fruit-jar  caps  made  and  sold  by  the  defendants,  and  the  Boyd  patent 
covers  certain  modifications  in  said  caps.  Unless,  therefore,  the  Boyd 
cap  is  a  patentable  improvement  upon  the  Taylor  &  Hodgetts  cap, 
the  Boyd  patent  is  invalid,  and  we  need  not  inquire  whether  it  was 
anticipated  by  other  caps  in  evidence,  and  referred  to  in  argument. 

The  claim  of  the  Taylor  &  Hodgetts  patent  is  for  "the  combina- 
tion, with  the  cap  or  cover  of  a  fruit-jar  or  other  vessel,  of  a  separate 
plate,  lining,  disk,  or  shield  of  glass,  porcelain,  or  other  equivalent 
incorrodible  material,  substantially  as  and  for  the  purposes  described." 
The  object  of  the  invention,  as  set  forth  in  the  specification,  is  to  pro- 
vide a  remedy  for  the  corrosion  of  the  cap  or  cover  by  the  action  upon 
it  of  the  contents  of  the  vessel ;  and  the  improvement  is  described  as 
the  combination,  with  a  cap  or  cover  made  of  any  suitable  metal,  of  a 
separate  plate  or  lining  of  incorrodible  material,  in  such  a  manner 
that  when  the  cap  or  cover  is  in  place  upon  the  jar  or  vessel  the  in- 
corrodible material  shall  be  interposed  between  the  contents  of  the 
vessel  and  that  portion  of  the  cap  or  cover  npon  which  the  acids 
would  otherwise  act,  and  thereby  prevent  corrosion,  and  the  injurious 
consequences  resulting  therefrom,  referred  to  in  the  specification. 

In  the  drawings  accompanying  and  forming  part  of  the  specifica- 
tion is  the  form  of  cap  which  was  made  by  Taylor  &  Hodgetts,  and 
described  in  their  original  application  of  March  26,  1856.  But  it  is 
to  be  remarked  that  this  is  presented  only  as  "a  form  of  metallic  cap 
in  which  the  invention  may  be  successfully  used ;"  and  the  specifica- 
tion adds :  "It  may,  however,  be  of  any  other  convenient  form,  and 
it  may  be  constructed  in  any  suitable  mode,  either  by  casting  or 
otherwise,"  and  the  claim  is  so  broad  as  to  include  this  generalization 
in  the  specification.  It  is  of  soft  metal,  and  is  a  screw  cap' or  cover 
for  tin  cans,  which  were  then  used  for  preserving  fruits.  The  plate 
of  incorrodible  material,  it  is  said,  may  be  combined  with  the  cap  in 
any  convenient  way.  The  method  described  is  to  construct  the  cap 
so  as  to  form  a  rim  around  the  inner  face  slightly  deeper  than  the 
thickness  of  the  plate  or  shield,  and  then,  after  placing  the  plate  or 
shield  within  the  rim,  to  burnish  the  latter  in  any  convenient  manner 
down  over  the  edge  of  the  plate  or  shield,  so  as  to  securely  attach  it 
to  the  cap.  The  cap  shown  in  the  drawings  is  not  suitable  for  glass 
jars.  It  has  its  screw-threads  on  the  outside,  adapted  to  take  into 
internal  screw-threads  in  the  neck  of  the  c^n,  whereas  caps  for  glass 
jars  have  internal  screw-threads,  adapted  to  take  into  threads  on  the 
outside  of  the  neck  of  the  jar;  and  the  metal  of  the  cap  for  a  glass 
jar  must  be  thin  and  soft,  with  corrugated  screw-threads  flexible 
enough  to  adapt  themselves  to  the  irregularities  of  the  Bcrew-thre4;.da 
on  the  outside  of  the  neck  of  the  jar. 
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The  claioi  of  the  Boyd  reissued  patent  is  for  "the  new  article  of 
manufacture,  consisting  of  a  screw-cap  for  fruit-jars  and  analogous 
□ses,  made  of  thin,  soft  metal,  with  corrugated  screw-threads  in  it, 
and  having  combined  with  it  a  separate  plate  or  partial  lining  of 
glass,  or  its  equivalent,  permanently  secured  therein,  substantially  in 
the  manner  and  for  the  purpose  set  forth." 

Beferring  to  the  specification,  we  find  that  the  screw  cap  "is  made 
of  thin,  soft  metal,  so  as  to  be  capable  of  adapting  itself  to  the  ir> 
regularities  which  are  found  in  ordinary  fruit-jars,"  which  at  the 
date  of  Boyd's  original  patent,  were  rapidly  superseding  metallic  cans 
for  the  preservation  of  fruit;  "and  is  provided  with  corrugated  screw- 
threads,  and  should,  preferably,  be  manufactured  of  the  same  ma- 
terial,  and  in  the  same  shape  and  manner,  as  the  well-known  caps 
used  with  the  so-called  '  Mason  jar.'  "  Into  the  top  of  this  cap  the 
lining-plate  of  glass  or  other  incorrodible  material,  of  any  desired 
thickness,  and  of  any  preferred  cross-section,  is  closely  fitted  to  the 
under  side  of  the  head  or  top  of  the  cap,  a  slight  shoulder  to  secure 
it  firmly  in  place  being  preferably  spun  in  the  caps  near  its  head  or 
top;  or,  the  specification  states  "it  may  be  retained  in  position  in 
any  other  convenient  way,  but  it  should  be  so  secured  as  to  form  a 
permanent  part  of  the  cap." 

That  this  was  an  improvement  on  the  Taylor  &  Hodgetts  cap  is 
evidenced  by  the  fact  that  it  came  into  public  favor,  and  was  exten- 
sively sold,  and  that  it  has,  in  all  the  years  that  have  followed,  held 
its  place  as  a  leading  cap  in  the  market,  while  there  has  been  no  de- 
mand for  the  Taylor  &  Hodgetts  cap.  But  the  question  is  whether 
it  was  a  patentable  improvement.  The  use  of  a  non-corrodible  lining 
was  not  new  with  Taylor  &  Hodgetts.  It  is  shown  in  the  patent 
granted  to  B.  W.  Lewis,  February  12, 1856.  The  lining  there  was  tin, 
but  that  is  not  a  material  difference.  It  was  tin  in  the  cap  described 
in  the  original  application  of  Taylor  &  Hodgetts.  The  English  letters 
patent  to  Betts  &  Stocker,  granted  in  1844.  describe  thin  flexible 
metal  close-tapped  screw-caps,  with  separate  stoppers  or  covers  of 
glass;  and  J.  E.  Ghasia's  patent,  October  27,  1857,  shows  and  de- 
scribes a  dcrew-cap  of  thin  metal,  spun  to  shape,  and  identical  in  all 
respects,  except  the  glass  lining,  with  the  fruit- jar  caps  made  and 
sold  inthe  market  under  the  Boyd  patent.  Boyd's  improvement  on 
the  Taylor  &  Hodgetts  cap  consisted  in  combibing  the  screw-cap  of 
Chase  with  the  glass  lining-plate  of  Taylor  &  Hodgetts,  which  was 
the  equivalent  of  Lewis'  tin  lining,  embodied  also  in  the  cap  de^ 
scribed  in  Taylor  &  Hodgetts'  original  application.  Now,  if  the  Cbase 
patent  and  Taylor  &  Hodgetts  patent  had  each  been  valid  and  in 
force  when  Boyd  made  his  improvement,  that  improvement  must 
have  been  held  to  be  nothing  more  than  an  ingenious  attempt  to 
evade  both  those  patents,  and  quite  within  the  range  of  the  skill  of  a 
competent  mechanic,  but  without  anything  of  invention,  and  there- 
fore not  patentable. 
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Beoent  rnlings  by  the  supreme  court  of  the  United  States  make 
this  proposition-  clear.  In  'Thompson  v.  Boisselier,  114  U.  8.  1,  8. 
G.  5  Sup.  Gt.  Bep.  1042,  it  was  beld  that  "it  is  not  enough  that  a 
thing  shall  be  new  in  the  sense  that  in  the  shape  or  form  in  which  it 
is  produced  it  shall  not  have  been  before  known,  and  that  it  shall  be  v 
useful ;  but  it  must,  under  the  constitution  and  the  statute,  amount 
to  an  invention  or  discovery."  See,  also,  Yale  Lock  Manufg  Co,  v. 
Oreenleaf,  85  0.  G.  386,  554,  S.  C.  6  Sup.  Ct.  Rep.  846,  to  appear 
in  117  tJ.  8.  In  the  case  of  Gardner  v.  Herz,  35  0.  G.  999,  8.  C.  6 
Sup.  Ct.  Rep.  1027,  (decided  May  10,  1886.)  the  supreme  court  held 
that  where  the  mode  of  construction  of  the  article  claimed,  the  ma> 
terial  employed,  the  form  after  construction,  and  the  purpose  for 
which  it  was  to  be  used,  had  been  described  separately  in  earlier 
patents,  although  the  article  itself  had  never  been  described  in  any 
single  patent,  and  to  that  extent  was  novel,  and  was  of  great  utility, 
it  did  not  require  invention  to  produce  it.  The  court  cites  with  ap- 
proval Saxhy  v.  Gloucester  Wagon  Co.,  7  Q.  B.  Div.  805,  which  was 
heard  before  Lord  Colekidge  and  Justices  Field  and  Bowkn,  in  which 
the  ruling  was  directly  in  point  upon  the  proposition  above  stated. 

I  therefore  hold  that  the  Boyd  patent,  reissued  to  the  complainant 
as  his  assignee,  was  invalid  for  the  reason  that  the  improvement 
therein  described  was  not  patentable. 

The  bill  will  be  dismissed,  at 'complainant's  cost. 

NOTE. 
NmeBy  and  TJliiily  at  Evidence  of  Invention. 

An  Increased  utility,  beyond  what  had  been  attained  by  devices  preTiomly  in  ose,  in 
cases  of  doubt,  is  usually  regarded  as  determining  the  question  of  invention.  Hollister 
V.  Benedict  &  Burnham  Manuf  g  Co.,  113  U.  S.  69 ;  S.  C.  6  Sup.  Ct.  Rep.  717,  (January  6, 
1885.) 

Tlie  fact  that  the  older  devices  were  not  used,  and  the  speedy  and  extensive  adoption 
of  the  patented  device,  supports  the  conclusion  of  novelty  in  the  latter.  Consolidated 
Valve  Co.  v.  Crosby  Valve  Co.,  113  U.  8.  167 ;  S.  C.  6  Sup.  Ct.  Kep.  613,  (January  19, 
1886.) 

It  is  not  enough  that  a  thing  shall  be  new,  in  the  sense  that  in  the  shape  or  form  in 
which  it  is  produced  it  shall  not  have  been  before  known,  and  that  it  sliall  be  useful ; 
but  it  must,  under  the  constitution  and  the  statute,  amount  to  an  invention  or  discov- 
ery.   Thompson  v.  Boisselier,  114  U  8.  1;  8.  C.  5  Sup.  Ct.  Rep.  1042,  (March  30.  1885.) 

If  the  prior  devices  were  unsuccessful,  and  the  improvementwhich  resulted  from  ih« 
use  of  the  patented  device  is  manifest,  there  can  be  no  doubt  that  the  making  of  the  lat- 
ter involved  invention.  Wallace,  J.,  Bogart  v. Hinds,  26  Fed.  Rep.  149,  (December  29, 
188.5.) 

Though  the  adjustment  of  the  different  parts  of  the  combination  was  novel,  and  the 
contbiiiation  as  an  entiretv  useful,  still,  if  it  exhibits  only  the  expected  skill  of  the  me- 
chanic's calling,  and  not  tne  creative  work  of  the  inventor,  it  is  not  patentable.  DxsB, 
J.,  Calkins  v.  Oshkosh  Carriage  Co.,  27  Fed.  Rep.  296,  (April,  1886.) 

"It  has  always  been  the  law  that  a  patentable  invention,  although  new  and  useful, 
ni'.(8t  be  the  result  of  something  more  than,  and  different  from,  mechanical  skill ;  but 
the  existence  of  novelty  and  utility  in  a  patented  thing  was  potent  in  the  detenuina- 
i.ion  of  the  question  of  its  patentability."  McCormlck  y.Seymour,  2  Blatchf.  240;  Fur- 
bash.v.  Cook,  2  Fisher,  288;  Judge  Shifmas,  in  Celluloid  Manuf  g  Co.  v.Conistock  & 
Cheney  Co.,  27  Fed.  Rep.  358,  who  also  said  that  the  decision  in  Hollister  v.  Benedict 
&  Burnham  Manuf 'g  &).  "makes  independent  evidence  of  the  existence  of  inventive 
skill,  apart  f)°om  in^renoes  of  such  existence  which  may  be  drawn  fhjm  novelty  and 
utility,  to  be  of  greater  importance  than  has  been  understood  heretofore."  April  2C 
1886. 
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^e  fSkCt  that  the  patented  device  went  at  onoe  into  anch  pnblto  nse  as  almost  to  sn- 
posede  older  devices  is  pregnant  evidence  of  novelty,  value,  and  usefulness;  and  this 
V  a  fitct  that  has  much  weight,  and  is  not  to  be  overlooked.  Nixok,  J.,  New  York  Belt- 
inK<&  Packing  Co.  v.  Magowan,  27  Fed.  Rep.  362,  (February  18,  188(j.) 

while  it  is  tme  that  the  utility  of  a  machine,  instrument,  or  contrivance,  as  shown 
by  the  ((eneral  public  demand  for  it,  when  made  known,  is  not  conclusive  evidence  of 
novelty  and  invention,  it  is  neverttieless  highly  persuasive  in  that  direction,  and,  in 
the  absence  of  pretty  conclusive  evidence  to  the  contrary,  will  generally  exercise  cun- 
trolUng  intlneQce.    Bdileb,  J.,  in  Hill  v.  Biddle,  27  Fed.  Kep.  560,  (April  30, 1886.) 

Where  an  old  device  or  machine  in  general  use,  with  acknowledged  serious  defects, 
which  have  long  been  endured  because  no  one  has  previously  discovered  a  means  of 
obviating  them,  is  taken  in  hand,  and,  by  changing  its  form  or  structure,  they  are  re- 
moved, and  a  different  and  improved  result  obtained,  it  may  safely  be  aflBrraed  that  the 
change  required  invention.  Where  the  improvement,  and  conse<juent  public  benefit,  is 
great,  very  little  evidence  of  invention  is  required.  Butleb,  J.,  in  Asiiius  v.  Alden,  27 
Fed.  Rep.  684 ;  citing  Smith  v.  Goodyear  Ck>.,  93  XT.  a  480 ;  Washburn  &  M.  Maniifg 
Co.  T.  Haish,  4  Fed.  Rep.  907;  Eppiuger  v.  Ricbey,  14  Blatchf.  307;  Isaac  v.  Abrams, 
34  O.  O.  862,  (May  13,  1886.) 

The  doctrine  that  independent  evidence  of  invention,  in  addition  to  evidence  of  nov- 
eltv  and  ntilitv,  is  required  to  support  a  patent,  reaffirmed  in  Yale  liOck  Manufg  Co. 
\.  Greenleaf,  117  U.  8.  554,  8.  C.  «  Sup.  Ct.  Rep.  840,  (March  16,  1886,)  and  in  Gardner 
Y.  Herz,  6  Sup.  Ct.  Rep.  1027,  (May  10,  1886.)  Cuabi.eb  0.  Lintuicdm. 

Chicago,  Jvly,  1886. 


Glabe  V.  Wilson. 
(Oireua  Court,  8.  D.  New  York.    July  18. 1886.) 

1.  Patkkts  tor  iNviarnoNs — BrpiRATioN— Adaptatton  of  Fobkion  Patext 

— When  it  will  Expire  —  Clark's  Patent  for  Improveheht  dt  Cokru- 
SATED  Iron  Shdtters. 

A  patent  which  is  a  mere  adaptation  of  a  foreign  patent  expires  in  this 
country  at  the  same  time  with  the  foreign  patent,  (16  St.  at  I^arge,  870;  Rev. 
Bt.  §  4887;)  and  patent  No.  137,596,  dated  April  8,  1878,  for  an  improvement 
in  corrugated  iron  shutters  by  applying  soft  material  thereon  to  deaden 
sound,  is  amenable  to  this  rule. 

2,  Sake— Ihfroybkent  to  Take  Patent  Out  of  Operation  of  the  Statute. 

Clark's  patent.  No.  137,596,  daled  April  8, 1878,  for  an  improvement  in  cor- 
rugated metallic  iron  shutters  by  the  application  of  soft  material  to  deaden 
sound,  is  an  adaptation  of  a  foreign  patent,  and  a  slight  modification  therein, 
whereby  such  soft  material  is  fastened  at  intervals,  instead  of  at  the  ends 
only,  is  not  such  an  improvement  as  to  take  the  patent  out  of  the  operation 
of  16  St.  at  Large,  870,  (Rev.  St.  §  4887,)  which  limits  its  exclusive  enjoyment 
by  the  American  patentee  to  the  time  limited  by  the  patentee  abroad. 

In  Equity. 

Andrew  J.  Todd,  for  plaintiff. 

Francis  Forbes,  for  defendant. 

Wheeleb,  J.  The  plaintiff's  patent  No.  187,595,  dated  April  8, 
1873,  is  for  an  improTement  in  corragated  metallic  rolling  shutters,  to 
deaden  or  prevent  noise  in  raising  or  lowering  tbem  by  applying  to 
tbem  strips  of  soft  or  pliant  material,  fastened  when  applied  in  the 
width,  to  the  top  of  the  shatter  at  one  end,  and  to  the  bottom  at  the 
other,  and  also  at  any  intermediate  points,  as  required,  so  as  to  coil 
ap  with  the  shutter,  and  form  a  cushion  between  the  coils.  It  was 
preceded  by  an  English  patent,  No.  1,322,  dated  May  2, 1872,  which 
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would  ran  14  years  from  that  date,  which  described  the  same  de- 
Tices,  except  as  to  fastening  the  strips  of  soft  or  pliant  material  at 
intermediate  points,  as  required.  The  claims  of  the  two  patents  are 
the  same,  so  far  as  they  are  now  in  question,  and  are  each  for  the 
application  to  corrugated  metal  shutters  of  one  or  more  strips  or 
lengths  of  soft  and  pliant  material,  disposed  in  such  manner  as  to 
act  as  a  cushion  between  the  coils  of  the  shutters,  substantially  as 
and  for  the  purpose  described.  'The  patent  was  granted  under  the 
act  of  1870,  by  section  25  of  which,  if  the  invention  or  discovery  is 
patented  in  a  foreign  country,  the  patent  in  this  country  is  to  expire 
at  the  same  time  with  the  foreign  patent.  16  St.  at  Large,  270; 
Eev.  St.  §  4887. 

The  question  on  this  provision  of  the  statutes  is  whether  the  inven* 
tion  patented  in  this  patent  is  the  same  as  that  patented  in  the  En- 
glish patent.  The  only  thing  added  is  the  fastening  of  the  strips,  be- 
fore fastened  at  the  ends,  at  such  intermediate  points  as  should  be  re- 
quired. This  was  such  an  obvious  thing  to  do,  to  avoid  their  "rucking 
up,"  which  the  inventor  testifies  would  prevent  the  operation  of  the  de- 
vice, as  not  to  appear  to  amount  to  any  real  invention  by  itself.  The 
substance  of  the  invention  consisted  in  providing  the  strips  to  be  coiled 
in  between  the  corrugations  of  the  shutter,  and  when  these  had  been 
contrived  with  fastenings  at  each  end,  such  further  intermediate  fast- 
enings as  might  be  required  would  come  from  the  skill  of  the  me- 
chanic rather  than  from  the  genius  of  the  inventor.  This  was  a 
mere  incident  to  the  principal  invention,  instead  of  being  any  sub- 
stantial invenT;ion  by  itself,  and  appears  to  have  been  so  understood  by 
the  inventor,  from  the  alternative  manner  in  which  he  mentioned  it  in 
the  specification,  and  the  identity  of  the  claims ;  and,  if  these  fast- 
enings had  been  made  a  material  element  in  the  device  of  the  Ameri- 
can patent,  it  would  narrow  the  patent,  and  bring  it  within  the  scope 
of  the  English  patent,  instead  of  making  it  for  a  different  invention. 
What  would  infringe  the  American  patent  would  infringe  the  English 
patent,  and  what  would  infringe  that  was  made  free  to  the  public 
by  the  expiration  of  that  and  the  corresponding  American  patent. 

These  considerations  make  it  unnecessary  to  consider  the  effect  of 
the  certificate  of  addition  to  the  French  patent,  which  preceded  the 
American  patent,  and  expired,  according  to  the  provisions  of  the 
French  law,  at  the  same  time  as  the  prior  English  patent. 

As  the  patent  expired  before  this  motion  for  a  preliminary  injanc-  i 
tion  was  made,  the  motion  must  be  denied. 
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TtrrriiB  and  others  r.  Gailobd.* 
(Oirme  Oovrt,  JUT.  JD.  2feu  York.    July  6, 1886.) 

Patbhtb  vob  ImrBSTTioNB— Iktrikoemxnt— Dajiaobb— VALxni  ov  Patehtkd 
FKATxnta  vusT  bb  Showk. 

When,  in  a  suit  for  infringement  of  a  patent  wliich  covers  only  one  feature, 
of  a  machine,  there  is  no  proof  that  the  profits  made  by  the  infringer  on  the 
entire  machine  are  due  to  the  patented  feature,  only  nominal  damages  can  be 
allowed. 

Exceptions  to  Master's  Report. 
C.  H.  Duell,  for  complainants. 
J.  R.  Bennett,  for  defendant. 

Coze,  J.  The  complainants'  patent  is  not  for  a  harrow,  bat  for  a 
eorred  tooth,  fastened  at  one  end  to  the  frame  of  the  harrow,  so  that 
it  forms  an  arch  above  the  plane  of  the  frame,  and  descends  to  the 
ground  between  the  bars,  its  point  inclining  forward.  Reed  v.  Chase, 
25  Fed.  Rep.  94.  Upon  the  hearing  before  the  master  the  defend- 
ant was  required  to  produce,  and  did  produce,  a  statement  showing 
the  number  of  harrows  purchased  and  sold,  and  the  prices  paid  by 
him  to  the  manufacturers,  and  received  by  him  from  bis  customers. 
A  copy  of  the  complainants'  record  was  also  introduced  in  evidence. 
Here  the  proof  closed.  The  defendant  did  not  appear.  The  report 
of  the  master  allows  the  oomplainants  the  entire  gross  profits  upon 
the  defendant's  sales,  being  the  difference  between  what  he  paid  for 
the  barrows  at  wholesale  and  sold  them  for  at  retail.  To  this  award 
the  defendant  excepts. 

No  proof  was  offered  showing,  or  tending 'to  show,  that  the  profit 
realized  upon  the  sales  of  the  harrows  was  due  to  the  patented  feat- 
ure. No  attempt  was  made  to  segregate  the  gross  sum  so  received, 
for  the  purpose  of  ascertaining  what  proportion  was  due  to  the  curved 
tooth,  as  distinguished  from  the  other  parts  of  the  harrow.  In  the 
absence  of  such  proof,  it  is  entirely  clear,  that,  in  a  case  like  the  one 
at  bar,  where  the  patent  does  not  cover  the  entire  machine,  bat  only 
one  feature  of  it,  the  complainants  can  recover  nominal  damages 
alone.  GarreUon  y.  Clark,  111  U.  S.  121 ;  S.  G.  4  Sup.  Gt.  Rep 
991;  Dobsonv,  Hartford  Carpet  Co.,  114  U.  S.  439;  8.  G.  6  Sup 
Ct.  Bep.  946. 

The  exceptions  are  allowed,  and  a  decree  for  one  dollar,  nominal 
damages,  may  be  entered. 

Tdttlb  and  others  «.  Loomts  and  others. 

(OireuU  Court.  N.  D.  Keui  York.    July  6, 1886.) 

CoxB,  J.  A  decree  in  accordance  with  the  decision  in  TuttU  v.  Oaylord,  $upra 
may  l>e  entered  in  this  cause. 

-Edited  by  Charles  C.  Unthicum,  Esq.,  of  the  Chicago  bar. 
T.28F.no.l — 7 
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TuTTLB  and  others  v.  Matthbws.* 

(Oireuit  Court.  JV.  D.  ifw  Tor*.    July  •,  188«.) 

1.  Patents  fob  Ibtentions — ^Infringement — Inventob'b  RiaHio. 

_  The  owner  of  a  valid  patent  secures,  by  virtue  thereof,  three  BUbstantiTe 
rights:  the  right  to  make,  the  right  to  sell,  and  the  right  to  ase  the  patented 
article.  He  who  invades  any  one  of  these  rights  is  an  infringer.  BirdseU  v. 
t>AaUol,  112  U.  8.  485;  8.  C.  5  Sup.  Ct.  Rep.  Srf. 

3.  Same— Recotbby  against  Manufactcbeb  does  not  Dedicate  Investion 

TO  USBH. 

The  chief  value  of  many  patented  madilncs  is  In  their  use.    If  a  recovery 
against  a  manufacturer  dedicates  the  machines  to  the  public  so  tliat  it  can 
thereafter  be  used  by  all  with  impunity,  the  "exciusive  right"  of  the  pa- 
tentee does  not  exclude  the  most  dangerous  trespasser  upon  his  property. 
8.  Same— Injunction— Collection  or  Royalty  from  User  of  Machine. 

An  injunction  will  not  be  granted,  at  the  instance  of  a  manufacturer  of  an 
infringing  machine,  to  restrain  the  collection  of  royalty  from  the  user  of 
such  machine,  although  the  manufacturer,  in  a  suit  against  him  for  his  in- 
fringement, has  included  the  machine  in  an  accounting  bad  before  a  master; 
no  &aal  decree  having  been  entered  against  him,  and  nothing  having  been 
paid  by  him  to  the  owner  of  the  patent. 

Motion  by  the  Defendant  for  an  Injunction. 
J.  R.  Bennett,  for  the  motion. 
C.  H.  Duell,  opposed. 

GoxE,  J.  The  complainants  are  the  owners,  for  the  state  of  New 
Tork,  of  reissued  letters  patent  No.  9,14:8,  dated  April  13,  1880, 
issued  to  David  L.  Garver  for  an  improvement  in  harrows.  An  in- 
terlocutory decree  was  entered  on  the  eighteenth  of  May,  1886,  and 
the  complainants  proceeded  to  an  accounting.  While  the  hearing 
was  pending  before  the  master,  the  defendant  ascertained  that  the 
complainants'  agents,  by  means  of  threatened  litigation,  had  col- 
lected, or  were  attempting  to  collect,  money  from  the  users  of  the 
infringing  harrows  for  which  defendant  has  accounted  in  this  action. 
No  final  decree  has  been  entered,  and  nothing  has  been  paid  by  the 
defendant  to  the  complainants.  The  court  is  now  asked  to  grant  an 
injunction  restraining  the  complainants  and  their  agents  from  inter- 
fering with  the  defendant's  customers  in  the  use  of  the  harrows  sold 
to  them  by  him.  The  owner  of  a  valid  patent  secures,  by  virtue 
thereof,  three  substantive  rights :  the  right  to  make,  the  right  to  sell, 
and  the  right  to  use  the  patented  article.  He  who  invades  any  one 
of  these  rights  is  an  infringer.  BirdseU  v.  Shaliol,  112  U.  S.  485; 
S.  G.  5  Sup.  Ct.  Bep.  244.  The  chief  value  of  many  patented 
machines  is  in  their  use.  If  a  recovery  against  a  manufacturer  dedi- 
cates the  machine  to  the  public  so  that  it  can  thereafter  be  used  by 
all  with  impunity,  the  "exclusive  right"  of  the  patentee  does  not  ez< 
elude  the  most  dangerous  trespasser  upon  his  property. 
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As  the  oomplainants  are  at  liberty  to  sue  the  wrong-doer,  wbetber  j 

be  be  a  manufacturer,  seller,  or  user,  they  haTe  a  right  to  inform  bim 
in  advance  of  their  intention  so  to  do,  and  if  he  prefers  to  agree  with 
bis.  adversary  in  limine,  it  is  not  easy  to  see  how  the  court  can  inter- 
fere. In  this  case,  as  in  similar  cases,  where  the  infringers  are  often 
innocent  of  any  wrong,  and  ignorant  of  the  provisions  of  the  law,  it 
is  not  unlikely  that  the  agents  employed  by  the  complainants  act  with- 
out discretion,  and,  at  times,  oppressively.  If  tliey  exact  money 
illegally,  the  complainants,  who  are,  it  is  said,  amply  responsible, 
can  be  compelled  to  make  restitution.  The  court,  however,  can 
hardly  be  expected  to  dictate  a  form  of  words  for  the  use  of  these 
agents,  or  to  formulate  rules  to  regulate  their  conduct.  Until  equity 
has  jarisdiction  to  enforce  the  precepts  of  the  decalogue,  the  visit  of 
the  "patent-right  man"  will  not  be  anticipated  with  emotions  of  pleas- 
ure alone.  Though  there  may  be  individual  oases  of  hardship  dis- 
closed by  these  papers,  it  must  be  remembered  that  it  is  but  natural 
that  the  complainants,  after  years  of  severe  and  arduous  litigation, 
should  be  tenacious  in  the  maintenance  of  their  rights,  and  active  in 
seeing  that  they  are  no  longer  invaded.  I  can  see  no  just  ground  for 
interference. 

The  motion  is  denied. 


BiXDwiM  V.  Haynbs.' 

(Oirevit  Cowrt,  D.  Mauaehitsetlt.    July  9, 1888.) 

I.  Patestts  for  Intentions— Combihation  ot  Old  Dkviceb— Intkntioh. 

Mangles  having  a  large  feed-roll,  surrounded  by  amall  polishing  rolls.  Hav- 
ing difleri^ntial  speed,  being  old,  and  mangles  employing  the  large  roll  as  a 
polishing  roll,  and  small  ones  as  feed  rolls,  the  latter  having  the  same  rate  of 
speed,  being  also  old,  there  was  no  invention  in  combining  in  a  mangle  a 
large  roll  for  polishing,  and  small  feed-rolls  having  diflerential  speed. 

S     Sam  lE^.^'pA'lt'PTflTTTjAH.    PATENTB 

Letters  patent  No.  253,661,  of  February  14, 1882,  to  Joseph  P.  Baldwin,  for 
an  improvement  in  mangles,  are  void  for  want  of  invention  in  the  making  of 
the  device  therein  described.  ^ 

In  Equity. 

Livermore  dt  Fish  and  E.  L.  Champlin,  for  complainant. 

Esek  Cowen  and  J.  L.  S.  Roberta,  for  defendant. 

Colt,  J.  The  defendant  is  charged  with  infringement  of  letters 
patent  No.  253,661,  dated  February  14,  1882,  granted  to  Joseph  F. 
Baldwin,  the  complainant,  for  improvements  in  mangles.  The  inven- 
tion consists  of  a  mangle  having  a  large  heated  smooth-faced  polish- 
ing roll,  around  which  are  several  feed-rolls  with  elastic  coverings, 
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each  of  these  feed-rolls  having  a  greater  surface  velocity  than  that 
which  precedes  it.  In  former  mangles  the  large  roll  was  the  feed- 
roll,  and  the  surrounding  small  rolla  were  for  ironing  or  polishing. 
In  these  machines  the  fahrios  were  ironed  only  at  the  point  of  con- 
tact of  the  small  rolls  with  the  fabric.  Baldwin's  efforts  were  di- 
rected towards  utilizing  the  large  feed-roll  in  the  old  mangles  as  a 
polishing  surface,,  so  as  to  have  a  continuous  polishing  surface  around 
the  periphery  of  the  large  roll.  In  his  first  patent,  dated  June  11, 
1878,  we  find,  for  the  first  time,  the  large  roll  used  for  the  purpose  of 
polishing  instead  of  feeding.  The  machine,  however,  constructed 
after  this  patent,  appears  to  have  proved  a  failure.  The  difficulty  was 
soon  afterwards  overcome  by  simply  giving  a  differential  speed  to 
the  small  rolls,  by  which  means  the  fabric  was  prevented  from  wrink- 
ling, and  was  held  down  upon  the  surface  of  the  large  roll.  This 
feature  is  covered  by  Baldwin's  second  patent.  The  only  material 
difference  between  the  first  Baldwin  patent,  not  now  in  controversy, 
and  the  second  Baldwin  patent,  tbe  subject-matter  of  this  suit,  lies 
in  giving  a  differential  speed  to  the  small  rolls. 

The  serious  question  which  meets  ua  at  the  outset  is  whether  this 
additional  feature  incorporated  into  Baldwin's  second  patent  consti- 
tutes invention,  in  view  of  the  prior  state  of  the  art.  The  defendant 
has  introduced  tbe  Smith  patent  of  August  10,  1875,  and  the  prior 
Leonard  and  Delavan  House  machines,  in  which  we  find  a  differen- 
tial speed  in  the  small  rolls.  To  be  sur6,  these  were  the  old  class  of 
machines  in  which  the  large  roll  was  the  feed-roll.  The  'important 
fact,  however,  remains  that  giving  differential  speed  to  the  small  rolls 
was  old  at  the  time  of  Baldwin's  second  invention.  To  simply  apply 
this  old  feature  to  the  Baldwin  mangle,  as  constructed  under  his  first 
patent,  would  not,  in  our  opinion^  constitute  invention,  though  the 
form  of  the  result  was  somewhat  different.  The  evidence  goes  to 
show  that  in  experimenting  with  his  first  machine  Baldwin  speedily 
saw  the  remedy  for  the  defect  by  the  application  of  mechanism  found 
in  prior  mangles.  This  did  not  involve  the  exercise  of  the  inventive 
faculty.  To  persons  skilled  in  the  art,  the  remedy  would  have  sug- 
gested itself. 

This  conclusion  makes  it  unnecessary  to  consider  the  other  ques- 
tions raised.    Bill  dismissed. 
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Chtjboh  V.  8pAnu>iK0»* 

(Oireuii  Court,  D.  Ma*$aehuietU.    July  9,  1886.) 

Patknts  fob  brvENTiosrs— Novkltt— IsrRnrGKMKNT. 

Letters  patent  Ko.  280,746,  of  August  8,  1880,  to  Henry  A.  Church,  for  an 
ornamental  chain  composed  of  a  series  of  rows  of  rings,  united  together  by 
pasBing  connecting  wires  through  orifices  in  disks  or  washers  forming  part  of 
•  or  secured  within  the  outside  rln^s  of  each  alternate  row,  and  securing  the 
ends  of  the  connecting  wires  withm  the  edge  of  such  outside  rings,  are  valid, 
and  infringed  by  the  same  combinations,  notwithstanding  the  ends  of  tlie 
connecting  wires  are  twisted  to  secure  them,  instead  of  clinched,  as  described 
in  the  patent. 

[n  Equity. 

B.  F.  Thurtton  and  W.  H.  Thurston,  for  oomplainant. 

George  D.  Noyet,  for  defendant. 

Colt,  J.  The  defendant  is  charged  with  infringement  of  letters  pat- 
ent No.  280,745,  dated  August  3,  1880,  granted  to  Henry  A.  Church, 
for  improvement  in  ornamental  chains.  The  invention  relates  to 
that  class  of  chains  known  in  the  trade  as  roller  chains.  The  char- 
acteristic feature  of  these  chains  is  that  the  rings  of  metal  are  united 
together  by  passing  connecting  wires  through  the  orifices  of  the  rings. 
Cbarch's  patent  is  for  an  improved  manner  of  securing  the  rings  or 
units  together  to  form  a  chain.  The  outside  rings  of  each  alternate 
row  are  made  with  bottoms  to  them.  Instead  of  making  a  ring  with 
a  bottom  to  it,  the  bottom  may  be  separate  and  contained  within  the 
ring.  This  form  of  bottom  is  called  a  "washer"  in  the  patent.  These 
outside  rings  are  cup  shape,  and  two  holes  are  punched  in  the  bot- 
toms. The  legs  of  a  wire  staple  pass  through  these  holes,  and  through 
the  intermediate  rings,  the  projecting  legs  of  the  staple  being  bent 
over  upon  the  bottom  of  the  outside  ring,  so  that  the  staple  cannot  be 
pulled  out. 

Prior  to  the  invention  of  Church,  solder  was  used  in  fastening  the 
wire  to  the  rings,  or  the  wire  straddled  the  adjacent  links  of  the  out- 
side rows,  and  so  projected  beyond  the  edge  of  the  chain.  By  dis- 
pensing with  the  use  of  solder,  and  by  confining  the  connecting  wire 
within  the  edge  of  the  outside  rings,  Church  made  a  better  and  more 
flexible  ehain.  An  inspection  of  the  Dickinson,  Clampitt,  Davis,  and 
Bchewtz  patents  shows  the  use  of  solder,  or  a  connecting  wire  which 
projects  beyond  the  edge  of  the  chain  proper.  In  none  of  these  chains 
do  we  find  any  bottoms  or  washers  in  the  outside  rings. 

The  defendant's  patented  chain  is  an  improvement  on  Church's. 
He  nses  a  filling  disk  or  counter  cup,  arranged  within  the  outside  edge 
of  the  end  rings,  which  hides  the  connecting  wire,  thereby  preventing 
the  eolleotion  of  dirt  on  the  outside  rings,  and  improving  the  appear* 
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ance  of  the  chain.  Aside  from  this  improvement,  Spanlding  has 
copied  in  substance  the  Church  invention.  The  outer  rings  of  his 
chain  have  bottoms  to  them.  The  legs  of  a  staple  pass  through  holes 
in  the  bottoms  of  these  outside  rings,  and  through  the  intermediate 
rings,  in  the  manner  described  in  the  Church  patent.  The  fact  that 
the  ends  of  the  staple  are  twisted  instead  of  bent  over,  as  in  the 
Church  chain,  is  a  mere  difference  in  detail.  The  first  claim  of  the 
Church  patent  is  as  follows :  "In  an  ornamental  chain,  the  combina- 
tion of  a  series  of  interlocking  rows  of  rings,  or  units,  with  connect- 
ing devices  concealed  within  such  units,  and  secured  therein  by  their 
points  being  clinched,  substantially  as  specified."  It  is  clear  that  the 
defendant's  device  infringes  this  claim. 

The  device  of  Church  is  new  and  useful.  While  the  scope  of  his 
patent  is  a  narrow  one,  we  do  not  think  it  void  for  want  of  invention. 
Decree  for  complainant. 


Frost  and  others  v.  Chasb.* 
(Cireuit  Court,  D.  MatachusMt.    July  0, 188«.) 

1.  Patents  for  Inventions— No.  141,926  Constbubd. 

Letters  patent  No.  141.936,  of  August  19,  1878,  to  Benjamin  J.  Greely,  for 
improvements  in  suspenders,  construed,  and  held,  that  if  any  invention  is  to 
be  lound  in  tlie  patent,  it  is  in  the  form  of  the  pin,  which  is  the  subject-matter 
of  the  first  claim. 

8.  Same— Infsinobmknt. 

The  question  whether  there  is  any  invention  in  the  pin  described  in  the 
Greely  patent,  in  view  of  the  state  of  the  art,  not  decided,  but  held,  that  this 
patent  is  limited  to  the  form  of  tiie  pin  described,  and,  when  so  limited,  not 
infringed  by  the  defendant  ■  construction. 

In  Equity. 

Livermore  d  Fith,  for  complainant. 

G.  C.  Morgan,  for  defendant. 

Colt,  J.  The  defendant  is  charged  with  infringement  of  letters 
patent  No.  141,926,  dated  August  19, 1873,  and  granted  to  Benjamin 
J.  Greely,  for  improvements  in  suspenders.  The  specification  states 
that  the  object  of  the  invention  is  to  furnish  a  suspender  which  can 
be  readily  attached  to  and  detached  from  the  waistband  of  skirts,  and 
adapted  to  support  as  many  skirts  as  are  usually  worn.  The  patented 
fastening  consists  of  a  transverse  loop,  through  which  the  suspender 
runs,  so  as  to  allow  its  length  to  be  adjusted  as  in  an  ordinary  sus- 
pender; also  a  hook,  suspended  by  its  shank  under  the  center  of 
the  loop,  so  as  to  insure  the  pull  of  the  garment  directly  down  on 
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the  strap.    The  point  of  the  pin  is  engaged  in  a  catoh,  which  holds- 
it  against  the  pnll  of  the  garment. 

There  are  two  claims  in  the  patent:  Firtt,  for  the  safety-pin; 
and,  second,  for  the  combination  of  the  safety-pins  with  the  sas* 
pender  straps. 

If  any  invention  is  to  be  found  in  the  patent,  it  is  in  the  form  of  the 
pin,  which  is  the  subject-matter  of  the  first  claim.  Whether  in  view 
of  the  Stewart  diaper-pin,  patented  Augast  16,  1870,  and  the  Mont- 
lea^t  and  Tent  pin,  patented  in  England  in  1863,  there  is  any  inven- 
tion in  the  Greely  pin,  we  do  not  deem  it  necessary  to  decide,  be- 
cause we  are  satisfied  that  these,  and  other  prior  devices,  limit  Greely 
to  the  form  of  pin  described  in  his  patent,  and  that  the  defendant 
does  not  infringe,  because  his  pin  is  different.  The  Gre^ely  pin  is 
formed  of  a  single  piece  of  wire.  The  exception  in  Fig.  5  of  the  pat- 
ent is  immaterial.  The  point  of  the  pin  is  left  exposed.  The  de- 
fendant's safety-pin  consists  of  two  pieces  of  wire  connected  by  a 
metal  plate.  One  piece  of  wire  forms  the  loop  through  which  the 
snspender  strap  passes,  the  other  forms  the  pin  to  which  tite  gar- 
ment is  attached,  and  both  are  hinged  to  the  plate,  thus  producing  a 
double  joint  in  the  fastening  device,  and  so  allowing  the  point  of  the 
pin  to  be  thrown  far  outwards,  so  as  easily  to  permit  the  attachment 
of  additional  skirts.  A  projecting  piece  on  one  side  of  the  metal 
plate  is  bent  over  so  as  to  form  a  shield  completely  covering  the  point 
of  the  pin.  It  is  manifest  that  with  such  differences  of  construction 
between  the  two  pins  there  can  be  no  infringement.  The  combina- 
tion of  safety-pins  with  suspender  straps  is  old.  If  there  is  any 
novelty,  therefore,  in  the  second  claim,  it  lies  in  the  shape  of  the  pin. 
As  we  think,  however,  the  defendant's  pin  differs  in  construction,  it 
follows  that  the  second  claim  is  not  infringed. 

These  conclusions  render  it  unnecessary  to  consider  the  other  points 
raised.    Bill  dismissed. 
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The  Lauba  V.  Bose.^ 

Mabbb  and  others  v,  Thb  Lauba  V.  Bobb. 

{Dkbriet  Court,  3.  D.  Nm  York.    June  96. 1886.) 

1.  Collision— Btbameb  Ain>  Sohookbb— Clobb  Atfboach  bt  Si^kakkb  to 
ScHOONER'a  CoussE— YAwnta— Chanob  of  Hbui  by  Scboonbb  — Appor- 
tionment. 

Where  a  steamer  and  a  Bchoonerwere  approaching  each  other,  nearly  head 
on,  at  night,  in  the  Delaware  river,  and  the  steamer  shaped  her  course  so  as 
to  pass  within  60  or  75  feet  of  the  port  side  of  the  schooner,  and  when  close 
together  the  schooner  suddenly  changed  her  course,  probably  to  correct  pre- 
vious yawing,  and  ran  into  the  steamer's  side,  it  was  held  that  the  schooner 
was  in  fault  for  her  change  of  course,  and  that  the  steamer  was  also  to  blame 
for  her  imprudent  navigation  in  shaping  her  course  so  close  lo  the  course  of 
the  schooner. 

i.  Sa^b— DnTY  OF  Steamer  to  Keep  Awat  bt  Rbabonablt  Safe  Maroin. 

Reasonable  prudence,  and  a  due  regard  for  the  safety  of  life  and  proserty 
upon  the  water,  demand  that  steamers,  bound  to  keep -out  of  the  way  of  sail- 
ing vessels,  shall,  when  nothing  prevents,  keep  away  by  a  reasonably  safe 
margin;  and  that  any  disregard  of  this  obligation,  without  excuse,  resulting 
in  collision,  shall  be  held  a  fault,  aotwithstanding  a  change  of  course  by  the 
other  vessel. 

In  Admiralty. 

Carpenter  dt  Mother,  for  libelants. 

J.  Warren  Coulston  and  Goodrich,  Deady  d  Ooodrieh,  for  claim- 
ants. 

Bbown,  J .  The  libel  in  this  case  was  filed  to  recover  for  the  dam- 
ages sustained  by  the  steam  canal-boat  Thomas  Carroll,  which  was 
sunk  by  a  collision  with  the  three-masted  schooner  Laura  V.  Bose,  in  the 
Delaware  river,  near  Edgemoor,  about  lip.  m.,  on  December  10, 1884. 
The  night  was  clear,  and  the  available  channel  about  half  a  mile 
wide,  and  without  obstruction  to  either  vessel.  The  Bose  was  light, 
sailing  up  river,  against  the  ebb-tide,  wing  and  wing,  until  a  few 
minutes  before  the  collision,  and  making  about  a  mile  and  a  half  an 
hour  by  land.  The  Carroll  had  a  cargo  of  210  tons  of  sand,  and  was 
bound  down  from  Philadelphia  to  Baltimore,  making  about  4^^  miles 
per  hour.  She  had  on  her  starboard  side,  as  consort,  a  canal-boat, 
which  projected  some  40  feet  ahead  of  the  bo.ws  of  the  Carroll,  and 
was  loaded  with  some  200  tons  of  sand. 

The  libel  alleges  that  as  the  Carroll  was  coming  down  the  river, 
at  about  11  p.  h.,  the  green  light  of  the  schooner  was  seen  a  little 
on  the  steamer's  starboard  bow,  and  nearly  ahead,  from  one  to  two 
miles  distant ;  that  the  steamer  then  starboarded  her  wheel  so  as  to 
show  ber  own  green  light;  that  afterwards  the  schooner,  crossing  the 
steamer's  bow,  showed  her  red  light,  npon  which  the  steamer's  wheel 
was  ported  so  as  to  show  her  red  light;  that  they  proceeded  iu  this 
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manner,  showing  red  to  red,  until  a  few  moments  before  the  collision, 
when  the  schooner  again  changed  her  course,  so  as  to  show  her  green  j 

light,  upon  which  the  steamer's  engines  were  reversed,  but  the  col-  | 

lision  was  then  inevitable,  and  the  steamer  was  struck  on  her  port  ■ 

side  by  the  schooner's  stem,  and  shortly  afterwards  sank.  | 

The  answer  states  that  both  the  steamer's  colored  lights  were  seen 
from  the  schooner  when  from  one  to  two  miles  distant,  right  ahead ; 
that  the  schooner  was  then  sailing  N.  E.  |^  N. ;  that  the  steamer  directly 
afterwards  shut  in  her  red  light,  and  showed  her  green  light  only, 
and  so  continued;  the  vessels  showing  green  to  green,  without  any 
change  in  the  schooner's  course,  until  a  few  moments  before  the  col- 
lision, when  the  steamer  ported,  attempting  to  run  across  the  schoon- 
er's bows,  and  showed  her  red  light,  rendering  collision  inevitable; 
upon  which  the  schooner  ported  to  ease  the  blow,  but  without  effect. 

These  two  accounts  of  the  collision  cannot  be  reconciled,  as  they 
stand.  They  both  agree,  however,  in  certain  changes  of  lights,  as 
seen  by  each.  One  of  the  counsel  for  the  claimants  seeks  to  reconcile 
the  accounts,  in  part,  upon  the  theory  that  the  schooner's  green  light 
was  first  seen  from  the  steamer  when  the  schooner  was  at  ok  below 
buoy  22^,  befort)  she  had  made  a  change  of  about  two  points  to  the 
eastward  to  a  course  N.  E.  ^  N.,  which  is  the  proper  change  at  that 
buoy.  I  am  constrained  to  reject  this  theory,  however,  because  it  is 
not  compatible  with  the  testimony  on  either  side,  nor  with  the  state- 
ments in  the  answer.  Buoy  22^  is  at  least  half  a  mile  below  Edge- 
moor,  a  mile  below  the  lower  range  light,  and  a  mile  and  three-quar- 
ters below  the  upper  range  light.  The  claimants'  mate,  who  was  in 
charge  of  the  navigation,  testified  that  the  collision  took  place  near 
the  upper  range  light,  and  that  he  was  near  the  lower  range  light 
when  he  first  saw  the  steamer.  The  master  of  the  steamer  says  the 
collision  took  place  about  opposite  the  lower  range  light.  If  either 
is  approximately  correct,  the  schooner  must  have  passed  buoy  22^, 
and  changed  to  her  course  of  N.  E.  ^  N.,  from  three-quarters  of  an 
hoar  to  an  hour  before  the  collision,  long  before  her  lights  were  visi- 
ble to  the  steamer;  and  both  the  answer  and  the  mate's  testimony 
are  to  the  effect  that  the  steamer's  lights  were  not  seen  until  after 
the  change  of  oonrse  had  been  made,  and  apparently  some  consider- 
able time  after. 

The  testimony  of  the  witnesses  on  both  sides  is  more  than  usually 
unsatisfactory,  through  the  manifest  and  gross  inconsistencies  that 
nearly  all  of  them  exhibit.  That  there  was  a  sudden  change  of  course 
by  one  of  the  two  vessels  across  the  bows  of  the  other  very  shortly  be- 
fore the  collision,  is,  I  think,  certain.  In  behalf  of  the  schooner,  it  is 
nrged  that  it  is  incredible  that,  if  the  vessels  were  approaching  with 
the  lights  showing  red  to  -red,  as  the  libelants'  witnesses  claim,  the 
schooner  should,  without  ctfuse,  have  starboarded  so  as  to  run  into 
the  steamer.  But  the  improbability  is  precisely  the  same  as  respects 
the  steamer.     It  is  equally  incredible  that  if  the  vessels  were  running 
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safely  green  to  green,  as  the  schooner's  witnesses  allege,  the  steamer 
should,  without  cause,  and  when  very  near,  have  suddenly  ported, 
and  crossed  the  schooner's  bows,  and  then  reversed  her  engines,  so  as 
to  be  run  into  nearly  amid-sbips,  and  sunk.  From  a  common-sense 
point  of  view,  each  vessel  should  have  the  benefit  of  this  improbability; 
provided  that  each  is  shown  to  have  been  attentive  to  the  other,  and 
watching  her  own  navigation,  and  that  no  circivmstances  appear  that 
could  rationally  account  for  such  a  change. 

There  are,  however,  three  important  circumstances  in  the  case  that, 
in  my  judgment,  determine  this  conflict  in  the  steamer's  favor. 

1.  During  the  10  minutes  preceding  the  collision  there  was  prac- 
tically no  lookout  upon  the  schooner.  Smith,  the  lookout,  had  been 
called  by  the  mate  to  jibe  the  mainsail  from  port  to  starboard,  and  to 
clew  up  the  main-topsail.  As  soon  as  this  was  done  he  was  ordered 
aloft  to  shift  the  foretop  sail  sheets,  and  the  wheelsman  was  also 
ordered  aloft  to  the  main-topsail,  while  the  mate,  the  only  other  per- 
son on  deck,  relieved  the  wheelsman.  During  this  considerable  in- 
terval there  was  no  one  acting  as  lookout,  and  evidently  no  watch  was 
kept  upon  the  steamer.  The  collision  took  place  while  the  two  men 
were  going  aloft.  What  the  lookout  says  he  saw  as  regards  lights  and 
position  while  he  was  on  the  rattlings  is  too  contradictory  to  be  re< 
lied  on. 

2.  When  the  mainsail  was  jibed  to  port,  the  foresail  being  also  on 
the  port  side,  the  immediate  natural  effect  would  be,  if  not  counter- 
acted by  the  helm,  to  throw  the  schooner's  stern  to  port,  and  her  head 
to  starboard.  The  liability  of  the  schooner  to  this  change,  and  to 
yaw  widely  with  the  wind  aft,  would  be  much  increased,  unless  she 
was  carefully  steered,  by  the  fact  that  she  was  not  loaded,  but  sailing 
light.  The  Excelsior,  12  Fed.  Eep.  195, 198.  This  alone  would  have 
been  sufficient  to  account  naturally  for  the  schooner's  change  of  head- 
ing enough  to  show  a  change  of  her  lights  from  green  to  red;  and  the 
time  when  the  mainsail  was  jibed  over,  according  to  the  mate's  tes- 
timony, agrees  with  the  time  when,  by  the  steamer's  story,  a  similar 
change  of  lights  was  seen,  viz.,  when  about  three-fourths  of  a  mile 
distant,  i.  e.,  about  seven  minutes  before  the  collision. 

3.  Three  witnesses  testify  that  immediately  after  the  collision  the 
person  in  charge  of  the  schooner,  i.  e.,  the  mate,  in  answer  to  the  in- 
quiry by  the  captain  of  the  steamer  why  the  schooner  had  not  kept 
off,  replied  that  "he  didn't  see  her."  Of  these  circumstances,  the 
first  two  appear  from  the  claimants'  evidence ;  the  last,  by  the  clear 
weight  of  proof.  The  testimony  of  the  lookout,  Schmidt,  is,  as  I  have 
said,  marked  by  such  contradictions,  and  his  memory  is  manifestly 
so  imperfect,  that  no  reliance  can  be  placed  upon  his  statements  as 
to  the  lights  visible,  or  the  position  of  the  steamer,  at  any  particular 
time.  The  mate  testifies  that  he  went  forward,  and  saw  the  steamer's 
green  light  on  the  starboard  bow.  The  lookout  says  the  mate  was  not 
forward  at  all.     If  he  was  forward  at  all,  it  was  probably  before  he 
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called  the  lookoat  aft  to  help  jibe  the  mainBail  and  clew  ap  the  top- 
Bail.  If  the  steamer  was  on  his  starboard  bow  daring  the  last  10 
minntes  before  the  collision,  as  he  says  she  was,  inasmach  as  there 
were  no  sails  on  that  side,  and  nothing  to  obstruct  his  view  from  aft, 
there  was  no  reason  for  his  going  forward  in  order  to  see  the  steamer. 
Befolre  the  mainsail  was  jibed  over  there  was  reason  for  his  doing  so. 

As  respects  the  steamer,  on  the  other  hand,  there  are  no  circum- 
stances that  indicate  any  want  of  proper  watch  of  the  schooner.  The 
acts  done  by  her  indicate  constant  attention  to  the  schooner.  The 
schooner's  lights  were  evidently  seen;  there  was  nothing  to  obstract 
the  view;  there  was  an  adequate  watch  kept  up;  the  reversal  of  the 
steamer's  engines  shows  she  was  watching  the  schooner;  and  it  is 
scarcely  credible  that  if  she  had  attempted  to  cross  the  schooner's 
bow  when  close  to  her,  as  the  claimant  alleges,  she  would  have  re- 
versed her  engines  when  actually  crossing.  In  such  a  confiict,  the 
story  of  the  vessel  on  which  no  adequate  watch  is  maintained  is  of 
inferior  credit,  (The  Excelsior,  supra,-)  and  upon  this  circumstance, 
and  the  other  circumstances  mentioned,  the  weight  of  proof  must  be 
held  to  be  with  the  libelants.  The  latter  furnish  a  possible,  and  en- 
tirely natural,  explanation  of  the  collision,  though  discrediting,  of 
course,  some  of  the  statements  of  the  claimants'  witnesses ;  as  some 
statements  on  the  one  side  or  the  other  must,  in  any  view,  be  dis- 
credited. 

The  probable  explanation  of  the  collision  is  that  all  the  time  the 
two  vessels  varied  but  little  fron)  directly  ahead  of  each  other;  that  a 
slight  change  of  beading  by  either  would  cause  a  change  of  the  light 
visible  to  the  other,  and  a  little  progress  upon  a  small  change  of  course 
would  bring  either  across  the  bow  of  the  other ;  that  by  jibing  the  main- 
sail the  course  of  the  schooner  was  changed,  through  yawing,  so  as  to 
show  her  red  light  to  the  steamer,  and  that  the  sohoondr  soon  passed 
to  the  port  side  of  the  steamer,  and  showed  her  red  light  before  her 
yawing  was  corrected  by  the  wheelsman ;  that  thereafter  the  steam- 
er's light  was  hid  behind  the  schooner's  foresail ;  that  this  tendency 
to  yaw  to  the  eastward  continued,  and  was  not  fully  corrected  by  the 
wheelsman,  while  the  mate  and  the  lookout  were  both  employed  with 
the  sails;  and  that  when  the  mate  relieved  the  wheelsman,  seeing 
that  the  schooner  was  somewhat  off  her  course,  and  heading  towards 
the  flats,  which  were  in  mid-river,  he  suddenly  starboarded  his  helm, 
in  order  to  bring  the  schooner  upon  her  proper  course,  without  at 
that  moment  noticing  the  steamer,  whose  lights  were  hid ;  and  that 
he  did  not  see  the  steamer  until  a  few  moments  afterwards,  when  he 
was  nearly  upon  her,  and  when  his  port  wheel  was  ineffectual  to 
avoid  the  collision.  Whether  this  be  the  true  explanation  or  not,  I 
think  the  weight  of  evidence  and  probabilities  of  the  case  show  that 
the  schooner  did  make  the  changes  in  her  course  as  testified  to  by 
the  steamer's  witnesses,  and  that  the  schooner  is  therefore  liable  for 
not  properly  keeping  her  course. 
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I  am  Batisfidd,  ho^rever,  that  the  steamer  also  waa  not  without  fanlt 
for  shaping  her  coarse  so  near  to  the  line  of  the  sohooner's  course.  It 
is  plain  that  when  the  sohooner's  last  change  of  course  was  made  the 
vessels  were  quite  near, — the  libelants'  witnesses  say  only  about  100 
yards  distant.  If  that  is  approximately  correct,  this  change  was  half 
a  minute  only  before  the  collision.  In  that  time  the  schooner  would 
have  moved  ahead  only  abont  75  feet,  as  she  was  making  but  a  mile 
and  a  half  an  hour,  by  land.  In  that  very  short  distance  it  is  im- 
possible that  she  could  have  made  much  actual  change  in  her  posi- 
tion abeam  from  the  line  of  her  previous  course,  although  her  head 
might  swing  two  or  three  points  to  the  westward.  But  in  moving 
through  the  short  curve  of  75  feet,  or  even  in  going  considerably  more 
than  that,  supposing  that  she  was  more  than  100  yards  distant  when 
she  changed  her  course,  she  could  not  bring  her  stem  more  than 
a  very  short  distance— certainly  not  over  60  or  75  feet — from  the 
line  of  her  previous  course ;  and  yet,  by  the  libelants'  own  story,  it 
was  within  the  limits  of  such  a  change  Only,  that  this  collision  oc- 
curred; and  it  follows  that  the  line  of  the  steamer's  previous  course 
must  have  been  less  than  from  50  to  75  feet  from  the  port  side  of  the 
schooner,  while  the  lights  were  showing  red  to  red.  I  cannot  hold 
this  to  be  prudent  or  justifiable  navigation  on  the  part  of  the  steamer, 
in  the  night-time,  where  there  is  abundant  room  to  keep  propeily  out 
of  the  way,  and  no  excuse  for  not  doing  so .  A  sailing  vessel  is,  in- 
deed, required  to  keep  her  course ;  but  this  rule  does  not  mean  that 
her  course  must  be  kept  with  mathematical  precision,  for  that  is  im- 
possible. There  are  often  causes  of  unavoidable  deviation,  even  with 
the  most  skillful  handling.  This  is  particularly  so  with  a  vessel  sail- 
ing light,  and  with  the  wind  aft,  when  some  yawing  cannot  be  pre- 
vented. So,  the  effects  of  tides  and  currents  in  rivers  cannot  be  pre- 
cisely counted  on.  If  the  master  of  a  steamer  were  deliberately  to 
shape  his  course  so  as  to  run  within  five  feet  of  a  sailing  vessel, 
whether  by  night  or  day,  without  cause,  no  one  would  question  tnat 
he  was  blamable  for  dangerous  and  reckless  navigation. 

The  statute  of  this  state,  forbidding  a  steamer  to  pass  another  going 
in  the  same  direction  nearer  than  20  yards,  has  often  been  cited  as 
furnishing  an  analogy  in  cases  where  it  is  not  strictly  applicable  as 
a  rule  of  law.  Beasonable  prudence,  and  a  due  regard  for  the  safety 
of  life  and  property  upon  the  water,  demand  that  steamers  bound  to 
keep  out  of  the  way,  where  nothing  prevents,  shall  keep  away  by  a 
reasonably  safe  margin;  and  that  any  disregard  of  this  obligation, 
without  excuse,  resulting  in  collision,  shall  bis  held  a  fault.  Upon 
the  libelants'  own  testimony  the  steamer  had  abundant  time  and  op- 
portunity before  the  schooner's  last  change,  and  while  the  vessels  were 
approaching,  red  to  red,  to  have  kept  away  by  a  reasonable  distance. 
During  that  time  she  had  made  at  least  half  a  mile,  and  could,  if 
necessary,  have  gone  far  nearer  the  shore  than  she  did,  and  have 
given  an  ample  margin  of  safety.    Considering  that  the  steamer  was 
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sirnok  by  the  schooner's  cat-water,  the  margin  allowed  by  the  steamer 
op  to  the  moment  of  the  schooner's  last  change  mast  have  been  less 
than  50  feet.  But  for  this  unreasonable  proximity  to  .the  line  of  the 
steamer's  coarse,  notwithstanding  the  schooner's  fault,  there  would 
have  been  no  collision. 

I  cannot  regard  the  line  of  the  steamer's  coarse  as  justifiable  navi- 
gation, under  the  circumstances.  The  liability  of  the  schooner  to  yaw 
was  known ;  the  proximity  of  the  covered  flats  in  mid-river  was  known ; 
and  the  need  of  the  schooner  to  avoid  them  by  a  safe  margin  was 
known.  The  precise  location  of  these  flats  could  not  be  easily  deter- 
mined at  night,  and  the  liability  of  the  schooner  to  veer  again  to  the 
westward,  possibly  from  necessity,  might  have  been  foreseen.  The 
fault,  and  the  inattention  of  the  mate,  and  of  the  wheelsman  whom 
he  relieved,  were  natural,  under  the  circumstances  supposed,  and,  in 
a  sense,  excusable,  though  not  amounting  to  a  legal  justification: 
I  would  by  no  means  intimate  that  a  steamer  must  keep  so  far  out 
of  the  way  as  to  avoid  all  possible  faults  of  a  sailing  vessel ;  but, 
having  in  view  the  great  practical  ends  of  all  rules  of  navigation, 
whether  statutory  or  customary,  I  am  constrained  to  hold  that  the 
close  line  that  the  steamer  was  making  upon  the  schooner's  course 
in  this  case  is  not  a  reasonable  and  substantial  compliance  with  her 
maritime  obligation  to  keep  out  of  the  way,  and  for  that  reason  she 
must  also  be  held  in  fault,  and  the  damages  and  costs  divided. 
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Bebwind  and  others  v.  Sohttltz  and  others.* 

(Oirevit  Oourt  8.  D.  Nm  Tork.    June  85, 1886.) 

Ships  ahd  SHippiNa — Liabilitt  of  Ve»8ei.  Owsmta  —  Receipted  Bili. — Es 
TOPPBL— M1BKEPBB8KNTAT10N8  OP  Agent. 

An  advance  made  by  the  owner  of  a  vessel  to  his  own  agent,  to  reimburse 
bim  for  an  alleged  payment  of  a  material-man's  bill,  does  not  estop  the  latter 
from  prosecuting  bis  claim  against  the  former,  unless  bis  connection  with  the 
misrepresentation  of  the  agent  can  be  shown.  A  receipted  bill  in  the  bands 
of  the  agent,  not  shown  to  his  principal,  and  who  was  not  misled  thereby, 
does  not  work  as  an  equitable  estoppel. 

In  Admiralty.  Appeal  from  Southern  district  of  New  York.  Re- 
ported 25  Fed.  Bep.  912. 

The  libelants,  who  were  material-men,  brought  suit  against  the 
owner  of  a  vessel  for  supplies  furnished  at  the  request  of  his  agent. 
Before  payment  the  libelants  receipted  the  account,  and  the  debtor 
made  an  advance  to  his  agent  under  the  supposition  that  the  bill  had 
been  previously  paid.  The  libel  was  dismissed  by  the  district  court 
on  the  ground  that  the  circumstances  constituted  an  equitable  es- 
toppel. 

WUeox,  Adams  d  Macklin,  for  libelants  and  appellants. 

James  K.  Hill,  Wing  d  Shoudy,  for  respondents  and  appellees. 

Wallace,  J.  The  learned  district  judge  was  of  the  opinion  that 
the  libelants  did  not  furnisli  the  supplies  for  the  Katie  upon  the  credit 
of  the  agents  for  the  owners,  and  would  have  been  entitled  to  resort 
to  the  owners  personally  for  payment  had  it  not  been  for  an  estoppel 
in  consequence  of  an  advance  made  by  the  owners  to  their  agents 
upon  the  faith  of  a  receipted  bill  signed  by  the  libelants,  indicating 
that  they  bad  received  payment  of  their  demand  in  full  from  the 
agents.  The  conclusion  that  the  owners %were  originally  liable  for  the 
coal  furnished  to  the  ship' by  the  libelants  is  approved;  but  the  facts 
do  not  justify  the  application  of  an  estoppel.  It  is  true  that  the 
libelants  had  receipted  the  account,  and  delivered  it  to  the  agents  for 
the  respondents,  on  November  17th,  the  day  upon  which  the  respond- 
ents made  the  advance  of  £1,000  to  the  agents.  It  is  also  the  fact 
that  the  agents  l^d  their  principals  to  suppose,  before  the  advance 
was  made,  that  the  libelants'  demand  had  been  paid.  But  there  is 
no  evidence  that  the  libelants  authorized  such  a  representation  to  be 
made,  or  expected  that  it  would  be  made,  and  none  to  show  that  the 
receipted  bill  was  seen  by  the  respondents  until  a  day  subsequent  to 
the  advance.  The  Katie  sailed  on  November  18th,  and  it  was  after 
this  that  the  vouchers  for  the  ship's  account  were  delivered  to  Mr. 
Bchultz.  The  case  is  one,  therefore,  where  the  principal  has  been 
misled  by  the  misrepresentation  of  his  agent.     The  respondents  were 


>Keported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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not  misled  by  any  act  or  representation  of  the  libelants.  If  they  had 
made  the  advance  npon  the  faith  of  the  receipted  bill,  the  libelants 
would  be  estopped. 

The  decree  of  the  district  court  is  reversed,  and  a  decree  ordered 
for  the  libelants  for  $1,472.5 ),  with  interest  from  November  2i,  18S4, 
with  costs  of  the  didtrict  court,  and  of  this  court. 


Thb  HEiiEM  Brown.' 
{Dittrkt  Court,  D.  Jfatsaehutetti.    June  23,  1886.) 

Maritimb  Lten— Liens  fob  Rkpaibs— State  Statutes— Pdb.  St.  Mass.  Ch. 
192,  §  14  Sec.  15. 

To  "depart  from  port"  means  to  go  to  sea,  irrespectl''e  of  the  distance  or  du- 
ration of  the  voyage,  under  Puh.  St.  Mass.  e.  192,  §§  14,  IS. 

The  libelants  claimed  a  lien  under  Pub.  St.  Mass.  c.  192,  §§14, 
15.  The  claimants,  the  mortgagees,  defenaed  on  the  ground  that 
tLti  provisions  of  the  act  had  not  been  complied  with.  It  was  ad- 
mitted that  no  claim  had  been  filed  until  more  than  four  days  after  a 
trip  to  Lynn;  but  it  was  asserted  that  a  trip  to  Lynn  and  return, 
completed  on  the  same  day,  was  not  a  departure  from  the  port,  within 
the  meaning  of  the  act. 

Horace  G.  Allen,  for  libelants. 

C.  T.  Russell,  Jr.,  for  claimants. 

Nelson,  J.  This  is  a  libel  by  material-men  to  enforce  a  lien  for 
labor  and  materials  furnished  in  repairing  the  steam-tug  Helen  Brown, 
at  Boston,  her  home  port.  The  lien  is  claimed  under  a  statute  of  the 
state  which  gives  a  lien  for  labor  performed  and  materials  furnished 
in  the  repairs  of  a  domestic  vessel.  Pub.  St.  e.  192,  §  14.  Section 
15  provides  that  "such  lien  shall  be  dissolved  unless  the  person  claim- 
ing the  same  files,  within  four  days  from  the  time  when  the  vessel 
departs  from  the  port  at  which  she  was  when  the  debt  was  contracted, 
in  the  office  of  the  clerk  of  the  city  or  town  within  which  the  vessel 
was  at  such  time,"  a  statement  giving  a  just  and  true  account  of  the 
demand  claimed  to  be  due  to  him.  The  Helen  Brown  was  an  ordinary 
tug-boat,  engaged  in  the  usual  business  of  boats  of  her  class.  After 
the  libelants'  debt  was  contracted,  she  towed  a  vessel  from  Boston  to 
Lynn,  and  on  several  other  occasions  she  went  to  Lynn,  and  was 
there  engaged  in  towing  vessels;  but  in  each  instance  she  returned 
to  Boston  the  same  day  after  the  service  was  rendered.  It  was  ad- 
mitted that  no  statement  of  the  libelants'  demand  was  filed,  as  re- 
quired  by  section  15,  until  more  tban  four  days  after  the  last  of  her 

'Heported  by  Theodore  M.  Btting,  Esq.,  of  the  Philadelphia  bar. 
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trips  to  Lynn;  and  if  going  to  Lynn  was  a  departure  from  the  port 
at  which  she  was  vrheii  the  debt  was  contracted,  within  the  meaning 
of  section  15,  the  libelants'  original  lien  was  dissolved  as  against 
the  claimants,  who  were  mortgagees  of  the  vessel.  The  oese  tarns 
on  the  meaning  of  the  words  "depart  from  the  port,"  as  nsed  in  that 
section.  A  Tessel  departs  from  her  port  when  she  goes  to  sea. 
When  she  leaves  her  harbor,  and  enters  upon  the  high  seas,  whether 
on  a  voyage  to  another  port,  or  in  the  prosecution  of  some  business 
on  the  ocean,  such  as  towing,  fishing,  rendering  assistance,  or  the 
like,  she  is,  in  a  legal  as  well  as  in  a  nautical  sense,  at  sea,  as  dis- 
tinguished from  being  in  port.  To  "depart  from  port,"  to  "leave 
port,"  to  "go  to  sea,"  are  phrases  which,  in  popular  speech,  have 
the  same  signification.  I  am  of  opinion  that  it  is  in  thid  sense 
that  the  words  "depart  from  the  port"  are  used  in  this  statute.  U. 
S.  V.  Orush,  5  Mason,  290;  The  Harriet,  1  Story,  251.  In  going 
to  Lynn  the  Helen  Brown  went  outside  of  the  headlands  and  light- 
houses which  mark  the  outward  geographical  limits  of  Boston  har- 
bor, and  entered  Massachusetts  bay.  She  was  then  upon  the  high 
seaE ;  she  had  left  her  port  and  had  gone  to  sea.  Whether  her  de- 
parture was  for  a  longer  or  shorter  voyage,  or  with  the  intention  of 
returning  sooner  or  later,  can  make  no  difference.  She  went,  not 
secretly,  or  for  the  purpose  of  avoiding  the  lien,  but  openly,  and  in 
the  line  of  her  regular  employment. 

Reference  was  made  to  chapter  70,  §  7,  Pub.  St.,  which,  for 
pilotage  purposes,  defined  the  harbor  of  Boston  to  include  all  the 
waters  within  Nahant  rock,  on  the  north,  and  Point  Alderton,  on  the 
south,  Lynn  being  within  those  limits.  But  it  is  apparent  that  this 
is  an  arbitrary  line,  established  for  pilotage  purposes  only,  and  can 
have  no  application  in  cases  arising  under  chapter  192. 

Libel  dismissed,  with  costs. 
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AlTIiBBOBOUOE    NaT.  BaMK   V.  NoBTHWESTBIW    MaKUF'o    &   CaB   GO. 

and  others. 

(Oireuit  Court,  D.  Minnetoia.    July,  1886.) 

OOBKTB— OOHFLICT  OF  JUBISDIOTIOlf— RB8  IN   CUBTODIA  LkGIS— CONaPniAOT. 

WItere  a  court  of  competent  juriBdiction  has  possession  of  the  ra,  the 
United  States  circuit  court  will  not  interfere  witn  such  possession  on  the 
ground  that  the  court  was  imposed  upon  by  a  conspiracy,  and  the  possession 
of  the  ret  obtained  by  fraud. 

Demarrer  to  Bill  of  Complaint. 
P.  M,  Babcock,  for  complainant. 

J.  N.  Castle,  Searles,  Ewing  d  Oail,  and  Bigelow,  Flandrau  <t 
Squires,  for  defendants. 

Nelson,  J.  The  facts  are  briefly  these:  The  Northwester];!  Manu* 
facturing  &  Car  Company,  a  corporation  existing  under  the  laws  of 
the  state  of  Minnesota,  is  in  the  bands  of  a  receiver,  under  an  order 
of  the  district  court  of  Washington  county,  with  a  view  of  winding 
iip  the  concern,  and  all  its  property  is  sequestrated.  That  court  has 
possession,  and  is  proceeding  to  ascertain  the  debts,  and  liquidate. 
The  complainant,  a  citizen  of  Massachusetts,  is  a  creditor  of  the 
car  company,  and  has  a  judgment  obtained  in  an  action  at  law  in 
the  circuit  court  of  the  United  States  for  the  district  of  Minnesota, 
pending  these  proceedings.  While  a  distribution  of  the  property 
by  the  district  court  of  the  state  is  progressing,  a  bill  in  equity  is 
filed,  and  this  court  is  asked  to  set  aside  all  the  proceedings  by 
which  that  court  gained  possession  of  the  res.  There  is  no  coiq-. 
plaint  that  the  state  court  refused  to  recognize  the  debt  of  the  com- 
plainant. The  allegation  to  give  this  court  jurisdiction  is  that  a 
fraudulent  conspiracy  existed  between  the  car  company  and  a  creditor, 
by  which  the  state  court  was  imposed  upon,  and  possession  of  the 
res  acquired  by  this  fraud.  To  entertain  this  suit  not  only  involves 
a  review  of  the  judgment  of  the  district  court  of  the  state,  but  is  a 
direct  interference  with  property  in  <!U8todia  legis,  by  authority  of  a 
court  having  jurisdiction  over  the  parties  thereto  and  the  subject- 
matter  of  the  controversy.  Such  interference  cannot  be  tolerated. 
After  a  court  of  competent  jurisdiction,  having  possession  of  the  res, 
has  let  go  its  hold,  a  suit  could  be  brought  in  another  court  of  con- 
current jurisdiction,  in  which  it  might  be  the  duty  of  the  court,  if 
fraud  was  alleged  and  proven  in  obtaining  a  decree,  to  prevent  the 
parties  who  obtained  it,  and  who  are  before  the  court,  and  claim  the 
property  by  virtue  of  a  sale  with  knowledge  of  the  fraud,  from  appro- 
priating the  property.  Sahlgard  v.  Kennedy,  2  Fed.  Bep.  295,  cited 
by  complainant's  counsel,  and  decided  in  this  court,  was  of  that  char- 
acter; also  Johnson  v.  Waters,  111  U.  6.  640;  S.  C.  4  Sup.  Ct.  Bep. 
619.  In  Barrow  v.  Hunton,  99  U.  S.  80,  jurisdiction  was  sustained 
v.28F.no.2— 8 
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for  the  reason  that  the  laws  of  Louisiana  provided  for  an  action  of 
nullity,  and  the  controversy  was  between  citizens  of  different  states. 
This  suit  is  of  an  entirely  different  description,  and  presents  a  ques- 
tion similar  to  that  decided  in  cases  of  WUwall  v.  Sampson,  14  How. 
52;  Heidritter  v.  Elizabeth  Oil-cloth  Co.,  112  U.  S.  294;  S.  C.  5  Sup. 
Ct.  Rep.  135;  Levi  v.  Columbia  Ina.  Co.,  1  Fed.  Rep.  206;  and  Hamil- 
ton f .  Ghoteau,  6  Fed.  Rep.  339.  In  these  latter  cases  the  doctrine 
announced  in  Peck  v.  Jenness,  7  How.  624,  and  Taylor  v.  Carryl,  20 
How.  583,  was  fully  sustained,  and  carried  to  its  legal  sequence. 
Demurrer  sustained,  and  bill  dismissed. 

MuiLBB,  Justice.     I  concur  in  this  opinion. 


8cTnii.T  V.  Delamateb  and  others. 
(Oircuit  Court,  8.  D.  Nm  York.    July  30,  1886.) 

1.  AocOBD  AND  Satisfaction— Patmknt. 

Where  one  party  employs  another  to  make  repairs,  and  on  settlement  there- 
for keeps  back  any  portion  of  the  price  as  compeasation  for  bad  workman- 
ship or  material,  the  transaction  is  a  full  accord  and  satisfaction  as  to  all 
damages  then  known  to  the  employer,  a  settlement  of  everything  the  parties 
intended  to  settle,  and  a  complete  extinguishment  of  all  claim  for  damages, 
so  far  as  the  minds  of  the  parties  meet  and  coincide. 

8.  Same— EsTOFPEL. 

Bat  if,  in  such  a  case,  there  are  hidden  defects,  of  material  or  workman- 
ship, unknown  to  the  employer,  and  which  he  could  not,  by  the  exercise  of 
reasonable  care,  ascertain,  they  are  not  compensated  by  the  payment  he  has 
received,  and  his  acceptance  and  retention  of  such  payment  will  not  bar  hia 
right  of  action  for  such  hidden  defects,  when  discovered. 

Action  to  recover  damages  resulting  to  plaintiff  from  the  defective 
manner  in  which  the  furnaces  to  the  boiler  of  his  steam-tug  had 
been  repaired  by  defendant.  Defense  was  based  on  accord  and  satis- 
faction. Judgment  for  plaintiff,  and  defendant  moves  for  a  new 
trial,  alleging  that  the  jury  was  misdirected. 

Edward  D.  McCarthy,  for  plaintiff. 

Thos.  Darlington,  for  defendants. 

Whbeleb,  J.  The  defendants  repaired  the  crown-sheets  of  the 
fnmaces  to  the  boiler  of  the  plaintiff's  steam-tug,  by  cutting  out 
parts  of  the  iron,  and  putting  in  new,  and  riveting  the  new  parts  to 
the  old.  After  the  work  was  done  one  of  the  joints  leaked,  and  the 
boat  was  returned  to  the  defendants'  works  several  times,  and  the 
crown-sheets  were  caulked  at  that  place.  The  defendants  called  on 
the  plaintiff  for  the  pay  for  the  work.  He  claimed  there  should  be  a 
deduction  for  bad  workmanship,  and  loss  of  time  of  the  tug  in  conse- 
quence.   Five  hundred  dollars  wwe  deducted  on  that  account,  and 
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he  paid  the  balance.  This  action  is  brought  to  recoTer  farther  dam- 
ages for  bad  workmanship  in  making  those  repairs.  The  plaintiff's 
evidence  tended  to  show,  and  wan  not  much  contradicted  in  this 
respect,  that  the  holes  in  the  new  part  did  not  fit  those  in  the  old  for 
the  rivets,  at  one  of  the  laps,  and  that  some  of  the  holes  in  the  old 
were  reamed  ont  larger  to  admit  the  rivets,  and  others  made  between, 
in  some  places,  and  the  rivets  put  in,  making  bad  and  dangerous 
work,  which  would  be  concealed  by  the  lap  and  rivets,  and  not  readily 
discoverable  :*  that  there  continued  to  be  a  leak  at  that  place  and  he 
took  the  boat  to  other  works,  where  they  tried  to  repair  it  by  caulking 
and  otherwise,  but  failed  to  make  the  joint  tight,  and  finally  the 
furnaces  were  taken  apart,  and  these  holes  were  discovered;  and 
that  he  sustained  large  damages  by  the  loss  of  the  use  of  the  tug 
while  attempting  to  get  it  repaired,  before  discovering  these  holes, 
and  was  put  to  large  expense  for  those  repairs.  The  defendants 
claimed  that  the  payment  of  the  $500  for  bad  workmanship,  by 
deducting  it  from  the  price  of  the  work,  was  a  full  satisfaction  of  all 
damages  for  anything  done  about  the  work,  and  an  absolute  bar  to 
the  right  of  the  plaintiff  to  recover,  and  requested  that  a  verdict  for 
the  defendants  be  directed.  The  request  to  direct  a  verdict  was 
refused,  and  the  jury  were  instructed,  in  substance,  that  the  payment 
of  the  $500  was  to  be  taken  to  have  been  a  full  settlement  and  pay- 
ment of  all  damages  which  had  resulted,  or  might  result,  from  any 
fanlt  of  the  defendants  about  the  work,  that  the  plaintiff  then  knew 
of,  or  by  reasonable  diligence  might  have  known  of,  at  that  time; 
but  that  if  t^e  making  these  holes  was  a  distinct  piece  of  bad  work- 
manship, that  the  plaintiff  did  not  know  of,  and  could  not  reasonably 
be  expected  to  know  of,  at  that  time,  and  was  not  contemplated  in 
making  the  settlement,  and  was  not  settled  for,  the  plaintiff  would 
be  entitled  to  recover  the  reasonable  expenses  of  endeavoring  to 
repair  the  defect  as  it  was  made  to  appear,  and  reasonable  compen- 
sation for  the  loss  of  the  use  of  the  tug  during  the  necessary  time  of 
making  the  endeavors,  and  for  reasonable  expenses  of  remedying  the 
defect  when  discovered.  The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendants  move  for  a  new  trial  on  account  of  the  refusal  to 
direct  a  verdict,  and  of  this  direction  to  the  jury. 

There  is  no  question  but  that,  as  claimed  and  argued  for  the  de- 
fendants, the  acceptance  of  the  $500  was  a  full  settlement  of  all 
claim  for  any  farther  damages  for  that  for  which  it  was  paid  and  re- 
ceived, however  great  the  damage  might  turn  ont  to  be,  and  however 
it  might  extend  beyond  the  expectation  of  the  parties.  The  evidence 
of  this  settlement  rested  wholly  in  parol,  and  what  was  settled  for 
was  a  matter  of  foct,  to  be  determined  upon  evidence.  The  parties 
settled  what  they  agreed  to  settle.  The  plaintiff  would  have  the 
right  to  expect  that  the  work  had  been  done  in  the  usual  manner,  al- 
though defectively,  and  would  not  be  bound  to  look  for  any  injury  to 
the  structure  of  the  furnaces  out  of  the  common  course.    The  jury 
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have  found,  upon  the  evidence,  that  these  holes  were  a  diatinot  piece 
of  bad  -workmanship,  which  the  plaintiff  did  not  know  of,  and  would 
not  be  expected  to  know  of.  The  agreement  to  take  the  $500  was  an 
accord,  becanse  the  minds  of  the  parties  met  in  accord.  This  thing 
was  ontside  of  what  was  in  the  contemplation  of  the  plaintiff.  It  was 
not  a  mere  consequence,  not  contemplated,  of  something  that  was  in 
contemplation,  but  was  itself  a  cause  of  damage  wholly  left  out,  with 
its  consequences.  None  of  the  many  oases  which  the  diligence  of 
the  defendants'  counsel  has  brought  to  notice  go  to  show  that  such  a 
cause  of  action,  itself  not  known  to  exist  at  the  time  of  a  settlement, 
is  brought  into  it  by  construction. 

In  Lee  v.  Lancashire  Ry.  Co.,  L.  R.  6  Ch.  527,  a  bill  was  brought 
to  set  aside  a  release  of  a  claim  for  damages  caused  by  an  accident, 
and  it  was  held,  on  appeal  from  Yice-Chanoellor  Malins,  that  the 
receipt  could  be  rebutted  by  evidence  that  the  plaintiff  did  not  re- 
ceive the  money  in  full  satisfaction  of  all  demands,  and  that  the  case 
should  be  tried  at  law,  and  the  bill  be  dismissed.  On  the  trial  at 
law  the  question  would  be,  as  was  submitted  to  the  jury  here,  whether 
the  demand  in  suit  was  one  for  which  satisfaction  had  been  re- 
ceived. 

In  Roberts  v.  Eastern  Counties  Ry.  Co.,  1  Fost.  &  F.  460,  the 
plaintiff  was  injured  on  the  defendant's  road,  and  his  hat  crushed, 
by  being  overturned  in  a  car.  He  did  not  know  of  any  injury  be- 
yond that  to  his  hat,  and  accepted  two  pounds  for  that,  and  gave  a 
receipt,  which  was  pleaded  in  bar  to  an  action  for  the  other  injury. 
Lord  GooKBUEN,  G.  J.,  said:  "It  cannot  be  seriously  urged  that,  if 
plaintiff  has  been  seriously  injured,  he  is  precluded  from  recovering 
because  he  agreed  to  accept  two  pounds  for  his  hat." 

Although  the  defendants  settled  with  and  paid  the  plaintiff  for 
all  their  bad  work  that  he  knew  of,  and  could  reasonably  know  of, 
they  have  not  settled  for  this  piece  of  bad  work  that  he  did  not 
know  of,  and  he  appears  to  have  properly  recovered  a  verdict  for 
that. 

.  Motion  for  new  trial  overruled,  stay  of  proceedings  vacated,  and 
judgment  on  verdict  ordered. 
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Thb  Hoixadat  Gabb. 

HioKOx  V.  Elliott  and  others. 

(Oireuit  Court,  D.  Oregon.    July  28.  1888.) 

Apfbaii — ^BoiTD — United  States  Sdpssme  Cotirt  Rttle  20 — Decree  vor  Homarr, 

WBSS  NOT   OtHEBWIBE    SECURED,   WITHUI  THB   MEANINO  OF  THB    TWENTT- 

KrNTH  Rule. 
The  plaintiff's  debtor,  being  the  equitable  owner  of  certain  real  property, 

grocared  the  same  to  be  conveyed  to  his  brother,  with  the  intent  to  thereby 
inder  and  delay  his  creditors,  and  the  grantee  accepted  the  conveyance  with 
knowledge  of  such  intent.  Afterwards  the  plaintiff,  having  obtained  a  judg- 
ment against  his  debtor,  filed  a  bUl  in  this  court  to  subject  this  property,  as 
an  equitable  asset  in  the  hands  of  said  grantee,  to  the  satisfaction  of  bis  judg- 
ment, alleging  the  insolvency  of  the  debtor,  and  obtained  a  decree  thereon 
that  the  grantee  pay  the  amount  of  the  judgment  within  a  certain  time,  and 
that,  in  default  of  such  payment,  the  property  in  question  be  sold  to  satisfy 
the  same.  Thereupon  said  grantee  applied  to  have  settled  the  amount  of  the 
lupertedeas  bond  to  be  given  by  him  on  appeal  from  said  decree,  claiming  that 
the  decree  was  "otherwise  secured, "  witnm  the  meaning  of  rule  39  of  the  su- 
preme court,  and  therefore  the  bond  ought  to  be  taken  in  an  amount  not  more 
than  sufficient  to  secure  the  payment  of  the  costs.  Held,  that  the  money  ascer- 
tained to  be  due  the  plaintiff  by  this  decree  is  not  "otherwise  secured,  "within 
the  meaning  of  said  rule,  and  the  amount  of  the  bond  is  settled  at  f  76,000, — 
the  amount  of  the  decree,  with  three  years'  interest  thereon,  and  10  per  centum 
damages  for  delay,  with  the  costs  of  the  appeal,  being  about  f 66,000. 

Application  to  Settle  the  Amoant  ,of  a  Supersedeas  Bond  on  Appeal. 
James  K.  Kelly  and  C.  E.  S.  Wood,  for  plaintiff. 
Thomas  N.  Strong  and  Charles  B.  Darling,  for  defendant  Joseph 
HoUaday. 

Dbadt,  J.  This  is  an  application  by  the  defendant  Joseph  Holla- 
day  to  have  me  fix  the  amount  of  the  supersedeas  bond  to  be  given  by 
him  on  his  appeal  from  the  final  decree  herein  of  this  ooart.  Notice 
of  application  was  given  to  coansel  for  the  plaintiff,  and  the  matter 
has  been  argued  before  me. 

To  premise:  In  the  opinion  delivered  in  the  ease  on  the  four- 
teenth  alt.'  the  court,  following  the  lead  and  argument  of  counsel, 
assumed  that  the  decree  of  August  15,  1879,  in  HoUaday  v.  Elliott, 
was  a  lien  on  the  real  property  that  the  former  procured  to  be  con- 
veyed to  his  brother,  Joseph,  with  intent  to  hinder  and  delay  his 
creditors,  and  which  it  was  the  object  of  this  suit  to  reach  and  sub- 
ject to  the  payment  of  the  plaintiff's  claim.  But  on  the  argument 
of  the  motion  of  the  defendant  HoUaday  for  a  rehearing,  attention 
was  called  to  the  fact  that  the  legal  title  to  the  property  never  was 
in  Ben  HoUaday ;  that  when  he  acquired  it,  for  reasons  of  convenience 
or  otherwise,  he  had  it  conveyed  to  third  persons,  on  a  trust  or  under- 
standing that  they  would  hold  and  convey  the  same  as  he  might  direct. 
Afterwards  Ben  Holladay,  with  intent  to  hinder  and  delay  his  ored- 
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itors,  procnred  the  persons  thus  holding  the  lep;al  title  to  the  property 
to  convey  it  with  like  intent  to  Joseph  Holladay.  The  interest  of 
Ben  Holladay  in  the  property  was  therefore  only  an  equity,  and  was 
not  affected  by  the  lien  of  the  decree  against  him.  Smith  t.  Ingles, 
2  Or.  44.  Nor  would  the  lien  of  this  decree  have  reached  this  prop- 
erty if  the  legal  title  thereto  had  been  in  Ben  Holladay  at  the  time 
of  the  conveyance  to  his  brother.  The  conveyances  antedated  the  de« 
cree,  and  there  would  have  been  nothing  left  of  the  property  in  Ben 
Holladay  for  it  to  become  a  lien  on.  The  lien  of  a  judgment  or  de- 
cree only  affects  property  owned  by  the  debtor  at  the  time  of  docket- 
ing the  same.  A  conveyance  in  fraud  of  creditors,  although  void  as 
to  them,  is  valid  between  the  parties,  and  passes  all  the  estate  of  the 
grantor  in  the  premises  to  the  grantee.  Practically  it  is  only  void- 
able at  the  instance  of  creditors.  In  re  Estes,  6  Sawy.  459;  S.  G. 
S  Fed.  Bep.  134.  Accordingly,  the  decree  in  the  case  was  framed 
to  meet  this  view  of  the  matter,  which  was  fully  presented  by  the  bilL 
From'  the  time  of  purchasing  the  same  Ben  Holladay  has  had  the 
equitable  estate  in  this  property,  and  one  object  of  this  suit  is  to  sub- 
ject this  interest,  as  an  equitable  asset,  to  the  payment  of  the  decree 
obtained  against  him  by  Elliott.  In  such  a  case  the  creditor  does 
not  acquire  a  lien  by  the  judgment  against  his  debtor,  and  he  may 
maintain  a  bUl  to  subject  such  asset  to  the  payment  of  his  debt 
without  it. 

Section  1000  of  the  Revised  Statutes  provides : 

"Every  justice  or  judge,  signing  a  citation  on  any  writ  of  error,  shall 
*  *  *  take  good  and  sufiBcient  security  that  tlie  plaintiff  in  error  or  the 
appellant  shall  proaecute  bis  writ  of  error  or  appeal  to  effect,  and,  if  he  fail 
to  malie  his  plea  good,  shall  answer  all  damages  and  costs,  where  the  writ  is 
a  supersedeas  and  stays  execution,  or  all  costs  only,  where  it  is  not  a  super- 
sedeas, as  aforesaid." 

As  an  exposition  of  this  section,  and  a  guide  to  judges  taking  se- 
curity under  it,  the  supreme  court,  in  1867,  adopted  rule  29,  which 
provides  that  "sach  indemnity,  when  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  including  just  damages  for  delay, 
and  costs  and  interest  on  appeal ;  but  in  all  suits  where  the  property 
in  controversy  necessarily  follows  the  event  of  the  suit,  as  in  real 
actions,  replevin,  and  suits  on  mortgages,  *  *  *  indemnity  in 
all  such  cases  is  only  required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs 
of  the  suit,  and  just  damages  for  delay,  and  costs  and  interest  on  the ' 
appeal. " 

Assuming  that  the  decree  of  August  15,  1879,  is  a  lien  on  this 
property,  the  defendant  contends  that  the  decree  in  this  case  is  thereby 
"otherwise  secured,"  within  the  necessary  meaning  of  this  rule,  and 
therefore  a  supersedeas  bond  ought  not  to  be  required  in  a  greater 
amount  than  may  be  necessary  to  secure  "the  costs  of  the  suit,  and 
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jast  damages  for  delay,  and  interest  on  the  appeal."  But  this  argn- 
ment,  as  we  have  seen,  is  founded  on  a  misapprehension  of  the  effect 
and  operation  of  the  decree  against  Ben  Holladay. 

Counsel  also  contends  that  the  decree  in  this  case  is  a  lien  or  charge 
on  this  property,  and  therefore  the  amoant  of  it  is  "otherwise  se- 
cured," and  likens  it  to  the  case  of  a  decree  to  enforce  the  lien  of  a 
mortgage  mentioned  in  the  rule.  But  a  mortgage  is  a  lien  or  security 
for  the  debt,  independent  of  and  anterior  to  the  decree  enforcing  it, 
and  therefore  it  may  be  truly  said  that  the  money  for  which  the  de- 
cree is  given  is  secured  otherwise  than  by  the  decree  itself.  In  other 
words,  the  security  is  something  collateral  to  or  outside  of  the  decree 
appealed  from.  But  admitting  that  the  money  due  the  plaintiff,  as 
determined  by  this  decree,  is  now  a  charge  or  lien  on  this  property,  it 
is  only  so  by  virtue  of  the  same.  Money  so  secured  cannot  be  said  to 
be  "otherwise  secured"  than  by  such  decree.  If  this  decree  was  for 
the  payment  of  money  generally,  it  would  become  a  lien  or  charge  on 
the  real  property  of  Joseph  Holladay  from  the  date  of  its  being  dock- 
eted ;  bat  no  one  wonld  contend  that  such  lien  or  charge  is  such  a  se- 
curity as  would  authorize  the  taking  of  a  supersedeas  bond,  on  an  ap- 
peal from  the  decree,  in  a  sum  merely  sufficient  to  cover  costs,  dam- 
ages for  delay,  and  interest  on  appeal. 

Now,  this  is  a  decree  against  Joseph  Holladay  for  the  recovery  of 
money,  to  be  enforced,  it  is  true,  not  against  bis  property  generally, 
but  only  so  far  as  he  has  wrongfully  possessed  himself  of  the  prop- 
erty of  the  original  debtor.  But,  like  any  other  money  judgment,  it 
can  be  satisfied  by  the  payment  of  money.  Counsel  for  the  defend- 
ant also  contends  that  by  operation  of  the  rule  of  lis  pendens  the 
money  doe  the  plaintiff  on  this  decree  is  otherwise  secured.  Pom. 
Eq.  Jur.  §  635,  says  that  "the  doctrine  of  notice  by  lis  pendens  ex- 
tends to  all  equitable  suits  which  involve  the  title  to  a  speciiic  tract 
of  land,  or  which  are  brought  to  establish  any  equitable  estate,  inter- 
est, or  right  in  an  identified  parcel  of  land,  or  to  enforce  any  lien, 
charge,  or  incumbrance  on  land."  This  suit  is  not  brought  to  en-- 
force  any  lien,  charge,  or  incumbrance  on  this  property,  for  none 
exists,  so  far  as  this  plaintiff  is  concerned.  Neither  does  it  involve 
the  title  to  it.  The  plaintiff  never  claimed  any  title  to  or  interest  in 
the  land.  His  only  claim  is  that  his  debtor  has  procured  this  prop- 
erty, of  which  he  was  the  real  owner,  to  be  conveyed  to  the  defend- 
ant to  prevent  the  collection  of  his  debt,  and  the  object  of  his  suit  is 
to  establish  that  fact,  and  obtain  relief  against  the  wrong  by  a  sale 
of  the  property,  as  on  execution,  notwithstanding  such  conveyance. 
This  suit  is  brought  to  establish  a  right  in  equity  to  an  execution 
against  the  property  in  question  to  satisfy  a  judgment  which,  owing 
to  the  wrongful  acts  of  the  debtor  therein,  cannot  now  be  reached  by 
an  execution  at  law. 

In  Jerome  v.  McCarter,  21  Wall.  17,  the  supreme  court  held,  in  the 
langoage  of  the  syllabus,  that  "the  amoant  of  a  supersedeas  bond,  as 
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well  as  the  suffieieney  of  the  seoarity,  are  matters  to  be  determined 
by  the  jadge  below,  under  the  proviBioDS  of  the  twenty-ninth  mle." 
This  raling  was  affirmed  at  the  last  term,  in  Mexican  N.  C  Co.  t. 
Reugeng,  6  Sap.  Gt.  Bep.  946.  And  this  case  sheds  light  on  the 
question  when  a  money  judgment  is  "otherwise  secared,"  within  the 
meaning  of  the  rule  29.  The  case  is  very  briefly  reported,  hut  it  ap- 
pears there  was  an  attachment  levied  on  the  property  of  the  defend- 
ant, which  was  discharged  on  giving  bond.  Judgment  was  given 
against  the  defendant,  and  the  case  was  taken  to  the  supreme  court 
on  a  writ  of  error.  Qn  signing  the  citation  the  judge  took  a  super- 
tedeag  bond  in  less  than  the  amount  of  the  judgment.  There  was  a 
motion  in  the  supreme  court  for  additional  security,  which  was  de- 
nied, on  the  ground  that  the  matter  was  in  the  discretion  of  the  judge 
who  took  the  bond.  Chief  Justice  Waitb,  in  announcing  the  decision 
of  the  court,  referring  to  the  bond  for  the  discharge  of  the  attach- 
ment, said: 

"It  stands,  therefore,  as  security  for  the  payment  of  the  judgment,  and  the 
judge,  when  he  took  the  gupersetUaa  bond,  acted  with  r^erence  to  a  judg- 
ment which  was  'otherwise  secured,'  within  the  maaning  of  rule  29,  and  could 
be  governed  accordingly." 

My  decided  impression  is  that  the  money  due  the  plaintiff,  as  as- 
certained by  this  decree,  is  not  "otherwise  secured,"  within  the  mean- 
ing of  the  twenty-ninth  rule,  and  that  the  bond  for  a  gupergedeag 
ought  not  to  be  taken  in  an  amount  less  than  sufficient  to  secure 
the  face  of  the  decree  and  costs,  interest  thereon  for  three  years,  10 
per  centum  damages  for  delay,  and  costs  of  the  appeal.  These  items 
will  amount,  in  round  numbers,  to  about  $55,000.  To  meet  contin- 
gencies, it  is  usual  to  take  the  security  in  a  greater  amount  than  the 
sum  secured.  In  this  case  I  think  the  sum  of  $75,000  will  be  suffi- 
cient. Not  less  than  two  sureties  will  be  required  to  the  bond.  The 
names  proposed  may  be  first  submitted  to  counsel  for  the  plaintiff, 
and  if  they  are  satisfactory  to  him  they  will  be  accepted  by  me,  of 
course;  otherwise^ they  must  be  examined  before  me  on  oath  as  to 
their  sufficiency. 
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WiTTBBS,  Beceiver,  etc.,  r.  Sowles,  Ez'r,  etc.,  and  others. 

(dreuit  Court,  D.  Vermont.    July  17, 1886.) 

1.  WlTWKSB — HnSBAND  AliX>  WlFK — SuiT  BT  ReOBIVBK  OF  NatIONAI,  BaKK. 

Where  the  receiver  of  ft  national  bank  brings  suit  in  equity  against  husband 
and  wife  jointly  to  reach  assets  in  the  hands  of  the  husband  as  executor  of  ft 
deceased  shareholder,  and  also,  on  failure  of  such  assets,  to  reach  the  interest 
of  the  wife  as  residuary  legatee  of  such  testator,  such  wife  is  the  real  party 
defendant  in  interest,  and  the  husband  is*  not  a  competent  witness. 
8.  Same — Husbaks  and  Wipe— When  Incompetent— Law  of  Vebmont. 

Under  the  statutes  of  Vermont  (section  lOOS,  Revision  1880)  the  incompe- 
tency of  husband  and  wife  to  testify  against  or  for  each  other  remains  as  at 
tbe  common  law,  except  in  divorce  proceedings. 

In  Equity. 

Complainant,  as  receiver  of  a  national  bank,  exhibited  his  bill 

against  the  execntor  of  a  deceased  shareholder,  to  reach  assets,  if  any, 
in  the  hands  of  said  executor,  also  against  the  executor's  wife,  to 
reach  her  interest  as  residuary  legatee,  failing  assets  in  the  hands  of 
her  husband ;  and  thereupon  complainant  sought  to  use  the  defendant 
executor  as  a  witness,  but  the  latter  declined  to  testify,  for  the  alleged 
reason  that  his  wife  was  an  interested  party.  Motion  to  compel  said 
defendant  to  submit  to  examination. 

C.  W.  Witter$  and  W.  D.  Wilson,  for  the  motion. 

H.  C.  Adams,  contra. 

Wheeler,  J.  Hiram  Bellows,  the  testator,  was  the  owner  of  430 
shares,  of  f  100  each,  of  the  capital  stock  of  the  First  National  Bank 
of  St.  Albans,  which,  by  his  will,  passed  to  the  defendant  Edward 
A.  Sowles,  as  executor,  whose  wife  is  residuary  legatee.  An  assess* 
ment  equal  to  the  par  value  of  the  stock  has  been  laid  upon  the 
shareholders  of  the  bank.  This  bill  is  brought  by  the  receiver  to 
reach  the  assets  of  the  estate  in  the  hands  of  the  executor,  to  pay  the 
assessment  upon  this  stock,  if  he  has  sufficient  still  in  his  hands  for 
that  purpose,  and,  if  not,  to  reach  the  assets  which  have  been  distrib- 
uted to  the  wife  of  tbe  executor,  and  to  the  other  defendants,  who  are 
also  legatees.  The  orator  called  tbe  executor  as  a  witness  in  the 
cause,  who  declined  to  testify  because  his  wife  is  defendant,  and  in- 
terested  also  as  legatee  therein.  This  proceeding  is  brought  to  com- 
pel him  to  testify. 

By  the  laws  relating  to  national  banks  the  execntor  cannot  be 
made  personally  liable  for  this  assessment  except  as  the  assets  of 
the  estate  in  his  hands  may  be  charged  for  it.  Eev.  St.  §  5152. 
If  there  are  assets  in  his  hands  to  be  charged  with  that  liability,  and 
they  are  taken  for  that  purpose,  the  prospective  sharis  of  his  wife,  the 
residuary  legatee,  will  be  lessened  to  the  same  amount  thereby.  If 
tbe  assessment  is  charged  upon  the  assets  in  her  bands  on  account 
of  a  deficiency  of  those  in  his  hands,  her  estate  in  possession  will  be 
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diminished  by  so  maeh.  If  assets  in  the  hands  of  other  legatees  are 
reached,  and  taken  for  that  purpose,  she  will  be  liable  to  make  good 
the  amount  to  the  extent  to  which  she  has  received  assets  as  resida- 
ary  legatee.  Eev.  Laws  Vt.  §  2209.  As  the  wife  of  the  executor  is 
a  party  to  the  suit,  she  will  be  bound  by  any  decree  that  may  he 
rendered  therein.  From  this  statement  it  is  apparent  that,  as  be> 
tween  her  and  her  husband,  she  is  the  real  party  in  interest,  and  that, 
as  between  her  and  the  other  defendants,  she  is  an  interested,  and 
not  a  merely  nominal,  party.  '  There  is  no  issue  in  the  case  in  which 
she  is  not  interested,  and  none  upon  which  the  husband  can  be  called 
to  testify  to  anything  material  without  testifying  directly  for  or 
against  her. 

At  common  law  husband  and  wife,  in  all  civil,  and  in  most  crim- 
inal, cases,  are  not  competent  witnesses,  and  not  compellable  to  tes- 
tify either  for  or  against  each  other.  This  is  elementary,  and  is  not 
questioned.  By  the  laws  of  the  United  States,  with  some  exceptions 
not  here  material,  the  laws  of  the  state  are  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts  of  the  United  States. 
Bev.  St.  §  858.  In  1852  the  disability  arising  from  interest  as  a 
party  or  otherwise  was  removed  by  the  laws  of  the  state,  and  the  right 
of  a  party  to  compel  an  adverse  party  to  appear  and  testify  was  given. 
Laws  1852,  §§  1,  2;  Eev.  Laws  Vt.  §§  1001,  1009.  This  did  not 
remove  or  affect  the  incompetency  arising  from  coverture.  Seargent 
V.  Seward,  31  Vt.  509;  Cram  v.  Cram,  33  Vt.  15 ;  Davis  v.  Davis,  48 
Vt.  502.  The  inadmissibility  of  the  testimony  of  a  wife  in  several 
particular  cases,  not  like  this,  was  taken  away  by  various  statutes. 
Bev.  Laws,  §  1005.  In  1863  an  act  was  passed  making  both  hus- 
band and  wife  competent  witnesses  in  .all  actions  when  they  were 
properly  joined,  either  as  plaintiffs  or  defendants.  Laws  1S63,  No. 
14.  When  the  statutes  of  the  state  were  revised  in  1880  these  stat- 
utes relating  to  the  testimony  of  wives  were  grouped  together  in  a  sec- 
tion removing  the  disqualifications  of  married  women.  Section  1005. 
That  part  of  the  act  of  1863  taking  away  the  disqualification  of  a 
husband  was  not  carried  into  that  section,  nor  into  any  other  part  of 
the  Bevised  Laws.  Simkins  v.  Eddie,  56  Vt.  612.  Those  laws  re- 
peal the  act  of  1863,  and  there  is  no  statute  of  the  state  left  in  force 
removing  the  disqualification  of  a  husband,  except  in  divorce  cases. 
Bev.  Laws,  §  1006.  They  stand,  as  at  common  law,  incompetent  to 
testify  for  or  against  their  wives,  in  ordinary  civil  cases.  Wheeler  v. 
Wheeler,  47  Vt.  637.  A  husband  stands,  under  the  laws  of  the  state, 
as  a  wife  would,  if  there  was  no  statute  removing  her  incompetency. 
8he  could  not  testify  where  her  husband  was  a  party  in  interest. 
Willuimt  V.  Baldwin,  7  Vt.  506;  Carpenter  v.  Moore,  43  Vt.  392. 

In  Sivikins  v.  Eddie,  supra,  the  husband  was  permitted  to  testify, 
although  the  wife  was  a  party,  on  the  ground  that  he  was  the  real 
parly  in  interest,  and  would  testify  for  himself,  and  not  for  her.  In 
Willey  V.  Hunter,  57  Vt.  479,  the  wife  was  not  a  party,  bat  was  in- 
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j  ferested  remotely,  and  the  hosband  vas  held  competent  on  the  ground 

I  that  she  was  not  a  party.    His  testimony  would  not  be  either  for  or 

I  against  her  in  that  sait,  although  it  might  affect  her.     Both  these 

I  latter  cases  arose  nnder  the  Bevised  Laws.    Both  go  apon  the  groand 

i  that  the  husband  coold  testify  because  the  wife  was  not  a  party  in 

I  interest,  and  recognize  the  doctrine  that  he  could  not  testify  if  she 

should  be  a  part;  in  interest. 

As  the  law  now  stands,  and  as  this  case  stands,  it  must  be  held 

that  the  husband  is  not  a  competent  witness,  and  is  got  compellable 

to  testify.    Motion  denied. 


Bock,  Assignee,  etc.,  v,  Febeinb,  17.  B.  Marshal,  and  others. 

(OSfrcMi*  Court,  iK  D.  Iowa,  B.  D.    May  15, 1888.) 

AsstONusKT  ros  Benefit  ov  Creditoss — DEscatiFnoR  of  Pbofkbtt. 

A  deed  of  assignment,  intended  for  the  benefit  of  all  creditors  generally, 
bnt  whicli  describes  the  property  conveyed  as  "all  the  property  whatsoever 
of  the  party  of  the  first  part,  more  particularly  described  in  the  annexed 
schedule, "  is,  in  legal  effect,  not  a  general,  but  a  partial,  assignment,  and  con- 
veys only  the  property  enumerated  in  the  schedule  thereto  anuexed.^ 

On  Motion  by  Plaintiff  for  New  Trial. 
Fouke  dt  Lyon,  for  plaintiff. 
Henderson  Hurd  d  Daniels,  for  defendant. 
Before  Brewer,  Love,  and  Shiras,  JJ. 

Bbeweb,  J.,  (orally.)  This  is  an  action  brought  by  an  assignee  to  re« 
«0Ter  a  stock  of  goods  seized  by  the  defendant,  as  United  States  mar- 
^al,  under  an  attachment  against  the  assignor.  The  property  was 
not  named  in  the  schedule  to  the  assignment.  The  statutes  of  Iowa 
provide,  substantially,  that  a  general  asHignment  shall  carry  all  the 
property  of  the  assignor;  that  no  schedule  shall  be  necessary,  and 
that  any  mere  imperfection  or  omission  in  the  schedule  shall  not 
vitiate  the  assignment,  or  prevent  it  from  carrying  the  entire  prop- 
erty; and  it  is  claimed  that  the  instrument  in  question  was  a  general 
assignment;  and  that,  although  the  specific  property  in  controversy 
was  not  named  in  the  schedule,  it  passed  by  the  terms  of  the  assign- 
ment. Of  course,  a  partial  assignment  conveys  only  the  property  de- 
scribed, and  the  question  is  whether  this  was  a  partial  or  general  as- 
signment. It  is  headed  "General  Assignment."  It  recites  that 
whereas,  the  assignor  is  justly  indebted  in  considerable  sums  of 
money,  and  has  become  unable  to  pay  the  same  in  full,  and  is  now 
desirous  of  making  a  fair  and  equitable  distribution  of  his  property 

>8ee  note  at  end  of  ease. 
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among  all  of  his  creditors;  and  then  goes  on  to  grant,  eonvey,  and 
assign  "all  the  lands,  and  all  the  personal  property  of  every  name 
and  nature  whatsoever,  of  the  said  party  of  the  first  part,  more  par- 
ticnlarly  enumerated  and  described  in  the  sohednle  hereto  annexed, 
marked  '  Schedule  A,'  or  intended  so  to  be." 

Now,  the  reasons  in  favor  of  holding  this  as  a  general  assignment 
are — Ftrat,  the  parties  call  it  sach ;  second,  the  assignor  asserts  his 
desire  to  distribate  his  property  among  all  his  creditors;  third,  it 
reads  that  he  conveys  all  his  lands,  and  all  his  personal  property; 
and,  further,  in  the  affidavit  to  the  schedule  he  swears  that  this  is  a 
true  statement  and  account  of  his  estate.  The  argument  on  the  other 
band  is  that  the  broad  language  in  the  first  part  of  the  description  is 
restricted  by  that  which  follows.  He  assigns  all  the  lands,  and  all 
the  personal  property,  specifically  enumerated  and  described,  and  this 
particular  property  in  controversy  is  not  described  or  enumerated. 
Just  the  same  as  though  a  man  should  convey  aU  his  lands  in  the  city 
of  Des  Moines, — the  broad  expression  in  the  first  part  of  the  descrip- 
tion, "all  his  lands,"  would  necessarily,  by  a  familiar  rule,  be  limited 
by  the  second  part  of  the  description,  "in  the  city  of  Des  Moines ; " 
so  here,  all  his  lands,  and  all  his  personal  property,  as  specifically 
enumerated  and  described,  shows  that  he  intended  to  convey,  not  all, 
but  only  those  enumerated  and  described. 

The  question  is  not  one  free  from  doubt.  Of  course,  no  one  ques- 
tions  the  general  rule  that  we  are  to  take  the  description  as  a  whole, 
or  that  general  terms  in  one  part  are  limited  and  qualified  by  any 
specific  language  used  thereafter.  Especially  is  that  rule  applicable 
in  a  case  like  this,  where  the  property  not  enumerated  and  described 
is  property  of  proportionately  large  value  and  great  amount  He  has 
enumerated  on  one  page  of  this  schedule  his  lands ;  on  another  page 
or  pages  certain  accounts;  but,  though  being  a  merchant  in  posses- 
sion of  a  stock  of  goods,  he  does  not  mention  that  stock  of  goods  in 
any  way. 

Now,  for  the  intent  of  the  party,  which  is  eontrolling,  we  are  to 
look  at  all  parts  of  the  instrument.  When  a  party  makes  that  kind 
of  a  description,  to-wit,  all  the  property  enumerated  in  an  attached 
schedule,  and  we  find  omitted  from  that  schedule  a  large  element  of 
his  property, — something  which  it  could  not,  in  the  nature  of  things, 
be  believed  he  would  accidentally  omit,— can  we  come  to  any  other 
conclusion  than  that  he  intended  to  omit  it,  and  that  he  intended  to 
convey  only  that  which  he  had  specifically  enumerated?  If  a  man 
having  a  herd  of  cattle  and  a  colt  should  make  an  assignment  of  "all 
his  property,  as  specified  in  his  schedule,"  and  in  the  schedule  men- 
tion simply  the  colt,  would  not  we  be  irresistibly  forced  to  the  'con- 
clusion that  his  omission  of  that  which  was  the  main  element  of  his 
property  (his  herd  of  cattle)  was  in  pursuance  of  an  intention  to  omit 
it  ?  Of  course  the  omission  of  some  minor  item  would  not  carry  such 
inference;  but  when  a  man  sets  out  to  make  an  assignment,  and 
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takes  pains  to  make  a  schedule  of  that  which  he  assigns,  and  omits 
that  which  is  the  great  hulk  of  his  property,  and  conveys  all  his  prop- 
erty as  enumerated  and  described  in  the  schedule,  does  not  the  omis- 
sion carry  with  irresistible  force  the  conviction  .that  he  did  not  in- 
tend to  include  in  his  general  assignment  that  which  he  had  omitted 
from  the  schedule  ? 

It  is,  however,  urged  that  this  language,  "as  partioolarly  enumer- 
ated, "  is  limited  by  the  further  expression,  "or  intended  so  to  be, " 
and  the  argument  is  that  he  intended  to  convey  all;  that  he  prepared 
the  schedule  supposing  it  to  contain  all,  and  then  added  the  words 
"intended  so  to  be,"  so  as  to  guard  against  omission,  and  include 
anything  which  might  happen  to  be  omitted.  Certainly,  if  that  lan- 
guage referred  to  the  enumeration,  it  would  have  great  force  as  to 
any  minor  matters  omitted;  but  even  then  it  would  be  doubtful  whether 
it  should  be  construed  so  as  to  reach  any  very  valuable  property  omit- 
ted. But  the  language  does  not  necessarily  refer  to  the  enumeration, 
and,  in  view  of  the  facts  as  they  appear  from  the  testimony,  it  prob- 
ably does  not.  "Particularly  enumerated  and  described  in  the  sched- 
ule hereto  annexed,  marked '  Schedule  A,'  or  intended  so  to  be.  Now, 
does  that  refer  to  the  enumeration  or  to  the  annexation  ?  Ordina- 
rily a  qualifying  clause  refers  back  to  its  nearest  antecedent;  and 
when,  as  appears  from  the  testimony,  the  assignment  was  made  at 
one  time  and  place  and  the  schedule  at  another,  it  seems  to  support 
the  grammatical  construction,  and  that  when  this  assignment  con- 
tains a  conveyance  of  property  as  enumerated  and  described  in  the 
schedule  annexed,  or  intended  so  to  be,  the  latter  words  qualify 
simply  the  annexation. 

I  do  not,  of  course,  intend  to  question  the  fact  that  the  designation 
on  the  face  of  the  instrument  of  "General  Assignment, "  and  the  decla- 
ration of  the  intent  to  dispose  of  his  property  among  all  his  creditors, 
make  against  the  construction.  Only  for  those  facts,  I  think  there 
would  be  but  little  question,  and  the  presence  of  those  facts  obviously 
throws  the  question  into  doubt.  But  the  plaintiff  in  this  case  rests 
upon  this  instrument,  and  must  rest  upon  it.  He  must  satisfy  the 
court  that  this  instrument  was  intended  to  convey  this  property, 
which  it  seemed  as  though  the  assignor  had  ex  industria  omitted 
from  the  schedule.  The  court  is  not  satisfied,  nor  any  member  of 
tho  court,  that  such  was  the  intention. 

If  we  may  look  at  matters  outside  the  instrument  itself,  existing 
at  the  time  and  anterior  thereto,  it  would  seem  as  though  they  in- 
dicated an  intention  on  his  part  not  to  convey  by  this  assignment  all 
bis  property.  Contemporaneous,  or  nearly  so,  with  this  assignment, 
he  executed  a  mortgage  to  one  person  and  a  deed  to  another.  So 
nearly  contemporaneous  were  the  three  instruments  that  it  is  di£Gicult 
to  believe  that  they  were  not  all  intended  to  be  parts  and  parcels  of 
one  transaction.  In  the  assignment  he  makes  no  reservation,  as  he 
might,  of  e:tempt  property, — that  which  any  man  might  be  expected 
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to  retain  for  the  benefit  of  himself  and  family.  This  tends  to  show 
that  he  was,  notwithstanding  the  general  language  in  the  first  part 
of  bis  description,  intending  to  convey  only  that  property  named  in 
the  scbedale,  and  which  was  in  fact  not  exempt.  Whenever  a  party 
rests  his  title  upon  an  instrument  susceptible  of  various  constructions, 
unless,  upon  an  examination  of  the  entire  instrument,  the  court  is 
satisfied  that  the  intent  was  to  convey  that  which  he  now  says  was 
intended  by  the  instrument,  the  court  must  hold  against  the  title  as- 
serted. So,  upon  the  face  of  the  instrument  alone,. and  also  as  helped 
by  the  attending  circumstances,  we  all  of  us  come  to  the  conclusion 
that  this  property  was  not  included  in  the  assignment.  Of  course, 
we  concede  that  there  is  a  doubtful  question. 

The  other  matter  upon  which  the  trial  proceeded  arose  out  of  the 
question  whether  the  deed,  mortgage,  and  assignment  were  part  and 
parcel  of  one  transaction.  He  gave  a  deed  to  bis  wife,  and  a  mort- 
gage to  his  wards  for  money  which  he  claims  to  have  borrowed  from 
them.  On  the  morning  of  the  18th  be  was  aware  of  his  insolvency, — 
was  pressed  by  his  creditors.  The  matter  of  an  assignment  was 
spoken  of  between  himself  and  other  parties.  On  that  day  he  exe- 
cuted, or  at  least  signed  and  acknowledged,  the  deed  and  mortgage. 
His  testimony,  uncontradicted,  as  I  believe,  is  that  he  delivered  the 
deed  to  his  wife.  The  mortgage  he  kept  in  his  own  possession  as 
guardian  of  his  wards.  On  the  20th  this  assignment  was  made.  On 
that  day  the  three  instruments  were  recorded,  he  himself  placing  them 
on  record, — placing  the  deed  and  mortgage  upon  record  prior  to  the 
assignment.  He  testifies  he  had  received  the  deed  back  from  his 
wife. 

I  believe,  then,  his  testimony  is  that  he  did  not  intend  to  make  an 
assignment — had  not  made  up  his  mind  to  make  an  assignment — 
until  the  19th ;  at  any  rate,  until  after  he  had  executed  this  deed  and 
mortgage.  Now,  the  instruction  given  was  to  the  effect  that  where 
a  party  becomes  conscious  of  his  insolvency, — of  his  inability  to  pay 
all  his  creditors  in  full, — and  has  in  contemplation  the  disposition  of 
his  property,  and,  in  pursuance  of  that  purpose,  makes  to-day  a  deed, 
and  to-morrow  an  assignment,  they  are  to  be  treated  as  part  and 
parcel  of  the  same  transaction,  and  that,  notwithstanding  he  may 
not  at  the  time  of  the  deed  have  determined  upon  the  assignment  as 
the  ultimate  act.  The  testimony  fully  brought  that  state  of  afiFairs 
before  the  jury,  and  before  the  court :  that  the  man  was  insolvent ; 
that  he  was  conscious  of  his  insolvency;  knew  he  was  unable  to  pay 
all  his  creditors  in  full,  and  contemplated  some  disposition  of  his 
entire  property.  In  pursuance  of  that  he  deeded  to  one  creditor  and 
mortgaged  to  another,  and  within  two  days  executed  the  assign- 
ment, °  Under  these  circumstances,  it  seems  to  us  that  they  are  justly 
to  be  treated  as  part  and  parcel  of  the  some  transaction.  A  debtor 
cannot  under  the  laws  of  Iowa  respecting  preferences  by  one  instru- 
ment and  another  seonre  this  and  that  creditor,  when  all  the  while 
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there  is  before  bis  mind  the  certainty  that  he  baa  got  to  make  some 
disposition  of  his  property  because  of  the  pressure  of  his  creditors, 
and,  only  when  he  has  secured- the  friendly  creditors,  then  turn  over 
by  valid  assignment  the  balance  of  his  property.  Hence,  npon  both 
of  the  matters  discussed,  the  judgment  must  be  sustained,  and  the 
motion  for  a  new  trial  overruled.  The  amount  in  controversy  is  in 
excess  of  $5,000,  and  the  plaintiff  has  fall  remedy  by  writ  of  error,  if 
be  desires. 

NOTE. 

In  Minis  v.  Armstrong,  81  Md.  87,  an  insolvent  debtor  made  an  ass!  };nment,  wherein 
it  was  recited  that  the  assignor  ''is  indebted  to  diverse  persons,"  etc.,  ''and  is  desirous 
of  providing  for  the  payment  thereof  by  assienment  of  <Ul  his  property; "  and  in  tlie 
granting  clause  the  property  was  described  as  "all  his  goods, "  etc.,  "  chota  in  action,  and 
proper^ofeverynameandnaturewhatever,  belonging  to  him,  and  which  are  more  prop- 
erly and  fully  enumerated  in  the  schedule  hereunto  annexed,  marked  "Schedule  A.'" 
The  court  held  that  the  general  words  of  the  deed  were  limited  and  controlled  by  the 
Khednle,  and  that  a  sum  of  money  not  named  in  the  acbednle  did  not  pass  to  tiie  as- 
si^ee  nuder  the  deed. 

under  the  statute  governing  voluntary  assignments,  when  personal  property  is  omitted 
from  the  schedule,  whether  by  mistake  or  otherwiae,  and  is  aflerwards  surrendered  to 
the  trustee,  he  may,  as  against  executiuas  issued  and  levied  after  such  surrender,  retain 
and  dispose  of  it  for  the  purpose  of  the  trust.  Hasseld  v.  Seyfort,  (Ind.)  6  N.  £.  Bep. 
678w 


Ex  parte  Hanson. 
(DiOHet  Oowrt,  D.  Oregon.    Jane  34, 1888.) 

.  lilCBNSB  TO  SSLL   QOODB. 

A  charge  on  a  license  to  sell  goods  is  a  tax  thereon. 
i  Tax  on  Gootts,  when  a  Regulation  ot  Cokubrcx. 

A  tax  imposed  by  one  state  on  the  sale  of  the  products  of  another  state 
within  its  limits,  which,  in  purpose  or  effect,  discriminates  against  said  prod- 
ucts, and  in  favor  of  its  own,  is  a  regulation  of  commerce  among  the  states, 
and  therefore  void.^ 
L  Sauk— When  LAwrxni. 

A  tax  or  charge  imposed  equally  on  the  products  of  the  state  imposing  it, 
and  th'ose  introdaced  from  other  states,  is  not  a  regulation  of  commerce,  out 
only  an  exercise  of  the  taxing  power  of  the  state. 
L  Dbukxer  Ordinance. 

An  ordinance  of  the  city  of  Portland  requires  every  person  who  goes  from 
place  to  place  therein,  soliciting  the  purchase  of  goods,  without  reference  to 
the  place  of  their  product  or  manufacture,  or  offering  to  sell  or  deliver  the 
same  by  sample  or  otherwise,  to  talie  out  a  license,  and  p^  therefor  ^25  per 
quarter,  or  so  much  a  da^  for  a  less  time.  Held  that,  on  its  face,  the  ordinance 
did  not  discriminate  against  the  products  of  aoT  state,  and  therefore  it  was 
not  a  regulation  of  commerce,  but  only  a  tax;  ana  its  character  in  this  respect 
is  not  affected  by  the  fact  that  in  some  or  many  instances  the  revenue  derived 
from  the  tax  may  be  paid  largely  or  wholly  by  the  products  of  other  states, 
because  the  same  are  not  produced  in  Portland,  or  the  producer  therein,  hav- 
ing less  need  for  the  services  of  a  drummer,  may  not  employ  one. 

L  EiABBAS  CJORPUS  rOB  THE  DslirVEKANCE  OF  PERSON  HSLO  UNDER  AuTUORITT 

OF  A  State. 

The  circuit  and  district  courts  of  the  United  States  have  authority  to  dis- 
charge a  person  by  habeai  corpui  from  impriBonm')at  under  the  authority  of 

'See  note  at  end  of  case. 
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a  atato  contrary  to  the  constitntlon  or  a  law  or  treaty  of  the  XTnlted  Statai; 
but,  when  Buch  person  ig  in  custody  onlj  on  the  charge  of  an  ofFense  against 
the  laws  of  the  state,  the  court  may,  in  ita  discretion,  refuse  to  discharge  him 
before  trial,  or  even  afterwards,  and  until  the  caae  hais  been  beard  in  the  state 
court  of  last  resort. 

6.   POWKB  TO   REaUX.A.TB   COICMERCB. 

Qttart,  does  the  power  of  congress  over  commerce  include  conuaeroe  b«- 
tween  a  state  of  the  Union  and  s  territory  thereof  I 

Petition  for  Habeas  Corpus. 

H.  Todd  Bingham  and  Edward  W.  Bingham,  for  petitiooer. 

Zera  Snow  and  Albert  H.  Tanner,  for  respondent. 

Deadt,  J.  This  is  a  petition  by  Emilius  W.  Hanson  for  s  writ  of 
haheas  corptts.  The  amended  petition  states  that  the  petitionei  is  un- 
lawfully restrained  of  bis  liberty  by  Samuel  B.  Parish,  the  chief  of 
police  of  the  city  of  Portland;  that  the  petitioner  is  a  resident  of 
Seattle,  Washington,  and  is  the  salesman  of  the  Northwestern  Cracker 
Company  of  that  place,  which  is  there  engaged  in  the  manufacture 
of  breadstuffs,  and  in  the  sale  of  the  same  there  and  elsewhere ;  that^ 
as  the  agent  of  said  company,  the  petitioner,  on  May  20,  1886,  at 
Portland,  offered  to  sell  breadstuffs,  manufactured  thereby,  upon  an 
agreement  that  the  same  were  to  be  manufactured  in  Seattle,  and 
shipped  thence  to  the  purchasers  in  Portland,  whereupon  said  Par- 
ish arrested  the  petitioner  because  be  did  not  have  a  license  from 
Portland  "as  a  drummer  and  commercial  traveler"  for  selling  goods 
as  aforesaid,  ^b  required  by  ordinance  4817,  entitled  "An  ordinance 
to  license,  tax,  and  regulate  drummers  and  commercial  travelers," 
and'  approved  March  4,  1886;  that  manufacturers  or  merchants  of 
Portland  are  not  taxed  for  the  privilege  of  selling  goods  at  their 
places  of  business  therein,  and  do  not  employ  persons  to  go  about, 
from  place  to  place,  within  said  town,  offering  to  sell  goods  by  sam- 
ple or  otherwise ;  that  said  ordinance  was  designed  and  intended  to 
discriminate  in  favor  of  goods  held  in  Portland  for  sale,  against 
goods  held  elsewhere  and  offered  for  sale  therein,  and,  by  reason  of 
the  tax  thereby  imposed  on  the  latter,  does  in  fact  so  discriminate, 
and  is  therefore  in  conflict  with  the  constitution  of  the  United  States, 
which  gives  congress  the  power  to  regulate  commerce  among  the 
states,  and  void;  and  the  proceeding  thereunder  against  the  peti- 
tioner is  therefore  without  due  process  of  law,  and  contrary  to  the 
fourteenth  amendment. 

Briefly  stated,  the  ordinance  in  question  requires  "drummers  and 
commercial  travelers"  to  pay  a  license  of  $25  per  quarter,  or  $3  per 
day  for  less  than  six  days,  or  $2  per  day  for  any  greater  number  of 
days;  and,  in  default  thereof,  to  be  punished  by  a  fine  of  not  less 
than  $10  nor  more  than  $200,  or  by  imprisonment  not  less  than  5 
nor  more  than  90  days.  "A  drummer  or  commercial  traveler"  is  de- 
fined by  the  ordinance  as  follows: 

"All  persons  who  shall  go  about,  from  place  to  place,  within  the  corporate 
limits  of  the  city  of  Portland,  soliciting  the  purchase  of  goods,  wares,  or 
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merchandise,  or  offering  to  sell,  barter,  or  deliver  any  goods,  wares,  or  mer- 
chandise, by  sample  or  otherwise,  are  hereby  defined  [declared]  to  constitute 
drummers  and  commerciiil  travelers." 

Notice  of  the  application  was  required  to  be  given  to  the  city  at- 
tomey,  who  appeared  and  contested  the  right  to  the  writ. 

A  tax  or  charge  for  a  license  to  sell  goods  is,  in  effect,  a  tax  on 
the  goods  themselres.  Welton  v.  Missouri,  91  U.  S.  378.  It  is  now 
well  settled  that  a  tax  imposed  by  a  state,  directly  or  indirectly,  on 
the  products  of  another  state,  when  brought  within  its  limits,  or  of- 
fered for  sale  therein,  which  in  effect  discriminates  against  said  prod- 
nets,  and  in  favor  of  those  of  the  state  imposing  the  tax,  is  a  regula- 
tion in  restraint  of  commerce  ambng  the  states,  and  as  such  is  a 
usurpation  of  the  power  conferred  on  congress  by  the  constitution  of 
the  United  States.  H^ard  v.  Maryland,  12  Wall.  418 ;  Welton  v. 
Mistouri,  91  U.  8.  275;  Guy  v.  Baltimore,  100  U.  S.  434;  Walling 
▼.  Michigan,  116  U.  8.  440;  8.  C.  6  Sup.  Ct.  Kep.  454.  On  the 
other  band,  where  the  tax  or  charge  is  imposed  equally  on  the  prod- 
ucts of  the  state  imposing  it  and  those  introduced  from  other  states, 
the  law  or  ordinance  imposing  the  same  is  not  a  regulation  of  com- 
merce, but  only  a  legitimate  exercise  of  the  taxing  power  of  the  state. 
Woodruff  V.  Parham,  8  Wall.  123;  Hinson  v.  Lott,  Id.  148;  In  re 
Rudolph,  6  8a wy.  295;  8.  C.  2  Fed.  Bep.  65;  Ex  parte  Robihson,  12 
Nev.  263. 

On  its  face  this  ordinance  makes  no  discrimination  between  the 
products  of  this  state  and  any  other  state  or  country.  "All  persons'^ 
who  engage  in  the  business  of  going  about  from  place  to  place  within 
the  city  soliciting  the  purchase  of  goods,  without  any  reference  to  the 
place  of  their  production  or  manufacture,  are  required  to  take  out 
the  license  and  pay  the  tax.  The  agent  of  the  cracker  company  of 
Portland  and  the  cracker  company  of  Seattle  are  each  included  in 
the  terms  of  the  ordinance,  and  alike  punishable  for  its  violation. 

Bnt  admitting  this,  counsel  for  the  petitioner  insist  that  this  ordi- 
nance does  in  fact  discriminate  against  the  Seattle  cracker  company, 
because  the  Portland  cracker  company,  having  a  place  of  business  in 
the  city,  does  not  have  the  same  need  for  an  agent  to  go  from  house 
to  house  and  take  orders  for  goods,  and  therefore  is  not  likely  to  em- 
ploy one,  and  may  thus  escape  the  payment  of  the  tax.  A  court  will 
look  behind  or  beyond  the  mere  words  of  a  statute,  however  chosen 
or  arranged,  to  see  if,  in  its  actual  operation,  it  must  necessarily  re- 
Bnlt  in  discrimination.  But  this  ordinance  is  not  obnoxious  to  the 
charge  of  discrimination  in  its  operation  becatfse,  under  the  circum- 
stances, the  Seattle  company  is  more  likely  to  employ  a  drummer  than 
the  Portland  one.  Indeed,  this  very  argument  seems  to  have  been 
considered  by  the  supreme  court  in  the  analogous  case  of  Hinson  v. 
Lott,  supra.  In  that  case  a  statute  of  Alabama  imposing  a  tax  on 
dealers  in  spirituous  liquors  of  50  cents  a  gallon  on  each  gallon  of- 
fered for  sale  within  the  state,  and  broughf  there  from  without  it, 
v.28F.no.2— 9 
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was  held  valid,  because  the  same  statute  also  provided  that  a  tax  of 
60  cents  a  gallon  should  be  paid  by  the  Alabama  distiller  on  each 
gallon  of  whisky  and  brandy  manufactured  in  the  state  from  fruit. 
The  tax  on  the  distiller  was  considered  the  equivalent  of  that  imposed 
on  the  dealer,  so  that  there  was  no  discrimination  against  the  latter, 
neither  in  purpose  nor  effect.  The  terms  "whisky"  and  "brandy" 
were  considered  the  equivalent  of  "spirituous  liquors,"  and  it  was 
assumed  that  they  were  not  manufactured  in  Alabama  from  any 
article  but  "fruit."  Mr.  Justice  Nelson  dissented  from  the  opinion 
of  the  court  in  this  and  the  preceding  case  of  Woodruff  v.  Parham, 
tupra,  and,  in  the  course  of  his  opinion,  sought  to  maintain  that  the 
Alabama  statute,  however  well  intended  or  phrased,  did,  by  reason 
of  the  peculiar  circumstances  of  the  case,  operate  unequally,  and 
result  in  a  discrimination  against  the  spirituous  liquors  not  produced 
in  the  state.     By  way  of  illustration,  he  said,  (8  Wall.  146 :) 

"Alabama  ia  a  cutton-growing  state,  and  depends  upon  the  northern  states 
bordering  on  the  Mississippi  and  the  Ohio  for  most  of  her  corn,  wheat,  and 
flour.  She  cannot,  therefore,  be  a  state  largely  engagetl  in  the  manufacture 
of  whisky.  The  tax,  so  far  as  regards  her  own  people,  is  probably  nearly 
nominal." 

But  the  doctrine  of  the  cases  appears  to  be  that  so  long  as  the  prod- 
uct or  business  of  the  state  imposing  the  tax  is  made  to  pay  its  just 
proportion  of  the  same,  the  act  providing  therefor  is  not  obnoxious  to 
the  charge  of  discrimination,  although  the  gross  revenue  derived  by 
the  state  from  the  tax  may  be  largely  collected  from  the  product  or 
business  of  other  states.  As  I  read  the  casej  the  mere  accidental 
circumstance  that  Alabama  consumed  more  whisky  than  she  produced, 
and  therefore  her  whisky  tax  was,  for  the  greater  part,  collected  from 
the  northern  product,  did  not  invalidate  the  tax,  provided  the  Alabama 
product,  whether  much  or  little,  paid  at  the  same  rate  as  the  other. 

The  power  of  this  court  to  issue  the  writ  of  habeas  corpus  when  any 
person  is  restrained  of  his  liberty  in  violation  of  the  constitution  of 
the  United  States,  is  given  by  congress  in  unqualified  language.  Bev. 
St.  §§  751-755.  And  any  one  imprisoned  or  in  custody  by  authority 
of  a  state,  under  a  void  or  unconstitutional  act  thereof,  is  restrained 
of  his  liberty  in  violation  of  the  fourteenth  amendment,  which  forbids 
any  state  to  "deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law."  In  re  Lee  Tong,  9  Sawy.  386;  8.  C.  18  Fed. 
Bep.  253;  In  re  Wan  Yin,  10  Sawy.  538;  8.  C.  22  Fed.  Rep.  705. 
As  was  said  by  Mr.  Justice  Bbadlet  in  Ex  parte  Siehold,  100  U.  S. 
376 :  "An  unconstitutional  law  is  void,  and  is  as  no  law.  An  ofFense 
created  by  it  is  not  a  crime.  A  conviction  under  it  is  not  merely 
erroneous,  but  it  is  illegal  and  void,  and  cannot  be  a  legal  cause  of 
imprisonment."  In  Ex  parte  Boy  all,  6  Sup.  Gt.  Bep.  734,  this  subjeot 
has  lately  been  considered  by  the  supreme  court.  This  conclusion  ia 
reached:  That  while  the  circuit  and  district  courts  have  full  au- 
thority to  issue  the  writ  of  haheat  corpus  in  all  cases  where  a  party  is 
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restrained  of  his  liberty  "in  violation  of  the  consfitntion,  or  a  law  or 
treaty  of  the  United  States,"  by  the  authority  of  a  state, either  before 
or  after  trial  thereby,  and  "dispose"  of  him  "as  law  and  justice  re- 
quire," still  the  court  has  a  disoretiou  in  the  premises,  which  should 
be  exercised  so  as  not  to  disturb  the  relations  between  the  courts  of 
the  Union  and  the  state  "by  unnecessary  conflict  between  courts 
eqnally  bound  to  guard  and  protect  rights  secured  by  the  constitution ;" 
and  that  "where  a  person  is  in  custody  under  process  from  a  state  court 
of  original  jurisdiction  only,  for  an  alleged  offense  against  the  laws  of 
such  state,  and  it  is  claimed  that  he  is  restrained  of  his  liberty  in 
violation  of  the. constitution  of  the  United  States,"  the  court  has  dis- 
cretion whether  it  will  discharge  him  on  habeat  corput  before  trial,  or 
even  afterwards,  and  before  the  case  is  finally  heard  in  the  state  court 
of  the  last  resort;  subject,  however,  "to  any  special  circumstances 
requiring  immediate  action. "  On  the  authority  of  this  case  this  court 
might,  and  probably  ought,  even  if  it  thought  the  ordinance  invalid, 
to  refuse  the  writ  for  the  present,  and  leave  the  party  to  his  trial  in 
the  state  court.  No  special  circumstance  is  shown  calling  for  the 
immediate  intervention  of  this  court. 

There  is  also  a  question  whether  the  clause  in  the  oonstitution 
(article  1,  §  8)  giving  congress  power  "to  regulate  commerce  •  •  • 
among  the  several  states,"  includes  the  commerce  between  a  state 
and  territory  of  the  United  States.  The  latter  is  a  state — a  collec* 
tion  of  persons  occupying  a  certain  territory,  with  a  legislative  and 
executive  organization — in  the  large  and  general  sense  of  the  word. 
In  re  Bryant,  1  Deady,  118;  The  Ulloek,  9  Sawy.  634;  8.  C.  19  Fed. 
Bep.  207;  2'he  Abereorn,  26  Fed.  Rep.  877.  But  a  territory  is  not 
a  member  of  the  Union  formed  by  the  constitution,  and  "the  several 
states"  referred  to  therein  among  whom  congress  may  regulate  oom>- 
merce  are  only  those  embraced  in  such  Union.  Congress  has  power 
to  regulate  commerce  in  the  territories  by  virtue  of  its  general  power 
over  them.  But  it  has  no  power  over  the  internal  commerce  of  a 
state,  and  its  power  over  the  external  commerce  thereof  is  appar- 
ently qualified  by  the  condition  that  it  is  with  a  foreign  state,  a  state 
of  the  Union,  or  an  Indian  tribe  of  the  United  States,  in  which  cat- 
egory the  territory  of  Washington  is  not  included.  With  this  sug- 
gestion of  the  question,  I  leave  it. 

The  writ  is  denied,  and  the  petition  dismissed  on  the  ground  of  the 
validity  of  the  ordinance. 

NOXB. 

In  the  case  of  Speer  ▼.  Com.,  23  Qrat.  936,  a  state  statute  required  a  license  to  be  ob- 
ttined  by  every  person  sellinfc  goods  by  sample  who  was  not  a  "resident  merchant," 
and  the  court  held  that  as  a  man  may  bearesident  citizen  and  not  a  resident  merchant, 
and  tberererse,  there  wasnodiscrimination  in  favorof  citizens  of  the  state;  that,  there- 
fore, the  statute  was  not  unconstitutional,  and  that  such  statute  woa  not  a  regulation 
of  ooninierce  between  the  states. 

A  state  statute,  imposine  a  tax  upon  traveling  i^ents  and  merchants,  who  go  about 
soliciting  orders  for  goods,  wares,  and  merchandise,  does  not  impose  any  impost  or 
doty  upon  imports,  does  not  interfere  with  the  federal  power  to  regulate  interstate 
commerce,  and  is  not  unconstitutional.    Ex  parte  Robinson,  12  ITev.  263. 
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A  municipal  ordinance  exacting  a  license  fee  from  dealers  or  peddlers  not  residing 
in,  or  who  sell  goods  not  manufactured  in,  the  county,  is  unconstitutional.  City  of 
Marshalltown  v.  Blum,  88  Iowa,  184 ;  8.  C.  12  TS.  \V.  Rep.  266. 

It  is  the  settled  doctrine  of  the  United  States  supreme  oonrt  at  this  day  that  a  state 
can  no  more  regulate  or  impede  com  inerce  among  the  several  states  than  it  can  regulate 
or  impede  commerce  with  foreign  nations;  hut  the  imposition  of  a  general  tax  on  goods 
from  another  state,  arriving  in  the  taxing  state  as  their  place  of  destination,  is  not  a 
regulation  of  commerce  with  the  objectionable  effect.  Brown  y.  Houston,  5  Sup.  Ct. 
Hep.  1091. 

A  state  cannot  regulate  foreign  commerce,  but  it  may  do  many  things  which  more  or 
less  afiect  it.  It  may  tax  the  vehicles  of  commerce  the  same  aa  other  property  owned 
by  its  citizens.    Wiggins  Ferry  Co.  v.  East  St.  Louis,  2  Sup.  Ct.  Rep.  257. 

Under  article  1,  §  8,  of  the  constitution  of  the  United  States,  the  ^wer  of  congress  to 
regulate  commerce  among  the  states, — interstate  commerce, — which  consists,  among 
other  things,  in  the  transportation  of  goods  from  one  state  to  another,  is  exclusive. 
Hardy  v.  Atchison,  T.  <fc  S!  F.  R.  Co.,  (Kan.)  6  Pac.  Rep.  6. 

A  legislative  enactment  regulating  freight  tariflfe  upon  goods  transported  through  the 
state  to  points  without  it  is  an  infringement  of  the  power  of  congress  to  regulate  com- 
merce between  the  states.    Carton  t.  Illinois  Cent.  B.  Co.,  (Iowa,)  IS  N.  W.  Bep.  67. 


Hdbel  V.  Dick.* 

Samb  v.  Tuoeeb  and  another. 

((m^euit  Court,  8.  D.  Neui  Yvrk.    July  16, 1886.) 

1.  Patents  fob  Ihventiows— Machines  fob  Ctrmiro  off  Ca-psttues. 

The  first  claim  of  reissued  letters  patent  No.  10,437,  of  Jannarr  15, 1884,  to 
Fred6rick  A.  Hubel,  for  a  machine  for  catting  off  gelatine  capsules,  is  not  in- 
fringed by  a  machine  built  under  letters  patent  No.  805,867,  of  September  80, 
1884  to  William  A.  Tucker. 

8.  Sahe— Reissue — Subcoubinations— Diuoxhcb— iNTBBTzinire  Bightb. 

Subcombinations,  apparent  on  the  face  of,  but  not  claimed  in,  an  original 
patent,  by  inadvertence  or  mistake,  can  be  introduced  In  a  reissue  if  season 
able  application  is  made  therefor;  but  if  application  is  postponed  an  unrea- 
sonable time,  they  become  abandoned  to  the  public,  especially  if  the  equi- 
table rights  of  other  parties  have  intervened. 

8.  Sake — Eni.aboement  by  Adding  Element. 

Where,  after  an  unreasonable  delay,  (five  years,^  a  second  reissue  is  applied 
for,  in  which  another  element  is  added  to  a  combination  described  in  a  void 
cLiim  in  the  first  reissue,  such  added  element  making  a  different,  and  previ- 
ously unclaimed,  invention,  the  second  reissue  is  an  unwarranted  enlargement, 
and  is  void. 

4  Same— Priobitt  of  Invention— Dilioencb. 

As  between  two  Independent  inventors,  each  claimingpriority  of  invention, 
the  question  of  reasonable  diligence  is  of  prime  importance,  and  if  the  first 
inventor  postpones  for  an  unreasonable  period  the  practical  embodiment  of 
his  mental  conceptions,  and  his  application  for  a  patent,  the  consequences  of 
his  laches  may  be  fatal. 

6.  Same— Laches  in  Affltino  fob  Patent. 

That  laches  in  applying  for  a  patent,  when  there  were  no  laches  in  other- 
wise perfecting  the  invention,  may  compel  an  inventor  to  be  deprived  of  his 
patent,  another  inventor  having  meanwhile  given  the  same  invention  to  the 
public,  is  probably  true. 

6.  Same. 

When  an  inventor  of  a  machine  of  an  Important  character,  who  has  been 
diligent  in  perfecting  and  reducing  his  invention  to  practice,  and  in  attempts 

'Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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to  bring  bis  macliiae  to  the  knowledge  of  the  public,  has  merely  pBnsed,  be-: 
fore  applying  for  hia  patent,  for  a  period  of  19  months  after  completing  hig 
working  drawings,  and  10  months  after  completing  his  machine,  it  cannot- 
be  said  there  were  such  laches  as  should  deprive  him  of  the  reward  which 

ordinarily  attends  priority  of  invention. 

I  Samb— Delat  fob  Fbagticai.  Exfkrucent. 

A  decision  which  would  compel  haste  in  applying  for  patents  before  actual 

gractice  had  tested  the  truth  of  the  inventor  s  theory,  and  had  overcome  dif- 
culties  in  the  operation  of  the  mechanism,  would  be  productive  of  more  in- 
jury than  a  decision  which,  while  compelling  diligence  in  perfecting  the  in- 
vention, was  indulgent  of  soihe  delay  in  seeking  the  patent-office. 

In  Equity. 

Frederic  H.  Betts  and  C.  Wyllya  Betts,  for  plaintiff. 
Josiah  P.  Fitch,  Livingston  Gifford,  and  A.  O.  N.  Vermilya,  for 
defendants. 

Shipman,  J.  The  first  of  these  oases  is  a  bill  in  equity,  filed  Feb-, 
roary  26,  1884,  to  restrain  the  defendant  from  the  alleged  infringe- 
ment of  two  letters  patent,  one  being  reissued  patent  No.  10,437,, 
granted  to  the  plaintiff  January  15,  1884,  and  the  second,  No.  275,-; 
092,  granted  to  Harrison  H.  Taylor,  assignor  to  the  plaintiff,  April 
3,  1883.  Each  patent  is  for  a  machine  for  cutting  off  gelatine  oap-; 
snles.  The  original  Hubel  patent  was  dated  February  13,  1877. 
The  first  reissue,  No.  8,440,  was  applied  for  August  17,  1878,  and. 
was  granted  October  1,  1878.  The  second  reissue,  and  the  one  in, 
suit,  was  applied  for  November  16,  1883. 

The  second  case  is  a  bill  in  equity,  under  section  4918  of  the 
Bevised  Statutes,  praying  that  letters  patent  to  William  A.  Tucker,' 
No.  305,867,  dated  September  30,  1884,  for  an  improved  gelatine 
capsule-cutting  machine,  may  be  declared  void,  upon  the  ground  that 
it  48  an  interfering  patent  with  the  previous  Taylor  patent.  No. 
375,092,  and  is  for  the  machine  which  is  therein  described,  and  of 
which  said  Taylor  was  the  first  and  original  inventor. 

The  Hubel  Machine,  and  Reisatie,  No.  10,437.  Before  the  date  of. 
the  application  for  Hubel's  original  patent,  gelatine  capsules  were,  as 
a  rule,  moulded  upon  a  board  containing  separate  mould-pins,  and 
were  cut  off  by  hand  upon  a  knife  fastened  to  the  table,  with  its 
catting  edge  looking  upwards.  Considerable  testimony  was  given  in 
regard  to  a  machine  used  in  1865  by  the  defendant  for  making  soft 
capsules,  aif^  which  is  said  to  have  been  furnished  for  about  three 
months  with  a  cutting  device.  The  knives  are  said  to  have  been, 
fastened  to  a  stationary  circular  railway.  The  moulds  were  brought 
over  the  edges  of  these  knives,  and,  being  rotated  by  means  of  cog- 
wheels, to  one  of  which  a  crank  was  attached,  the  gelatine  upon  the 
moulds  was  cut.  I  make  no  finding  in  regard  to  the  cutting  devices 
upon  this  machine;  for,  if  they  existed,  the  cutting  mechanism  seemst 
to  me  to  have  been  so  primitive  and  uncertain  in  its  results  that  it 
eould  anticipate  nothing  but  a  machine  of  a  like  method  of  construe-. 
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tion.  The  Hubel  maobine  was  for  cutting  off  capsules  antomatieally, 
and  was  so  constructed  that  a  series  of  mould-pins,  placed  at  regular 
intervals  upon  a  removable  plate,  was  lifted  up  between  &  series  of 
knives,  which  were  pioved  around  the  mould-pins. 

The  following  description  of  the  machine  is  condensed  from  a  de« 
scription  of  it  which  was  given  by  the  defendant's  expert,  Mr.  Henry 
£.  Benwick.  It  consists  essentially  of  a  series  of  moulds  or  pins, 
with  hemispherical  ends,  arranged  in  rows,  at  regular  intervals  from 
each  other,  and  secured  in  upright  positions  upon  a  plate  called  a 
"mould-plate."  The  machine  has  a  series  of  knives,  mounted  each 
upon  the  lower  end  of  a  spring,  and  arranged  similarly  to  the  moulds. 
Each  of  the  springs  is  secured  to  the  under  side  of  a  cog-wheel,  but 
not  in  the  center  of  the  wheel.  These  wheels  are  all  in  gear  with 
each  other,  and  are  all  of  the  same  di&meter.  One  of  them  is  pro- 
vided with  a  handle  secured  by  a  crank  to  the  wheel.  When  this 
crank  is  revolved,  all  the  cog-wheels  turn,  and  so  do  the  knives 
mounted  upon  them,  with  a  motion  like  that  of  the  moon  around  the 
earth.  The  springs  on  which  the  knives  are  mounted  «erve  to  press 
them  against  the  capsules.  The  way  of  getting  the  moulds  into 
proper  relation  with  the  :knives  is  by  setting  the  mould-plate  so  low 
that  the  tops  of  the  capsules  will  be  below  the  knives,  and  with  their 
tops  lying  below  the  spaces  between  the  knives.  The  moulds  and 
oapsules  are  then  lifted  up  by  a  rack  pinion  and  lever  into  these 
spaces,  and  are  moved  horizontally,  so  as  to  bring  the  capsules  in 
contact  with  the  knives. 

The  defendant  was  using,  when  the  plaintiff's  bill  was  brought,  a 
machine  made  like  the  drawings  in  the  patent  which  was  subsequently 
granted  to  William  A.  Tucker,  on  September  30,  1884.  The  defend- 
ant insists  that  sufficient  evidence  was  not  given  of  this  use,  but, 
taking  the  testimony,  although  scanty,  which  was  offered  by  the 
plaintiff  in  connection  with  the  admissions  contained  in  the  various 
answers,  I  am  satisfied  that  the  Tucker  machine  was  in  use  by  the 
defendant  before  and  on  February  26,  1884. 

The  following  description  of  the  machine  is  also  condensed  from 
Mr.  Benwick's  description :  It  has  a  supporting  frame,  which  carries 
its  working  parts.  It  is  provided  with  a  sort  of  shelf,  which  can  be 
slid  up  and  down  to  a  short  distance,  and  which  rests  upon  and  is 
carried  by  a  nut,  on  the  periphery  of  which  there  is  a  worm-wheel 
that  is  in  gear  with  a  screw  provided  at  one  end  with  a^crank.  By 
turning  this  crank  the  nut  may  be  made  to  revolve,  and  consequently 
to  raise  or  lower  the  shelf  very  slowly,  and  through  a  short  distance. 
This  shelf  carries  the  mould-plate  indirectly,  through  the  interven- 
tion of  another  plate  upon  which  the  mould-plate  rests,  and  to  which 
it  is  clamped.  This  second  plate  is  called  the  "rotation  plate."  In 
order  to  move  it  a  vertical  shaft  passes  up  through  the  center  of  the 
nut  which  carries  the  worm-wheel,  and  this  shaft  has  on  its  upper 
end  a  crank,  the  orank-pin  being  vertical,  and  taking  into  a  hole 
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bored  in  the  bottom  of  the  rotation  plate.  The  machine  has  near  its 
top  a  knife-shelf,  capable  of  vertical  motion,  which  carries  a  series 
of  circalar  knives  mounted  on  springs,  and  arranged  at  the  same  in- 
tervals apart  as  the  moulds.  The  shelf  and  knives  are  moved  np 
and  down  by  a  lever.  The  monld>plate  is  introduced  by  hand  at 
such  a  level  that  the  trimming  line  of  the  capsules  is  opposite  the 
knives,  and  is  secured  to  the  rotation  plate.  During  this  time  the 
knives  have  been  kept  out  of  the  way  by  means  of  pins  and  a  rod,  but 
are  now  suffered  to  spring  into  position  against  the  capsules  by  means 
of  a  motion  of  this  rod.  The  shaft  upon  which  the  crank  and  crank- 
pins  are  fixed  which  actuate  the  rotation  plate  is  set  in  motion,  the 
plate  is  rotated,  and  carries  each  capsule  around  the  edge  of  a  knife. 
After  the  capsules  have  been  cut  in  two,  the  knives  are  shoved 
downwards  by  means  of  the  lever,  and  the  chip  is,  by  means  of  this 
motion,  separated  from  the  capsule. 

The  original  Hubel  patent  was  not  drawn  by  a  patent  solicitor, 
and  contained  but  a  single  claim  for  the  entire  machine.  It  omitted 
the  moulds,  and  failed  to  designate  the  separate  patentable  features 
of  the  invention.  Beissue  8,440  was  applied  for,  and  contained  six 
claims,  as  follows : 

"(1)  In  a  machine  for  cutting  ofF  capsules,  the  combination  of  the  series 
of  moulds,  e,  and  the  rack,  pinion,  atid  lever,  F,  T,  H,  for  the  purpose  of 
regulating  the  length  of  the  capsules,  substantially  as  described.  (2)  In  a 
machine  for  cutting  o£F  capsules,  the  combination  of  the  sliding-plate, 
adapted  to  hold  the  series  of  moulds,  and  the  screw  mechanism,  L,  K,  K,  for 
the  purpose  of  forcing  the  moulds  against  the  knives,  substantially  as  de- 
Bcribied.  (3)  In  a  capsule-cutting  machine,  a  series  of  rotary  cutters,  operated 
by  a  crank  and  pinion  acting  upon  pinions,  one  of  which  is  attached  to  each 
of  said  cutters,  substantially  as  specified.  (4)  In  a  capsule-cntting  machine, 
the  rotary  cutters,  driven  by  gearing,  substantially  aa  described,  and  sup- 
ported upon  spring  arms,  substantially  as  and  forthe  purpose  set  forth.  (5) 
In  a  machine  for  cutting  off  capsules,  the  combination  of  the  sliding-plates, 
adapted  to  hold  the  moulds  of  the  rack,  pinion,  and  lever,  F,  T.  H,  and  the 
screw  mechanism,  K,  L,  N,  for  the  purpose  of  giving  both  a  lateral  and  ver- 
tical motion  to  the  sliding-plates,  substantially  as  described.  (6)  The  plate, 
B,  C,  in  combination  with  a  series  of  capsule  moulds  secured  thereto  at  regu- 
]BtT  intervals,  substantially  as  and  for  the  purposes  set  forth." 

In  a  suit  between  the  present  parties  upon  the  first  reissue,  not  in- 
volving the  Tucker  machine.  Judge  Wallace  held  that  the  first  five 
claims  were  valid,  and  that  the  sixth  was  void,  whereupon  the  pres- 
ent reissue  was  obtained,  having  six  claims,  of  which  the  first  and 
sixth,  the  only  qnes  alleged  to  be  infringed  by  the  Tucker  machine, 
are  as  follows : 

"(1)  In  a  machine  for  cutting  off  capsules,  the  combination  of  the  series 
of  moulds,  e,  and  the  rack,  pinion,  and  lever,  F,  T,  H,  or  their  equivalents, 
sobstantially  as  and  for  the  purposes  described."  "(6)  In  a  capsule-cutting 
machine,  the  combination  with  the  supporting  frame  of  a  mould-plate,  bear- 
ing a  series  of  capsule  moulds,  substantially  such  as  described,  secured  thereto 
at  regular  intervals,  and  a  series  of  knives  arranged  at  like  regular  intervals 
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as  said  moulds,  and  adapted  to  cut  the  capsules  formed  thereon,  substantfallj 
as  described." 

The  first  question  relates  to  the  infringement  of  the  first  claim. 
In  the  Hubel  machine  the  removable  plate,  after  the  moulds  have 
been  dipped  in  the  bath,  is  placed  in  the  machine  at  a  point  where 
the  tops  of  the  capsules  are  below  the  spaces  between  the  knives,  and 
is  then  lifted  by  the  rack,  pinion,  and  lever  into  these  spaces,  and  to 
a  point  where  the  trimming  line  of  the  capsule  is  opposite  the  knives. 
The  removable  plate  of  the  Tucker  machine  is  not  placed  below  the 
knives,  and  then  moved  upwards,  but  is  inserted  by  hand  at  the  point 
where  the  trimming  line  of  the  capsules  is  opposite  the  knives.  It 
is  true  that  in  this  machine,  by  means  of  a  worm-wheel,  screw,  and 
crank,  the  shelf  which  carries  the  mould-plate  is  given  a  "slight  ver- 
tical adjustment,"  in  order  to  accurately  adjust  the  moulds  to  the 
knives,"  but  this  movement  is  not,  as  in  the  Hubel  machine,  for  the 
purpose  of  carrying  the  moulds  up  to  the  knives.  It  is  rather  for  the 
purpose  of  adjusting  the  moulds  when  a  new  or  different  length  of 
capsules  is  to  be  trimmed.  While  the  worm-gear  may  be  properly 
said,  in  certain  places  and  machines,  to  be  an  equivalent  for  the  rack, 
pinion,  and  lever,  it  is  not  in  this  machine,  because,  in  the  language 
of  Mr.  Eenwick,  "the  mechanism  is  a  means  of  adjustment,  and  not 
a  means  of  movement."  The  motion  is  altogether  too  slow  and  too 
limited  to  answeir  the  purpose  of  the  rack,  pinion,  and  lever,  and  is 
introduced  into  the  machine  for  a  different  object.  The  first  claim 
is  not  infringed. 

The  proper  construction  of  the  sixth  claim  is  a  qaestion  upon 
which  the  respective  parties  differ,  the  defendant  insisting  that 
jneohanism  for  rotating  the  cutters  is  a  necessary  element.  The 
draughtsman  endeavored  to  have  it  include  the  knives,  and  their  ap- 
purtenant mechanism,  so  related  to  the  moulds,  and  to  rotating 
.mechanism  of  some  sort,  that  they  would  cut  the  capsules  upon  the 
moulds,  and  to  exclude  the  rotating  mechanism.  The  claim,  as  thus 
construed,  includes  a  very  important  part  of  the  invention;  for,  after 
everything  has  been  done  with  respect  to  the  cutting  mechanism  ex- 
cept to  rotate  it,  the  mere  mechanism  by  which  either  knives  or 
mould-plates  are  rotated  may  not  be  difficult.  I  do  not  think  that 
the  exclusion  of  rotating,  mechanism  is  very  important,  for  if  the 
claim  should  be  construed  to  include  mechanism  for  rotating  either 
knives  or  moulds  so  constructed  as  to  operate  in  substantially  the 
same  way  with  the  described  inechanism,  inasmuch  as  the  inven- 
tion is  in  effect  a  primary  one,  the  word  "substantially"  would  "be 
made  to  cover  differences  alike  numerous  and  important."  Walk. 
Pat.  §  362.     Railway  Co.  v.  Snyles,  97  D.  S.  556. 

The  question,  which  is  also  made,  of  the  validity  of  the  sixth  claim, 
irrespective  of  its  construction,  seems  to  me,  in  view  of  the  history 
of  the  patent,  to  be  the  most  dangerous  question  to  the  plaintiff. 
The  original  patent  was  granted  February  13, 1877,  and  was  for  the 
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entire  machine,  althoagh  claims  for  subcombinations  conld  properly 
have  been  granted.  It  has  been  held  in  this  circuit  that  the  appli' 
eation  for  a  reissue  for  subcombinations  was  seasonably  made,  and 
that  the  first  five  claims  of  the  reissue,  which  was  granted  October 
1,  1878,  were  valid,  and  that  the  sixth  claim  was  void.  It  is  now 
contended  by  the  plaintiff  that  the  sixth  claim  was  supposed  by  the 
patentee  to  be  for  the  combination  of  the  removable  plate  in  a  support- 
ing frame,  a  series  of  moulds  at  regular  intervals,  and  a  series  of  cut- 
ters, and  that,  the  court  having  held  that  the  phraseology  of  the 
claim  did  not  permit  such  a  construction,  the  patent  was  again  reis- 
sned  to  narrow  the  claim  so  that  it  should  have  the  construction 
which  was  originally  intended.  The  plaintiff's  ingenious  argument 
fails  to  satisfy  my  mind,  in  view  of  the  claim  itself.  If  the  plaintiff 
wanted,  at  the  time  the  first  reissue  was  taken,  a  claim  for  a  combi- 
nation of  plate  moulds  and  knives,  it  would  have  been  easy  to  have 
used  language  which  would  manifestly  contain  those  elements ;  and 
if  he  really  supposed  at  that  time  that  his  sixth  claim  would  receive 
the  construction  which  is  now  sought  for  it,  the  supposition  was  not 
an  inadvertence  or  a  mistake,  but  an  error  of  judgment. 

The  facts  are,  then,  that  the  original  patent  patented  the  whole 
machine;  the  first  reissue  attempted  to  patent  the  combination  of 
frame,  plate,  and  moulds,  which,  for  some  reason,  was  held  to  be 
void;  that  the  important  combination  of  frame,  plate,  knives,  and 
moulds,  to  be  used  in  connection  with  mechanism  by  which  the  knives 
were  to  be  made  to  cut  the  capsules,  was  left  open  for  more  than  five 
years  to  the  public,  and  became  the  subject  upon  which  at  least  two 
independent  inventors  made  inventions  prior  to  the  application  for  a 
second  reissue.  The  well-known  authorities  are  to  the  effect  that 
subcombinations  of  the  separate  parts  of  an  entire  machine  which 
are  apparent  on  the  face  of  the  specification,  but  were  omitted  to  be' 
claimed  in  the  original  patent  by  inadvertence  or  mistake,  can  be 
introduced  in  a  reissue,  if  seasonable  application  is  made  therefor ; 
bat,  if  application  is  postponed  for  an  unreasonable  time,  they  be- 
come abandoned  to  the  public,  especially  if  the  equitable  rights  of 
other  parties  have  intervened.  Miller  v.  Brass  Co.,  104  U.  S.  350; 
Mnthews  V.  Machine  Co.,  105  U.  S.  54;  Gage  v.  Herring,  107  U.  S. 
640;  8.  C.  2  Sup.  Ct.  Kep.  819. 

But  it  is  said  that  the  sixth  claim  of  the  second  reissue  is  nar- 
rower ~than  the  corresponding  claim  of  the  first  reissue,  and  there- 
fore it  is  not  within  the  scope  of  the  cases  which  have  been  cited.  It 
is,  in  a  certain  sense,  a  narrower  claim,  inasmuch  as  it  contains  a 
larger  number  of  elements;  but  it  describes  a  different  invention. 
The  claim  is  not  a  different  mode  of  describing  that  which  was  speci- 
fied in  the  first  reissue,  and  is  not  a  limitation  and  narrowing  of  the 
invention  which  was  described  therein,  but  it  describes  an  independ> 
ent  and  important  invention,  and  thereby,  after  a  lapse  of  five  years, 
the  patent  was  enlarged.    The  principles  in  regard  to  the  invalidity- 
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of  reissaes,  when  unreasonably  delayed,  have  become  so  well  estab* 
lished  tb(it  they  cannot  be  Buccessfully  avoided  by  adding,  after  an 
unreasonable  delay,  in  a  second  reissue,  another  element  to  a  com- 
bination described  in  a  void  claim  in  the  first  reissue,  the  last  added 
element  making  a  different,  and  previously  unclaimed,  invention. 

The  Taylor  Patent.  The  entire  history  of  the  Taylor  and  Tucker 
patents  shows  that  the  first  claim  of  the  Taylor  patent  is  infringed 
by  the  Tucker  machine,  and  that*the  only  question  in  the  case  is  in 
regard  to  priority  of  invention  by  the  respective  inventors.  After 
Taylor's  patent  had  been  granted,  Tucker  filed  his  application,  on 
July  20,  1883.  Thereupon  an  interference  was  ordered,  the  examiner 
saying  th^t  the  count  was  a  single  one,  and  was  found  substantially 
in  the  first  claim  of  each  party,  and  was  as  follows : 

"The  combination  of  a  plate  with  round  cutters,  secured  firmly  by  their 
shanks,  and  a  second  plate  carrying  inould-pins  held  stationary  thereon,  and 
mechanlam,  substantially  as  described,  to  move  the  latter  plate,  and  cause 
the  mould-pins  to  describe  circles  around  the  cutters." 

By  the  board  of  examiners  the  interference  was  decided  in  favor  of 
Tucker;  on  appeal  to  the  commissioner  of  patents,  was  withdrawn 
September  8,  1884;  and  a  patent  was  granted  September  30,  18S4-. 
Thereupon  the  defendant  Dick  set  up  said  decision,  and  the  issuing 
of  said  patent,  by  supplemental  answer.  The  plaintiff,  because  there 
was  a  question  whether,  after  an  interference  and  decision  by  the 
patent-ofSce  upon  the  question  of  priority  of  invention  between  two 
interfering  patents,  the  owner  of  one  of  the  patents  was  not  estopped 
from  contesting  the  question  of  priority  in  a  bill  for  infringement 
against  the  owner  of  tbe  other  patent,  each  being  a  party  or  privy  to 
the  judgment  of  the  patent-office,  brought  a  bill  in  equity  against 
Tucker  and  Dick,  he  being  the  exclusive  licensee  of  said  Tucker,  un- 
der section  4918,  to  determine  the  question  of  priority;  and  also  filed 
a  supplemental  bill  in  Huhel  v.  Dick,  setting  up  the  above-recited, 
facts,  and  praying  for  the  benefit  in  that  suit  of  any  decree  in  Hubel 
V.  Dick  and  Tucker.  To  this  supplemental  bill  the  defendant  de- 
murred, pleaded  the  patent-office  decision,  and  answered. 

There  was  nothing  objectionable  in  the  general  purport  and  object 
of  tbe  supplemental  bill.  It  became,  if  not  necessary,  at  least  proper, 
by  reason  of  the  facts  in  the  supplemental  answer.  If  I  bad  heard 
the  demurrer  at  the  time  it  was  filed  I  think  that  I  should  have  caused 
the  bill  to  be  amended  by  striking  out  the  allegations  in  regard  to  the 
novelty  and  utility  of  the  inventions  which  had  already  been  set  oat 
in  tbe  bill,  because  the  defendant  is  unnecessarily  called  upon  to  an- 
swer again  those  allegations,  and  the  supplemental  bill  seems  to  re- 
new the  issue  already  made,  instead  of  confining  itself  to  the  supple- 
mental matter.  But  tbe  testimony  which  was  taken  under  the  sup- 
plemental bill  was  very  limited,  and  the  only  testimony  upon  the 
subject  of  priority  was  taken  under  the  Hubel  v.  Tucker  and  Dick 
suit.    As  the  danger  which  the  defendant  desired  to  avoid  by  the 
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demarrer  did  not  arise,  it  seems  best  to  overrule  the  demarrer,  witb- 
ont  oosts. 

The  Hvbel  T.  Tucker  and  Dick  Svit.  The  testimony  in  regard  to 
priority  was  brief.  It  consisted,  on  the  part  of  the  plaintiff,  of  proof 
of  the  Taylor  patent,  which,  upon  its  face,  is  the  elder  one,  and  of 
proof  that  the  first  claim  of  each  patent  was  for  the  same  invention. 
The  defendants  offered  the  proceedings  in  the  patent>office  upon  the 
declaration  of  interference,  which  resulted  in  a  finding  of  facts,  and 
a  decision  by  the  examiners  in  chief  in  favor  of  Tucker.  The  evi- 
dence of  importance  was  the  finding  of  facts  upon  which  the  decision 
of  the  examiners  was  based,  so  that  the  qnestion  is  traly  stated  by 
the  plaintiff  to  be,  was  the  decision  of  the  patent-office  correct  upon 
its  face? 

The  board  of  appeals  found  that  Taylor  conceived  the  invention  in 
January,  1882.  applied  for  his  patent  March  23, 1882,  which  was  is- 
sued April  3,  1883;  that  Tucker  conceived  the  invention  in  Novem- 
ber, 1880;  made  drawings  in  January,  1881;  commenced  to  make 
working  drawings  for  a  machine  by  October  1, 1881,  which  was  com- 
pleted in  December,  1881.  A  machine  was  ordered  July  5,  1882, 
was  built  in  August,  1882,  and  put  into  successful  operation  in  Sep- 
tember, 1882.  He  applied  for  his  patent  July  20,  1883.  Tucker 
first  conceived  ,of  the  invention,  and,  with  reasonable  diligence,  re- 
duced it  to  practice  before  the  publication  of  Taylor's  patent. 

The  fundamental  principle  in  regard  to  priority  as  between  two 
independent  inventors  was  early  announced  by  Judge  Stobx,  as  fol- 
lows: . 

"He  who  invents  flrat  shall  have  the  prior  right,  If  he  Is  using  reasonable 
diligence  in  adapting  and  perfecting  the  same,  althongh  the  second  inventor 
has,  in  fact,  first  perfected  the  same,  and  reduced  the  same  to  practice  in  a 
positive  form."    Reed  v.  Cutter,  1  Story,  590. 

Thus,  the  question  of  reasonable  diligence  is  of  prime  importance, 
and  if  the  first  inventor  postpones  for  an  unreasonable  period  the 
practical  embodiment  of  his  mental  conceptions,  and  his  application 
for  a  patent,  the  consequences  of  bis  laches  may  be  fatal. 

Judge  Inoebsoll,  in  EUithorp  v.  Robertson,  4  Blatchf.  307,  clearly 
announced  the  law  upon  the  subject  of  priority  between  a  prior  pat- 
entee and  the  one  who  first  invented,  but  who  was  guilty  of  laches 
both  in  reducing  his  invention  to  practice  and  in  applying  for  his 
patent,  as  follows: 

"To  defeat  a  patent  which  has  been  issued.  It  is  not  enough  that  some  one, 
before  the  patentee,  conceived  the  idea  of  effecting  what  the  patentee  accom- 
plished. To  constitute  such  a  prior  invention  as  will  avoid  a  patent  that  has 
been  granted,  it  must  be  made  to  appear  that  some  one,  before  the  patentee, 
not  only  conceived  the  idea  of  doing  what  the  patentee  has  done,  but  also  re- 
duced his  idea  to  practice,  and  embodied  it  in  some  practical  and  useful  form. 
The  idea  must  have  been  carried  into  practical  operation.  The  making  of 
drawings  of  conceived  ideas  is  not  such  an  embodiment  of  such  conceived 
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ideas  in  a  practical  and  uaefol  form  as  will  defeat  a  patent  which  has  been 
granted." 

So,  also,  in  Draper  t.  Potomska  Mills  Co.,  18  0.  G.  276,  Judge 
Shipley  says : 

"Illustrated  drawings  of  conceived  ideas  do  not  constitute  invention,  and 
unless  they  are  followed  up  by  seasonable  observance  of  the  patent  laws,  they 
can  have  no  effect  upon  a  subsequently  granted  patent  to  another.  Bat  a 
patentee  whose  patent  is  assailed  upon  the  ground  of  want  of  novelty  may 
show,  by  sketches  and  drawings,  the  date  of  his  inceptive  invention,  and  if 
he  has  exercised  reasonable  diligence  in  perfecting  and  adapting  it,  and  ap- 
plying for  his  patent,  its  protection  will  be  carried  baclc  to  such  date." 

The  question,  tber^ore,  is,  should  the  first  inventor,  who  proceeded 
with  reasonable  diligence  to  perfect  an  important  invention,  and  who 
produced  a  successful  machine  before  the  junior  inventor's  patent 
was  issued,  lose  his  right  to  the  fruit  of  his  invention  on  aocoant  of 
the  delay  which  he  exhibited  in  applying  for  his  patent  ?  That  laches 
merely  in  applying  for  a  patent,  when  there  were  no  laches  in  other- 
wise perfecting  the  invention,  may  compel  an  inventor  to  be  deprived 
of  his  patent,  another  inventor  having  meanwhile  given  the  same  in- 
vention to  the  public,  is  probably  true.  The  remarks  of  Acting  Gom-- 
missioner  Duncan  in  Monce  v.  Adams,  1  0.  Or.  2,  are  important  and 
valuable  upon  this  point.  In  the  case  under  consideration  the  utmost 
time  during  which  the  inventor  may  be  chargeable  with  laches  was 
19  months, — the  interval  between  the  completion  of  his  working  draw- 
ings and  his  application  for  a  patent.  Ten  months  elapsed  after  the 
completion  of  the  machine.  When  an  inventor  of  a  machine  of  the 
important  character  of  either  Tucker's  or  Taylor's,  who  has  been  dil- 
igent in  perfecting  and  reducing  his  invention  to  practice,  and  in 
attempts  to  bring  his  machine  to  the  knowledge  of  the  public,  has 
merely  paused,  before  applying  for  bis  patent,  for  a  period  of  19 
months  after  he  completed  bis  working  drawings,  and  10  months  after 
he  completed  his  machine,  I  cannot  say  that  there  were  such  laches 
as  should  deprive  him  of  the  reward  which  ordinarily  attends  priority 
of  invention.  Our  inventors  are  more  apt,  1  suppose,  to  go  into  the 
patent-office  with  incomplete  inventions  than  to  wait  too  long  after 
experiment  has  achieved  perfection.  A  decision  which  should  com- 
pel haste  in  applying  for  patents  before  actual  practice  had  tested  the 
truth  of  the  inventor's  theory,  and  had  overcome  difficulties  in  the 
operation  of  the  mechanism,  would,  I  think,  be  productive  of  more 
injury  than  a  decision  which,  while  compelling  diligence  in  perfect- 
ing the  invention,  was  indulgent  of  some  delay  in  seeking  the  patent- 
office. 

The  decision  of  Mr.  Justice  Matthews  in  Detroit  Lubricator  Co.  v, 
Renchard,  9  Fed.  Eep.  293,  which  was  much  relied  upon  by  the  plain- 
tiff, is  not  applicable  to  the  facts  in  this  case.  In  that  case  the  de- 
fendant's drawing  antedated  the  patentee's  application,  and  seemed 
to  exhibit  a  perfect  machine  in  all  its  parts.     "Nevertheless  it  is 


Digitized  by 


Google 


AHEBICAN  PAPER  BARREL  CO.  V.  LARA  WAT.  141 

clearly  proven  that  the  defendants  did  not,  in  fact,  constrnct  an  in- 
dicator in  this  form,  and  reduce  it  to  actual  use,  until  after  it  had 
been  succeBsfnlly  accomplished  by  Parshall,  nor  until  after  the  date 
of  his  patent.  The  mere  drawing,  therefore,  cannot  be  allowed  to 
have  the  effect  of  depriving  Parshall  of  his  title  of  being  the  first  and 
original  inventor. " 

In  this  case  Tucker  was  diligent  in  perfecting  his  invention,  and  it 
was  given  to  the  public  before  the  date  of  Taylor's  patent. 

Let  each  bill  be  dismissed. 


American  Paper  Barrel  Go.  v.  Larawat.     (Two  Gases. 
Nob.  .5.16,  517.)» 

(Oireuit  Court,  J>.  ConneeHeui.    July  16,.  1886.) 

1.  Patbntb  foh  Inventions— Injdnctioh—Intbntoe  Estopped  to  Dent  Orioi- 
NALITT  ov  His  Invention. 

On  a  motion  for  a  preliminary  injunction  to  restrain  an  inventor  and  as- 
signor of  letters  patent  from  infringing  them,  he  is  estopped  to  deny  that  he 
was  the  first  inventor. 

8.  Same — Territorial  Interests— Rights  op  Owners  op. 

The  owner  of  letters  patent  for  two  counties  in  New  York  would  not  have 
the  right  to  manufacture  the  patented  machines  in  Boston  for  use  in  Ohio. 

8.  Sake — LnaxATiON  of  Uhited  States  Patbht  to  Ezfise  with  Prior  Enoubh 

Patent. 

The  fact  that  United  States  patents  are  not  limited  upon  their  face  to  expire 
with  the  life  of  a  prior  English  patent  is  not  held,  in  the  second  circuit,  to 
affect  their  validity. 

4  Same— Practice— Affidavits  Fii-ed  Out  of  Time  not  Consiobrod. 

Where,  by  stipulation,  the  time  within  which  evidence  to  show  cause  upon 
motions  for  preliminary  injunctions  was  limited  to  expire  on  a  certain  date, 
and  the  hearing  was  to  be  bad  as  soon  thereafter  as  the  court  could  give  it, 
held,  that  affidavits  filed  after  such  date,  without  any  stipulation  or  order  of 
court  permitting  it,  could  not  bo  considered. 

6.  Same — Matters  of  Defense^Oriqinai,,  what  are. 

That  the  patent  sued  on  has  expired  by  reason  of  the  expiration  of  foreign 
p  ttents  for  the  same  invention,  is  an  original  defense,  and  shoald  not  be  left 
to  be  introduced  as  surrebuttal. 

9.  Same— Construction  of  Claim— Infringement. 

A  patent  on  a  machine  for  ranking  barrel  heads  from  paper  pulp  contained 
a  claim  for  "the  combination  of  the  piston,  the  resisting  surface  opposed  to 
the  piston,  and  the  laterally  removable  matrix  case,  all  substantially  as  de- 
scribed." The  speciiication  described  the  matrix  case  as  made  in  sections, 
pivoted  or  hinged  together.  Held,  that  the  hinged  features  of  the  matrix  case 
were  not  a  part  of  this  claim,  and  that  said  claim  was  infringed  by  a  combina- 
tion of  the  same  parts,  operating  in  the  same  way,  although  the  matrix  caab 
was  made  of  a  single  piece. 

Motions  for  Preliminary  Injunctions. 

Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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WiUiam  E.  Simonds,  for  plaintiff. 

David  Q.  Gordon  and  Charles  E.  MitcheU,  for  defendant. 

Shiphan,  J.  These  are  two  motions  for  preliminary  injnnotionB  in 
the  above-entitled  oases.  No.  516  is  a  bill  in  equity  to  restrain  the 
infringement  of  three  letters  patent,  Nos.  206,396,  243,677,  and  243,- 
678,  respectively  dated  July  30,  1878,  June  28,  1881,  and  June  28, 
1881,  all  granted  to  the  defendant,  and  assigned  by  him  to  the  plain- 
tiff ;  the  first  two  being  for  improvements  in  the  manufacture  of  bar- 
rel heads  and  other  articles  from  paper  pulp,  and  the  third  being  for 
machinery  for  moulding  barrels  from  paper  pulp.  No.  517  is  a  bill 
in  equity  to  restrain  the  infringement  of  letters  patent  No.  258,236, 
dated  May  23, 1882,  issued  to  the  defendant  ajid  Dwight  Slate,  assign-, 
ees  to  the  plaintiff,  for  a  machine  for  moulding  barrel  heads  from 
pulp. ' 

On  August  1,  1876,  the  defendant  assigned  to  the  plaintiff,  a  cor- 
poration established  for  the  purpose  of  manufacturing  barrels  from 
pulp,  an  invention  specified  in  an  application  for  a  patent  which  had 
previously  been  made,  and  agreed  to  assign  to  it  all  mventions,  ap- 
plicable to  paper  pulp  vessels,  which  he  might  make  during  seven 
years  from  that  date.  In  pursuance  of  that  agreement  the  patents 
in  suit  were  assigned.  From  August,  1876,  to  January,  1884,  the 
defendant  was  a  director  in  said  corporation,  and,during  substantially 
the  same  period,  was  in  its  employ  as  superintendent  of  machinery 
upon  a  salary  varying  from  $1,000  to  $2,5U0  per  annum.  The  salary 
ceased  on  December  15,  1883.  A  serious  difficulty  seems  to  have 
existed  between  the  defendant  and  S.  M.  Hotchkiss,  an  officer  of  said 
corporation,  and  the  former  left  its  service,  and  for  most  of  the  time 
since  has  been  occupied  in  Boston  in  the  manufacture  of  pulp  barrel 
machinery.  On  December  2,  1884,  two  letters  patent,  Nos.  308,615 
and  308,616,  for  such  machinery  were  issued, — the  first  to  the  defend- 
ant and  W.  P.  Laraway,  assignors  to  the  defendant  and  John  F. 
Seiberling;  the  second,  to  the  defendant,  assignor  to  the  same  two 
persons. 

Suit  No.  516. 

The  important  novel  features  of  construction  contained  in  the 
machinery  which  is  described  in  Nos.  206,396  and  243,677  are  speci- 
fied by  the  patentee  as  follows: 

"First,  the  idea  or  principle  of  perforated  movable  walls,  which  will  com- 
press tlie  pulp,  and  express  the  water;  second,  the  combination  of  the  side 
compressors  with  the  interspace  compressors;  third,  the  mould,  so  con- 
structed that  the  sides  and  one  end  of  the  hollow  article  can  be  formed  and 
compressed  at  once." 

The  important  feature  of  No.  243,678  was  a  matrix,  composed  of 
hinged  inner  staves  and  outer  staves  radially  moving  inwardly;  the 
interspaces  being  provided  for  by  interstaves,  both  inner  staves  and 
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outer  Btaves  being  perforated ;  the  outer  face  of  the  inner  staves,  and 
the  inner  face  of  the  outer  staves,  being  grooved,  and  covered  with  a 
finely-perforated  mould  face. 

The  defendant  sets  up  in  his  affidavit  a  variety  of  defenses,  viz. : 
That  the  claims  of  Nos.  243,677  and  243,678  were  anticipated  by  a 
patent  to  Wheeler  &  Jerome ;  that  the  machine  described  and  claimed 
in  No.  243,078  was  in  public  and  open  use  in  Medina,  New  York, 
for  two  years  before  the  date  of  the  application  for  said  patent;  that 
the  defendant  is  equitably  entitled  to  have  the  title  to  the  three  pat- 
ents for  the  counties  of  Orleans  and  Niagara,  in  the  state  of  New 
York,  conveyed  to  him,  which  the  plaintiff  refuses  to  do;  that  the 
plaintiff  aquiesced  in  the  defendant's  manufacture;  that  he  is  a  work- 
man employed  by  the  day,  and  has  no  interest  in  the  new  machine; 
that  a  British  patent  to  one  Lake,  dated  June  25,  1877,  was  granted 
for  the  subject-matter  of  the  three  patents,  and  that  the  American 
patents  are  not  limited  on  their  face  to  expire  with  the  Lake  patent, 
and  are  therefore  void;  and  that  the  new  machine  does  not  infringe. 

Mr.  Laraway's  antagonism  against  the  persons  with  whom  he  was 
formerly  associated  has  led  him  to  unnecessarily  decry  his  own  in- 
ventions. 

No  time  need  be  spent  upon  the  alleged  anticipation  by  the  Wheeler 
&  Jerome  patent.  Mr.  Laraway  was  the  assignor  of  the  patents  in 
controversy,  and  upon  this  motion  he  is  estopped  from  saying  that 
be  was  not  the  first  inventor.  Indeed,  this  point  was  not  made  in 
the  argument. 

The  alleged  public  use  of  the  Medina  machine  is  in  conflict  with 
Mr.  Laraway's  statements  as  an  applicant  for  a  patent,  and  with  his 
testimony  upon  a  question  of  interference.  The  affidavits  in  the 
case  lead  me  to  the  opinion  that  his  former  statements  were  correct. 

C!onsiderable  space  is  given  in  the  affidavits  to  the  alleged  equitable 
title  of  Laraway  to  two  New  York  counties.  I  do  not  deem  it  wise 
to  settle  this  difference  upon  ex  parte  affidavits.  If  the  defendant's 
claim  is  true  it  affords  no  excuse  for  his  manufacturing  in  Boston 
infringing  machines  to  be  used  in  Ohio ;  and,  as  it  is  stoutly  denied, 
the  doctrine  that  be  who  seeks  equity  must  do  equity  will  hardly 
allow  a  court  to  permit  the  defendant  to  continue  infringement  until 
the  merits  of  this  controversy  have  been  thoroughly  ascertained. 

The  points  in  regard  to  acquiescence  by  the  plaintiff,  or  that 
Laraway  is  employed  by  the  day,  and  has  no  interest  in  the  machine, 
ate  not  of  sufficient  importance  to  spend  time  upon.  His  position 
in  regard  to  the  infringing  mechanism  is  very  different  from  that  of 
a  person  who  works  under  the  orders  of  another,  without  any  pecun- 
iary interest  in  the  machine  upon  which  he  works. 

The  fact  that  United  States  patents  are  not  limited  upon  their 
face  to  expire  with  the  life  of  a  prior  English  patent  is  not  held,  in 
this  circuit,  to  affect  the  validity  of  the  United  States  patents. 
C.inan  v.  Pound  Manufg  Co.,  23  Fed.  Rep.  185. 
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The  questloQ  of  infringement  is  the  one  of  importance.  If  the  de- 
fendant has  built  in  Boston  but  one  set  of  machinery,  it  was  at  one 
time  constructed  in  accordance  with  bis  patent,  No.  308,615,  of  De- 
cember 2,  1884.  He  says  that  the  machine  "which  is  complained 
of"  is  not  in  accordance  with  that  patent,  in  that  it  does  not  have  the 
interspace  compressors  therein  described,  but  has,  instead,  the  spring 
plates  of  the  Wheeler  &  Jerome  patent,  and  that  these  interspace 
compressors  are  unperforated.  He  intends  it  to  be  understood  that 
he  has  been  engaged  upon  only  one  set  of  machinery.  If  that 
is  true,  it  is  also  true  that  the  machine  contained,  in  July,  1885,  the 
interspace  compressors  of  patent  206,396,  and  was  made  like  the 
other  two  patents  in  controversy,  and  had  the  continuous  series  of 
perforated  external  side  compressors  of  No.  243,677,  and  that  it  in- 
frint^ed  the  third  claim  of  No.  206,396,  the  first,  second,  and  third 
claims  of  No.  243,677,  and  all  the  claims  of  No.  243,678. 

If  the  defendant  has  altered  the  original  machine  in  accordance 
with  the  statements  in  his  affidavit,  it  infringes  the  first,  second,  and 
fifth  claims  of  No.  243,678.  I  do  not  thoroughly  understand  Mr. 
Laraway's  account  of  the  construction  of  the  machine,  so  far  as  the 
fifth  claim  is  concerned.  His  affidavit  does  not  give  a  clear  state- 
ment of  the  way  in  which  he  makes  the  inner  core;  but,  so  far  as  I 
can  understand  it,  the  fifth  claim  is  infringed. 

The  orders  to  show  cause  upon  these  motions  were  dated  March  18, 
1886,  an^  were  returnable  on  March  26th.  On  timt  day,  upon  the 
defendant's  motion  for  further  time,  it  was  ordered  that  he  should 
have  till  April  5tb  to  file  answering  evidence,  and  that  the  plaintiff 
should  have  until  April  9th  to  file  rebutting  evidence.  On  April  5th 
the  respective  counsel  stipulated  that  the  defendant  should  have  till 
April  12th  to  file  his  evidence,  and  that,  the  plaintiff  should  have  till 
April  19th  to  file  rebutting  evidence,  "and  that  hearing  shall  then  be 
had  as  soon  as  the  court  will  hear  us."  Affidavits  on  both  sides  were 
filed  accordingly  On  April  30, 1886,  without  any  further  stipulation, 
and  without  any  order  or  consent  of  the  court,  the  defendant  filed 
seven  affidavits  in  reply  to  the  plaintiff's  rebutting  affidavits,  and 
which  relate  to  some  one  of  the  defenses  which  have  been  mentioned, 
other  than  non-infringement.  They  are  mostly  cumulative ;  in  some 
instances  stating  alleged  facts  in  addition  to  those  previously  stated. 
The  case  must  rest  entirely  upon  the  affidavits  that  were  previously 
presented.  In  them  the  defendant  should  have  stated  his  entire  de- 
fense, which  should  not  be  divided  into  fragments. 

The  defendant  also  filed,  on  April  30th,  a  Canadian  patent  issued  to 
him  October  11,  1876,  for  five  years,  which  it  is  said  was  for  the 
same  invention  described  in  the  three  American  patents,  and,  having 
expired,  the  American  patents  expired  also  in  October,  1881,  three 
and  one-half  months  after  two  of  them  were  issued.  This  was  an 
original  defense,  and  should  not  have  been  left  to  matters  of  surro" 
buttal.    Ample  time  was  given  for  the  preparation  of  the  defense. 
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I  ihall  not,  therefore,  consider  the  questions  that  may  arise  upon  ihia 
patent. 

Suit  No.  517. 

The  matrix  case  of  No.  258,236  is  thus  described  by  the  patentee 
in  his  specification : 

"It  consists,  speaking  generally,  of  a  band  or  ring,  which  forms  the  pe. 
riphery,  exterior,  or  circumference  of  the  barrel  head,  which  is  within  or  forms 
a  part  of  the  piston  chamber  wlille  a  barrel  head  is  being  formed,  has  the 
barrel  head  formed  within  it,  and,  after  the  head  is  formed,  is  removed  from 
the  piston  chamber,  carrying  the  barrel  head,  and  the  barrel  head  then  taken 
from  it.  This  hoop,  ring,  or  band  is  made  in  sections,  k,  k,  k'.  A',  pivoted  or 
hinged  together.  Sections  k,  k,  are  pivoted  together  by  pivot,  l.  Sections 
A',  k',  are  hinged  to  sections,  k,  k,  by  pivots,  I',  I',  in  order  that  the  hoop  may 
be  opened  to  remove  a  barrel  head.  This  barrel  head  is  in  shape  a  disk,  with 
aturned-up  periphei-al  rim;  in  other  and  general  terms,  a  round  box  with 
very  low  walls  or  sides. " 

The  first  claim  of  the  patent,  and  the  only  one  which  is  said  to  be 
infringed,  is  as  follows:  "The  combination  of  the  piston,  the  resist- 
ing surface  opposed  to  the  piston,  and  the  laterally  removable  matrix 
pase,  all  substantially  as  described,  and  for  the  purpose  specified." 

The  defendant  says,  in  substance,  that  the  part  of  his  machine 
which  corresponds  to  the  matrix  case,  the  whole  machine  being  de> 
scribed  in  No.  303,616,  is  a  shallow  pan,  called  in  the  patent  "a 
drawer,"  formed  from  a  single  piece  of  metal,  having  flaring  sides, 
and  removable  vertically  from  the  machine  when  the  barrel  head  has 
been  formed.  His  machine  has  the  piston  and  the  resisting  surface 
of  No.  258,236.  It  has  a  laterally  removable  matrix  case  or  pan, 
made  of  a  single  piece,  instead  of  being  made  in  sections,  because 
the  barrel  head  is  shaped  differently  from  that  of  the  former  patent; 
but  the  hinged  feature  of  the  matrix  case  is  not  a  part  of  the  first 
claim.  There  is  no  substantial  difference  between  the  two  devices, 
so  far  as  the  first  claim  is  concerned. 

Let  there  be  a  temporary  injunction  restraining  the  infringement 
of  the  third  claim  of  No.  206,396,  the  first,  second,  and  third  claims 
of  243,677,  the  five  claims  of  243,678,  and  the  first  claim  of  258,236. 
v.28F.no.2— 10 
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CoiiQATE  V.  W£8ti;bn  Elbotbio  MAKnF'a  Co.* 
(Ovreuit  OovH,  8.D.N«ui  York,  July  10. 1886.) 

1.  PatESTS  fob  ISTEimOHB— DaMAGBB  fob  iHlBIWaBMBirr— ROTALTT— LiCBlfSB 

Feb. 

Royalty  paid  by  licensees  for  the  right  to  use  a  patented  invention  is  not 
evidence  of  damages  sustained  by  the  patentee  by  the  sale  of  the  patented 
article  sufficient  to  authorize  a  recovery. 
3.  Bame — Rights  under,  DienMauiBHED— IsFBiuaEMBNT  of  These  Rights. 

The  value  of  some  patents  consists  principally  in  the  right  to  use  the  inven- 
tion; the  value  of  others,  in  the  right  to  s.elf;  and  infringement  by  selling  and 
infringement  by  use  of  the  patented  article  are  essentially  different  invasiona 
of  the  patented  property. 
8.  Same— Royalty  fob  Excltjsitb  Liceksb  kot  BvrDEHCE  of  Dahaob  by  Oo- 
casiouai.  Sales. 

Royalty  paid  for  the  whole  monopoly  of  selling  and  manufacturing  under 
a  patent  is  not  sufficient  evidence  of  the  value  of  the  right  to  make  occasional 
sales  in  a  particular  territory.    Le  Ban  v.  Bawkins,  2  Bam.  Sc  Adol.  561. 
4  Same. 

An  exclusive  licensee  may  well  afford  to.  pay  a  much  larger  consideration 
for  the  property  right  than  the  patentee  could  command  from  purchasers  of 
a  license  to  compete  with  other  sellers. 
6.  Same— LICENSE  to  Manttkactchb  and  Sell — (Jovenaut  not  to  Stjb  Pdb- 
.    chasers  from  Licensee. 

A  covenant  not  to  sue  purchasers  of  the  licensee,  contained  in  a  license  to 
manufacture  and  sell  a  patented  article,  operates,  by  way  of  estoppel,  to 
license  the  purchaser  to  use  such  article. 

6.  Same. 

A  covenant  not  to  sue  purchasers  from  a  licensee  having  the  right  to  make 
and  sell  a  patented  article  is  equivalent  to  a  license  to  sell,  and  transfer  to 
purchasers  the  right  to  use,  the  article. 

7.  Same— Royalty  Paid  fob  suoh  Right  wot  Cbitbbion  of  Valub  of  Obdi- 

NAKT  Selling  Right. 

Royalty  paid  for  a  license  to  manufacture  and  sell,  and  containing  a  cove- 
nant by  patentee  not  to  sue  purchasers  from  licensee,  is  not  the  criterion  of 
value  of  an  ordinary  selling  right,  because  the  right  to  sell  might  be  of  inaig- 
niflcant  value  wiUiout  such  covenant. 

In  Equity. 

BetU,  Atterbury  dt  Betts,  for  complainant. 

George  P.  Barton,  for  defendant. 

Wallace,  J.  The  master  has  awarded  damages  to  the  complain- 
ant,  upon  an  accounting  for  the  infringement  of  his  patent  for  insu- 
lated wire,  upon  the  basis  of  a  royalty.  The  infringement  by  the  de- 
fendant consisted  in  the  sale  of  the  article.  The  proofs  for  the  com- 
plainant  may  show  that  he  has  an  established  license  fee  for  the  use 
of  his  invention,  but  they  wholly  fail  to  show  that  be  has  any  uni- 
form established  license  fee  for  the  right  to  sell  the  article.  The 
complainant  testifies,  in  general  terms,  that  he  has  an  established 
license  fee,  and  grants  licenses  to  sell  his  invention  for  a  royalty  of 
10  per  cent,  upon  the  gross  cost  of  the  article  sold;  but  he  names  as 

1  Edited  by  Charles  C.  Linthicum,  Esq.,  of  the  Chicago  bar. 
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licensees  several  corporations,  railroad  and  manicipal,  not  mana- 
facturerd  or  trading  concerns,  vbose  operations  may  require  them  to 
nse  the  invention,  and,  when  he  is  pressed  to  produce  docamentary 
evidence,  he  presents  agreements  which  are  licenses  to  use  the  inven- 
tion for  specified  purposes,  with  the  exception  of  four.  Two  of  the 
four  are  releases  of  past  infringements. 

Boyaltv  paid  by  licensees  for  the  right  to  nse  the  invention  is  not 
evidence  of  damages  sastained  by  the  patentee  by  the  sale  of  the 
patented  article  sufficient  to  authorize  a  recovery.  The  value  of 
some  patents  consist  principally  in  the  right  to  use  the  invention; 
the  value  of  others,  in  the  right  to  sell;  and  infringement  by  selling 
and  infringement  by  nse  of  the  patented  article  are  essentially  differ- 
ent invasions  of  the  patentee's  property. 

The  complainant's  case  consequently  rests  on  the  effect  of  the  two 
remaining  agreements  introduced  by  him  for  the  purpose  of  showing 
his  established  license  fee  for  the  right  to  sell  under  his  patent. 
These  are  the  agreements  with  the  Bishop  Gutta-percha  Works  and 
the  Lafiin  &  Band  Powder  Company.  The  agreement  with  the  Bishop 
Gutta-percha  Works  grants  the  exclusive  right  to  manufacture  and 
sell  the  patented  article  to  that  company,  and  contains  a  covenant 
not  to  sue  purchasers  from  that  company  buying  for  certain  speci- 
fied uses  of  the  invention;  and  in  consideration  therefor  the  com- 
pany is  to  pay  a  royalty  of  5  per  centum  of  the  gross  price  received 
from  sales.  This  agreement  was  subsequently  modified  by  adding  a 
covenant  not  to  sue  purchasers  from  the  company  for  certain  other 
specified  uses  of  the  invention,  and  by  increasing  the  royalty  on  the 
sales  to  purchasers  for  such  uses  to  10  per  cent,  of  the  gross  price 
received  by  the  company.  The  agreement  with  the  Lafiin  &  Band 
Powder  Company  is  a  grant  of  the  privilege  to  manufacture  and  sell 
the  invention  to  purchasers,  for  specified  uses,  with  a  covenant  not 
to  sue  such  purchasers,  and  the  company  agrees  to  pay  a  royalty  of 
10  per  centum  of  the  gross  price  of  manufacture  to  the  complainant, 
and  an  equal  royalty  to  the  Bi'shop  Giant-powder  Works,  which  com- 
pany is  a  party  to  the  agreement. 

Boyalty  paid  for  the  whole  monopoly  of  selling  and  manufacturing 
onder  a  patent  is  not  sufficient  evidence  of  the  value  of  the  right  to 
make  occasional  sales  in  a  particular  territory.  La  Baw  v.  Hawkins, 
2  Ban.  &  A.  561.  An  exclusive  licensee  may  well  afford  to  pay  a 
much  larger  consideration  for  the  property  right  than  the  patentee 
could  command  from  purchasers  of  license  to  compete  with  other  sell- 
ers. Bnt,  aside  from  this  consideration,  which  is  alone  sufficient  to 
deprive  the  agreement  with  the  Bishop  Giant-powder  Works  of  any 
weight  as  evidence  of  an  established  royalty,  the  agreement  contains 
a  covenant  not  to  sue  purchasers  from  the  licensee.  The  agreement 
with  the  Lafiin  &  Band  Powder  Company  contains  a  similar  covenant 
upon  the  part  of  the  complainants.  Such  a  covenant  operates,  by 
way  of  estoppel,  to  licen.se  the  purchaser  to  use  the  patented  article. 
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Both  of  tbese  agreements  are  therefore  eqnivalent  to  a  license  to  sell, 
and  transfer  to  purchasers  the  right  to  ase,  the  invention  for  the 
pnrposes  specified.  Boyaltj  paid  for  such  an  interest  in  the  property 
right  is  not  the  criterion  of  the  value  of  an  ordinary  selling  right. 
The  right  to  sell  might  be  of  insignificant  value  without  snoh  a  cove* 
nant  as  is  contained  in  these  agreei^entB.  Ordinarily  it  wonld  only 
be  a  right  to  sell  a  lawsuit,  or  the  limited  privilege  of  selling  to 
customers  having  a  license  to  nse  the  article.  With  such  a  covenant 
the  value  of  the  right  is  greatly  enhanced,  because  the  seller  can 
transfer  to  the  purchaser  the  privilege  of  using  the  invention. 

There  are  other  reasons  why  these  two  agreements  fail  to  afford 
such  evidence  of  a  uniform  established  license  fee  as  to  entitle  the 
complainant  to  the  damages  foand  by  the  master.  It  is  not  neces- 
sary for  present  purposes  to  suggest  them. 

The  defendant's  exceptions  are  sustained. 


The  Citt  op  Mexico. 

(District  Court,  8.  D,  Florida.    April  19, 1886.) 

1.  Pbizb— Lbbbii— Wab. 

To  sustain  a  libel  in  prize,  a  state  of  war  must  exist.  .  A  vessel  captured  for 
engaging  in  piracy  becomes  a  prize  on  account  of  the  aniversal  war  pre- 
sumed to  have  been  declared  by  the  pirate  against  commerce  and  human  kind 
at  large. 

3.  Same— Two  Libem— Prize— Foss'BiTnRK 

Where  two  libels  have  been  filed  by  the  United  States  Bgainst  the  same  Tea- 
sel, the  one  in  prize,  and  the  other  for  forfeiture  under  section  5383,  Rey.  St., 
the  government  cannot  be  requbed  to  elect  to  proceed  upon  one  of  the  two, 
and  abandon  the  other. 
8.  Same— "Pubnishing"  and  "FirrrNO  Otrr"  Vbbssi.. 

The  terms  "furnishing"  and  "fitting"  have  no  legal  or  technical  meaning 
which  requires  a  construction  different  from  the  ordinary  acceptation  in 
maritime  and  commercial  parlance. 

4.  Same — ^What  Constitutes  Offense. 

It  is  not  necessary,  to  constitute  an  offense  nnder  that  section,  that  the  ves- 
sel should  be  armed  or  manned  for  the  purpose  of  committing  hostilities  be- 
fore she  leaves  the  United  States,  if  it  is  the  intention  that  she  should  be  so 
fitted  subsequently;  so  there  need  be  no  evidence  of  such  arming  or  manning. 

5.  Same — Foufeiturb  Dbclabed. 

The  facts  and  circumstances  of  this  case  considered,  and  decree  of  forfeit- 
ure granted. 

Heard  upon  two  libels,  the  one  in  prize,  the  other  for  forfeiture  for 
violation  of  section  5283,  Bev.  St. 

Livingston  W.  Bethel,  TJ.  S.  Atty.,  and  Jamei  Parker,  for  the  United 
States. 

The  United  States  cannot  be  required  to  elect  one  prooeeding,  and  abandon 
the  other.  The  vesael,  if  a  prize,  belongs  half  to  the  captors,  and  half  to  the 
United  Stttes.  If  forfeited  under  section  5283,  the  informers  have  a  right 
to  a  moiety.  Both  captors  and  informers  iiiHy  claim,  therefore,  to  have  the 
question  of  prize  or  forfeiture  determined;  and  the  government  cannot,  by 
electing  one  procedure,  bar  the  right  of  those  claiming  under  the  other. 
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If  any  one  proceeding  (say  in  prize)  were  now  pending,  and  It  should  ap- 
pear that  it  was  not  a  case  of  prize,  bat  one  of  violation  of  any  law  of  the  Unit^ 
States  involving  fine  or  forfeiture,  it  would  be  the  duty  of  this  court  to  dia- 
iniss  the  libel  for  prize;  but  also  to  permit  a  new  libel  to  be  filed  for  forfeiture 
or  One,  (as  the  case  may  be,)  and  vice  versa.  U.  8.  v.  Weed,  5  Wall.  62; 
The  Watchful,  6  Wall.  91;  AtUymey  General  y.  Appleby,  3  Anstr.  863. 

To  warrant  a  condemnation  it  must  appear  (a)  that  she  was  fitted  out. 
furnished,  or  armed,  (6)  within  the  United  States,  (c)  with  intent  that  she 
should  be  employed  to  cruise  or  commit  hostilities  (d)  against  a  people  with 
whom  the  United  States  are,  at  the  time  of  the  Btting  out,  at  peace. 

It  is  not  neceesary  that  the  vessel  should  be  armed,  or  in  a  condition  to 
commit  hostilities,  at  the  time  she  leaves  the  United  States,  as  well  as  fitted 
out.  Merely  to  attempt,  within  the  United  States,  to  do  either,  is  what  the 
statute  prohibits.  U.  S.  v.  Quiney,  6  Pet.  445;  U.  S.  v.  Hand,  17  Fed.  Rep. 
142;  The  Meteor.  Amer.  Law  Rec.  401. 

The  guilt  or  innocence  of  the  owner  has  nothing  to  do  with  the  guilt  of 
the  vessel.     U.  8.  v. The  Malek  Adhel,  2  How.  233.  • 

Proof  such  as  would  be  required  to  convict  an  individual  of  an  offense 
against  the  law  is  not  required  in  oi-der  to  forfeit  a  vessel.  U.  8.  v.  Qutnet, 
2  Ball.  321 ;  The  Kate,  U.  S.  Dist.  Court  of  N.  Y.  1860;  8.  C.  reported  as  The 
Slavers,  2  Wall.  350-403. 

It  is  not  necessary  that  any  one  should  be  convicted  of  any  of  the  offenses 
named  in  the  statute  in  order  that  the  vessel  should  be  condemned.  The  Me- 
teor and  The  Malek  Adhel,  supra.  If  the  vessel  is  fitted  out  to  any  degree, 
or  an  attempt  is  made,  within  the  United  States,  to  fit  her  out,  with  hostile 
intent,  she  must  be  condemned.  The  May  N.  Hogan,  18  Fed.  Rep.  534;  U. 
8.  V.  Ttoo  Hundred  and  Fourteen  Boxes  Arms,  20  Fed.  Rep.  53;  The  City 
tif  Mexico,  24  Fed.  Rep.  33;  U.  8.  v.  City  of  Mexico,  25  Fed.  Rep.  924. 

George  B.  Patterson  and  Wm.  W.  MacFarland,  for  the  City  of  Mex- 
ico. 

The  ship  is  libeled  as  a  prize  of  war.  If  the  ground  of  the  libel  were  for 
piracy,  it  would  be  necessary  to  proceed  on  the  instance  side  of  the  court. 

The  government,  as  a  suitor,  stands  exactly  on  the  same  level  as  the  private 
citizen ;  and,  wherever  the  law  affords  different  remedies,  the  selection  of  one 
is  definitive.  It  follows  that,  the  government  having  elected  to  proceed  on 
the  prize  side  of  the  court,  a  decision  in  that  proceeding  against  the  gov- 
ernment is  decisive  of  the  whole  question.  Waples,  Proc.  in  Rem.  §  220,  p. 
310;  Field,  Fed.  Proc.  §  80;  Waples,  Proc.  in  Rem.  160;  Welland  Canal 
Co,  V.  Hathaway,  24  Amer.  Dec.  254,  and  notes;  Utate  v.  Lewis,  11  Amer. 
Dec.  741 ;  State  v.  Cooper,  25  Amer.  Dec.  490;  S.  C.  58  Amer.  Dec.  249. 

In  respect  to  the  conclusiveness  of  the  jtidgment,  the  form  of  action  is  al- 
ways immaterial  if  the  cause  of  action  is  tlie  same.  Otlchrist  v.  Bail,  34 
Amer.  Dec.  469;  Agnew  v.  McIUroy,  48  Amer.  Dec.  772;  Cofflm  V.  Nott,  57 
Amer.  Dec.  537;  Hooey  v.  Furman,  44  Amer.  Dec.  129;  Slieldon  v.  Carpenr 
ter,  55  Amer.  Dec.  301;  liodermund  v.  Clark,  46  N.  Y.  354,  (a  case  directly 
in  point.)  To  same  effect.  Second  Nat.  Bank  v.  Burt,  93  N.  Y.  233;  Stein- 
baeh  V.  Relief  Fire  Ins.  Co.,  77  N.  Y.  498. 

In  such  a  case  a  plaintiff  is  conclusively  bound  by  his  election  of  remedy. 
Duffy  V.  Neale's  Adm'r,  Taney,  271 ;  Allison  v.  Alexander,  1  Granch,  C.  C. 
237;  Thibaalt  v.  De  Basaoilbaso,  Baldw.  9. 

On  general  principles  of  maritime  law,  and  their  application  to  ^present 
case,  counsel  for  the  vessel  cited  Woolsey,  Int.  Law;  Hall,  Int  Law,  4.  5: 
Phillim.  Int.  Law,  48;  Hall,  Int.  Law,  o.  2.  §§  208-218;  Id.  8  24,  p.  78; 
Bouv.  Law  Diet.;  Lawr.  Wheat.  40  e«  seq.;  Halleck,  Int.  Law,  73  et  seq.{ 
U.  8.  v.  Quiney,  6  Pet.  445;  The  Burdett,  9  Pet.  691. 
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Looks,  J.  The  only  groand  upon  which  a  libel  for  prize  oan  be 
sustained  is  that  of  a  state  of  war.  .Prize  onlj  relates  to  or  is  con- 
nected  with  such  a  state  or  condition.  A  vessel  oaptared  for  engag- 
ing in  piratical  aggression  becomes  a  prize  on  account  of  the  state  of 
universal  war  presumed  to  have  been  declared  by  a  pirate  against 
commerce  and  human  kind  at  large,  which  requires  no  reciprocal 
declaration  from  any  nation.  Whether  piracy  is  considered  as  a  name 
applied  only  to  indiscriminate  plundering  and  robbery,  either  upon 
the  high  seas  or  upon  the  coasts  where  the  high  seas  are  used  as  the 
basis  of  operation,  where  the  animus  furandi  is  the  distinguishing 
feature,  as  is  expressed  and  held  by  President  Woolsey,  precluding 
the  idea  of  a  revolutionary  or  political  sentiment,  or  whether  there 
may  be  acts  of  piracy  bommitted  in  following  out  the  direct  course  of 
a  revolutionary  struggle,  as  is  contended  by  Judge  Brown  in  the  re< 
cent  case  of  The  Ambrose  Light,  25  Fed.  Bep.  408,  there  mast  be 
some  overt  act  either  in  committing  or  attempting  some  offense 
against  the  law  of  nations,  to  give  a  piratical  character  to  a  vessel. 
An  intent  alone  can  never  determine  such  a  state  of  warfare  as  would 
justify  the  seizure  of  a  prize.  There  is  in  this  case  nothing  that  can 
be  characterized  as  an  overt  act  of  piracy  or  warfare,  and  the  libel 
for  forfeiture  as  prize  must  be  dismissed. 

The  second  libel  is  for  forfeiture  for  the  violation  of  a  municipal 
statute  embodied  in  section  5283,  Bev.  St. 

It  is  claimed  in  behalf  of  the  respondent  that,  if  one  libel  is  dis- 
missed, such  dismissal  necessarily  precludes  an  examination  of  the 
other,  upon  the  principle  of  election  or  choice  of  action  against  the 
thing.  But  these  libels,  although  against  the  same  vessel,  found 
under  peculiar  circumstances,  are  in  no  way  based  upon  the  same 
cause  of  action.  The  libel  for  prize  is  founded  upon  the  law  of  na- 
tions, and  depends  for  proof  upon  the  facts  of  her  acts  upon  the  high 
seas ;  the  libel  for  forfeiture  is  for  the  violation  of  a  municipal  statute, 
and  depends  upon  a  set  of  facts  and  circumstances  entirely  different 
from  that  of  piratical  aggression.  The  offenses  charged  are  separate 
and  distinct,  and  the  cause  of  action  is  in  nowise  the  same.  In  U. 
S.  V.  Weed,  5  Wall.  62,  and  The  Watchful,  6  Wall.  91,  the  same  ques- 
tion is  directly  settled. 

The  libel  for  forfeiture  alleges  that  certain  persons  were  knowingly 
concerned  in  the  furnishing  and  fitting  out  of  said  vessel,  with  the 
intent  that  she  should  be  employed  to  cruise  or  commit  hostilities 
against  the  people  of  tbe  state  of  Honduras,  with  whom  the  United 
States  is  at  peace.  The  peace  existing  with  the  state  of  Honduras 
may  be  judicially  recognized,  and  there  only  remains  the  questions 
of  knowingly  furnishing  and  fitting  out  of  said  vessel,  and  the  intent 
with  which  she  was  fitted  out. 

■  The  terms  "furnishing"  and  "fitting"  have  no  legal  or  technical 
meaning .  which  requires  a  construction  different  from  the  ordinary 
acceptation  in  maritime  and  commercial  parlance,  which  is  to  supply 
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with  anything  neoessary  or  needfal.  That  by  the  famishing  and  fit- 
ting ont  is  intended  eomething  different  from  the  arming,  is-  not  only 
apparent  from  the  lai^uage  of  the  statute,  bat  it  has  been  judicially 
determined  in  U.  S.  t.  Quinqf,  6  Pet.  445.  This  vessel  was  famished 
and  fitted  oat,  in  the  asaal  acceptation  of  the  terms,  provided  with 
the  necessary  sapplies,  and  pat  in  a  condition  for  proceeding  to  sea, 
within  the  United  States.  Whether  she  was  well  furnished  or 
thoroughly  fitted  out  is  not  the  guestion,  if  she  was  so  supplied  &A  to 
proceed  on  her  way.  She  was  furnished  with  the  ordinary  engineers' 
supplies  and  stewards'  stores,  and  sailed  from  New  York  the  twenty- 
second  of  December,  1885.  What  was  the  intent  with  which  she  was 
fitted  out,  and  either  dispatched  or  taken  on  her  way  by  the  parties 
in  chai^,  becomes  a  more  important  and  difficult  question,  involving 
conclusions  both  of  law  and  fact. 

Whatever  may  have  been  the  intention  of  the  legislators  regarding 
the  particular  class  of  hostilities  they  were  desired  to  prevent,  all  we 
have  to  decide  from  is  the  language  with  which  they  have  clothed  their 
ideas,  and  this  is  broad  enough  to  include  all  classes  of  hostilities.  It 
has  been  ably  argued  that  unless  the  vessel  is  so  armed  that  she  her- 
self can  be  the  offending  party  or  thing,  or,  in  other  words,  carries 
such  an  armament  as  can  throw  projectiles  from  her  port,  or  is 
equipped  as  a  man-of-war  or  armed  vessel,  the  statute  will  not  apply. 
Tha  terms  "peaceful"  and  "warlike,"  "friendly"  and  "hostile,"  are 
thoroughly  recognized;  andihe  line  so  plainly  marked  between  what 
should  be  the  course  and  conduct  of  a  vessel  engaged  in  a  peaceful 
commercial  venture,  and  one  fitted,  prepared,  and  intended  for  hos- 
tilities, is  so  distinct  and  well  defined  as  to  permit  no  mistake,  nor 
require  a  reference  to  a  judicial  decision. 

A  peaceful  act,  a  peaceful  voyage,  cannot  be  a  hostile  one ;  nor  can 
acts  looking  towards  war  or  enmity  escape  from  the  general  term 
"hostilities."  It  is  true  that  vessels  may  frequently  be  engaged  in 
transporting  troops  as  passengers,  and  war  material  as  freight,  with- 
out themselves  having  any  connection  with  the  actual  hostilities  con- 
templated, so  that  their  voyages  in  no  way  partake  of  the  nature  of 
hostile  acts,  nor  they  be  liable  to  be  charged  with  the  oommission  of 
hostilities.  The  Lnfayette  and  Ville  le  Paris,  cited  in  Hall,  Int. 
Law,  564.  Or  where  troops,  conveyed  as  passengers  only,  are 
landed  as  such,  although  bound  on  a  hostile  expedition,  where  all 
connection  and  relation  existing  between  them  and  the  vessel  are  to 
be  terminated  at  their  leaving  her  side,  the  question  becomes  one  of 
more  difficulty.  But  when  it  is  intended  that  a  vessel  shall  herself 
be  part  and  portion  of  a  hostile  expedition;  that  she  shall  carry 
troops,  not  for  the  purpose  of  making  quiet  and  unopposed  landing, 
and  leaving  them  to  take  the  risk  of  war  subsequently,  bat  making 
for  them,  or  with  them,  if  found  necessary,  a  forcible  and  hostile 
landing;  standing  ready  to  put  them  on  shore,  or  receive  them  on 
board  defeated ;  to  convey  and  furnish  them  with  arms,  ammunition, 
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and  stores;  to  act  as  a  base  of  supplies  and  operations,  ready  to  as- 
sist in  committing  any  hostile  acts  that  can  be  completed  by  armed 
men,  she  sharing  all  chances  of  saceess  or  defeat,  and  under  the  di- 
rect orders  and  control  of  the  commander  of  a  hostile  expedition, — it 
cannot  be  admitted  that  her  acts  would  be  anything  but  hostilities. 
A  vessel  is  a  passive  instrument,  and  is  but  made  the  means  of  sac- 
cess  ;  and  it  matters  but  little,  in  the  effect  of  her  hostilities,  whether 
she  throw  shot  and  shell  from  her  ports,  or  dispatch  boat-loads  of 
armed  men  from  her  gangways. 

It  has  been  conclusively  determined  that  it  is  not  necessary  that 
the  vessel  be  armed  or  manned  for  the  purpose  of  committing  hos- 
tilities before  leaving  the  United  States,  if  it  is  the  intention  that  she 
should  be  so  fitted  snbsequently.  U.  8.  t.  Quinqf,  supra.  So  there 
need  be  no  evidence  of  such  arming  or  manning. 

The  intention  of  parties  charged  with  a  crime,  when  the  Latent  is 
the  gist  of  the  offense,  is  the  most  difficult  of  all  matters  to  prove,  and 
in  a  vast  majority  of  instances,  like  the  present,  can  only  be  shown  by 
a  chain  of  circumstances  fitting  into  each  other,  against  every  point  of 
which  may  be  expected  the  denial  of  all  parties  in  interest,  either  pos- 
itive and  direct,  or  as  nearly  so  as  the  respect  for  an  oath  and  the  in- 
genuity of  the  witness  will  permit. 

This  vessel,  ostensibly  owned  by  Christian  B.  Hollander,  of  New 
York,  sailed  December  22, 1885,  from  New  York  for  Central  America, 
having  for  cargo  about  7,000  bags  of^orn.  She  was  cleared  for 
Progresso,  Blewfields,  and  Com  island,  and  had  as  passengers  Gen. 
Emilio  Delgado,  Col.  Manuel  Moray,  Mariana  Soto,  and  17  others, 
who  were  going  at  the  expense  and  in  the  employ  of  Gen.  Delgado. 
The  master  was  intrusted  with  a  bill  of  sale  of  the  vessel  to  Gen.  Del- 
gado, and  a  power  of  attorney  to  execute  it  at  any  time.  He  also 
had  a  letter  of  instructions,  directing  him  that,  after  he  should  have 
discharged  his  cargo  of  corn  at  Progresso,  he  should  receive  his  or- 
ders from  Gen.  Delgado,  who  accompanied  him,  should  visit  such 
ports  or  places,  take  such  cargoes  or  such  passengers  from  and  to 
such  ports  or  places,  as  he  (Delgado)  should  direct.  Before  leaving 
New  York  there  were  several  cases  of  merchandise  taken  on  board; 
but,  after  inspection  by  officers  of  the  custom-house,  they,  ^hioh 
proved  to  be  a  cannon,  with  carriage,  furniture,  and  ammunition, 
were  taken  out,  and,  when  the  vessel  sailed,  left  behind.  It  is  testi- 
fied to  directly  by  a  number  of  the  crew  that  while  on  the  voyage 
Col.  Moray  and  several  of  the  passengers  openly  spoke  of  their  plans 
of  the  voyage;  saying  that  they  were  going  on  an  expedition  to  Hon- 
duras, and  were  to  fight ;  that  they  were  going  to  receive  arms  from 
another  vessel,  and  were  going  first  to  capture  Buatan ;  and  that  the 
steam-ship  was  going  to  cruise  between  this  island  and  the  main-land 
to  cut  o9  communication.  When  they  reached  Progresso,  Col.  Moray 
(who  next  to  Gen.  Delgado  seemed  to  be  in  charge  of  the  company) 
requested  the  purser  or  steward  to  get  men,  telling  him  they  were  to 
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go  to  Hondaras  to  fight  for  Gen.  Delgado.  They  took  on  board  eight 
passengers  at  Progresao,  who  came  on  Gen.  Delgado's  account,  and 
spoke  of  their  being  soldiers,  and  showed  their  wounds  and  sears. 
The  ship  prooeeded  to  Belize,  where  they  took  on  board  10  or  11 
men,  also  on  Gen.  Delgado's  account,  and  under  his  control,  one  of 
'whom  declared  himself  employed  as  pilot  in  Honduras  waters,  bat 
no  cargo.  Thence  they  proceeded  to  Blewfields,  then  Corn  island,  at 
both  of  which  places  they  remained  some  time ;  several  of  the  party 
saying  that  they  were  waiting  for  arms  and  ammunition  expected  by 
the  steamer  Neptune;  but  finally,  she  not  arriving,  they  cleared  for 
Kingston,  Jamaica,  by  way  of  St.  Andrews.  At  the  several  ports  she, 
visited,  the  authorities  forbade  the  landing  of  passengers  on  account 
of  their  rumored  character  and  business;  and  finally  at  St.  Andrews 
the  crew  made  a  formal  protest  before  the  consular  agent  against 
proceeding  further  in  her,  (^nd  after  a  bearing  and  investigation  be- 
fore the  consul,  Commander  Chester,  commanding  the  United  States 
ship  Galena,  was  advised  by  him  that  the  circumstances  would  jus- 
tify her  seizure. 

There  were  found  on  board,  not  belonging  to  them,  three  flags, 
blue  and  white,  with  five  stars,  fesembling  the  Honduras  flag;  bird's- 
eye  views  of  Buatan,  Truxillo,  and«ther  places  in  Honduras,  showing 
particularly  all  defenses  and  fortifications;  also  maps  showing  princi- 
pal cities,  towns,  and  roads;  several  revolvers;  three  swords;  and 
in  possession  of  Gen.  Delgado  a  case  of  surgical  instruments  and 
bandages,  two  sets  of  field  telegraph  instruments,  10  half  barrels  of 
beef,  and  100  barrels  of  flour,  which  were  claimed  as  the  property 
of  Delgado,  and  bore  the  same  shipping  marks  as  the  cannon  aud 
ammunition  taken  from  the  vessel  before  leaving  New  York.  At 
Blewfields,  Gen.  Delgado  drew  $4,000  in  silver,  part  of  which  has 
been  disbursed  for  the  expenses  of  the  ship.    The  rest  was  on  board. 

These  are  circumstances  connected  with  the  vessel  herself  and  her 
-voyage.  Much  of  the  conversations  in  regard  to  the  future  use  of 
the  vessel,  and  the  intentions  of  the  parties,  has  been  denied  with 
more  or  less  directness.  The  defense  is  that  Gen.  Delgado  held  a 
grant  or  concession  of  a  large  tract  of  land  on  the  Bio  Coco,  Nicara- 
gua, and  that  the  expedition  was  to  be  one  for  colonization  and  agri- 
cultural purposes,  rather  than  hostile ;  that  the  passengers  and  par- 
ties employed  at  Merida  and  Belize  were  agricultural  laborers,  and 
not  soldiers;  and  that  their  final  intended  destination  was  ^lew- 
fields;  but  their  not  being  permitted  to  land  interfered  with  their 
plans,  and  brought  about  the  final  suspicious  circumstances.  Were 
there  no  other  circumstances  connected  with  the  case  that  bore  upon 
it,  perhaps,  in  the  leniency  of  courts,  and  the  disinclination  to  en- 
force forfeitures,  such  view  might  be  accepted;  but  there  were  chains 
of  evidence  leading  to  the  City  of  Mexico  from  another  direction. 

It  appears  in  evidence  that  before  the  vessel  left  New  York,  Mr. 
Marks,  a  member  of  the  firm  of  Straus  &  Co.,  the  agents  of  the  vea- 
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sel  in  that  city,  and  through  whom  all  the  busineBS  was  iransaeied, 
procured  from  Mr.  Jez,  of  the  firm  of  Wm.  Jez  &  Co.,  who  had  per- 
manent business  relations,  and  a  resident  agent  at  Corn  island,  a 
letter  introducing  Gen.  Delgado  to  their  agent,  Gapt.  Nelson,  at 
Corn  island ;  and  upon  the  strength  of  that  letter  advised  him  that 
they  (Straus  &  Co.)  had  advised  their  agents  at  Kingston  to  ship  to 
him  some  goods  which  they  requested  him  to  hold  at  the  disposal  of 
Mr.  Delgado  for  reshipment  per  City  of  Mexico  or  otherwise;  and, 
when  confronted  by  Mr.  De  Long,  of  the  same  firm,  regarding  this 
letter,  admitted  that  they  had  purchased  the  arms,  and  shipped  them 
.  to  Kiugston,  intending  they  should  be  landed  at  Com  island,  and 
explained  that  it  was  but  a  friendly  turn  to  ex-President  Soto,  who 
had  employed  them  to  purchase-  the  arms  and  City  of  Mexico,  in 
which  business  they  only  acted  as  agents.  There  is  an  attempted 
contradiction  or  denial  of  a  portion  of  this  by  Marks;  bat,  in  view 
of  his  false  testimony  when  first  before  the  commissioner,  in  which 
he  denied  that  he  knew  of  Delgado,  when  the  proof  is  positive  that 
he  made  application  to  Mr.  Jex  for  a  letter  of  introduction,  and  ex- 
plained that  he  would  not  need  any  money,  there  can  be  no  question 
as  to  which  witness  to  believe.  Thi^  explains  wCat  goods  he  was  to 
ship  to  Delgado  at  Corn  island ;  «nd  why  they  were  not  received  is 
explained  by  the  testimony  of  A.  D.  Strans,  of  the  same  firm,  who 
states  that  this  cannon  and  ammunition  put  ashore  from  the  City  of 
Mexico  was  afterwards  shipped  by  a  steamer  of  the  Atlas  Line,  con- 
signed to  order  at  Kingston,  but  was  returned  by  another  vessel  of 
that  line  because  the  government  would  only  allow  arms  to  remain 
there  by  special  permit.  After  the  return  of  the  arms  from  Kingston, 
the  next  attempt  to  forward  them  to  the  City  of  Mexico  we  find  un- 
dertaken by  the  Norwegian  steamer  Fram,  chartered  by  Lord  &  Aus- 
tin for  40  days  to  carry  a  load  of  arms  and  ammunition  to  deliver  to 
order  at  St.  Andrews,  Com  island,  or  Blewfields,  calling  at  Turks 
Island  on  the  way  out  to  get  some  laborers,  presumably  to  take  along 
with  the  arms.  The  master  of  the  Fram  is  not,  under  the  circum- 
stances, to  be  presumed  to  know  where  the  arms  were  going;  but 
one  of  these  laborers,  James  Bogan,  who  bad  been  sent  ahead  to 
Turks  Island  by  the  Santo  Domingo,  testifies  that  he  was  to  wait  at 
Turks  Island,  to  be  shipped  thence  on  the  Fram,  and  from  the  Fram 
to  the  City  of  Mexico,  where  he  was  to  report  to  Gen.  Delgado. 
He  tells  the  same  story  in  his  testimony  about  the  intended  attack 
upon  Honduras,  with  some  exaggerations,  but  with  no  communicc^ 
tion  with  any  of  the  crew  of  the  City  of  Mexico,  nor  any  inducement 
that  I  can  perceive  for  false  swearing.  The  Fram  proceeded  to  St. 
Andrews,  Corn  island,  and  Blewfields,  but  in  the  mean  time  the  City 
of  Mexico  had  been  seized,  and  was  on  her  way  to  Key  West,  and 
consequently  the  order  to  whom  the  arms  and  ammunition  were  con- 
signed was  not  found,  and  they  were  returned  and  left  at  Kings- 
ton.   Before  the  City  of  Mexico  left  New  York  it  was  intended  to 
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have  goods  sent  her,  to  be  received  at  Com  island  by  Gen.  Delgado. 
If  they  were  not  the  arms  and  ammunition,  what  prevented  their 
being  regularly  shipped,  and  why  not  received  ?  If  Gen.  Delgado's 
voyage  was  to  terminate  at  Blewfielda,  and  be  was  to  proceed  from 
there  to  Rio  Coco,  why  were  his  goods  shipped  to  Corn  island  ?  If 
he  was,  in  good  faith,  attempting  to  colonize  a  large  tract  in  Nicara- 
gna,  had  he  not  enough  influence  with  the  authorities  to  obtain  per- 
mission to  land  at  their  only  sea-port  ?  But  one  conclusion  can  be 
arrived  at :  the  City  of  Mexico  was  intended  for  receiving  arms  at 
Corn  island,  or  St.  Andrews ;  and,  under  the  orders  of  Delgado,  was 
waiting  for  them,  whether  they  came  in  the  Neptune  or  some  other 
vessel. 

What  were  the  intentions  for  her  fnture  coarse  ?  Bogan  says  that 
he  was  told  they  were  to  make  an  attack  on  Honduras.  It  is  urged 
that  Bogan  has  not  been  connected  with  the  City  of  Mexico  sufiBciently 
to  make  hia  testimony  relevant ;  bat  I  think  the  combination  of  cir- 
cumstances proven  shows  that  he  was  employed  or  hired  to  join  her 
on  the  expedition,  under  leaders  engaged  in  the  same  enterprise ;  and 
the  declaration  of  such  parties  may  be  considered.  The  crew  of  the 
City  of  Mexico  say  that  those  partially  in  command  of  a  part  of  the 
expedition  openly  announced  the  intention  to  attack  Honduras.  Al- 
though not  in  Honduras  waters,  nor  to  go  there  on  any  legitimate 
voyage,  they  had  employed  a  party  who  declared  himself  to  be  a  Hon- 
duras pilot.  They  had  bird's-eye  views  of  the  fortifications  and  places 
along  the  coast  of  Honduras.  The  whole  character  of  the  voyage 
shows  it  was  not  a  commercial  one.  No  cargo  was  taken,  no  cargo 
looked  for, — only  arms  and  ammunition,  which  are  not  the  imple- 
ments of  peaceful  colonization  or  agriculture.  The  arms  were  not 
shipped  or  to  be  received  for  sale  as  a  financial  speculation.  There 
was  no  war  in  that  part  of  the  world  going  on  or  in  contemplation, 
except  what  was  intended  by  Gen.  Delgado,  for  whom  they  were  in- 
tended. 

I  can  arrive  at  but  one  conclusion :  that  acts  of  hostility  were  con- 
templated and  intended  at  the  time  of  furnishing  and  fitting  out  the 
City  of  Mexico,  in  which  she  was  to  take  an  active  part,  and  that  it 
was  intended  that  she  should  receive  arms  and  ammunition,  and,  in 
the  language  of  the  statutes,  she  should  commit  hostilities. 

The  decree  of  forfeiture  must  follow. 
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The  Pacebb.^ 

Gastui  v.  Thb  Packeb. 

((Hreuit  Court,  8.  D.  New  T<yrk.    July  10. 1886.) 

1.  TowAOB — DraricuLTiEs  of  Naviqatios' — ^Nkbtjoeitce — Test  of. 

When  both  tug  and  tow  enter  upon  the  undertaking  with  full  knowledge 
of  the  risk  of  navi^tion  by  reason  of  ice,  and  the  tow  is  subsequently  in- 
jured thereby,  negligence  is  not  to  be  imputed  to  the  tug  because  it  appears, 
after  the  event,  that  the  accident  might  not  have  happened  If  Bomethnig  had 
been  done  which  was  omitted.  The  tug  is  not  to  be  he]d  responsible  for  a 
mere  mistake  of  judgment:  neither  is  she  to  be  absolved  frpm  the  exercise  of 
reasonable  care  to  avoid  unnecessary  hazard  because  the  master  of  the  tow 
promised  to  take  the  risk.  The  test  is  whether  or  not  the  master  of  the  tug 
did  all  that  another  prudent  and  intelligent  msn  would  have  ordinarily 
deemed  it  necessary  to  do  under  the  same  circumstances. 

1.  Same— LiABiLiTT  of  Tdg  fob  Nbomoence. 

A  tug  cannot  be  charged  with  nosligence  for  a  mere  mittske  of  judgment. 
The  test  is  whether  the  course  of  her  maf>ter  is  in  accord  with  Uiu<  H-hicli 
other  prudent  and  intelligent  men  would  have  ordinarily  deemed  necensary 
under  similar  circumstances. 

Appeal  from  district  court,  Sonthem  district  of  New  York.  Re- 
ported 22  Fed.  Bep.  668. 

Libel  in  rem,  by  the  master  of  the  canal-boat  against  a  tng,  for 
negligent  towage.  The  service  was  undertaken  by  the  respondent 
with  some  reluctance  in  consequence  of  danger  from  the  ice.  The 
libelant  undertook  to  assume  the  risk,  provided  the  tug  would  obt>y 
his  directions.  The  district  court  decreed  against  the  tug,  on  the 
groand  that  the  master  of  the  tng  should  have  broken  a  passage 
through  the  ice  before  entering  it  with  the  tow,  but  adjudged  that  ihe 
damages  should  be  apportioned  because  the  master  of  the  canal- 
boat  concurred  in  the  hazard. 

Edward  D.  McCarthy,  for  claimant  and  appellant. 

Uyland  db  Zabriskie,  for  libelant  and  appellant. 

WALiiACB,  J.  On  the  eighth  day  of  Febroary,  1888,  the  tug  Packer 
undertook  to  tow  the  libelant's  canal-boat,  the  Enterprise,  from 
Elizabethport  to  Newark,  in  order  to  enable  the  Enterprise  to  com- 
plete a  voyage  to  Newark  from  Cheesequake  creek.  The  Enterprise 
had  made  a  towage  contract  for  the  whole  voyage  from  Cheesequake 
creek  with  the  owners  of  the  line  of  tugs  of  which  the  Parker  was  one, 
and  under  that  contract  she  had  been  towed  by  the  Mary  Ann, 
another  tug  of  the  line,  to  Eljzabethport,  on  the  ninth  day  of  Janu- 
ary preceding,  when  her  voyage  was  interrupted  by  the  ice  in  Newark 
bay,  and  she  was  left  at  Elizabethport.  The  master  of  the  Enter- 
prise became  impatient  at  the  delay,  and  solicited  the  agent  of  the 
owners  of  the  line  of  tug-boats  to  procure  him  a  tug  and  proceed  to 

>  Reported  by  Theodore  M.  Sttiog,  Eso.  of  the  Philadelphia  bar. 
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Newark.  Altboagh  the  agent  was  reluctant  to  undertake  the  voyage, 
fearing  danger  to  the  canal-boat  from  the  ice,  he  yielded  to  the  solicit 
tations  of  the  master  of  the  Enterprise,  and  directed  the  Packer  to 
undertake  the  service.  The  master  of  the  Enterprise  was  an  experi- 
enced navigator,  and  was  fully  aware  that  the  attempt  involved  risk 
of  injury  to  his  boat  from  the  ice,  and  promised  to  take  the  hazard 
if  the  master  of  the  tug  would  obey  bis  directions.  It  was  under 
these  circumstances  that  the  tug  undertook  the  towage  service. 
.  The  tug  lashed  the  canal-boat  along-side,  and  started  up  the  chan- 
nel of  the  bay.  The  day  was  bright  and  clear,  the  tide  was  flood, 
and  no  ice  upon  the  bay  was  in  sight  when  the  boat  started.  The 
boats  proceeded  past  the  bridge  of  the  New  Jersey  Central  J^ilroad 
Company,  which  extends  across  the  bay  a  short  distance  above 
Elizabethport,  and  kept  on,  in  unobstructed  water,  for  something  over 
two  miles,  when  ice  became  visible  at  the  lower  part  of  the  dike  in 
the  Passaic  river.  The  canal-boat  was  then  taken  from  along-side 
and  fastened  by  a  short  hawser  to  the  stem  of  the  tug,  ^d  the  boats 
proceeded  until  they  encountered  the  ice,  which  extended  some  dis- 
tance below  the  dike.  After  going  a  short  distance  into  the  ice  they 
were  unable  to  proceed  further,  and  waited  for  an  hour  or  two  for  the 
tide  to  turn  ebb,  in  the  expectation  that  the  ebb-tide  would  carry  the 
ice  from  the  dike  into  the  bay,  and  open  a  cbaimel  for  the  passage  of 
the  boats.  Finally  danger  was  apprehended  from  the  broken  cakes 
of  ice  which  were  passing  along  the  sides  of  the  boat.  The  canal- 
boat  was  an  old  boat,  and  had  already  received  slight  injuries  from 
the  broken  ice.  Her  master  and  the  master  of  the  Packer  both  con- 
cluded it  was  unwise  to  attempt  to  proceed,  and  that  it  was  safer  to 
return  to  Elizabethport.  The  boats  were  accordingly  turned  about. 
They  proceeded  on  their  return  until  within  about  half  a  mile  of  the 
bridge,  without  any  obstruction,  when  it  was  observed  that  a  large 
field  of  ice,  upwards  of  half  a  mile  in  breadth  and  length,  had  drifted 
from  the  west  shore  of  the  channel,  and  was  obstructing  the  passage 
through  the  channel  to  the  bridge.  This  ice  had  drifted  oS  the 
meadows,  and  was  being  carried  by  the  ebb-tide  towards  the  bridge. 
The  boats  were  obliged  to  pass  through  this  ice  in  order  to  reach  the 
draw  at  the  bridge  before  the  channel  at  that  place  should  be  choked 
up  by  the  ice.  It  could  not  be  passed  on  either  side.  It  was  appar- 
ently a  thin  sheet  of  newly-formed  ice,  and  proved  to  be  about  two 
inches  in  thickness.  The  master  of  the  tug  deemed  it  more  prudent 
to  attempt  to  break  through  this  ice  than  to  wait  until  it  floated  down 
and  choked  up  the  channel,  and  be  exposed,  in  the  mean  time,  to  the 
danger  of  floating  ice  that  might  be  brought  upon  the  boats  by  the 
ebb-tide  from  the  channel  above.  He  therefore  entered  the  ice  very 
Bk)wly,  and  proceeded  until  the  boats  got  about  a  couple  of  hundred 
feet,  when  it  was  found  that  the  ice  had  cut  a  hole  in  the  starboard 
bow  of  the  canal-boat.  The  canal-boat  was  then  taken  out,  and 
beached  in  shallow  water  on  the  meadows.    The  canal-boat  was  sev- 
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«ral  feet  narrower  than  the  tng,  and,  at  the  time  of  the  injnry,  was 
being  towed  directly  behind  the  tng  by  an  eight-foot  hawser.  Whether 
she  was  cat  by  pieces  of  broken  ice,  or  by  contact  with  the  unbroken 
ice  upon  her  starboard  side,  does  not  appear.  The  master  of  the 
canal-boat  gave  no  directions  to  those  in  charge  of  the  tag  after  the 
boats  started  on  their  return  to  Elizabethport. 

The  district  court  decreed  against  the  tug  for  the  damages  to  the 
canal-boat  and  her  cargo  by  reason  of  the  injury  thus  sustained,  upon 
the  ground  that  the  master  of  the  tug  should  have  broken  a  passage 
through  the  ice  before  entering  it  with  his  tow,  bat  adjudged  that  the 
loBs  should  be  apportioned  because  the  master  of  the  canal-boat  con- 
curred .in  attempting  to  make  Newark  from  Elizabethport  when  the 
navigation  was  hazardous.     Both  parties  have  appealed. 

I  am  unable  to  concur  in  the  view  of  the  case  adopted  by  the  learned 
judge  of  the  district  court,  and  am  led  to  the  conclusion  that  the  misfor- 
tune should  rest  on  the  libelant,  as  one  within  the  risks  assumed  by  the 
master  of  tin  canal-boat  when  the  service  of  the  tug  commenced,  in^ 
stead  of  being  one  attributable  to  the  negligence  of  the  tug.  The  tug 
is  not  to  be  held  responsible  in  damages  for  a  mere  mistake  of  judg- 
ment on  the  part  of  those  in  charge.  Neither  is  she  to  be  absolved 
from  the  duty  of  exercising  reasonable  care  to  avoid  unnecessary 
hazard  because  the  master  of  the  tow  promised  to  take  the  risk  of 
danger  from  the  ice.  The  Syracuse,  6  Blatchf.  2.  Both  contracting 
parties  understood  that  the  towage  sei'vice  was  to  be  performed  under 
circumstances  of  peculiar  peril,  in  which  a  mistake  of  judgment  was 
not  improbable,  and  that  the  liability  of  each  an  error  was  one  of  the 
incidents  of  the  risk.  Ordinarily,  the  burden  of  proof  in  actions  for 
negligent  towage  is  on  the  libelant,  (The  Princeton,  3  Blatchf.  54;) 
but  when  the  case  discloses,  as  it  does  here,  that  the  towage  service 
miscarried  because  the  immediate  peril  was  encountered  which  both 
parties  deemed  imminent,  the  presumption  of  negligence  on  the  part 
of  the  tug  is  materially  weakened.  Under  such  circumstances  it  is 
not  unreasonable  to  require  the  party  who  imputes  fault  to  the  other 
to  locate  the  fault  with  precision.  The  libelant  has  failed  to  do  thia 
in  the  present  case. 

The  libel  itself  indicates  quite  persuasively  that  the  libelant  was 
unable  to  propound  any  well-defined  theory  of  negligence  on  the  part 
of  the  tug.  Its  allegations  are  generalities,  palpably  framed  to  meet 
any  possible  hypothesis  of  negligence  to  which  the  proofs  might  lend 
color.  The  libel  asserts — First,  that  the  tug  was  in  fault  by  reason  of 
her  delay,  to-wit,  in  leaving  her  tow  nearly  a  month  at  Elizabethport 
before  attempting  to  proceed;  secondly,  that  she  was  in  fault  because, 
after  having  attempted  to  proceed,  she  ought  not  to  have  attempted  to 
turn  back  with  her  tow  to  Elizabethport ;  and,  thirdly,  that  she  was 
in  fault  "in  running  libelant's  boat,  after  having  turned  back,  into  a 
large  cake  or  field  of  ice,  which  she  could  have  avoided  had  she 
stopped  or  turned  to  the  one  side  or  the  other."    The  proofs  are  des- 
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titate  of  any  support  for  the  first  two  allegations  of  fault ;  and  such 
was  the  opinion  of  the  district  judge.  As  to  the  third  allegation  of 
fault,  it  Buffioes  to  say  that  it  was  not  found  to  be  true  by  the  district 
judge;  that  the  proofs  on  the  part  of  the  libelant  to  support  it  are 
extremely  vague  and  weak ;  and  that  it  is  overthrown,  not  only  by  the 
evidence  of  all  the  witnesses  for  the  claimant,  but  also  by  all  the 
probabilities  of  the  case.  The  tug  was  accompanied  on  the  trip  by 
the  agent  for  the  owners ;  and  it  is  apparent  that  both  he  and  the 
master  of  the  tug  were  extremely  solicitous  for  the  safety  of  the  tow, 
and  would  have  eagerly  adopted  an  opportunity  <A  avoiding  the  ice. 
If  they  were  negligent  at  all,  it  was  because  they  failed  to  adopt  the 
precaution  which  the  district  judge  was  of  opinion  should  have  been 
taken.  Ought  they  to  have  detached  the  tow,  and  broken  up  the  ice 
with  the  tug,  before  attempting  to  pass  through  it  ?  It  would  seem 
that  the  libel  would  have  assigned  this  omission  as  a  fault  if  the  facts 
of  the  case  had  been  deemed  such  as  to  justify  the  allegation.  The 
master  of  the  tow,  the  husband  of  the  libelant,  when  examined  as  a 
witness,  was  asked  to  state  what  fault  he  thought  was  committed  by 
the  tng.     The  questions  and  his  answers  are  these : 

"Question.  What  blame  do  you  bring  against  her?  What  did  she  do  wrong 
after  she  turned  around?  Anatoer.  Towed  me  too  fast.  Q.  How  did  that 
bring  yoa  into  trouble?  A.  Well,  towed  us  through  the  ice  so  fast  that  it 
stove  a  hole  in  our  boat.  Q.  Your  opinion  is  that  she  wouldn't  have  stove 
a  hole  in  you  if  she  hadn't  towed  so  fast?    il.  Yes,  sir." 

This  testimony  indicates  sufficiently  that  the  master  of  the  canal- 
boat  did  not  suppose  the  ice  to  be  so  thick  as  to  endanger  his  boat  if 
reasonable  care  had  been  exercised  in  going  through  it.  His  com- 
plaint is  that  he  was  towed  too  fast;  but  the  proofs  are  satisfactory 
that  the  tug  was  proceeding  slowly  under  one  bell.  No  expert  has 
testified  that  prudent  navigation  required  the  tug  to  break  the  ice  in 
advance.  As  has  be^n  already  stated,  the  proofs  leave  it  in  doubt 
whether  the  injury  to  the  boat  was  not  caused  by  the  broken  pieces 
of  ice  made  by  the  tug.  It  is  certainly  purely  a  matter  of  conjecture 
whether,  if  the  ice  had  been  broken  up  by  the  tug,  the  tow  could  have 
been  safely  carried  through  it. 

Those  in  charge  of  the  tug  doubtless  assumed  that  the  ice  was  not 
80  thick  as  to  unnecessarily  endanger  the  tow  if  she  was  slowly  and 
carefully  towed.  They  probably  supposed  that  she  would  be  protected 
by  the  greater  width  of  the  tug,  and  that  when  attached  by  so  short 
s  hawser,  although  she  could  not  be  held  entirely  steady,  but  would 
be  liable  to  swing  somewhat  to  either  side  of  the  tug,  she  could  be 
carried  through  with  no  greater  hazard  than  was  to  be  apprehended 
under  any  circumstances  to  a  tow  of  her  age  and  weakness.  This 
was  the  judgment  of  experienced  navigators,  formed  on  the  spot,  and 
in  view  of  all  the  surrounding  circumstances.  It  is  significant  that 
the  master  of  the  tow  did  not  dissent,  or  offer  any  suggestion  of  pre- 
cautionary measures  if  he  did  not  approve  of  the  attempt.     The  fnct 
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would  seem  to  be  that  all  concerned  acted  upon  tbeir  best  judgment 
at  the  time,  knowing  that  there' was  danger  whatever  course  they 
might  adopt,  but  deeming  it  wiser,  upon  the  whole,  to  proceed  in  the 
manner  they  did,  than  to  take  the  chances  which  a  delay  might  en- 
gender. It  may  be  that,  if  the  ice  had  been  broken  by  the  tug  before 
she  entered  it  with  her  tow,  the  latter  might  have  escaped  injury. 
But  the  tug  is  not  to  be  held  liable  upon  conjecture,  nor  is  negligence 
to  be  imputed  to  those  in  charge  merely  because  it  appears,  after  the 
event,  that  the  accident  might  not  have  happened  if  something  had 
been  done  which  was  omitted.  The  question  is  whether  they  did  all 
that  other  prudent  and  intelligent  men  would  have  ordinarily  deemed 
it  necessary  to  do  under  the  same  circumstances.  Upon  the  proof 
this  question  should  be  answered  in  the  affirmative. 

The  libel  is  dismissed,  with  costs  of  this  court  and  of  the  district 
court. 
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Meisbneb  and  others  v.  Bubs  and  others. 

{OireuU  C<mrt,  B.  D.  Virginia.    Jaly  30, 1886.)  ' 

1.  Rehotaii  of  Causs— SniTB  Rbhotabub— CrnzEjrssiP. 

Under  the  act  of  March  S,  1875,  either  plaintiS  or  defendant  may  remove 
any  tuit  in  which  there  is  a  eoTitronerty  between  citizens  of  different  states., 
fi.  8amk— Whew  a  Cross-Bill  m  Nkcbssart  asd  Proper. 

Where  a  bill  is  filed  to  set  aside  a  conreTance,  the  conreyance  cannot  be 
carried  into  execution  without  a  cross-bill  by  a  defendant.    The  converse  of 
the  proposition  is  equally  true. 
8.  Same. 

The  plaintiff  in  such  a  cross-bill  is  such  a  defendant  to  the  original  suit  as 
is  entitled  to  remove  the  cause  from  the  state  to  the  federal  court,  under  the 
act  of  March  8, 1875,  if  he  is  a  citizen  of  a  different  state  from  the  parties  op- 
posed to  him. 

In  Equity. 

Upon  a  motion  to  remand  to  the  ohanceiy  court  of  the  city  of 
Richmond,  Virginia,  whence  the  cause  was  removed  hy  writ  of  cev' 
Horari  awarded  by  this  court,  June  23,  1886.  The  facts  are  fully 
stated  in  the  opinion  of  the  court. 

McQuire  d-  Ettett  and  Legh  R.  Page,  for  Meissner,  and  Buek  & 
Hoff,  and  McOuire,  Trustee. 

Jamea  Lyons  and  Coke  «C-  PickreU,  for  Case  Manuf'g  Co.  of  Go- 
Iambus,  Ohio. 

Hughes,  3.  The  record  in  this  case  shows  that  the  suit  is  remov- 
able, and  the  only  question  to  be  considered  is  whether  it  may  be  re- 
moved on  the  petition  of  the  Case  Manufacturing  Company.  The 
record  shows  debts  due  by  the  insolvent  defendants  Buek  &  Hoff  to 
the  amount  of  at  least  $75,000.  The  deed  which  the  bill  seeks  to 
set  up  and  carry  into  execution  secures  of  this  indebtedness  $11,366 
to  three  preferred  creditors,  who  are  designated  as  of  the  first  class, 
and  directs  the  surplus  funds  remaining  after  the  payments  of  these 
debts  to  be  distributed  among  all  other  creditors,  whom  it  ranks  as 
in  the  second  class.  One  of  the  largest  of  these  second-class  creditors 
of  the  insolvent  firm  is  the  Case  Manufacturing  Company  of  Columbus, 
Ohio.  The  largest  first-class  creditor  is  C.  F.  L.  Meissner,  of  New 
Tork,  the  debt  due  to  whom  is  $10,000.  Meissner  filed  the  original 
bill  in  this  suit  in  the  chancery  court  of  Richmond,  in  which  be  sues 
for  himself  and  two  other  first-class  creditors.  The  bill  seeks  to  set 
up  the  deed,  and  asks  the  court  to  carry  it  into  execution  by  appoint- 
ing a  receiver,  etc.  The  bill  makes  the  trustee  in  the  deed  and  the 
insolvent  firm,  Buek  &  Hoff,  who  are  citizens  of  Virginia,  defendants 
of  record  by  name;  and  asks  the  court  to  convene  all  the  creditors 
of  both  the  classes  described  in  the  deed  before  a  commissioner,  with 
s  view  to  the  ascertainment  of  their  claims,  and  the  distribution  of  the 
fonds  that  shall  be  realized,  according  to  the  provisions  of  the  deed. 
v.28F.no.3— 11 
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The  deed  was  executed  on  first  June,  1886,  and  the  bill  of  Meissner 
filed  on  the  second  of  the  same  month. 

Withont  notice  to  any  creditor  in  adverse  interest  to  the  provisions 
of  the  deed,  a  receiver  was  appointed  on  the  same  day.  The  deed 
conveyed  to  the  trustees  all  the  insolvent  firm's  property,  of  vrhatever 
name  and  character;  and  the  court,  in  converting  by  its  order  the 
trustee  of  the  deed  into  its  own  receiver,  took  into  its  custody  all  the 
property  of  the  insolvent  defendants.  On  the  nineteenth  day  of  June 
the  Case  Manufacturing  Company  filed  its  cross-bill  in  the  suit,  and 
an  order  was  entered  by  the  chancery  court  allowing  this  to  be  done, 
and  remanding  the  cross-bill  to  rules.  On  the  twenty-first  day  of  June, 
this  corporation  appeared  again  in  court  and  asked  leave  to  file  a 
supplemental  and  amended  cross-bill,  and  at  the  same  time  presented 
a  petition  for  the  removal  of  the  suit  to  this  court.  After  these  mo- 
tions  were  made,  and  at  the  same  sitting  of  the  chancery  court,  the 
order  of  the  nineteenth  inst.  was  revoked,  and  the  cross-bill  was  dis- 
missed by  that  court,  the  court  at  the  same  time  denying  the  petition 
for  removal.  This  action  made  it  necessary  that  the  suit  should  be 
brought  here  by  a  writ  of  certiorari. 

I  believe  the  only  ground  on  which  it  is  contended  that  the  petition 
of  the  Case  Manufacturing  Company  was  not  a  proper  proceeding  for 
the  removal  of  the  suit  is  that  this  company  was  not  a  party  defend- 
ant to  Meissner's  bill.  If  it -was  a  defendant,  there  can  be  no  doubt 
that  it  was  competent  for  the  Case  Manufacturing  Company  to  file  a 
petition  for  removal.  As  before  said,  the  original  bill  in  this  suit 
prays  that  the  provisions  of  the  deed  of  the  insolvent  firm  may  be 
carried  into  execution,  and  that  their  creditors  shall  be  convened  for 
that  purpose.  It  thereby  practically  makes  all  the  creditors  who  may 
not  come  in  as  joint  plaintiffs  parties  defendant,  and  they  are  substan- 
tial defendants,  whether  named  of  record  or  not. 

The  Case  Manufacturing  Company,  being  a  large  creditor,  is  a  de- 
fendant in  interest  adversely  to  the  deed;  and,  as  such,  had  a  right 
to  be  made  so  of  record  on  application  to  the  court ;  and  the  plain- 
tiffs' omission  to  make  it  so  in  the  bill,  by  name,  whether  by  design 
or  not,  could  not  deprive  this  large  creditor  of  that  right.  It  took 
steps  to  be  made  a  party  defendant  of  record,  and  themode  of  doing 
so  which  it  was  advised  to  pursue  was  by  cross-bill.  Whether  that 
was  the  proper  method  to  choose  of  obtaining  all  the  redress  sought 
does  not  matter.  It  was,  at  least,  sufficient  to  the  purpose  of  making 
the  Case  Manufacturing  Company  a  party  defendant  to  the  suit  of 
Meissner.  A  cross-bill  is  in  its  nature  nothing  more  than  an  answer 
to  the  original  bill,  except  that,  inasmuch  as  it  shows  ground  for  a 
relief  not  prayed  for  in  the  original  bill,  it  must  itself  annex  to  the 
answer  a  prayer  fbr  the  relief  which  it  seeks  to  obtain. 

The  answer  or  cross-bill  of  the  Case  Manafaoturing  Company,  filed 
in  this  cause,  sets  out  matter  of  defense,  which,  if  true,  may  defeat 
the  prayers  of  the  original  bill ;  and  it  therefore,  of  logical  necessity. 
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eontains  the  prayer  for  affirmative  relief,  which  makes  it  something 
more  than  an  answer  to  the  bill, — which  makes  it  a  cross-bill.  Bnt 
the  affirmative  prayer  does  not  change  the  relation  of  the  Case  Man- 
ufactaring  Company  to  the  original  bill,  or  destroy  the  character  of 
its  answer  as  an  answer  to  the  original  bill ;  and  this  answer,  with  a 
prayer  for  affirmative  relief  annexed,  does  not  terminate  the  relation 
of  this  defendant  to  the  suit  in  chief.  If  the  original  bill  had  sought 
other  relief  than  the  setting  up  of  the  deed,  the  Case  Manufacturing 
Company  would  have  been  simply  a  defendant,  and  it  is  only  what 
ibis  company  alleges  to  be  the  vicious  prayers  of  the  bill  that  have 
made  it  necessary  for  the  company  to  supplement  what  would  have 
been  its  answer  with  matter  that  makes  it  more  than  an  answer, — that 
makes  it  a  cross-bill.  A  cross-bill,  such  as  this,  is,  in  the  iMiguage 
of  a  standard  authority,  "a  mere  dependency,  and  part  of  the  orig- 
inal suit."  In  the  language  of  another  authority,  "it  so  incorporates 
itself  with  the  original  suit  that,  if  the  cross-bill  were  set  for  hearing, 
the  effect  is  to  set  the  original  cause  also  for  hearing."  It  is  such  a 
pleading  that,  as  said  by  the  court  in  Ex  parte  Railroad  Co.,  95  U.  S. 
225,  "  upon  appeal  or  writ  of  error,  the  appellate  court  woqld  proceed 
upon  both  bills  as  one  proceeding. " 

In  the  present  case  the  cross-bill  is  a  mere  pleading  in  the  original 
suit, — such  a  pleading  as  the  prayer  of  the  original  bill  made  it  nec- 
essary for  creditors  objecting  to  the  deed  of  the  insolvent  defend- 
ants to  file ;  and  to  say  that  th^ese  objecting  creditors  must  go  out  of 
the  court  having  custody  of  all  the  effects  of  the  insolvents,  and  in- 
stitute another  proceeding,  is  to  require  them  to  fire  into  the  air,  and 
would  be  to  leave  the  plaintiff  in  the  suit,  by  having  prayed*  for  what 
far  the  larger  portion  of  the  creditors  vehemently  oppose,  to  take  ad- 
vantage of  his  own  wrong,  effectuated  by  means  of  an  ingenions  bill. 

In  reference  to  the  competency  of  a  cross-bill  in  this  case,  it  was 
held  in  Camockan  v.  Chrittle,  11  Wheat.  446,  467,  that  where  a  bill 
is  filed  to  set  aside  a  conveyance,  the  conveyance  cannot  be  carried 
into  execution  without  a  cross-bill  by  a  defendant.  The  converse  of 
that  proposition  is  true,  namely :  that,  where  the  original  bill  seeks 
to  carry  a  conveyance  into  execution,  the  conveyance  cannot  be  set 
aside  without  a  cross-bill  by  a  defendant.  Such  a  cross-bill  is  the 
one  now  before  the  court.  The  -principal  question  in  the  suit  under 
consideration  is  whether  the  deed  shall  be  carried  into  execution  or 
set  aside.  A  oross-bill  is  necessary  to  having  the  cause  fully  before 
the  court,  and  is  therefore  a  necessary  part  of  this  suit.  It  is  only 
as  a  part  of  this  suit  that  it  could  effect  anything  in  preserving  the 
rights  of  the  Case  Manufacturing  Company,  and  other  creditors  ob- 
jecting to  the  deed.  Being  a  part  of  the  original  suit,  and  a  necessary 
part  of  it,  as  concerns  the  rights  of  objecting  creditors,  and  the  act 
of  March  8,  1875,  having  provided  that  any  tuit  in  which  there  is  a 
eontroverty  between  citizens  of  different  states  may  be  removed  on 
petition  by  a  plaintiff  or  defendant  f roih  a  state  court  into  the  circuit 
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court  of  the  United  States,  this  snit  was  removable  to  this  conrt,  and 
was  removable  on  the  petition  of  the  Case  Manufacturing  Company. 
I  will  so  decree. 

Judge  Bond  concurs  in  the  ruling  of  the  court,  but  has  not  seen 
this  opinion. 

DECBBE. 

This  day  came  the  defendants,  by  counsel,  and  moved  the  court  to 
remand  this  cause  to.  the  chancery  court  of  the  city  of  Richmond, 
Virginia,  and  after  argument,  and  upon  consideration  thereof,  for 
reasons  stated  in  writing  and  filed  as  a  part  of  the  record,  it  is  ordered 
that  the  said  motion  to  remand  be,  and  the  same  is  hereby,  overruled; 
and  the  dause  is  hereby  retained,  to  be  further  proceeded  with  in  this 
court  according  to  the  rules  of  chancery  practice. 


Bbblet  v.  Bebd. 
{OirewH  Court,  D.  Oregon.    July  28, 1886,) 

1.  Promissort  Notes — AosBBifBiTT  to  Dblivsr  Notbb  of  Oorporatios . 

An  agreement  to  deliver  the  noteB  of  a  corporation  does  not  imply  that  the 
party  agreeing  to  make  such  deliTery  shall  indorse  them  at  all,  and  if,  for  any 
reason,  they  are  made  payable  to  his  order,  he  is  only  reqnired  to  indorse 
them  so  as  to  pass  the  legal  title  to  them,  which  may  be  done  by  an  indorse- 
ment "withont  recourse. " 

2,  Same — Indorsbment  "WrrHonr  Recourhe." 

The  effect  of  an  indorsement  of  a  promissory  note  "without  recourse'  is  to 
transfer  the  legal  title  to  the  same  to  the  indorsee,  and  the  indorser  also 
thereby  undertakes  that  the  instrument  is  valid,  and  what  it  purports  to  be. 
8.  Sake — ^Pabtt  Contbactino  to  Deliver  hot  a  Trustee. 

A  party  who  agrees  to  deliver  to  another  one-third  of  the  notes  he  may  re- 
ceive from  a  certain  corporation  on  a  loan  thereto  of  f  150,000,  on  the  pay- 
ment of  the  latter's  note  for  $50,000,  does  not  thereby  become  a  trustee  of 
such  other  person,  and  prima  facie  he  has  performed  his  contract  when  he  de- 
livers to  the  latter  the  notes  of  said  corporation  of  the  face  value  of  $60,000. 

Suit  for  an  Account  and  an  Injunction. 
Thomat  N.  Strong,  for  plaintiff.    ■ 
George  H.  Williams,  for  defendant. 

Deadt.  J.  This  suit  is  brought  by  the  plaintiff,  a  citieen  of  Ohio, 
against  the  defendant,  a  citizen  of  Oregon,  for  an  account  of  a  loan 
of  $150,000  heretofore  made  by  the  defendant  to  the  Oregon  Iron  & 
8teel  Company,  an  Oregon  corporation,  and  to  enjoin  him  from  sell* 
ing  or  disposing  of  the  securities  received  therefor,  or  any  portion  of 
the  361  shares  of  the  stock  of  said  corporation  heretofore  delivered 
by  the  plaintiff  to  the  defendant,  as  security  for  the  payment  of  his 
note  of  $50,000  given  to  the  defendant  on  March  27,  1884:,  on  an 
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agreement  that  he  should  receive  one-third  of  the  securities  obtained 
on  said  loan,  on  the  payment  of  said  note.  The  case  was  heard  on 
the  bill  and  answer.  The  plaintiff  expressly  waived  the  oath  of  the 
defendant  to  his  answer.  Counsel,  however,  insist  that  the  defend- 
ant cannot  thus  be  deprived  of  this  privilege,  and  cites  to  that  effect 
Clements  v.  Moore,  6  Wall.  814.  That  case  was  decided  in  1867, 
'while  rule  41,  as  amended  in  1871,  gives  the,  plaintiff  the  right  to 
waive  the  oath  of  the  defendant  to  his  answer  in  whole  or  in  part; 
but,  on  a  hearing  on  the  bill  and  answer,  the  latter,  whether  ander* 
oath  or  not,  is  admitted  to  be  true,  as  if  the  hearing  was  on  a  de- 
murrer thereto,  and  so  the  amended  rule  provides. 

The  suit  grows  out  of  a  contract  made  by  the  parties  on  Mareh  27, 
1884.  They  were  then  in  New  York,  and  the  plaintiff  was  a  stock-, 
holder  in  the  Oregon  Iron  &  Steel  Company,  of  which  the  defendant 
was  president.  The  writing  recites  that  Beed  "is  willing  and  is  about, 
to  advance  or  loan"  said  corporation,  including  the  amount  hereto^ 
fore  loaned  or  advanced  to  it,  the  sum  of  $150,000;  that  Seeley  "i8> 
willing  and  desires  to  obtain  an  interest  of  $50,000"  in  said  loan,, 
and  to  that  end  has  given  his  note  for  that  amount  to  Beed,  payable, 
iu  two  years,  with  interest  at  7  per  centudi  per  annum,  at  the  bank- 
ing-house of  Ladd  &  Tilton,  and  has  "delivered,  as  collateral  security, 
for  said  note  and  the  interest  thereon,  361  shares  of  the  capital  stock, 
fall  paid,"  of  said  corporation ;  in  consideration  whereof  Beed  thereby 
agrees,  on  the  payment  of  said  note,  to  redeliver  to  Seeley  said  shares 
of  stocks,  "together  with  one-third  of  said  bonds,  stocks,  notes,  or. 
other  securities,"  as  he  may  obtain  from  said  corporation,  "in  con- 
sideration of  his  said  advance  of  $150,000,"  and  Seeley  thereby 
anthorises  Beed,  in  default  of  payment  of  said  note,  "to  sell  or  dis- 
pose" of  said  361  shares  of  stock,  and  the  said  one-third  of  the 
securities  received  from  said  corporation,  subject,  however,  to  the 
stipulation  that,  if  the  proceeds  of  such  sale  or  disposition  are  not 
sufficient  to  pay  said  note  at  the  maturity  thereof,  Seeley  shall  not 
be  farther  liable  thereon,,  but  the  same  shall  be  surrendered  to  him; 
and,  in  consideration  of  the  premises,  Seeley  agreed  to  act  as  the 
general  manager  of  the  corporation  for  the  period  of  two  years,  at  a 
salary  not  exceeding  $3,000  per  annum. 

On  July  29,  1884,  the  plaintiff  commenced  a  suit  against  the  de- 
fendant for  a  rescission  of  this  contract,  on  the  ground  that  he  had 
been  induced  to  enter  into  it,  to  his  injury,  by  the  fraudulent  mis- 
representations of  the  defendant.  The  case  was  finally  heard  on  the 
bill,  answer,  and  replication  thereto,  and  the  evidence  of  the  plaintiff; 
when  the  court,  having  found  the  allegations  of  the  bill  in  this  re- 
spect to  be  altogether  untrue,  on  November  2,  1885,  dismissed  the 
bill,  with  costs.     25  Fed.  Bep.  861. 

On  March  30,  1886,  the  plaintiff  offered  to  pay  at  the  bank  of 
Ladd  &  Tilton  the  sum  of  $58,000  on  said  note  and  contract,  which 
the  bank,  not  having  either  of  said  papers,  declined  to  receive;  and 


Digitized  by 


Google 


160  FEDERAL  BEFOBTEB, 

on  the  same  day  the  plaintiff  infontaed  the  attorney  of  the  defendant 
— the  latter  being  absent  in  California — that  be  had  tendered  the 
sum  of  $57,089.16  in  payment  of  said  note  at  said  bank ;  whereupon 
said  attorney  proposed  to  tnm  over  to  the  plaintiff,  in  pursuance  of 
said  contract,  two  notes  of  said  corporation,  payable  to  the  plaintiff's 
order,  the  one  for  $20,847.91,  dated  October  23,  1884,  and  the  other 
for  $30,000,  dated  June  16,  1884,  and  to  assign  to  him  as  much  of 
an  open  account,  held  by  the  defendant  against  said  corporation  for 
money  advanced  thereto,  as  would,  with  said  notes  and  the  interest 
thereon,  make  thr  sum  of  $57,039.16 ;  and  also  to  deliver  to  him  the 
certificate  for  said  361  shares  of  stock,  and  the  plaintiff's  said  note, 
as  soon  as  the  said  papers  could  be  sent  to  San  Francisco,  and  re- 
turned with  the  necessary  indorsements  and  assignments  thereon; 
which  proposition  was  acceded  to  by  the  plaintiff,  and  the  computa- 
tions of  interest  made,  and  the  papers  forwarded  to  San  Frahcisco 
for  indorsement  and  assignment ;  that  on  April  13th  the  defendant, 
by  his  attorney,  deposited  with  Ladd  &  Tilton  said  two  notes,  duly 
indorsed  "without  recourse,"  and  an  order  on  said  corporation  in 
favor  of  the  plaintiff  for  $161.39;  the  same  being  the  one-third  of 
the  securities  received  by  the  defendant  for  the  $160,000  advanced 
by  him  to  said  corporation  as  per  the  contract  of  March  27,  1884: ; 
also  the  certificate  for  said  361  shares  of  stock,  and  note  of  $50,000, 
with  instructions  to  said  Ladd  &  Tilton  to  deliver  to  said  plaintiff,  or 
his  order,  said  papers,  upon  the  payment  to  them  for  the  defendant 
of  said  note  of  $50,000,  amounting,  on  March  80,  1886,  to  the  sum 
of  $57,039.16;  and  notified  the  plaintiff  thereof  in  writing,  and 
thereby  tendered  to  him  said  papers  in  fulfillment  of  the  defendant's 
part  of  the  contract  of  March  24,  1884,  and  demanded  payment  of 
the  plaintiff's  note  according  to  the  tenor  and  effect  thereof. 

To  this  notice  and  tender  the  plaintiff  replied  in  writing  on  the 
following  day,  saying :  "My  tender  to  you  of  the  amount  of  my  note 
and  interest,  made  on  March  30th  last  was  unqualified,  and  I  am  keep- 
ing it  good,  and  your  money  is  ready  for  you  any  time.  You  should 
return  my  note,  and  deliver  to  me,  without  qualification  or  restric- 
tion, the  notes  and  securities  you  promised.  This  you  have  not 
done,  and  do  not  offer  to  do," — the  "qualification"  and  "restriction" 
referred  to  being,  as  was  admitted  on  the  argument,  the  "without 
recourse"  clause  in  the  indorsement  of  said  corporation  notes  by  the 
defendant. 

On  April  23, 1886,  the  defendant,  by  his  attorney,  wrote  the  plain- 
tiff that,  in  consequence  of  a  conversation  between  them  in  which  it 
was  suggested  that  there  was  nothing  to  show  in  the  papers  tendered 
to  the  plaintiff  that  the  corporation  notes  and  account  included 
therein  bad  not  been  paid,  he  had,  to  obviate  such  objection,  with- 
out admitting  the  validity  of  it,  deposited  with  Ladd  &  Tilton  the 
certificate  of  the  secretary  of  said  corporation  that  no  payments  had 
been  made  on  such  notes  and  accounts;  and  "I  hereby  further  notify 
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700  that  tmless  yonr  note  to  me  of  $50,000,  dated  Marob  27, 1884,  is 
paid  within  three  days  from  the  date  hereof,  according  to  its  tenor 
and  effect,  I  shall  take  steps  to  enforce  the  collection  of  the  same,  aa 
provided  in  my  agreement  with  yoa  of  the  twenty-seventh  of  March, 
1884."  The  certificate  of  the  secretary,  dated  April  22,  1886,  a 
copy  of  which  was  inclosed  in  the  letter  of  the  defendant,  states,  in 
effect,  that  no  payments  had  been  made  on  either  of  the  notes  in 
qnestion,  and  that  there  is  due  Reed  from  the  corporation,  "on  open 
account,  the  farther  sum  of  $33,126.35,  for  money  advanced."  To 
this  the  plaintiff  replied  on  the  following  day,  claiming,  in  effect, 
that  the  defendant  had  undertaken  to  make  an  investment  of  $150,- 
000  in  the  securities  of  the  Oregon  Iron  &  Steel  Company,  one-third 
of  which  was  for  the  benefit  of  the  plaintiff;  and  that,  as  his  trastee, 
the  defendant  was  bound  to  make  a  showing  of  the  results  of  the 
investment,'  and  that  the  notes  in  question  are  actually  one>third 
thereof,  aqd  are  "good  and  valid  claims"  against  the  corporation. 
This  ended  the  correspondence  between  the  parties.  The  plaintiff  did 
not  accept  the  papers  tendered  him,  or  offer  to  pay  his  note,  but,  on 
April  24th,  brought  this  suit,  without  bringing  his  tender  into  court. 

The  bill  states  the  offer  of  the  plaintiff  to  pay  his  note  on  March 
30th,  and  alleges  that  the  defendant  refused  to  perform  the  contract 
on  his  part,  and  deliver  up  said  note  and  stocks,  or  any  of  the  secu- 
rities received  on  said  loan,  or  to  furnish  any  account  thereof,  and  is 
threatening  to  sell  and  dispose  of  the  same,  to  the  great  and  irrepa- 
rable injury  of  the  plaintiff,  that  "cannot  be  compensated  for  in  money 
damages."  It  appears  from  the  answer,  and  there  is  no  doubt  about 
the  fact,  that  at  the  date  of  the  contract  Beed  bad  already  advanced 
to  the  corporation  over  $95,000  of  this  loan,  and  that  that  fact,  and 
all  the  circumstances  of  the 'transaction,  down  to  and  including  the 
making  of  the  notes  to  the  defendant,  and  the  state  of  accounts  be- 
tween him  and  the  corporation,  were  and  are  as  well  known  to  the 
plaintiff  as  to  the  defendant. 

From  this  statement  of  the  ease  it  is  evident  that  this  so-called 
tender  of  March  80th  was  a  mere  make-believe,  and  intended  for 
effect.  When  the  defendant's  attorney  heard  of  it,  and  expressed  his 
willingness  to  accept  it,  as  soon  as  the  papers  could  be  properly  in- 
dorsed and  assigned,  no  quibble  was  made  about  the  nature  of  the 
indorsement,  or  the  propriety  of  a  report  from  the  defendant  as  the 
supposed  trustee  of  a  joint  investment;  but  when,  on  April  13th,  the 
notes  of  the  corporation  were  tendered  to  the  plaintiff,  duly  indorsed 
"without  recourse,"  objection  was  first  made  to  this  "qualification" 
or  "restriction."  Now,  the  plaintiff  had  no  right  to  any  other  indorse- 
ment. Beed  did  not  agree  to  give  him  the  corporation  notes  secured 
by  his  own  nnqnalified  indorsement.  He  simply  agreed  to  give  him 
one-third  of  the  notes  he  received  from  the  corporation,  without  any 
indorsement  whatever.  Seeley  having  the  option  to  pay  his  note  and 
receive  the  corporation  notes,  or  forfeit  his  stock  pledged  as  eoUat- 
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eral,  Reed  coald  not  safely  take  any  of  the  corporation  notes  in  the 
former's  name.  From  the  nature  of  the  case  he  was  compelled  to 
take  them  payable  to  his  own  order,  and  await  Seeley's  action.  And 
when  the  latter  signified  hia  readiness  to  pay  his  note,  and  take  the 
securities,  all  that  Beed  was  reqaired  to  do,  under  tbe  circumstances, 
,was  to  indorse  them  so  as  to  pass  the  legal  tit\,e  to  Seeley,  without 
in  any  manner  making  himself  personally  liable  for  their  payment; 
and  this  was  properly  done  by  adding  to  his  name  thereon  tbe  words 
"without  recourse."  By  this  indorsement,  however,  Beed  undertook 
that  the  notes  were  what  they  purported  to  be, — the  valid  obligations 
of  the  Oregon  Iron  &  Steel  Ciompany  for  the  sums  stated  therein.  1 
Daniel,  Neg.  Inst.  §  670.  More  than  this  the  plaintiff  had  no  right 
to  ask,  and  his  having  done  so,  under  the  circumstances,  is  proof 
that  he  was  merely  playing  a  part. 

Bat  in  the  letter  of  April  23d  this  objection  is  apparently  aban- 
doned, and  the  plaintiff  assumes  that  tbe  defendant  has  bdeu  acting 
in  this  matter  in  the  high  character  of  his  trustee,  and  wants  a  show- 
ing as  to  what  he  has  received  from  the  corporation  for  this  loan  of 
$150,000;  and,  in  a  roundabout  way,  suggests,  if  not  insinuates, 
that  possibly  he  might  have  taken  the  corporation  paper  at  a  dis- 
count, and,  if  so,  he  wants  to  know  it,  and  have  his  share  of  tbe  ben- 
efit. Of  course,  Seeley  is  entitled,  on  the  payment  of  his  note,  to 
the  full  one-third  of  all  the  evidences  of  debt  that  Beed  obtained  from 
.  the  corporation  for  this  loan.  But  there  is  no  presumption  that  they 
amount  to  more  than  tbe  sum  loaned.  The  transaction  was  not  a  pur- 
chase of  the  corporation  paper  in  the  market  at  a  discount,  with  $150,- 
000.  It  was  simply  an  advance  to  the  corporation  from  time  to  time, 
by  tbe  president  thereof,  of  what  amounted  in  the  aggregate  to  $150,- 
000,  and  taking  its  notes  therefor,  not  as  a  speculation,  but  for  the 
purpose  of  tiding  the  corporation,  in  which  both  parties  were  inter- 
ested, over  a  financial  difficulty.  And  no  one  knows  any  more  about 
.the  transaction  than  the  plaintiff  does.  The  history  of  it  is  contained 
in  the  corporation  books,  with  which  he  is  familiar,  and  which  were 
kept  during  the  greater  portion,  if  not  tbe  whole,  of  this  period,  by 
his  particular  friend  and  business  associate.  And  yet  he  dares  not 
say  in  his  bill,  and  does  not  say  in  this  correspondence,  that  Beed 
got  one  dollar  more  in  notes  and  accounts  from  the  corporation  than 
the  amount  of  the  money  advanced  to  it.  On  the  other  hand,  Beed 
offers  these  notes  and  this  account  as  the  one-third  of  what  he  got  for 
the  loan.  By  a  necessary  implication  he  asserts  that  they  are  one- 
third  in  value  of  what  the  corporation  gave  for  the  $150,000  advanced 
to  it,  and  I  see  no  reason  to  doubt  the  truth  of  his  statement.  The  re- 
fusal to  pay  tbe  note  on  this  flimsy  pretext  furnishes  further  proof,  if 
any  is  necessary,  that  the  plaintiff  is  not  acting  in  good  faith  in  this 
matter;  and  this  is  further  confirmed  by  the  fact  that  he  has  not  kept 
his  tender  good  by  bringing  the  amount  into  court. 

The  plaintiff  is  not  entitled  to  any  relief  under  this  bill,  and  the 
same  is  dismissed,  with  costs. 
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Heby£y  V.  Illinois  Midland  By.  Go.  and  others. 

Secor  v.  Same. 

UmoH  Tbdst  Go.  of  N.  T.  v.  Pabib  &  Deoatob  B.  Co.  and  others. 

Same  v.  Paris  &  Tebre  Haute  B.  Go.  and.  others. 

Fbeidenbebo  v.  Pabib  &  Decatcb  B.  Co.  and  others. 

Kansas  Bollino-Mill  Go.  v.  Illinois  Midland  By.  Go.  and  others. 

(Oireuit  Court,  8.  J>.  JUinoii.    February  29, 1884.) 

1.  RwjBivEE— Appoimtmbht  is  Vacation. 

The  appointment  of  a  receiver,  in  Illinoig,  by  a  JudgQ  of  the  state  circuit 
court,  in  vacation,  is  unauthorized  by  law;  but  sach  an  appointment,  if  after- 
wards confirmed  by  the  court  in  term,  will  be  deemed  to  have  been  made  by 
the  court  itself. 

2.  Same — Railroad  Rsceivers. 

Where  a  railroad  company  had  purchased  the  properties  and  franchises  of 
other  railroad  companies,  and  a  bul  has  been  filed  against  such  company  bv 
a  part  of  its  judgment  creditors  and  the  holders  of  a  majority  of  its  stock,  al- 
leging the  existence  of  judgments  to  a  large  amount  against  the  purchasing 
and  the  selling  companies,  and  that  the  onicers  cannot  distinguish  the  prop- 
erty of  the  several  companies  on  which  to  levy  for  their  respective  debts,  and 
that  their  property  is  therefore  beipg  sacrificed,  the  court  has  iurisdiction, 
aa  between  the  parties  before  the  court,  to  take  possession  of  the  property 
by  a  receiver,  apart  from  the  question  how  far  its  action  during  the  receiver- 
ship would  aSect  the  rights  of  parties  not  before  the  court. 
8.  Purchase  of  Railroad— Acquiescence  Thereiu— Estoppel. 

The  charter  of  the  Peoria,  Atlanta  &  Decatur  Railroad  Company  author- 
izes tiiat  company  to  purchase  railroads  which  may  form  a  continuation  of 
its  main  line ;  ana  where  such  purchase  has  been  fully  executed,  and  where 
its  validity  has  never  been  questioned  by  a  direct  proceeding,  the  parties  to 
such  purchase,  those  who  acquiesced  in  it,  and  those  who  failed  in  due  time, 
by  some  proper  proceeding,  to  question  its  validity,  are  estopped  to  raise 
any  such  question, 
i.  General  Railroad  Ihcobporatioh  Act  of  Illinoib— Stockholders. 

The  provision  of  the  general  act  of  Illinois,  relating  to  the  incorporation 
of  railroad  companies,  providing  that  the  assent  of  two-thirds  in  amount  of 
the  stoclt  of  the  corporation  shall  be  essential  to  the  validity  of  any  mortgage 
by  that  corporation,  is  applicable  only  to  corporations  formed  under  that  act,' 
and  that  provision  is  for  ue  benefit  of  stockholders,  and  not  creditors. 
6.  AoTB  OF  Railroad  Cohpanibs  Performed  Oirr  of  the  State. 

The  constitution  and  laws  of  Illinois  do  not  invalidate  deeds  and  bonds  of 
railroad  companies,  organized  under  its  laws,  merely  because  executed  out  of 
the  state. 

6.  MoBTaAGBS  OF  Railboads  to  Foreiqm  Trust  Companies  as  Trustees. 

A  mortgage  upon  railroad  property  in  Illinois,  executed  to  a  foreign  trust 
company,  to  secure  bonds  made  payable  out  of  the  state,  is  not  prohibited  by> 
the  laws  or  public  policy  of  that  state. 

7.  Receivers  Certificates — Equities  of  Prior  Mortgaoees. 

Where  the  court  authorizes  the  receiver,  for  the  protection  of  the  trust' 
property,  to  borrow  money,  and  give  certificates  therefor,  which  are  madeal 
charge  upon  the  property,  the  holder  of  such  certificates  must  be  deemed  to 
have  taken  them  subject  to  the  rights  of  parties  who  have  prior  liens  upon 
the  property,  and  who  have  not,  but  should  have  been,  brought  before,  the"' 
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t 
court;  and  where  each  prior  lienholders  are  brought  before  the  court,  they  are 
entitled  to  contest  the  necessity,  validity,  effect,  and  amount  of  such  certifi- 
cates, the  same  as  if  such  questions  were  then  first  presented;  and  the  court 
shall  then  declare  such  certificates  to  be  superior  or  subordinate  to  such  prior 
liens,  as  equity  may  require. 

8.  JUDGMBST  CbEDITORB — EQtTITAB^B  LIES8. 

.Where  a  railroad  company  purchases  the  properties  and  franchises  of  other 
railroad  companies,  and  assumes  payment  of  the  indebtedness  of  the  selling 
com;)anies,  the  judgment  creditors  of  the  selling  companies  do  not  thereby 
acquire  an  equitable  lien  upon  the  properties  so  sold,  for  the  payment  of  their 
claims;  they  merely  acquire  the  right  to  look  for  payment  to  the  purchasing 
company. 

9.  Equitable  Ltbitb. 

Where  bonds  are  purchased  with  knowledge  of  an  equitable  lien  thereon, 
they  remain  subject  to  such  lien  in  the  hands  of  the  purchaser. 

The  Peoria,  Atlanta  &  Decatur  Bailroad  Company  was  incorpo- 
rated, under  a  special  act,  in  1869.  In  1872  it  issued  bonds  to  the 
amount  of  $1,300,000,  and  secured  the  same  by  a  trust  deed  on  its 
franchises  and  property,  including  its  railroad  from  Peoria,  Illinois, 
to  Decatur,  Illinois,  to  James  H.  Secor,  trustee.  The  Paris  &  De- 
catur Railroad  Company  was  incorporated,  under  a  special  act,  in 
1861.  In  1872  it  issued  bonds  to  the  amount,  of  $1,200,000,  and 
secured  the  same  by  a  trust  deed  on  its  franchises  and  property,  in- 
cluding its  railroad  from  Paris,  Illinois,  to  Decatur,  Ulinois,  to  the 
Union  Trust  Company  of  New  York,  trustee.  The  Peoria  &  Terre 
Haute  Bailroad  Company  was  incorporated,  under  the  general  law 
of  Illinois,  in  1873.  In  1874  it  issued  bonds  to  the  amount  of 
$280,000,  and  secured  the  same  by  a  trust  deed  on  its  franchises 
and  property,  including  its  railroad  from  Terre  Haute,  Indiana,  to 
Paris,  Illinois,  to  the  Union  Trust  Company  of  New  York,  trustee. 

The  act  incorporating  the  Peoria,  Atlanta  &  Decatur  Bailroad 
Company  empowered  that  company  to  unite  its  railroad  with  any 
other  continuous  lines  of  railroad,  and  to  purchase  any  other  roads, 
or  parts  of  roads,  which  may  be  adopted  as  a  part  of  its  main  line, 
and  by  such  purchase  to  acquire  all  the  rights  and  franchises  per- 
taining to  the  purchased  road.  In  September,  1874,  the  Peoria, 
Atlanta  &  Decatur  Bailroad  Company  purchased  of  the  Paris  &  De- 
catur Bailroad  Company,  and  of  the  Paris  &  Terre  Haute  Bailroad 
Company,  the  franchises,  and  all  the  railroads  and  other  property,  of 
the  latter  companies,  and  received  deeds  of  conveyance  therefor  from 
said  two  companies,  and  therein  assumed  payment  of  all  the  indebt- 
edness of  said  two  companies ;  and  the  three  railroads  have  ever  since 
been  continuouialy  operated  as  one  line.  In  November,  1874,  the 
Peoria,  Atlanta  &,  Decatur  Bailroad  Company  changed  its  name  to 
that  of  the  Illinois  Midland  Bail  way  Company,  under  the  laws  of  Illi- 
nois, and  in  January,  1875,  that  company  issued  bonds  to  the  amount 
of  $4,175,000,  and  secured  the  same  by  a  mortgage  on  the  entire  line 
to  Union  Trust  Company  of  New  York,  trustee. 

On  September  11,  1875,  a  bill  was  presented  to  the  judge  of  the 
circuit  court  of  Edgar  county,  Illinois,  at  ohambers,  on  behalf  of  B. 
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G.  Herrey,  the  holder  of  a  majority  of  the  stock  of  the  Illinois  Mid- 
land Railway  Company,  and  of  each  of  its  said  constituent  railroad 
companies,  and  on  behalf  of  certain  judgment  creditors  of  the  Paris 
&  Decatnr  Railroad  Company,  alleging  that  there  are  judgments 
against  said  railway  company  to  the  amount  of  $200,000,  and  execn* 
tions  in  the  hands  of  officers  of  Edgar  county  to  the  amount  of  $100,- 
000,  against  said  several  corporations ;  that  the  officers  cazmot  dis« 
tinguish  the  property  of  the  said  several  corporations  on  which  to 
levy  for  their  respective  debts,  and  that  their  property  is  therefor*  be- 
ing  sacrificed,  rolling  stock  having  been  sold  for  one-fiftbof  its  value, 
and  $20,000  worth  now  being  advertised  for  sale;  that  negotiations 
for  loans  to  pay  off  all  debts  are  pending ;  that  to  effect  such  loans 
it  is  necessary  that  the  respective  debts  and  assets  of  the  several  cor- 
porations be  ascertained;  and  that  the  assets  of  the  corporations,  if 
not  sacrificed  by  execution  sales,  will  be  sufficient  to  pay  all  debts. 
The  bill  makes  the  Illinois  Midland  Railway  Company  party  defend- 
ant, and  prays,  inter  alia,  for  ;the  appointment  of  a  receiver.  The 
appearance  of  the  railway  company  was  entered  by  its  solicitor,  and 
a  receiver  was  thereupon  appointed  by  the  judge  at  chambers ;  but, 
within  a  day  or  two  thereafter,  the  appointment  of  the  receiver  and 
the  action  of  the  judge  were  confirmed  by  the  Edgar  oireoit  court,  by 
an  order  of  record  made  in  open  court.  The  cause  was  sabsequently 
transferred  to  the  circuit  conrt  of  the  United  States  for  the  Southern 
district  of  Illinois,  and  was  afterwards  consolidated  with  the  several 
causes  which  had  in  the  mean  time  been  instituted  in  that  court  for 
the  foreclosure  of  the  said  several  trust  deeds.  The  causes  were  re- 
ferred to  a  special  commissioner  to  take  the  testimony,  and  report  his 
conclusions  of  law  and  fact. 

Crea  d  Ewing,  for  Waring  Bros. 

Isham,  Lincoln,  Burry  d  Ryeraon,  for  Paris  is  Decatur  bond- 
holders. 

W.  H.  Pechkam,  for  Union  Trost  Co.  of  N.  T. 

J.  M.  Clokey,  for  judgment  creditors. 

H.  S.  Greene,  for  Kansas  Rolling-mill  Go. 

John  T.  Dye,  for  S.  A.  Fletcher  &  Co. 

Hablan,  Justice.  The  above  causes  have  been  snbmitted  upon 
exceptions  to  the  report  of  Special  Commissioner  Branson,  and  gen- 
erally for  such  orders  as,  in  the  present  state  of  the  litigation,  may 
be  necessary  or  proper.  A  full  discussion  of  all  the  questions  cov- 
ered by  the  arguments  of  counsel  would  require  a  more  extended 
opinion  than,  consistently  with  other  public  duties,  can  be  now  pre- 
pared. I  shall  attempt  nothing  more  than  to  indicate  the  general 
conclusions  which  have  been  reached. 

1,  The  order  made  by  the  judge  of  the  Edgar  circuit  court,  on  the 
eleventh  day  of  September,  1875,  at  chambers,  (and,  as  I  infer,  in  the 
vacation  of  his  court,)  appointing  a  receiver  of  the  Illinois  Midland 
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BaSwaj  Company,  was  unaQihorized  bj  law.     Hammock  t.  Loan  d 
Tnut  Co.,  106  U.  S.  77. 

2.  But  the  appointment  of  such  receiver  must  be  deemed  to  have 
been  made  by  the  court  itself  from  and  after  the  entry  of  the  order, 
at  its  September  term,  1875,  confirming  what  the  circuit  judge  had 
previously  done  at  chambers. 

3.  Even  if  the  averments  of  the  original  bill  filed  by  Hervey  and 
others  were  not  such  as  to  have  made  it  proper  to  appoint  a  receiver, 
I  cannot  say  that  the  order  appointing  one  was  a  nuUity.  Whether  the 
protection  and  preservation  of  the  property  required  such  appoint- 
ment, was,  it  must  be  conceded,  a  question  addressed  to  the  sound 
legal  discretion  of  the  court.  As  between  the  parties  before  the  court, 
it  certainly  had  jurisdiction  to  take  possession  of  the  property  by  a 
receiver.  How  far  its  action,  during  the  existence  of  the  receivership, 
would  conclude  or  affect  the  rights  of  others  interested  in  the  man- 
agement or  disposition  of  the  property,  but  who  were  not  before  the 
court  in  person  or  by  representation,  is  a  question  quite  apart  from 
the  general  proposition,  advanced  by  counsel,  that  the  Edgar  circuit 
court  was  wholly  without  jurisdiction,  at  the  suit  of  stockholders  and 
judgment  creditors, — the  railroad  company  appearing,  and  making 
no  opposition, — ^to  appoint  a  receiver,  and  through  him  control  and 
manage  the  property. 

4.  Whether  the  purchase  by  the  Peoria,  Atlanta  &  Decatur  Bail- 
road  Company  of  the  Paris  &  Decatur  Eailroad,  and  of  the  Paris  & 
Terre  Haute  Railroad,  was  authorized  by  the  laws  of  Illinois,  is  by 
no  means  free  from  difficulty.  I  incline  to  think  that  warrant  for 
such  purchase  is  found  in  the  charter  of  the  Peoria,  Atlanta  &  De- 
catur Bailroad  Company.  It  was  given  power  to  unite  its  railroad 
with  any  other  continuous  lines  of  railroad  then  eonstracted,  or  which 
might  thereafter  be  constructed,  in  Illinois  upon  »ueh  termt  as  might 
be  mutually  agreed  upon  between  the  companies  so  uniting;  also  power 
to  purchase,  upon  such  terms  at  might  be  agreed  upon,  any  other  roads, 
or  parts  of  roads,  either  wholly  or  partly  constructed,  which  might 
constitute  or  be  adopted  as  part  of  its  main  line,  and  by  such  pur- 
chase acquire  and  become  vested  with  all  the  rights  and  franchises 
pertaining  to  the  road,  or  part  of  road,  so  purchased.  It  is  quite 
true  that  thd  Peoria,  Atlanta  &  Decatur  Bailroad  Company  was  not 
authorized  to  purchase  any  railroad  in  the  state;  but  I  incline  to 
think  that  its  charter  authorized  the  purchase  of  any  road  which, 
from  its  location,  would  be  fairly  deemed  a  continuation  of  the  main 
line  of  the  purchasing  company.  The  effect  of  \the  arrangement  be- 
tween the  three  companies  was  to  establish  a  continuous  line  from 
Peoria,  via  Decatur,  to  Terre  Haute.  That  small  parts  of  that  line 
were  and  are  owned  by  other  companies,  does  not  affect  the  sub- 
stance of  the  transaction  whereby,  with  the  knowledge  and  approval 
of  the  great  body  of  the  bondholders  and  stockholders  of  the  three 
roads,  they  were  operated  as  one  line,  under  a  common  management. 
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There  is  nothing  in  the  charter  either  of  the  Paris  &  Deoatnr  Bailroad 
Company,  or  of  the  Paris  &  Terre  Haate  Bailroad  Company,  whieh  ex- 
pressly forbids  the  arrangement  made  by  them,  respectively,  with  the 
Peoria,  Atlanta  &  Decatur  Bailroad  Company.  And  as  it  has  been 
folly  executed,  and  since  its  validity  has  never  been  questioned  in  a 
direct  proceeding  apon  the  part  of  the  state,  nor  by  those  who  are 
interested  in  these  corporations,  I  am  not  disposed  to  make  the  rights 
of  parties  in  this  litigation  depend  upon  the  inquiry  whether  the  con- 
tract  by  which  these  properties  have  been  consolidated  and  operated 
in  the  name  of  the  Illinois  Midland  Bailroad  Company  was  tQchnic- 
ally  valid  or  not.  In  Thomas  v.  Railroad  Co.,  101  U.  B.  71,  the 
court  said  that  "there  can  be  no  question  that  in  many  instances 
where  an  invalid  contract  which  the  parties  to  it  might  have  performed 
on  both  sides,  whereby  money  has  been  paid  or  property  changed 
bands,  the  courts  have  refused  to  sustain  an  action  for  the  recovery 
of  the  property  or  the  money  so  transferred;"  further,  "that  the  ex- 
ecuted dealings  of  a  corporation  must  be  allowed  to  stand  for  or 
against  both  parties,  when  the  plainest  rules  of  good  faith  require 
it;"  still  further,  that  "contracts  which,  though  invalid  for  want  of 
corporate  power,  have  been  fully  executed,  shall  remain  as  the  foun- 
dation of  rights  acquired  by  the  transaction."  I  am  the  more  readily 
inclined  to  act  upon  the  view  indicated  because,  as  said  by  Judge 
DsuHMOND  in  Dimpfel  v.  Ohio  dt  M.  Ry.  Co.,  9  Biss.  129,  "both  by 
the  legislation  of  the  state,  and  by  the  construction  of  the  same  by 
its  highest  court,  great  encouragement  has  been  given  to  the  union 
of  lines  of  railroad,  for  the  purpose  of  having  them  operated  under 
some  general  management;  the  result  of  which  has  been  the  con- 
solidation of  many  lines  of  road  which  were  originally  separate  and 
distinct,  but  which  are  now  operated  under  one  system." 

Those  who  were  parties  to  the  arrangement  in  question,  those  who 
acquiesced  in  it,  and  those  who  failed  in  due  time,  by  some  proper 
proceeding,  to  question  its  validity,  should  be  held  to  be  estopped  to 
raise  any  such  point  in  these  causes.  The  litigation  must  there- 
fore be  conducted  to  a  eonclusion  upon  the  basis  that  the  sale  and 
transfer  by  the  Paris  k  Decatur  Bailroad  Company  and  the  Paris  & 
Terre  Haute  Company  to  the  Peoria,  Atlanta  &  Decatur  Bailroad 
Company  is  not  to  be  here  questioned. 

5.  Creditors  of  the  before-mentioned  railroad  companies,  who  are 
parties  herein,  claim  that  in  the  execution  of  the  mortgages  in  ques- 
tion certain  requirements  of  the  statutes  of  Illinois  were  not  observed, 
and  consequently  that  each  of  those  instruments  are  void.  Those 
mortgages  were  executed  by  the  companies  at  the  following  dates: 
By  the  Peoria,  Atlanta  &  Decatur  Bailroad  Company,  April  25, 1872; 
by  the  Paris  &  Decatur  Bailroad  Company,  July  1, 1872;  by  the  Paris 
&  Terre  Haute  Bailroad  Company,  April  1, 1674;  and  by  the  Illinois 
Midland  Company,  January  1,  1875.  It  is  contended  that,  by  the 
Btatates  of  Illinois  in  force  prior  to  and  at  the  time  of  the  execution 
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of  those  moitgagea,  the  assent  of  two-thirds  in  amount  of  the  stock 
of  the  corporation,  expressed  in  a  prescribed  mode,  was  essential  to 
the  validity  of  an;  railroad  mortgage.  In  support  of  this  position  ref- 
erence is  made  b;  counsel  to  the  tenth  subdivision  of  section  19  of 
the  act  of  March  1,  1872.  Rev.  St.  111.  (Kurd's  Ed.  1880,)  p.  817. 
But  that  provision,  by  its  terms,  is  applicable  to  corporations  formed 
under  that  act.  The  Peoria,  Atlanta  &,  Decatur  Bailroad  Company 
and  the  Paris  &  Decatur  Railroad  Company  were  incorporated  be- 
fore the  passage  of  that  act, — one  in  1869,  and  the  other  in  1861.  It 
is  insisted,  however,  that  the  forty-fifth  section  of  the  general  act  of 
1849  was  not  repealed  by  the  act  of  1872.  That  statement  is  true, 
but  the  fact  is  of  no  consequence  here.  By  the  forty-fifth  section  of 
the  act  of  1849  it  is  declared  that  "all  existing  corporations  within 
this  state  shall  respectively  have  and  possess  all  the  powers  and  priv- 
ileges, and  be  subject  to  all  the  duties,  liabilities,  and  provisions,  con- 
tained in  this  [1849]  act."  The  purpose,  partly,  of  that  section,  was 
to  give  corporations  then  existing  the  benefits  of  the  general  law  of 
1849.  The  saving,  however,  from  repeal,  by  the  act  of  1872,  of  cer- 
tain sections  (including  the  forty-fifth)  of  the  act  of  1849,  did  not 
have  the  effect  of  giving  to  corporations  formed  before  the  act  of  1872 
the  privileges,  or  of  subjecting  them  to  the  liabilities  and  restrictions, 
specified  in  the  nineteenth  section  of  the  latter  act;  for  that  section 
is,  in  terms,  made  to  apply  to  corporations  formed  under  the  act  of 
1872. 

The  objection  under  consideration  can  have  no  application  to  any 
one  of  the  sectional  mortgages,  except  that  executed  by  the  Paris  & 
Terre  Haute  Railroad  Company,  which  was  organized  after  the  pas- 
sage of  the  act  of  1872.  But  it  cannot  avail  the  parties  making  it 
for  several  reasons,  one  of  which  is  that,  as  the  Paris  &  Terre  Haute 
Railroad  Company  admits  the  execution  and  delivery  of  the  mortgage, 
it  must,  as  between  the  company  ahd  its  creditors,  be  deeped  a  valid 
instrument.  The  provision  in  the  act  of  1872,  making  the  assent 
of  a  given  number  of  stockholders  essential  to  the  validity  of  a  mort- 
gage, is  primarily,  if  not  exclusively,  for  the  benefit  of  stockholders. 
If  it  be  conceded  that  stockholders  of  a  railroad  corporation,  formed 
under  the  act  of  1872,  could,  as  against  bona  fide  holders  of  bonds 
secured  by  a  mortgage  executed  by  such  corporation,  defeat  a  mort- 
gage not  executed  with  the  expressed  assent  of  the  requisite  number  of 
stockholders,  it  does  not  follow  that  the  creditors  of  the  corporation 
eonld  raise  any  such  question.  Under  the  circumstances  disclosed 
by  the  record,  the  stockholders  of  the  Paris  &  Terre  Haute  Railroad 
Company  are  estopped  to  say  that  the  mortgage  is  not  a  valid  security, 
according  to  its  terms,  for  the  payment  of  the  bonds  intended  to  be 
secured  by  it.  Much  less  can  creditors  urge  such  an  objection,  par- 
ticularly when  the  state  has  not,  by  any  direct  proceeding,  questioned 
the  validity  of  the  mortgage  under  the  act  of  1872. 

6.  It  is  contended  that  the  deed  and  bonds  executed  by  the  Paris 
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&  Decatnr  Bailroad  Company  were  executed  in  the  state  of  New  York, 
and  for  that  reason  are  void.  The  constitutional  requirement  that 
every  railroad  corporation  organized  or  doing  business  in  this  state, 
nnder  its  laws,  shall  have  and  maintain  a  public  office  or  a  place  of 
business  in  this  state,  for  the  transaction  of  its  business,  does  not 
prevent  the  corporation  from  having  also  an  office  beyond  the  limits 
of  the  state,  nor  invalidate  the  acts  of  such  corporations  when  per- 
formed  out  of  the  state;  nor  do  the  provisions  of  the  act  of  March 
1,  1S72,  work  any  such  result.  But  the  court  is  referred  to  the  gen- 
eral  incorporation  act,  approved  April  18, 1872,  in  force  July  1, 1872, 
in  which  it  is  provided  that  "the  action  of  any  meeting  held  beyond  tbe 
limits  of  this  state  shall  be  void  unless  such  meeting  was  authorized, 
or  its  acts  ratified,  by  a  vote  of  two-thirds  of  the  directors,  trustees, 
or  officers  corresponding  to  trustees,  at  a  regular  meeting;."  If  that 
provision  has  any  application  to  corporations  operating  railroads, 
other  than  horse  or  dummy  railroads,  it  is  sufficient  to  say  that  it  does 
not  appear  that  the  meeting  in  New  York  was  nnautborized  by  the  req- 
uisite number  of  directors.  On  the  contrary,  it  is  not  to  be  doubted 
from  the  evidence  that  it  was  so  authorized,  or  was  subsequently  rec- 
ognized and  approved. 

7.  It  is  said  that  the  deed  executed  by  the  Paris  &  Decatur  Railroad 
Company  was  never  delivered  or  recorded  or  filed  for  record.  There 
is  before  me  what  purports  to  be  a  printed  copy  of  that  mortgage,  to 
which  is  appended  certificates  showing  that  it  was  duly  acknowl- 
edged and  filed  for  record.  I  do  not,  however,  find,  from  the  record, 
that  a  certified  copy  of  that  mortgage  has  been  regularly  filed  in 
these  suits.  This  I  take  to  be  the  result  of  mere  inadvertence,  and 
that,  and  like  omissions  to  file  copies  of  existing  documents,  may  be 
Bopplied  before  any  order  is  entered  herein  as  the  result  of  the 
present  hearing. 

8.  It  is  insisted  that  the  Union«Trnst  Company  could  not,  consist- 
ently with  the  statutes  and  public  policy  of  Illinois,  take  title  as 
trustee  in  a  mortgage  by  a  railroad  corporation  upon  its  property 
in  this  state.  In  this  view  I  am  not  able  to  concur.  Former  ex- 
aminations of  adjudged  cases  have  made  me  quite  familiar  with  the 
state  of  the  law  upon  this  general  question.  Without  attempting  an 
extended  review  of  the  decisions,  I  content  myself  with  saying  that, 
until  compelled  to  do  so  by  some  more  direct  and  authoritative  decis- 
ion of  the  question,  I  am  unwilling,  in  view  of  the  consequences — 
reaching  beyond  any  interests  involved  in  this  litigation — which 
would  result  from  sustaining  the  proposition  above  stated,  to  adjudge 
that  a  mortgage  executed  to  a  foreign  tmst  company  upon  railroad 
property  in  Illinois,  to  secure  bonds  made  payable  out  of  the  state, 
is  prohibited  or  made  invalid  by  the  laws  or  public  policy  of  this 
state,  or  that  tbe  lien  thereby  given  to  secure  the  bonds  is  not  en- 
forceable as  against  the  mortgagor  company,  or  its  stockholders,  or  its 
creditors. 
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9.  On  the  foarth  of  September,  1877,  the  nnion  Trust  Company 
of  New  York,  on  its  petition  and  motion,  was  made  a  party  defend- 
ant in  the  original  suit  of  Hervey  v.  lUinois  Midland  By.  Co.,  "with 
all  the  rights  and  privileges,  as  though  it  bad  been  an  original  de- 
fendant  in  said  cause."  From  that  time  forward  it  was  before  the 
court,  with  opportunity,  as  trustee,  to  resist  all  applications  for  is- 
suing receiver's  certificates  which  affected,  or  which  might  affect, 
the  interests  it  represented.  Being  before  the  court,  it  had  the  right, 
and  was  under  a  duty,  to  protect  those  interests  as  far  as  it  could. 

But  it  is  contended  that,  until  the  bondholders  or  their  trustee 
were  made  parties,  the  court  was  without  jurisdiction,  by  means  of 
receiver's  certificates  or  in  any  other  mode,  to  displace  their  lien 
upon  the  trust  property;  and  consequently  that  all  receiver's  cer- 
tificates issued  before  the  trustee  was  made  a  party  were  void  as 
against  it  and  the  bondholders.  In  my  judgment,  there  was  juris- 
diction to  appoint  a  receiver  at  the  suit  of  stockholders  and  creditors 
of  the  railroad  company.  Whether  the  protection  and  preservation 
of  the  property  in  fact  required  the  appointment  of  a  receiver,  and 
what  action  was  necessary  to  be  taken  in  order  to  protect  and  pre- 
serve it,  were  matters  necessarily  addressed  to  the  discretion  of  the 
court.  But  that  discretion  should  always  be  exercised  consistently 
with  the  settled  rules  of  equity,  and  with  due  regard  to  the  rights  of 
others  who  are  interested  in  the  trust  property,  and  are  not  before 
the  court.  It  may  be  that  in  case^  of  urgent  necessity,  admitting  of 
no  delay,  the  court  can,  for  the  protection  and  preservation  of  trust 
property  in  the  custody  of  its  receiver,  authorize  him  to  borrow 
money,  and  give  certificates  to  be  made  a  charge  upon  the  property. 
Those,  however,  who  take  receiver's  certificates,  must  be  deemed  to 
have  taken  them  subject  to  the  rights  of  parties  who  have  prior  lient 
upon  the  property,  and  who  have  not,  but  should  have,  been  brought 
before  the  court.  While  the  court;  under  some  circumstances,  and 
for  some  purposes,  and  in  advance  of  the  prior  lienholdere  being 
made  parties,  may  have  jurisdietion  to  charge  the  property  with  the 
amount  of  receiver's  certificates  issued  by  its  authority,  it  cannot, 
without  giving  such  parties  their  day  in  court,  deprive  them  of  their 
priority  of  lien.  When  such  prior  lienholders  are  brought  before  the 
court,  they  become  entitled,  upon  the  plainest  principles  of  juatice 
and  equity,  to  contest  the  necessity,  validity,  effect,  and  amount  of 
all  such  certificates,  as  fully  as  if  such  questions  were  then  for  the 
first  time  presented  for  determination.  If  it- appears  that  they  ought 
not  to  have  been  made  a  charge  upon  the  property  supeiior  to  the 
lien  created  by  the  mortgages,  then  the  contract  rights  of  the  prior 
lienholders  must  be  protected.  On  the  other  hand,  if  it  appears  that 
the  court  did  what  ought  to  have  been  done,  even  had  the  trustee 
and  the  bondholders  been  before  it  at  the  time  the  certificates  were 
authorized  to  be  issued,  the  property  should  not  be  relieved  from 
the  charge  made  upon  it  for  its  protection  and  preservation.     Of 
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ibese  rules  or  principles  the  parties  who  inaagarated  this  litigation 
cannot  jastly  complain.  They  were  not  ignorant  of  the  fact  that 
there  were  existing  mortgages  upon  this  property,  and  that  fact 
should  have  been  brought  to  the  attention  of  the  court  at  the  very 
outset.  Nor  have  the  bondholders  any  ground  of  complaint  if  the 
court  charges  upon  the  property  such  expenditures  as  now  appear 
to  have  been  rightfully  made  in  the  interest  of  all  concerned  in  its 
management  while  in  the  hands  of  a  receiver.  As  to  receiver's  cer> 
tiiicates  issued,  with  the  sanction  of  the  court,  after  the  trustees  be< 
came  parties,  the  purchasers  and  holders  should  be  accorded  such 
rights  as,  by  the  settled  principles  of  equity,  are  accorded  to  those 
who  deal  with  judicial  tribunals  having  full  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties. 

Coming,  then,  to  the  report  of  the  special  commissioner  in  respect 
of  the  various  sets  of  receiver's  certificates,  I  have  to  say  that  he  has, 
in  all  substantial  particulars,  been  guided  by  the  principles  I  have 
•  indicated  in  this  memorandum.  His  conclusions  as  to  each  series 
of  certificates,  from  one  to  eighteen,  inclusive,  is  approved.  I  also 
approve  his  conclusions  as  to  "Floating  Indebtedness,"  "Loan  Ac- 
count," "Accounts  of  Waring  Bros., "  "Report  of  Beceiver  Genis,"  and  {t 
"Inventory."  ^ 

10.  In  reference  to  the  claim  of  an  equitable  lien  in  favor  of  judg- 
ment creditors,  arising  out  of  the  assumption  by  the  Peoria,  Atlanta 
&  Decatur  Railroad  Company  of  the  bonded  and  floating  indebted- 
ness, respectively,  of  the  Paris  &  Decatur  Railroad  Company  and  the 
Paris  &  Terre  Haute  Railroad  Company,  I  do  not  think,  despite  the 
vigorous  presentation  by  counsel  of  the  opposite  view,  that  the  bonds 
issued  by  the  Illinois  Midland  Railway  Company  constituted  a  trust 
fund  for  the  benefit  of  the  holders  of  the  "bonded  and  floating  indebt- 
edness" of  the  grantor  companies,  or  that  the  Peoria,  Atlanta  &  De- 
catur Railroad  Company  took  the  property  of  the  other  companies 
burdened  with  an  equitable  lien  in  favor  of  judgment  creditors  or  the 
"bonded  and  floating  indebtedness*"  of  the  latter  companies.  Upon 
the  sale  in  question  the  judgment  creditors  of  the  selling  companies 
only  acquired  the  further  right  of  looking  for  payment  to  the  purchas- 
ing company.  They  acquired  no  lien  upon  the  property  in  virtue  of 
the  transfer,  and  the  assumption  of  the  bonded  and  floating  indebt- 
edness of  the  selling  company. 

11.  In  reference  to  the  claim  asserted  in  behalf  of  the  Kansas 
Rolling-mill  Company,  called  the  "Stone  Claim,"  it  appears  quite  sat- 
isfactory that,  in  1875,  Hervey  made  an  arrangement  with  Grant 
Bros.  &  Co.,  by  which  the  latter  assumed,  for  a  valuable  considera- 
tion, to  pay  this  claim,  amounting,  at  that  time,  to  i>30,700.  For 
this  debt  Hervey  was  responsible.  In  pursuance  or  execution  of  this 
arrangement,  Grant  Bros.  &  Co.  retained,  out  of  the  purchase  money  ' 
due  from  them  to  Hervey  on  a  sale  of  bonds,  the  amount  necessary 
to  pay  that  claim.     This  appears  in  many  ways,  and  distinctly  in  the 
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account  cnrrent  rendered  by  them  to  Harvey.  Grant  Bros.  &  Co.,  in 
view  of  this  arrangement,  made  a  promise  directly  to  Stone  to  pay 
his  draft  for  the  amoont  of  this  claim,  and  Stone  executed  a  release 
to  Hervey,  agreeing  to  look  to  Grant  Bros.  &  Go.  I  do  not  state  the 
case  too  strongly  when  I  say  that  the  evidence  shows  substantially  an 
agreement  between  Hervey,  Stone,  and  Grant  Bros.  &  Co.,  by  which 
Grant.  Bros.  <fc  Co.  agree  to  apply  the  bonds  received  from  Hervey, 
so  far  as  necessary,  to  the  payment  of  Stone's  claim.  Stone  to  look  to 
the  bonds  for  payment,  and  discharge  Hervey  from  personal  liability 
to  him.  The  facts  and  circumstances  disclosed  in  the  record  leave 
no  doubt  in  my  mind  of  the  correctness  of  this  statement  of  the  trans- 
action. The  purchase  of  these  securities  by  Waring  Bros,  from 
Grant  Bros.  &  Co.  was  with  knowledge  by  the  former  of,  and  subject 
to,  the  equitable  lien  of  Stone  to  have  his  claim  satisfied  ont^of  those 
bonds.  The  papers  which  passed  between  Waring  Bros,  and  Grant 
Bros.  !i  Co.  show  an  agreement  upon  the  part  of  the  former  to  hold 
the  bonds  subject  to  the  lien;  and  I  am  of  opinion  that  the  lien  of 
Stone,  or,  rather,  of  the  Kansas  Rolling-mill  Company,  extends  to 
all  the  bonds  received  by  Waring  Bros,  from  Grant  Bros.  &  Co., 
which  are  described  in  the  written  proposition  of  the  latter  dated 
May  4,  1877. 

Whether  the  company  in  its  own  right,  or  in  the  name  of  Stone, 
is  entitled  to  a  personal  judgment  in  the  suit  against  Waring  Bros., 
for  any  balance  that  may  remain  unpaid  of  the  Stone  claim  (after  ap- 
plying the  aforesaid  securities)  to  the  discharge  of  that  claim,  need 
not  be  decided  at  this  time.  That  question  is  reserved  until  it  shall  be- 
come necessary  to  determine  it.  • 

If  I  have  not  misapprehended  the  state  of  the  voluminous,  and,  in 
some  respects,  confused,  record  before  me,  all  has  been  said  which  it 
is  now  proper  to  say  touching  the  questions  argued  by  counsel.  As 
I  am  not  sure  what  one  of  the  numerous  counsel  engaged  in  this  case 
should  be  required  to  prepare  the  orders  which  this  memorandum  of 
conclusions  will  make  it  necessary  to  enter,  the  duty  of  preparing 
them  is  imposed  upon  Special  Commissioner  Branson.  The  admi- 
rable and  exhaustive  report  made  by  him  shows  his  entire  familiarity 
with  the  case,  and  his  fitness  for  this  work. 

12.  There  will  he  found  on  page  964  of  the  printed  copy  of  record 
an  order  presented  to  me  on  the  seventh  of  July,  1883.  Leave  was 
then  asked,  ex  parte,  to  have  it  entered.  I  declined  to  do  so  without 
notice  to  all  concerned,  or  to  dispose  of  the  matter  antil  the  ease  was 
fully  argued.  That  order  may  now  be  entered,  or  embodied  in  the 
orders  directed  to  be  drawn.  If  those  opposed  to  the  entering  of  any 
such  order  prefer  that  the  leave  asked  shall  be  granted  on  condition 
that  all  the  allegations  of  the  answer  and  cross-bill  referred  to  shall 
be  deemed  controverted  on  the  record  without  further  pleadings,  that ' 
condition  may  be  imposed.  It  is  a  just  condition,  in  view  of  the 
delay  which  has  occurred. 
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BaLIi  V.  CliABX. 
{(Mrouil  Omtrt,  IT.  D.  Ntw  Fork    Jaly  39, 1886.) 

FBlirCIPAI.  ASD  AQKUT— RiOHTS  OF  AOEITT  AOAHTBT  PsmCIFAIi  — AcnOB  XTFON 

Violated  Coiitkact— Unauthomzbd  Sale  oe  Peopertt. 

Where  a  principal  entered  into  a  contract  with  an  a^ent,  by  the  tenns  of 
which  the  agent  agreed  to  purchase,  hold,  and  carry  grain  for  nim,  the  prin- 
cipal agreeing  to  pay  commissions,  and  to  furnish  said  agent,  from  time  to 
time,  such  sums  of  money  as  margins  as  would  enable  him  to  hold  his  pur- 
chases, and  secure  him  uom  loss  by  depreciation  of  the  market,  and  said 
agent  sold,  without  notice  or  demand  for  margins,  all  grain  held  by  him 
for  the  principal,  the  agent  cannot  recover  his  commission  and  advances  in 
an  action  upon  liie  contract,  even  subject  to  the  principal's  right  to  recoup 
damages. 

Motion  for  Judgment  Non  Obstante  Veredicto. 

In  1883,  Melville  S.  Nichols,  the  plaintiff's  assignor,  was  engaged 
in  basiness  as  a  broker  and  commission  merchant  at  the  city  of  Chi- 
cago. During  the.  months  of  April,  Maj,  and  June,  Nichols  made 
large  purchases  and  sales  of  grain  for  the  defendant.  The  agree- 
ment between  the  parties,  as  stated  in  the  complaint,  is  as  fol- 
lows : 

"The  said  property  was  so  bought  and  sold  for  the  defendant  by  said  Nich- 
ols for  profit  and  speculation  oi^  the  part  of  the  defencfant;  and  the  course 
and  manner  of  the  transaction  of  the  business  which  was  known  to,  under- 
stood by,  and  agreed'upon,  between  the  parties  was  as  follows:  The  said  de- 
fendant agreed  to  pay  one-fourth  of  a  cent  per  bushel  as  commission  for  tlie 
pui-chase  of  wheat  and  com.  The  said  Nichols  was  to  purcliase,  hold,  and 
carry  said  property  for  the  defendant,  and  sell  the  same  for  him;  and  on  his 
account,  subject  to  the  rules,  regulations,  and  customs  of  the  Chicago  Board 
of  Trade,  which  entered  into  and  formed  part  of  the  agreement.  The  de- 
fendant was  to  furnish  to  said  Nichols,  on  demand,  from  time  to  time,  sucli 
sums  of  money,  as  margins,  as  became  necessary  or  might  be  required  to 
enable  him  to  hold  and  carry  said  property,  and  to  protect  and  secure  him 
from  loss  by  reason  of  any  decline,  depreciation,  or  fluctuation  in  the  market, 
and  to  pay  commissions." 

The  defendant  denied  that  Nichols  performed  this  agreement  on 
his  part,  and  alleged,  on  the  contrary,  that,  without  making  a  de- 
mand for  additional  margins,  and  without  notice  to  the  defendant  of 
any  kind,  Nichols,  in  violation  of  his  contract,  and  against  the  de- 
fendant's wishes,  closed  out  all  the  property  which  he  held  for  the 
defendant. 

The  proof  showed  that  on  the  nineteenth  of  June,  1883,  Nichols,  be- 
ing then  upon  the  point  of  failure,  sold,  without  notice  or  demand  for 
margins,  all  the  grain  held  by  him  for  the  defendant,  thus  causing 
the  balance  against  the  defendant  for  which  Nichols  seeks  to  recover 
in  this  action.  Nichols  insisted  that  the  sale  took  place  after  a  de- 
mand for  additional  margins  had  been  made  and  refused.  The  de- 
fendant denied  that  any  demand  had  been  made  which  was  not  com- 
plied with.   The  question  sabmitted  to  the  jury,  therefore,  was  whether 
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the  sale  upon  tbe  nineteenth  of  Jane  was  antborized  or  not.  The 
jury  found  that  it  was  unauthorized;  that  it  was  made  in  violation 
of  the  agreement  between  the  parties,  without  notice,  and  without  a 
demand  for  margins.  The  verdict  was  for  the  defendant.  The  plain- 
tiff requested  the  court  to  instruct  the  jury  that,  even  though  the  sale 
was  made  without  authority,  the  plaintiff  could  recover  bis  com- 
missions and  advances,  subject  to  recoupment  by  the  defendant  of 
any  damages  sustained  by  reason  of  the  unauthorized  sale.  This 
request  was  declined,  and  tbe  plaintiff  excepted.  Insisting  that  this 
refusal  was  error,  the  plaintiff  moves  to  set  aside  the  verdict  upon 
the  ground  that  it  is  inconsequential,  and  that  the  plaintiff,  notwith* 
standing  tbe  finding  of  the  jury,  is  entitled  to  recover. 

D.  O'Brien  and  James  A.  Ward,  for  plaintiff. 

John  C.  MeCartin  and  l[F.  M.  Rogers,  for  defendant. 

CoxB,  J.  For  the  purposes  of  this  motion  liie  fact  found  by  the 
jury  must  be  taken  as  established.  This  is  conceded.  The  sale  by 
Nichols  of  defendant's  property  amounted  to  a  conversion.  The 
question  briefly  stated,  then,  is  this :  Can  a  party  recover  upon  a 
contract  which  he  himself  has  violated?  To  this  question  it  would 
seem  that  a  negative  answer  is  alone  possible.  The  plaintiff,  how- 
«ver,  argues  that  the  contract  in  question  is  not  an  entirety ;  that  it 
is  capable  of  sepaiation ;  that  the  condition  which  Nichols  violated 
was  not  a  condition  precedent,  but  a  condition  subsequent,  and  that, 
therefore,  tbe  plaintiff  is  entitled  to  recover,  subject  to  defendant's 
right  to  recoup  his  damages.  It  is  admitted  that  if  the  provision 
violated  by  Nichols  is  a  condition  precedent,  the  plaintiff  cannot 
recover. 

The  action  is  not  to  recover  tbe  purchase  price  of  the  grain,  but 
is  based  npon  a  contract,  specifically  stated  in  the  complaint,  by  the 
terms  of  which  Nichols  agreed  "to  purchase,  hold,  and  carry  the 
property  for  the  defendant."  He  covenanted  to  perform  all  of  these 
stipulations.  Can  he  recover  by  proving  that  he  performed  but  one  ? 
Tbe  defendant  agreed  to  pay  for  losses  made  in  pursuance  of  the 
agreement,  not  in  violation  thereof.  As  was  stated  by  Judge  Denio 
in  Tipton  v.  Feitner,  20  N.  Y.  423,  425 :  "If  the  parties  have,  in 
terms,  stipulated  that  the  defendant's  performance  shall  be  depend- 
ent or  conditional  upon  something  to  be  done  by  tbe  plaintiff,  tbe 
case  is  a  plain  one."  Here  the  parties  stipulated  that  the  property 
should  be  purchased  and  held  by  Nichols  for  tbe  defendant,  and  sold 
for  him  on  his  account.  When  Nichols  performed  these  conditions 
his  right  to  recover  any  balance  his  due  was  perfect,  but  how  be  can 
succeed  upon  the  theory  that  the  action  is  maintainable  npon  proof 
of  tbe  purchase  alone  it  is  not  easy  to  perceive.  If  a  party  employs 
an°  agent  to  purchase  and  bold  property  for  a  month,  and  the  agent 
purchases  as  directed,  but  sells  the  next  day  at  a  sacrifice,  he  is 
hardly  in  position  to  call  upon  his  employer  to  make  good  the  loss. 
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No  oontroUing  precedent  has  been  prodaoed.  The  precise  question 
involved  does  not  appear  to  have  been  passed  upon  by  this  coart,  or 
the  sapreme  court.  The  authorities  referred  to  in  the  plaintiff's 
brief,  and  many  others  of  this  and  other  states,  have,  however,  been 
examined  with  care.  The  law  is  by  no  means  well  settled.  Many 
conflicting  theories  are  advanced,  and  often  the  same  result  is 
reached  by  learned  judges,  though  by  a  very  different  process  of  rea- 
soning. Although  it  is  freely  conceded  that  the  main  proposition 
advanced  by  the  plaintiff  is  fully  sustained  by  a  number  of  these  au- 
tbohties,  I  cannot  doubt  that  the  defendant's  position  is  upheld  by 
the  strongest  and  most  consistent  arguments.  I  am  constrained  to 
hold,  therefore,  that  the  plaintiff's  assignor,  having  failed  to  perform 
the  agreement  upon  wbioh  he  has  based  his  action,  is  not  entitled  to 
recover. 
The  motion  is  denied. 


Hewlett  v.  Western  Union  Tel.  Co. 
lOireuit  Oovrt  W.  D.  Tmntuea.    July  1, 1886.) 

1.  Tbxbgbafh  Comfanibb— Beabonab!.!!  RBOULATioNg— Powba  to  Hasb. 

A  corporation  has  the  power  and  discretion  to  determine  for  itself  what  is 
best  for  all  concerned,  and  a  choice  of  its  own  regulation;  so  that  the  test  of 
reasonableness  is  not  whether  some  other  rule  would  answer  its  purpose  as 
well  or  better,  but  whether  that  adopted  is  fairly  and  generally  beneficial  to 
the  companv.  and  all  its  customers.^ 
8.  Same — Tkansient  Sbndsb  of  Messagb — Deposit  to  Prepay  Answbb — 
Wkstkkn  Union's  Rule  13. 

A  rule  of  the  defendant  company  reqniring  that  a  transient  person  sending 
a  message  calling  for  an  answer  shall  deposit  in  advance  an  amount  sufBcient 
to  pay  for  a  reply  of  10  words  is  not  nnreasonable,  in  view  of  its  rule  12  regu- 
lating the  entire  system  of  collecting  the  tolls  for  telegraphic  serrice,  whereby 
the  company  seeks  to  afford  the  public  the  largest  latitude  consistent  with  its 
own  security  in  adjusting  among  themselves  the  burden  of  payment  for  the 
messages;  but  a  reasonable  regulation  must  be  reasonably  applied,  and  the 
company  should  make  allowance  to  accommodate  special  cases  of  exception 
or  exemption  from  the  rule. 
8,  Same — Measubb  as  DAXAaES. 

Although  this  case  does  not  present  anv  claim  for  such  exemption,  and  the 
application  of  the  rule  was  reasonable,  the  court  suggests  that  the  measure 
of  damages  may  not  be,  ns  was  argued,  the  same  as  in  cases  of  messages 
taken,  but  not  sent,  or  defectively  sent,  on  the  ground  that  the  public  has  the 
right  to  the  enjoyment  of  reasonable  regulations  to  secure  to  it  the  benefit  of 
the  telegraphic  service,  to  be  enforced  by  the  imposition  of  damages  for  keep- 
ing up  an  unconscionable  regulation,  or  for  an  unreasonable  application  Of 
one  that  is  generally  unobjectionable. 

Action  for  Damages.     This  case,  by  stipulation,  was  tried  before 
the  court  without  a  jury.    The  facts  are  stated  in  the  opinion. 

>See  note  at  end  of  case. 
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Thoi,  H.  Jaelaon,  for  plaintiff. 

J.  W.  Bonner  and  L.  W.  Hvmet,  for  defendant. 

Hammond,  J.  The  plaintiff,  being  transiently  in  the  city  of  Mem- 
phis, sent  from  bis  hotel  to  the  defendant  company's  office,  with  saffi- 
oient  money  to  pay  for  it,  the  following  message,  to  be  transmitted  by 
telegraph : 

"1  p.  M.,  Gaston's,  Memphis,  December  16, 1881. 

"To  R.  0.  Bean,  Leighton,  Ala. :  Will  leave  to-night.  Will  you  wait  for 
me?  T.  G.  Hbwlbtt." 

The  errand  boy  was  told  by  the  company's  clerk  that  it  would  not 
be  received  without  an  additional  sum  of  money  to  pay  for  the  answer, 
and,  not  having  that,  he  returned  to  the  hotel,  and  the  message  was 
never  sent,  the  plaintiff  not  having  been  informed  of  defendant's  re- 
fusal to  take  it  until  it  was  too  late  to  take  the  train.  He  sues  for 
damages,  and  proves  that  he  and  one  Bean  were  engaged  in  a  joint 
enterprise  to  capture  a  fugitive  from  justice,  for  whose  arrest  there 
was  a  reward  to  be  bad  of  $1,600,  which  Bean  received,  and  refused 
to  share  with  plaintiff  because  be  did  not  come  to  help.  His  failure 
to  go  he  attributed  to  bis  failure  to  receive  an  answer  to  bis  message, 
and  be  claims  compensation,  to  the  extent  of  his  share  of  the  reward, 
from  the  defendant,  for  its  refusal  to  transmit  it. 

The  company  justifies  under  its  regulations  on  that  subject,  which 
it  insists  are  reasonable.     They  are  as  follows : 

"(11)  All  messages,  except  answers,  or  covered  by  franks,  must  be  pre- 
paid, unless  guarantied  by  responsible  parties.  Messages  on  the  business  qf 
the  party  sending,  and  answers  to  eollect  messages,  must  invariably  be  pre- 
paid.  Messages  addressed  to  hotels,  or  to  parties  absent  from  home,  must 
be  prepaid  in  all  cases,  unless  they  are  answers  to  messages  marked  '  answer 
prepaid.' 

"(12)  Transient  persons  sending  messages  which  require  answers  must 
deposit  in  advance  an  amount  suflScient  to  pay  for  a  reply  of  10  wonls.  In 
such  cases  the  signal  ■  33 '  will  be  sent  with  the  message,  signifying  that  the 
answer  is  prepaid." 

The  only  case  cited  by  counsel,  and  they  say  that  it  is  the  only  one 
directly  in  point  as  to  the  reasonableness  of  these  rules  in  their  relation 
to  the  deposit  of  money  to  pay  for  the  expected  answer  by  transient 
persons,  is  that  of  W.  U.  Tel.  Co.  v.  McOuire,  104  Ind.  130,  S.  C.  2 
N.  E.  Bep.  201,  where  it  was  held  to  be  reasonable,  and  I  am  of  the 
same  opinion.  I  am  not  entirely  satisfied  wfth  the  grounds  of  that 
judgment;  for  it  seems  to  me  to  place  the  ruling  too  entirely  upon  a 
mere  question  of  etiquette  between  the  parties  to  the  correspondence. 
The  court  says : 

"A  person  who  sends  another  a  message,  and  asks  an  answer,  promises, 
by  fair  and  just  implication,  to  pay  for  transmitting  the  answer.  It  is  fairly 
inferable  that  the  sender  who  asks  an  answer  to  his  message  will  not  impose 
upon  the  person  from  whom  he  requests  the  answer  the  burden  of  paying  the 
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Mpense  of  Its  transmission.  The  telegraph  company  has  a  right  to  proceed 
upon  this  natural  inference,  and  to  take  reasonable  measures  for  securing 
legal  compensation  for  its  services." 

This  may  be  true,  if  we  assume  that  the  subject-matter  of  the  mes- 
sage concerns  the  business  of  the  sender,  and  that  only,,  and  not  at 
all  the  business  of  the  addressee.  Then  it  would  be  the  rule  of  social 
etiquette,  of  course,  as  it  is  if  one  writes  a  letter  strictly  on  his  own 
business  to  inclose  a  postage  stamp  for  the  reply.  •  But  there  is  great 
force  in  the  argument  of  plaintiff's  counsel  that  it  is  none  of  the  tel- 
egraph company's  business  to  enforce  rules  of  social  courtesy  like 
that;  and  since  it  cannot  know  whether  there  will  be  any  r^ply,  or 
whether,  if  there  be,  the  circumstances  may  not  be  such  that  the 
sender  of  the  answer  should  himself  pay  for  it,  and  be  anxious  and 
willing  to  do  so,  the  company  should  not  refuse  to  send  the  original 
message,  if  it  be  paid  for.  He  likened  it  to  a  regulation  of  a  carrier  of 
passengers  refusing  to  transport  a  passenger  at  regular  rates,  unless 
he  should  buy  a  return  ticket.  And  I  take  it  that  in  an  equal  num- 
ber of  cases  the  relation  of  the  parties  may  be  such  that  the  sender 
might  reasonably  expect  and  demand,  notwithstanding  the  social  rule 
of  courtesy  above  referred  to,  that  his  correspondent  should  pay  for 
the  answer,  and  that  in  an  equal  number  of  cases  he  does  do  so.  lu 
many  other  cases,  when  the  original  message  is  solely  about  his  own 
business,  the  sender  may  reasonably  hope  and  expect  the  answer  to 
be  paid  for  by  the  other  party.  Again,  often  a  transient  person  in 
distress,  and  with  reduced  funds,  might  wish  to  rely  on  the  other 
party  to  pay  for  the  answer ;  and  since  the  company  may  protect 
itself  by  refusing  to  take  the  answer  without  prepayment  by  its 
sender,  it  would  seem  an  umreasonable  hardship,  under  those  cir- 
cumstances, to  demand  that  he  pay  for  both  messages  in  advance. 
Or  he  might  wish  to  go  away  to  receive  the  answer,  or  to  receive  it 
over  another  line,  or  at  another  place,  etc. ;  and  so,  under  many  im- 
aginable circumstances,  be  reasonably  exempt  from  the  burden  of 
depositing  money  in  advance  for  a  message  he  may  never  receive, 
and  find  it  inconvenient  and  expensive  to  get  back  his  deposit. 
Hence,  take  it  altogether,  I  should  not  support  the  reasonableness  of 
this  regulation  wholly  on  the  ground  of  the  sender's  obligation  to  pay 
for  the  answer.  He  may  very  often  be  not  so  obliged,  and  that  is 
an  answer  to  it. 

But  I  think  this  regulation  is  a  reasonable  one,  notwithstanding 
the  force  of  the  plaintiff's  attack  on  this  Indiana  case.  It  should  not 
be  segregated  from  the  other  regulations  of  the  company  on  the  sub- 
ject of  collecting  the  tolls,  and  tested  by  itself  alone,  on  the  reason- 
ing of  plaintiff's  argument,  as  above  set  forth.  This  is  only  one  reg- 
ulation of  a  carefully  devised  system  for  securing. payment  of  toUa, 
consistently  with  enlarged  accommodation  of  the  public  in  allowing 
the  customers  of  defendant  to  regulate  among  tbemseives  this  very 
matter  of  adjusting  the  burden  of  these  tolls.    I  have  quoted  in  the 
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statement  of  facts  the  entire  regulations  on  the  subject,  as  I  find 
them  printed,  italics  and  all,  and  an  analysis  of  them  shows  that  the 
company  is  endeavoring  to  accommodate  the  public  as  much  as  pos- 
sible in  this  matter.  It  might  reasonably,  as  the  railroads  do  as  to 
passenger  fares,  demand  prepayment  by  the  sender  of  all  messages, 
whether  they  be  originals  or  answers.  Bat  it  does  not  do  this.  It 
allows  answers  to  be  sent  at  the  expense  of  the  person  whose  message 
is  answered,  and  this  is  a  privilege  and  a  benefit  it  seeks  to  confer  on 
the  original  sender  by  nndertaking  to  collect  of  him  that  toll  instead 
of  requiring  his  correspondent  to  pay  it,  thereby  lessening  the  chances 
of  his  answering  at  all.  It  requires  all  original  messages  to  be  pre- 
paid or  guarantied.  If  guarantied,  the  company  will  allow  the  sender, 
if  he  choose,  to  place  the  burden  of  the  toll  on^the  addressee, — by 
itself  undertaking  to  collect  the  toll  of  him  in  the  first  instance,  but 
of  the  sender  at  last,  if  the  other  refuses  to  pay.  It  seeks,  as  to  an- 
swers, to  accommodate  the  public  in  the  same  way,  by  undertaking 
to  collect  of  the  person  addressed ;  and,  as  I  understand  the  regula- 
tions, the  sender  of  the  answer  is  not  expected  to  pay  at  all,  certainly 
not  to  prepay,  unless  it  be  an  answer  to  a  message  which  has  been 
sent  to  be  collected  from  himself,  or  is  sent  to  parties  away  from 
home,  or  addressed. to  hotels;  and  in  these  last-mentioned  eases  be 
need  not  prepay  if  it  be  an  answer  to  a  message  marked  "answer  pre- 
paid." In  order  to  give  them,  their  correspondents,  and  all  persons 
who  are  interested  in  the  use  of  the  telegraph,  the  benefit  of  this  sys- 
tem of  collecting  and  adjusting  tolls,  the  requii-ement  is  made  that 
transient  persons  shall  pay  for  the  expected  answers  in  advance,  and 
it  is  not  unreasonable,  as  a  part  of  that  system.  It  may  be  that  a 
more  liberal  rule  might  be  devised  for  .transient  persons,  and  that 
this  one  operates  sometimes  harshly  and  inconveniently ;  but  that  is 
not  the  question.  In  view  of  the  whole  system,  a  court  cannot  say 
that  the  power  and  discretion  of  the  company  to  determine  for  itself 
what  is  best  for  all  concerned  has  been  unreasonably  exercised.  It 
has  a  choice  of  its  own  regulations,  and  the  test  of  reasonableness  is 
not  whether  some  other  would  answer  its  purposes  as  well  or  better, 
but  whet^ier  this  is  fairly  and  generally  beneficial  to  the  company, 
and  all  its  customers. 

Now,  I  have  said  elsewhere  that  reasonable  regulations  of  pablio 
corporations  like  these  must  be  reasonably  applied,  and  that  a  role 
which  is  generally  fair  may,  under  especial  circumstances,  become 
oppressive  and  unreasonable,  as  applied  in  the  particular  case ;  and 
BO  these  corporations  must  exercise  ordinarily  prudent  discretion  in 
relaxing  their  regulations  in  such  cases.  If,  to  use  an  illustration  of 
the  argument,  a  tramp,  with  just  money  enough  to  pay  for  his  mes- 
sage, should  so  inform  the  company,  and  ask  to  have  it  transmitted, 
and  take  pay  for  the  answer  from  its  own  sender,  and  this  should  be 
refused,  it  may  be  that  the  company  would  be  liable ;  but  I  should 
think  that,  under  these  regulations,  there  would  be  in  such  ease  no 
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refasal,  and  that  almost  any  intelligent  operator,  when  so  informed, 
wonld  take  the  message.  No  sncb  a  case  ia  shown  here.  The  plain- 
tifif  was  neglectful  in  not  looking  after  bis  message  sooner  than  he 
did,  and  he  was  not  a  tramp,  or  destitota  of  funds  to  deposit  for  the 
answer. 

I  do  not  say  that  if  the  company  were  otherwise  liable  this  would 
have  been  contributory  negligence  on  his  part,  for  that  point  is  not 
now  for  decision,  but  only  that  the  plaintiff  does  not  prove  any  cir- 
cumstances to  take  bis  case  out  of  the  gederal  reasonableness  of  the 
rule  in  its  application  to  him.  This  view  renders  it  altogether  un- 
necessary to  consider  the  question,  so  thoroughly  argued  on  both 
sides,  as  to  the  measure  of  damages  in  cases  like  this.  But  I  may 
be  penritted  to  say  that  possibly  the  cases  so  abundantly  cited  eon* 
cerniug  a  neglect  to  send  accepted  messages,  or  the  sending  of  them 
defectively,  may  not  apply  to  a  case  where  the  company  wrongfully 
refuses  to  take  the  message  at  all.  because  of  an  unreasonable  regu- 
lation. It  is  ingenious  to  say  that  a  plaintiff  in  such  a  case  is  no  worse 
od  than  one  whose  message  is  taken,  and  not  sent,  but  it  may  not  be 
sound;  because  ail  corporations  in  the  public  service  may  be  com- 
pelled by  actions  of  this  kind,  and  by  substantial  damages,  to  keep 
reasonable  regalations,  and  to  reasouably  administer  them  in  all 
cases ;  and  a  failure  in  that  regard  may  not  be  alike  in  cause  of  action, 
or  in  the  matter  of  damages,  as  a  neglect  to  send  an  accepted  mes- 
sage. It  may  be  useful  to  this  company  to  call  attention  to  this  pos- 
sible distinction  in  the  measure  of  damages. 

Judgment  for  defendant. 

NOTE. 

A  telegraph  company  has  a  ri|;bt  to  make  reasonable  regmlations  for  the  transaction 
of  its  bnainesB.    VC.  V.  Tel.  Co.  v.  Harding,  (Ind.)  3  N.  E.  Rep.  172. 

It  is  laid  down  a£  a  general  principle  by  Gray,  in  his  Treatise  on  Communication 
by  Telegraph,  {  13,  that,  apart  Iroin  its  right  to  make  by-laws  for  ita  internal  mauag«- 
nieut,  a  telegraph  company  ia  entitled  to  make  reasonable  regulations,  subject  to  which 
only  the  duty  of  services  arises.  The  reasonabletiess  of  these  regulations  is  a  question 
for  the  court  to  determine. 


The  reasonable  rules  and  regulations  of  a  telegraph  company,  made  for  the  purpose 
of  governing  Its  business,  to  be  available  as  a  defense,  must  b«  specially  pleaded. 
W.  C.  TcL  Co.  T.  Sdrcle^  (Ind.)  3  N.  £.  Bep.  604. 


Emterprsb  Mamup'o  Co.,  Femmsyltania,  v.  Saroent  and  others.* 

(CTr«««  Court,  D.  Connectieul.    1880.) 

1.  Patkbts  fob  Imvbhtions— Combinations  of  Old  DmcKS. 

A  new  combination  of  old  parts,  for  attaining  an  oblect,  may  sometimes, 
and  perhaps  often,  be  so  obvious  a-o  to  merit  no  title  to  invention. 
9.  Same— Invkntion— NovELT-T  and  Utility. 

While,  in  ordinary  cases  of  now  (;ombination8  of  old  parts  for  attaining  an 
object,  noveltr  and  utility  are  evidence  of  invention,  there  should  be  other 
evidence  to  show  that  it  exists. 

'Edited  b7  Charles  C.  Linlhicum,  £sq.,  of  tb«  Chicago  bar. 
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5.  SAlt»— InTEHTIOK— EVIDHSCK  OF. 

Evidence  of  invention,  in  addition  to  novelty  and  utility,  may  often  be  found 
in  the  machine  itself,  ivhich  shows  that  it  came  from  a  creative  mind,  or  the 
.  necessary  evidence  may  sometimes  be  found  in  the  history  of  tbo  invention. 
4  Sake— iNvxirnoK— RsairLT  ab  Evidbnob  of. 

In  this  case  the  patentee  accomplished  a  now  and  beneficial  result,  by  means 
which  others  had  oeeu  near  to,  and  apparently  wanted  to  find,  but  did  not  see. 
EM,  that  he  was  entitled  to  be  styled  an  inventor. 

6.  Sakb— No.  371,808— MAOHnni  fob  Miscnia  Meat. 

The  first  and  second  claims  of  letters  patent  No.  271,898.  of  January  30, 1888, 
to  Juhn  G.  Baker,  tor  a  machine  for  mincing  meat,  considered,  and  Add  not 
infringed  by  the  defendant's  machine,  patented  in  reissue  letters  patent  No. 
10,717,  of  April  17, 1880.  to  John  H.  Shaw. 

Charles  Howson  and  Charles  E.  Mitchell,  for  plaintiff. 
John  K.  Beach  and  B.  F.  Thurston,  tor  defendants. 

Shiphan,  J.  This  is  a  motion  for  a  preliminary  injunction  to  re- 
strain the  defendants  from  the  alleged  infringement  of  letters  patent 
No.  271,308,  dated  January  30,  1883,  to  John  G.  Baker,  assignor, 
to  the  plaintiff,  for  a  machine  for  minoing  meat  and  other  plastic  or 
yielding  substances.  The  question,  so  far  as  the  first  and  second 
claims  are  concerned,  are,  (1)  in.yiew  of  the  undisputed  state  of  the 
art,  that  of  invention ;  and  (^)  that  of  infringement. 

The  meat-cutter  described  in  the  United  States  patent  to  Purcbea 
Miles,  of  July  13,  1864,  and  in  the  English  patent  for  the  same  in- 
vention to  Joseph  Donnell,  of  September  23,  1865,  was  a  hollow 
cylinder,  into  which,  at  one  end,  the  uncut  material  was  fed,  a  per- 
forated plate  at  the  other  end,  a  rotating  knife  within  the  casing,  with 
its  cutting  edges  against  the  inner  face  of  the  perforated  plate,  and 
stationary  and  moving  cutting  knives  arranged,  near  the  hopper,  into 
which  the  machine  was  fed,  around  a  revolving  shaft,  which  connected 
the  hopper  with  the  plate,  and,  by  the  aid  of  a  spiral  wing,  fed  tb» 
material  to  the  plate.  The  cutting  knives  upon  the  shaft  did  the  prin- 
cipal cutting  work  before  the  plate  was  reached.  The  meat-cutter  of 
Hubert  Dollman's  English  patent  of  1881,  the  candy-cutter  of  E. 
Selling's  United  States  patent  of  1859,  and  the  soft-dough  machine 
of  H.  Dusoh's  United  States  patent  of  1878,  had  a  hollow  cylinder, 
a  revolving  screw,  a  perforated  plate,  and  a  rotating  knife  outside  the 
plate. 

These  two  systems  substantially  comprised  the  state  of  the  art  at 
the  date  of  the  Baker  patent,  for  it  is  not  necessary  to  dwell  upon 
the  United  States  patent  to  6.  A.  Coffman,  of  February  28,  1845, 
for  a  meat-cntter  which  consisted  of  a  hollow  case,  a  series  of  chop- 
ping cutters,  a  propeller  wheel,  a  perforated  plate,  and  a  knife  on 
the  outside  of  the  plate,  thus  having  the  Miles  cutters  upon  the  shaft 
inside  the  case,  and  the  Dollman  knife  outside  the  plate.  A  Miles 
machine,  known  as  the  "Challenge,"  has,  in  addition  to  its  cutting 
knives  around  the  shaft,  two  rotating  knaves,  one  outside  and  the 
other  inside  the  plate.    The  Baker  device  dispensed  with  the  cutters. 
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around  the  shaft,  and  relied  for  its  cutting  mechanism  npon  a  ro- 
tating knife  on  the  inside  of  the  perforated  plate.  The  substantial 
portions  of  the  machine  are  a  hollow  casing,  a  perforated  plate  near 
the  end  of  the  casing,  a  rotating  knife  acting  against  the  inner  face 
of  the  plate,  a  forcing  screw,  the  continuous  thread  of  which  extends 
to  or  nearly  to  the  knife,  and  which  rotated  with  the  latter.  The  in- 
terior of  the  casing,  in  all  of  the  drawings  except  one,  and  in  the  ex- 
hibits, is  corrugated  by  longitudinal  grooves,  each  of  which  is  inclined 
on  one  side,  and  presents  an  abrupt  retaining  shoulder  on  the  other. 
These  corrugations  do  not  extend  to  the  outer  end  of  the  casing. 

The  first  and  second  claims  are  as  follows : 

"(1)  The  combination,  in  a  machine  for  cutting  up  plastic  or  yielding  sub- 
stances, of  the  following  instrumentalities,  namely:  First,  a  casing  for  con- 
taining the  sabatances  to  be  cut  lip;  second,  a  perforated  plate  at  or  near  the 
end  of  the  casing;  third,  a  vevice  for  forcing  the  crude  mass  forward  in  the 
casing,  and  against  the  said  plate,  without  otherwise  disturbing  the  integrity 
of  the  said  mass ;  and,  fourth,  a  knife  operating  against  the  inner  face  of  the 
plate,  and  serving  as  the  sole  means,  in  connection  with  the  said  plate,  of 
cutting  up  the  mass,  by  severing  therefrom  the  portions  which  enter  the  per- 
forations,— all  substantially  as  set  forth. 

"(2)  The  combination  of  a  casing,  £,  having,  at  or  near  one  end,  a  perfo- 
rated plate,  a  rotating  knife,  acting  against  the  inner  face  of  the  said  plate, 
and  a  forcing-screw,  the  continuous  thread  of  which  extends  to,  or  nearly  to, 
the  knife,  and  wliich  rotates  with  the  latter,  substantially  as  specified." 

The  cutter  is  an  actual  and  a  commercial  success.  It  is  far  sim- 
pler than  the  Miles  cutter,  being  composed  of  a  much  less  number 
of  parts,  and  is  more  easily  taken  care  of  and  cleaned.  That  it  is 
a  patentable  invention,  as  an  improvement  upon  the  Miles  or  Coff- 
man  machines,  seems  obvious.  To  discard  the  stationary  and  re- 
volving knives  of  Miles,  and  to  rely  upon  the  screw,  either  with  or 
"without  the  corrugating  shoulders,  to  force  the  material  along  and 
npon  the  knife  inside  the  perforated  plate,  to  cut  it,  and  thus  to 
make  a  cheaper,  simpler,  and  more  easily  cared-for  machine,  was 
the  work  of  an  inventor. 

It  is  urged  that  the  patentee,  in  his  specification,  makes  a  marked 
distinction  between  his  screw  and  the  Miles  screw  and  cutters,  in  that 
his  screw  simply  imparts  pressure  to  the  uncut  material,  during  its 
progress  to  the  plate,  without  any  other  action,  and  forces  the  mass 
along  "without  otherwise  disturbing"  its  integrity,  whereas  the  de- 
fendant says  it  does  cut  or  disintegrate  the  meat,  and  thus  the  screw 
and  shoulders  are  only  a  substitute  for  the  knives  and  revolving 
shaft  of  Miles.  The  language  of  the  patentee  was  used  with  refer- 
ence to  the  cutting  qualities  of  the  Miles  knives,  as  compared  with 
the  non-cutting  qualities  of  the  screw.  The  portions  of  the  meat 
which  are  in  contact  with  the  shoulders  are  rubbed  or  ground  or 
abraded,  but  it  can  probably  be  truly  said  that  they  are  not  cut, 
although  I  was  somewhat  surprised,  upon  trying  some  slight  experi. 
ments  with  large  pieces  of  mesvt,  at  the  extent  of  the  comminution 
which  was  the  result. 
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The  next  qnestion  is  whether  it  was  an  invention  to  pnt  the  rotat- 
ing knife  of  the  Dollman,  Dusoh,  and  Belling  machines  inside  the  per- 
forated plate.  It  made  the  machine,  as  a  meat-cutter,  a  success;  for 
a  meat-cotter  with  the  knife  outside  the  plate  is  worthless.  By  such 
a  construction  the  plate  would  soon  become  clogged.  The  defend- 
ants, in  this  branch  of  the  case,  dwell  upon  the  fact  that  the  patentee 
says  that  bis  invention  is  not  restricted  to  the  cutting  of  meats,  but 
may  be  used  for  candy,  dough,  or  any  other  plastic  material;  and 
they  urge  that  the  position  of  the  plate  is  a  matter  of  judgment,  and 
that  it  is  to  be  placed  according  to  the  requirements  of  the  material 
to  be  acted  upon,  and  therefore  that  the  change  of  position  was  not 
patentable.  It  is  obvious,  whether  or  not  the  invention  could  be  ap- 
plied to  other  substances,  that  the  machine  was  for  the  mincing  of 
meat  and  suet,  and  that,  to  make  an  effective  meat-cutting  machine, 
this  combination  had  not  been  found  by  prior  inventors,  although 
they  bad  been  close  to  it. 

A.  new  combination  of  old  parts,  for  attaining  an  object,  may  some- 
times, and  perhaps  often,  be  so  obvious  "as  to  merit  no  title  to  in- 
vention ; "  and,  in  ordinary  cases,  while  novelty  and  utility  are  evi- 
dence of  inventive  skill,  there  should  be  other  evidence  to  show  that 
it  existed.  This  is  often  found  in  the  machine,  which  itself  shows 
that  it  came  from  a  creative  mind,  or  the  necessary  evidence  may 
sometimes  be  found  in  the  history  of  the  invention.  In  this  case, 
the  machine  is  a  simple  one,  but  it  is  manifest  that  the  inventor  ac- 
complislied  a  new  and  beneAcial  result  by  means  which  other  people 
had  been  near  to,  and  apparently  wanted  to  find,  but  failed  to  see. 
The  skill  of  his  predecessors  did  not  produce  the  idea  which  was  to 
make  an  efficient  implement.  Baker  produced  it,  and  is  entitled  to 
be  styled  an  inventor. 

The  device  of  the  defendants,  which  was  patented  to  John  H.  Shaw 
by  reissued  letters  patent  No.  10,717,  dated  April  17, 1886,  the  orig- 
inal having  been  dated  March  9,  1886,  is,  so  far  as  the  first  two 
claims  are  concerned,  the  machine  of  the  plaintiff,  except  that,  in- 
stead of  the  longitudinal  shoulders,  the  Shaw  cutter  has  spiral  ribs, 
"running  towards  the  perforated  plate,  the  inclination  of  thread  being, 
by  preference,  about  45  deg.,  or  considerably  greater  than  the  incli- 
nation of  the  spiral  rib  of  the  screw." 

As  has  been  said,  the  absence  of  cutting  action  before  the  knife  is 
reached  is  a  distinctive  feature  of  the  Baker  cutter.  The  defendants 
say  that  their  machine  is  especially  adapted  to  cut  the  meat  before 
it  reaches  the  perforated  plate,  in  consequence  of  the  action  upon  it 
of  the  spiral  ribs  in  conjunction  with  the  blades  of  the  screw.  With- 
out committing  myself  definitely  to  a  conclusion,  it  seems  to  me  that 
there  is  a  shearing  action  upon  the  meat  between  the  edges  of  the 
spiral  ribs  and  the  revolving  screw-blade  like  that  of  a  powerful,  dull 
pail  of  shears.  There  is  a  difference  between  the  defendants'  two 
machines  which  are  exhibits  in  the  case,  in  respect  to  the  sharpness 
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ot  the  blades,  but  either  maehine,  in  my  preaant  opinion,  cuts  the  meat 
before  it  reaches  the  rotating  knife. 

The  first  two  claims  contain  the  gist  of  the  Baker  invention.  There 
is  a  question  of  fact  in  regard  to  each  of  the  four  minor  claims  whioh 
are  said  to  be  infringed.  Inasmuch  as  the  principal  claims  are  not 
infringed,  as  at  present  advised,  and  as  the  patent  is  a  comparatively 
recent  one,  which  has  never  been  adjudicated  upon,  I  have  not  thought 
it  advisable  to  examine  carefully  the  minor  questions,  involving  de> 
tails  of  construction. 

The  motion  is  denied. 


GoHANBET  Glass  Mamuf'o  Co.  v.  Whartor.' 
{Oireuit  Oovrt,  B.  D.  PmntylvatUa.    Hay  14, 1886.) 

1.  Patknts  fob  Invbstiohs— Cokstructioh  of  Clatub. 

One  claim  of  a  patent  should  not  be  so  construed  as  to  render  another  claim 
of  the  patent  meaningless.  , 

2.  Samb. 

The  first  claim  of  the  patent  was  for  certain  elements  in  combination  with 
"suitable  gearing,"  and  the  second  claim  embraced  the  same  elements  in 
combination  witn  "cog-eearing."  •HM,  that  the  first  claim  embraced  any 
suitable  gearing  which  might  be  employed  as  a  substitute  for  the  cog-gearing 
described  iu  the  second  claim. 
8.  Bamb— AjtriciPATioH— BuRDKN  of  Pboof — ^Pbebcmptioit  of  Orioinalitt. 

The  burden  of  proof  of  anticipation  is  on  the  defendant,  who,  to  repel  the 
presumption  of  originality  arising  from  the  patent,  must  remove  all  reason- 
able doubt  respecting  the  fact  of  anticipation. 

In  Equity. 

Oeorge  Harding  and  Franeia  T.  Chambers,  for  complainant. 

M.  D.  it  L.  L.  Leggett,  for  defendant. 

BuTLBB,  J.  The  suit  is  for  infringement  of  the  first  and  second 
elaims  of  letters  patent  No.  180,584,  issued  August  1, 1876,  to  Thomas 
Hipwell,  for  an  improvement  in  machines  for  grinding  the  months 
of  glass  vessels.  The  answer  denies  validity  of  the  patent,  averring 
want  of  novelty,  and  further  denies  the  alleged  infringement.  On 
the  argument  two  questions  only  were  presented,  or  pressed,  and  no 
other  will  be  considered.  The  first  was  the  construction  of  the  patent, 
and  the  second  its  validity,  (as  respects  the  first  claim,  if  the  lan« 
gnage  therein  employed  is  not  confined  to  the  specific  cog-gearing  de* 
scribed  in  the  second  claim.) 

An  examination  of  the  prior  state  of  the  art  shows  but  one  charac* 
ter  of  machine  constructed  and  used  for  grinding  the  mouths  of  glass 
vessels.    This  is  represented  by  the  machine  of  Kelly  and  Bamuels. 

I  Edited  by  Charles  0.  Unthicnm,  Bsq.,  of  the  Chioago  bar. 
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It  was  very  imperfect,  and  its  use  sabject  to  serioas  disadvantagea, 
The  bottles  were  not  confined  in  their  places,  not  controlled  in  their 
motions,  so  completely  as  to  prevent  wabbling  on  the  grinding  disk 
and  violent  spinning  aronnd  nnder  the  influence  of  the  machine  and 
their  own  momentum  thus  imparted,  in  consequence  of  which  the 
grinding  was  uneven,  the  mouths  of  the  vessels  rendered  irregular, 
and  many  of  them  broken.  In  this  state  of  the  art  it  occurred  to 
Hipwell,  who  had  experience  in  the  business,  and  was  familiar  with 
the  machine  in  use,  that  this  serious  imperfection  in  its  construc- 
tion, and  disadvantage  in  its  use,  might  be  removed  and  avoided  by 
changing  the  construction,  and  adding  new  features,  as  described  in 
his  patent ;  that  by  this  means  the  vessels  would  be  firmly  held  in  po-- 
sition,  and  given  a  regular,  gentle  motion  around  their  own  axis,  while 
the  cap  and  spindle  (by  which  the  vessel  is  secured  and  controlled) 
could  be  freely  shifted  perpendicularly,  so  as  to  allow  the  remov^ 
and  replacement  of  the  vessels  without  stopping  the  work.  He  em- 
bodied this  conception  in  a  machine,  and  obtained  a  patent.  His 
claims,  three  in  number,  are  as  follows : 

"(1)  In  a  machine  for  grinding  the  moutha  of  vessels,  the  combination  of  a 
grinding  dislc  with  a  plate,  N,  having  openings  for  receiving  the  necks  of  the 
vessels,  and  with  caps,  n,  and  spindles,  K.  through  the  medium  of  which, 
and  suitable  gearing,  each  vessel  is  caused  to  revolve  on  it  own  axis  while  it 
is  carried  around  in  a  circle  with  the  plate,  N,  all  substantially  as  set  forth. 
(2)  Tlie  combination  of  the  shaft,  F,  and  stationary  cog-wheel,  G.  the  spindles, 
K,  caps,  n,  and  pinion,  M,  carried  by  the  arms,  m,  on  the  said  shaft,  and  the 
plate,  N,  with  its  openings,  all  substantially  as  set  forth.  (8)  The  combina- 
tion of  the  plate,  N,  and  its  openings,  with  lips,  t,  projecting  from  the  edge 
of  each  opening,  as  set  forth." 

The  patent  is  for  a  combination  of  the  spindle  and  cap,  and  the 
lower  ring-plate,  into  which  the  mouth  of  the  vessel  passes,  with 
gearing  to  revolve  it  around  a  center,  at  the  same  time  revolving 
each  jar  spindle  and  jar  on  its  own  axis. 

The  first  claim,  which  seems  to  embrace  most,  if  not  all,  that  is 
material  in  the  invention,  the  defendant  thinks  should  be  limited  to 
a  combination  of  the  first  two  elements  described  therein  (if  the  claim 
may  be  so  divided)  with  the  cog-gearing,  which  is  the  subject  of  the 
second  claim.  This  construction  would,  of  course,  render  the  second 
claim  unmeaning,  which  shows  that  neither  the  patentee  nor  the 
patent-office  contemplated  it.  An  argument  to  the  contrary,  how* 
ever,  is  based  on  the  following  language  of  the  specifications : 

"A  prominent  advantage  of  the  planetary  movement  imparted  to  the  series 
of  vessels  is  the  effective  distribution  of  the  granular  grinding  material  on 
the  face  of  the  disk;  but  I  do  not  desire  to  cliiim,  broadly,  mechanism  for 
cau.sing  a  series  of  articles  to  be  ground  to  revolve  around  a  common  center, 
while  e^cb  revolves  on  its  own  axis,  as  this  is  well  known." 

It  is  certainly  plain  that  the  patentee  did  not  intend  to  claim  the 
planetary  motion  of  his  device,  nor  the  machinery  for  producing 
it,  separated  from  the  other  elements  of  the  invention.    He  says  he 
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knew  it  to  be  old,  and  was  doubtlesB  aware  of  its  employment  in  a 
maobine  for  grinding  buttons  constructed  by  Gapewell.  His  inven- 
tion consisted  in  combining  this  principle  or  element,  with  the  features 
of  the  £.ellyaud  Samuels  machine,  before  adverted  to,  and  in  so  pro- 
viding for  its  operation  as  to  allow  the  vessels  to  be  removed  and  re- 
placed without  interrupting  the  work,  thus  obviatingtthe  defects  of 
the  old  machine,  and  producing  a  new  and  highly  beneficial  result. 
I  cannot,  therefore,  adopt  the  defendant's  construction.  It  would  not 
only  ignore  the  second  claim,  as  we  have  seen,  but  would  impute  to 
the  patentee  the  folly  of  taking  a  patent  which  could  be  avoided  and 
rendered  worthless  by  the  mere  substitution  of  an  ordinary  equiV' 
alent  for  the  controlling  element  claimed;  and  it  would,  furthermore, 
impute  to  the  patent-office  the  folly  of  issuing,  as  well  as  to  himself 
the  folly  of  taking,  a  patent  plainly  invalid  on  its  face;  for  the  claim 
construed  as  the  defendant  argues  was  intended,  excluding  the  belt 
gearing  as  old,  would  be  a  claim  simply  for  a  well-known  equivalent 
of  an  old  device.  The  defendant's  own  expert,  as  well  as  the  plain- 
tiff's, seems  to  be  against  him  on  this  question. 

The  claim  must  be  understood,  broadly,  as  described  by  its  terms, 
embracing  any  "suitable  gearing"  which  may  be  employed  as  a  sub- 
stitute for  the  cog  arrangement  described  in  the  second  claim.  So 
construed,  the  defendant  denies  its  validity,  and  thus  raises  the  sec- 
ond question  involved.  This  denial  rests  on  the  averment  of  antici- 
pation. The  only  evidence  of  anticipation  cited  and  urged  on  the 
argument,  was  the  existence  and  use  of  three  glass-grinding  machines 
made  in  pursuance  of  orders  from  Kelly  and  Samuels,  by  Ereider  & 
Campbell,  machinists, — one  in  use  at  Clyde,  New  York;  another,  at 
Bowley's  Glass-works ;  and  another,  at  Samuels'  Glass-works.  That 
the  first  two  of  these  machines  contained  the  belt  arrangement  (sim- 
ilar to  defendant's)  during  the  last  six  or  eight  years  of  their  use  is 
undisputed.  They  were  constructed,  as  was  also  the  last  named,  and 
put  in  employment,  much  earlier,  antedating  the  plaintiff's  patent 
several  years;  and  the  defendant  contends,  and  has  endeavored  to 
prove,  that  this  device  was  on  them  when  originally  constructed.  On 
the  other  hand,  the  plaintiff  avers  and  has  produced  evidence  to  show 
that  the  device  was  first  applied  subsequently  to  his  invention.  The 
burden  of  proof  is  on  the  defendant,  who,  to  repel  the  presumption 
of  originality  arising  from  the  patent,  must  remove  all  reasonable 
doubt  respecting  the  fact.  Many  witnesses  were  called  on  both  sides, 
and  their  testimony  is  contradictory  and  irreconcilable.  If  the  ques- 
tion rested  on  this  evidence  alone,  it  would  be  impossible  to  declare 
with  safety  how  it  should  be  decided.  When,  however,  the  books  of 
Ereider  &  Campbell,  the  manufacturers  of  the  machines,  and  of  the 
repairs  and  additions  put  upon  them,  are  examined,  the  weight  of  the 
evidence  seems  pretty  clearly  to  be  with  the  plaintiff.  These  books 
are  virtually  a  history  of  the  machines,  showing  the  date  of  manu- 
facture, and  all  that  was  done  respecting  them  subsequently.    Their 
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aocuraoy  is  nndoabted,  and  certain  of  the  entries  seem  to  shov  qaite 
satisfactorily  that  the  belting  and  its  accompanying  fixtures  were 
furnished  long  after  the  original  construction  of  the  machines,  and 
after  the  annoancement  of  the  plaintiff's  invention. 

As  respects  the  other  machine  (used  at  Samuels')  we  have  not  sneh 
record  evidenoe.  It  appears,  however,  from  the  testimony  on  both 
sides,  I  think,  that  it  was  not  orginally  constructed  with  the  belt- 
gearing,  or  that  this  gearing  was  ever  applied  to  it.  It  would  seem 
that  in  an  effort  to  remedy  its  defects,  a  cord  or  belt  was  bound 
around  the  spindles  or  jars  to  hold  them  down.  This,  of  course, 
would  prevent  the  perpendicular  motion  of  the  spindles,  and  conse- 
quently the  removal  and  replacement  of  the  jars  while  the  machine 
was  running.  I  do  not  think  the  testimony  of  Samuels  would  war- 
rant any  other  conclusion.  What  Whitely  says  is  entitled  to  little, 
if  any,  weight.  Huttenlock  shows  no  more  than  that  a  belt  was  ex- 
perimented with,  as  just  indicated.  Williamson,  whose  knowledge 
of  the  machine  extends  to  a  period  much  more  recent,  fully  justifies 
the  conclusion  stated.  He  worked  on  it  at  Samuels'  in  1872,  and 
subsequently  elsewhere,  seeing  it  as  lately  as  188^.  The  inferences 
from  surrounding  circumstances  point  to  the  same  result.  This  ma- 
chine, as  well  as  the  two  others  before  referred  to,  were  made  ac- 
cording to  the  Kelly  and  Samuels  invention,  and  the  presumption  is 
very  strong  that  there  was  no  difference  in  their  construction,  and 
that  neither  had  the  belt-gearing  here  involved.  Indeed,  it  would 
seem  clear  that  this  machine  had  not,  otherwise  the  application  of  a 
band  to  the  spindles  or  jars,  to  which  Samuels  and  others  testify, 
could  hardly  have  been  necessary,  or  thought  of. 

It  would  be  idle  to  enter  upon  an  extended  discussion  of  the  evi- 
dence relating  to  this  question  of  anticipation:  it  could  serve  no  use- 
ful purpose.  I  have  examined  it  with  care,  and,  to  say  the  least,  it 
falls  short,  as  already  indicated,  of  satisfying  me  that  the  defend- 
ant's averment  is  well  founded.  The  presumption  of  novelty  must, 
therefore,  stand. 

The  question  of  infringement  requires  but  few  words.  It  was  in- 
volved in  ibb  construction  of  the  patent,  and  is  settled  by  the  eonolu- 
sioii  reached  respecting  this.  The  belt-gearing  is  a  well-known  and 
exact  equivalent  for  the  cog  arrangement.  Manifestly,  it  is  so,  jadged 
by  appearances,  and  the  result  of  use  alone;  it  is,  moreover,  testified 
to  be  so  by  the  experts  on  both  sides. 

A  decree  will  be  entered  accordingly. 
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V  Johnston  Buffleb  Go.  v.  Atebt  Machine  Co.* 
{Oirevit  Court.  8.  D.  Nea  York.    July  37, 1886.) 

1.  Patknts  fob  Invbntionb— Invention— Impbovemf,nt,  Scope  of  Patent  fob. 

Where  an  invention  is  of  an  improvement  upon  a  pre-existing  machine,  a 
patent  for  such  invention  covers  only  the  particular  improvement. 

2.  Saxe— No.  824,261,  Construed. 

Letters  patent  No.  324,261.  of  August  11, 1885.  to  Allen  Johnston,  for  a  ruf- 
fling oi  gathering  attachment  for  sewing-machines,  is  for  an  improvement 
merely  on  a  pre-existing  machine,  and  while  apparently  good  for  its  mechan- 
ism, it  does  not  appear  to  be  good  beyond  that. 
8.  Sake — AcquiBscENcE — CoNSTRncriON — Pkeliminakt  Injunction  Refused. 

A  patent  which  had  been  issuea  leas  than  a  year,  held  too  recent  to  hav» 
acquired  any  settled  construction  by  acquiescence,  and,  it  never  having  re- 
ceived any  construction  by  judgment  or  decree,  and  its  construction  being 
doubtful,  a  preliminary  injunction  to  restrain  the  use  of  different  mechanism, 
alleged  to  infringe,  refused. 

In  Eqnity. 

John  Dane,  Jr.,  for  plaintiff. 

£1.  A.  H\ist,  for  defendant. 

Wheeler,  J.  The  orator  moves  for  a  preliminary  injanotion  to 
jrestrain  alleged  infringement  of  claims  7  and  8  and  10  and  11  of 
patent  No.  324,261,  dated  Augnst  11,  1885,  and  granted  to  AUen 
Johnston,  for  a  rafSing  or  gathering  attachment  for  seving-machines. 
The  seventh  claim  is  for  the  combination  with  a  ra£9er-blade,  mech- 
anism for  reciprocating  it,  and  means  for  regulating  its  stroke,  and 
changing  its  forward  limit,  of  additional  independent  means  for  roga- 
lating  its  forward  limit,  substantially  as  described ;  the  eighth  is  for 
the  same  combination,  including  the  ruffler  frame,  with  a  separator, 
and  its  attachments;  the  tenth  is  for  a  ruffling  or  gathering  attach- 
ment, comprising,  in  combination  with  a  ruffler-blade  and  mechan- 
ism for  reciprocating  it,  regulating  means  forgiving  the  adjustments 
mentioned  in  the  seventh  claim ;  and  the  eleventh  is  for  such  attach- 
ment, provided  with  a  detachable  separator,  and  comprising,  also,  in 
combination  with  the  raffler-blade,  mechanism  for  reciprocating  it, 
and  regulating  means  for  giving  the  three  adjustments.  The  sepa- 
rator appears  to  operate  with  these  rnfflers  precisely  as  with  other 
kinds  well  known  before  the  patent,  and  to  sidd  nothing  to  what  is 
patented  in  the  seventh  and  tenth  claims  by  being  made  a  part  of 
the  combination  described  in  the  eighth  and  eleventh  claims.  So, 
also,  as  to  the  addition  of  the  rnffler  frame  of  the  eighth  claim ;  and 
the  tenth  claim  is  really  the  same  as  the  seventh,  so  that  the  whole 
question  now  involved  really  rests  upon  the  seventh  claim. 

The  specification  describes  mechanism  for  reciprocating  the  ruf- 
fler-blade, and  means  for  regulating  its  stroke,  and  the  forward  limits 

■  Edited  by  Charles  C.  Linthicnm,  Esq.,  of  the  Chicago  bar. 
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of  its  motion,  and  independent  means  for  regulating  it  at  its  forward 
limit.  Tue  defendant's  machines  have  the  raffler-blade,  and  means 
for  regulating  its  stroke,  and  the  forward  limits  of  its  motion,  and 
independent  means  for  regulating  its  forward  limit.  The  mechan- 
ism and  means  of  the  defendant  are,  however,  different  from  those 
of  the  orator.  The  orator  regulates  the  length  of  the  stroke  of  the 
ruffler-blade  by  changing  the  position  of  an  eccentric  between  stops, 
and  regulates  the  forward  limit  of  the  stroke  by  a  lever  worked  by  a 
set-screw,  which  changes  the  line  of  the  points  of  contact  of  the  op- 
erating lever.  The  defendant  regulates  the  length  of  stroke  by  chang- 
ing the  distance  between  the  pivotal  points  of  compound  levers  by  a 
set-screw,  and  regulates  its  forward  limit  by  changing  the  length  of 
a  set-screw  against  which  the  arm  works  to  give  the  forward  motion. 
These  mechanisms  and  means  accomplish  the  same  results  in  ruf- 
fling-machines,  but  not  in  the  same  way.  This  invention  is  not  the 
first  of  the  ruffler,  nor  the  first  of  a  ruffler-blade,  with  a  stroke  ad- 
justable to  the  fullness  of  the  gathers  desired,  nor  the  first  of  an  ad- 
justment of  the  forward  limit  of  the  stroke ;  but  it  may  be  the  first 
of  mechanism  to  regulate  the  length  of  the  stroke  with  reference  to 
the  fullness  of  the  gathers,  and  the  forward  limit  of  the  stroke  with 
reference  to  the  place  of  the  needle  at  the  same  time.  If  so,  it  is  an  in- 
vention of  an  improvement  merely  on  a  pre-existibg  machine.  The 
patent  for  the  invention  would oover  what  the  inventor  invented,  which 
would  be  the  particular  improvement  that  he  made.  Railway  Co.  v. 
SayUs,  97  n.  8.  554.  He  could  have  a  valid  patent,  apparently,  for 
the  mechanism  which  he  invented  to  give  motion  to  the  mffler-blade, 
and  adjust  its  stroke,  and  regulate  its  limit,  but  not,  it  would  seem, 
for  a  ruffler  having  a  blade  with  an  adjusted  stroke  and  regulated 
limit,  nor  for  a  combination  of  adjustments  and  limits,  without  ref- 
erence to  the  mechanism  of  the  adjustments  and  regulations.  i> 
Roy  V.  Tatham,  14  How.  156;  O'ReMy  v.  Mor$e,  15  How.  63. 
While  the  patent  is  apparently  good  for  the  mechanism,  the  defend- 
ant does  not  appear  to  use  that,  and  the  patent  does  not,  on  this  ex- 
amination, appear  to  be  good  beyond  that. 

The  patent  is  too  recent  to  have  acquired  any  settled  constmotion 
by  acquiescence,  and  it  has  never  received  any  construction  by  judg- 
ment or  decree.  These  considerations  as  to  its  scope  stand  so  much 
in  the  way  of  granting  a  preliminary  injunction  that  this  motion 
must  be  denied.    Motion  denied. 
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CKij.miOii>  Manuf'o  Go.  ▼.  Auebioak  Zylonitb  Co.  and  others.' 

(Oircv.it  Court,  8.  D.  Nm  York.    July  27, 1886.) 

1.  Patknts  roB  IifVKNTioNS— Rehbabino  Denied. 

On  motion  for  rehearing,  the  former  opinion  (86  Fed.  Rep.  699)  reiterated, 
and  a  rehearing  denied. 
9.  Sahb — Intehtiok. 

The  prior  decision  proceeded  upon  the  belief  by  the  court  that  the  pro- 
ceaa  of  the  patent  in  suit  (No.  158,858,  of  October  37, 1874,  to  John  W.  and 
Isaiah  Hratt,  for  an  improrement  in  the  manufacture  of  celluloid)  produced 
a  marked  and  beneficial  change  in  the  character  of  the  product,  and  that  the 
change  was  so  great  there  must  necessarily  have  been  a  material  modification 
of  the  pre-existmg  process. 
8.  Baux — Ibybntiof. 

Where  the  history  of  the  improrement  demonstrated  that  for  nearly  20 
years  inventive  skfll  of  no  ordinary  character,  and  of  different  persons, 
had  been  most  earnest  and  persevering  in  the  effort  to  produce  such  im- 

Srovement,  the  patentability  of  the  imp];ovement  when  produced  cannot  be 
oubted. 

In  Equity. 

Horace  M.  Ruglea  and  Benjamin  F.  Thwraton,  for  the  petition. 

Frederic  H.  Betta,  against  the  petition. 

Shiphan,  J.  This  is  a  petition  for  a  rehearing  of  the  above-entitled 
oanse,  which  was  decided  in  March  last.  Celluloid  Manufg  Co.  t. 
American  Zylonite  Co.,  26  Fed.  Rep.  692.  The  defendants  desire  to 
reargue  the  question  of  patentability  and  infringement.  I  endeav- 
ored, in  my  previous  opinion,  to  state  clearly  the  history  of  the  art, 
and  the  effect  which  the  improvement  of  the  Hyatts  had  upon  the 
character  of  celluloid,  because  the  question  of  patentability  depends 
materially  upon  the  position  of  the  art  at  the  date  of  the  invention,  and 
upon  the  result  of  the  new  method  of  manufacture.  It  was  truly  said 
by  the  senior  counsel  for  the  defendants,  upon  the  argument  of  this  ap- 
plication, that  the  prior  decision  proceeded  npon  the  belief,  on  the  part 
of  the  conrt,  that  the  process  of  the  patent  in  suit  produced  a  marked 
and  beneficial  change  in  the  character  of  the  product,  and  that  the 
change  was  so  great  that  there  must  necessarily  have  been  a  material 
modification  of  the  pre-existing  process.  I  believed,  and  still  believe, 
that  the  record  shows  that,  as  the  result  of  the  patented  process,  un- 
certainty became  certainty,  and  snccess  followed  imperfection,  and 
that  therefore  a  change  which  produced  this  result  was  most  impor- 
tant. Prior  to  the  invention  of  the  Hyatts  it  was  well  known  that 
spirits  of  camphor  dissolved  pyroxyline,  and  it  was  abundantly  used 
for  that  purpose;  but,  as  it  was  used,  the  product  was  either  soft,  or, 
if  mixed  with  substances  whereby  it  became  solid,  was  unduly  heavy 
and  stony.  That  defective  result  was  changed  as  a  consequence  of 
the  Hyatts  method  of  using  camphor,  and  although  it  is  easy  to  argue 
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that  everything  that  the  HyattB  did  was  known  before,  and  that  the 
modifications  which  they  made  in  the  process  of  mannfacture  were 
trivial,  yet  the  fact  still  remains  that  their  process  was  the  first  that 
was  actually  successful  in  the  long  attempt  to  make  an  article  which 
should  be  both  attractive  and  useful.  Upon  this  state  of  facts  the 
law  as  to  patentability  can  hardly  be  doubted,  because  the  history  of 
the  improvement  demonstrates  that,  from  1855  to  1874,  inventive 
skill  of  no  ordinary  character,  and  of  different  persons,  had  been 
most  earnest  and  persevering  in  the  effort  to  produce  good  celluloid. 

If  the  plaintiff's  process  was  of  the  character  which,  I  think,  the 
record  discloses,  the  defendant  cannot  escape  the  charge  of  infringe- 
ment by  the  circumstance  that  it  first  abnormally  dries  the  wet  pulp, 
whereas  the  plaintiff  first  substantially  or  comparatively  dries  it,  and 
then,  after  the  pulp  and  the  camphor  have  been  mixed,  expels  all  the 
remaining  moisture.  By  suoh  an  alteration  of  an  important  and  val- 
uable process  infringement  is  not  avoided. 

The  application  for  rehearing  is  refused. 


The  Mart  Mobgah.* 
(Dittriet  Court,  B.  J).  Penntskatua.    Jnne  38, 1886.) 

1.  Maritime  Lien— Supplies  and  Repaiss— Foreign  Port. 

A  New  Jersey  corporation  owned  the  steamer  Mary  Morgan,  which  wm 
registered  at  the  port  of  Philadelphia,  and  ran  between  there  and  Wilming- 
ton, Delaware,  touching  at  Bridgeport,  New  Jersey,  and  Chester  and  Marcus 
Hook,  Pennsylvania.  The  president,  secretary,  and  treasurer  of  the  com- 
pany resided  at  Chester,  where  the  repairs  were  made  and  supplies  famished 
under  a  contract  with  the  president.  Beld  that,  as  the  repairs  were  made 
and  the  supplies  furnished  under  a  contract  with  the  owner,  the  presumption 
was  that  the  credit  was  giyen  to  him  personally,  and  in  the  absence  of  proof 
of  an  express  lien,  none  will  be  given. 

2.  Same— Note  in  Payment. 

When  a  note  has  been  taken  in  payment  for  repairs  to  a  vessel,  and  jndg- 
ment  had  thereon,  and  the  vessel  has  been  taken  in  execution  under  that  judg- 
ment, and  sold  for  less  than  will  satisfy  it,  there  can  be  no  lien  against  the  ves- 
sel for  the  balance. 
8.  Sahb>— Debts  Contracted  by  Qwnbr. 

Stmble.  that  implied  liens  for  supplies  and  repairs  to  vessels  have  not  been 

extended  to  debts  contracted  by  the  owner,  saving,  perhaps,  in  exceptional 

cases,  where  it  appears  that  the  circumstances  are  such  as  to  forbid  absolutely 

the  presumption  that  the  debt  was  contracted  without  a  pledge  of  the  vessel. 

4  Same— Corporation,  when  Forbiok. 

Qy,oen.  would  a  corporation,  chartered  in  one  state,  with  a  view  to  transact- 
ing business  in  another,  having  its  property,  office,  and  officers  all  there,  be, 
in  the  sense  involved,  foreign  to  the  latter  state! 

In  Admiralty. 

WiUiam  Ward  and  H.  B.  Edmunds,  for  libelant. 

Morton  P.  Henry,  for  respondents. 

^Beported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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BuTLEB,  J.  This  case  is  one  of  unaaual  interest.  The  vessel  be> 
longed  to  the  Bridgeport  Steam-boat  Company,  incorporated  under 
the  laws  of  New  Jersey.  It  was  enrolled  in  the  collector's  office  at 
Philadelphia,  and  ran  between  Philadelphia  and  Wilmington,  Dela- 
ware, touching  at  Bridgeport,  New  Jersey,  and  Chester  and  Marcus 
Hook,  Pennsylvania.  The  debt  was  contracted  for  alterations,  re- 
pairs, and  supplies  obtained  to  fit  it  for  a  voyage  or  voyages,  from 
Philadelphia  to  Savannah  and  back,  in  the  winter  of  1885,  while  nav- 
igation on  the  Delaware  was  interfered  with  by  ice.  The  debt  was 
contracted  by  the  president  of  the  company,  who,  with  the  treasurer 
and  the  secretary,  resided  at  Chester,  where  the  work  was  done,  and 
supplies  furnished.  The  company  held  all  its  meetings  (except  an- 
nual meetings  of  stockholders)  at  Chester;  and,  so  far  as  appears, 
transacted  the  principal  part,  if  not  all,  of  its  business  in  this  state. 
A  note  was  given  for  the  amount  due,  on  which  judgment  was  ob- 
tained in  the  common  pleas  of  Delaware  county,  July  9, 1885.  Un- 
der an  exeomtion  issued  on  this  judgment,  and  another  issued  by  Mr. 
Bickley,  the  vessel  was  sold  by  the  sheriff  for  $5,000.  The  execu- 
tion of  Bickley,  who  became  the  purchaser,  was  before  the  libelant's 
in  point  of  time;  and  whether  the  latter  will  be  paid  from  the  pro- 
ceeds of  sale  is  undecided.  The  libelant  claims  payment,  and  is  now 
contesting  the  question  with  Bickley,  in  the  common  pleas  of  Dela- 
ware county. 

Has  the  libelant  a  lien?  The  subject  of  implied  lien,  in  the  ad^ 
miralty,  is  often  a  difficult  and  perplexing  one.  The  principles  upon 
which  the  doctrine  rests  are  well  defined  and  easily  understood. 
Their  application,  however,  has  been  such  as  to  create  uncertainty  and 
confusion.  Impressed  with  the  disadvantages  attending  such  liens, 
— ^unregistered  and  secret, — the  courts  started  out  with  a  cautious 
and  sparing  application  of  the  doctrine,  limiting  its  operation  to  cases 
(or  rather  classes  of  cases)  where  the  circumstances  not  only  justify, 
but  demand,  the  implication  of  a  pledge.  More  recently,  in  apparent 
forgetfulness  or  disregard  of  the  reasons  on  which  this  limitation  was 
founded,  its  operation  has  been  extended  in  some  directions,  and 
snch  a  disposition  shown  to  extend  it  in  others,  that  the  courts  have 
come  to  hesitate,  and  occasionally  disagree,  respecting  the  true  line  of 
limitation.  Liens  are  implied  for  necessary  repairs  and  supplies, 
where  the  debt  is  contracted  by  the  master  in  a  foreign  port.  The 
implication  is  founded  on  the  ship's  situation  and  presumed  neces- 
sities. The  master  representing  the  owner,  with  authority  to  pledge 
the  ship  whenever  his  necessities  require  it,  the  law  implies  a  pledge, 
where  repairs  are  made  or  supplies  furnished  abroad,  on  his  order. 

It  will  be  observed  that  this  statement  confines  implied  liens  for^ 
repairs  and  supplies  to  debts  contracted  by  the  master.     The  rule  was 
so  stated  uniformly  until  within  a  recent  period.    Gonklin,  (volume  1, 
p.  80,)  after  defining  it  in  similar  terms,  says : 
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"To  guard  agalnat  possible  misapprehension  it  is  proper  to  say  that  no  lien 
is  ever  implied  from  contracts  of  the  owner.  It  is  only  the  contracts  which 
the  master  entera  into,  in  liis  character  of  master,  that  speciQcally  bind  the 
ship,  or  affect  it  by  way  of  lien  or  privilege,  in  favor  of  the  creditor.  When 
the  owner  is  present,  acting  on  his  own  behalf  as  such,  the  contract  is  pre- 
sumed to  be  made  with  him,  or  on  his  ordinary  responsibility,  without  a  view 
to  the  vessel." 

In  The  St.  Jago  de  Cuba,  9  Wheat.  410,  the  conrt  says : 

"The  whole  object  of  giving  admiralty  process  and  priority  of  payment  to 
privileged  creditors  is  to  furnish  wings  and  legs  to  get  home  for  the  benefit 
of  all  concerned.  It  is  not  in  the  power  of  any  one  but  the  ship-master — not 
tfu  owner  himself— to  give  these  implied  liens  on  the  vessel.  The  law  marine 
attaches  the  power  of  pledging  or  subjecting  the  vessel  to  material-men,  to 
the  office  of  ship-master.  The  necessities  of  commerce  require  that,  when 
l-emote  from  his  owner,  be  shall  be  able  to  subject  the  owner's  property  to 
that  liability,  without  which  it  is  reasonable  to  believe  he  will  not  be  able  ti 
pursue  his  owner's  interests.  When  the  owner  is  present  the  reason  ceases, 
and  the  contract  is  inferred  to  be  with  the  owner  himself,  on  his  ordinary  re- 
sponsibility, without  a  view  to  the  vessel. " 

In  Thomas  t.  Osborn,  19  How.  22,  the  chief  jastice  says : 

"Now,  if  Leach  Is  to  be  regarded  as  owner  for  the  time,  then,  by  the  mari- 
time law,  the  repairs  and  supplies  furnislied  at  his  request  are  presumed  to 
have  been  furnished  upon  his  personal  credit,  unless  the  contrary  is  shown; 
and  in  that  view  of  the  subject  Loring  &  Co.  [the  libelants]  have  not,  and 
never  Iiad,  any  lien  on  the  vessel.  But  if,  on  the  contrary.  Leach  is  to  be  re- 
garded as  the  master,  and  as  making  the  contract  by  virtue  of  his  authority, 
over  the  bark  in  that  character,  then  the  repairs  and  supplies  in  a  foreign 
port,  if  necessary  to  enable  the  vessel  to  proceed,  are  presumed  to  have  been 
made  on  the  credit  of  the  vessel,  unless  the  contrary  is  shown.  It  is  imma- 
terial that  this  is  found  in  a  dissenting  opinion.  There  was  no  question  re- 
specting tlie  law.  The  disagreement  was  about  facts, — the  relation  which 
Leach  bore  to  the  vessel." 

Justice  OuBTiB,  speaking  for  the  conrt,  in  the  same  case,  said; 

"It  is  true,  it  [the  implied  lien]  does  not  exist  in  a  place  where  the  owner 
is  present.  But  this  doctrine  cannot  be  safely  extended  to  the  case  of  an 
owner  pro  hoe  vice,  in  command  of  a  vessel.  Practically,  his  special  owner- 
ship leaves  the  enterprise  subject  to  the  same  necessities  as  if  the  master  was 
merely  master,  and  not  the  charterer." 

In  The  Orapeshot,  9  Wall.  136,  the  rale  is  similarly  stated. 
In  The  Lulu,  10  Wall.  203,  Jastice  GLiFrosn  says : 

"Viewed  in  any  light,  it  is  clear  that  the  necessity  for  credit  must  be  pre- 
sumed, where  it  appears  that  the  repairs  and  supply  were  ordered  by  the  mas- 
tor  alone,  and  were  necessary." 

In  The  Emily  Sowden,  17  Wall.  667,  the  court  says : 

"The  presumption  is,  in  the  absence  of  fraud,  that  where  allowances  are 
made  to  a  captain  in  a  foreign  port,  to  pay  for  necessary  repairs  and  sup- 
plies to  enable  his  vessel  to  prosecute  her  voyage,  they  are  made  on  the  credit 
of  the  vessel." 

In  The  Mary  Bell,  1  Sawy.  135,  where  the  master  was  owner  also, 
a  lien  for  repairs  in  a  foreign  port  was  implied,  because,  as  the  court 
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held,  the  contract  was  with  him  as  master.  But  for  this,  the  Ilea 
would  have  been  denied. 

In  Stephenson  v.  The  Frances,  21  Fed.  Eep.  716,  and  The  Norman, 
6  Fed.  Hep.  406,  the  doctrine  of  implied  lien  for  repairs  and  supplies 
is  similarly  stated. 

The  notion  of  extending  it  to  debts  contracted  by  the  oumer  is  of 
recent  origin.  The  wisdom  of  so  extending  it  is  certainly  open  to 
grave  doubt.  Why  should  it  be  thus  extended?  The  owner,  being 
present,  may  authorize  an  express  lien.  He  is  hampered  by  no 
question  of  authority.  If  willing  to  hypothecate  his  vessel,  he  can 
agree  to  do  so,  Such  an  agreement  removes  all  room  for  specula- 
tion and  uncertainty.  If  the  creditor  does  not  require  this,  why 
allow  him  to  set  up  an  implied  hypothecation, — a  pledge,  to  be  im- 
plied or  not,  as  the  court  may  understand  and  oonstrue  the  oircum- 
stances  ?  It  is  within  his  power  to  avoid  all  doubt  and  uncertainty, 
— all  necessity  for  appealing  to  inferences, — and  consequently  all 
danger  of  mistake.  If  it  be  said  the  master,  also,  may  contract 
specifically  within  the  limited  scope  of  his  authority,  it  may  be  an- 
swered that  while  this  might  have  been  a  sufScient  reason  for  deny- 
ing the  implication  of  a  pledge  even  for  his  debts,  it  certainly  is  not 
for  extending  the  doctrine  to  those  of  the  owner. 

Nevertheless,  it  is  asserted  in  several  recent  cases  that  a  lien 
may  be  implied  for  such  debts  contracted  by  the  owner,  and  in  one 
instance,  at  least,  it  is  so  decided.  I  find  no  case  in  which  the  su- 
preme court  has  so  determined.  In  The  Ouy,  9  Wall,  758,  the  debt 
was  contracted  by  the  owner.  The  court  allowed-  the  lien,  without, 
however,  entering  into  any  discussion  of  this  question,  which  does  not 
appear  to  have  been  raised.  The  only  point  considered  was  whether 
an  acceptance  taken  for  the  debt,  discharged  the  lien.  The  facts  are 
insufficiently  reported.  A  reference  to  the  opinion  of  the  court  below 
(1  Ben.  115)  shows  that  the  evidence  proved  the  existence  of  an  eX' 
press  lien.  The  court  so  found,  in  terms;  and  it  is  in  this  view  of 
the  facts  that  a  lien  was  allowed. 

In  The  Kalorama,  10  Wall.  214,  it  is  said  by  Justice  Gliffobd  that 
a  lien  may  exist  for  such  a  debt  of  the  owner.  It  must  be  inferred 
that  an  implied  lien  Vas  intended  by  the  terms  used,  because  it  could 
not  be  questioned  that  an  express  lien  might  exist.  The  question, 
however,  was  not  in  the  case;  and  the  judge  concludes  by  saying  so. 
"It  is  quite  clear,"  he  remarks,  "that  the  repairs  were  made  and  sup- 
plies furnished  with  an  express  understanding  between  the  parties  that 
they  were  so  made  and  furnished  on  the  credit  of  the  vessel."  With 
this  explanation  the  case  loses  all  importance,  except  such  as  may 
attach  to  the  obiter  dicta  of  an  eminent  judge. 

In  The  George  T.  Kemp,  2  Low.  477,  decided  in  1876,  by  the  dis- 
trict court  for  Massachusetts,  the  question  was  distinctly  presented. 
No  discussion  of  the  subject  is  found  in  the  opinion.  The  lien  was 
allowed,  the  court  saying,  simply: 
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"It  was  fonnerly  held  that  if  the  owner  Is  present  no  lien  win  be  implied. 
•  •  •  It  is  not  now  the  law  that  the  presence  of  the  owner,  in  a  foreign 
port,  precludes  the  possibility  of  a  credit  to  the  vessel,  by  the  general  mari- 
time law.  This  assumption  was  expressly  overruled  in  Tfu Quy,  1  Ben.  112; 
S:  C.9  WaU.  758;  The  Kalorama,  10  Wall.  204." 

These  aathorities  certainly  Bapport  the  proposition  that  a  lien  (or 
Buch  debt  of  the  owner  is  "possible,"  as  here  stated.  No  one  has 
ever  questioned  that  an  express  lien  may  exist  wherever  the  owner 
chooses  to  create  it.  It  was  an  implied  lien,  however,  of  which  the 
coart  was  speaking,  and  the  cases  cited,  as  we  have  seen,  do  not  sup- 
port  (in  my  judgment)  the  oonclnsion  reached.  I  &id  no  other  case 
in  which  the  question  can  properly  be  said  to  have  been  so  decided. 
In  1883  it  arose  in  The  Frances,  (above  cited,)  and,  after  deliberate 
consideration,  the  court  held  that  "a  known  owner,  who  obtains  sup- 
plies in  a  foreign  port,  not  being  master,  deals  presumptively  on  his 
personal  credit,  and  no  lien  will  be  implied,  unless  the  libelant  satis- 
fies the  court  that  there  was  a  common  understanding  that  the  ship 
should  be  bound."  In  other  words,  unless  the  libelant  proves  an 
express  lien.    The  Metropolis,  8  Ben.  19,  is  to  the  same  effect. 

This  review  has  satisfied  me  that  the  doctrine  of  implied  lien  for 
supplies  and  repairs  has  not  been  extended  to  debts  contracted  by  the 
owner. — saving,  perhaps,  in  exceptional  cases, — where  it  appears 
that  the  circumstances  are  such  as  to  forbid,  absolutely,  the  pre- 
sumption that  the  debt  was  contracted  without  a  pledge  of  the  vessel. 
In  other  words,  that  the  presumption  of  reliance  upon  the  owner's 
personal  credit  still  exists,  and  will  prevail,  until  (at  least)  such 
pressing  circumstances  of  necessity  are  shown  as  demand  a  eoncla« 
sion  that  the  vessel  was  pledged ;  as  when  she  is  in  distress,  distant 
from  home,  and  the  owner  actually  without  credit. 

Now,  repeating  the  inquiry,  was  the  Mary  Morgan  subject  to  lien  ? 
Was  she  in  a  foreign  port  ?  Her  owner  was  a  New  Jersey  corpora- 
tion. If  the  statement  went  no  further,  she  was  foreign  to  Ches- 
ter. Her  owner  was,  however,  engaged  in  business  here,  and  seems 
to  have  had  little  elsewhere.  The  principal  corporate  officers  resided 
here,  and  here  the  meetings  of  the  corporation  were  held.  Here,  too, 
the  vessel  was  registered,  and  the  port  was  visited  by  her  daily. 
What  influence  should  these  faots  exert?  Do  they  or  not  show  the 
owner  to  have  had  a  virtual. residence  in  Pennsylvania  ?  A  corpora- 
tion cannot  change  its  citizenship  under  the  federal  laws.  This, 
however,  is  not  the  point  involved.  If  a  corporation  be  chartered  in 
one  state,  with  a  view  to  transacting  business  in  another,  having  its 
property,  office,  and  officers  all  there,  would  it  (in  the  sense  involved) 
be  foreign  to  the  latter  state  ?  Gould  the  doctrine  of  implied  lien  be 
invoked  for  repairs  and  supplies  obtained  for  its  vessels  there  ?  Sup- 
pose a  merchant  of  Philadelphia  has  his  home  across  the  river  in 
New  Jersey, — his  stores  and  property  all  being  here, — would  his 
vessels,  on  their  return  voyages,  be  treated  as  foreign  to  this  port» 
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^<^^  to  implied  liens  for  repairs  and  supplies  ?    Wonld  not 
"^plication  of  the  doctrine  ignore  the  reasons  on  which  it 
owner  wonld  be  liable  to  suit,  and  his  property  to  ex- 
and  here  would  be  the  seat  of  bis  financial  standing 
case  supposed,  however,  goes  somewhat  beyond  the 
Whether  the  Mary  Morgan  shonld  be  regarded  as 
to  doubt.    In  the  view  I  entertain  of  the  case 
'e  decided, 
-•d  by  the  owners.     The  presumption,  there- 
Q  to  them  personally.     This  presumption 
"wered  by  evidence  sufficient  to  repel  it. 
\        **ll,  'icb  evidence  in  the  case.     There  was 

°''<^  ^  there  anything  in  the  situation  of 

^e,  to  justify  the  conclusion  that  a 
Regarding  the  owners  as  foreign, 
near  neighbors  of  the  libelant;  and,  pre- 
.1  financially,  as  if  residents  here.  It  is  not 
x'arker  testifies  that  he  did  not  know  the  corpora* 
.naware,  even,  that  its  home  was  not  here.  Doubtless 
a  it  was.  He  knew  its  principal  officers  all  resided  here, 
o  vessel  was  registered,  and  its  business  was  transacted  here. 
.i»r  from  showing  that  the  vessel  was  in  distress,  the  owners  without 
reditt  ^^^  ^  pledge  of  the  property  consequently  necessary,  the  cir- 
j0staDceB  would  seem  to  show,  very  plainly,  that  no  such  necessity 
^jgted.  Not  only  was  the  vessel  in  a  familiar  port,  but  so  near  home 
tb»t  she  had  only  to  cross  the  river  to  get  there.  Nothing  stood  in  the 
vray  ot  her  doing  this ;  nor  is  there  anything  to  indicate  that  the  repairs 
and  supplies  could  not  have  thus  been  obtained  on  the  usual  credit  in 
Bocb  cases.  There  was  nothing,  therefore,  in  the  situation  to  demand 
a  pledge  of  the  vessel,  and  consequently  nothing  to  repel  the  pre- 
gQ0iption  of  credit  to  the  owners  alone.  That  the  account  is  charged 
to  the  vessel  is  unimportant.  This  was  doubtless  the  result  of  busi- 
ness habit.  Nor  is  it  important  that  the  libelant  may  have  con- 
templated a  lien.  What  he  contemplated,  without  expressing  to  the 
owners,  does  not  affect  the  latter.  It  is  quite  probable,  notwithstand- 
ing what  Mr.  Parker  says,  that  a  pledge  was  not  thought  of  by 
any  one.  In  any  view,  it  was  clearly  unnecessary  to  the  libelant's 
safety.  Why,  then,  should  it  have  been  thought  of?  Under  the 
laws  of  Pennsylvania  the  libelant  was  entitled  to  bold  the  vessel 
until  paid,  and  the  existence  of  this  statute  accounts  for  the  habit  ot 
charging  referred  to.  The  omission  to  hold  the  vessel  under  this 
statute,  which  afforded  an  ample,  simple,  and  entirely  certain  security 
and  remedy,  indicates  quite  clearly  that  the  credit  of  the  owners  alone 
was  relied  upon;  that  an  admiralty  pledge  was  not  thought  of.  The 
vessel  was  not,  therefore,  in  my  judgment,  subject  to  a  lien.  .  ;  r 

If  she  was,  however,  I  think  it  was  discharged  by  the  subsequent 
sheriff's  sale.    The  acceptance  of  a  note  or  other  similar  obligatisn 
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for  the  claim,  would  not  have  worked  this  result.  Whether  proceed- 
ing to  judgment  for  it  would,  has  been  doubted  in  a  similar  case. 
The  Kalorama,  10  WaU.  219.  A  saU,  however,  of  the  vessel,  is  quite 
a  different  thing.  I  can  recall  no  instance  in  which  a  creditor  may 
sell  bis  debtor's  property  a  second  time  for  the  same  debt.  He  in- 
vites the  public  to  purchase,  proposing  to  take  the  proceeds  while  the 
purchaser  takes  the  property.  How  can  he  afterwards,  in  effect, 
claim  the  property  also  *?  It  seems  to  me  that  no  authority  for  this 
proposition  can  be  needed.  Probably  no  direct  authority  exists;  for 
it  is  unlikely  that  such  a  question  has  arisen.  The  instances  most 
nearly  analogous  are  those  of  mortgage  and  mechanic's  lien  creditors 
who  sell  the  property  bound,  on  judgment  subsequently  obtained, 
without  reference  to  the  lien,  for  the  same  debt;  where  it  is  held  that 
the  sale  discharges  the  lien,  though  the  debt  may  remain  unpaid. 
Somewhat  similar  is  the  case  of  a  vendor  who  holds  the  legal  title  as 
security  for  purchase  money,  and  sells  the  land  on  a  judgment  ob- 
tained for  the  same  debt.  Although  the  proceeds  may  be  insufficient 
to  pay  him,  his  hold  upon  the  land  is  gone. 


The  City  of  Alexahdbia.* 

Veoa  and  others  v.  The  Citt  of  Alexandbu. 

{CireuU  Court,  8.  D.  New  York.    July  16, 1886.) 

OABBrERB  — Of  Goods  by  Vessel — Dahaoe  to  Caboo — LrABrLmr  o»  Vesski. 
FOR  Nkoi.ioencb  of  Ltqhtkr — Adthoritt  to  Bind  Vessel. 

A  vessel  may  be  bound  for  the  safe  carriage  of  cargo  before  it  is  actnally 
laden  on  board.  Authorit3'  to  accept  delivery  for  and  to  bind  the  vessel  may  be 
conferred  by  an  express  grant,  or  tne  conduct  and  relations  of  thepartiesmay 
establish  such  an  apparent  authority  that  the  carrier  will  be  estopped  from 
denying  its  existence  to  a  shipper  who  has  been  misled  thereby. 

Appeal  from  the  district  court  for  the  Southern  district  of  New  York. 
Reported  23  Fed.  Rep.  826. 

Libel  in  rem  by  a  shipper,  for  damage  to  cargo  while  being  trans- 
ported in  lighter  to  the  vessel'^  anchorage.  The  issue  involved  two 
questions:  (1)  Whether  the  accident  was  occasioned  by  the  negli- 
gence of  the  lighter,  or  by  perils  of  the  sea;  (2)  whether  the  steam- 
ship was  responsible  for  the  negligence  of  the  lighter. 

Butler,  Stillman  dt  Hubbard,  for  Vega  and  others. 

A.  Oldrian  Laller,  for  the  City  of  Alexandria. 

Wallace,  J.  The  libelant's  tobacco  was  injured  while  being  car- 
ried from  the  Gaballeria  wharf,  Havana,  to  the  steam-ship,  on  a 

'Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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lighter  belonging  to  Mendez  &  Go.  The  questioDB  in  oontroversy 
are — First,  whether  the  accident  \f  as  occasioned  by  the  negligence  of 
the  lighter,  or  by  a  peril  of  the  sea;  and,  secondly,  whether  the  steam- 
ship is  responsible  for  the  negligence  oL  the  lighter. 

As  to  the  first  question,  the  case  for  the  libelants  is  so  plain  as  to 
be  almost  free  from  doubt.  Three  hundred  and  ninety-nine  bales  of 
tobacco,  yery  dry  and  slippery,  were  taken  on  the  lighter,  to  be  car- 
ried about  a  half  mile,  this  being  the  distance  from  the  wharf  to  the 
steam-ship,  which  was  then  lying  in  the  harbor.  They  were  piled  in 
six  tiers,  three  of  which  were  above  the  gunwale,  and  extended  eight 
or  nine  feet  above,  and  were  wholly  unprotected.  As  the  lighter  pro- 
ceeded under  sail  she  encountered  a  slight  puff  of  wind,  which  oaused 
her  to  careen  slightly,  and  86  bales  slipped  off  into  the  water.  The 
fact  that  nearly  a  quarter  of  the  cargo  slid  off  into  the  sea,  when  the 
lighter  "only  tipped  a  little,"  (to  quote  the  testimony  of  one  of  her 
owners,)  is  of  itself  enough  to  indicate  that  there  was  negligence  of 
the  rankest  kind,  either  in  patting  on  board  much  more  cargo  than 
could  be  safely  carried  on  the  lighter,  or  in  failing  to  protect  the  bales 
by  proper  lashing.  An  attempt  is  made,  in  defense  of  those  in  charge 
of  the  lighter,  to  show  that  the  cargo  was  loaded  in  the  customary 
way  practiced  in  Havana  as  to  quantity,  and  as  to  the  means  for  secur- 
ing the  cargo.  This  defense  succeeded  in  the  district  court,  no  evi- 
dence having  been  introduced  there  on  the  part  of  the  libelants  to 
controvert  the  alleged  usage.  If  this  usage  were  shown  to  prevail,  it 
would  prove  that  the  lightermen  of  Havana  are  habitually  careless 
and  reckless  in  the  conduct  of  their  business ;  and  it  would  seem  in- 
credible that  an  intelligent  community  would  tolerate,  much  less 
sanction,  as  an  established  usage,  the  practice  of  loading  valuable 
cargoes  in  such  a  way  that  whenever  the  vessel  meets  a  passing  breeze 
a  large  part  of  the  cargo  is  liable  to  be  lost  overboard.  Slight  evi- 
dence ought  to  suffice  to  overthrow  the  existence  of  such  a  usage. 

Evidence  has  been  introduced  upon  this  appeal  which  satisfactorily 
shows  that  the  cargo  was  piled  upon  the  lighter  excfiessively  high ; 
that,  in  such  a  trim,  it  could  only  be  transported  safely  by  a  lighter 
not  under  sail,  but  in  tow  of  a  tug;  and  that  it  is  customary  at 
Havana  to  protect  such  a  cargo  by  lashing  the  bales  to  the  lighter. 

The  more  debatable  question  is  whether  the  lighter,  while  trans- 
porting the  libelants'  tobacco,  was  in  the  service  of  the  steam-ship, 
BO  that  delivery  of  the  cargo  to  the  lighter  was  a  delivery  to  the 
steamer.  The  libel  alleges  that  the  libelants,  on  the  tenth  day  of 
March,  1882,  caused  399  bales  of  tobacco  to  be  delivered  to  the 
steamer  at  Havana,  for  transportation  to  the  port  of  New  York,  in 
good  order  and  condition ;  that  thereafter  the  steamer  issued ,  a  bill 
of  lading  to  the  libelants,  agreeing  to  convey  the  tobacco  to  the  city  of 
New  York,  and  deliver  it  to  the  libelants  in  like  good  order  and  con- 
dition; and  that  there  was  a  breach  of  the  agreement,  in  that  86  of 
these  bales  were  thereafter  delivered  to  the  libelants  in  a  damaged, 
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and  nearly  worthless,  condition.  The  answer  admits  that  while  the 
steamer  was  lying  in  the  port  at  Havana  there  were  delivered  to  the 
said  steamer,  for  transportation  to  New  York,  399  bales  of  tobacco, 
and  that  thereafter  the  agents  of  the  steamer  issued,  on  behalf  of  the 
steamer,  a  bill  of  lading  therefor,  to  which  reference  is  made  for  the 
contents  thereof.  The  answer  then  alleges,  affirmatively,  that  before 
the  tobacco  was  delivered  to  said  steamer,  and  while  the  same  was 
in  transit  from  the  shore  to  the  steamer,  86  bales  were  damaged  by 
a  peril  of  the  sea,  or  otherwise,  and  that  thereafter  the  bill  of  lading 
referred  to  was  delivered,  in  which,  by  an  oversight  or  mistake,  the 
injury  to  said  86  bales  was  not  specified,  and  that  this  fact  was 
known  to  the  libelants  when  they  received  the  bill  of  lading. 

The  proofs  show  that  on  the  morning  of  March  10, 1882,  the  libel- 
ants, through  their  agent  at  Havana,  applied  at  the  office  of  Todd, 
Hidalgo  &  Co.,  the  agents  for  the  owners  of  the  line  of  steam-ships 
of  which  the  City  of  Alexandria  was  one,  for  transportation  of  399 
bales  of  tobacco  to  New  York.  The  steamers  of  the  line  never  come 
up  to  the  wharves  of  Havana,  bat  lie  at  anchor  about  half  a  mile  from 
the  Gaballeria  wharf,  and  all  merchandise  is  taken  to  them  by  lighters. 
Persons  desiring  to  make  shipment  by  the  line  apply  at  the  office  of 
the  agents,  and  the  agents,  if  the  application  is  assented  to,  issue  to 
the  shipper  a  shipping  order,  consisting  of  two  parts, — one  part  con- 
taining an  order  addressed  to  the  purser  of  the  ste&mer  to  receive  the 
goods,  the  other  containing  a  form  of  receipt  to  be  signed  by  him 
upon  receiving  the  goods.  Mr.  Todd,  of  Todd,  Hidalgo  &  Co.,  was  a 
partner  at  the  time,  and  had  been  for  many  years,  of  the  firm  of 
Mendez  &  Co.,  which  firm  was  the  owner  of  a  large  nuniber  of  light- 
ers. For  several  years  it  bad  been  the  course  of  business  between 
shippers  at  Havana  (including  the  libelants)  and  the  agents  for  the 
steam-ship  line  for  the  shippers  to  deliver  the  shipping  orders  received 
from  Todd,  Hidalgo  &  Co.  to  Mendez  &  Co.,  or  their  employes,  and 
Meudez  &  Co.  would  sign  the  receipt  part  of  the  order,  and  deliver  it 
to  the  shipper,  who  thereupon,  after  delivering  it  to  Todd,  Hidalgo  & 
€o.,  would  receive  from  them  a  bill  of  lading  in  behalf  of  the  steamer. 
Exceptionally,  shippers  would  send  their  merchandise  on  board  the 
steamers  by  lighters  other  than  those  of  Mendez  &  Co.,  but  Mendez 
&  Co.  seemed  to  have  been  understood  by  the  mercantile  community 
at  Havana  to  be  the  recognized  lighterers  of  the  steam-ship  company, 
and  the  libelants  had  uniformly  caused  their  goods  to  be  delivered  to 
them.  The  lighterers  at  Havana  have  a  uniform  tariff  of  rates,  and 
it  was  customary  for  the  steam-ship  company,  when  merchandise  was 
delivered  to  their  steamers  by  Mendez  &  Co.,  if  lighterage  had  not 
been  paid  by  the  shipper,  to  pay  the  lighterage,  and  add  it  as  a  dis- 
tinct item  to  the  charges  to  be  collected  with  the  freight  of  the  con- 
signee. 

On  the  occasion  in  question  the  agent  for  the  libelants,  after  re- 
ceiving the  shipping  order,  caused  it  to  be  delivered  to  Mendez  & 
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Col,  and  Mendez  &  Co.  signed  the  receipt,  and  it  was  delivered  to  the 
libelants'  agent.  This  receipt  acknowledged  the  reception  on  board 
the  City  of  Alexandria  of  the  399  bales  of  tobacco  in  good  order  and 
condition.  While  the  tobacco  was  being  transported  by  the  lighter 
from  the  wharf  to  the  steamer  the  86  bales  were  damaged  in  the 
manner  which  has  been  stated.  The  same  afternoon  the  agent  of 
the  libelants  was  notified  of  the  accident.  -  The  next  morning  he 
called  on  Todd,  Hidalgo  &  Co.  They  claimed  the  loss  occurred  by  a 
peril  of  the  sea,  and  that  the  libelants  could  recover  the  loss  of  the 
insarers  of  the  cargo.  They  proposed  to  give  the  libelants  a  clean 
bill  of  lading  for  the  399  bales,  and  to  assist  them  in  obtaining  pay- 
ment from  the  underwriters.  The  libelants'  agent  insisted  that  the 
libelant  Bbonld  be  compensated  for  the  loss,  but  consented  to  make  a 
claim  against  the  Switzerland  Marine  Insurance  Company,  the,  un- 
derwriters.  Under  these  circumstances  Todd,  Hidalgo  &  Co.  executed 
the  bin  of  lading  referred  to  in  the  libel  and  answer,  acknowledging 
the  receipt  of  399  bales  upon  the  steam-ship  in  good  order,  and  un- 
dertaking to  deliver  the  same  to  the  libelants  at  New  York.  The 
libelants  did  not  pay  the  lighterage.  Nothing  was  said  about  it  by 
any  of  the  parties,  and  the  amount  was  added  to  the  freight  by  the 
agents  for  the  steamer  on  the  bill  of  lading,  in  the  customary  way. 
Upon  the  arrival  of  the  steamer  in  New  York  the.  libelants,  with  the 
participation  of  the  owners  of  the  steam-ship,  made  a  claim  against 
the  insurers.  There  was  no  representation,  however,  that  the  loss 
occurred  after  the  tobacco  bad  been  actually  put  on  board  the  steamer, 
but  the  fact  that  the  tobacco  was  injured  by  failing  overboard  while 
on  the  lighter  was  stated  to  the  insurers.  The  insurers  repudiated 
liability  for  the  loss.     Thereupon  this  suit  was  brought. 

If  the  delivery  of  the  tobacco  to  the  lighter  was  equivalent  to  a  de- 
livery to  the  owners  of  the  steamer,  the  steamer  is  liable  in  rem,  not- 
withstanding the  loss  occurred  before  the  tobacco  was  actually  laden 
on  board.  This  proposition  is  not  open  to  discussion,  upon  the  au- 
thority of  Bulkley  v.  Naumkeag  Steam  Cotton  Co.,  24  How.  386.  The 
only  distinction  in  the  facts  between  that  case  and  this  is  that  there 
the  lighter  was  employed  by  the  master  of  the  vessel  to  transport  the 
goods  to  the  vessel  from  the  wharf.  ■  The  loss  took  place  by  an  ex- 
plosion on  the  lighter,  which  threw  the  goods  into  the  water,  and  sub- 
sequently the  master  of  the  vessel,  with  knowledge  of  the  facts,  signed  a 
clean  bill  of  lading  for  the  whole  quantity  of  goods.  The  supreme 
court  held  that  the  vessel  was  bound  from  the  time  of  the  delivery  of 
the  goods  by  the  shipper  and  acceptance  by  the  master;  that  the  de- 
livery to  the  lightermen  was  a  delivery  to  the  master;  that  the  trans- 
portation by  the  lighter  to  the- ship  was  the  commencement  of  the 
voyage  in  execution  of  the  contract  the  same  in  law  as  if  the  goods 
had  been  placed  on  board  the  ship  instead  of  the  lighter ;  and  that 
the  lighter  was  simply  a  substitute  for  the  ship  for  this  portion  of  the 
service. 
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Inasmuch  as  the  master  is  but  the  agent  for  the  owner  of  the  ves- 
eel,  this  case  cannot  be  distinguished  from  the  case  cited,  if  the  own- 
ers  themselves  authorized  the  libelants  to  deliver  their  goods  to  the 
lighters  of  Mendez  &  Co.,  and  have  treated  such  a  delivery  as  a  de- 
livery to  their  steamer.  It  is  to  be  observed,  not  only  that  for  many 
years  the  owners,  through  their  agents,  Todd,  Hidalgo  &  Co.,  have 
allowed  Mendez  &  Co.  to  receive  goods  from  shippers,  to  be  taken  by 
lighters  to  the  steam-ships,  and  sign  receipts  representing  the  goods 
as  actually  received  by  the  steam-ships,  but  they  have  also  allowed 
their  agents  to  give  bills  of  lading  as  though  the  goods  were  actually 
on  board  a  specified  steam-ship,  although  they  were  only  in  the  cus- 
tody of  Mendez  &  Co.,  as  lightermen.  To  such  an  extent  has  this 
practice  been  permitted  to  prevail  as  to  give  rise  to  a  general  under- 
standing on'  the  part  of  shippers  dealing  with  them  at  Havana  that 
Mendez  &  Co.  were  the  authorized  lightermen  for  the  steam-ship  line, 
and  that  goods  delivered  to  them  were  in  the  custody  of  the  steam- 
ship by  which  they  were  to  be  transported.  Under  such  circumstances 
it  would  seem  to  be  immaterial  whether  the  lightermen  were  acting 
for  the  owners  under  any  distinct  arrangement  with  them,  or  whether 
the  owners  had  any  pecuniary  interest  in  the  business  of  the  lighter. 
It  suffices  that  the  owners  held  out  Mendez  &  Co.  to  the  public  as 
intrusted  with  authority  by  them  to  accept  the  delivery  of  goods,  and 
receipt  for  the  goods  in  behalf  of  the  steam-ships,  and  as  to  those 
who,  like  the  libelants,  acted  upon  the  faith  of  such  apparent 
authority,  the  owners  are  estopped  from  disputing  the  existence  of 
the  authority  exercised.  It  would  not  seem  doubtful  that  after  a 
shipper  bad  delivered  goods  to  Mendez  &  Co.,  pursuant  to  a  con- 
tract with  Todd,  Hidalgo  &  Co.,  for  their  transportation  by  a  par- 
ticular steamer;  had  received  a  receipt  from  Mendez  &  Co.  in  behalf 
of  the  steamer;  had  presented  that  receipt  to  Todd,  Hidalgo  &  Co., 
and  received  a  bill  of  lading  in  behalf  of  the  steamer, — there  would 
be  a  lien  upon  the  goods  for  freight  in  favor  of  the  steamer,  although 
the  goods  had  not  actually  been  put  on  board.  They  could  not  be 
heard  to  say  that  they  had  not  parted  with  the  custody  of  their  goods, 
and  delivered  them  in  part  performance  of  the  contract  for  trans- 
portation to  the  steam-ship.  If  so,  reciprocally,  there  would  be  a 
lien  against  the  vessel  in  behalf  of  the  shipper  for  the  privileges  of 
the  contract. 

The  special  circumstances  of  the  present  case  fortify  the  position 
of  the  libelants,  and  place  their  rights  upon  a  sound  foundation. 
After  all  the  facts  were  known,  the  agents  for  the  owners  recognized 
the  delivery  of  the  tobacco  to  the  lightermen  as  a  delivery  to  the 
steam-ship,  by  signing  the  bill  of  lading.  The  answer  does  not 
challenge  the  authority  of  Todd,  Hidalgo  &  Co.  to  sign  a  clean  bill 
of  lading,  but  the  owners,  having  fall  knowledge  of  the  facts  when 
iueir  answer  was  interposed,  assert,  in  substance,  that  the  contract 
is  not  obligatory,  because  it  was  made  by  their  agents  through  over* 
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eight  or  misiakd,  before  the  tobacco  \ras  delivered  to  the  Reamer. 
Their  position  upon  the  record  is  a  ratification  of  the  conduct  of 
their  agents,  because  thej  do  not  attempt  to  repudiate  their  acts,  bat 
seek  to  excuse  them  by  a  falsehood. 

The  libelants  are  entitled  to  a  decree,  with  costs  of  this  court,  and 
of  the  district  court.  Their  loss  seems  to  have  been  estimated  in  the 
sum  of  $4,669,  upon  an  appraisal  made  by  the  underwriters.  If  a 
decree  for  this  sum,  with  interest,  is  not  satisfactory  to  either  party, 
there  will  be  a  reference  to  a  commissioner  to  assess  damages. 


Tbb  Citt  07  Mszioo.    (GuBTis  and  others,  intervening,  etc.) 

(Dittriet  Court,  D.  Florida.    April  19, 1886.) 

1.  Seamen— 'WAOBfr—LBAvnfo  Vessbi/— Forfeiture. 

Wases  are  not  liattle  to  forfeiture  for  leaving  a  vessel,  by  direction  of  a 
consular  agent,  on  account  of  a  report  made  by  tbem  as  to  the  character  of 
the  voyage,  and  protest  against  proceeding. 

2.  Same — Acts  o»  Consdi.. 

Seamen  cannot  bo  held  responsible  for  the  action  of  a  consul  when  they 
have  truly  reported  the  facts  of  a  case,  although  the  final  decision  may  not 
sustain  his  action. 
8.  Same — Illegal  Votaoe — Kkowledctb  of  SsAittEK. 

Where  seamen  have  been  ignorant  of  the  character  of  an  illegal  voyage, 
and  innocent  of  knowingly  participating  in  the  wrong,  their  wages  will  be 
paid,  although  the  vessel  may  be  forfeited. 

Forfeiture.    Petitioners  in  person. 

G.  Bowne  Patterton,  for  the  City  of  Mexico. 

L.  W.  Bethel,  Dist.  Atty.,  for  the  United  States. 

Locke,  J.  This  vessel  being  libeled  for  forfeiture,  and  in  charge 
of  the  marshal,  and  the  time  for  which  the  crew  had  shipped  having 
expired,  they  have  intervened  by  petition  for  their  wages;  and,  al- 
though the  main  case  has  not  been  heard,  it  is  deemed  important  that 
the  qaestion  should  be  determined  without  delay. 

It  is  admitted  that  the  petitioners  shipped  at  the  dates  and  the 
rates  of  wages  alleged,  but  it  is  claimed,  in  defense,  that  the  vessel 
was  proceeding  upon  a  legitimate  voyage,  and  it  was  but  the  unfounded 
timidity  and  suspicions  of  the  crew  that  caused  them  to  make  such 
representations  to  the  consul  at  St.  Andrews  and  give  such  evi- 
dence,  as  led  to  the  seizure  of  the  veasel.  It  is  also  charged  that 
they  deserted  the  ship,  and  refused  to  proceed  after  she  bad  cleared 
for  Kingston,  and  was  about  to  continue  the  voyage;  that  since  they 
left  the  ship  they  have  rendered  no  beneficial  service  to  the  owners, 
nor  has  it  been  in  their  power  to  discharge  them,  as  the  master  lias 
been  under  arrest,  and  the  ship  in  charge  of  officers  of  the  govern- 
ment. 
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The  evidence  shows  that  the  crew,  being  satisfied  by  the  declara- 
tions, conversations,  and  conduct  of  the  passengers  on  board,  and 
the  control  they  had  over  the  vessel,  that  they  were  engaged  in  an 
illegal  voyage,  made  a  formal  protest  to  the  consular  agent  at  Ht. 
Andrews  against  proceeding,  who  ordered  them  ashore,  and  an  in- 
vestigation was  had,  under  oath,  before  the  consul,  which  resulted 
in  the  crew's  being  sent  on  board  again,  and  his  advising  the  seizure 
of  the  vessel,  which  was  made,  and  she  brought  into  port,  and  libeled 
for  forfeiture.  Upon  her  arrival  she  was  placed  in  quarantine,  where 
she  was  detained  some  time,  since  which  the  petitioners  have  re* 
maihed  on  board  attending  to  their  regular  duties. 

The  ancient  maxim  that  "freight  is  the  mother  of  wages"  does  not 
hold  good  to  the  extent  that  the  pay  of  the  seamen  should  depend 
upon  the  profits  of  the  voyage,  nor  the  benefits  arising  to  the  owners. 
Where  the  contract  of  shipment  and  performance  of  the  service  is 
proven,  it  is  for  the  claimants  of  the  vessel  to  show  that  the  wages 
were  never  earned,  or  were  forfeited.  A  desertion,  to  forfeit  wages, 
must  be  unjustifiable  and  inexcusable.  It  must  be  a  voluntary,  in- 
tentional abandonment  of  the  vessel,  and  so  adjudged  by  the  master, 
and  entered  in  the  log-book.  There  appears  no  such  desertion  in 
this  case;  the  leaving  of  the  vessel  was  upon  the  advice,  and  by  the 
direction  or  order,  of  the  consul.  It  is  the  duty  of  consuls  and  con- 
sular agents  to  listen  to  complaints  of  seamen,  and,  when  they  appear 
reasonable,  investigate  them,  and  take  such  action  as  the  case  may 
demand.  After  the  matter  has  been  fairly  submitted  to  a  consul, 
and  the  facts  truthfully  stated,  public  policy  forbids  that  a  seaman 
should  be  held  responsible  by  the  forfeiture  of  his  wages  if,  upon  a 
final  hearing,  the  decision  of  the  consul  should  not  be  sustained; 
especially  where  the  vessel  is  charged  with  a  violation  of  law  in  pro- 
ceeding on  an  illegal  voyage.  In  order  to  justify  the  granting  of 
wages  as  against  a  forfeiture,  in  such  a  case,  the  seaman  mast  be 
ignorant  of  the  character  of  the  voyage,  and  innocent  of  any  partici- 
pation in  the  wrong;  and  be  cannot  be  held  accountable  for  the 
positive  correctness  of  his  surmises  or  suspicions  before  he  can  make 
them  iinown  to  the  officer  whom  it  is  his  duty  to  inform.  In  tiiis 
case  the  seamen's  wages  can  neither  depend  upon  the  earnings  of  the 
voyage,  nor  upon  the  propriety  of  the  action  of  the  consul  and  seizing 
officer,  even  if  the  facts  should  be  considered  insufficient  to  justify  a 
forfeiture.  The  payment  of  wages  must  be  considered  as  a  portion 
of  the  damages  necessarily  attendant  upon  the  seizure,  the  settle- 
ment of  which  will  depend  npon  the  final  determination  of  the  main 
case.  When  the  seamen  are  ignorant  of  the  character  of  the  voyage, 
and  innocent  of  any  illegal  participation  in  it,  although  the  vessel 
may  be  liable  to  forfeiture,  their  wages  will  be  paid  in  preference  to 
the  claim  of  the  government. 

Let  judgment  be  entered  for  the  amounts  proven. 
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Levy,  Jr.,  v.  City  op'Shrbvepobt.  Hackett  v.  Same.  Leonabd  v. 
Same.  Hoban  v.  Saub.  McWilliahs  v.  Same.  Hebolb  v.  Same. 
Buokneb  V.  Same.  Geagakd  ».  Same.  Fokd  i^.  Same.  Carter  ». 
Same.  Parsons  v.  Saub.  Bobinbon  v.  Same.  Houibs  v.  Saub. 
Bioos  V.  Same.     Harris  v.  Same.     Hicks  v.  Same. 

iCireuii  Court.  W.  D.  LouitiatM.    Febraarr  10, 1886.) 

1.  CooBTS — Uhitkd  States  CiRcnrr  Courts — Jorisdictios  —  OBtiOATroN  of 

Contracts — CoiisTiTnTioN  of  Louisiana,  Art.  209. 

Where  the  complainants  brought  suit  in  the  United  States  circuit  court, 
alleging  that  article  200  of  the  Louisiana  constitution,  limiting  municipal  tax- 
ation for  all  purposes  to  10  mills  on  the  dollar  of  valuation,  rendered  it  im- 
possible for  a  city  to  raise  sufficient  money  by  taxation,  beyond  its  alimony, 
to  pay  the  indebtedness  on  certain  bonds  issued  before  the  adoption  of  said 
article,  and  asked  the  court,  therefore,  to  declare  said  article  null  and  void,  as 
conflicting  with  that  provision  of  the  constitution  of  the  United  States  which 
forbids  states  from  passing  laws  impairing  the  obligation  of  contracts,  held, 
that  the  United  States  circuit  court  had  not  jurisdiction  of  the  case  until  it 
had  been  judicially  determined  that  the  complainants  had  demands  which 
they  were  entitled  to  enforce  against  the  city,  and  that  article  209  of  the  con- 
stitution of  Louisiana  stood  in  the  way  of  such  enforcement. 

2.  Judgment — Method  or  Enforcing  Fixed  by  Law — United  States  Coubw. 

The  methods  and  remedies  for  the  enforcement  of  judgments  rendered  in 
suits  at  law  in  the  courts  of  the  United  States  are  fixed  by  law,  and  cannot  be 
affected  by  the  opinion  of  a  judge  and  jury  injected  into  a  judgment. 

3.  United  States  Courts— Jurisdiction — Question  of. 

Where  a  suit  is  brought  in  the  circuit  court  of  the  Urtited  States  between 
citizens  of  the  same  state,  as  a  suit  "arising  under  the  constitution  or  laws 
of  the  United  States, "  the  case  must  show  a  question  that  does  arise,  or  will 
necessarily  arise,  under  the  constitution  or  laws  of  the  United  States,  and  not 
one  that  may  or  may  not  arise. 

The  above  oases  are  submitted  to  the  circuit  judge  as  alike  in  all 
particulars,  the  judgment  in  one  to  be  the  judgment  in  all,  and  ex* 
ceptions  and  answers  and  agreed  statement  of  facts  are  the  same  in 
all. 

The  following  is  a  sample  petition,  to-wit : 

The  petition  of 'Simon  Ivevy,  a  resident  of  Caddo  parish,  Louisiana,  with 
respect,  represents  that  the  city  of  Shreveport,  h  municipal  corporation, 
created  by  the  state  of  Louisiana,  situated  in  the  parish  of  Caddo,  in  said  state 
of  Louisiana,  in  the  Western  district  of  Louisiana,  and  within  the  jurisdic- 
tinii  of  this  court,  is  justly  indebted  to  him  in  tlie  sum  of  $1,000,  with  8  per 
cent,  per  annum  interest  thereon,  from  the  first  day  of  October,  A.  D.  1869, 
until  paid,  for  this,  viz.: 

On  tlie  third  day  of  June,  A.  D.  1869,  the  said  city,  in  order  to  raise  means 
for  making  improvements  upon  its  streets,  wharves,  etc.,  through  its  council, 
enacted  an  ordinance  providing  for  the  issuance  of  200  bonds  of  oaid  city, 
each  for  the  sura  of  S1,000.  bearing  interest  at  the  rate  of  8  per  cent,  per  an- 
num, payable  to  bearer,  10  years  after  date;  and  also  providing  for  levying 
and  collecting  annually  a  tax  sufficient  to  pay  the  interest  on  said  bonds;  and 
also  for  a  sinking  fund  out  of  which  to  pay  said  bonds  as  they  matured, — all 
of  which  will  be  seen,  by  reference  to  an  authentic  copy  of  said  ordinance 
hereto  annexed  as  part  hereof,  marked  "A."  Petitioner  avers  that  there- 
upon said  bonds  were  engraved,  prepared,  and  signed  by  officers  of  said  city, 
in  accordance  with  the  requirements  of  said  ordinance. 

Petitioner  avers,  further,  tliat  subsequently,  and  by  various  onlinances  of 
v.28F.no.4— 14 
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its  council,  said  city  provided  for  the  improTement  of  its  streets,  avenues, 
wharves,  etc.,  and  particularly  for  the  improvement  of  Commerce)  Milam, 
Crockett,  and  Texas  streets,  and  Texas  avenue,  and  of  the  wharf  of  said  city; 
and  entered  into  contract  with  sundry  persons,  among  others,  M.  Baer,  Will- 
iam Robson,  D.  J.  Elder,  the  Shreveport  City  Kailroad  Company,  and  with 
various  ot!ier  citizens  and  property  holders  of  said  city,  to  have  said  improve- 
ments made  at  a  stipulated  price, — all  of  which  is  shown  by  authentic  copies 
of  said  ordinances  and  contracts  hereto  annexed  as  part  hereof,  marked 
•*  ♦  ♦.  Petitioner  avers  the  improvement  and  work  so  contracted  for  were 
made  and  were  done  by  said  contractors,  were  accepted  by  said  city,  inured 
greatly  to  its  benefit,  and  were  well  worth  the  amount  which  the  said  city 
had  bound  itself  to  pay  therefor. 

Petitioner  avers,  further,  that  the  said  city,  in  evidence  of  its  indebtedness 
for  the  said  work  and  improvements,  so  as  aforesaid  done  and  made,  issued 
and  gave  to  the  said  M.  Baer,  William  Kobson,  D.  J.  Elder,  and  to  sundry 
other  citizens  of  Shreveport,  a  number  of  said  bonds,  so  as  aforesaid  author- 
ized by  the  ordinance  of  June  8,  1869;  and,  among  others,  bond  No. , 

which  is  hereto  annexed  and  made  part  hereof.  Petitioner  avers,  further, 
that  he  acquired  said  bond  from  M.  B.  Baer  (to  whom  same  was  issued)  be- 
fore maturity,  and  for  a  valuable  consideration;  that  for  several  years  said 
city  paid  to  said  Baer,  and  to  your  petitioner,  the  interest  due  thereon,  and 
by  many  ordinances  repeatedly  recognized  its  indebtedness  to  him,  petitioner. 
He  alleges,  further,  that  the  said  city  has  failed  and  refused  to  pay  its  in- 
debtedness as  evidenced  by  said  bond,  and  remains  indebted  for  the  work 
done  by  said  Baer,  as  hereinbefore  set  forth,  and  that  petitioner  is  subrogated 
to  all  the  rights  and  actions  of  said  Baer  against  said  city.  Petitioner  alleges 
that  all  ordinances  and  contracts  of  the  city  hereinbefore  referred  to  were 
legally  and  properly  passed  and  entered  into  after  full  compliance  with  all  re- 
quirements of  law.  Petitioner  further  alleges  that  the  obligation  of  the  said 
city  to  pay  its  indebtedness,  as  hereinbefore  set  forth,  was  confirmed  by  the 
chartera  of  said  city,  granted  by  the  state  of  Louisiana,  A.  D.  1871  and  A.  D. 
1878.    He  alleges  amicable  demand  in  vain. 

Petitioner  alleges,  further,  that  the  laws  of  the  state  of  Louisiana,  so  far 
as  same  had  any  bearing  on,  or  relation  to,  the  contract  hereinbefore  set  up, 
and  to  the  rights  and  obligations  therefrom  resulting,  were,  by  implication 
and  operation  of  law,  a  part  of  said  contracts;  and  there  was  an  implied  con- 
tract betwen  said  city  and  the  contractors  that,  in  the  event  of  a  failure  on 
the  part  of  the  city  to  comply  witli  the  terms  of  said  contracts,  the  obliga- 
tions thereof  might  be  judicially  enforced.  Petitioner  avers  that  the  law  of 
Louisiana,  at  the  date  of  the  contracts,  provided  adequate  remedy  foe  the  en- 
forcement of  all  right  thereunder  arising;  but  petitioner  aUeges  that  article 
209  of  the  constitution  of  Louisiana,  adopted  July  23, 1879,  has  impaired  the 
obligations  of  said  contracts,  by  destroying  all  remedies  for  the  enforcement 
of  same,  in  this,  viz.,  by  limiting  municipal  taxation  throughout  said  state, 
for  all  purposes  whatever,  to  10  mills  on  the  dollar  of  valuation. 

Petitioner  represents  that  the  assessed  valuation  of  all  property  subject  to 
tax  by  said  city  is  less  than  SI, 500,000;  that  the  tax  thereon,  as  limited  by 
said  article  209,  is  less  than  $15,000;  that  the  amount  which  the  city  is  au- 
thorized to  levy  for  license  tax  on  trades,  professions,  and  occupations  does 
not  exceed,  for  any  one  year,  the  sum  of  87,500;  that  the  said  city  has  no 
property  which  can  be  seized  under  execution,  and  no  revenues  except  such 
as  are  derived  from  taxation;  that  tlie  entire  revenues  of  said  city,  for  any 
one  year,  do  not  exceed  the  sum  of  #30,000,  an  amount  not  more  than  suffi- 
cient for  its  alimony,  and  which  must  be  appropriated  for  that  purpose;  and 
that,  in  consequence  of  said  constitutional  limitation,  if  same  be  valid  and 
operative,  no  means  exist  under  the  law  of  T^uisiana  by  which  said  city  can 
raise  funds  wherewith  to  pay,  or  be  compelled  to  pay,  its  past  debts. 
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Petitioner  alleges  said  article  209,  so  far  as  same  limits  municipal  taxation, 
is  as  to  him  nail  and  void,  t>ecause  it  violates  Ihe  constitution  of  the  United 
States,  which  prohibits  all  states  from  passing  any  law  impairing  the  obliga- 
tion of  contracts.  Petitioner  avers  he  is  entitled  to  have  said  article  209 
declared  null  and  void,  so  that  he  may  have  some  remedy  by  means  of  which 
to  compel  said  city  to  pay  its  indebtedness  to  him.  He  avers  that  the  case 
herein  presented  aiises  under  the  constitution  of  the  United  States,  and  that 
your  honorable  court  has  jurisdiction  thereof. 

The  premises  considered,  he  prays  that  the  city  of  Shreveport  be  cited  to 
answer  hereto;  that,  after  all  legal  notices  and  delays,  he  have  judgment 
against  said  city,  declaring  said  article  209  of  the  constitution  of  Louisiana 
violative  of  the  constitution  of  the  United  States,  null  and  void,  and  con- 
demning said  city  to  pay  him  the  sum  aud  interest  herein  claimed,  with 
costs.  He  prays  for  all  orders  and  decrees  necessary,  and  for  general  relief 
in  the  premisjss. 

Defendants  have  filed  several  speeial  pleas,  in  following  order: 
Plea  to  jurisdiotion;  motion  to  elect;  and  plea  of  prescription. 
A.  H.  Leonard,  for  plaintiffs. 
Alexander  di  Blanehard,  for  defendant. 

Bt  the  Court.  It  is  only  necessary  to  pass  aa  the  jarisdictional 
question.  The  exception  to  the  jurisdiction  raises  the  qaestion  whether 
the  alleged  conflict  of  article  209  of  the  Louisiana  oonstitntion  (lim- 
iting municipal  taxation  for  all  purposes  to  10  mills  on  the  dollar  of 
valoation)  with  the  constitution  of  the  United  States,  because  of  the 
impairment  of  contract  remedies  thai  plaintiffs  may  be  entitled  to,  is 
one  of  the  proper  issues  in  these  cases.  If  such  question  is  properly 
in  the  case,  then,  I  think,  there  is  no  doubt  that  the  case  is  one 
arising  under  the  constitution  of  the  United  States,  and  that  the 
court  has  jurisdiction.  "A  case,  in  law  or  equity,  consists  of  the 
right  of  one  party  as  well  as  of  the  other,  and  may,  properly,  be  said 
to  arise  under  the  constitution  or  a  law  of  the  United  States  when- 
ever its  correct  decision  depends  upon  either."  Railroad  Co.  v.  Mia- 
nasippi,  102  U.  S.  141.  "It  may  be  laid  down,  I  think,  aa  a  general 
principle,  that  when  a  case  necessarily  involves  a  question  arising 
under  the  constitution  and  laws  of  the  United  States,  and  cannot  be 
decided  without  deciding  that  question,  it  is  a  case  arising  under  said 
constitution  and  laws,  and  may  be  brought,  as  the  law  now  stands,  in 
the  circuit  court  of  the  United  States,  although  other  questions  may 
likewise  be  involved  which  might  be  tried  and  decided  in  the  state 
courts.?  ,  Justice  Bradlet,  dissenting,  in  HarteU  v.  Tilghman,  99  U. 
8.  .560.  Cn  fact,  this  position  is  well  settled,  and  no  longer  open  to 
dispute. 

The  present  cases,  however,  are  suits  necessarily  involving  indebt- 
edness, and  not  necessarily  involving  any  question  of  remedy.  li 
cannot  be  said  that  the  plaintiffs'  remedies  are  impaired  until  it  is  as- 
certained that  they  are  entitled  to  remedies,  and  what  those  remedies 
are.  The  plaintiffs  can  have  no  standing  to  attack  article  209  of  the 
constitution  of  Louisiana  until  it  has  been  judicially  determined  that 
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they  have  demands  which  they  are  entitled  to  enforce  against  the 
defendant  corporation,  and  it  is  then  found  that  said  article  stands 
in  the  way  of  such  enforcement.  As  well  might  a  creditor  be  en- 
titled to  bring  a  creditors'  bill  before  bo  has  obtained  judgment  and 
issued  execution.  There  may  be  some  similarity  between  this  case, 
as  made  by  the  petition  and  prayer,  and  the  revocatory  action  under 
the  Louisiana  Code;  but  the  present  case  is  one  wholly  at  law,  while 
it  is  well  settled  that  the  revocatory  action,  when  brought  in  the  courts 
of  the  United  States,  is  a  suit  in  equity.  Of  course,  if  article  209  of 
the  Louisiana  constitution  stands  in  the  way  of  plaintiffs'  obtaining 
the  fullest  relief  that  the  court  can  grant  in  these  present  cases,  the 
issue  is  properly  presented.  But,  in  addition  to  the  suggestion  al- 
ready made  that  the  plaintiffs  are  without  standing  or  interest  to 
attack  that  article,  it  seems  that  said  article  in  nowise  affects  the 
measure  of  relief  that  the  court  can  grant  if  the  law  and  the  evidence 
are  entirely  with  the  plaintiffs.  I  very  much  doubt  that  a  judgment 
in  this  case,  as  prayed  for,  "that  said  article  209  of  the  constitution 
of  Louisiana  is  violative  of  the  constitution  of  the  United  States,  null 
and  void,  and  condemning  said  city  to  pay  him  the  sum  and  interest 
herein  claimed,  with  costs,"  would  relieve  the  plaintiffs  from  issuing 
execution,  and  estop  the  city,  in  a  suit  brought  to  compel,  by  manda- 
mut,  the  levy  of  taxes  to  pay  said  judgment,  from  setting  op  that, 
under  said  article  209,  the  city  is  limited  in  the  amount  of  taxation. 
The  methods  and  remedies  for  the  enforcement  of  judgments  rendered 
in  suits  at  law  in  the  courts  of  the  United  States  are  fixed  by  law, 
and  cannot  be  affected  by  the  opinion  of  a  judge  and  jury  injected 
into  a  judgment,  which  opinion  would  certainly  bind  no  other  judge, 
nor  the  one  giving  the  opinion,  if  he  should  change  his  mind. 

But,  however  this  may  be,  all  the  court  can  determine  in  these 
cases  is  whether  or  not,  and  for  how  much,  judgment  shall  be  ren- 
dered ;  and  the  plaintiffs  cannot  force  in  an  issue  as  to  whether  the 
judgment,  if  rendered,  shall  be  executed  by  writ  ot  fieri  facias;  and 
non  constat,  but  that  the  judgment  if  rendered  will  be  paid  without 
either  remedy.  If  the  plaintiffs  can  force  an  issue  affecting  their 
remedy  in  case  they  obtain  judgments,  and  the  defendant  does  not 
pay,  under  article  209  ef  the  Louisiana  constitution,  and  so  confer 
jurisdiction  upon  the  United  States  court,  why  can  they  not  do  so 
also  under  article  204,  or  under  208,  of  the  same  constitution  ?  the 
first  of  which  articles  restricts  the  exercise  of  the  taxing  power  to 
certain  purposes, — and  paying  judgments  is  certainly  not  one  of  them, 
— and  the  latter  of  which  exempts  from  taxation  large  classes  of 
property  not  heretofore  exempt.  Non  eonsUU,  but  for  the  large  ex- 
emptions under  208,  the  10-mill  limitation  under  209  would  not  af- 
fect plaintiffs'  remedy.  If  the  plaintiffs'  pretensions  are  well  founded, 
there  would  seem  to  be  no  limit  to  the  cases  on  contracts  between 
citizens  of  the  same  state  in  which  the  federal  jurisdiction  may  be  in- 
voked. 
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In  Harlell  T.  Tilghman,  supra,  which  was  a  patent  suit,  wherein 
-the  complainant  alleged  his  patent,  a  contract  with  the  defendant  to 
use  the  invention,  a  violation  of  contract,  and  charging  infringe- 
ment, and  praying  for  an  injunction  for  an  account  and  damages,  the 
court  denied  the  right  of  the  complainant  to  bring  into  the  case  the 
question  of  infringement,  and  thus  confer  jurisdiction  on  United 
States  courts.  And,  as  we  have  seen,  Mr.  Justice  Bradley,  (with 
-whom  were  the  chief  justice  and  Mr.  Justice  Swaynb,)  dissenting  in 
favor  of  jurisdiction,  laid  down  the  principle  that  the  federal  question 
must  be  one  necessarily  involved,  and  one  that  required  to  be  decided 
in  deciding  the  case.  "A  cause  cannot  be  removed  from  a  state 
court  simply  because,  in  the  progress  of  the  litigation,  it  may  become 
necessary  to  give  a  construction  to  constitution  or  laws  of  the  United 
States.  The  decisionof  the  case  must  depend  upon  that  construction." 
Oold  Washing  d  Water  Co.  v.  Keyes,  96  U.  S.  199. 

In  Manhattan  Ry.  Co.  v.  City  of  New  York,  18  Fed.  Bep.  195,  which 
was  a  case  brought  to  enjoin  the  assessment  and  collection  of  certain 
taxes  on  the  alleged  ground  that  the  said  assessment  and  taxes  were 
levied  in  violation  of  the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  the  court  (Circuit  Judge  Wallace  presiding) 
says: 

"The  questions  which  the  controversy  raises  are  only  such  as  are  to  be 
solved  upon  the  general  principles  of  law  and  equity,  or  upon  the  statutory 
law  of  Ifew  York.  The  suit,  therefore,  is  not  one  arising  under  the  consti- 
tution or  laws  of  the  United  States,  and,  as  no  diversity  of  citizenship  exists 
between  the  parties,  this  court  cannot  decide  it"  "A  case  does  not  arise 
under  the  constitution  or  laws  of  the  United  States  unless  it  cannot  be  decided 
without  deciding  a  federal  question,  (Hartell  v.  Tilghman,  99  U.  S.  547;) 
or,  in  other  words,  unless  a  federal  law  is  a  necessiiry  ingredient  in  tlie  case, 
{Osbortte  v.  Bank  of  U.  S.,  9  Wheat.  738.)  Were  it  otherwise,  parties  could 
resort  to  the  jurisdiction  of  the  federal  courts  whenever  they  might  choose  to 
allege  in  a  bill  or  complaint  that  a  cause  of  action  is  founded  on  a  law  of 
congress,  and  the  court  would  be  called  on  to  determine  the  controversy,  al- 
though satisfied  that  such  an  allegation  was  a  delusion  or  a  sham." 

In  Mills  V.  Central  R.  Co.  of  N.J. ,  20  Fed.  Rep.  449,  it  was  held 
that  "a  defendant  will  not  be  allowed  to  transfer  a  case  from  the 
state  courts  to  the  United  States  courts  upon  the  bare  suggestion  of 
a  contingency  which  may  never  happen."  "It  is  not  enough  that  a 
question  may  arise  under  the  constitution  and  laws  of  the  United 
States."  Circuit  Judge  Sawyer  in  McFadden  v.  RoUnson,  22  Fed. 
Bep.  10.  "It  is  incumbent  on  the  courts  to  ascertain  whether,  not- 
withstanding some  of  the  averments  in  the  pleadings,  the  federal 
question  suggested  is  one  which  is  a  necessary  ingredient  in  the  case." 
Circait  Judge  Wallace  in  City  of  New  York  v.  Independent  Steam- 
bftat  Co.,  22  Fed.  Rep.  801. 

It  therefore  seems  to  me  to  be  clear,  npon  reason  and  authority, 
that  where  a  suit  is  brought  in  the  circuit  court  of  the  United  States 
between  citizens  of  the  same  state,  as  a  suit  "arising  under  the  con- 
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stitution  or  laws  of  the  United  States,"  the  case  mnst  show  a  ques- 
tion that  does  arise,  or  will  necessarily  arise,  under  the  constitution 
or  laws  of  the  United  States,  and  not  one  that  may  or  may  not  arise. 
The  question  of  force  and  effect  of  article  209  of  the  Louisiana  con- 
stitution,  as  impairing  any  right  of  plaintiffs  under  the  constitution 
of  the  United  States,  does  not  arise  in  this  case  necessarily,  and  may 
never  arise. 

Suppose  that  this  case,  on  the  hearing,  should  show  that  10  mills 
taxation  is  ample  to  pay  the  defendant's  alimony,  and,  in  addition, 
all  that  she  may  owe  plaintiffs,  where  is  the  federal  jurisdiction? 
Or,  if  plaintiffs  should  obtain  a  judgment,  and  the  defendant  should 
levy  a  su£Bcient  tax  without  suit,  or,  in  a  suit  for  a  mandamus  to  com- 
pel levy  of  tax  to  pay  judgment,  defendant  does  not  seek  to  shelter 
itself  under  the  limitations  of  said  article  209,  where,  then,  is  the 
federal  jurisdiction  ?  It  will  be  time  enough  for  the  court  and  the 
plaintiffs  to  cross  the  bridge  when  we  come  to  it. 

This  lengthy  opinion  has  been  deemed  proper  in  "what  seems  to  the 
court  to  be  a  very  plain  case,  not  needing  the  discussion  given  to  it, 
because  it  is  urged  that  the  case  of  Sawyer  v.  Concordia,  12  Fed.  Bep. 
754,  decided  in  June,  1882,  in  this  court,  (by  the  learned  and  logical 
judge  of  the  district  court  then  presiding,)  fully  sustains  and  supports 
the  pretensions  of  the  present  plaintiSd  as  to  the  jurisdiction  of  the 
court.  A  careful  examination  of  the  Sawyer  Case  shows  that  it  is 
clearly  distinguishable  from  the  present  oases.  Sawyer  claimed  a  con- 
tract with  the  parish  of  Concordia,  and  an  indebtedness  due  him  under 
the  contract,  and  that  act  69  of  1 869  entered  into  and  formed  part  of 
the  contract ;  that  act  69  provided,  substantially,  as  follows :  That 
the  judge  rendering  a  judgment  for  money  against  any  parish  shall  in 
the  same  decree  order  the  assessor  forthwith  to  assess  a  parish  tax, 
at  a  sufficient  rate,  upon  the  assessment  roll,  to  pay  and  satisfy  said 
judgment,  with  interest  and  costs;  and  provided  that  the  tax  so  lev- 
ied should  be  collected  and  held  as  a  special  fund  for  the  purpoaes 
for  which  levied;  and  he  alleged  that  act  69  had  been  repealed,  thus 
depriving  him  of  a  contract  right  to  have  a  judgment  levying  a  tax 
at  the  time  and  in  the  same  judgment  decreeing  the  parish  indebted 
to  him.  The  constitutionality  of  that  repeal,  as  impairing  the  con- 
tract rights  of  Sawyer,  was  then  presented,  and  was  necessarily  to 
be  determined  before  the  court  eonld  pass  judgment  in  the  case. 
The  learned  judge  says :  "It  is  clear  that  a  federal  question,  or  the 
ingredient  of  one,  would  not  have  to  be  passed  upon  if  plaintiff  waa 
suing  on  an  obligation  growing  out  of  a  debt  or  an  account."  It 
seems  clear  that  the  court,  in  deciding  whether  Sawyer  was  entitled 
to  a  judgment  for  money,  was  called  upon  to  decide  at  the  same  time 
whether  he  was  entitled  to  an  order  to  levy  a  tax  to  pay  the  judg- 
ment in  the  same  decree;  that  is,  whether  or  not  the  repeal  of  act 
69  of  1 869  impaired  the  obligations  of  his  contract  with  the  parish, 
and  therefore  violated  article  1,  §  10,  of  the  constitution  of  the 
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United  States.  It  wonld  seem  that  the  federal  question  did  then  and 
there  necessarily  arise.  There  may  be  some  portions  of  the  opinion 
in  Sawyer's  Case  that,  taken  detached,  may  seem  to  conflict  with  the 
present  views  of  the  court,  but  the  jurisdiction  in  Sawyer's  Case 
is  clearly  sustainable,  on  the  facts  of  that  case,  without  any  conflict 
with  anything  herein. 

The  exceptions  to  the  jurisdiction  filed  herein  are  sustained,  and 
the  suits  will  be  dismissed  without  prejudice,  with  costs. 

Judgments  in  accordance  with  this  decision  will  be  entered  on  the 
minutes  of  the  court  at  its  next  term  in  this  district,  which  judgments, 
after  the  legal  delays,  the  presiding  judge  is  requested  to  sign. 


Green,  Treasurer,  v.  Brooks. 
(Oirouit  Oourt,  B.  D.  Virginia.    Joly,  1885.) 

1.  Taxbs — CotLBcrroN— ViRoraiA  Cocpons— Tendkb  ab  Patmkht. 

In  Yirginia  the  state  coupons  are  made  receivable  in  payment  of  state 
taxes;  and,  where  the  state  has  notified  its  tax  gatherers  not  to  receive  such 
coupons,  the  slightest  oSer  of  them  to  one  of  these  ofScers  will  be  considered 
a  tender. 

2.  CiouRTS  —  CiRCcrr  Couht — Jtjrisdiction  as  Affected  by  AnotrKT  ni  CoN- 

TBOVEB8T — GARNISHMENT  BY  TaX   COLLECTOR. 

Where  a  Virginia  tax-payer  offered,  in  payment  of  state,  county,  and  other 
taxes,  state  coupons  and  money,  and  the  tax  collector  refased  the  coupons, 
and,  after  apportioning  the  money  for  state  and  county  taxes,  garnished 
other  fands  of  the  tax-payer  for  the  balance  due  the  state,  a  sum  less  than 
$500,  the  United  States  circuit  court  has  jurisdiction;  the  amount  in  con- 
troversy not  being  said  balance,  but  the  value  of  the  coupons  tendered. 

Motion  to  Bemand. 

D.  H.  Chamberlain  and  Sands  d  Bryan,  for  Brooks. 

F.  S.  Blair,  Atty.  Gen.,  and  N.  T.  Green,  for  Green,  Treasurer. 

Bond,  J.  The  case  is  heard  npon  a  motion  to  remand  it  to  the 
county  court  of  Halifax  county,  from  which  it  has  been  removed  to 
this  court.  The  motion  is  urged  upon  the  ground  that  the  amount 
in  controversy  is  below  the  minimum  sum  that  gives  jniisdiction  to 
the  circuit  court  of  the  United  States,  namely,  $500. 

The  facts  are  that  in  1884  the  defendant  in  the  action  in  the  state 
court  was  assessed  by  the  state  treasurer  for  that  county,  in  round 
numbers,  f  3,000  for  state  and  county  taxes,  about  $1,040  of  which 
amount  was  for  state  taxes,  and  the  remainder  for  county  and  other 
taxes.  For  public  purposes  the  state  of  Virginia  has  issued  bonds  of 
that  eommonwealth,  the  coupons  of  which  are  receivable  for  public 
taxes  due  the  state.  They  are  not  so  receivable  for  other  public 
dues.  The  defendant  appeared  at  the  treasurer's  office  of  Halifax 
county  to  pay  his  taxes,  state  and  county,  with  money  and  about 
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$940  in  the  tax-receivable  coapons  of  the  state.  The  conpons  and 
the  cash  offered  to  the  treasurer  and  tax  collector  amounted  to  the 
exact  amount  due  by  defendant  for  taxes  of  all  classes.  The  treas- 
urer of  the  county  refused  to  receive  the  coupons  offered  to  pay  the 
state  dues,  because  they  had  not  been  verified  in  the  manner  required 
by  the  statute.  Finding  the  defendant  tax-payer  had  some  money  to 
bis  credit  in  the  state  bank  of  Virginia,  the  treasurer  has  garnished 
the  same,  on  the  ground  that  the  defendant  is  still  debtor  to  the  state 
of  Virginia  for  state  taxes. 

There  is  little  use,  after  the  recent  decisions  of  the  supreme  court, 
to  argue  that  the  production  and  offer  of  tax-receivable  coupons  in 
payment  of  public  dues  in  Virginia  is  not  a  payment.  It  has  been 
so  decided  by  the  highest  tribunal  of  the  country,  and  in  this  or  any 
other  court  is  beyond  controversy,  and  out  of  the  pale  of  debate. 

But  the  treasurer  took  of  the  actual  cash  paid  bim  by  the  defend- 
ant, and  paid  the  state  and  county  taxes,  ythieh  left  due  for  state  taxes 
less  than  the  amount  of  $500,  for  which  less  sum  this  attachment  or 
garnishment  is  had ;  and  claims  that  because  be  has  so  apportioned 
the  money  received  the  defendant  cannot  come  in  here  by  removal. 
But  it  is  plain  that  the  treasurer  had  no  right  to  so  apportion  the 
money  paid.  What  the  defendant  claims  here  is  that  the  moment 
he  offered  his  $940  in  tax-receivable  coupons  be  paid  his  whole  debt 
to  the  state,  and  there  was  no  apportionment  possible;  and  this  court 
will  so  hold.  He  is  interested  in  this  case  to  the  amount  of  the  con- 
pons offered.  He  alleges  that  he  paid  the  treasurer  $940  in  coupons, 
and  the  treasurer  says  he  did  not.  This  is  the  matter  and  amount 
and  question  in  controversy.  The  cause  will  not  be  remanded  for 
want  of  jurisdiction. 

We  have  said  enough  in  regard  to  remanding  the  case  to  indicate 
the  opinion  of  the  court  on  the  motion  of  defendant  to  quash  the  at- 
tachment. We  have  held  that  the  defendant  owed  nothing  to  the 
state  after  be  produced  the  tax-receivable  conpons  in  payment  of  it. 
There  is  no  sufficient  allegation  here  that  the  coupons  were  not  gen- 
uine, nor  is  there  any  proof  that  the  treasurer  made  any  Btach  objec- 
tion to  receiving  them  at  the  time  payment  in  them  was  proposed. 
Where  the  state  has  notified  its  tax  gatherers  not  to  receive  coupons 
(which  it  promised  to  receive  for  all  public  dues)  without  a  preceding 
lawsuit,  the  slightest  offer  of  them  to  that  officer  will  be  considered  a 
tender. 

The  defendant  paid  the  state  treasurer  the  face  value  of  the  con- 
pons, and  must  be  given  credit  for  that  amount  in  any  action  to  re- 
cover any  amount  on  the  state  taxes  and  dues  for  1884. 

The  writ  of  garnishment  is  quashed. 
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Ambbioan  Diamond  Boce  Bobing  Go.  r.  Sheldon  and  others. 

Same  v.  Gilson  and  others. 

Same  v.  Suthsbland  Falls  Mabble  Go. 

(Cireuit  Court,  D.  Vermont.    July  16,  1886.) 

1.  OOBTS— In  E<iuiTT— Rehearing  on  Meritb— Docket  Fee. 

Where  a  cause  in  equity  is  heard  and  reheard  oa  the  merits,  two  docket 
fees  are  taxable  in  favor  of  the  prevailing  patty, 
a.  Depositions— Costs — Soucitor's  Feb. 

Where  depositions  are  taken  in  one  equity  cause,  and  are  afterwards,  by 
Btipulation,  used  in  the  same  and  also  in  other  causes,  but  one  solicitor's  fee 
can  be  taxed  therefor,  and  that  in  the  suit  where  such  depositions  were  orig- 
inally taken. 

In  Equity.    Motion  for  settlement  of  costs  after  bearing  and  re- 
hearing in  each  case. 
E.  O.  Thompson,  for  plaintiffs. 
A.  F.  Walker  and  E.  T.  Rice,  for  defendants. 

Wheeleb,  J.  These  cases  have  been  beard  on  questions  arising 
on  taxation  of  costs.  After  a  decree  for  an  accounting  on  final  hear- 
ing (2  Fed.  Bep.  853)  a  motion  for  rehearing  was  granted,  (24 
Fed.  Bep.  374,)  and  a  rehearing  was  had,  (25  Fed.  Bep.  768,)  which 
resulted  in  decrees  for  the  defendants  dismissing  the  respective  bills 
of  complaint.  That  the  bills  should  be  dismissed,  with  costs,  is 
shown  by  Wooster  v.  Handy,  23  Fed.  Bep.  49.  The  defendants  claim 
two  docket  fees  in  each  case, — one  on  the  hearing,  and  another 
on  the  rehearing.  The  plaintiff  insists  that  there  can  be  but  one 
final  hearing,  and  therefore  but  one  docket  fee,  in  a  cause.  These 
cases  are  situated  the  same  as  suits  Nos.  1,  9,  and  10  in  that  case  in 
this  ref  pect,  and,  after  an  exhaustive  examination  of  the  whole  sub- 
ject there,  Mr.  Justice  Blatchford  allowed  docket  fees  on  the  hear- 
ings and  rebearings  as  final  hearings  in  all  the  cases.  That  decision 
covers  this  question,  and  is  controlling. 

Testimony  was  taken  in  one  of  the  cases  under  a  stipulation  that 
it  should  be  allowed  and  used  in  the  other  cases,  to  have  the  like 
effect  in  each  cause  as  if  taken  therein.  The  defendants  claim  a 
solicitor's  fee  of  $2.50  for  each  deposition  in  each  cause.  These  dep- 
ositions were  not  taken  in  each  cause,  and  used  therein,  but  written 
down  only  once ;  but  were  taken  in  one  only,  and  used  by  stipulation  in 
the  others.  They  fall,  therefore,  within  the  decision  of  Judge  Wali.acb 
in  Simon  t.  Neum^ann,  not  reported,  but  cited  by  Mr.  Justice  Blatoh- 
fobd  in  Wooster  v.  Handy,  and  followed,  whereby  such  solicitor's  fees 
were  allowed  only  in  the  case  in  which  the  depositions  were  taken. 
That  decision  is,  of  course,  controlling,  and  is  followed  here. 
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Docket  fees  to  be  taxed  on  each  hearing  and  rehearing  in  chief, 
and  solicitor's  fees  to  be  taxed  for  each  deposition  in  the  case  in 
which  it  was  taken,  only. 


Witters,  Receiver,  etc.,  v.  Sowlbs,  Ex'r,  etc.,  and  others. 

(Cfireuit  Court,  D.  Vermont.    August  7, 1886.) 

Evn>ENCB— MxTBRiALrrr. 

Order  filed  compelling  the  witness,  wife  of  the  execntor,  trustee,  etc.,  to 
make  a  disclosure  as  to  the  assets  of  the  estate,  the  evidence  contemplated 
being  material,  within  the  scope  of  the  bill. 

In  Equity. 

Chester  W.  Witters,  tpt  orator. 

H.  C.  Adams,  for  defendant. 

Wheelbb,  J.  The  orator  has  called  the  defendant  Margaret  B. 
Bowles  as  a  witness,  who  is  made  fnlly  competent  by  statute,  not- 
withstanding that  her  husband  is  a  party.  Bev.  St.  §  858;  Rev. 
Laws  Vt.  §  1005;  Witters  t.  Sowles,  ante,  121.  As  such  witness  she 
has  been  called  upon  to  testify  as  to  the  assets  of  the  estate  whieh 
have  come  from  her  husband,  as  executor  of  the  will  of  Hiram  Bel- 
lows, to  her  hands,  either  as  residuary  legatee,  or  as  trustee  for  her 
daughter  Susan  Bellows  Sowles,  or  as  general  or  specific  legatee  in 
her  own  right.  She  has  declined  upon  the  ground  that  such  die- 
closure  of  the  assets  is  not  material  to  any  issue  in  the  case,  for  the 
purposes  of  a  decree.  The  scope  of  the  bill  is,  however,  broad 
enough  to  reach  any  of  the  assets  of  the  estate,  wherever  they  are. 
Tbiriy  shares  of  the  stock  of  the  bank  stand  in  the  name  of  the  ex^ 
ecutor  on  the  books  of  the  bank.  The  assets  of  the  estate,  wherever 
they  may  be,  are  apparently  liable  for  the  assessment  on  these  shares, 
amounting  to  $3,000.  The  bill  is  drawn  in  the  aspect  that  the  other 
400  shares  belonging  to  the  testator  in  his  life-time  really  belong  to 
the  executor,  yet  so  tha,t  he  is  the  shareholder  in  fact.  Whether  this 
is  so  or  not,  is  yet  an  open  question.  If  it  turns  out  to  be  so,  then 
the  assets  may  be  followed  for  the  assessment  on  those  shares, 
which  amounts  to  $40,000  more.  The  orator  is  entitled  to  take  testis 
mony  as  to  the  situation  of  the  assets,  in  view  of  the  contingency 
that  they  may  be  wanted  for  that.  Therefore  this  testimony  which 
JM  seeks  is  material,  and  she  has  no  right  to  refuse  to  answer  on  the 
ground  that  it  is  immaterial.  He  has  a  right  to  full  disclosure  as  to; 
the  assets,  and  to  have  them  produced,  in  case  they  are  within  reach, 
for  identification,  and  for  the  purpose  of  showing  how  and  by  whom 
they  are  held. 

It  is  ordered,  therefore,  thai  the  witness  make  full  answer  as  to  the 
assets,  and  prodace  them,  as  far  as  practicable,  for  identification. 
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Chicago,  St.  P.,  M.  &  0.  Bt.  Co.  v.  Dakota  Co.  and  others. 

(Oireuit  Oowrt,  D.  Nebratka.    Aogust  9, 1686.) 

Railboao  CJoMPANiBa— Cosbolidatiok  of  Roaiw— Pcbchass  of  Domestic  by 

FOREION  COBPORATION — CIRCUIT  COUHT — JURISDICTION. 

A  foreign  corporation,  purchasing  from  a  domestic  corporation  of  Ne- 
braska, its  line  of  road,  does  not  become  thereby  a  new  or  a  domestic  corpo- 
ntion,  and  is  not  disabled  from  suit  in  the  United  States  ciicuit  court  against 
%  citizen  of  Nebraska. 

On  Demarrer  to  Bill. 

Barnes  db  Bros,  and  J,D.  Howe,  for  eomplainant. 

Joy,  Wright  d  Hudson,  for  defendant. 

Bbswer,  J.  The  single  qnestion  presented  is  whether  complainant 
is  a  domestic  corporation,  and  therefore  disabled  from  suit  in  this 
court  against  a  citizen  of  Nebraska.  The  facts,  as  alleged,  are  that 
complainant  was  created  under  the  laws  of  the  state  of  Wisconsin; 
that  on  June  1,  1881,  it  filed  in  the  office  of  the  secretary  of  state  of 
Nebraska  a  duly-certified  copy  of  its  articles  of  incorporation.  On 
the  same  day  it  became  the  owner,  by  purchase  from  a  Nebraska  cor- 
poration,  of  a  line  of  railroad  within  the  state.  The  act  authorizing 
such  a  purchase,  and  defining  the  rights,  powers,  and  duties  of  the 
purchaser,  is  as  follows : 

"Section  1.  Every  railroad  company  organized  under  the  laws  of  this  state, 
whose  railroads  constructed,  or  to  be  constructed,  within  this  state,  shall  be 
so  situated  with  reference  to  any  railroad  constructed,  or  to  be  constructed, 
through  any  adjoining  state  or  territory,  by  any  railroad  company  organized 
or  existing  under  the  laws  of  the  United  States,  or  any  state  or  territory,  that 
the  same  may  be  so  connected  at  the  boundary  line  of  this  state,  or  at  any 
point'witbin  this  state,  by  bridge,  ferry,  or  otherwise,  as  to  practically  form 
a  continuous  line  of  railway  over  which  cars  may  pass,  is  hereby  authorised 
to  purchase  such  connecting  railway,  or  to  sell  the  same  to  the  railroad  com- 
pany constructing,  owning,  or  operating  the  said  railroad  through  said  ad- 
joining state  or  territory  as  aforesaid,  to  said  point  of  connection;  and  any 
such  foreign  company  purchasing  under  the  provisions  hereof  any  such  con- 
necting railroad  within  this  state  may  manage  the  same  by  its  board  of  direct- 
ors and  ofiBcers,  and  may  operate  the  same,  and  may  issue  thereon  its  stock 
and  bonds  to  the  same  extent,  and  in  the  same  manner,  as  authorized  by  the 
laws  of  this  state;  and  the  said  company  shall  file  for  record  in  the  ofBce  of 
the  secretary  of  state  of  this  state  a  true  copy  of  its  articles  of  incorporation; 
and  the  said  company  shall  thereafter  possess,  exercise,  and  enjoy  witliin  this 
state,  as  to  the  control,  management,  and  operation  of  the  said  road,  and  as 
to  the  location,  construction,  and  operation  of  any  extension  of  its  said  rail- 
road, or  any  connecting  railroad  or  feeders  within  this  state,  all  the  rights, 
powers,  privileges,  and  immunities,  including  the  powers  of  eminent  domain 
possessed  by  other  railroad  corporations  of  this  state,  and  shall  be  liable  to  all 
the  restrictions  imposed  by  the  general  laws  of  this  state  upon  the  railroad 
corporations  of  this  state.  The  purchaser  of  any  such  railroad  shall  be  sub- 
ject to  any  and  all  laws,  incumbrance,  or  indebtedness  existing  against  the 
railroad  company  from  which  such  road  may  be  so  purchased;  provided,  how- 
ever, that  nothing  herein  contained  shall  be  construed  as  authorising  the  pur> 
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chase  by  any  railroad  company,  under  the  provisions  of  this  act,  of  any  par- 
allel and  competing  line  of  railroad  within  tliis  state. 

"Sec.  2.  Said  corporation  shall  be  subject  to  the  laws  of  this  state  as  to  that 
portion  of  the  road  purcliased,  built,  and  operated  in  this  state,  the  same  as 
if  organized  under  the  laws'  of  this  state."    Sess.  Laws  Neb.  1881,  p.  303. 

Does  this  act  make  a  foreign  corporation,  parobasing  from  a  do- 
mestic corporation  its  line  of  road,  thereby  a  domestic  corporation  ? 
I  think  not.  Its  title  indicates  its  scope,  that  is,  "an  act  aatborizing 
the  sale  and  purchase  of  railroads  in  certain  cases."  There  is  no 
suggestion  in  this  as  to  the  matter  of  citizenship,  either  individual  or 
corporate.  The  act  endows  the  foreign  corporation  purchaser  with  all 
the  rights,  powers,  privileges,  and  immunities  of  domestic  corpora- 
tions, and  subject  to  all  the  restrictions  of  the  state  laws.  Bat  is  this 
the  creation  of  a  new  corporation  ?  is  it  not,  rather,  a  prescription  of 
the  terms  upon  which  the  foreign  corporation  may  do  business  within 
the  state  ?  Of  course,  the  grant  of  privileges  to  a  foreigner  does  not 
deprive  him  of  the  rights  of  a  foreigner.  Subjecting  him  to  the  laws 
of  the  state  does  not  deprive  him  of  his  rights  as  a  foreigner,  unless 
there  be  some  law  forbidding  the  exercise  of  such  rights.  I  am  not 
advised  of  any  law  in  Nebraska  forbidding  a  domestic  corporation 
from  seeking  the  federal  ooorts  wherever  the  character  of  the  litiga- 
tion or  the  citizenship  of  the  adversary  party  gives  snch  conrts  jaris- 
diction.  If  there  be  no  pretense  of  a  law  disabling  a  domestic  cor- 
poration, does  an  act  subjecting  a  foreign  corporation  to  all  the  laws 
of  the  state  cast  any  disability  on  such  foreigner  ?  In  brief,  this  is, 
in  my  iudgment,  simply  an  enabling  act.  It  does  not  create  a  new, 
or  transform  the  foreign  into  a  domestic,  corporation.  It  simply  pre- 
scribes the  terms  upon  which  snch  foreign  corporation  may  purchase 
and  operate  a  domestic  line  of  railroad,  and  this  it  does  withont 
changing  the  status  of  such  purchaser  as  a  foreign  corporation.  .  The 
case  comes  within  the  reasoning  of  the  case  of  Moore  v.  Chicago,  St. 
P.,  M.  A  O.  Ry.  Co.,  21  Fed.  Rep.  817.  I  see  no  reason  to  depart 
from  the  views  therein  expressed. 

The  demurrer  will  be  overruled,  and  leave  given  to  answer  by  Oc- 
tober rules. 


Aspen  Mining  &  Smeltino  Co.  v.  Buckbr  and  others. 
{Circuit  Court,  D.  Colorado.    August  9, 188C.) 

1.  Equitt— Jurisdiction— Partition. 

Courts  of  equity  have,  concurrently  with  courts  of  law.  general  original 
juriBdiction  in  matters  of  partition. 

2.  Courts— Federai,— Jurisdiction— How  AFrEOTED  bt  State  Laws — Equi- 

table Rights. 

Federal  courts,  sitting  as  conrts  of  equity,  may  administer  any  right  of  an 
equitable  nature  given  by  the  statutes  of  the  state. 
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8.  Paktition— "When  it  mat  bk  Had — Miniko  Claim— Statotes  ov  Colc  raoo. 

Under  the  statutes  of  Colorado,  partition  of  a  mining  claim  held  by  joint 

owners  under  the  possessol-y  rights  given  by  acts  of  congress  may  be  had, 

notwithstanding  the  legal  title  has  not  yet  passed  from  the  general  govern- 

ment. 

4.  Same— Who  may  Have— Joist  Ownership  in  a  Mine. 

The  mere  fact  of  joint  ownership  in  a  mine  does  not  give  a  legal  nor  an 
equitable  right  to  a  partition. 

On  ExcieptionB  to  Answer. 

Patterson  dc  Thomas,  for  complainant. 

J.  W.  Taylor,  for  defendants. 

Bbewbb,  J.  The  qnestion  presented  in  this  case  arises  on  excep- 
tions to  the  answer.  The  action  is  one  for  partition  of  a  mining 
claim.  The  bill  alleges  that  complainant  is  the  owner  and  in  pos- 
session of  eleven-twelfths  of  the  Emma  lode  mining  claim,  and  that 
the  defendants  are  owners  of  the  other  one-twelfth.  The  answer  ad- 
mits the  ownership  as  alleged,  but  avers  that  no  patent  has  ever 
been  issued,  and  that  the  fee-simple  title  stiU  remains  in  the  govern* 
ment.  To  this  one  exception  runs.  In  other  words,  the  contention 
of  defendant  is  that,  inasmuch  as  the  fee  of  the  property  remains  in 
the  government,  no  partition  can  be  had  in  this  court.  In  support 
of  this  the  case  of  Strettell  t.  BaUou,,  3  McCrary,  46,  S.  G.  9  Fed, 
Bep.  256,  is  bited.  In  that  case  it  appeared  that  the  title  to  the 
property  in  controversy  was  in  the  United  States,  and  that  the  par- 
ties had  jointly  a  possessory  claim  or  interest,  with  the-  right  to  take 
ore  therefrom,  but  had  no  other  title.  It  was  held  this  court  had  no 
jurisdiction  because  the  complainant  had  no  title  to  the  land.  If 
this  case  established  a  rule  of  property,  I  should  be  reluctant  to  de* 
part  from  it,  even  if  I  did  not  assent  to  its  reasonings  and  conclu- 
sions. The  maxim  stare  decisis  would  seem  applicable.  As,  how- 
ever,  nothing  was  involved  save  a  matter  of  practice  and  a  question 
of  forum,  I  do  not  consider  myself  concluded  by  it. 

It  is  well  to  understand  definitely  what  the  title  of  these  parties  ia. 
The  averment  of  the  bill  is  that  they  are  owners,  and  in  possession. 
The  answer,  admitting  the  ownership,  simply  pleads  that  the  patent 
has  not  issued,  and  that  the  fee-simple  title  remains  in  the  govern- 
ment. The  import  of  these  averments  is  that  the  equitable  title  is 
in  the  parties ;  the  legal  title  in  the  government.  The  property  is 
called  a  "mining  claim,"  and  it  is  alleged  in  the  bill  that  it  was  dis- 
covered and  located  by  certain  parties  in  1880,  all  of  whose  interests 
have  become  vested  in  the  present  litigants.  The  statutes  of  the 
United  States  provide  that,  upon  performance  of  certain  conditions, 
the  discoverer  of  a  mine  becomes  entitled  to  a  patent.  If  all  these 
conditions  have  been  performed,  the  full  equitable  title  is  vested  in 
the  discoverer,  and  all  that  the  government  retains  is  the  naked  legal 
title,  in  trust  for  the  equitable  owner.  If  only  partially  performed, 
be  has  an  absolute  right  of  possession,  and  an  inchoate  title,  which 
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jpirther  performance  vill  perfect  and  complete.  Such  a  right,  pes 
sessory  in  its  nature,  yet  coupled,  under  existing  laws,  with  furtbe: 
rights  as  to  acquisition  of  title,  is  declared  by  the  statutes,  and  th( 
decisions  of  the  supreme  court  of  Colorado,  to  be  a  real-estate  title 
Such  a  property  passes  to  the  heir,  is  subject  ,to  seizure  and  sale  ai 
real  estate,  must  be  conveyed  by  deed,  and  is  subject  to  partition 
Gillett  V.  Gaffney,  3  Colo.  351;  Sears  v.  Taylor,  i  Colo.  40 ;  FUmoTi 
T.  Reithman,  6  Colo.  124.  See,  also,  McKeon  t.  Bitbee,  9  Gal.  142 
Watts  V.  White,  13  Cal.  324;  Merritt  v.  Judd,  14  Cal.  64;  Lowe  v 
Alexander,  15  Cal.  302;  Hughes  v.  Devlin,  23  Cal.  602;  Spencer  t 
Winselman,  42  Cal.  479;  Ball  v.  Coiifidenee  Silver  Min.  Co.,  3  Nev 
631. 

It  is  doubtless  true  that  the  jurisdiction  of  the  federal  courts,  sit 
ting  as  courts  of  equity,  is  not  dependent  upon  or  limited  by  a^y  stafa 
statutes.  Neither  is  the  practice  therein  prescribed  by  state  leg 
islation.  Boyle  v.  Zacharie,  6  Pet.  658;  Stretteli  t.  Ballou,  3  Mc 
Crary,  46;  S.  G.  9  Fed.  Bep.  256,  and  cases  cited.  Tet  it  is  equalh 
true  that  an  enlargement  of  equitable  rights,  given  by  a  state  statute 
may  be  administered  in  a  federal  court.  Holland  v.  Challen,  110  D 
S.  15;  S.  C.  3  Sap.  Ct.  Bep.  495.  I  take  it,  in  this  respect,  there  ii 
no  difference  between  a  legal  and  an  equitable  right.  The  federa 
courts  enforce  and  administer  the  laws  of  the  state;  and  if  any  right 
legal  or  equitable,  be  given  by  a  state  statute,  the  non-resident  lit! 
gant  who  may  come,  or  be  forced,  into  a  federal  court,  may  aval 
himself  thereof.  Such  I  understand  to  be  the  general  rule.  Anj 
exception  thereto  arises  either  because  the  state  statute  conflicts  witl 
some  federal  legislation,  or  because  the  right  granted  is  one  not  ii 
its  nature  administerable  in  federal  courts.  Clark  v.  Smith,  13  Pet 
195;  Broderick  Will  Case,  21  Wall.  520. 

Courts  of  equity  have  a  general  jurisdiction  in  matters  of  partition 
It  is  true  that,  at  an  early  day,  partition,  being  considered  as  a  divis 
ion  of  legal  estates,  was  regarded  as  peculiarly  a  proceeding  at  law 
and  special  reasons  were  supposed  necessary  to  sustain  the  jurisdie 
tion  of  a  court  of  equity.  Story,  Eq.  Jur.  §§  646-r658.  In  thest 
sections  an  historical  review  is  given,  and  in  the  last  section  th( 
learned  author  thus  states  the  present  state  of  the  law:  "Thes4 
courts  [courts  of  equity]  have  assumed  a  general  concurrent  juris 
diction  with  courts  of  law  in  all  cases  of  partition:  so  that  it  is  no 
now  deemed  necessary  to  state  in  the  bill  any  peculiar  ground  o. 
equitable  interference. " 

I  summarize  my  conclusions  in  three  propositions :  (1)  Courts  ol 
equity  have,  concui-rently  with  courts  of  law,  general  original  Jans' 
diction  in  matters  of  partition.  (2)  Federal  courts,  sitting  as  eonrti 
of  equity,  may  administer  any  right  of  an  equitable  nature  given  bj 
the  statutes  of  the-  state.  (3)  Under  the  statutes  of  Colorado,  parti 
tion  of  a  mining  claim  held  by  joint  owners,  under  the  possessory 
rights  given  by  acts  of  congress,  may  be  had,  notwithstanding  th< 
legal  title  has  not  yet  passed  from  the  general  government.     Th< 
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exception  to  this  portion  of  the  answer  mast  therefore  be  sustained. 
The  answer  farther  alleges  that  accounts  between  complainant  and 
defendants,  concerning  said  mine,  are  unsettled,  and  that  numerous 
saits  are  pending  involving  the  title  to  the  mine,  and  the  rights  and 
interests  of  its  various  owners.  To  these  matters,  also,  exceptions 
have  been  filed.  I  overrule  these  exceptions.  I  do  this  for  these 
reasons :  This  is  an  equitable  proceeding.  The  mere  fact  of  joint 
ownership  does  not  give  an  equitable,  right  to  a  partition.  Seldom 
can  a  division  of  a  mine  ^e  made.  Generally  partition  must  result 
in  a  sale.  To  snob  property  there  is  an  unknown  value;  and  a  chan- 
cellor may  well  require  full  information  as  to  all  the  relations  of  the 
parties  to  the  property  before  decreeing  any  partition  which  will 
practically  resalt  in  dispossessing  one  of  the  parties  entirely.  I  do 
not  enlarge  upon  this  matter,  bat  simply  notice  it,  to  guard  against 
any  thought  that  partition  is  to  follow  as  a  legal  right.  When  the 
facts  are  folly  presented,  I  can  the  better  determine  whether  partition 
onght  equitably  to  be  ordered,  and,  if  so,  upon  what  terms. 


BosENBAtm  V.  BoAitD  OF  Scp'bs,  eto. 
{Oireuit  Oovrt,  D.  Oal^fomia.    May  24, 1880.) 

1.  Mahdahus— ^TuMSDicnos  of  the  CmcuiT  Coubt— When  GrvBir. 

The  United  States  circuit  court  haa  no  Jurisdiction  to  entertain  an  applica- 
tion for  a  mandamiu,  originally  presented  therein,  except  as  ancillary  to 
Bome  other  proceeding  establiahmg  the  demand,  and  reducing  it  to  Judgment, 
and  in  the  nature  of  process  for  executing  such  Judgment. 
2l  Sake  —  Juribsiction  —  Removai,  from  State  to  United  States  Coubts— 
constructioii  of  act  of  conqrk88  of  1875.  sg  1,  3,  716. 

Jurisdiction  of  a  writ  of  mandamu*  cannot  be  conferred  npon  the  United 
States  circuit  court  by  commencing  the  proceeding  in  the  state  court,  and 
then  removing  it  to  the  United  States  circuit  court,  under  the  act  of  congress 
of  1875. 
8.  Bakk— Act  of  CoROBBra  of  1875,  S§  1,  2. 

A  mandamut  is  not  "a  suit  of  a  civil  nature,  at  law  or  in  equity, "  within  the 
meaning  of  the  act  of  congress  of  1875. 
4.  Bake— Code  Cat..  §§  1084,  1086. 

Under  the  California  Code  a  mandamui  ia  not  regarded  as  an  action  at  law 
or  a  suit  in  equity,  in  theor<2tnar^  sense  in  which  those  terms  are  used;  but  as 
a  special  proceeding  to  aftord  a  remedy  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  "in  the  ordinary  course  of  law." 

A .  L.  Rhodes,  tat  petitioner. 
John  Lord  Love,  for  respondents. 
Before  Savybb,  circuit  judge. 

Sawtbb,  J.  This  court  has  no  jurisdiction  to  entertain  an  appli- 
eation  for  a  nandamua,  originally  presented  herein,  except  as  ancillary 
to  some  other  proceeding  establishing  the  demand,  and  reducing  it  to 
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jndgment,  and  in  the  nature  of  process  for  executing  sach  judgment. 
Liebman  v.  San  Fruncisco,  24  Fed.  Rep.  713-722;  McZntire  v.  Wood, 
7  Cranch,  505;  Bath  Co.  v.  Amy,  13  Wall.  247,  248;  Graham  v.  Nor- 
ton, 15  Wall.  428;  County  of  Greene  v.  Daniel,  102  U.  8.  195;  Daven- 
port V.  Dodge  Co.,  105  U.  S.  242. 

Can  jurisdiction  be  conferred  upon  the  court  by  commencing  the 
proceeding  in  the  state  court,  which  has  jurisdiction  in  this  form  of 
proceeding,  and  then  removing  it  to  this  court  under  the  act  of  1675 '] 
I  am  satisfied  that  it  cannot.  The  case  of  Clafiin  v.  Commercial  Ins, 
Co.,  110  U.  S.  81,  89,  8.  C.  3  8up.  Ct.  Kep.  507,  relied  on  by  peti- 
tioner,  does  not  reach  the  case.  In  that  case  the  decision  vaa  rested 
expressly  on  the  ground  that  section  2  of  the  act  of  1875  is  broader 
than  section  1,  since  it  contains  no  such  limitation,  as  to  the  right  of 
an  assignee  to  sue  in  the  national  courts,  as  is  found  in  section  1. 
In  the  case  now  under  consideration,  the  language,  "any  suit  of  a 
civil  nature,  at  law  or  in  equity,"  in  the  second  section,  is  no  broadei 
than  the  language,  "all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,"  in  section  1.  If,  therefore,  section  1  does  not  embrace  tbie 
case,  section  2,  for  like  reasons,  does  not  embrace  it,  and  cannot  give 
jurisdiction  by  removal.  That  section  1  does  not  embrace  the  case 
is  clear,  from  the  cases  already  cited;  otherwise  the  court  would  have 
jurisdiction  as  an  original  proceeding  instituted  in  this  court.  There- 
fore, section  2  does  not  reach  it,  or  authorize  a  removal. 

A  mandamus  is  not  "a  suit  of  a  civil  nature,  at  law  or  in  equity," 
within  the  meaning  of  the  act.  Jurisdiction  to  issue  writs  of  man- 
damus is  not  derived  from  section  1  of  the  act  of  1875,  and  it  was 
not  derived  from  the  corresponding  provisions  of  the  act  of  17b9, 
being  section  11  of  that  act.  This  jurisdiction  rests  upon  the  pro- 
visions of  section  716,  the  section  upon  this  point  corresponding  to 
section  14  of  the  act  of  1789.  This  point  is  expressly  settled  by  the 
supreme  court  in  Bath  Co.  v.  Atny,  13  Wall.  248.  If  not  a  suit  of  a 
civil  nature,  within  the  meaning  of  the  act  of  1789,  it  cannot  be  one 
within  the  meaning  of  the  same  language  in  the  act  of  1875.  A 
mandamus,  therefore,  is  not  a  suit  of  a  civil  nature,  within  the  mean- 
ing of  any  provision  of  the  act  of  1875,  and  is  not  removable  under  it. 

So,  also,  under  the  Code  of  Civil  Procedure  of  California,  a  man- 
damus is  not  regarded  as  a  "civil  action,"  in  the  ordinary  sense  of 
that  term.  "Eemedies  are  divided  into  two  classes^  (1)  Actions  | 
(2)  special  proceedings."  Code  Civil  Proo.  21.  Sections  22  and  23 
define  these  remedies:  "An  action  is  an  ordinary  proceeding  in  a 
court  of  justice,  by  which  one  party  prosecutes  another  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  offense."  Section  22.  "Every 
other  remedy  is  a  special  proceeding."  See,  also,  sections  307, 1063. 
A  mandamus  is  defined  by  section  1034,  and  it  can  only  be  issued 
"where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary/ course  of  law."    Section  1086.    It  is  issued  only  upon  affidavit. 
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Section  1087.  Thus,  under  the  California  Code,  a  mandamus  is  not 
regarded  as  an  "action  at  law"  or  a  "suit  in  equity,"  in  the  ordinary 
sense  in  which  those  terms  are  used,  but  as  a  special  proceeding,  to 
afford  a  remedy  where  there  is  not  a  plain,  speedy,  and  adequate 
remedy  "in  ibe  ordinary  course  of  law."  Much  less  ia  it  "an  action 
at  law  or  a  suit  in  equity,"  within  the  provisions  of  either  section  of 
the  act  of  congress  of  1875,  under  which  the  courts  have  no  jurisdic- 
tion of  the  writ,  except  where  employed  as  ancillary  to  some  other 
remedy,  in  the  nature  of  an  execution,  to  carry  a  judgment  in  some 
action  into  effect. 

It  may  well  be  doubted,  also,  whether  the  case  is  a  suit  "of  a  civil 
nature,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars,"  within  the  meaning  of  the 
removal  act.  It  is  not  a  suit  to  recover  a  judgment.  There  is  no 
ad  damnum  clause  in  the  petition,  and  no  prayer  for  a  money  judg- 
ment. No  ascertainment  of  value  is  sought  or  had.  It  is  not  a  pro- 
ceeding against  the  city  of  San  Francisco,  or  any  corporation  or 
person  alleged  to  be  liable  for  any  money  demand  whatever.  It  is 
merely  a  proceeding  against  certain  officers  personally,  in  their 
official  capacity,  who,  it  is  alleged,  refuse  to  discharge  a  public  duty 
imposed  upon  them  by  law,  for  the  purpose  of  setting  them  in  mO- 
tion, — a  proceeding  to  compel  them  to  act;  to  discharge  an  official 
doty.  If  the  writ  issues,  it  will  of  itself,  alone,  afford  no  remedy. 
When  respondents  act,  only  one  step  towards  a  remedy  is  made. 
The  machinery  is  only  started.  If  a  tax  is  levied  and  raised,  other 
actions  may  be  necessary  to  establish  the  right,  and  other  proceed- 
ings by  mandamus,  against  other  officers,  may  be  necessary  to  obtain 
a  remedy.  In  Kurtz  v.  Moffitt,  115  U.  S.  487,  8.  C,  6  Sup.  Ct,  Eep. 
148,  the  supreme  court,  affirming  the  judgment  of  this  court,  held 
that  a  habeas  corpus  proceeding  is  not  removable,  because  the  matter 
in  dispute  does  not  involve  a  money  value  of  $500.  The  case  of 
Stewart  v.  rir^rtnio,  117  U.  S.  613,  S.  C.  6  Sup.  Ct.  Rep.  922,  also, 
appears  to  be  directly  in  point  on  this  question  of  money  value. 

It  appears  to  me,  that  the  principle  in  these  cases  established  is 
equally  applicable  to  this  case,  and  that  it  is  not  removable  on  that 
ground  also.  But  neither  proceeding  is  a  suit  at  law,  within  the 
meaning  of  the  act  of  1875.  The  jurisdiction  in  habeas  corpus  cases 
is  derived  from  section  761,  Bev.  St.,  and  not  from  the  sections  con- 
ferring general  jurisdiction. 

The  case  mast  be  remanded  to  the  state  court,  and  it  is  so  ordered. 
T.28F.no.4— 15 
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United  States  v.  Eddt  and  otheita. 
(Gireua  Courl,  N.  D.  Ohio.  W,  D.    July  20, 1885.) 

1.  Writ  and  Pbocesb — DrvrsrouB  of  Nokthbkit  Dibtbiot  of  Ohio— Fiiiiira  oi 
Petition  and  Issue  of  Summons  in  One  DmaiON  fos  tek  Otheb. 

Under  the  act  (20  St.  101)  dividing  the  Korthern  district  of  Ohio  into  an  East 
ern  and  Western  division,  with  terms  of  court  to  be  held  at  Cleveland  ant 
Toledo  for  these  divisions,  respectively,  if  an  action  is  to  l>e  brought  in  thi 
Western  division,  the  petition  snould  be  filed  in  the  cleric's  office  at  Toledi 
before  process  can  issue ;  and  a  filing  in  Cleveland,  whereupon  the  deputy -clerl 
issues  summons  immediately,  and  forwards  the  petition  by  mail  to  the  clerk' 
office  at  Toledo,  is  not  sufficient  to  base  a  valid  service  in  the  Western  division 

3.   SVATDTB  OF  LniTIATIONS — SAVING  THE  STATUTE— IrREOUI-AB  SERVICE, 

The  service  of  a  summons  issued  from  the  clerk's  office  of  the  United  State 

'  court  in  the  Eastern  division,  before  thepetition  has  been  filed  in  the  clerli'i 

office  of  the  United  States  court  for  the  Western  division,  of  the  Northern  dia 

trict  of  Ohio,  in  an  action  to  be  tried  in  the  latter  division,  being  prematun 

and  irregular,  does  not  save  the  statute  of  limitations.* 

At  Law.     Motion  to  set  aside  snmmons. 

This  is  an  action  on  the  official  bond  of  a  former  postmaster  agains 
the  principal  and  sureties.  By  the  act  of  June  8,  1878,  the  North 
em  district  of  Ohio  was  divided  into  two  divisions,  and  it  was  pro 
vided  that  terms  of  circait  and  district  courts  sboald  be  held  at  To 
ledo,  (in  the  Western  division;)  that  no  additional  clerk  or  marsha 
shoirid  be  appointed  in  said  district ;  and  that  all  snits  not  of  a  loca 
nature,  against  a  single  defendant,  inhabitant  of  the  state,  mast  bt 
brought  in  the  division  where  he  resides;  but  if  there  are  two  oi 
more  defendants  residing  in  different  divisions  of  the  district,  snci 
suits  may  be  brought  in  either  division.     20  St.  101. 

May  15,  1885,  tbe  district  attorney  left  the  petition  in  this  aotioi 
at  the  clerk's  office  in  Cleveland,  in  the  Eastern  division,  with  th( 
deputy-clerk  there,  who,  at  the  district  attorney's  request,  market 
the  petition  "Filed,"  issued  summons,  and  delivered  same  to  the  mar 
sbal ;  and  thereafter,  on  the  same  day,  forwarded  the  petition  b^ 
mail  to  the  deputy-clerk  in  charge  of  the  office  at  Toledo,  where  i 
was  first  received  the  following  morning.  In  each  office  papers  art 
marked  "Filed"  by  a  rubber  stamp,  which  reads  the  same  for  botl 
offices.  The  deputy  at  Cleveland,  upon  forwarding  the  petition  i^ 
the  deputy  at  Toledo,  advised  the  latter  that  summons  had  been  is 
sued.  All  the  defendants  except  one,  who  is  a  non-resident  of  th( 
state,  and  was  not  served,  reside  at  Toledo,  and  were  there  served. 

The  defendants  who  were  served  appear  specially,  and  move  to  se 
aside  the  summons  because  it  was  prematurely  issued  before  any  peti 
tion  was  on  file  in  the  clerk's  office  at  Toledo.  The  motion  was  submit 
ted  to  Judges  Welker  and  Hammond,  at  Toledo,  on  June  15,  1885 
and,  upon  the  suggestion  of  the  latter  that  it  was  desirable  to  have  i 
ruling  upon  the  question  which  would  be  authoritative  throughou 

>  See  note  at  end  of  case. 
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the  circuit,  the  hearing  was  adjourned  to  Jane  27th  before  Justice 
Matthews  and  Judge  Weleeb,  at  Cleveland. 

Brown  d  Oeddes,  for  the  motion. 

In  Ohio  a  ciyil  action  can  only  be  commenced  by  filing  in  the  office  of  the 
clerk  of  the  proper  court  a  petition,  and  causing  a  summons  to  be  issued 
thereon.  Rev.  St.  8  6035;  Bobituon  v,  Orr,  16  Ohio  St.  284;  Botoen  v. 
Botnen,  86  Ohio  St.  312. 

The  summons  having  been  issued  before  a  petition  was  filed  in  the  proper 
office  is  void^  Beiheit  v.  Switzer,  35 Ohio  St.  661;  Bllia  v. Fletcher,  40 Mich. 
321. 

The  summons,  being  void,  must  be  set  aside  on  motion  for  that  purpose. 
Smith  V.  Hooter,  39  Ohio  St.  249;  Handy  v.  Insurance  Co.,  87  Ohio  St.  366; 
Compton  V.  Wilder,  40  Ohio  St.  130;  Harkness  v.  Hyde,  98  U.  S.  476.  See, 
also,  Peaslee  v.  Haberstro,  15  Blatchf.  472;  Dwight  v.  Merritt,  4  Fed.  Rep. 
614;  Brovm  Y.PoTid,  5  Fed.  Rep.  31;  Manville  y.  Battle  Mountain  8m.  Co., 
17  Fed.  liep.  126;  Middleton  Paper  Co.  v.  Rook  River  Paper  Co.,  19  Fed. 
Rep.  252;  Steiger  v.  Bonn,  4  Fed.  Rep.  17;  Lyell  v.  Goodwin,  4  McLean,  29; 
V.a.\.  BHdgman,  9  Biss.  221 ;  Atchison  v.  Morris,  11  Fed.  Rep.i^V^ ;  Bridges 
v.  Sheldon,  7  Fed.  Rep.  17;  Day  v.  Neioark  India  Rubber  Mamifg  Co.,  1 
Blatchf.  628;  Perkins  v.  City  of  Watertown,  5  Biss.  320;  Orover  v.  Ameri- 
can Exp.  Co.,  11  Fed.  Rep.  386. 

If  it  be  held  that  the  filing  of  the  petition  in  Cleveland,  and  there  issuing 
summons,  was  the  bringing  of  the  action,  then  the  action  was  brought  in  the 
Eastern  division,  and  the  summons  must  be  set  aside  and  the  petition  dis- 
missed.   Page  v.  Chillicothe,  6  Fed.  Rep.  599. 

Emerson  H.  Eggleston,  IT.  8.  Attj.,  contra. 

Matthews,  Jastice,  made  the  following  order,  in  which  Weleeb, 
J.,  ooncnrred : 

The  motion  heretofore  made  in  this  case  bj  defendants'  counsel  to 
set  aside  the  service  of  the  summons  dated  May  15, 1885,  is  granted 
on  the  ground  that  the  said  summons  was  improvidently  and  irregu- 
larly  issaed,  the  petition  not,  at  the  time  the  said  summons  was  issued, 
having  been  filed  in  the  office  of  the  clerk  of  said  court  at  Toledo, 
where  alone  said  suit  could  by  law  be  brought. 


(June  80,  1886.) 


An  aiias  summons  having  been  issued  June  1, 1885,  and  the  de- 
fendants  having  been  duly  served,  the  sureties  answered  that  the  ac- 
count of  the  principal  was  settled,  and  bis  term  of  office  expired,  on 
the  sixteenth  day  of  May,  1882,  and  that  the  action  was,  as  against 
them,  barred  by  limitation.  June  80, 1886,  the  cause  was  submitted 
to  WEiiKER,  J.,  who  held  that  the  action  was  not  begun  until  the  issue 
of  the  alias  summons;  and  not  having  been  instituted  within  three 
years  after  the  close  of  the  principal's  account,  the  sureties  were  dis- 
ebarged,  under  section  3838  of  the  Revised  Statutes. 

Jndgment  was  rendered  against  the  principal  by  default. 
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NOTE. 

Where  an  action  has  been  commenced  on  a  claim,  no  matter  how  defective  it  ma, 
be,  it  stops  the  running  of  the  statute  of  limitations.  Smith  v.  McNeal,  3  Sup.  Ct  Bej 
319. 

The  mere  filing  of  a  complaint  before  a  magistrate,  charging  the  commission  r 
felony,  upon  which  no  warrant  is  issued  nor  arrest  made,  is  not  such  a  oommencemet 
oftbe  prosecution  as  will  take  the  case  out  of  the  statute  of  limitations.  InreGrifiiti 
(Kan.)  11  Pac.  Hep.  174. 

A  suit  in  law  is  not  commenced,  so  as  to  avoid  the  statute  of  limitations,  until  th 
writ  is  completed,  with  the  intention  cff  making  immediate  service.  Clark  v.  Slaytoi 
(N.  H.)  1  Atl.  Rep.  113;  Robinson  v.  Burleigh,  6  N.  H.  225;  Graves  ▼.  Tickuor,  6  N.  li 
537 ;  Hardy  v.  Corlls,  21  N.  H.  3S6 ;  Mason  t.  Cheney,  47  N.  H.  24 ;  Brewster  ▼.  Brewi 
ter.  52  N.  H  60. 

A  suit  in  equity  is  not  commenced,  so  as  to  avoid  the  statute  of  limitations,  until  th 
bill  is  filed  in  the  clerk's  office.  Clark  v.Slarton,  (N.  H.)  1  Ati.  Rep.  118;  Leach  ^ 
Noyes,  45  N.  H.  364. 

Wlicre  the  statute  provides  that  a  suit  is  commenced  by  "delivering  of  the  origini 
notice"  to  the  proper  officer,  with  intent  that  it  be  served  immediately,  the  delivery  t 
such  officer  of  a  "notice"  in  which  the  appearance  day  is  left  blank,  and  to  be  fille 
by  such  otlicer  on  service  of  the  writ,  is  not  such  a  cpmmcnceiuent  of  an  action  as  vl 
bar  the  running  of  the  statute  of  limitations.  Phinney  t.  Donahue,  (Iowa,)  25  N.  'V^ 
Rep.  126. 

Where  a  creditor  filed  a  petition,  and  on  the  same  day  a  notice  was  put  in  the  banc 
of  l^e  sheriff,  who  neglected  to  serve  it,  and  delivered  it  to  plaintin's  attorney,  wh 
lost  it,  it  was  held  that  no  action  was  commenced.  Wolfendeu  r.  Bany,  (Iowa,)  22  i 
W.  Kep.  916. 


Mabon  V.  Edison  Mach.  Wobks. 

[Cfireuit  Court,  S.  D.  Nea  York.    August  10, 1888.) 

Habter  asd  Servant— Ltabilitt  of  Master  to  Sbbtast  fob  KBouoEircB  o 
FbiiLOw-Skiivant. 

Where  a  foreman,  emploved  in  a  factory  by  a  corporation,  left  a  laborer  1 
hold  alone,  on  edge,  the  bedplate  of  an  engine,  ordering  away  those  who  wei 
assisting  him,  and  the  bedplate  fell  down  upon  and  injured  said  laborer  witl 
out  his  fault,  the  corporation  was  held  liable. 

Motion  for  New  Trial. 

Action  to  recover  damages  from  a  corporation  for  injuries  cause 
a  laborer  by  a  fellovr-servant  in  its  employ. 
Herman  Shook,  for  plaintiff. 
John  C.  Tomlinson,  for  defendant. 

Wheeleb,  J.  The  defendant  is  a  corporation,  and  bas  a  factor 
where  dynamo  engines  are  made  and  shipped.  James  Martin  wa 
foreman  of  common  laborers  employed  there,  in  handling  and  mov 
ing  heavy  parts  of  the  machinery,  and  had  fall  control  over  them  fo 
that  purpose,  and  hired  and  discharged  them  subject  to  the  approva 
of  the  superintendent.  He  hired  the  plaintiff  to  work  there  as  sncl 
laborer.  While  the  plaintiff  was  employed  there,  he,  and  six  othe 
laborers,  by  direction  of  Martin,  took  a  bed-plate  of  an  engine,  nin 
or  ten  feet  long,  about  three  and  a  half  feet  wide,  and  three  inche 
thick,  and  weighing  about  1,500  pounds,  set  it  on  edge,  and  rolled  i 
under  a  hoisting  apparatus,  for  the  purpose  of  raising  it  to  put  i 
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truck  ander  it.  While  they  were  holding  it  in  that  ^oaftiom  Martin 
called  away  four  of  them,  and  then  two,  and  left  the  plaintifF  to  hold 
it  alone.  It  turned  over  on  the  plaintiff,  and  broke  one  bone  of  one 
of  his  legs,  and  otherwise  injured  him.  This  action  is  brought  to  re« 
cover  damages  for  this  injury.  On  the  trial  the  plaintiff's  testimony 
tended  to  show  that  at  least  four  men  were  necessary  to  hold  the  bed- 
plate when  Martin  ordered  the  last  two  away ;  that  it  got  the  advaiv 
tage  of  him  so  that  he  could  not  escape,  and  that  he  called  for  help, 
but  no  one  came,  and  it  fell  upon  him  without  his  fault.  The  de- 
fendant's testimony  tended  to  show  that  the  sling  for  raising  it  had 
been  pat  on,  and  it  had  been  raised  so  that  one  could  hold  it  safely 
when  the  men  were  called  away,  and  that  the  plaintiff  might  have 
got  out  of  the  way  when  it  came  over,  and  was  injured  by  his  own 
fault.  The  defendant  moved  for  a  verdict  on  the  ground  that  Mar- 
tin and  the  plaintiff  were  fellow-servants,  and  that  the  defendant  was 
not  liable  for  anything  done  by  Martin  in  the  course  of  their  employ-' 
ment.  The  court  denied  this  motion,  and  charged  the  jury,  in  sab- 
stance,  that  if  Martin,  by  virtue  of  the  authority  to  control  the  men 
e<niferred  upon  him  by  the  defendant,  directed  them  to  leave  the 
plaintiff  in  a  dangerous  position  with  reference  to  the  bed-plate,  where 
be  oould  not  control  it,  and  they  did  so  leave  him,  in  obedience  to* 
his  commands,  and  by  means  of  their  leaving  him  it  came  down  upon 
him,  and  injured  him,  without  his  fault,  the  defendant  would  be  lia- 
able  for  the  injury,  although  not  liable  for  anything  Martin  mighti 
have  done  as  a  workman  at  work  with  the  plaintiff,  as  he  and  oth^r 
workmen  worked  together.  The  case  has  now  been  heard  ob  a  mo- 
tion for  a  new  trial  on  account  of  the  refusal  to  direct  a  verdict  for* 
the  defendant,  and  on  instruction  that  the  defendant  might  be  held 
liable  for  what  was  done  by  direction  of  Martin. 

The  decided  cases  bearing  upon  this  subject  have  been  thoroughly, 
presented. and  discussed  upon  the  argument  of  this  motion,  and  par'' 
tioularly  those  made  by  the  courts  of  the  state  of  New  York.  There 
does  not  appear  to  be  any  statute  of  that  state  upon  the  subject, 
however,  and  this  quealion  is  to  be  decided  upon  the  principles  of 
general  law,  as  to  which  the  decisions  of  the  state  courts  are  not  con- 
trolling, although,  of  course,  entitled  to  great  weight.  Hough  v.  Rail- 
way  Co.,  100  U.  S.  213.  The  decisions  of  the  supreme  court  of  the 
United  States  are,  of  coarse,  absolutely  controlling  here,  so  far  as 
they  have  gone.  In  Railroad  Co.  v.  Fort,  17  Wall.  553.  the  defendant 
was  hM  liable  for  the  direction  of  a  person  in  control  of  a  boy,  both 
in  its  employ,  in  sending  him  into  a  dangerous  place,  where  he  was 
hurt.  In  Armour  v.  Hakn,  111  U.  S.  813,  B.  C.  4  Sup.  Ct.  Rep.  488, 
the  plaintiff  was  injured  while  at  work  under  direction  of  the  de- 
fendant's foreman,  in  a  dangerous  place,  but  in  consequence  of  the 
negligence  of  other  workmen  in  the  same  employ,  and  not  in  oons&< 
qnenee  of  any  direction  given  by  the  foreman,  and  the  defendant  was 
not  held  liable.     In  Railway  Co.  v.  Ross,  112  U.  S.  877,  8.  G.  6  Sop. 
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Ct.  Bep.  184,  the  eooductor  in  ooDtrol  of  the  movements  of  a  trail 
negligently  took  it  into  a  dangerons  place,  where  the  engineer  wai 
injared  by  its  meeting  another  train  which  shoald  have  been  avoided 
and  the  railway  company,  the  common  employer  of  both,  was  heh 
liable  for  this  negligent  act  of  the  conductor. 

From  these  cases  it  seems  to  appear  that  an  employer  is  liabl< 
for  a  wrongful  act  done  by  an  employe  by  virtue  of  an  anthorit} 
which  the  employer  has  conferred,  even  when  done  to  another  em 
ploye  in  the  same  employment. 

It  has  been  argued  with  much  plausibility  by  the  counsel  for  ih< 
defendant  that  the  employer  had  discharged  its  duty  by  employing  t 
competent  foreman.  But  in  those  cases  there  was  no  evidence  tha 
the  persons  in  anthority  were  not  generally  competent  to  exercise  it 
and  the  cases  do  not  at  all  appear  to  have  been  made  to  depen< 
npon  whether  they  were  or  not.  Those  intrusting  authority  to  oon 
trol  others  were  held  responsible  for  the  manner  of  its  exercise  ii 
each  particular  case;  if  it  was  abused,  those  conferring  it  were  boldei 
for  the  abuse.  In  this  case,  as  was  conceded,  Martin  was  authorize* 
by  the  defendant  to  direct  and  control  the  movements  of  the  men 
The  exercise  of  this  authority,  as  the  jury  have  found,  left  the  plain 
tiff  in  a  dangerous  place  to  his  injury.  In  this  exercise  Martin  rep 
resented  the  defendant,  and  not  himself  alone.  It  is  here, -again 
likewise  argued,  that  the  liability  of  the  defendant  shoald  be  the  sam 
as  if  the  men  had  left  the  plaintiff,  in  the  situation  in  which  he  wac 
of  their  own  accord,  or  as  if  Martin  bad  been  one  of  the  workmei 
having  bold  of  the  bed-plate,  and  had  let  go  too  soon.  But  the  mei 
left  in  obedience  to  Martin's  command,  and  not  of  their  own  accord 
and  Martin  gave  the  command  not  as  a  workman,  but  as  a  snperioi 
as  the  jury  have  also  found.  The  plaintiff  would  have  the  right  t 
expect  that  an  adequate  number  of  men  would  be  provided  for  th 
safe  handling  of  such  a  body.  If  they  were  not  provided,  he  coul 
refuse  to  proceed  without  them.  He  would  also  have  the  right  to  ej 
peot  that  their  assistance  would  be  continued  until  it  eould  be  safe! 
dispensed  with.  It  was  taken  away  by  authority  from  the  defendan 
when  it  could  not  be  done  without  danger  to  him,  and  when  he  ha 
no  choice  by  which  he  could  protect  himself.  By  the  command  c 
the  superior,  the  bay,  in  Railway  Co.  v.  Fort,  was  sent  into  Aanf^e 
without  intelligent  choice.  By  negligent  control,  the  engineer  wa 
brought  into  danger  without  opportunity  for  choice,  in  Railway  Ci 
T.  Rost.  The  plaintiff  was  left  in  danger  by  command  of  the  sapt 
rior,  without  any  chance  to  protect  himself.  The  decisions  in  thoe 
cases  appear  to  entitle  the  plaintiff,  on  the  findings  of  the  jury,  t 
recover  in  this. 

Motion  overruled,  stay  vacated,  and  judgment  on  the  verdict  oi 
dwed. 
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Fifth  Nat.  Bank  v.  New  Tobk  Elevated  B.  Go. 

{Oireuit  Court,  B.  D.  Jfew  Tork.    August  10, 1886.) 

1.  Dakaoes— Eyidcncb   op— Vamascb  bbtwbbn  Plbaddjo  asd  EmniNOB, 
WHKiT  Adiossiblb— CoDB  N.  Y  §§  644,  689. 

Evidence  of  damage  accruing  after  the  commencement  of  the  action,  and 
before  the  time  of  trial,  is  admiBsible  when  it  has  not  misled  the  advene  party. 
8.  Samb — Ihjtjbt  to  Phopebtt— Bvibbnck— Quebtioh  yoR  Jdbt. 

In  an  action  for  damages  for  the  erection  of  a  building  in  front  of  a  bank- 
ing-house, it  may  be  submitted  to  the  Jury  to  find  how  much  less  that  part  of 
the  building  used  for  banking  purposes  was  worth  as  a  bank  on  account  of 
said  Btrncture. 
3.  laeHT— Easbhbst  m — Obstbdction  or  Lxcrar  bt  EBScnoir  of  Bniu>rao. 
It  is  not  error  to  exclude  evidence  to  show  that,  if  the  buildings  on  the  op- 

gosite  side  of  the  street  from  plaintiff's  building  were  raised  as  high  as  the 
vw  and  ordinances  of  the  city  allow,  defendanra  structure  would  not  inter- 
cept any  direct  rays  of  the  sun  towards  plaintiflCa  building. 
L  EnDBNCE — Rblevahct. 

Where  the  question  submitted  to  the  Jury  was  as  to  injury  to  the  use  of  ft 
bnilding  during  a  certain  time,  caused  by  the  construction  of  a  railroad,  evi- 
dence to  show  that  the  general  value  of  the  building  was  increased  thereby  Is 
not  admissible.  ' 

At  Law. 

W.  F.  McRee  »nd  W.  H.  Amoux,  for  plaintiff. 

Henry  H.  Anderson,  for  defendant. 

Wheelbb,  J.  This  is  an  aotion  to  recover  damages  lor  the  ereo- 
tion  of  the  defendant's  raikoad  traok  and  station-house  in  front  of 
the  plaintiff's  banking-house  at  the  oorner  of  Twenty-third  street  and 
Third  avenue,  in  the  oity  of  New  York.  It  has  been  onoe  before  tried, 
with  a  verdict  for  the  plaintiff,  which  was  set  aside,  and  a  new  tri^ 
granted.  24  Fed.  Bep.  114.  It  has  now  been  heard  on  a  motion  by 
the  defendant  for  a  new  trial  for  alleged  errors  in  law  occurring  on 
the  second  trial. 

The  first  ground  urged  for  granting  the  motion  is  that  it  was  error 
to  admit  evidence  of  damage  to  the  plaintiff  accruing  after  the  com- 
mencement of  the  action.  This  evidence  was  admitted  without  ob- 
jection. The  defendant  reserved  no  question  about  it  until  the  evi- 
denoe  was  all  in,  and  the  charge  to  the  jury  was  reached.  Then  the 
court  charged  the  jury  that  if  the  plaintiff  was  entitled  to  recover 
damages  for  the  erection  of  the  tracks  and  Btation-house  in  the  street 
in  front  of  the  bank  building,  it  would  be  entitled  to  recover  the 
amount  shown  by  the  evidence,  down  to  the  time  of  trial.  To  this 
part  of  the  charge  the  defendant  eicepted,  and  the  correctness  of  it 
is  a  qaestion  in  the  case.  The  plaintiff's  right  of  recovery  was  strictly 
and  oarefally  limited  to  damages  caused  by  the  structure  itself,  as  it 
was  originally  constructed,  and  nothing  was  allowed  in  addition  for 
the  consequences  of  the  use  of  it  for  the  running  of  trains,  or  any- 
thing done  from  day  to  day.  It  was  all  directly  connected  with  the 
first  wrong.    By  section  644  of  the  C!ode  of  Procedure  of  New  Y<Mrk, 
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under  which  this  action  was  broagbt,  it  is  provided  that  the  coui 
may,  and  in  a  proper  ease  must,  permit  a  supplemental  complaint,  an 
swer,  or  reply,  alleging  material  facts  which  have  occurred  after  i 
former  pleading,  which,  of  course,  would  be  after  suit  brought.  Ii 
section  539  it  is  enacted  that  a  variance  between  pleadings  and  proG 
is  not  material,  unless  it  has  actually  misled  the  adverse  party;  and 
by  section  540,  that  where  the  variance  is  not  material,  as  prescribei 
in  section  539,  the  court  may  direct  the  fact  to  be  found  accordin; 
to  the  evidence.  If  the  continuance  of  the  structure  after  the  com 
mencement  of  the  action  by  the  summons,  or  after  the  filing  of  th 
complaint,  was  material  to  a  recovery  for  its  continuance,  it,  woul 
seem  that  it  could  have  been  brought  in  by  amendment,  under  sec 
tion  544.  There  was  no  claim  that  the  defendant  vas  misled  by  thi 
evidence.  The  evidence  on  its  part,  as  well  as  that  on  the  part  o 
the  plaintiff,  covered  the  whole  time,  and  there  was  no  ground  fo 
such  claim.  The  evidence  was  in  the  case,  and  as  there  might  hav 
been  pleadings  which  would  have  made  it  admissible,  if  not  admissi 
ble  without  more,  the  variance  between  it  and  the. actual  pleading 
was  immaterial,  within  the  provisions  of  section  540.  The  court  wa 
therefore  permitted  by  that  section  to  do  what  was  done,  and  wha 
was  excepted  to,  namely,  to  direct  the  fact  to  be  found  according  t 
the  evidence;  and  it  would  appear  to  be  improper  not  to  either  d 
that,  or  order  an  immediate  amendment.  New  York  Mut.  Ltfe  Int 
Co.  T.  Armstrong,  117  U.  S.  691;  8.  C.  6  Sup.  Ct.  Eep.  877.  Ani 
this  works  no  wrong  to  the  defendant,  if  the  claim  for  damages  prio 
to  the  commencement  of  the  action  was  properly  tried;  for  there  wa 
no  di£Ference  between  what  occurred  before  and  what  occurred  aftei 
•ither  upon  the  evidence  or  the  manner  of  submitting  it  to  the  jur; 
The  recovery  here  will  be  a  bar  to  any  other  action  for  what  is  em 
braced  within  this  recovery.  Windmaller  v.  Robertson,  23  Fed.  Rep 
652;  FowU  v.  New  Haven  db  Northampton  Co.,  112  Mass.  338. 

A  new  trial  for  this  would  not  give  the  defendant  the  benefit  of  an; 
different  principles  as  to  its  liability,  but  would  merely  give  it  anothe 
chance  before  a  jury,  which,  of  course,  it  should  have  if  legally  en 
titled  to  it,  but  otherwise  not.  These  considerations  make  it  unnec 
essary  to  consider  whether,  in  a  case  like  this,  where  what  was  done  wa 
done  wholly  outside  the  plaintiff 's  premises,  and  was  completed  befor 
the  commencement  of  the  suit,  the  recovery  should  be  to  the  time  o 
trial,  or  only  to  the  commencement  of  the  action.  There  are  man; 
eases  where  the  question  was  whether  the  damages  for  the  perma 
nent  injury  to  the  property — as  if  the  nuisance  should  always  remaii 
— were  recoverable  or  not,  but  this  precise  question  does  not  appea 
to  have  been  often  decided,  and  is  not  free  from  difficulty.  Eversoi 
V.  Powers,  89  N.  Y.  528;  Baokhmte  v.  Btmomi,  9  H.  L.  Gas.  503 
FowU  V.  New  Haven,  tt  Northamptmi  Co.,  112  Mass.  838;  Mayne 
Dam.  59-64;  Vline  v.  New  York  Cent,  dt  H.  R.  R.  C9.,  4  N.  E.  Eep 
586,  (New^York  court  of  appeals,  January  19,  1886.) 
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The  next  question  is  as  to  the  right  of  the  plaintiff  to  recover  for 
the  injury  to  that  part  of  the  building  oocapidd  by  itself  for  banking 
purposes.  It  is  argued  that  the  inconveniences  were  to  the  persons 
employed,  and  not  to  the  plaintiff  bank,  as  such.  The  oourt,  in 
substance,  submitted  it  to  the  jury  to  find  how  much  less  the  use  of 
this  part  of  the  building  was  worth  as  a  bank  on  account  of  this 
structure.  This  seems  to  be  covered  by  Baltimore  d  P.  K.  Co.  v. 
Fifth  Baptist  <Jhwch,  108  U.  S.  817,  S.  C.  2  Sup.  Ct,  Rep.  719. 
where  it  was  held  that  a  religious  corporation  was  entitled  to  recover 
damages  for  interference  with  its  comfortable  enjoyment  of  its  house 
of  worship.  It  is  said  in  argument  that  no  damages  were  proved 
except  as  to  additional  cost  of  gas,  in  this  respect.  But  the  situation 
of  the  plaintiff  was  shown,  and  what  was  done  by  the  defendant, 
from  which  it  was  competent  for  the  jury  to  infer  the  damages.  It 
is  not  claimed  that  they  were  led  by  partiality,  passion,  or  prejudice 
about  this. 

The  next  question  is  as  to  the  exclusion  of  evidence  to  show  that 
if  the  buildings  on  the  opposite  side  of  Third  avenue  were  raised  as 
high  as  the  law  and  ordinances  of  the  city  allow,  the  defendant's 
structure  would  be  in  their  shadow  during  all  the  time  that  the  plain- 
tiff's building  is  in  its  shadow,  so  that  it  would  not  intercept  any 
direct  rays  of  the  sun  towards  that  building.  The  admissibility  of 
this  evidence  rests  upon  the  claim  that  because  others  have  a  right 
to  do  what  would  shade  the  plaintiff's  building  the  defendant  is  not 
liable  for  shading  it  to  the  extent  of  that  right.  The '  defendant, 
however,  does  not  have,  or  stand  at  all  upon,  the  rights  of  these 
other  persons.  The  buildings  were  not  raised  to  that  height,  and  the 
plaintiff  would  have  enjoyed  the  light  which  the  defendant's  structure 
did  intercept,  but  for  that  structure  which  the  defendant,  as  against 
the  plaintiff,  had  no  right  to  erect.  There  is  no  ownership  in  ligh^ 
itself,  as  it  is  diffused,  and  the  jury  has  not  awarded  anything  to  the 
plaintiff  for  what  belonged  to  any  one  else.  This  evidence  would  not 
have  shown  that  the  injury  was  to  others,  and  not  to  the  plaintiff. 

The  next  question  is  as  to  the  admissibility  of  evidence  to  show 
that  the  general  value  of  the  plaintiff's  building  was  increased  by  the 
building  of  the  defendant's  road.  The  injury  to  the  permanent  value 
of  the  building  was  not  on  trial.  The  question  submitted  to  the  jury' 
was  as  to  the  injury  to  the  use  of  the  building  during  the  time  in 
question.  No  evidence  offered  bearing  upon  that  question  was  exn 
eluded.  The  evidence  on  both  sides  was  full  as  to  the  value  of  the 
use  without  the  road  there,  in  comparison  with  that  value  with  the 
road  there;  as  to  that  value  before  the  road  was  built,  and  after  the 
road  was  built. 

Finally,  the  defendant  claims  that  a  verdict  should  have  been  di*; 
reeted  for  the  defendant.  The  case  has  not  been  allowed  to  go  bo-: 
yond,  if  it  has  not  been  narrowed  within,  the  principles  laid  down  by 
the  majority  of  the  court  in  Story  v.  New  York  Elevated  R.  Co., -90 
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N.  Y.  122.     That  case  has  oontrolled  this  as  to  the  extent  of  the 
plaintiff's  rights  and  of  the  defendant's  liabilities. 

Motion  for  new  trial  overruled,  stay  of  proceedings  vacated,  and 
judgment  to  be  entered  on  the  verdict. 


NoBTHwssTEBN  Hobse-Nail  Go.  V.  New  Haven  Hobse-Nail  Co. 

and  others.* 

(Cfireuit  Court,  D.  Oonneetieut,    August  4, 1886.) 

Patbkts  fob  iNVBUTioira— Horsb-Naii.  Machines. 

L«tterg  patent  No.  172,660,  of  January  26, 1876,  to  Bobert  Boss,  for  an  fan 
preyed  machine  for  the  manufacture  oi  horse-nails,  considered,  the  seventl 
and  eighth  claims  thereof  construed,  and  the  former  found  to  be  infringed 

In  Equity. 

Cohurn  &  Thatcher  and  JSenj.  F.  Thurston,  for  plaintiff. 

Edward  H.  Rogers  and  Charles  E.  Mitchell,  for  defendants. 

Shipham,  J.  This  is  a  bill  in  equity  to  restrain  the  alleged  in 
fringement  of  letters  patent  No.  172,660,  applied  for  November  16 
1872,  and  issued  January  25,  1876,  to  Bobert  Boss,  as  inventor,  foi 
an  improved  machine  for  the  manufacture  of  horse-nails.  An  auto 
matic  horse-nail  machine  must  produce,  as  nearly  as  may  be,  th< 
same  nail  which  was  formerly  made  by  the  hand  of  the  smith.  "Thi 
requisites  of  a  finished  horse-shoe  nail,"  says  the  plaintiff's  expert 
"are,  first,  it  shall  be  of  very  tough  metal,  capable  of  bending  withoa 
breaking;  that  the  head  and  neck  shall  remain  soft,  the  body  of  thi 
nail  shall  be  hardened  slightly,  and  to  a  greater  degree  on  one  sid« 
than  on  the  other;  that  it  shall  have  a  chisel  or  bevel  point,  whiol 
shall  be  the  hardest  portion  of  the  entire  nail." 

Before  the  date  of  the  Boss  invention  there  were  horse-nail  ma 
chines  having  a  disk  which  carried  the  blanks  by  a  step  by  stej 
movement,  and  the  subsequent  operations  of  bending,  stiffening,  anc 
clipping  were  successively  and  simultaneously  performed.  Upon  thii 
disk  the  blanks  were  generally  radially  arranged.  The  machines  o: 
the  Fowler  patent,  No.  64,964,  dated  May  21, 1867;  of  the  Sandhan 
patent,  No.  109,844,  dated  December  6,  1870;  and  of  the  Wills  pai 
ent,  No.  117,684,  dated  August  1,  1871, — are  examples  of  this  gen 
eral  class.  Each  machine  differs  materially  from  the  Boss  structure 
notably  in  the  fact  that  the  stiffening  process  is  not  performed  bj 
«old  rolling,  and  that  in  the  Fowler  and  Wills  carrying  devices  th( 
blanks  are  arranged  radially,  and  in  the  Sandham  machine  they  art 
in  pockets,  and  do  not  hang  vertically  by  their  necks.    In  the  first 
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itro  machineB  the  stiffening  is  effected  by  pressnre;  in  the  Wills  ma« 
chine,  bj  hammering.  Other  machines  did  a  part  of  the  work  only. 
Of  these  the  machine  of  the  Chase  patent,  No.  78,644,  dated  Jane  9, 
1868,  which  pointed  and  sheared  the  nail,  and  the  Globe  Nail  Com- 
pany's machine,  which  also  had  a  feeding  disk  which  carried  radially 
projecting  nails,  and  presented  them  successively  and  simultaneously 
to  beveling  and  trimming  devices,  are  examples.  By  the  machine 
of  the  Hall  patent,  No.  121,511,  dated  December  5, 1871,  the  blanks 
were  stiffened  on  each  side  by  cold  rolling,  the  points  were  beveled 
between  rolls,  and  were  subsequently  sheared.  This  machine  had  no 
carrier.  The  blanks  were  fed  through  a  vertical  tube.  The  machine 
of  the  Wills  patent.  No.  122,876,  of  January  16,  1872,  had  a  carrier 
in  the  form  of  a  revolving  screw,  and  cold  rolled  the  blanks  on  one 
side.  A  small  roller  was  passed  over  the  nail  while  resting  upon  a 
stationary  bed.  It  was  beveled  and  trimmed  on  another  machine. 
The  machine  of  Carter's  English  patent,  No.  1,338,  dated  April  23, 
1868,  was  for  making  carpenters'  nails,  spikes,  and  bolts  from  rods  of 
hot  iron.  After  a  heading  die  had  formed  the  head  of  the  nail,  and 
while  it  was  held  by  a  gripper,  it  was  tapered  and  pointed,  by  means 
of  a  roller  on  one  side  and  a  die  on  the  other,  and  then  was  released, 
and  discharged.  The  roller  and  die  are  said  to  be,  and  I  assume  that 
they  are,  like  the  roller  and  die  of  the  Boss  machine. 

It  will  thus  be  seen  that  before  Boss'  invention  horse-nails  were 
made,  by  different  processes,  upon  one  machine,  the  varioas  opera- 
tions being  successively  and  simultaneously  performed ;  and  also  that 
the  blacksmith's  art  in  stiffening  one  side  of  the  nail  had  been  im- 
itated by  cold  rolling  one  side,  but  that  horse-nails  stiffened  by  cold 
rolling  had  not  been  made  upon  one  machine  having  an  intermittent 
carrier.  It  may  be  added  that,  by  hammering  or  by  cold  rolling,  the 
skill  of  the  blacksmith  is  more  nearly  attained  than  by  pressing. 

Boss'  invention  consisted,  in  general  terms,  in  a  machine  in  which 
a  new  feeding  mechanism,  wherein  the  blanks  hang  vertically  by  their 
necks,  presented  the  blanks  thus  suspended,  by  a  step  by  step  move- 
ment, to  a  roller  and  die,  so  that  the  nail  was  brought  in  front  of  the 
die,  and  rolled  upon  one  side,  and  thereafter,  in  saccession,  to  points 
ing  and  trimming  dies,  each  operation  being  performed  simultane- 
ously. 

The  principal  parts  of  the  feeding  mechanism  are  a  horizontal 
ratchet  feed-wheel,  which  is  caused  to  revolve  with  an  intermittent 
motion,  and  two  stationary  concentric  guide-rings,  so  as  to  have  a 
concentric  space  between  the  two.  The  outer  ring  exactly  incloses 
the  feed-wheel.  The  bead  of  the  blank  drops  through  the  spaces  be- 
tween the  teeth  npon  the  periphery  of  the  wheel,  while  the  annular 
space  between  the  guide-rings  is  wide  enough  to  receive  the  shank  of 
the  nail,  but  not  wide  enough  to  permit  the  head  of  the  nail  to  pass. 
As  the  feed-wheel  rotates,  it  forces  the  blank  to  pass  around  in  the 
space  between  the  rings  that  support  it.     The  carrying  device  eon- 
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aiste  of  the  intermittent  notched  feed-wheel  and  the  eonoentrio  gaide- 
wheela. 

The  firat  claim,  which  is  for  the  feeding  mechanism,  is  as  follows : 

"The  improved  nail-carrying  device,  composed  of  tlie  two  concentric  guide- 
rings  and  ttie  uotctied  feed-wheel,  provided  with  teeth  projecting  downwards, 
and  operating  to  carry  the  nails  around  between  the  rings." 

There  was  nothing  particularly  new  in  the  pointing  or  trimming 
devicea,  or  in  the  succeasive  and  simultaneous  operation  of  the  differ- 
ent processes  by  which  a  nail  is  made,  but  the  Boss  carrying  device 
was  new;  and  neither  it,  nor  any  other  intermittent  carrier,  had 
been  united  with  a  roll  and  die  in  the  manner  specified  in  the  patent, 
and  an  intermittent  carrier  had  not  been  united  in  one  machine  with 
rolling,  beveling,  and  trimming  devices. 

The  seventh  and  eighth  claims  of  the  patent — the  only  claims  which 
are  said  to  be  infringed — are  as  follows : 

"(7)  The  combination  in  a  horse-nail  macliine  of  a  feed-wheel,  a  roll-die, 
and  a  nail-roll,  together  with  their  respective  connections  with  the  main  shaft, 
substantially  as  hereinbefore  described,  so  that  the  nail  may  be  brought  into 
position  in  front  of  the  die  before  the  die  Is  advanced,  and  the  die  be  advanced 
before  the  roll  begins  its  work. 

'  "(8)  The  arrangement  in  a  nail-machine  of  the  feeding  mechanism,  the 
'rolling  devices,  and  the  pointing  and  trimming  devices,  sutetantially  as  here- 
inbefore described,  so  tliat,  when  the  nail-carriage  is  full,  a  nail  shall  be 
brought  into  position  before  the  trimming  die,  and  another  t^fore  the  bevel- 
ing die,  at  the  same  moment  that  one  is  brought  into  position  for  the  action 
of  the  rolling  mechanism." 

The  seventh  claim  has  reference  to  the  combination  of  a  carrier 
wheel  of  the  Boss  type,  a  roll-die,  and  nail-roll  for  rolling  the  nail  on 
one  side  only,  together  with  their  respective  connections  with  the 
main  abaft,  ao  arranged  or  connected  therewith  that  the  nail  ia 
brought  in  firont  of  the  die  before  the  die  is  advanced ;  and  then, 
after  the  die  ia  advanced,  the  roll  begins  its  wofk  by  passing  down 
over  the  die,  wiping  or  rolling  the  nail.  It  is  for  a  carrier  wheel  in 
which  nails  hang  vertically  by  their  heads,  a  roll-die,  and  nail-roll, 
substantially  aa  described,  and  their  connections  with  the  main  shaft, 
so  that  the  nail,  while  suspended,  shall  be  brought  to  the  roll  and 
die,  which  shall  operate  upon  it  in  the  described  order  and  man- 
'  ner.  This  claim  specifiea  a  feed-wheel  of  the  Boss  type,  and  does 
not  include  the  entire  carrying  device  of  the  Boss  machine. 

The  eighth  claim  includes  the  primary  elements  of  the  Boss  ma- 
chine, as  they  are  specified  in  the  patent;  the  feeding  mechanism; 
the  rolling,  the  pointing,  and  trimming  devices,  arranged  with  refer- 
ence to  each  other,  as  specified  in  the  claim.  The  feeding  mechan- 
ism is  that  which  has  been  before  described,  and  which  ia  described 
in  the  first  claim,  and  embraces  more  than  the  feed-wheel  of  the 
seventh  claim. 

The  carrying  device  of  the  defendants  is  described  by  their  expert 
as  follows: 
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"It  consists  of  a  ring  having  upon  its  inner  surface  an  Inwardly  project- 
ing flange,  in  wliich  are  a  aeries  of  equidistant  recesses,  to  be  aomewlmt  nar- 
rower than  the  head  of  the  nail  blank  to  be  introduced.  The.ring  is  sup- 
ported from  below,  and  so  as  to  leave  the  space  below  the  notches  or  recesses 
in  the  ring  clear,  and  so  that  a  nail  introduced  into  either  of  the  said  recesses, 
point  downwards,  will  fall  until  the  head  comes  to  a  bearing  on  the  ring,  and 
so  that,  if  the  ring  be  rotated,  it  will  carry  the  blanks  so  introduced  in  a  cir- 
cular path.  On  the  periphery  of  the  ring  is  a  series  of  notches  corresponding 
to  the  notches  on  the  inside  of  the  ring. "  , 

Id  the  Rosa  machine  the  movements  of  the  oacrier,  the  roll,  and 
ihe  roll-die,  are  all  derived  directly  from  the  main  shaft.  In  the  de- 
fendants' machine  the  pointing  and  trimming  devices  receive  their 
movements  directly  from  the  main  shaft,  but  the  rolling  devices  re- 
ceive their  motion  from  a  counter-shaft,  at  right  angles  to  the  former. 
In  the  defendants'  machine  the  roll-die,  the  nail-roll,  the  pointing 
and  trimming  devices,  are  substantially  those  of  the  Boss  patent, 
and  the  nail,  while  suspended,  is  brought  by  the  feed-wheel  into 
position,  in  front  of  the  die,  before  the  die  is  advanced,  and  the  die 
is  advanced  before  the  roll,  which  rolls  the  nail  on  one  side  only, 
begins  its  work.  A  nail  is  also  brought  into  position  befdre  the  trim- 
ming die,  and  another  before  the  beveling  die,  at  the  same  moment 
(hat  one  is  brought  into  position  for  the  action  of  the  rolling  mech- 
anism. 

Upon  the  question  of  infringement  of  the  seventh  claim  the  de- 
fendants make  several  points,  which  involve  dififerent  constructions 
of  the  claim. 

1.  If  the  claim  is,  broadly,  for  any  dial  feed-wheel  and  a  stiffening 
device  combined,  so  that  the  stiffening  device  would  operate  upon  the 
blank  presented  by  said  wheel,  then  it  was  anticipated  by  the  Fowler 
and  Sandham  patents  and  the  first  patent  of  Wilis.  This  construc- 
tion is  BO  obviously  inadmissible  that  it  was  not  pressed. 

2.  If  the  seventh  claim  is,  broadly,  for  a  dial  feed-whefel,  a  roll-diej 
and  a  nail-roll,  arranged  with  reference  to  each  other,  as  recited  in 
the  claim,  and  irrespective  of  the  peculiar  connections  between  said 
parts  and  the  main  shaft,  then  the  invention  was  the  substitution  of 
the  roll-die  and  nail-roll  of  the  Carter  patent  in  place  of  the  stiffening 
devices  in  the  pre-existing  patents,  which  have  just  been  mentioned, 
which  substitution  involved  nothing  more  than  the  skill  of  the  trained 
mechanic,  and  was  unpatentable.  Assuming  that  the  improvement 
did  substitute  the  rolling  device  of  the  Carter  patent  for  the  stiffening 
device  of  some  other  patent,  the  conclusion  that  the  Carter  device 
could  have  been  put  into  a  horse-nail  machine  with  any  dial  feed- 
wheel,  or  especially  with  a  new  feed-wheel,  without  that  reconstruc- 
tion which  would  require  invention,  seems  to  me  to  be  very  untenable. 
The  inventive  skill  of  the  patentee  does  not  require  much  discussion, 
in  view  of  the  pre-existing  devices  an^  his  machine.  An  examina- 
tion of  them  all  shows  that  the  Ross  machine,  as  well  as  its  prede- 
cessors, was  the  product  of  a  creative  mind.     He  made  a  new  carry- 
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ing  device,  and  be  made  a  new  combination  of  a  carrier  vbeal  of  his 
type,  and  a  roller  and  roll-die. 

3.  If  the  seventh  claim  includes  the  connections  whereby  all  the 
movements  are  derived  from  the  main  shaft,  then  the  defendant's 
machine  does  not  infringe.  The  feed-wheel,  roll-die,  and  nail-roll  of 
the  defendant's  machine  are  moved  by  one  main  shaft,  as  the  primary 
factor  of  their  movements. '  "There  is  a  short  coanter-shaft  interposed 
between  the  main  shaft  and  another  shaft  that  rans  lengthwise  of 
the  machine,  and.  motion  is  transmitted  from  said  main  shaft  to  said 
other  shaft  by  gear-wheels.  Said  lengthwise  shaft  has  upon  it  an 
eccentric  and  a  cam.  The  eccentric  carries  the  roll  carriage,  and 
causes  it  to  reciprocate  at  each  revolution  of  said  shaft,  and  the  cam 
actuates  the  vibrating  arm  to  which  the  roll-die  was  attached." 

It  would  be  an  extremely  narrow  oonstraotion  of  this  claim  to 
compel  the  connections  to  be  directly  with  the  main  shaft,  and  to  say 
that  there  was  no  infringement  because  a  part  of  the  devices  got  their 
direct  movement  from  a  counter-shaft.  Such  a  construction  would 
also  be  unjust  to  other  patents  for  machines  wherein  motion  mast 
necessarily  be  transmitted,  either  directly  or  indirectly,  from  one 
shaft.  The  means  by  which  motion  is  transmitted  from  one  shaft  to 
another  are  so  various,  and  so  well  jinown  to  machinists,  that  the 
limitation  which  is  desired  by  the  defendants  might  result  in  an  easy- 
spoliation  of  inventions.  The  defendants'  positions  in  regard  to  the 
claim,  which  were  selected  by  an  experienced  and  skillful  expert,  and 
by  able  counsel,  appear  to  me  to  be  so  untenable  that  a  court  is  com* 
pelled  to  hold  that  the  claim  is  being  infringed. 

The  plainti£F  regards  the  successive  and  simultaneous  action  upon 
the  different  nails  as  the  important  element  of  the  eighth  claim.  I 
think  that  as  much  importance  should  be  paid  to  the  primary  ele- 
ments of  the  different  devices  as  to  the  manner  in  which  the  work  is 
delivered  by  the  carrying  device.  The  feeding  device  of  the  defendants 
is  not  claimed  to  be  an  infringement  of  the  concentric  rings  and  the 
notched  wheel  of  the  plaintiff's  machine,  and  the  eighth. claim  is  not 
infringed. 

There  was  a  misunderstanding  on  the  part  of  the  plaintiff  as  to 
the  effect  of  the  stipnlation  which  had  been  entered  into,  and  the  ex- 
istence of  the  plaintiff  corporation  was  not  proved.  Unless  its  cor- 
porate capacity  is  admitted,  opportunity  will  be  given  to  make  the 
requisite  proof  before  an  interlocutory  decree  is  signed. 

Let  there  be  a  decree  against  infringement  of  the  seventh  claim, 
and  for  an  accounting. 
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The  Citt  of  Mexico.    (Tift,  intervening,  etc.) 
{DUtriet  Court,  D.  Florida.    April  19. 1886.) 

Sheps  ass  SHippiNa — Pbotibions  Fttrnished  to  Vbssbl  Hbld  fob  Pibaot. 

Expenses  for  provisions  provided  passengers  and  crew  detained  on  board  a 
vessel  under  seizure,  after  arrival  in  ^ort,  and  before  service  of  attachment 
under  libel  for  forfeiture,  allowed  against  the  vessel. 

Forfeiture. 

W.  C.  Moloney,  for  petitioner. 

G.  B.  Patterson  and  W.  W.  McFarland,  for  claimant. 

L.  W.  Bethel,  for  the  United  States. 

Locke,  J.  When  this  vessel  arrived  in  port  there  vere  on  board 
over  60  passengers,  and  crew,  bat  the  stores  and  provisions  had 
been  entirely  exhansted.  The  crew  were  performing  their  regular 
duties  on  board,  and  the  passengers  were  charged  with  being  engaged 
in  an  illegal  and  criminal  voyage,  which  justified  their  detention ; 
and  there  was  no  one  present  at  that  time  competent  or  authorized 
to  order  the  discharge  of  either,  and,  bad  there  been,  the  vessel's 
being  placed  in  quarantine  would  have  prevented  them  from  leaving 
the  ship.  Under  these  circumstances,  Lieut.  Elliott,  United  States 
naval  of&cer  in  charge,  made  arrangements  with  the  petitioner  for 
supplying  such  provisions  as  were  necessary,  and  this  petition  has 
been  filed  to  obtain  payment. 

In  defense  it  is  urged  that  the  indebtedness  was  incurred,  not  by 
the  authority  of  the  owners  of  the  vessel,  but  by  the  officers,  after  a 
seizure,  and  while  she  was  in  custody  of  the  government;  that  no 
advantage  came  to  the  owners,  nor  was  the  vessel  bound  to  provide 
the  passengers  with  provisions  after  their  arrival  in  port ;  that  they 
were  unreasonably  detained  on  board,  and  it  should  not  be  at  the 
expense  of  the  ship. 

These  bills  were  incurred  before  there  had  been  an  opportunity  for 
attachment  by  the  marshal  under  a  warrant,  and  were  rendered  nec- 
essary by  the  peculiar  circumstances.  Any  other  coarse  than  that 
pursued  would  have  been  objectionable.  The  circumstances  of  her 
seizure  justified  the  detention  of  those  on  board  until  the  law  officers 
of  the  government  could  have  an  opportunity  to  inquire  into  the  facts 
of  the  case.  The  relations  existing  between  the  vessel  and  those  on 
board  were  such  as  should  make  her  responsible  for  their  subsistence 
as  long  as  they  remained  on  board,  regardless  of  tbe  question  as  to  who 
had  charge  of  her.  The  position  of  the  passengers  on  board  was  dif- 
ferent from  that  of  ordinary  passengers  who  had  taken  passage  from 
port  to  port,  and  whose  voyage  had  terminated.  The  vessel  had  been 
placed  at  the  disposal  of  Gen.  Delgado,  in  who&e  employment  and 
pay  tbe  rest  all  seem  to  have  been,  and  she,  and  the  owners  through 
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her,  must  be  held  to  be  responsible  for  the  p&yment  of  any  expenses 
on  their  account.  This,  as  well  as  the  amount  of  wa^^es,  is  an  ex- 
pense which  has  been  properly  incurred  on  account  of  the  seizure,  and 
the  hnal  payment  of  which  must  depend  upon  the  determination  of 
the  question  of  forfeiture. 

Let  judgment  be> entered  for  the  amount  proven. 


The  Aijgieks.' 
(CTreuft  CouH,  E.  D.  Ptnntyltiania.    April  15, 1886.) 

Collision— Nbomgencb. 

The  steamer  Algiers  and  the  schooner  William  3.  White  were  sailing  on 
convergent  courses.  The  steamer's  was  N.  N.  E.;  the  schooner's  N  W.,  or 
BomewEat  to  the  northward  of  that.  The  steamer's  head-light  and  signal 
lights  were  set,  and  burning  brightly.  The  officers  and  seamen  were  on  the 
lookout  and  watchful.  The  schooner's  side  lights  were  burning  brightly, 
but  were  set  in  the  curve  of  her  bow,  and  did  not  throw  her  light  abaft  the 
beam.  Her  binnacle  was  on  the  top  of  the  cabin,  and  a  white  light  therein 
was  visible,  within  an  arc  of  iri  deg.  8  min.  to  a  vessel  off  her  port  quarter. 
The  first  mate  and  two  seamen  were  on  duty,  one  of  them  at  the  loolcout. 
The  schooner's  side  lights  were  seen  by  no  one  oa  board  the  steamer.  A 
white  one,  however,  was  seen.  The  steamer's  lights  were  seen  by  those  on 
the  schooner  for  a  long  time  before  the  collision,  but  no  precautions  were 
taken  to  attract  her  attention.  A  torch  kept  for  that  very  purpose  was  not 
lighted.  The  schooner  was  not  noticed  until  too  late  to  avoid  a  collision. 
Meld  that,  having  proved  vigilance,  negligence  could  not  be  inferred  from 
failure  to  see  a  light,  and  that  the  schooner  was  in  positive  fault  in  failing 
to  light.and  exhibit  the  torch,  as  the  law  required  ber  to  do,  when  she  knew 
the  steamer  was  approaching  on  a  course  which  crossed  her  own. 

In  Admiralty. 

6'.  ikf .,  Thomas,  H.  R.  Edmunds,  and  •/.  Warren  Cotdston,  for  libel- 
ant. 

M.  P.  Henry  and  Edward  McCarty,  for  the  Providence  Washing- 
ton Ins.  Go. 

Cttrtis  Tilton  and  Henry  Flanders,  for  respondent. 

McEennan,  J.  The  following  facts  are  found  as  the  result  of  the 
evidence : 

(1)  Shortly  after  midnight  on  the  morning  of  the  nineteenth  of  Kovem- 
ber,  1882,  ofl  the  capes  of  the  Delaware,  and  from  20  to  3(t  miles  sonth- 
eastwardly  from  the  Five  Fathom  Bank  light-ship,  a  collision  occurred  be- 
tween the  schooner  William  J.  White  and  the  steam-ship  Algiers,  by  which 
the  schooner  was  sunk,  and  the  vessel  and  cargo  were  a  total  loss. 
.  (2)  The  night  was  dark,  the  moon  had  set,  the  sky  was  overcast,  so  that' 
the  stars  could  not  be  seen,  and  the  wind  was  about  N.  K.  E. 

(3)  The  steamer  was  pursuing  her  voyage  from  New  Orleans  to  New  York 
at  the  rate  of  eight  knots  an  hour,  steering  a  course  N.  N.  £..  with  the  wind 
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aliead,  ber  IieiU-Iiglit  aTitl  signal  lights  duly  set,  and  burning  briglitly.  Hor 
officers  and  crew  were  properly  stotioned ;  the  lookout  was  upon  the  bow,  and 
watchful;  the  second  ofllcer  was  tipon  the  bridge,  looking  for  lights;  the 
master  was  in  the  pilot-house,  standing  at  the  forward  window  close  by,  ob- 
serving the  progress  of  his  ship;  the  quartermaster  was  at  the  helm,  and  two 
seamen  were  amid-ships  awaiting  call. 

(4)  The  schooner  was  on  a  voyage  from  Alexandria,  Virginia,  to  Prov- 
idence, Rhode  Island ;  her  speed  about  four  miles  an  hour.  She  was  beating 
up  the  coast,  close-hauled,  on  her  starboard  tack.  She  was  in  command  of 
the  first  mate,  and  two  seamen  were  on  duty,  one  at  the  wheel,  and  the  other 
at  the  lookout.  Her  course  varied  with  the  wind,  but  was  N.  W.,  or  some- 
what to  the  northward  of  that.  Her  side  lights  were  burning  brightly,  but 
were  set  in  the  curve  of  her  bow,  and  did  not  throw  tlieir  light  abaft  the 
beam.  Her  binnacle  was  on  the  top  of  the  cabin,  and  a  white  light  therein 
was  visible,  within  an  arc  of  22  deg.  3  min,,  to  a  vessel  off  her  port  quarter. 

(5)  The  courses  of  the  vessels  were  convergent,  and  at  an  angle  more  or 
less  acnte.  The  schooner's  bearing  was  somewhat  on  the  steamer's  star- 
board bow,  and  the  steamer  was  approaching  on  the  port  quarter  of  tha 
schooner. 

(6)  The  side  lights  of  the  schooler  were  not  seen  by  the  lookout  on  the 
steamer;  or  by  her  captain,  who  was  in  the  pilot-house  on  the  starboard  side; 
or  by  her  second  officer,  who  was  on  the  starboard  side  of  the  bridge, — both 
Of  which  officers  were  looking  through  glasses  in  the  general  direction  of  the 
schooner's  approach;  nor  by  the  two  seamen,  who  were  amid-ships,  and  wei» 
looking  in  the  same  direction;  nor  by  the  quartermaster  at  the  wheel. 

(7)  The  mast-head  light  of  the  steamer  was  seen  continuously,  for  more 
than  an  hour  before  the  collision,  from  the  schooner.  Afterwards  the  steam- 
er's green  light  was  seen  by  those  on  the  schooner,  and  they  knew  that  the 
steamer  was  approaching  their  course. 

(8)  The  schooner  had  a  torch  on  board,  but  no  attempt  was  made  to  light 
it  AVhen  the  collision  was  impending,  and  immediately  before  it  occurred, 
a  globe  light  was  swung  on  the  schooner,  which  was  seen  on  the  steamer, but 
it  did  not  give  her  timely  warning  of  the  schooner's  proximity. 

(9)  The  steamer  did  not  reduce  her  speed,  or  change  her  course;  and,  when 
the  collision  was  imminent,  her  helm  was  put  hard  arport,  and  an  order  given 
to  stop  and  back  her.  The  collision,  however,  occurred,  by  wliioh  the  bow  of 
the  steamer  was  stove  in,  and  she  was  considerably  damaged,  and  the  schooner 
was  at  once  sunk. 

Under  the  pressure  of  the  respondent's  proof,  giving  it  its  full  weight, 
I  think  it  is  incontestable  that  neither  the  hull  nor  the  light  of  the 
schooner  were  seen  by  any  person  on  the  steamer.  But  it  is  urged 
that  this  is  overborne  by  the  appellant's  evidence  that  the  schooner's 
lights  were  burning  brightly,  and  henoe  that  they  ought  to  have  been 
seen  by  the  steamer,  and  that  the  impact  upon  the  schooner  was 
direct  and  perpendicular.  If  the  steamer  was  not  negligent,  it  is  not 
necessary  for  her  to  show  why  the  schooner's  lights  were  not  seen  by 
her.  It  may  be  accounted  for  by  imputing  only  a  slight  mistake  to  the 
schooner's  witnesses  touching  her  coarse.  Bat  the  testimony  for  the 
steamer  establishes  that  her  lookout  was  faithful  and  dutiful,  and  that 
several  other  officers  and  persons  on  her  deck  were  carefully  observant 
in  the  direction  of  the  schooner's  approach,  and  that  no  lights  were  or 
conld  be  seen,  except  a  white  light,  which  they  afterwards  believed  to 
be  a  misleading  light  in  the  schooner's  binnacle.  Whether  this  be  so  or 
v.28F.no.4— 16 
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not  is  not  necessary  to  determine.  Its  obief  significance  is  in  showing 
the  vigilance  of  the  persons  on  the  steamer.  If  vigilance  is  proved,  an 
inference  of  negligence  is  not  to  be  deduced  from  the  mere  fact  that 
a  light  was  not  seen,  {The  Annie  lAndiley,  104  U.  S.  191 ;)  and,  if  the 
collision  did  not  result  from  the  negligence  of  the  steamer,  there  is 
no  liability.  But  the  schooner  was  in  positive  fault.  She  saw  the 
steamer  an  hour  before  thecollision,  and  knew  that  she  was  approach- 
ing her;  and  was  where  it  was  evident  that  the  courses  of  the  vessels 
crosseid  each  other,  and  the  danger  of  collision  was  threatening.  She 
failed  to  light  and  exhibit  the  torch  which  she  kepi  on  board  for  the 
very  purpori'e  of  giving  warning  under  such  circumstances.  If  she 
had  exhibited  the  torch,  it  is  reasonably  certain  that  a  collision  could 
only  have  occurred  by  the  willful  act  of  the  steamer;  and  her  fault 
is  not  condoned  or  mitigated  by  the  fact  that  her  side  lights  were 
burning  brightly,  and  the  assumption  that  they  could  have  been  and 
ought  to  have  been  seen  by  the  steamer.  The  law  gives  her  no  such 
discretion,  but  required  her  to  inform  the  steamer,  in  this  mode,  of 
her  proximity  and  course;  and,  if  she  consciously  omitted  to  do  it, 
the  unfortunate  consequences  of  her  failure  are  imputable  to  her 
alone. 

The  libel  is  dismissed,  with  costs.. 


Hendrickson  v.  Wbisht  and  others.* 

((Xrevit  Oovrt,  B.  D.  PtnntyJnania.    April  S8, 1886.) 

Ohabtbb-Pabtt— Shtp-Bkokkbs. 

A.  &  Co.  -were  the  ship's  agents  at  New  York.  They,  throagh  H.  ft  M. ,  ship- 
brokers  in  Philadelphia,  applied  to  C.  &  Co.  for  an  oner.  Terms  were  agreed 
apon,  and  put  in  writing.  The  charter-party  was  then  read  over  by  the  agent 
of  C.  &  Co.,  and  marked,  in  order  that  any  member  of  the  firm  might  know  it 
was  all  right,  and  sign  it  without  reading  it  through.  It  was  then  handed  to 
H.  &  M.,  who  sent  it  to  A.  &  Co.  for  ezecntion.  A.  &  Co.  made  an  alteration 
in  it,  signed  it,  and  returned  it  to  H.  &  M.  with  instructions  to  call  C.  &  Co.'s 
attention  to  the  alteration.  H.  &  M.  took  the  charter-party  to  C.  &  Co.,  and 
left  it  with  a  clerk,  but  said  nothing  about  the  change.  One  of  the  firm,  re- 
lying upon  the  mark,  signed  the  charter-party  without  noticing  the  altera- 
tion. Soon  after  C.  &  Co.  learned  of  the  change,  and  immediately  refused 
to  be  bound  by  the  charter-party.  Held,  that  H.  &  M.  were  the  agents  of  the 
ship,  not  of  C.  &  Co. ;  that  their  default  or  fraud  was  imputable  to  their  prin- 
cipals; and  that  the  charter-party  could  not  be  sustaineo. 

In  Admiralty.     See  6  Fed.  Bep.  526. 

Flanders  d  Pugh,  for  libelants. 

H.  G.  Ward  and  M.  P.  Henry,  for  respondents. 

MgKennan,  1.     This  suit  is  brought  to  recover  damages  for  the  re- 
fusal by  the  respondents  to  fulfill  a  charter-party  alleged  to  have  been 

» Reported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 

Digitized  by  VjOOQIC 


BENDBIOKSON  V.  WBIGHT.  243^ 

entered  into  between  them  and  French,  Edge  &  Co.,  as  agents  of  the 
BuBsian  bark  Hero,  on  the  twenty-seventh  day  of  Angust,  1879.  In 
Angnst,  1879,  the  bark  Hero  was  at  Carthagena,  awaiting  employ- 
ment.  French,  Edge  &  Go.  were  her  agents  at  New  York,  having 
authority  to  charter  her.  They  "gave"  her  to  Hoffman  &  Meyer, 
ship-brokers  of  Philadelphia,  to  obtain  a  charter  for  her  there.  Hoff- 
man &  Meyer  applied  to  the  respondents  for  an  offer,  which  they 
made;  but  stated,  as  an  indispensable  condition  of  their  engagement 
of  the  vessel,  that  she  should  sail  promptly  from  Carthagena,  and  this 
was  communicated  to  French,  Edge  &  Co.  After  some  negotiation 
between  Mr.  Young,  who  bad  charge  of  that  department  of  the  bus- 
iness of  the  respondents,  and  Mr.  Hoffman,  of  Hoffman  &  Meyer,  a 
charter-party  was  agreed  upon  on  the  twenty-seventh  day  of  August, 
1879,  and  a  blank  form  was  accordingly  £]led  up,  embodying  its 
terms,  by  a  clerk  in  the  respondents'  office.  It  contained  a  stipula- 
tion that  the  vessel  should  "proceed  promptly  to  Philadelphia,  to 
enter  upon  the  performance  of  this  charter-party."  It  was  then  ex- 
amined by  Mr.  Young,  and  was  ready  for  signature  without  further 
examination.  It  was  therefore  "ticked"  by  Mr.  Young,  by  writing  a 
private  mark  upon  it,  which  indicated  to  the  members  of  the  firm  that 
it  had  been  examined  and  approved  by  Mr.  Young,  and  required  no 
farther  examination.  This  was  fully  understood  by  Mr.  Hoffman,  who 
testified  that  he  was  informed  of  the  import  and  object  of  Mr.  Young's 
mark,  and  that  it  was  placed  upon  the  paper  "so  that  Mr.  Neall,  or 
any  other  member  of  the  firm,could  sign  it  without  reading  it  through, " 
and  he  knew,  also,  that  the  respondents  would  execute  it  only  in  its 
approved  form.  It  was  afterwards  sent  to  Hoffman  &  Meyer,  who, 
on  the  twenty-eighth  of  August,  took  it  to  New  York  to  procure  its 
execution  by  French,  Edge  &  Co.  They  insisted  upon  a  change  in  the 
paper  touching  the  time  of  departure  of  t)ie  vessel  from  Carthagena, 
and  were  told  by  Hoffman  &  Meyer  that  if  it  was  so  changed  the  re- 
spondents would  not  sign  it.  French,  Edge  &  Co.,  however,  after  the 
word  "promptly"  interlined  the  word,  "to-wit,  in  about  a  fortnight;" 
and  on  the  thirtieth  of  August  sent  the  charter  by  mail  to  Hoffman 
ft  Meyer,  to  have  it  executed  by  respondents.  On  the  same  day  they 
instructed  Hoffman  &  Meyer  to  call  the  attention  of  the  respondents 
to  the  alteration,  and  to  say  that  they  insisted  upon  its  insertion. 

On  September  1,  1879,  Mr.  Meyer  called  at  the  office  of  the  re- 
spondents, in  the  absence  of  Mr.  Young,  and  left  the  charter-party 
with  Mr.  Engleman,  a  clerk  of  the  respondents,  to  have  their  signa- 
ture affixed  to  it;  but  did  not  state  to  him  that  any  change  had  been 
made  in  the  original  draft.  It  was  handed  afterwards  to  Mr.  Neall, 
a  metnber  of  the  firm,  and  he,  upon  the  faith  of  Mr.  Young's  mark 
of  approval  npon  it,  affixed  the  name  of  the  firm  to  it  without  reading 
it.  It  was  then  sent  back  to  Hoffman  ft  Meyer  to  have  copies  made 
of  it.  Upon  the  return  of  the  copies,  several  days  afterwards,  the 
respondents  discovered  that  change  which  bad  been  made  in  their 
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approved  draft  of  the  charter-parlj,  and  at  onoe  notified  French, 
Edge  &  Co.  that  they  would  not  be  bound  by  it  as  it  stood. 

Hoffman  &  Meyer  were  not  the  agents  of  respondents  in  this  trans- 
action. They  were  not  employed  or  compensated  by  them.  From 
the  beginning  they  acted  avowedly  as  the  representatives  of  French, 
Edge  &  Co.  At  the  instance  of  the  latter,  they  initiated  the  negotia- 
tion with  the  respondents ;  solicited  an  ofifer  from  the  respondents 
for  the  employment  of  the  ship;  treated  with  them  touching  the 
terms  of  the  charter,  under  the  instructions  of  their  avowed  princi- 
pals; and,  in  every  step  of  the  negotiation,  the  respondents  acted  for 
themselves,  and  they  as  the  representatives  of  an  adverse  interest. 
Hence  French,  Edge  &  Co.  were  their  principals,  and  not  the  re- 
spondents, and  their  default  or  fraud  is  imputable  to  their  principals. 

Upon  this  statement  of  facts,  I  am  of  opinion  that  the  libel  cannot 
be  sustained ;  but  as  the  whole  case  is  very  clearly  and  fnlly  discussed 
in  the  (pinion  of  the  learned  judge  of  the  district  court,  the  decree 
of  that  court  is  affirmed  for  the  reasons  stated  in  that  opinion,  and 
the  libel  is  now  here  dismissed,  with  costs. 


The  Mabu  Lotgia.* 

{dreuU  Court,  E.  D.  New  Tark.     Judo   29,  1886.) 
Charteb-Paktt— Breach  op  CnABTEB—DEviATioif— Damage  to  Caboo— Eh- 

T»Y  nsr  Loo — EVXDBKCK— 8TRK8B  OF  WeATHBR. 

The  charter  of  a  vessel  which  brought  a  cargo  of  green  fruit  from  Messina 
to  New  York  contained  the  clause  that,  "'being  essentially  necessary  for  the 
good  ijreservation  of  the  cargo,  it  is  especially  agreed  that  the  vessel,  on  leav- 
ing Gibraltar,  shall  go  to  the  northward  of  the  Western  islands,  and  keep 
north  of  that  latitude,  unless  absolutely  forced  south  by  stress  of  weather,  in 
which  case  the  vessel's  log-book  shall  furnish  evidence  of  that  fact."  It  ap- 
peared in  evidence  that  the  vessel,  after  leaving  Gibraltar,  kept  the  port  tack, 
on  a  course  which  would  have  taken  her  north  of  the  Western  islands,  bat 
afterwards  changed  her  tack ;  and  the  ent^  in  the  log,  made  at  the  time,  was, 
"Vessel  laboring  heavily  from  high  sea:  "on  account  of  heavy  sea,  take 
starboard  tark;"  and  on  the  following  day  the  entry  in  the  log  was,  "Obliged, 
from  heavy  sea,  to  keep  starboard  tack,  in  order  not  to  have  the  vessel  suffer 
much;"  "are  compelled,  by  the  rough  sea,  to  keep  starboard  iacks;"  and  that, 
after  again  attempting  to  go  north  on  the  port  tack  for  six  honrs,  she  again 
headed  south,  the  entry  being,"  We  take  the  starboard  tack,  the  vessel  goffering 
much  on  port  tack;"  and  she  passed  to  the  southward  of  the  islands.  In  an 
action  against  the  bark-for  damages,  htW,,  that  she  was  obliged  to  take  the 
starboard  tack  in  consequence  of  her  laboring  heavily  while  on  the  port  tack, 
on  account  of  the  high  seas,  and  was  absolutely  forced  south  by  stress  of 
weather,  and  that  the  log-book  furnishes  evidence  of  that  fact.  HM,  alro, 
that  as  the  vessel  was  forced  south  by  stress  of  weather,  and  did  not  pass  to 
the  north  of  the  Western  islands,  it  was  her  duty,  under  the  charter-party, 
when  she  reached  the  western  longitude  of  the  islands,  in  view  of  the  time 

•Reported  by  E.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  Sew  York  bar. 
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already  consumed,  and  of  the  perishable  nature  of  the  cargo,  to  make  directly 
for  New  York,  and  not  to  first  work  up,  if  she  could,  to  the  northerly  latitude 
of  the  islands.  Held,  also,  that  the  charter-party  had  been  fully  performed 
by  the  vessel,  and  that  full  freight  had  been  earned. 

Admiralty  Appeal.  The  decree  of  the  dlstriot  court  in  the  same 
case  (18  Fed.  Bep.  656)  reversed. 

Two  actions — one  that  of  Laigi  Pirandello,  the  charterer,  against 
the  vessel,  for  damages  for  breach  of  charter,  and  the  other  that  of 
the  Fratelli  Savarese,  owners  of  the  vessel,  against  the  cargo,  for 
balance  of  freight  money — were  consolidated  and  tried  together. 

In  this  case  the  court  (BiiATCHFoan,  Jastioe)  found  the  following 
facts : 

(1)  On  December  12,  1880,  the  Fratelli  Savarese  were  the  owners 
of  the  bark  Maria  Laigia,  an  Italian  vessel  of  469  tons  register. 

(2)  On  that  day,  at  Messina,  Sicily,  the  then  master  of  said  bark 
entered  into  a  oharter>party  of  said  bark  with  Luigi  Pirandello,  a 
merchant  of  Messina,  by  which  it  was,  among  other  things,  stipa* 
lated  and  agreed  that  the  vessel,  then  lying  at  Naples,  should  proceed 
to  Messina,  and  load  a  fall  and  complete  cargo  of  green  fruit,  or 
other  lawful  merchandise,  at  charterer's  option;  "the  charterer  to 
have  the  option  of  shipping  brimstone  for  ballast,  and,  being  so 
loaded,  should  therewith  proceed  direct  to  New  York,  Philadelphia, 
or  Baltimore,  one  port  only  to  be  named  by  the  charterer  on  signing 
bills  of  lading;  *  *  *  there  deliver  the  same  according  to  bills 
of  lading,  on  being  paid  freight  *  *  *  at  the  sum  of  fourteen 
hundred  gold  American  dollars  in  fall,  if  sent  to  New  York,  *  *  * 
with  fifty  like  dollars  gratuity  to  the  captain.  The  act  of  God,  re- 
straint  of  princes  and  rulers,  the  nation's  enemies,  fire,  and  all  and 
evei7  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 
of  whatever  nature  and  kind  soever,  during  the  said  voyage,  al  srays 
excepted.  The  freight  to  be  paid  in  cash  on  a  true  and  right  delivery 
of  the  cargo.  «  •  •  Being  essentially  necessary  for  the  good 
preservation  of  the  cargo,  it  is.  especially  agreed  that  the  vessel,  on 
leaving  Gibraltar,  shall  go  to  the  northward  of  the  Western  islands, 
and  keep  north  of  that  latitude,  unless  absolutely  forced  south  by  stress 
of  weather,  in  which  case  the  vessel's  log-book  shall  furnish  evidence 
of  that  fact.  Twenty-five  running  days  are  to  be  allowed  the  said 
merchant  (if  the  ship  be  not  sooner  dispatched)  for  loading,  to  com- 
mence in  Messina,  when  in  free  pratique,  and  ready  to  load,  and 
usoal  time  allowed  for  unloading,  according  to  custom  of  respective 
ports.  The  boxes  of  fruit  to  be  stowed  with  the  usual  ventilation,  as 
customary  for  the  United  States.  •  *  *  Stevedore  to  be  pro- 
vided by  the  charterer,  *  •  •  and  ten  days  on  demurrage,  over 
and  above  the  said  laying  days,  at  twenty-five  gold  dollars  per  day." 
"Penalty  for  non-performanoe  of  all  the  aforesaid  clauses  in  this 
eharter,  amount  of  freight." 
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(3)  "The  Western  islands, "  referred  to  in  the  charter-party,  are 
the  islands  also  known  as  the  Azores,  and  they  are  geographically 
situated  between  the  parallels  of  89  deg.  45  min.  and  36  deg.  57 
min.  north  latitude,  and  between  the  meridians  of  31  deg.  10  min. 
and  24  deg.  56  min.  longitude  west  of  Greenwich. 

(4)  That  thereafter  the  vessel,  which  was  lying  at  Naples,  pro- 
ceeded from  there  to  Messina,  where  she  arrived  on  January  21, 
1881.  The  master  notified  the  charterer  on  January  27th  that  the 
vessel  would  be  ready  to  receive  cargo  ander  the  charter  on  the  next 
day,  and  received  reply  that  the  vessel's  lay  days  would  commence 
on  the  28th. 

(5)  On  February  17,  1881,  the  vessel  began  to  load  brimstone, 
and  finished  loading  on  February  23d,  having  taken  on  board  2,600 
cantars,  equal  to  200  tons. 

(6)  On  the  fifth  of  March,  1881,  after  the  expiration  of  the  lay 
days  for  loading,  the  vessel  began  to  load  fruit,  and  finished  load- 
ing it  on  the  evening  of  March  9th,  having  taken  on  board  1,500 
boxes  of  lemons  and  4,766  boxes  of  oranges.  The  boxes  of  fruit 
were  stowed  with  the  usual  ventilation,  as  customary  for  the  United 
States. 

(7)  After  the  loading  of  the  cargo,  and  on  March  9, 1881,  the  master 
executed  bills  of  lading  for  the  cargo,  which  contained,  among  other 
things,  this  provision :  "Ignore  peto  e  qualita,  affermo  numero  cane, 
tutt'  altro  die'  essere."  They  also  stated  that  freight  was  to  be  paid 
"as  per  charter-party." 

(8)  The  quality  of  the  oranges,  when  shipped  at  Messina,  was  in- 
ferior. The  weather,  at  and  prior  to  the  shipment,  was  warm  and 
rainy,  and  unfavorable  for  the  preservation  of  fruit,  and  the  keeping 
quality  of  the  fruit  that  year  was  poor. 

(9)  On  March  10,  1881,  the  vessel  sailed  from  Messina  to  New 
York,  being  tight,  staunch,  strong,  and  in  every  way  fitted  for  the 
voyage.  She  passed  out  of  the  straits  of  Gibraltar  on  April  16,  and 
arrived  in  New  York  on  May  28,  1881.- 

[Omitting  extracts  from  the  vessel's  logs,  contained  in  the  tenth 
and  eleventh  findings.] ' 

(12)  After  the  bark  left  Gibraltar  she  endeavored  to  go  to  the 
northward  of  the  Western  islands,  and  to  keep  northward  of  that 
latitude,  and  continued  so  to  do  until  April  18th-19th,  on  which  day 
she  was  obliged  to  take  the  starboard  tack  in  consequence  of  her 
laboring  heavily  while  on  the  port  tack,  on  account  of  the  high  seas, 
and  was  absolutely  forced  south  by  stress  of  weather.  On  the  follow- 
ing day  she  again  changed  to  the  port  tack,  and  made  another  effort, 
for  six  hours,  to  go  to  the  northward  of  the  Western  islands,  and  to 
keep  north  of  that  latitude;  but  she  was  again  compelled,  by  stress 
of  weather,  to  change  to  the  starboard  tack,  the  heavy  sea  having 
caused  her  to  suffer  heavily,  and  was  absolutely  forced  south  by 
stress  of  weather.     Thereafter,  and  until  she  had  passed  the  longi« 
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tode  of  the  Western  islands,  stress  of  weather  made  it  impossible  for 
ber  to  pass  to  the  northward  of  them. 

(IS)  The  bark's  log-book,  consisting  of  the  two  logs  above  named, 
famishes  evidence  that  for  the  time  above  named  she  was  absolutely 
forced  soath  by  stress  of  weather. 

(14)  After  passing  the  longitude  of  the  Western  islands  it  would 
have  been  imprudent  on  the  part  of  the  master  of  the  bark  to  take  a 
course  which  would  have  then  carried  her  to  the  northward  of  the 
latitude  of  the  Western  islands.  On  the  contrary,  she  was  abso- 
lutely forced  southward  of  that  latitude  by  stress  of  weather,  and  her 
log-book,  consisting  of  the  two  logs  above  named,  furnishes  evidence 
of  that  fact. 

(15)  Upon  the  arrival  of  the  bark  in  New  York  she  made  a  true 
and  right  delivery  of  her  cargo  to  the  consignees  thereof,  who  received 
and  accepted  the  same. 

(16)  The  charter-party  was  fully  performed  by  the  bark. 

(17)  The  balance  of  freight  money  due  to  the  owners  of  the  bark, 
under  the  charter-party,  after  her  arrival  in  New  York,  and  the  de- 
livery of  her  cargo,  was  the  sum  of  $970. 

(IS)  By  reason  of  the  above  findings  of  fact,  no  facts  are  found 
on  the  subject  of  any  damage  to  any  of  the  cargo. 

And  the  court  also  made  the  following  conclusions  of  law : 

(1)  The  proper  construction  of  the  clause  in  the  charter-party, 
"that  the  vessel,  on  leaving  Gibraltar,  shall  go  to  the  northward  of 
the  Western  islands,  and  keep  north  of  that  latitude,  unless  abso- 
lutely forced  south  by  stress  of  weather,"  is  that  if,  by  stress  of 
weather,  the  vessel  was  prevented  from  going  to  the  northward  of  the 
Western  islands,  she  was  not  required  either  to  go  to  the  northward 
of  the  Western  islands,  or  to  keep  north  of  that  latitude. 

(2)  The  owners  of  the  bark  are  entitled  to  a  decree  dismissing  the 
libel  of  Pirandello  against  her,  with  costs  to  them  in  the  district 
oonrt,  and  in  this  court,  to  be  taxed ;  and  adjudging  that  they  re- 
cover against  her  cargo  the  above-named  balance  of  freight,  being 
$970,  with  interest  from  June  21,  1881,  with  costs  in  both  courts  to 
be  taxed. 

Vllo,  Buebsainen  <£•  Huhbe,  for  libelant. 

Jas.  K.  Hill,  Wing  d  Shoudy,  (H.  D.  Benedict,  counsel,)  for  claim- 
ant of  the  Maria  Luigia. 

And  the  court  filed  also  the  following  opinion : 

Bt.AT0HF0BD,  Justice.  In  deciding  these  oases  against  the  bark 
and  her  owners  (18  Fed.  Bep.  656)  the  district  judge  held  that  the 
facts  stated  in  the  log-book  did  not  prove  that  the  master  of  the  bark 
was  forced  by  stress  of  weather  to  abandon  the  northern  passage. 
He  found  that  the  log-book  stated  the  reason  for  changing,  on  April 
18th-19th,  from  the  port  tack  to  the  starboard  tack, — that  is,  from 
the  northward  to  the  southward  course, — to  be  "to  relieve  the  veaael 
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from  (belabor  she  was  sobjeoted  to  in  tbehigh  sea  running ;"  and  be 
held  that  the  motive  so  stated  could  not  have  been  the  real  motive, 
because  "the  vessel  was  cloBe<hauled  on  both  the  tacks,  and  the  wind 
and  sea  continued  the  same,"  and  "the  vessel  would  therefore  labor 
as  much  on  the  starboard  as  on  the  port  tack,"  and  "changing  tb» 
tack  could  not  bring  relief  from  the  labor. "  The  log  shows  that  at 
5  A.  M.  on  the  19th,  the  wind  being  W.  S.  W.,  and  the  vessel  being 
able,  with  that  wind,  to  head  N.  W.,  or  six  points  from  the  wind,  she 
left  the  port  tack,  and  went  on  the  starboard  tack,  and  beaded  &.,  or 
six  points  from  the  wind.  From  midnight  to  4  a.  m.  the  navigation 
log  says:  "Vessel  laboring  heavily  from  high  sea."  From  4  a.  h.  ta 
8  A.  M.  that  log  says:  "On  account  of  heavy  sea,  take  starboard 
tack."  On  April  19th-20th,  from  noon  to  4  p.  h.  of  the  19th,  the 
navigation  log  says:  "Obliged,  from  heavy  sea,  to  keep  starboard 
tack,  in  order  not  to  have  the  vessel  suffer  much;"  and  the  general 
log  says :  "P.  M.  Are  compelled  by  the  rough  sea  to  keep  starboard 
tacks."  At  8  A.  M.  of  the  20th  the  vessel  went  on  the  port  tack 
again,  with  the  wind  W.  by  S.,  and  headed  N.  W.  by  N.,  and  in  four 
hours  ran  fifteen  miles,  as  shown  by  the  navigation  log.  The  general 
log  says :  "A.  M.  At  eight  o'clock,  vessel  goes  about,  and  sails  on 
port  tacks."  On  April  20th-2lBt,  from  noon  to  2  p.  h.  of  the  20th, 
with  the  wind  W.  N.  W.,  the  vessel  headed  N.,  and  ran  in  the  twa 
hours  five  miles,  as  the  navigation  log  shows.  That  log  also  shows 
that  at  2  p.  h.,  with  the  same  wind,  the  vessel  changed  to  the  star- 
board tack,  the  entry  being,  "At  two  o'clock  we  take  the  starboard 
tack,  the  vessel  suffering  much  on  port  tack;"  and  that  at  8  p.  h.,. 
with  the  vrand  N.  W.  by  N.,  she  headed  S.  W.  by  W. 

As  to  the  fact  whether  changing  the  tack,  with  the  same  wind  and 
sea,  still  remaining  close-hauled,  will  relieve  a  vessel  from  labor,  the 
new  evidence  taken  in  this  court  is  overwhelming  to  show  that  such 
relief  is  often  given  by  such  change  of  tack,  under  the  oircumstancea 
stated.  As,  therefore,  the  reason  for  the  change  might  be  sound, 
and  the  motive  a  real  one,  and  there  is  nothing  to  cast  suspicion  on 
the  good  faith  of  the  master  of  the  vessel,  the  only  question  is  whether 
suffering  from  heavy  labor  in  high  seas  is  such  "stress  of  weather"  aa 
the  charter-party  means.  Undoubtedly  it  is.  The  consequence  of 
the  labor  might  be  opening  of  seams,  and  leakage,  with  damage  to 
cargo,  or  shifting  of  cargo,  and  prolongation  of  the  voyage.  Much 
must  be  left  to  the  sound  judgment  of  the  master  at  the  time ;  ■  and 
the  criticism  which  is  the  result  of  a  wisdom  which  comes  after  the 
event,  and  is  easily  made  by  those  who  were  not  on  the  spot,  is  a  poor 
substitute  for  the  deliberate  conclusion  of  an  experienced  man,  charged 
with  the  responsibility  of  action  under  the  exigencies  of  the  occasion 
His  log-book  shows  why  he  went  south,  and  "furnishes  evidence"  that 
he  was  "absolutely  forced  south  by  stress  of  weather."  The  pre> 
ponderance  of  evidence  to  outweigh  each  facts  as  appear  in  this  case,, 
and  the  judgment  of  a  competent  master  upon  them,  ooght  to  be 
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Tcry  clear.  The  Clem'ftis,'Btovn,  Adm.  503;  The  John  H.  Pearson, 
U  Fed.  Bep.  752, 

As  the  vessel  was  forced  so^utb  by  stress  of  weather,  and  did  not 
pass  to  the  north  of  the  Western  islands,  it  was  her  duty,  in  view  of 
the  time  already  consumed  when  she  reached  the  westerly  longitude 
of  the  islands,  and  of  the  perishable  nature  of  the  cargo,  to  make  all 
speed  to  reach  her  destination  on  a  direct  line,  and  not  to  first  work 
up,  if  she  could,  to  the  northerly  latitude  of  the  islands.  The  char^ 
ter-party  did  not  require  that,  and  good  sense  and  good  faith  forbade 
it. 

There  was  no  breach  of  the  charter-party,  and  the  whole  charter 
money  was  earned. 


The  Fri8ia.» 

The  John  N.  Pabkeb. 

(dreuU  Court,  S.  D.  New  York.    July  16,  1886.) 

Collision — Steambss  Crossing — ^Whistles — Dutt  to  Stop  and  Back. 

A  collision  occurred  in  New  York  harbor  on  a  cleax  day,  between  the  steam- 
ship Fiisia,  oatward  bound  on  a  S.  S.  W.  conise,  and  a  bark  towed  by  a 
.  hawser  astern  of  a  tug,  which  was  crossingf  rem'  Bed  Hook  to  a  point  below 
Bedlow's  island,  on  a  "W.  N.  W.»  course.  The  tug  blew  three  signals  of  two 
whistles  each  to  the  steam-ship,  and,  receiving  no  answer,  kept  on  to  the 
westward,  and  crossed  the  course  of  the  steam-ship.  Those  in  <uiarge  of  the 
Fiisia  not  hearing  any  whistles  from  the  tug,  but  seeing  it  was  crossing  on  a 
eourae  at  right  angles,  blew  one  blast  of  their  whistle,  ported,  and  kept  on. 
Becelvinc  no  whistle  in  response,  the  steam-ship  again  blew  one  blast  of  the 
whistle,  and  then  reversed,  but  too  late  to  avoid  a  collision,  and  the  Frisia's 
stem  struck  the  starboard  side  of  the  bark  about  50  feet  from  her  stern. 
HM  that,  as  the  tng  had  the  steam-ship  on  her  starboard  side,  it  was  her  duty 
to  keep  the  bark  out  of  the  way  of  the  steam-ship,  and  that  she  was  in  fault 
for  attempting  to  cross  ahead  of  the  Frisia,  and  in  keeping  on  without  get- 
ting a  response  to  her  whistles.  On  appeal,  held,  that  the  Frisia  was  also  in 
fault  in  that,  when  it  was  plainly  seen  that  the  tag  and  bark  were  crossinx 
ber  course  so  as  to  involve  risk  of  collision,  she  ported  her  helm,  and  did  not 
sooner  stop  and  reverse.  Held,  that  libelants  were  entitled  to  a  decree  for 
their  damages  against  both  the  tug  and  the  steam-ship. 

Admiralty  Appeal.  The  decree  in  the  district  court  in  the  same 
case  (24  Fed.  Bep.  495)  reverted  in  so  far  as  it  held  that  the  Frisia 
was  not  in  fault. 

In  this  case  the  court  (Blatohfobd,  Justice)  found  the  following 
facts: 

(1)  On  June  17,  1882,  James  Eitchin,  James  B.  Eitchin,  Dickson 
Anderson,  and  Bobert  McDonald  were  the  owners  of  the  bark  Jamea 

'Heported  by  R.  D.  and  Wyllys  Benedict,  Esqs.,  ol  the  New  York  bar. 
*See  note,  p(M,  250. 
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from  (belabor  she  was  subjected  to  in  the  high  sea  rannina*'         ^ 
lield  that  the  motive  so  stated  could  not  have  been  the  v  ^^ 

because  "the  vessel  was  close-hauled  on  both  the  tack?  -  ^  ^j^ 

and  sea  continued  the  same,"  and  "the  vessel  woul'''  /  /        '  ' 
as  much  on  the  starboard  as  on  the  port  tack, "  '  ^   /   '       oklyn  in 
tack  could  not  bring  relief  from  the  labor."    T'    '  /  ^  ^Q^  |™ 

5  A.  M.  on  the  19th,  the  wind  being  W.  S.  W.        ,-  ^„g  ^^  ji,^ 

able,  with  that  wind,  to  head  N.  W.,  or  six  r     ,.   ,'■ 
left  the  port  tack,  and  went  on  the  starbor    /'  '-*  .  KnaJnonn  M 

six  points  from  the  wind.    From  midni^     /  '  .Jing  the  bark 

log  says:  "Vessel  laboring  heavily  fror  •  .•  ;■  ,f  the  bark,  and 
8  A.  M.  that  log  says:  "On  accoun'  "  /  thorns  in  length, 

tack."     On  April  19th-20th.  from         ^  .  ^^  ^^  ^^^^  ^itte  on 

navigation  log  says:  "Obliged,  *  -  .  was  made  fast.    The 

tack,  m  order  not  to  have  the  ^     .  ^^^oss  the  bay,  in  a  W.  N. 

og  says:      P.  M.  Arecomp<.  ^  anchorage  on  the  southerly 

tacks."     At  8  A.  M.  of  the  ''  ' 

again,  with  the  wind  W.  \  ^g  blowing  a  light  breeze  from  the 

hours  ran  fifteen  miles,  r  .anning  ebb  at  the  rate  of  about  three 
log  says :       A.  M.  At       ^g,i    direction.     The  weather  was  fine  and 

^°filf         -iw^'    .^shining  brightly. 

wun  tne  wxna  w.  ^^^  ^^^  g^jj  ge|.^  ^^^  ^^^  without  propelling  power 
hours  five  miles,  ^'^^  under  the  sole  management,  control,  and  direc- 
that  at  2  p.  m.  ^/ ^^  able  seaman  was  stationed  at  the  wheel  of  the 
board  taok,  +  '/<^'jj,e  wharf,  and  was  ordered  to  steer  her  directly  after 

with  the  •'^.J  V^^  t\^%  after  the  tug.  By  his  compass  his  course  was 
'  iiHe'^^^  ^'^*  officer  stationed  himself  on  the  top-gallant  fore- 
^*»  ^  pjibe  hark,  when  the  tng  started  to  tow,  and  remained  thereon 
^^y"  i^A»  *"°®  ^^  ^^  collision.  The  rest  of  the  officers  and  crew,  ex- 
^^  tf%6  captain,  who  was  on  shore,  were  about  the  deck,  attending  to 
^       '^  respective  duties. 

^^^  The  tug  was  in  charge  of  her  captain  and  pilot,  who  was  an 

Jerienced  man  in  navigation,  and  bad  a  competent  and  sufficient 

.^jiout,  and  a  competent  engineer  in  charge  of  her  engine.     The 

^iiole  length  of  the  tug  and  tow,  with  the  60-fatboms  hawser,  was 

nbout  605  feet. 

(7)  The  Erisia  was  an  ocean  steamer,  of  3,000  tons,  schooner 
rigged,  belonging  to  the  Hamburg-American  Packet  Company,  and 
was  employed  regularly  in  their  line  between  New  York  and  Ham* 
burg,  carrying  freight  and  passengers.  She  was  312  feet  in  length, 
-  was  built  of  iron,  and  had  a  very  sharp  bow.  She  had  a  screw,  which 
turned  to  the  right,  and  when  her  engines  were  reversed  from  foil 

>  NoTK. — In  the  district  court  opinion  this  course  is  given  as  N.  N.  W.  This  was  prob- 
ably caused  by  a  mistake  of  the  stenographer  in  bis  minutes  of  the  testimony  of  the 
captain  of  the  tug.  In  the  additional  testimony  in  the  circuit  court  the  captain  of  tbe 
tug  testified  that  Ibia  was  an  error,  and  that  his  course  was  W.  N.  W.— [Rbp. 
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^'^^  "to  fall  speed  astern,  her  bead  tamed  to  starboard,  so  long 

^   making  headway,  whether  her  rudder  was  amid-ships,  or 

^  "^er  a  starboard  helm,  or  under  a  port  helm.     With  her 

Sf^  \  ^ipB>  her  head  wonld  fall  off  to  starboard  two  points  in 

"^gs-         "^  •'n  snob  reversing  of  her  engines  from  fall   speed 

^  '^  .  d  astern  and  the  moment  at  which  she  ceased  to 

^  ^.  ^er  a  port  helm,  or  under  a  starboard  helm,  her 

?^^S^      '  ^  '■tarboard  oae  and  one-baU  points  in  the  same 

'•^^/^^        *%  auditions  of  wind  and  tide,  about  two  min- 

^.^"■if  %■         "^  ^^  reversing  of  her  engines  at  full  speed 

•^^  ^^  ^-^     '%^      ^  he  ceased  to  make  headway.     Her  full 

■*)i     "^  '^      ^  5 

'-^"^^   '^  'V  w  she  left  her  dock  at  Hoboken,  bound 

"^  "^  ^fe^  "^  -.ermany,  carrying  passengers  and  cargo. 

5  ^^   *'---'•  ^narge  of  a  Sandy  Hook  pilot,  who,  from  the 

dock  until  after  the  collision  hereinafter  men- 

a  on  her  bridge.     The  bridge  was  more  than  160  feet 

.em,  and  was  12  feet  above  her  deck.     Her  master  and 

.  officer  were  also  on  the  bridge,  the  master  standing  on  the 

dide,  at  the  telegraph  to  the  engine-room,  and  the  chief  officer 

,a  the  starboard  side,  at  the  telegraph  to  the  wheel.     The  pilot  gave 

the  orders  for  her  navigation.     She  backed  out  into  the  stream,  and 

then  took  her  conrse  down  the  river,  along  the  western  edge  of  the 

channel,  which  was  her  proper  conrse. 

(9)  After  the  tug  and  the  bark  had  passed  out  to  the  southward 
and  westward  of  the  Black  Buoy  No.  1,  situated  south-west  of  Gov- 
ernor's island,  those  on  the  tug  and  bark  saw  the  steamer  Frisia 
coming  down  the  river,  upwards  of  a  mile  away,  at  a  high  rate  of 
speed.  There  were  at  that  time  proceeding  down  the  bay,  between 
the  steamer  and  Governor's  island,  the  steam-boat  Matteawan,  bound 
from  Pier  1,  East  river,  to  Bay  Bidge;  the  steam-boat  Castleton, 
bound  from  the  foot  of  Whitehall  street  to  Staten  island ;  the  tug- 
boat Peter  Smith,  with  a  canal-boat  in  tow,  bound  from  Hbboken  to 
Gowanus  creek;  and  the  tng-boat  Joseph  Stickney,  bound  from  Jer« 
sey  City  to  Bed  Hook.  Going  up  the  bay  was  a  large  Inman  steamer, 
which  crossed  the  tug's  bows,  and  passed  the  Frisia  on  her  port 
hand. 

(10)  The  pilot  of  the  tug,  after  seeing  the  Frisia,  gave  a  signal  of 
two  short  and  distinct  blasts  of  his  steam-wbistle,  to  indicate  to  the 
Frisia,  that  the  course  of  the  tug  and  the  bark  was  to  the  westward, 
across  the  course  of  the  Frisia,  but  the  latter  made  no  reply.  The  tug 
thereupon  repeated  the  signal  of  two  short  and  distinct  blasts  of  her 
steam-wbistle,  but  the  Frisia  gave  no  reply  thereto,  and  thereupon 
tbe  tug,  for  the  third  time,  gave  a  signal  of  two  short  and  distinct 
blasts  of  her  steam-whistle.  The  reason  why  the  pilot  of  the  tug 
gave  the  above  signals  was  that  he  thought  that,  by  keeping  on,  he 
would  cross  with  the  bark  in  safety  before  the  Frisia  would  reuch  the 
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coarse  of  the  bark,  and  therefore  he  kept  on.  Nd  whistle  irota.  the 
tug  was  heard  by  any  one  on  board  of  the  Frisia.  After  the  tug  had 
opened  the  starboard  side  of  the  Frisia  those  on  the  tug  heard  two 
whistles  blown  from  on  board  of  the  Frisia.  These  were  the  first 
whistles  heard  from  the  Frisia  by  those  on  the  tag,  and  before  that 
the  Frisia  had  not  blown  any  whistle. 

(11)  The  course  of  the  tug  and  the  bark  was  not  changed,  and 
their  speed  was  about  six  miles  an  hour,  until  just  prior  to  the  col- 
lision, when  the  speed  of  the  tug  was  increased  to  her  full  power,  to 
avoid  a  collision.  The  Frisia,  with  her  stem,  struisk  the  bark  a  blow 
on  her  starboard  side,  between  the  two  after-shrouds  of  the  starboard 
main  rigging,  about  50  or  60  feet  forward  of  the  stem  of  the  bark, 
which  cut  into  the  bark's  side  to  within  a  few  feet  of  her  keel,  and  the 
stem  of  the  Frisia  was  thereby  bo  firmly  wedged  into  the  side  of  the 
bark,  that  she  could  not  back  oat,  or  free  herself  from  the  bark,  un- 
til five  steam  tugs  had  pulled  the  bark  away  from  her,  which  was 
done.  The  water  then  began  to  pour  rapidly  into  the  side  of  the  bark, 
and  the  tugs  towed  her  to  the  Bed  Hook  flats,  where  she  sank  imme- 
diately, with  everything  on  board.  The  time  of  the  collision  was 
shortly  after  half  past  12  o'clock;  the  place,  S.  E.  by  8.  from  Bed- 
low's  island. 

(12)  The  distance  from  the  Friaia's  dock  at  Hoboken  to  the  place 
of  collision  is  three  and  one-fourth  miles.  The  Frisia  backed  out 
from  her  dock  at  12:15  p.  h.  She  rounded  and  started  down  the 
river  at  full  speed  at  12:22  p.  h.  She  stopped  her  engines  and  re- 
versed them  at  12:35,  but  too  late  to  overcome  her  headway  before 
she  struck  the  bark.  She  was  running  at  full  speed  ahead,  with  the 
tide,  up  to  the  time  she  reversed. 

(13)  The  coarse  of  the  Frisia  was  S.  S.  W.  Her  pilot  and  hex 
first  officer,  on  the  bridge,  saw  the  tag  and  the  bark,  on  the  port  bow 
of  the  Frisia,  from  one-half  to  three-quarters  of  a  mile  away,  and 
saw  that  they  were  bound  to  the  westward,  across  the  coarse  of  the 
Frisia.  Wlien  they  saw  that  the  tug  w&s  taking  no  measures  to 
avoid  the  Frisia,  and  was  determined  to  cross  her  course,  the  pilot 
ordered  the  first  officer  to  blow  one  blast  of  the  steam-whistle,  and 
one  short  blast  was  then  blown,  and  the  helm  of  the  Frisia  was  ported, 
and  she  continued  on  at  full  speed.  This  whistle  was  not  answered 
by  those  on  the  tug.  After  an  interval  the  Frisia  blew  another  blast 
of  her  steam-whistle,  and  about  the  same  time  the  pilot  of  the  Frisia 
gave  orders  to  pat  the  wheel  amid-ships,  stop  the  engines,  and  re- 
verse, full  speed  astern,  but  before  the  headway  of  the  Frisia  was 
overcome,  she  struck  the  bark. 

(14)  The  following  rules  and  regulations,  among  others,  for  the  gov- 
ernment of  pilots  of  steam-vessela,  as  revised,  amended,  and  adopted 
by  the  board  of  supervising  inspectors,  as  authorized  by  the  act  of 
congress  to  provide  for  the  better  security  of  life  on  board  of  vessels 
propelled  in  whole  or  in  part  by  steam,  and  for  other  purposes,  were 


Digitized  by 


Google 


THE   FRISIA.  253 

io  force  at  the  place  of  this  collision,  and  applicable  to  the  proper 
navigation  of  steam  vessels,  at  the  time  of  this  collision,  viz. : 

"Rule  1.  When  steamers  are  approaching  each  oUier  'head  and  head,'  (»r 
nearly  so,  it  shall  be  the  duty  of  each  steamer  to  pass  to  the  right,  or  port  side, 
of  the  other;  and  Uie  pilot  of  either  stciiiner  may  be  llrst  in  determining  to 
pursue  this  course,  and  thereupon  shall  give,  as  a  signal  of  his  intention,  one 
short  and  distinct  blast  of  his  steam-whistle,  which  the  pilot  of  the  other 
steamer  shall  answer  promptly  by  a  similar  blast  of  his  steam-whistle,  and 
thereupon  such  steamers  shall  pass  to  the  right,  or  port  side,  of  each  other. 
But  if  the  course  of  such  steamers  is  so  far  on  the  starboard  of  each  other  as 
not  to  be  considered  by  pilots  as  meeting  'bead  and  hciid,'  or  nearly  so,  the 
pilot  so  first  deciding  shall  immediately  give  two  short  and  distinct  blasts  of 
his  steam-whistle,  which  the  pilot  of  the  other  steamer  shall  answer  promptly 
by  two  similar  blasts  of  his  stenm-whistle,  and  they  shall  pass  to  the  left,  or 
on  the  starboard  side,  of  each  other." 

"Rule  3.  If,  when  steamers  are  approaching  each  other,  the  pilot  of  either 
vessel  fnils  to  understand  the  course  or  intention  of  the  other,  whether  from 
signals  being  given  or  answered  erroneously,  or  from  other  causes,  the  pilot 
so  in  doubt,  shall  immediately  signify  the  same  by  giving  several  short  and 
rapid  blasts  of  the  steam- whistle;  and  if  the  vessels  shall  have  approached 
within  half  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  sufflciont  for  steerage-way  until  the  proper  signals  are  given,  answered, 
and  understood,  or  until  the  vess«:ls  shall  have  passed  each  other." 

"Rule  6.  The  signals,  by  the  blowing  of  the  steam-whistle,  shall  be  given 
and  answered  by  pilots,  not  only  when  meeting  'head  and  head,'  or  nearly 
so,  but  at  all  times  when  passing  or  meeting  at  a  distance  within  half  a  mile 
of  each  other,  and  whether  passing  to  the  starboard  or  port." 

"X.  B.  The  foregoing  rules  are  to  be  complied  with  in  all  cases  except  when 
steamers  are  navigated  in  a  crowded  channel,  or  in  the  vicinity  of  wharves ; 
under  such  circumstances  steamers  must  be  run  and  managed  with  great  cau- 
tion, sounding  the  whistle  as  may  be  necessary  to  guard  against  collision  or 
other  accidents." 

(15)  The  libelants,  as  between  themselves  and  the  tag,  enstained 
by  the  collision  damages  in  the  sum  of  $35,844,40,  as  reported  bj 
the  commissioner,  with  interest  on  |28,274.09  from  August  1,  1882. 

And  the  court  also  found  the  following  conclusions  of  law : 

(1)  The  coarses  of  the  tug  and  the  Frisia  being  crossing  courses, 
involving  risk  of  collision,  and  the  tug  having  the  Frisia  on  her  own 
starboard  side,  it  was  the  duty  of  the  tug  to  keep  the  bark  out  of  the 
way  of  the  Frisia. 

(2)  The  tug  committed  faults  leading  to  the  collision,  in  that  she  at- 
tempted  to  cross  ahead  of  the  Frisia  with  the  bark,  and  in  that,  after 
getting  no  response  from  the  Frisia  to  any  one  of  her  whistles,  she 
kept  on,  and  did  not  stop  or  reverse. 

(3)  The  Frisia  committed  faults  leading  to  the  collision,  in  that  she 
ported,  and  did  not  starboard,  when  it  was  plainly  seen  by  those  in 
charge  of  her  that  the  tug  and  the  bark  were  crossing  her  course,  so 
as  to  involve  risk  of  collision,  and  in  that  she  did  not  sooner  stop  and 
reverse. 

(4)  The  libelants  are  entitled  to  decree  against  the  Frisia  and  the 
tug,  and  thdr  respective  stipulators  severally,  each  for  one-half  of  the 
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«ntire  damages  of  the  libelants,  and  of  the  proper  interest  tliereoi 
and  of  their  costs  in  the  district  court,  and  in  this  court,  so  far  as  tb 
fitipulated  value  of  the  vessel  shall  extend;  any  balance  of  snch  on< 
half,  over  and  above  such  stipulated  value  of  either  vessel,  or  \rhic 
the  libelant  shall  be  unable  to  collect  or  enforce,  to  be  paid  bj  tb 
other  vessel  or  her  stipulators,  to  the  extent  of  the  stipulated  vali 
thereof,  beyond  the  moiety  from  said  vessel. 

H.  T.  Wing  and  H.  Putnam,  tot  libelants,  James  Eitchin  as 
others. 

T.  E.  StiUman  and  W.  Mynderse,  for  the  Frisia. 

R.  D,  Benedict,  for  the  John  N.  Parker. 

And  the  court  also  rendered  the  following  opinion : 

Blatohfobd,  Justice.  The  district  judge  condemned  the  tug,  an 
acquitted  the  Frisia.  24  Fed.  Bep.  495.  He  held  that,  it  being  tl 
duty  of  the  tug  to  avoid  the  Frisia,  she  was  in  fault  in  attempting  i 
cross  the  Frisia's  bows.  As  to  the  Frisia,  he  held  that  the  whisth 
of  the  tug  were  all  of  them  blown  when  the  Frisia  was  so  close  i 
hand  that  stopping  and  reversing  her  engines  was  the  only  thing  the 
to  be  done  by  her  towards  avoiding  a  collision;  and  that,  in  the  al 
fience  of  timely  whistles  from  the  tug,  the  Frisia  was  not  cbargeab 
with  knowledge  of  the  intention  of  the  tug  to  attempt  to  cross  the  bov 
of  the  Frisia.  The  district  judge  said:  "If,  notwithstanding  tl 
omission  of  the  tug  to  give  timely  notice  by  her  whistle,  the  circun 
stances  were  such  as  to  infotm  the  steamer  in  time  that  the  tug  wt 
intending  to  cross  her  bows,  such  circumstances  cast  upon  the  steanK 
the  duty,  by  a  timely  change  of  her  course,  or  slacking  of  her  speei 
to  avoid  the  danger  attending  the  course  selected  by  the  tug.  I  fii 
in  the  circumstances  proved  nothing  calculated  to  convey  such  ii 
formation  to  the  steamer. " 

The  course  of  the  Frisia  being  S.  S.  W.,  and  that  of  the  tug  beii 
W.  N.  W.,  it  was  necessarily  apparent  to  those  on  the  Frisia  that  tl 
tug  was  crossing  the  course  of  the  Frisia  at  right  angles.  Again,  tl 
answer  of  the  Frisia  says  that  the  bark  in  tow  of  the  tug  "wasappa 
ently  bound  from  a  point  near  Merchant's  Stores,  Brooklyn,  to  a  poii 
a  little  to  the  southward  of  Bedlow's  island,"  and  that  the  coUisic 
occurred  "to  the  southward  and  eastward  of  Bedlow's  island."  Tl 
answer  also  says,  as  to  the  Frisia : 

"Those  in  charge  of  her  navigation  first  saw  the  tug  John  N.  Parker,  ai 
the  bark  James  L.  Harway  in  tow  thereof,  about  three  points  or  more  on  tl 
port  bow  of  the  steam-ship,  and  distant  three-quarters  of  a  mile.  The  Fri>3 
continued  upon  her  course,  which  was  about  S.  S.  W.,  and  those  in  charge 
her  navigation,  seeing  that  the  said  tug  and  bark  were  taking  no  meiisur 
to  avoid  the  steam-sliip,  though  it  was  their  duty  so  to  do,  blew  a  single  bla 
of  the  steam-wfaistle  to  call  the  attention  of  the  tug  and  bark  to  their  dat 
and  to  warn  them  to  go  under  the  stem  of  the  steam-ship.  The  said  sign 
was  unheeded  by  the  tug  and  bark,  and  they  continued,  at  undiminished  < 
at  increased  speed,  on  a  course  crossing  the  course  of  the  Frisia,  ahead  of  tl 
Frisia." 
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It  is  also  apparent  from  the  testimony  of  the  chief  officer  and  the 
pilot  of  the  Frisia  that  they  saw  all  the  time  that  the  tug  was  on  a 
course  crossing  the  bow  of  the  Frisia,  and  was  intending  to  cross  her 
bow,  and  that  they  thought  the  Frisia  could  do  no  harm  by  keeping 
on.  Under  these  circumatanoes,  the  duty  of  the  Frisia,  under  rule 
21  of  section  4233  of  the  Revised  Statutes,  to  at  least  slacken  her 
speed  much  sooner  than  she  did,  was  plain.  If  she  had  done  so,  she 
would  have  gone  astern  of  the  bark. 

As  the  district  court  ordered  a  reference  as  to  damages  only  as 
against  the  tug,  and  the  claimant  of  the  Frisia  was  no  party  to  the 
proceedings  on  that  reference,  there  must  be  a  new  reference  as  to 
damages  in  this  court,  to  be  conducted  on  notice  to  all  three  of  the 
parties. 


The  Halsey.*  ^  ""I' J 


(OireuU  Oourt,  E.  D.  Penntyhania.    April  22, 1886.) 


'<= — 


1.  OOUiTBION — DaHAOBS.  ••—1, 

A  -vessel  rightfully  occupying  a  position  in  a  dock,  to  which  she  has  been  V_.«*' 

assigned  by  the  superintendent,  is  not  responsible  for  damages  sufCered  by 
another  vessel  which  retained  her  position  after  she  was  bound  to  change  it, 
and  conld  have  done  so  with  safety.  That  this  change  of  position  must  have 
been  effected  at  night  is  no  excuse,  because  mere  inconvenience  does  not  con- 
stitute a  sufficient  reason  for  assuming  an  avoidable  risk. 

2.  POKT  RBOU1.AT10N8. 

Port  regulations,  when  made  by  a  competent  tribunal,  such  as  the  port- ward- 
ens of  the  port  of  Philadelphia,  are  binding  upon  all  parties;  and  when  their 
observance  is  practicable,  and  does  not  involve  any  serious  or  unusual  tem- 
porary danger,  obedience  to  them  is  imperative.   ' 

In  Admiralty. 

A.  L.  WUson  and  John  G.  Johnton,  for  libelant. 

Curtit  TiUon  and  Henry  Flanders,  for  respondent. 

MoEemnan.  J.  The  injury  complained  of  by  the  libelant  resulted 
from  the  jamming  or  squeezing  of  the  barge  Halsey  by  the  schooner 
Jno.  A.  Hall  in  the  dock  at  piers  Nos.  1  and  2,  Port  Richmond. 
Three  vessels  were  in  the  dock:  the  two  named,  and  the  Mellon. 
The  Halsey  was  in  the  dock  for  the  purpose  of  loading,  and  this  was 
completed  late  in  the  afternoon  of  the  day.  The  Jno.  A.  Hall  was 
seeking  a  berth  in  which  to  load,  and  was  directed  by  the  pier  mas> 
ter  to  move  in  between  the  Halsey  and  the  Mellon.  This  she  was 
unable  to  do  before  the  tide  rose,  but  about  9 :  80  in  the  evening  she 
was  able  to  move  to  the  position  assigned.  There  was  then  sufficient 
water  in  the  dock  for  the  three  vessels  to  lie  abreast,  and  this  would 
continue  to  be  the  case  until  high  tide  was  reached,  which  was  some 

>Beported  by  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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hours  after  the  Hall  took  her  place.  When  the  tide  fell,  there  was 
danger  of  crowding  on  account  of  the  diminished  width  of  the  water. 
Of  this  danger  the  master  of  the  barge  was  warned,  and  bad  been 
previonsly  ordered  by  the  superintendent  of  the  wbarf  to  haul  astern 
of  the  schooner.  After  the  Halsey  was  fully  loaded,  and  until  the 
tide  ebbed,  it  was  practicable  for  her  to  move  astern  of  the  Hall,  and 
thus  avoid  all  danger  of  crowding,  and  might  have  been  moved  at 
the  rear  end  of  the  wharf,  or  across  the  end  of  it,  without  apprecia- 
ble danger  to  her  from  passing  vessels. 

By  the  regulations  of  the  port-wardens  of  the  port  of  Philadelphia 
it  is  made  the  duty  of  vessels  not  taking  in  or  discharging  cargo 
along-side  of  a  wharf  to  make  a  way  for  and  permit  any  vessel  that 
wants  to  load  or  unload  cargo  to  come  inside  next  to  the  wharf,  and 
the  superintendent  of  the  wharf  to  assign  to  vessels  their  proper 
places  in  the  dock.  By  these  regulations  the  duties  and  rights  of 
the  parties  are  clearly  defined,  and  they  were  established  by  a  tribunal 
upon  which  expressly  authority  was  conferred  by  law  to  enact  them. 
They  were  therefore  binding  upon  the  parties.  The  learned  judge  of 
the  district  court  did  not  hold  to  the  contrary.  He  asserts,  what  is 
certainly  true,  that  these  regulations  are  to  have  a  reasonable  con- 
struction and  application.  If  their  observance  was  practicable,  and 
did  not  involve  any  serious  or  unusual  temporary  danger,  the  duty 
of  the  libelant  to  obey  them  was  imperative.  Nothing  short  of  satis- 
factory proof  of  these  conditions  will  excuse  an  omission  to  perform 
this  duty.  But  I  do  not  find  such  proof  in  this  case.  On  the  con- 
trary, it  seems  to  me  to  preponderate  in  favor  of  the  hypothesis  that 
the  Halsey  could  have  been  moved,  during  the  flood-tide,  to  a  position 
astern  of  the  Hall,  and  that  she  coiild  have  been  there  moored  without 
exposing  her  to  any  serious  danger.  That  this  service  must  be  per- 
formed late  at  night  will  not  excuse  her,  because  mere  iaoonveoience 
does  not  constitute  a  sufficient  reason  for  voluntarily  assuming  an 
avoidable  risk,  of  whose  dangerous  character  she  was  distinctly 
warned  and  fully  aware.  While,  therefore,  the  Jno.  A.  Hall  was 
rightfully  in  a  position  to  which  she  bad  been  assigned,  and  the  Hal- 
sey wrongfully  retained  hers,  when  she  might  safely  and  was  bound 
to  change  it,  she  cannot  justly  impose  the  consequences  of  her  own 
delinquency  upon  the  reispondent. 

The  libel  is  therefore  dismissed,  with  costs. 
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Leonard  v;  City  op  Shreveport. 
(CfireuU  Court,  W.  D.  Louitiana.    August,  1880.) 

t,  CODBTS— UniTKD  StATK  COTJBTS— JUHMDIOTIOIT. 

A  circuit  court  of  the  United  States,  since  the  passage  of  the  act  of  1875, 

has  original  jurisdiction  over  all  cases  where  a  United  States  law,  whether 

constitutional  or  congressional,  is  involved.  • 

2.  8Am— Fbderal  Qukstion — State  CoNsrrnjTioir— Provision  Pbacticai.lt 

InFAiKiNO  A  Contract. 

A  provision  of  a  state  constitution  limiting  the  rate  of  taxation  to  a  figure 
so  low  as  to  necessitate  the  breach  of  a  contract  for  the  payment  of  money, 
previously  made  by  the  taxing  power,  may  be  contested  in  a  federal  court  as 
involving  a  question  under  the  constitution  of  the  United  States. 

Plea  to  Jarisdiction. 

A.  H.  Leonard,  for  plaintifip. 

E.  H.  Randolph,  for  the  City. 


"i 


Boarman,  J.     All  the  parties  to  this  suit  are  citizens  of  Louisiana.  "JZ** 

The  question  raised  by  the  plea  to  the  jurisdiction  presents  this  in-  *^l:l} 

qairy,  do  the  allegations  in  the  petition  show  that  a  federal  question  Xl'Jl^ 

•will  have  to  be  passed  on,  by  way  of  claim  or  defense,  before  an  exi-  .  ,_— 

gible  judgment  can  be  given  by  the  court  trying  the  suit'/     The  rule  \::»' 

governing  the  jurisdictional  power  of  the  circuit  court  to  hear  or  try  ••cjl 

all  federal  questions,  concurrently  with  the  state  courts,  is  fixed  by  •*^- 

repeated  decisions  of  the  supreme  court.    As  to  the  rule,  it  has  been  f "" 

said :  "If  a  part  of  a  case  turns  on  a  federal  law,  the  circuit  court  has  "  "' 

jarisdiction."  (Oabom  v.  Bank  of  U.  S.,  9  Wheat.  738 ;)  and  that  "oases 
arising  under  the  law  of  the  United  States  are  such  as  grow  out  of 
the  legislation  of  congress,  whether  they  constitute  the  right  or  priv- 
ilege or  claim  or  protection  or  defense  of  the  party,  in  whole  or  in 
part,  by  whom  they  are  asserted."  Railroad  Co.  v.  MUsigsippi,  102 
U.  S.  135.  The  rule  governing  jurisdiction  is  the  same  whether  the 
constitution  or  laws  of  the  United  States  be  involved. 

In  Stann  v.  New  York,  115  U.  S.  257,  S.  C.  6  Sup.  Ct.  Rep.  31, 
Chief  Justice  Waite,  in  considering  whether  the  pleadings  then  be- 
fore him  showed  a  federal  question,  said : 

"  The  character  of  a  case  is  determined  by  the  questions  involved.  *  *  * 
If,  from  tlie  questions,  it  appears  that  some  title,  right,  privilege,  or  im- 
munity, on  which  recovery  depends,  will  be  defeated  by  one  construction  6f 
the  constitution,  or  a  law  of  the  United  States,  or  sustained  by  the  opposite 
eonstruction.  the  case  will  be  one  ■  arising  under  the  constitution  or  laws  of 
th«9  United  States,'  within  the  meaning  of  that  term  as  used  in  the  act  of 
1875:  otherwise  not." 

From  this  it  appears  that  if  some  title,  right,  privilege,  claim,  or 

immnnity  is  shown  by  the  allegations  to  be  in  the  plaintiff,  which 

cannot  be  made  complete  and  effective,  in  law  or  in  equity,  unless  the 

court  should  consider  and  pass  upon  a  provision  of  the  federal  con- 

v.28F.no.5— 17 
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stitution,  then  the  court,  whether  state  or  federal,  trying  the  case, 
vill  have  to  sustain  or  defeat  his  action  in  accordance  with  its  jadicial 
construction  of  the  constitution  of  the  United  States. 

Applying  these  suggesUons,  let  as  see  what  plaintiff's  petition  dis- 
closes :  It  shows  that  defendant  owes  the  debt  for  which  an  exigible 
judgment  should  be  given ;  that  the  debt  sued  on  is  evidenced  by  a 
contract  agreement,  binding  in  law  against  defendant;  that  at  the 
time  the  contract  was  entered  into  between  the  parties  the  city  could 
lawfully  collect  a  revenue  based  on  —  per  cent.,  with  which  to  dis- 
charge all  of  the  municipal  obligations;  that  now,  when  the  plaintifi 
has  fully  complied  with  his  obligations,  the  city,  in  consequence  of 
article  209  of  the  state  constitution,  passed  since  the  date  of  said 
contract,  can  lawfully  collect  only  7  per  cent,  with  which  to  discharge 
all  of  her  liabilities,  governmental  expenses,  or  that  7  per  cent,  tax 
will  not  supply  revenue  enough  to  pay  more  than  the  alimentary  ex- 
penses of  the  city  government;  that  execution,  if  judgment  should  be 
given  to  the  plaintiff  in  any  court,  state  or  federal,  could  not  operate 
on  the  fund  necessary  for  such  alimentary  purposes;  that  the  city 
had  ample  means,  or  had  ample  lawful  power,  to  levy  and  collect 
revenues  beyond  the  sum  required  for  alimentary  purposes  when 
plaintiff's  contract  was  entered  into,  and  that  now  the  city  has  the 
same  amount  or  more  of  taxable  property  that  she  had  at  that  time, 
but  her  legal  power  to  levy  and  collect  revenue  beyond  her  aliment- 
ary necessities  is  denied  to  ber  by  article  209;  that  she  has  no 
property  subject  to  seizure  for  plaintiff's  debt. 

If  these  statements  be  true,  it  is  clear  that  article  209,  by  limit- 
ing the  taxing  power  of  the  city  to  a  per  centum  less  than  she 
could  collect  when  the  contract  was  entered  into, — to  1  per  cent., — 
has  impaired  the  power  of  the  city  to  pay  the  debt  contracted  with 
plaintiff ;  and  it  is  equally  as  clear  that  no  court  passing  upon  the 
right  of  plaintiff  to  have  the  obligations  of  said  contract  effectually 
enforced  against  defendant  corporation  could  give  an  exigible  judg- 
ment that  would  authorize  and  command  the  city  to  levy  and  collect 
an  increased  per  centum  of  tax,  unless  the  court  annuls  and  makee 
void,  as  between  the  parties,  the  effect  of  article  209  on  plaintiff'^ 
rights.  Except  in  deference  to  the  paramount  law,  no  court  has  the 
judicial  power  to  command  the  city  to  levy  and  collect  a  higher  pei 
centum,  for  any  purpose,  than  the  1  per  cent,  fixed  in  the  state  con- 
stitution. But  for  the  conservative  force  of  article  1,  §  10,  of  the 
United  States  constitution,  the  plaintiff  would,  in  consequence  of  ar- 
ticle 209  of  the  state  constitution,  be  without  a  remedy,  however  mncb 
disposed  any  court  might  be  to  make  his  claim,  right,  title,  protec- 
tion, or  immunity  good  against  defendant. 

In  State  v.  City  of  Neto  Orlearu,  32  La.  Ann.  714,  the  coart,  citing 
a  number  of  anthorities  to  show  that  the  state  cannot  pass  laws  di. 
vesting  vested  rights  without  infringing  on  the  constitution  of  the 
United  States,  said : 
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"It  follows,  therefore,  that  tlie  provisions  of  the  constitution  of  1879  most 
have  full  operation  and  effect  against  all  persons,  and  against  all  rights^  ex- 
cept in  so  far  as  its  operation  is  restricted  by  the  constitution  of  the  United  ' 
States.  It  follows,  to  come  more  directly  to  the  exact  point  at  issue  here, 
that  no  person  can  require  the  city  of  New  Orleans  to  levy  a  greater  tax  than 
7  per  cent.,  unless  he  can  establish  a  right  in  himself  to  require  the  city  to 
require  the  levy  of  such  higher  tax,  and  unless  he  can  also  show  that  said  ' 
right  is  so  protected  by  the  constitution  of  the  United  States  that  it  could  not 
be  tiiken  away  by  any  action  of  the  state.  If  the  state  can  destroy  such  right, 
it  has  destroyed  it  by  this  provision  of  the  constitution." 

The  case  involves  the  same  issnes  in  this  oonrt  that  it  would  if  it 
was  in  the  state  court.  It  is  clear,  from  what  we  have  recited  from 
Justice  Fennbb,  that  no  relief  in  any  tribunal  could  be  given  the 
plaintiff  herein  without  passing  upon  the  effect  of  article  1,  §  10,  of 
the  United  States  constitution,  which  inhibits  the  impairment  of 
vested  rights,  by  article  209  of  the  state  constitntion.  12lZ. 

The  laws  operative  at  the  time  of  the  contract  measure  or  define  "|5'* 

the  rights  and  powers  of  the  parties.    These  laws  enter  into,  and  'II') 

become  a  part  of,  the  oontract  which  is  made  by  the  parties;  the  law  •*~Z'l. 

enforces  the  obligations.    The  right  to  invoke  all  the  lawful  powers  ~S^||* 

of  the  oity,  and  to  have  all  the  remedies  then  existing  for  the  efiPect-  ^H? 

nal  enforcement  of  the  obligations,  immunities,  privileges,  and  pro-  XLIII* 

tections  vested  in  the  parties  to  the  contract,  are  within  the  protec- 
tion of  the  article  of  the  United  States  oonstitntion  which  forbids  the 
impairment  of  the  obligations  of  a  oontraot.  Unless  this  court  can 
judicially  command  an  increased  rate  of  taxation,  in  the  interest  of 
plaintiff,  article  209  has  certainly  destroyed  the  rights  vested  in  him 
by  the  laws  existing  when  the  oontract  was  entered  into,  and  they 
cannot  be  made  effectual  in  his  favor  unless  the  effect  of  that  article 
as  to  him  is  avoided.  Its  avoidance  can  be  jadioially  pronounced 
only  and  solely  because  of  the  repugnancy  of  article  209  to  the  in- 
hibitions in  article  1,  §  10,  of  the  United  States  constitution. 

The  allegations  setting  forth  plaintiff's  cause  of  action  show  that 
all  the  revenues  accruing  from  the  1  per  cent,  tax  are  required  for 
alimentary  purposes.  This  allegation  must  be  taken  for  true.  The 
law  will  not  allow  any  part  of  such  revenues  to  be  paid  to  plaintiff. 
They  show,  too,  that  at  the  time  the  contract  was  entered  into  the 
defendant  corporation  bad  the  power  to  levy  a  higher  rate  of  taxation. 
The  law  vestedTin  the  plaintiff  the  right  to  have  that  amount  collected, 
if  it  became  necessary  in  order  to  pay  him.  On  the  trial  of  this  case, 
if  plaintiff  sustains  these  allegations,  he  will  have  establisbed  in 
himself  a  right  to  require  a  higher  tax  to  be  levied  by  defendant, 
and  the  court  will  not  be  forbidden,  by  article  209,  to  conamand  the 
higher  tax  to  be  collected  for  the  benefit  of  plaintiff;  because,  in  the 
face  of  the  paramount  law,  that  article  must  be  held  to  be  an  in- 
fringement of  his  vested  rights,  and  therefore  void  as  to  him.  The 
life  of  a  judgment  lies  in  the  power  to  execute  it.  No  exigible  judg- 
ment can  be  given  plaintiff,  who  is  certainly  entitled  to  such  a  judg- 
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ment  if  his  cause  of  a«tion  is  stistained,  ^thont  passing  npon  th 
effect  of  article  1,  §  10,  of  the  United  States  constitution,  on  plait 
tiff's  right  to  such  a  judgment. 

The  act  of  }875  was  intended  to  enlarge  the  original  jurisdictio 
of  the  circuit  courts,  and  to  extend  it  over  suits  which  oould  not  ha^ 
been,  prior  to  its  passage,  heard  or  tried  in  such  courts.  If  this  su 
had  been  filed  since  act  of  1875,  in  the  state  court,  either  party,  hot 
being  citizens  of  the  same  state,  because  of  the  subject-matter  involvec 
could  have  removed  it  to  this  court.  If  it  bad  been  tried  in  the  stal 
court  prior  to  that  act,  on  the  facts  admitted  for  the  purposes  of  tbi 
plea,  and  relief  in  the  way  of  an  exigible  judgment  'had  been  denied  b 
that  court,  the  case  could  have  been  taken  up  on  a  writ  of  error  t 
the  supreme  court.  It  would  seem  that  if  this  suit,  as  now  presente 
in  plaintiff's  allegations,  could  in  the  first  instance  have  been  remove 
to  the  circuit  court,  and  if  in  the  second  instance  named  it  oould  ha^ 
been  taken  up  on  a  writ  9f  error  to  the  supreme  court,  the  su 
involves  a  federal  qnesticHa,  and  it  .is  now  within  the  jurisdiction  < 
this  court.  Before  the  act  1875,  which  has  been  said,  judicially,  i 
have  expended  all  the  jurisdictional  power  which  congress,  under  tl 
constitution,  can  give  to  the  United  States  ooorts,  the  circuit  cou: 
depended  for  its  original  jurisdiction  apon  the  citizenship  or  oth( 
qualifications  of  the  parties  or  persona.  Then,  if  a  suit  between  cit 
zens  of  the  same  state  involved  a  federal  question,  it  could  not,  sin 
ply  because  it  involved  such  a  question,  be  tried  originally  in  tl 
circuit  court,  nor  could  it  be  removed  thereto;  but  the  suitors  woul 
have  had  to  file  and  try  their  suit  in  the  state  court,  and  then  sach 
suit  might  or  could  reach  the  United  States  supreme  court  on  a  wr 
of  error.  A  suit  filed  in  the  state  court  prior  to  the  act  1875  cooi 
not,  because  it  presented  a  federal  question,  be  removed  to  the  circa 
court;  now,  without  reference  to  citizenship  of  the  suitors,  it  can, 
it  involves  such  a  question,  be  removed  by  either  party.  Prior  to  tl 
said  act  a  suit  between  citizens  of  the  same  state  could  not  be  r 
moved  solely  because  of  its  subject-matter;  now  a  suit  can  be  remove 
without  refereiHse  to  citizenship,  if  it  involves  a  federal  question,  ai 
such  a  suit  can  now  be  tried  originally  in  this  court,  under  act  < 
1875.  There  are  certainly  some  suits  that,  though  they  might  be  r 
moved  under  the  several  acts  providing  fo>r  removal  of  suits,  could  n< 
be  tried  as  original  suits  in  the  circuit  court;  but  this  is  not  such 
suit  as  would  fall  within  the  exception. 

Plea  to  jurisdiction  overruled. 
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AuiiN  V.  Ealliday.^ 
(CKrevit  Oowri,  E.  D.  Louitiana.    Hay  21,  1886.) 

1.  fiQurrr— JoiOBDioTioK— Advbbsb  Lbqai.  Titlbs  to  LAin>. 

A  court  of  equity  has  no  jurisdiction  to  decide  a  conflict  between  adverse 
legal  titles  to  real  estate,  in  which  complainant  has  a  complete  and  adequate 
remedy  at  law. 

2l  Lib  PsiniBirs— Thisd  Febsobb. 

The  law  is  that  he  who  intermeddles  with  property  In  litigation  does  it  at 
his  peril,  and  is  as  conclusively  bound  by  the  results  of  the  litigation,  what- 
ever they  may  be,  as  If  he  had  been  a  party  to  it  at  the  outset.  TiUon  v.  &»•: 
7I«U,  est.  S.168. 

In  Eqaitj. 

B.  B.  Forman,  for  complainant.  ;;til^ 

B.  H.  Marr,  for  defendant.  "I3»» 

Pabdkb,  J.     It  seems  to  me  that  judgment  should  go  for  the  de-)  •<' — 

fendant,  on  the  ground  that  the  suit  is  really  one  to  recover  r«al  es-  ^ 

tate,  and  is  a  conflict  between  adverse  legal  titles,  in  which  complain-  '^'izt 

ant  has  a  complete  and  adequate  remedy  at  law.     It  is  true  that  com-,  C.-^ 

plainant  alleges,  in  his  bill,  that  he  is  in  possession  of  the  real  estate  t*'" 

in  question,  and  that  a  part  of  the  remedy  sought  is  the  erasure,  J'-'Z'- 

upon  the  public  records,  of  certain  deeds  and  mortgages  which  he  al-  '■'*' 

leges  are  nidi  and  void,  and  clouds  upon  his  title.     But  the  evidence  in  ~ '~ 

the  case  shows  that,  at  the  institution  of  the  suit,  the  complainant  waq  \ 

not,  nor  is  he  now,  in  possession  of  the  said  property,  and  that  the 
title  which  he  desires  erased  from  the  public  records  is  a  sheriff's  deed 
to  the  property  in  question,  making  a  legal  title  to  the  defendant. 

The  quati  equitable  title  set  up  by  the  complainant,  by  reason  of  a  <  ' 

common-law  mortgage  given  to  secure  the  loan  of  money,  if  valid  at  *" 

all,  is  merged  in  complainant's  legal  title.  If  complainant  is  the 
owner  of  the  property  in  question,  it  seems  he  is  the  owner  by  a  legal 
title,  and  his  rights  can  be  fully  secured  in  an  action  at  law. 

It  further  seems  that  the  doctrine  of  Ha  pendent  is  applicable  in 
the  case  made  by  the  evidence  herein,  and  should  operate  to  defeat 
the  complainant. 

The  evidence  discloses  that  in  June,  1888,  Halliday  recovered  a 
jadgment  against  Bridewell,  for  $8,070,  in  the  district  court  of  th« 
parish  of  Tangipaho,  in  this  state,  and  that  the  same  was  duly  re- 
corded as  a  judicial  mortgage;  that  on  the  tenth  day  of  September, 
1883,  a  writ  of  Jieri  faciat  was  issued  on  the  said  judgment,  under 
which  the  sheriff  of  the  pariah  of  Tangipaho  (as  by  his  return  ap- 
pears) seized,  and  on  the  eleventh  of  September,  1883,  he  gave  notice 
to  defendant,  Bridewell,  in  writing,  that  be  had  seized  and  taken  into 

>  Raported  by  Joaeph  P.  Homor,  Ek].,  of  the  New  Orleans  bar. 
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his  poasesBion,  the  property  in  question  described  in  the  notice.  Oi 
the  twenty-second  of  September,  Bridewell  gave  the  sheriff  notic< 
that  the  property  so  seized  was  bis  homestead,  and  as  each  exempt 
and  demanded  a  release  of  the  seizure.  On  the  twenty-ninth  Sep 
tember,  the  sheriff  advertised  the  property  for  sale.  On  the  nintl 
October,  Bridewell  brought  suit  against  the  sheriff  in  the  district  couri 
of  the  parish  of  Tangipaho,  (the  same  court  issuing  the  writ  of  fi.  fa.,\ 
in  which  suit  he  alleged  the  sheriff's  seizure  and  advertisement  ol 
the  said  property  under  the  aforesaid  writ ;  that  the  property  seizec 
was  bis  homestead,  and  as  such  exempt;  and  that  he  was  entitled  t< 
an  injunction,  for  which  he  prayed.  The  injunction  was  issued,  anc 
thereupon  both  the  sheriff  and  Halliday  answered;  the  latter  setting 
np  a  full  defense,  and  praying  that  the  injunction  should  be  dissolved 
with  damages,  and  the  property  in  question  declared  subject  to  th< 
satisfaction  of  the  writ  of  fi.  fa.,  and  ordered  sold  to  pay  the  same, 
The  district  court  gave  judgment  in  favor  of  Bridewell,  maintain 
ing  the  injunction;  and  Halliday  took  a  suspensive  appeal  to  th< 
supreme  court. 

In  the  mean  time,  pending  said  appeal,  B.  A.  Allen,  complainant 
herein,  on  the  fifth  day  of  February,  1885,  brought  suit  in  this  court 
on  the  law  side,  against  Bridewell  on  a  promissory  note  for  $1,050 
purporting  to  be  secured  by  mortgage  on  the  property  in  question 
To  this  suit  Bridewell  first  excepted,  then  answered,  then  withdrew 
his  answer,  and  confessed  judgment  on  the  twenty-first  of  March 
1885.  On  the  same  day  execution  was  issued  to  the  marshal,  who 
by  deputy,  after  8  o'clock  at  night  of  the  same  day,  levied  on  th< 
property,  and  appointed  a  keeper,  whom  he  found  on  the  premises 
He  advertised  the  property  for  sale  on  the  second  May,  on  which  da^ 
he  did  sell  and  adjudicate  the  same  to  Allen,  notwithstanding  the  pra 
tests  of  Halliday's  attorney  and  of  the  sheriff.  The  marshal's  deed 
given  in, pursuance  of  said  sale,  makes  Allen's  title  to  the  propertj 
in  question. 

In  the  supreme  court  of  the  state,  March  16, 1 S85,  judgment  was  reu' 
dered  in  the  case  of  BrideweU  v.  Halliday  and  tlu  Sheriff,  reversing 
the  judgment  of  the  district  court  dissolving  the  injnnotion,  and  giving 
general  and  special  damages.  The  court  decided  that,  as  againsi 
Halliday's  judgment,  Bridewell  was  not  entitled  to  the  homesteac 
exemption.  The  practical  effect  of  the  judgment  rendered  by  th< 
supreme  court  was  that  the  property  seized  by  the  sheriff  under  thi 
writ  of  ^.  fa.  was  subject  to  the  satisfaction  of  Halliday's  judgment 
After  the  legal  delays  the  said  judgment  became  final,  and  on  Apri 
&th  the  proper  mandate  was  sent  down,  and  on  the  tenth  of  Apri! 
the  sheriff  advertised  the  property  for  sale  under  the  seizure  made  ii 
September,  1883,  which  he  had  preserved  by  retaining  a  copy  of  th< 
writ  of  fieri  facias.  On  the  sixte^^th  of  May,  pursuant  to  advertise- 
ment, the  sheriff  sold  and  adjudicated  the  property  to  Halliday;  and 
immediately  after  the  sale,  he  went,  with  Halliday's  agent,  on  th< 
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premises,  oasted  Allen's  agent,  pat  Halliday  in  possession,  which 
possession  has  since  been  maintained. 

Now,  if  we  concede,  in  this  case,  that  the  sheriff,  under  the  writ  of 
fi.fa.,  in  1883,  failed  to  make  a  valid  seizure  of  the  property  in  ques- 
tion because  he  failed  to  take  it  into  actual  and  physical  custody^ 
and  that  therefore,  under  said  writ,  the  state  district  court  did  not 
acquire  jurisdiction  and  custody  of  the  property,  still  it  seems  that  as 
the  sheriff  had  made  a  seizure,  and  had  served  notice  of  the  seizure 
upon  the  defendant,  and  had  advertised  the  property  for  sale,  (all  of 
which  was  clearly  sufficient  to  bind  defendant.  Bridewell,)  and  as 
thereafter  the  suit  was  instituted  in  the  same  court  by  Bridewell, 
against  the  sheriff  and  the  judgment  creditor,  to  determine  whether 
or  not  the  said  property  should  be  sold  under  the  said  seizure  to  sat- 
isfy the  said  writ,  that  thereby  the  said  district  court  did  become 
fully  seized  and  possessed  of  the  jurisdiction  and  custody  of  the  said 
property.  In  other  words,  whatever  defect  there  may  have  been  on 
the  part  of  the  sheriff  in  the  service  and  levy  of  the  writ  of  fieri  fa- 
cias, the  same  was  cured  by  the  suit  instituted  between  the  parties 
in  the  same  court  to  determine  whether  the  property  should  be  sold 
under  the  service  as  made.  As  to  Bridewell  there  was  certainly  such 
a  seizure  of  the  sheriff,  and  such  a  custody  of  the  court, — such  a  Us 
pendens, — that  he  could  not  have  sold  or  alienated  the  property  dur- 
ing  the  litigatiop,  to  the  prejudice  of  Haliiday's  demands  under  his 
judgment. 

The  general  rule  that  no  alienation  of  property  is  permitted  while 
a  suit  is  pending  in  relation  to  it,  either  in  law  or  equity,  is  familiar 
and  well  settled.  See  Stoddard  v.  Myers,  8  Ohio,  203;  Turnery. 
Babb,  60  Mo.  342. 

"Those  who  purchase  at  an  execution  sale  will  be  affected  in  the 
same  manner  as  purchasers  directly  from  the  defendant,  where  the 
action  upon  which  the  execution  is  based,  has  been  commenced  sub- 
sequent to  that  in  which  the  title  to  the  property  is  litigated,"  Bee 
Wade,  Notice,  §  377. 

"The  law  is  that  he  who  intermeddles  with  property  in  litigation 
does  it  at  his  peril,  and  is  as  conclusively  bound  by  the  results  of  the 
litigation,  whatever  they  may  be,  as  if  he  had  been  a  party  to  it  from 
the  outset."     Tilton  v.  Cofield.  93  U.  S.  168. 

A  decree  will  be  entered  dismissing  complainant's  bill,  with  costs. 


•■'Cl 
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Lautz  and  others  r.  Gordon. 

{OireuU  Court,  N.  D.  New  Fork     July  28, 1886,) 

BQDmr— PiiBADuici — Cross-BilIiS. 

A  croga-bill  will  not  be  sustained  whan  the  relief  sought  is  not  founded  upoi 
the  allegations  of  the  original  bill,  and  when  tbe  facta  are  merely  such  as  t 
authorize  a  recovery  of  damages  for  which  there  is  an  adequate  remedy  a 
law. 

In  Equity. 

Spragiie,  Morey  d  Sprague,  for  complainants. 

Theodore  Bacon,  for  defendant. 

WaujAOB,  J.  The  demurrer  to  tbe  cross-bill  proceeds  apon  tbi 
ground  that  tbe  facts  alleged  do  not  entitle  the  complainants  in-  tb( 
cross-bill  to  any  equitable  relief,  bat  are  simply  such  as  to  authorizi 
a  recovery  of  damages  for  which  there  is  an  adequate  remedy  at  la\r 
Tbe  original  bill  was  filed,  as  appears  by  the  averments  of  tbe  cross 
bill,  to  restrain  these  complainants  from  violating  tbe  covenants  o 
an  agreement  between  the  parties  by  which  tbe  present  complainant 
undertook  to  operate  certain  patented  apparatus  and  appliances  ii 
connection  with  their  soap  factory  for  the  period  of  10  years,  and  de 
liver  to  the  defendant  the  product,  and  not  to  use  any  other  procea 
for  extracting  glycerine  in  their  soap  factory.  Tbe  cro8S>bill  alleges 
in  substance,  that  tbe  complainants  were  induced  to  enter  into  tb( 
agreement  by  fraudulent  representations  on  tbe  part  of  tbe  defendan 
respecting  the  merits  of  the  appliances;  that  they  have  suffered  grea 
loss  and  damage  by  reason  thereof  in  their  manufacture  of  soap ;  anc 
that  their  sales  have  been  largely  diminished  by  reason  of  the  iuferio 
quality  of  the  soap  produced  by  the  patented  appliances.  Tbe  praye 
for  relief  is  that  the  contract  be  adjudged  fraudulent,  and  that  thi 
complainants  recover  tbe  damages,  to  be  ascertained  upon  an  ac 
counting,  which  they  have  sustained  by  the  use  of  tbe  patented  ap 
pliances. 

Tbe  demurrer  is  well  taken.  A  demurrer  for  want  of  equity  wil 
not  generally  bold  to  a  cross-bill  filed  by  the  defendant  in  a  sui 
against  the  complainant  touching  the  same  matter.  Being  drawi 
into  the  court  by  the  complainant  in  the  original  bill,  he  may  arai 
himself  of  the  assistance  of  the  court  without  being  put  to  show  i 
ground  of  equity  to  support  its  jurisdiction,  a  cross-bill  being  gener 
ally  considered  as  a  defense.  Mitf.  &  T.  Eq.  298;  Story,  Eq.  PI.  ) 
399.  But  when  tbe  defendant  seeks  for  affirmative  relief,  he  is  Urn 
ited  to  equitable  relief  only,  and  to  this  extent  the  cross-bill  is  of  th< 
nature  of  an  original  bill  seeking  further  aid  from  the  court. 

The  equitable  relief  sought  by  the  present  cross-bill  is  founde< 
upon  a  cause  of  action  quite  distinct  from  that  set  forth  in  the  origina 
bill.    The  original  bill  proceeds  upon  the  theory  that  tbe  covenant 
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in  the  agreement  are  of  such  a  nature  that  their  breach  cannot  be 
reparably  redressed  by  damages  in  an  action  at  law.  This  is  of  ne- 
cessity  the  only  ground  npon  which  equitable  jarisdiction  could  ba 
invoked.  If  the  cross-bill  were  one  to  recover  damages  for  the  breach 
of  those  same  covenants,  there  would  be  no  fair  room  to  doubt  that 
the  defendants,  by  a  demurrer,  could  not  challenge  its  sufficiency  for 
want  of  equity.  But  it  alleges  facts  which  give  only  the  common 
action  of  deceit  without  anything  to  show  any  unusual  complexity  in 
the  case  respecting  the  damages  sustained. 

Treating  the  cross-bill  as  an  original  bill,  a  court  of  equity  would 
refase  to  exercise  jurisdiction  beoause  the  complainants  have  a  full, 
adequate,  and  complete  remedy  at  law.  Ambler  v.  Chateau,  107  U. 
S.  586;  8.  C.  1  Sup.  Ct.  Rep.  556;  Woodman  v.  Freeman,  25  Me. 
.531;  Boardman  v.  Jackson,  119  Mass.  161;  Newham  v.  May,  13 
Price,  752.     The  general  proposition  that  equity  has  always  jurisdic-  ',2C^ 

tion  of  fraud,  misrepresentation,  and  concealment  is  a  familiar  one;  ,'i:>* 

but  the  exercise  of  the  jurisdiction  is  refused  where  the  remedy  at  '.H'^. 

law  is  in  all  respects  as  satisfactory  as  the  relief  which  could  be  far-  '^~Z^. 

nisbed  by  a  court  of  equity.     If  the  cross-bill  sought  equitable  relief,  sl'-* 

such  as  the  cancellation  and  delivery  up  of  the  agreement,  it  might  '        ^f :_ 

perhaps  be  sustained.     See  Coop.  Eq.  PI.  85,  86;  Hilton  y .  Barrow,  d—' 

1  Ves.  Jr.  284;  Daniell,  Ch.  PI.  (Ist  Amer.  Ed.)  1744.     As  it  is.  all  r"" 

the  matter  tending  to  defeat  or  nullify  the  agreement  may  be  availed  jH^*'. 

of  by  answer  to  the  original  bill.     A  decree  for  the  defendants  on  that  tH'!^ 

ground  will  adjudicate  the  question  of  fraud,  and  leave  only  the  ques- 
tion of  damages  to  be  determined  at  law.  ,  ^ 

The  demurrer  is  sustained. 


Nbw  Enolamd  Mortoaoe  Security  Co.  v.  Yader  and  Husband. 
(Oireuit  Oovrt.  D.  Oregon.    August  9, 1886.) 

1.  Ookporatiokb— FoEKiow  Corporation. 

It  is  not  necessary  for  a  foreign  corporation  not  engaged  in  insurance,  bank^ 
ing,  express,  or  exchange  business,  to  appoint  an  attorney  within  the  state, 
on  whom  process  may  be  served  in  actions  against  it,  (Laws  Or.  p.  617,  §§ 
7,  8.)  before  doing  business  therein. 

3.  Samb— Action — Omibbiok  to  Appoint  an  Attorney  a  Matter  of  Defkrsk. 
In  a  suit  by  a  foreign  corporation  required  to  appoint  such  attorney,  it  is 
not  necessary  for  the  plaintiff  to  allege  such  appointment;  but  the  omission 
to  do  so  may  be  pleaded  in  abatement. 

8.  C!onfuct  of  Laws— Notk  Hadb  in  Onb  Placb  and  Payable,  with  Intbr- 
BST,  m  Anothkr. 

Prima  facte  the  place  of  payment  of  a  promissory  note  is  the  place  of  per- 
formance, including  the  rate  of  interest  that  may  be  demanded  thereon;  but 
the  parties  thereto  may  adopt  the  law  of  the  place  of  making  the  contract  aa 
the  nlace  of  payment,  so  far  as  such  interest  is  concerned,  and  the  fact  thai 
the  nlgher  rate  of  interest  allowed  by  the  law  of  the  place  of  the  making  of 
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the  contract  is  specified  in  the  note  is  suffloient  evidence  of  the  intention  oi 
the  parties  to  contract  with  reference  to  such  law,  rather  than  that  of  the 
place  of  payment. 

4.  Ikterkst  OS  Ikterbbt. 

A  contract  to  pay  interest  on  a  coupon  or  interest  note  after  maturity  will 
be  enforced:  and,  in  the  absence  of  any  agreement  thereabout,  the  sum  named 
in  such  coupon  will,  under  the  Oregon  statute,  (Sess.  Lfiws  1880,  p.  17,)  giving 
interest  at  8  per  centum  "on  all  moneys  after  the  same  beoome  dne, "  draw  in' 
terest  at  that  rate  after  maturity. 

5.  MOHTGAGB— PaTMENT  OF  TaXBB  BY  MORTOA.OOR. 

A  contract  by  a  mortgagor  to  pay  the  taxes  levied  on  the  mortgaged  prem' 
ises,  and,  in  default  thereof,  that  the  mortMgee  mii^  pay  the  same,  and  add 
the  amount  to  his  mortgage,  is  valid,  and  will  be  enforced;  and  although  the 
state  may  subsequently  apportion  such  taxes  between  the  mortgagor  and  the 
mortgagee,  and  require  each  to  pay  its  share  thereof  into  the  state  treaaur; 
directly,  it  cannot  annul  or  modify  such  contract,  as  between  the  morteagoi 
and  mortgagee,  and,  in  case  the  latter  is  required  to  and  does  pay  any  ot  sucl 
taxes,  he  may  enforce  the  repayment  of  the  same  is  the  manner  provided  in 
the  mortgage. 

Suit  to  Enforce  the  Lien  of  a  Mortgage. 

J.  D.  Fenton,  for  plaintiff. 

L.  H.  Montanye,  for  defendants. 

Dbadt,  J.    This  snit  is  broaght  by  the  plainti£f,  a  eorporatioi 

formed  under  the  lav  of  Gonnectibnt,  against  the  defendants,  oitizem 
of  Oregon,  to  enforce  the  lien  of  a  mortgage  on  certain  real  property, 
'  The  suit  was  commenced  on  August  12,  1885,  in  the  state  circuit  ooari 
for  the  county  of  Linn,  and  afterwards  removed  here  by  the  plaintiff, 
Here  the  plaintiff  filed  an  amended  "complaint,"  and  the  cause  wai 
beard  on  a  demurrer  thereto. 

From  the  amended  bill  or  complaint  it  appears  that  on  April  21 
1881,  the  defendants  made  and  delivered  their  promissory  note,  pay 
able  to  the  order  of  the  plaintiff,  on  April  21, 1886,  for  $2,000,  "wit! 
interest  from  date  until  paid,  at  eight  per  centum  per  annum,  as  pei 
coupons  attached,  at  the  office  of  the  Corbin  Banking  Company,  Ne« 
Yprk  city."     The  note  also  contained  the  following  stipulations: 

"Unpaid  interest  shall  bear  interest  at  ten  per  centum  per  annum.  Oi 
failure  to  pay  interest  within  five  days  after  due,  the  holder  may  collect  tlit 
principal  and  interest  at  once.  And  in  case  suit  is  instituted  to  collect  tliii 
note,  or  any  portion  thereof,  I  promise  to  pay  such  additional  sum  as  the  coun 
may  adjudge  reasonable,  as  attorney's  fees  in  said  suit." 

And  also  made  and  delivered  to  the  plaintiff  their  sitl  coupon  oi 
interest  notes,  for  the  interest  to  accrue  on  said  principal  note,  foi 
the  sums  and  payable  as  follows:  One  for  $110.68,  payable  Janu' 
ary  1,  1882;  four  for  $160  each,  payable,  respectively,  January  1 
1883,  1884,  1885,  and  1886;  and  one  (or  $49.32,  payable  April  21 
1886.  There  is  now  due  on  the  principal  note  and  the  last  two  coa 
pons  the  sum  of  $2,320,  with  interest  on  $2,000  thereof  at  8  pej 
centum  per  annum  from  January  1,  1886,  and  on  said  coupon  notei 
from  the  date  when  they  became  payable  at  10  per  centum  per  an- 
hum,  in  United  States  gold  coin,  no  part  of  which  has  been  paid. 
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On  April  21,  1881,  the  defendants,  to  secure  the  payment  of  said 
note  and  coupons,  and  all  sums  of  money  thereby  agreed  to  be  paid, 
executed  to  the  plaintiff  a  mortgage  on  a  certain  tract  of  land,  situ* 
ate  in  Lane  county,  Oregon,  containiug  640  acres ;  which  mortgage 
contained  the  following  stipulations:  (1)  That  if  said  defendants 
fail  to  pay  any  of  said  interest  when  due,  the  same  shall  bear  inter- 
est  at  the  rate  of  10  per  centum  per  annum;  (2)  the  defendants  will 
pay  all  taxes  and  assessments  levied  on  said  real  property  before  the 
same  becomes  delinquent,  and,  if  not  so  paid,  the  holder  of  the  mort- 
gage may,  withoat  notice,  declare  the  whole  sum  thereby  secured  due 
at  once,  or  may  elect  to  pay  said  taxes  and  assessments,  and  be  en- 
titled to  interest  on  the  same  at  the  rate  of  10  per  centum  per  an- 
num, for  which  the  mortgage  shall  be  a  security;  (3)  if  the  defend- 
ants fail  to  pay  any  of  said  money  within  five  days  after  the  same 
shall  become  due,  or  to  conform  to  or  comply  with  any  of  these  stip- 
ulations, then  the  whole  amoant  secured  by  the  mortgage  shall  be- 
come due  at  once ;  and  (4)  that  on  filing  of  a  bill  to  enforce  the  lien 
of  said  mortgage  the  plaintiff  therein  shall  recover  a  reasonable  at- 
torney's fee,  to  be  taxed  by  the  court,  for  which  the  mortgage  shall 
stand  as  security. 

For  the  years  1883, 1884,  and  1885  taxes  were  levied  on  said  land 
by  Linn  county  amounting  to  $106.11,  which  became  delinquent, 
and  were  a  lien  thereon,  and  have  since  been  paid  by  the  plaintiff; 
and  by  a  stipulation  filed  April  13,  1886,  it  was  agreed  that  on  the 
argument  of  the  demurrer  the  court  may  consider  the  liability  of  the 
defendants  to  pay  the  taxes  mentioned,  and  in  so  doing  may  consider 
the  bill  and  the  original  mortgage,  and  "allow  or  disallow  such  claim 
for  taxes"  as  it  may  be  advised. 

The  grounds  of  the  demurrer  as  maintained  on  the  argument  are 
substantially  these :  (1)  The  plaintiff  has  not  the  capacity  to  main- 
tain this  suit;  (2)  the  notes  are  made  payable  in  New  York,  in  vio- 
lation of  the  usury  laws  of  that  state,  and  are  therefore  void ;  (3)  the 
agreement  to  pay  interest  on  the  interest  notes  after  maturity  is  an 
agreement  to  pay  compound  interest,  and  is  therefore  void ;  (4)  the 
agreement  to  pay  the  taxes  is  either  without  consideration  or  usuri- 
ous, and  therefore  void. 

On  the  argument  it  was  admitted  that  the  defendants,  having  dealt 
with  the  plaintiff  as  a  corporation,  are  so  far  estopped  to  deny  its 
corporate  existence ;  but  it  is  contended  that  it  does  not  appear  that 
the  plaintiff  complied  with  the  law  of  this  state  concerning  foreign 
corporations  doing  business  herein,  before  making  this  loan.  Sec- 
tions 7  and  8  of  this  law  (Laws  Or.  p.  617)  provide  that  a  foreign  cor- 
poration, before  doing  business  in  this  state,  must  make  and  have 
"recorded,  in  the  county  clerk's  office  of  each  county  where  it  has  a 
resident  agent,"  a  power  of  attorney,  by  which  some  citizen  and  resi- 
dent of  the  state  is  appointed  the  attorney  of  such  corporation,  on 
whom  process  may  be  served  in  actions  against  it.     It  appears  from 
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the  bill  tliat  the  plaintiff,  before  doing  business  in  this  state,  had  itt 
power  of  attorney  recorded  in  Yamhill  oounty,  by  which  a  citizen  and 
resident  of  this  state  was  appointed  its  "resident  agent"  within  th< 
state,  pursuant  to  said  law. 

The  objection  made  by  the  defendants  to  this  method  of  comply- 
ing with  the  law  seems  based  on  the  assumption  that  the  corporatioi 
is  required  to  have. this  power  of  attorney  recorded  in  each  county  d 
tbe  state  in  which  it  may  do  business  or  make  a  loan;  and  that  aa  i1 
does  not  appear  to  have  been  recorded  in  Linn  county,  where  tbe  de 
fendants  lived  when  this  note  and  mortgage  were  made  and  the  busi 
ness  presumably  transacted,  they  are  void.  The  statute,  it  will  b< 
observed,  does  not  require  tbe  power  to  be  recorded  in  each  count] 
where  the  corporation  may  do  business,  but  only  in  the  county  when 
it  may  have  "a  resident  agent."  But  the  bill  does  not  state  whethei 
•the  plaintiff  has  a  resident  agent  anywhere  in  tbe  state.  The  exist 
•enoe  of  such  agent  should  precede  the  record  of  the  power,  while  ii 
ibis  case  the  power  purports  to  create  the  "resident  agent,"  but  noi 
■the  attorney  for  the  service  of  process. 

It  has  been  held  in  this  court  that  it  is  unnecessary  for  a  plaintif 
corporation  to  allege  a  compliance  with  this  law  in  the  first  place 
Buoh  compliance  will  be  presumed,  and  if  a  defendant  wishes  to  aval 
himself  of  any  omission  or  defect  in  this  respect,  he  mast  plead  it  ii 
abatement.  However,  the  statute  does  not  apply  to  this  corpora 
tiou.  The  corporations  mentioned  in  the  title  of  the  act  are  "insur 
ance,  banking,  express,  or  exchange  corporations."  It  has  been  heU 
both  in  this  and  the  state  court  that  the  general  words  of  seetioni 
7  and  8  of  the  act  must,  under  section  20  of  article  4  of  the  stat< 
constitution,  which  requires  the  subject  of  an  act  to  be  expressed  ii 
'its  title,  be  restrained  to  the  corporations  mentioned  in  th6  title 
■Oregon  dk  Wash.  T.  dk  I.  Co.  v.  Rathbun,  5  Sawy.  32 ;  Singer  Manuft 
■Co.  V.  Oraham,  8  Or.  17.  The  plaintiff  is  neither  an  "insurance 
(banking,  express,  or  exchange"  corporation. 

As  to  the  second  point,  it  is  admitted  that  the  rate  of  interest  al 
lowed  by  the  statute  (June  27,  lg'79)  of  New  York  is  only  6  pei 
centum,  and  that  this  court  will  take  judicial  knowledge  of  the  lawi 
of  that  state.  Owinga  v.  Hull,  9  Pet.  624;  Bennett  v.  Bennett,  ] 
Deady,  809.  The  argument  in  behalf  of  the  defendants  on  this  pain 
is  thati  by  making  this  note  payable  in  New  York,  the  parties  to  tb< 
contract  made  that  the  place  of  performance,  including  the  rate  o 
interest  payable  by  the  law  thereof.  There  is  some  confusion  an< 
contradiction  in  the  writers  and  authorities  on  this  subject,  but  th4 
■current  of  the  later  ones  establish  the  just  and  convenient  rule  fo 
the  solution  of  the  problem,  namely,  the  place  of  performance  de 
pends  on  the  intention  of  the  parties  to  the  contract.  Where  a  not* 
made  in  one  place  is  made  payable  in  another,  prima  facie  the  plaei 
of  payment  is  the  place  of  performance,  and  the  law  of  the  latter,  fo] 
the  purposes  of  payment  and  its  incidents,  applies  to  tbe  transaction 
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Bat  this  fact  is  by  no  meaos  conclusive  evidence,  that  such  was  the 
intention  of  the  parties;  and  the  contrary  may  be  inferred  from  the 
immediate  circumstances,  or  shown  by  extraneous  evidence.  Whart. 
Confl.  Laws,  §  505.  And  even  when  the  place  of  payment  is  to  be 
taken  as  the  place  of  performance,  for  the  purposes  of  payment,  and 
matters  incidental  thereto,  including  days  of  grace,  the  rate  of  inter- 
est, where  none  is  specified  in  the  contract,  and  the  like,  it  may  sat- 
isfactorily appear  from  the  circumstances  of  the  case  that  it  was  not 
the  intention  of  the  parties  that  the  rate  of  interest  should  be  gov- 
erned by  the  law  of  such  place.  And,  generally,  "the  law  bf  the  place 
where  the  contract  is  made  is  to  determine  the  rate  of  interest,  when 
the  contract  specifically  gives  interest."  2  Kent,  Gomm.  460 ;  Story, 
Confl.  Laws,  §  305.  And  this  conclusion  must  be  based  on  the  fact 
that  an  agreement  for  a  specific  rate  of  interest  on  a  loan  constitutes 
a  part  of  the  obligation  of  a  contract  which  is  always  measured  or 
tried  by  the  lex  loci  contracttu  and  not  the  lex  loci  solvtionis;  and,  for 
the  purposes  of  this  question,  it  is  said  by  an  eminent  writer  that 
"the  true  view  seems  to  be  that  the  place  of  performance  of  an  obli- 
gation for  the  payment  of  money  is  the  place  where  the  money  is 
used"  and  put  at  risk.  Whart.  CJonfl.  Laws,  §  508.  Again,  when 
the  rate  of  interest  is  dififerent  in  the  place  where  a  note  is  made  and 
where  it  is  payable,  and  two  conflicting  laws  are  thus  brought  to  bear 
on  the  same  point,  the  conrt  will  apply  that  law  to  the  transaction 
which  will  best  support  the  validity  of  the  obligation ;  for  it  is  not  to 
be  presumed  that  the  parties  in  fixing  the  rate  of  interest  acted  with 
reference  to  the  law  of  a  place  which  would  make  the  contract  void. 
Whart.  Confl.  Laws,  §  507. 

Now,  in  this  case,  all  these  controlling  circumstances  point  to  the 
conclusion  that,  although  the  note  was  made  payable  in  New  York, 
the  parties  in  fixing  the  rate  of  interest  had  reference  to  the  law  of 
Oregon,  and  intended  to  be  governed  thereby.  The  contract  was  made 
here,  and  the  rate  of  interest  specified  therein.  The  money  was  used 
here,  and  the  rate  of  interest  agreed  on  is  allowed  by  the  law  of  this 
state,  but  forbidden  by  that  of  New  York. 

In  Miller  v.  Tiffany,  1  Wall.  310,  Mr.  Justice  Swavne,  quoting  with 
approval  from  Andrcivs  v.  Pond,  13  Pet.  77,  78,  says:  "The  general 
principle  in  relation  to  'contracts  made  in  one  place  to  be  performed 
in  another  is  well  settled.  They  are  to  be  governed  by  the  law  of  the 
place  of  performance,  and  if  the  interest  allowed  by  the  law  of  the 
place  of  performance  is  higher  than  that  permitted  at  the  place  of 
contract,  the  parties  may  stipulate  for  the  higher  interest  without  in- 
curring the  penalties  of  usury."  And  adds:  "The  converse  of  this 
proposition  is  also  well  settled.  If  the  rate  of  interest  be  higher  at 
the  place  of  contract  than  at  the  place  of  performance,  the  parties 
may  lawfully  contract  in  that  case  also  for  the  higher  rate;"  citing 
De  Pau  V.  Humphrey t,  10  Mart.  (La.)  1. 

In  Jones  on  Mortgages  (section  657)  the  result  of  the  authorities 
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IB  stated  as  follows ;  "The  parties  may  stipulate  for  interest  with  ref- 
erence to  the  laws  of  either  the  place  of  contract  or  the  place  of  pay- 
ment, so  long  as  the  provision  be  made  in  good  faith,  and  not  as  a 
cover  for  nsary;"  citing  Towruend  T.  BiUy,  46  N.  H.  800;  Peck  t. 
Mayo,  14  Vt.  33,  88. 

In  Kilgore  v.  Dempsey,  18  Amer.  Eep.  310,  8.  C.  35  Ohio  St.  413, 
it  was  held  that  where  a  note  is  made  in  one  state,  and  payable  in 
another,  and  the  rate  of  interest  allowed  in  snch  states  is  different, 
the  law  of  either  state  may  be  applied  to  the  contract. 

In  Thornton  v.  Dean,  45  Amer.  Rep.  799,  8.  0.  19  8.  0.  688,  it 
was  held  that  when  a  contract  is  entered  into  in  one  state,  to  be  per- 
formed in  another,  the  parties  may  stipulate  for  the  rate  of  interest 
allowed  in  either  country. 

In  Daniel  on  Negotiable  Instrnments  (section  922)  it  is  said: 

"There  are  some  contracts,  however,  which  would  be  illegal  If  all  the  par- 
ties residc^d  or  contracted  either  in  the  state  where  it  is  ma^e  or  where  it  is 
to  be  performed,  which  are  nerertbeless  recognized  and  enforced  if  valid  either 
in  the  one  place  or  the  other;  and  of  this  nature  are  contracts  to  pay  interest 
at  rates  which,  by  the  law  of  one  place  or  the  other,  would  be  usurious  and 
void.  In  such  cases  the  Intention  of  the  parties  is  effectuated  as  a  concession 
to  trade  and  commerce  between  nations ;  and,  if  the  transaetion  is  not  in 
itself  immoral,  the  rate  of  interest  authorised  either  by  the  country  where 
the  contract  is  made  or  to  be  performed  is  allowed  to  prevail. " 

In  the  leading  case  of  De  Pau  v.  Humphreys,  10  Mart.  (La.)  1,  it 
was  held  that  a  note  made  in  Lonisiana,  payable  with  10  per  centum 
interest, — the  legal  rate  in  that  state, — was  not  nsarions,  but  ralid, 
although  payable  in  New  York,  where  the  interest  is  only  7  per 
centum. 

Mr.  Daniels,  (Neg.  Inst.  §  922,)  in  referring  to  this  case,  says : 
"The  like  view  has  been  recognized  and  adopted  in  numerous  cases, 
and  may  be  regarded  as  a  recognized  principle  of  English  and  Amer^ 
ican  jurisprudence ;"  citing  a  great  number  of  authorities. 

In  the  light  of  these  authorities,  and  on  every  consideration  of  eon- 
venience  and  utility,  the  parties  to  this  transaction,  being  at  liberty 
to  contract  for  either  the  Oregon  or  New  York  rate  of  interest,  the 
very  fact  that  they  adopted  the  former  is  satisfactory  evidence  that 
they  contracted  in  this  respect  with  reference  to  the  laws  of  this  state, 
and  intended  to  be  governed  thereby.  The^note  of  the  defendants 
was  made  payable  in  New  York  simply  for  the  convenience  of  the 
lender.  There  is  no  pretense  that  there  was  any  design  or  purpose 
to  contract  for  or  obtain  what  might  be  regarded  as  a  usurious  rate 
of  interest.  On  the  contrary,  the  contract  was  openly  made  in  good 
faith,  in  accordance  with  the  l^w  of  this  state,  where  the  defendants 
resided,  and  it  would  be  a  reproach  to  the  administration  of  justice 
if  the  defendants  could  now  defraud  the  plaintiff  out  of  its  money 
simply  because  their  note  was,  with  their  consent,  and  only  for  the 
convenience  of  the  lender,  made  payable  in  New  York  rather  than 
Oreg<Mi. 
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There  is  no  law  of  this  state  that  prohibits  the  payment  of  inter- 
est on  interest;  and  the  better  opinion  is  that  no  contract  for  the 
payment  of  interest,  whether  on  interest  or  principal,  is  usurious  or 
illegal,  unless  prohibited  by  statute.  Tyler,  Usury,  64.  But  the  rule 
was  early  established  in  equity  that  compound  interest  would  not  be 
allowed,  not  because  it  was  usurious  or  contrary  to  the  statute  on  that 
subject,  but  because  the  practice,  if  allowed,  would  lead  to  the  op- 
pression of  improvident  debtors.  Connecticut  v.  Jackson,  1  Johns.  Ch. 
13.  This  rule  doubtless  had  its  origin  in  the  old  ecclesiastical  idea 
that  the  taking  of  interest,  under  any  circumstances,  was  usury,  and 
a  grievoas  sin.  But  the  tendency  of  opinion  has  been  towards  the 
suggestion  of  Jjord  Thuklow,  in  ]Varing  v.  Cunlijfe,  1  Ves.  Jr.  99,  that 
there  is  nothing  unjust  in  compelling  a  debtor  who  neglects  to  pay 
interest  when  it  becomes  due,  to  pay  interest  upon  that  interest;  and 
80  it  was  early  settled  that  a  promise  to  pay  interest  on  interest  after 
the  latter  became  due  is  valid.  Kellogg  v.  Hickok,  1  Wend.  621 ;  Hath- 
away V.  Meads,  11  Or.  66;  S.  C.  4  Pac.  Rep.  519. 

By  the  law  of  this  state  (Sess.  Laws  18S0,  p.  17)  interest  is  allowed 
at  "8  per  centum  per  annum,  and  no  more,  on  all  moneys  after  the 
same  become  due  j  *  *  *  but  on  contracts,  interest  at  the  rate 
of  10  per  centum  per  annum  may  be  charged  by  express  agreement 
of  the  parties,  and  no  more."  These  interest  notes  are  distinct  con- 
tracts for  the  payment  of  money,  and  when  they  became  due  were 
entitled,  under  this  statute,  without  any  agreement  of  the  parties  on 
the  subject,  to  draw  interest  at  8  per  centum  per  annum  until  paid, 
or,  by  the  agreement  of  the  parties,  they  might  draw  10  per  centum. 
The  provision  of  the  statute  is,  in  effect,  that  interest  shall  be  allowed 
"on  aU  moneys  after  the  same  become  due,"  and  that  at  least  in- 
cludes the  case  of  money  due  on  an  interest  or  coupon  note,  or  a 
promise  or  agreement  in  a  principal  note,  to  the  effect  that  the  inter- 
est thereon  shall  be  paid  at  a  certain  period  or  periods  prior  to  the 
maturity  thereof.  But  interest  concerning  the  payment  of  which  no 
special  promise  is  made,  and  which  no  otherwise  exists  or  is  due 
than  as  an  increment  of  the  principal  sum,  is  not  included  in  this 
statute  as  "money"  due  and  entitled  to  bear  interest.  But  a  promise 
to  pay  interest  as  a  distinct  debt  or  liability,  either  in  or  out  of  the 
principal  contract,  and  before  or  as  the  principal  sum  falls  due,  is  a 
promise  to  pay  a  sum  of  money  which,  when  due,  bears  interest 
under  the  statute,  either  at  the  legal  rate,  or  according  to  the  agree- 
ment of  the  parties,  within  the  limit  allowed  thereby. 

In  Bledsoe  v.  Nixon,  12  Amer.  Rep.  642,  S.  C.  09  N,  0.  89,  it  was 
held  that  when  a  promissory  note  contained  a  stipulation  that  the 
interest  thereon  should  be  paid  semi-annually,  an  unpaid  installment 
of  interest  drew  interest,  as  if  a  note  had  been  given  therefor. 

In  Wheaton  v.  Pike,  11  Amer.  Eep.  227,  S.  G.  9  R.  I,  132,  it  was 
held  that  where  a  promissory  note  was  made  payable  in  three  years 
after  date,  with  interest  payable  semi-annually,  each  installment  of 
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interest  falling  dne  before  the  matarity  of  the  note  drew  interest  fron 
the  time  it  vras  due  until  paid. 

In  Aurora  t.  West,  7  Wall.  104,  it  was  held  that  interest  coupons 
by  universal  usage  and  consent  have  all  the  qualities  of  oommercia 
paper,  and  should  draw  interest  after  payment  is  neglected  or  refused 
To  the  same  effect  is  the  ruling  in  Clark  v.  Iowa,  20  Wall.  589;  Towi 
of  Genoa  v.  (Voodruff,  92  U.  S.  502;  &nd  Oelpcke  v.  Dubuque,  '. 
Wall.  200. 

In  Jones  on  Mortgages  (sections  653, 1141)  it  is  said  thstconponi 
for  the  interest  on  a  mortgage  debt  are,  in  effect,  promissory  notes 
and  draw  interest  in  the  same  manner  after  maturity.  To  the  sami 
eflfect  is  Daniel,  Neg.  Inst.  §  1513.  See,  also.  Harper  v.  Ely,  70  111 
581;  Thayer  v.  Star  Mining  Co.,  106  111.  552. 

In  my  judgment  these  interest  notes  are  entitled  to  draw  interest 
at  the  rate  agreed  on,  from  the  date  of  their  maturity. 

As  to  the  taxes,  it  was  the  duty  of  the  defendants,  at  the  date  o 
this  contract,  to  pay  them,  irrespective  of  any  agreement  with  th< 
plaintiff  on  the  subject.  They  were  the  owners  of  the  premises,  an< 
in  the  receipt  of  the  rents  and  profits  thereof,  and  the  law  imposed  oi 
them  the  duty  of  paying  the  taxes  levied  thereon.  It  was  a  duty 
also,  which  they  owed  the  plaintiff,  to  preserve  the  security  they  hat 
given  it  for  the  repayment  of  its  money.  The  agreement  to  pay  th< 
taxes  did  not  impose  any  new  or  additional  duty  on  the  defendant! 
in  this  respect,  but  it  secured  to  the  plaintiff  a  convenient  means  o 
protecting  itself  from  the  consequences  of  the  defendant's  delinquency 
namely,  the  right,  in  such  a  contingency,  to  pay  the  taxes  itself,  an( 
add  the  amount  thereof  to  its  mortgage.  But  independent  of  an] 
agreement,  the  law  (Laws  Or.  770,  §  105)  authorized  the  plaintiff  t( 
pay  any  taxes  on  the  land  covered  by  its  mortgage,  whenever  th4 
same  became  delinquent,  and  provided  that  the  same  should  there 
uppn  become  a  part  of  the  mortgage.  Under  such  circumstances,  i' 
is  preposterous  to  talk  about  this  agreement  being  usurious,  or  tha' 
the  provision  for  the  payment  of  these  taxes  by  the  mortgagors  wai 
in  any  sense  a  device  or  shift  to  obtain  interest  for  the  use  of  thii 
money  in  excess  of  the  legal  rate. 

\  It  is  said  in  Poppleton  v.  Nelson,  12  Or.  349,  S.  C.  7  Pao.  Eep 
492,  that  usury  is  an  "unconscionable  defense,"  involving  a  forfeit 
ure,  and  therefore  it  must  be  clearly  proven  by  the  party  alleging  it: 
nor  is  it  enough  to  show  that  the  lender  bargained,  in  effect,  for  mor< 
than  legal  interest,  or  that  under  his  contract  he  may  receive  sucl 
interest;  but,  if  there  is  any  room  for  difference  of  opinion  about  the 
matter,  it  must  also  appear  that  the  lender  so  understood  the  ar 
rangement,  and  intended  thereby  to  obtain  illegal  interest.  In  short, 
to  constitute  usury,  there  must  be  a  corrupt  intent  to  take  more  than 
the  legal  rate  of  interest  for  the  money  loaned.  Tyler,  Usury,  103, 
And  if  this  agreement  to  pay  the  taxes  did  not  make  the  contraol 
usurious,  no  subsequent  change  of  the  law  could  have  the  effect  tc 


Digitized  by 


Google 


NEW   ENGLAND   MORTGAGE   SfcCURIUY   CO.   V.  VADKR.  273 

make  it  so.  Therefore  the  paBsage  of  the  mortgage  tax  law  in  1882, 
(Sees.  Laws,  64,)  whatever  effect  it  may  have  ou  the  subsequent  im- 
position of  taxes  on  this  land,  cannot  annul  this  contract,  or  make  it 
nsariouB  or  illegal.  The  agreement  concerning  the  payment  of  such 
taxes  still  holds  good  between  the  parties.  But  the  state,  in  impos- 
ing taxes  on  this  property,  may  apportion  them  between  the  mort- 
gagor and  mortgagee  according  to  the  value  of  their  respective  inter- 
este  therein,  and  require  each  one  to  pay  its  portion,  in  the  first  in- 
stance, into  the  pablic  treasury.  And  this  is  what  the  mortgage  tax 
law  really  undertakes  to  do. 

As  was  said  by  this  court  in  Dundee  Mortgage  d-  T.  I.  Co.  v.  School' 
district,  10  Sawy.  61,  S.  C.  19  Fed.  Eep.  359: 

"It  may  be  admitted  that  any  provision  in  the  mortgage  itself,  or  in  a  con- 
teinporary  statute,  providing  wiio,  as  between  tlie  parties  thereto,  sliall  pay 
the  taxes  imposed  by  the  state  on  the  mortgageJ  premises,  or  tlie  debt  or 
mortgage  itself  in  lieu  thereof,  or  otherwise,  is  beyond  the  pov\er  of  the  state 
to  alter  or  modify  to  the  prejudice  of  eitlier  party.  To  do.  so  would  impair 
the  obligation  of  the  contract.  Bat  when  ami  to  what  extent  taxes  shall  be 
levied  is  a  question  for  the  state  to  decide.  Parties  inteiested  in  property 
liable  to  taxation  may  contract,  as  between  themselves,  on  whom  the  burden 
of  such  taxation  shall  ultimately  fall,  but  tlioy  cannot  by  any  such  means 
limit  or  control  the  power  of  the  state  in  placing  or  ajiportioning  this  burden 
in  the  first  instance,  nor  in  enforcing  its  payment  or  collection  accordingly." 

In  Beckman  v.  Sk'apgs,  59  Cal.  544,  it  was  held  that  an  agreement 
in  a  mortgage,  executed  before  the  adoption  of  the  constitution  in 
1879,  by  which  a  mortgage  is  made  subject  to  taxation  as  an  interest 
in  the  land,  giving  the  mortgagee  the  right  to  pay  all  taxes  levied  on 
the  mortgaged  premises,  and  add  the  same  to  his  mortgage,  was  valid, 
and  that  the  state  could  not,  by  the  adoption  of  said  constitution,  im- 
pair the  obligation  thereof. 

In  McCoppin  \.  McCartney,  60  Cal.  371,  it  was  held  that  although 
the  mortgagee  was  liable,  under  the  constitution  of  1879,  to  pay  the 
tax  to  the  state  on  his  interest  in  the  premises  in  the  first  instance, 
yet,  if  he  had  a  contract  with  the  mortgagor  to  pay  the  same,  he  might 
still,  as  between  themselves,  enforce  it  against  him,  and  therefore  the 
constitution  did  not  impair  the  obligation  of  such  contract. 

Our  mortgage  tax  law,  in  aim  and  purpose,  is  a  copy  of  the  pro- 
vision on  that  subject  in  the  California  constitution  of  1879.  True, 
instead  of  directly  taxing  the  mortgagee's  interest  in  the  mortgaged 
premises,  as  shown  by  the  value  of  the  debt,  we  have  an  artificial, 
clumsy  contrivance  for  taxing  the  debt,  and  enforcing  the  same,  by 
the  sale  of  the  mortgage,  which  is,  in  effect,  but  a  roundaliout  way  of 
taxing  the  mortgagee's  interest  in  the  land,  and  subjecting  it  to  sale  for 
the  payment  thereof.  Still,  as  I  have  said,  tlie  aim  and  purpose  of 
tite  two  acts,  and  the  mischief  they  were  intended  to  remedy,  are  the 
same,  and  the  construction  given  by  the  courts  of  California  to  the 
one,  ought  to  have  weight  in  the  uoustructiou  of  the  other. 

v.28F.no.5— 18  ,     '•.,  M 
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By  the  contract  made  between  the  plaintiff  and  the  defendants  at 
the  time  this  loan  was  made  the  latter  agreed  to  pay  all  the  taxes 
that  might  be  imposed  on  the  mortgaged  premises  daring  the  exist- 
ence of  the  mortgage,  and,  if  they  failed  to  do  so,  the  plaintiff  was 
thereby  authorized  to  pay  any  such  taxes  that  were  delinqnent,  and 
add  the  amonnt  thereof  to  his  mortgage.  Besides  this,  the  law  of  the 
state,  (section  105,  supra,)  which  entered  into  and  became  a  part  of 
the  contract,  gave  it  the  same  right.  Under  section  10  of  article  1 
of  the  constitation  of  the  United  States  the  legislature  could  not  im- 
pair the  obligation  of  this  contract.  The  prohibition  contained  in 
this  section  is  a  limitation  oti  the  legislative  power  of  the  state,  what- 
ever form  it  may  assume.  Murray  v.  Charleston,  96  U.  S.  432.  It 
may,  as  it  has,  change  the  mode  of  assessing  this  land  for  taxation, 
and  enforcing  the  payment  of  the  taxes  levied  thereon,  and  it  may 
thereby,  as  it  has,  change  the  relations  between  these  parties  and  the 
state,  but  not  the  relations  between  themselves,  growing  out  of  oi 
constituted  by  the  contract  between  them. 

Although  not  referred  to  by  counsel  on  the  oral  argument,  or  in 
the  briefs,  I  do  not  feel  at  liberty  to  dismiss  this  question  without  some 
consideration  of  the  statute  of  18S5,  (Sess.  Laws,  125,)  commonly 
called  the  "Black  Act;"  which  provides  that  all  contracts  between  a 
borrower  and  lender,  where  the  rate  of  interest  is  not  more  than  8  per 
centum,  for  the  payment  of  "the  taxes  on  the  debt,  credit,  or  mort- 
gage existing  or  entered  into  between  such  parties,  are  hereby  de- 
clared legal  and  valid,  and  shall  not  be  deemed  or  taken  to  be  usn- 
rious."  If  there  had  been  no  statute  on  the  subject  prior  to  this,  it 
might  be  said  that  its  passage  implied  that  the  legislature  regarded 
such  contracts  as  invalid;  that  this  is  an  enabling  act,  authorizing 
a  contract  between  a  borrower  and  lender  that  prior  thereto  was  ille- 
gal. But  statutes  are  sometimes  passed  to  declare  acts  valid  out  oi 
mere  abundance  of  caution,  or  to  settle  a  doubt  that  is  hardly  rea- 
sonable ;  and  therefore  it  does  not  follow  that  when  a  legislature  de- 
clare a  contract  valid  it  was  ever  invalid;  and  if  it  was  not,  such 
declaration  does  not  have  the  elfect  to  make  it  so.  But  by  section 
105,  supra,  (Act  of  1854,  section  80,)  it  was  the  law  of  the  state,  foi 
more  than  30  years  prior  to  the  passage  of  the  Black  act,  that,  in 
case  the  mortgagor  failed  to  pay  the  taxes  on  the  mortgaged  prem- 
ises, the  mortgagee  might  do  so,  and  add  the  amount  to  his  mort- 
gage, and  collect  it  accordingly.  It  could  not,  then,  have  been  un- 
lawful for  the  parties  to  a  mortgage  to  provide,  by  contract,  for  the 
payment  of  the  taxes  on  the  mortgaged  premises  in  the  manner  pre- 
scribed by  law  in  such  cases. 

The  contract  to  pay  the  taxes  being  valid,  the  passage  of  the  Black 
act,  no  more  than  that  of  the  mortgage  tax  law,  did  not  render  it  in- 
valid, or  impair  its  obligation.  Admitting  that  section  105,°  supra, 
may  be  amended  or  repealed  by  implication,  the  only  effect  of  the 
Black  act  is  to  limit  the  already  existing  right  to  make  such  coU' 
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tracts  to  cases  where  the  loan  does  not  bear  interest  at  a  rate  above  \ 

8  per  centum  per  annnm. 

In  conelosion,  I  find  that  the  law  is  against  the  defendants  on  all 
the  points  made  in  support  of  their  demurrer,  and  therefore  it  must 
be  overruled.  The  plaintiff  is  entitled  to  a  decree  for  the  sale  of  the 
mortgaged  premises,  and  the  application  of  the  proceeds  thereof  to  its 
claim  as  made  in  the  bill,  including  an  attorney's  fee  of  $200,  and  its 
costs  and  disbursements;  and  it  is  so  ordered. 

The  mortgage  is  not  made  an  exhibit  in  the  case,  though,  under 
the  stipulation  of  April  13tb,  the  original  is  submitted  with  the  bill, 
and  as  a  part  of  it,  for  the  purpose  of  determining  the  liability  of  the 
defendants  to  pay  the  taxes  in  question.     But  I  have  not  found  oc- 
casion to  make  any  use  of  the  mortgage  in  this  connection,  as  the  s 
agreement  to  pay  the  taxes,  and  the  delinquency  of  the  defendants, 
and  the  payment  of  them  by  the  plaintiff,  are  duly  set  out  in  the  bill.  ICZ. 
However,  on  looking  into  the  mortgage,  I  find  a  stipulation  therein                           IS" 
to  the  effect  that  this  mortgage  and  note  shall,  so  far  as  the  rate  of                         !•'>). 
interest  is  concerned,  "be  construed  according  to  the  laws  of  Oregon,                           >*C... 
where  the  same  is  made."     Attention  was  not  called  to  this  stipula-  llf'i 
tion  in  the  argument,  and  it  is  not  set  forth  in  the  bill.     Therefore  I  "^tzl 
have  not  made  any  formal  use  of  it  in  reaching  the  conclusion  an-  V...'* 
nounced.     Of  course,  it  demonstrates  what  is  otherwise  apparent, 
that  the  parties  in  making  the  contract  for  interest  bad  reference  to 
the  law  of  Oregon,  and  not  that  of  New  York. 


NoBBis  V.  Hagqin  and  others. 

(Cfiremi  Court.  D.  California.    August  4, 1886.) 

1.  EiitnTT— Stattjtk  of  LnnTATioNS. 

The  rule  established  by  the  decisions  of  the  supreme  conrt,  as  to  the  effect  of 
stAtates  of  limitntions  tn  courts  of  equity,  appears  to  be  that,  in  those  states 
where  the  statutes  of  limitations  are  made  applicable  to  suits  in  equity,  as 
well  as  to  actions  at  law,  and  they  embrace  in  terms  the  specific  case,  and  in 
cases  of  concurrent  Jurisdiction,  they  are  as  obligatory,  a*  tuck,  upon  tho 
national  courts  of  equity  as  they  are  upon  the  state  court,  and  as  they  are  in 
actions  at  law;  and  the  courts  of  equity  should  act  in  obedience,  rather  than 
upon  analogy,  to  them.  But  where  they  are  not  applicable  to  equity  cases  in 
the  state  courts,  and  there  is  not  concurrent  jurisdiction,  and  where  the  spe- 
cific case  is  not  covered  in  terms  by  the  statute,  then  the  time  prescribed  by 
the  statute  of  limitations  will  ordinarily  be  applied  by  analogy,  in  accordance 
with  the  provisions  most  nearly  analogous  and  applicable. 

S.   SaIBB— LiMITATIOira  AS  TO  AOTION  POK  FkAUD. 

In  providing  for  actions  for  relief  on  the  rround  of  fraud,  the  legislature 
carried  into  the  provision  the  principle  established  by  courts  of  equity,  that 
the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  "discovery 
ofthefaett  constituting  the  fraud;"  and  to  ascertain  what  conditions  consti- 
tute a  discovery,  within  the  meaning  of  the  i>rovisions,  the  principles  estab- 
lished  in  equity  law,  whence  the  idea  was  derived,  must  be  appllea. 
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8.  Same— ItojGBNCB— Mbans  of  Knowlbdob. 

The  established  principles  as  to  the  discovery  of  fraud  are  that  the  part 
defrauded  must  be  dili.t^eut  in  making  inquiry;  that  means  of  knowledge  ai 
equivalent  to  knowledge;  that  a  clue  to  the  facta,  which,  if  diligently  tol 
lowed,  would  lead  to  a  discovery,  is,  in  law,  equivalent  to  a  discovery. 

4  Sakb— Imbbcilitt  fbom  Injcbibb  as  as  Exousb  fob  Nok-Actiok. 

Conceding  imbecility  resulting  from  a  serious  injury  upon  the  head  to  be 
sufficient  excuse  for  not  discovering  the  facts  constituting  the  frauds  whil 
such  imbecility  continues,  the  party  must  act  as  soon  as  his  imbecility  ceasei 
or  he  will  be  deemed  to  have  the  knowledge  which  he  might  have  obtedne 
by  the  exercise  of  proper  diligence. 

5.  Same — What  Facts  Constitotb  Mbans  Op  Knowledge,  which  the  party  i 

bonnd  to  pursue,  pointed  out,  in  a  case  where  the  title  to  large  estates  are  a 
leged  to  have  been  fraudulently  obtained  by  defendants. 

6.  Same— MtJLTiFABiouBNESs  considered. 

In  Equity. 

J.  H.  McKune  and  G.  L.  White,  for  complainant. 
'!  Louis  T.  Haggin  and  Beaity  <6  Demon,  for  defendants. 

t  Before  Sawybb  and  Sabin,  JJ. 

Sawyeb,  J.  It  ia  alleged  in  th«  bill  that  the  eomplainant,  in  th 
year  1859,  and  thenceforth,  till  the  title  was  divested  in  the  year 
1860,  1861,  1862,  and  1863,  in  the  manner  set  oat,  was  the  owne 
of  several  tracts  of  land  in  Sacramento  city  and  county,  incladin: 
the  Banoho  del  Paso,  containing  45,000  acres,  situate  on  the  rigb 
bank  of  the  American  river,  opposite  the-  city  of  Sacramento,  all  o 
the  aggregate  value,  in  round  numbers,  of  about  a  million  and  a  hal 
of  dollars;  that  from  1855  till  about  1868  the  defendants  were  th 
trusted  agents,  business  managers,  and  attorneys  of  complainant  i 
the  management  of  his  business  connected  with  said  property;  tha 
on  the  fourth  day  of  March,  1859,  be  received  a  severe  blow  on  th 
head,  which  rendered  him  insensible  for  several  days,  and  his  nervou 
system  was  so  shocked  thereby  that,  for  ten  years  thereafter,  he  wa 
unable,  and  mentally  and  physically  incompetent,  to  attend  in  pet 
son  to  his  business  affairs,  or  to  comprehend  what  bad  been  done  ii 
and  about  his  business,  or  to  direct  his  agents  what  to  do,  or  how  t< 
act,  in  the  premises,  and,  daring  all  this  time,  he  was  wholly  depend 
ent  on  the  said  defendants  for  advice  and  action  in  his  affairs,  am 
the  defendants  assumed  the  full  charge  and  management  of  his  bosi 
ness;  that,  in  violation  of  the  trust  and  confidence  thus  reposed  ii 
them,  defendants,  during  the  year  1859,  obtained  a  note  and  mort 
gage  upon  said  property  for  a  large  amount,  without  his  knowledge 
and  without  proper  consideration ;  that  they  foreclosed  the  mortgagi 
in  the  following  year,  and  purchased  in  the  property;  also  that,  dur 
ing  the  years  1860  and  1801,  they  procured  other  judgments  fraudu 
lently  to  be  obtained,  had  the  property  sold  thereunder,  and  pur 
chased  in  for  their  benefit,  and  ultimately  conveyed  to  them,  ba 
these  judgments  were  all  subject  to  the  prior  liens  of  said  mortgage 
and,  finally,  that  defendants,  on  June  23,  1863,  while  complainan 
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was  still  mentally  inoompeteat,  frtradolently  procured,  witbout  con- 
sideration, a  conveyance  from  him  to  all  said  lands,  and  all  other 
lands  owned  by  him  in  California,  which  conveyance  was  duly  re- 
corded on  September  10, 1863,  whereby  the  title  to  all  complainant's 
property  in  California  became  vested  in  defendants;  that  defendants, 
on  receipt  of  said  several  conveyances,  in  1862,  and  under  a  writ  of 
possession  issued  upon  a  jn(^ment  in  an  action  of  ejectment  recovered 
thereupon,  entered  into  possession,  and  they  have  ever  since  held 
possession,  claiming  under  said  titles,  taking  the  rents  and  profits 
thereof  without  accounting  to  him.  Complainant  then  alleges  that 
he  did  not  know  anything  about  these  fraudulent  acts,  the  said  note 
and  mortgage,  and  the  said  several  suits,  judgments,  and  sales  there- 
under, or  the  said  conveyances,  or  the  effect  thereof,  until  after  July 
1,  1884,  and  most  of  the  facts  he  only  learned  from  his  solicitors  in 
this  suit  on  the  twentieth,  twenty-first,  twenty-second,  twenty-sixth,  2C«> 

and  twenty-seventh  days  of  August,  1885.     He  alleges  that  in  1869  I^s* 

he  applied  to  H.  0.  Beatty,  who  had  in  some  early  case  been  his  at-  ''^'2. 

torney,  for  information  conoerning  his  affairs  with  defendants,  and  •<-'.. 

was  advised  by  him  that  he  conld  not  act  for  him,  as  be  had  been  Zi'*' 

employed  by  defendants;  and  as  he  was  the  only  attorney  then  living  "iz- 

who  had  knowledge  of  his  affairs  in  connection  with  said  rancho,  and  *(_..••' 

as  he  was  ignorant  of  them  himself,  he  could  not  communicate  with 
strangers,  so  as  to  made  himself  intelligible,  he  felt  compelled  to  ac- 
cept the  state  of  affairs  as  he  found  them,  and  took  no  further  action. 

Defendants  demur  on  the  grounds  that  the  bill  does  not  state  facts 
sufficient  to  entitle  the  complainant  to  discovery  or  to  relief;  that  the 
bill  is  multifarious ;  that  the  cause  of  suit  is  barred  by  the  statute  of 
limitations ;  and  that  the  cause  of  suit  is  stale  by  reason  of  lapse  of 
time. 

In  Lakin  v.  Sierra  Butte»  Gold  Min.  Co.,  25  Fed.  Rep.  343,  in  dis- 
cussing the  question  whether  tt^e  defense  of  the  statute  of  limitations 
was  properly  pleaded,  I  observed,  perhaps  with  not  sufficient  consid- 
eration (UEid  caution,  that  "the  statute  of  limitati(His,  as  such,  is  not 
a  defense  in  a  court  of  equity  of  the  United  States;"  that  "on  the 
equity  side  of  this  court  the  only  defense  is  laches  in  not  pursuing  the 
party's  remedy  for  such  time,. and  under  such  circumstances,  as  render 
it  inequitable  to  grant  the  desired  relief ;"  but  that  a  "court  of  equity, 
in  analogy  to  the  statute  of  limitations,  usually  adopts  the  statute  as 
a  limit,"  etc.  The  observation  was  not  necessary  to  the  point  de- 
cided, and  it  may  be  doubted  whether  this  proposition,  in  the  broad 
terms  stated,  is  strictly  accurate.  While  there  are  cases  in  the  su- 
preme court  that  seem  to  give  support  to  the  view  as  stated,  there 
are  others  which,  while  recognizing  stateness,  irrespective  of  statutes 
of  limitations,  as  a  good  defense  in  courts  of  equity,  sustain  the  view 
that  statutes  of  limitations  are  obligatory  upon,  and  are  enforced,  as 
such,  by  the  national  courts  of  equity,  without  reference  to  tbe  equi- 
table doctrine  of  staleness,  especially  in  those  states  where  the  statute 


f— 


Digitized  by 


Google 


I 


273  vedesull  sefobteb. 

is  made  applicable  in  equity  as  well  as  at  law,  and  in  cases  of  oou 
oarrent  jurisdiotion. 

Thus,  in  Badger  v.  Badger,  3  Wall.  9*,  the  oonrt  says : 
"Courts  of  equity,  in  cases  of  concmrent  jurisdiction,  consider  themsclve 
bound  by  the  statute  of  limitations,  which  govern  courts  of  law  in  like  cases 
and  this  rather  in  obedienoe  to  the  statutes  t?ian  by  analogy.    In  many  othe 
cases  they  act  upon  the  analogy  of  the  like  limitation  at  law." 

So,  in  the  Cane  of  Broderick't  WiU,  the  court  appears  to  hav 
acted  upon  the  idea  that  the  statute  of  limitations  is  obligatory  a 
such.    Says  the  court,  after  considering  another  point : 

"Ttiey  would  still  have  to  encounter  the  statute  of  limitattons,  which  ej 
pressly  declares  that  the  action  for  relief  on  the  ground  of  fraud  can  otdy  h 
eommenoed  within  three  years;  and  the  statutes  of  limitstioiis  in  Galifomi 
apply  to  suits  in  equity  as  well  as  actions  at  law,"    21  WalL  618. 

So,  in  SuMivan  t.  Portland,  etc.,  R,  Co.,  94  U.  S.  811,  the  eourt  rec 
ognized  the  statute  of  limitations  as  a  defense  distinct  from  staleneas 
and  refers  to  the  defenses  in  both  aspeota,  declining  to  consider  th 
defense  of  the  statute,  because  it  was  not  pleaded.  "The  defense  o 
the  statute  of  limitations  is  not  set  up  by  plea,  nor  in  the  answers, 
says  the  court.  "We  cannot,  therefore,  eonuder  the  case  in  tha 
aspect."  Page  811.  But  as  to  the  defense  of  stateness, it  was  hel 
not  to  be  necessary  to  set  it  up  in  the  pleadings,  and,  as  to  that  de 
fense,  it  is  said:  "Sometimes  the  analogy  of  the  statute  of  limits 
tions  is  applied,"  thus  recognizing  the  distinction  between  the  dc 
fenses;  the  statute  being  a  defense  of  itself,  at  $itck,  to  which  effec 
is  given  in  obedienoe  to  the  statute,  and  the  other,  by  adapting  th 
statutory  time  by  analogy. 
In  Miller  v.  Mclntyre,  6  Pet.  66,  the  oonrt  says : 
"Fivm  the  above  authorities  it  appears  that  the  rule  is  well  settled,  hot 
in  England  and  in  this  country,  that  effect  will  he  given  to  the  statute  qflin 
itations  in  equity  the  same  as  at  law." 

And  in  Elmendorf  v.  Taylor,  10  Wheat.  168,  it  is  said: 
"Although  the  statutes  of  limitations  do  not,  either  in  England  or  in  thas 

states,  extend  to  suits  in  chancery,  yet  the  courts  in  both  countries  hav 

acknowledged  their  obligation." 

But  in  Peyton  v.  Stith,  5  Pet.  494,  it  is  said: 
"This  would  afford  at  law  a  complete  bar  to  an  ejectment  under  the  tit] 
of  Phillii>s,  and  courts  of  equity  adopt  the  same  rule  by  analogy." 

See,  also,  Piatt  v.  Vattier,  9  Pet.  416. 

Upon  a  full  consideration  of  the  authorities,  the  established  rule  t 
be  deduced  from  them  appears  to  be  that  in  those  states  where  th 
statutes  of  limitations  are  made  applicable  to  suits  in  equity  as  we 
as  to  actions  at  law,  where  they  embrace  in  terms  the  specific  eas< 
and  in  case  of  concurrent  jurisdiction,  they  are,  in  themselves,  a 
obligatory  upon  the  national  courts  of  equity,  as  such,  as  they  ai 
upon  the  state  courts,  and  as  they  are  in  actions  at  law,  and  th 
court  should  act  in  c^dienee,  rather  than  upon  analogy,  to  them 
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but  where  they  are  not  applicable  to  equity  cases  in  the  state  courts, 
and  there  is  not  concurrent  jurisdiction,  or  the  specific  case  is  not 
covered  in  express  terms  by  the  statute,  then  the  statute  of  limita- 
tions will,  ordinarily,  be  applied  by  analogy,  in  accordance  with  the 
provisions  of  the  statute  most  nearly  analogous  and  applicable.  In 
this  state  there  is  a  statute  applicable  to  every  case  that  can  arise, 
and  the  statutes  are  as  applicable  to  cases  in  equity  as  to  cases  at 
law,  and  the  national  courts  of  equity  should,  therefore,  yield  obedi- 
ence  and  give  effect  to  them  as  such.  Lord  v.  MorrU,  18  Cal.  486; 
Graitan  v.  Wiggins,  23  Cal.  34;  Hardy  v.  Harbin,  4  Sawy.  548.  But 
it  can  make  little  difiference  which  theory  is  adopted,  as  the  practical 
xesnlt  is  the  same  whether  the  court  acts  in  obedience  to  the  statute 
as  obligatory  upon  it,  or  adopts  the  statute  by  analogy,  in  pursuance 
of  the  settled  principles  of  equity  law,  and  the  long-eBtabiished  rules 
of  equity  practice,  equally  obligatory  upon  the  courts. 

In  this  case,  according  to  the  allegations  of  the  bill,  the  deed  by 
which  the  Banoho  del  Paso,  and  other  property  embraced  in  it,  was  '^iZi 

conveyed  to  one  of  the  defendants,  in  pursuance  of  the  mortgage  sale  >«S^. 

on  the  decree  foreclosing  the  mortgage  set  out,  was  executed  on  No-  '^S?" 

vember  12, 1862.     The  sheriff's  deed  in  pursuance  of  the  sale  of  the  ^2<) 

same  property  on  the  Gzimm  and  Boss  judgments  was  executed  on  ^II«^ 

April  2,  1862.     In  May  or  Jane,  1862,  defendants  took  possession  r*"^ 

of  the  property  so  conveyed  under  a  writ  of  poBsession  issued  upon  a  {*«• 

judgment  in  an  ejectment  suit  brought  upon  the  Boss  title,  and  they  •'ra* 

have  ever  since  been  in  possession,  taking  the  rents  and  profits.     On  •■-"-. 

June  23,  1803,  the  complainant  executed  the  deed  to  defendants  de-  ^il..' 

scribed  in  the  bill,  purporting  to  convey  the  same  property,  and  all  '  'r- 

other  lands  owned  by  him  in  the  state  of  California,  which  deed  was 
duly  recorded  on  September  10,  1863;  and  no  specific  act  of  confi- 
dence or  agency  appears  to  have  been  performed  by  defendants  after 
that  date.  These  facts  appear  to  be  inconsistent  with  the^  general 
loose  allegation  that  the  agency  continued  till  1868.  Thenceforth 
they  were,  manifestly,  in  a  hostile  position.  This  bill  was  filed  Au- 
gust 31,  1884,  more  than  22  years  after  defendants  had  taken  adverse 
possession  of  the  property  under  the  said  conveyances,  and  under 
the  judgment  recovered  thereon  in  ejectment,  and  more  than  21  years 
after  the  said  deed  of  June  23,  1863,  wbich  seems  to  have  been  in- 
tended to  cure  any  defect  that  might  exist  in  the  title  before  acquired 
under  the  several  judgments  and  sales  set  out. 

The  longest  period  allowed  in  any  case  between  private  parties  by 
the  statute  of  limitations  of  California  for  commencing  an  action, 
after  the  right  accrues,  is  five  years,  and  that  period  had  run  more 
than  four  times  over,  before  this  bill  was  filed.  Unless,  therefore, 
the  case  can  be  brought  within  some  exception  of  the  statute,  the  suit 
is  barred.  The  only  exception,  if  any,  that  can  reach  the  case,  or  is 
claimed  to  reach  it,  is  found  in  sestion  338,  Code  Civil  Proc.subd.  4, 
which  provides  that  the  period  shall  be  three  years  in  case  of  "an 
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action  for  relief  on  the  ground  ot  fraud  or  mistake;  the  cause  of  ac 
tion  in  such  case  not  to  be  deemed  to  have  accrued  until  the  discov 
ery  by  the  aggrieved  party  of  the  facts  constituting  the  fraud."  Thi 
English  statute  of  limitations,  from  which  the  American  statutes  \r6r< 
originally  derived,  applied  only  to  actions  at  law,  (md  did  not  embrao 
this  provision ;  and,  in  providing  for  actions  for  relief  on  the  gronn( 
of  fraud,  the  legislature  carried  into  the  provision  the  doctrine,  ai 
established  in  courts  of  equity,  that  the  cause  of  action  should  not  b< 
deemed  to  have  accrued  until  "the  discovery  of  the  facts  constituting 
the  fraud."     Wood  v.  Carpenter,  101  U.  S.  139. 

To  ascertain  of  what  acts  a  discovery  of  the  facts  constitating  th< 
fraud  affording  the  ground  for  relief  consists,  we  oust  go  to  the  prin 
ciples  established  in  equity  law,  whence  the  idea  was  derived.  Th( 
settled  principles  on  this  point  are  that  the  party  defrauded  must  b( 
diligent  in  making  inquiry ;  that  the  means  of  knowledge  are  eqniv 
alent  to  knowledge;  that  a  clue  to  th^  facts  which,  if  followed  u] 
diligently,  would  lead  to  a  discovery,  is,  in  law,  equivalent  to  a  dis 
covery, — equivalent  to  knowledge.  In  stating  the  policy  of  statntei 
of  limitations,  and  in  illustrating  these  principles  of  constrootion  ap 
plicable  thereto,  Mr.  Jnstioe  Swathe,  speaking  for  the  coortin  Woot 
v.  Carpenter,  supra,  together  with  much  more  to  the  point,  said: 

"Statutes  of  limitation  are  vital  to  the  welfare  of  society,  and  are  favorei 
in  the  law.  They  are  found  and  approved  in  all  systems  ot  enlightened  juris 
prudence.  They  promote  repose,  by  giving  security  and  stability  to  humai 
affairs.  An  important  public  policy  lies  at  their  foundation.  They  stimii 
late  to  activity,  and  punish  negligence.  While  time  is  constantly  destroyinj 
the  evidence  of  rights,  they  supply  its  place  by  a  presumption  which  render 
proof  unnecessary.  Mere  delay,  extending  to  the  limit  prescribed,  is  itself  i 
conclusive  bar.  The  bane  and  antidote  go  together.  *  *  *  It  will  b 
observed,  also,  [he  adds,]  that  there  is  no  averment  that,  during  the  Ion) 
period  over  wliich  the  transactions  referred  to  extended,  the  plaintiff  eve 
made,  or  caused  to  be  made,  the  slightest  inquiry  in  relation  to  either  of  them 
The  judgments  confessed  were  of  record,  and  he  knew  it.  It  could  no 
have  been  difficult  to  ascertain,  if  the  facts  were  so,  that  they  were  shams 
The  aonveyanees  to  Alviu  and  Keller  toere  also  on  record  in  the  proper  offices 
If  tbey  were  in  trust  for  the  defendant,  as  alleged,  proper  diligenoe oould  no 
hax>e  failed  to  find  a  clue  in  every  case  that  would  have  led  to  evidence  not  tt 
he  rtsisted.  With  the  stro^ngest  motives  to  action,  the  plaintiff  wa  supine 
If  underlying  frauds  existed,  as  he  alleges,  he  did  nothing  to  unearth  them 
ItvKis  his  duty  to  make  the  effort.  *  ♦  *  The  discovery  of  the  cause  o 
action,  if  such  it  may  be  termed.  Is  thus  set  forth:  'And  the  plaintif 
further  avers  that  he  had  no  knowledge  of  the  facts  so  concealed  by  the  de 
fendant  until  the  year  A.  D.  1872,  and  a  few  weeks  only  before  the  bringinj 
of  this  suit.'  There  is  nothing  further  upon  the  subject.  *  •  •  'What 
ever  is  notice  enough  to  excite  attention,  and  put  t?ie  party  on  his  guard,  one 
call  for  inquiry,  is  notice  of  everything  to  which  such  inquiry  might  ha» 
led.  When  a  person  has  suffieierU  information  to  lead  Mm  to  a  fact,  hn 
shall  he  deemed  conversant  of  it.^  Kennedy  v.  Qreea,  3  Mylne  &  E.  722 
'  The  presumption  is  that  if  the  party  affected  hy  any  fraudulent  transao 
tion  or  management,  might,  with  ordinary  care  and  attention,  have  season 
ably  detected  it,  he  seasonably  had  actual  knowledge  of  it.^  Ang.  Lim.  f 
187,  and  note.    A  party  seeking  to  avoid  the  bar  of  the  statute  on  accoun' 
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)f  fraud  must  aver  and  sliuw  that  he  used  due  diligence  to  detect  it,  and, 
if  he  had  the  means  of  discovery  in  his  power,  he  will  be  held  to  have  known 
t  Btickner  v.  Calcote,  28  Miss.  432,  434.  See,  also,  Nudd  v.  Hamhlin,  8 
A.llen,  130.  •  ♦  *  Concealment  by  mere  silence  is  not  enough.  There 
uust  be  some  trick  or  contrivance  intended  to  exclude  suspicion  and  pre- 
i^ent  inquii-y.  There  must  be  reasonable  diligence,  and  the  means  of  knowl- 
Mlge  are  the  same,  in  effect,  as  knowledge  itself.  He  does  not  say  that  he 
iiad  not  full  possession  of  means  of  detecting  the  fraudulent  arrangement,  if 
t  was  fraudulent,  or  that  there  had  been  concealment,  and  the  possession  of 
mch  means  of  knowledge  is,  in  equity,  the  same  as  knowledge  itself."  New 
Albany  v.  Burke,  11  Wall.  107. 

Says  the  court  in  Badger  v.  Badger,  2  Wall.  95: 

"There  is  a  general  allegation  that  the  fraudulent  acts  were  unknown  to 
Mmpiainant  till  within  five  years  past,  while  the  statement  of  his  own  case 
ihows  clearly  that  he  must  have  known,  or  could -have  knovm,  if  he  had 
:hoBen  to  inquire  at  any  time  in  the  last  thirty  years  of  bis  life,  every  fact 
Uleged  in  bis  bill." 

See,  also,  Oliver  v.  Piatt,  3  How.  410;  and  there  are  numerous 
}ther  authorities  to  the  same  effect. 

Apply  these  indisputable  principles  to  the  facts  alleged  in  the  bill, 
rhe  relief  sought  is  on  the  ground  of  fraud  imputed  to  defendants, 
l>y  means  of  which  they  are  alleged  to  have  secured  a  large  amount 
>f  property  belonging  to  complainant  without  consideration.  The 
luit  is  barred  in  three  years  after  discovery  of  the  facts  constituting 
ihe  fraud.  If  the  acts  of  fraud  were  discovered,  or  acts  which,  if  dil- 
igently investigated,  would  necessarily  have  led  to  the  discovery,  in 
L862  or  1863,  after  the  defendants  had  gone  into  adverse  possession, 
md  obtained  their  iinal  confirmatory  deed,  the  statutory  period  had 
run  more  than  seven  times  before  the  filing  of  the  bill.  If  this  knowl- 
edge came  to  complainant  in  1869,  after  his  alleged  mental  and  pbys- 
oal  incompetency  had  disappeared,  then  fifteen  years  had  elapsed, 
md  the  statutory  period  had  run  five  times. 

There  are  loose  general  allegations  in  the  bill  that  complainant  did ' 
[lot  discover  that  defendant  intended  to  cheat  or  defraud  him,  or  that 
ihey  had  any  interest  in  the  proceeds  of  said  sales,  or  had  any  knowl- 
edge of  the  said  deeds,  the  judicial  proceedings,  etc.,  through  which 
le  was  divested  of  his  title,  and  did  not  know  their  contents,  till  1884, 
md  much  of  them  till  certain  days  in  July,  1885,  when  these  facts 
rere  first  disclosed  to  him  by  bis  attorney  m  this  case, — allegations 
'that  he  never  knew  or  suspected  that  defendants  had  any  interest 
n  said  transactions  *  *  *  until  advised  thereof  by  his  present 
lolioitors,  early  in  1884."  And,  to  account  for  this  remarkable  want 
>f  knowledge,  he  alleges  that  in  1859  he  was  injured  by  a  blow  on 
;he  bead;  and  in  one  paragraph  "that,  for  two  years  next  after  his 
laid  injury,  your  orator  was  wholly  unable  to  comprehend  his  busi- 
ness, and  did  not  attempt  to  digest  or  to  comprehend  any  matter  of 
jusiness  submitted  by  or  from  the  office  of  defendants;','  and  in  an- 
)ther  paragraph  that,  in  consequence  of  said  injuries,  "for  more  than 
«n  years  thereafter  he  was  unable,  mentally  and  physically  inoom- 
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petent,  to  attend  in  person  to  his  business  affairs,  or  to  comprebent 
or  understand  what  had  been  done  in  and  about  his  said  business 
or  to  direct  his  agents  what  to  do,  or  how  to  act  in  the  premises.' 
These  general  allegations  mast  be  considered  in  conneotion  with  othe 
specific  allegations  of  the  bill. 
In  Story's  Equity  J'urispradence  it  is  said : 

"Tbe  question  often  arises  in  cases  of  fraud  and  mistake,  and  acknowledg 
rnents  of  debt,  and  of  trasts,  and  charges  on  lands  for  payment  of  debts,  un 
der  what  circumstances,  and  at  what  time,  the  bar  of  tbe  statute  of  limits 
tions  begins  to  run.  In  general,  it  may  be  said  that  the  rule  of  courts  o 
equity  is  that  the  cause  of  action  or  suit  arises  when  and  as  soon  as  the  part; 
has  a  right  to  apply  to  a  court  of  equity  for  relief.  In  cases  of  fraud  or  mis 
take,  it  will  begin  to  run  from  the  time  of  the  discovery  of  such  fraud  or  mis 
take,  and  not  before.  But  to  excuse  one  from  instituting  proceedings  ii 
equity  op  the  ground  of  the  cause  of  action  having  been  concealed,  itUno 
aufflclent  to  show  tliat  the  party  toas  in  »w)h  an  imbecile  or  uncaitivatet 
condition  of  mind  that  it  teas  scarcely  possible,  though  the  alleged  fraut 
was  by  an  opeji  act,  that  he  shovM  have  discovered  it.  The  court  cannot  un 
dertake.to  estimate  the  chance  which  the  state  of  mind  and  education  of  i 
man  may  afford  of  his  making  such  a  discovery,  and  is  thertfore  eompdlei 
to  assume  that  every  one,  not  aataaUy  a  lunatic,  is  competent  to  judge  qfant 
to  obtain  advice  concerning  hie  tights,  and  to  assert  them,  if  neoeatary.' 
Section  1521a. 

The  statute  of  California  expressly  points  oat  all  the  disabilitiei 
that  excuse  delay,  beyond  the  time  limited,  in  the  bringing  of  a  suit 
and  the  incompetency  alleged  in  the  bill  is  not  one  of  them.  Code  Civi 
Proc.  §§  350-363;  especially  section  352.  No  other  can  be  interpo 
lated  into  the  statute.  Bat  concede,  for  the  purpose  of  this  case 
that  the  incompetency  alleged,  resulting  from  complainant's  injury 
to  be  a  sufiQcient  excuse  for  his  failure  to  discover  tbe  facts  while  tha 
incompetency  existed.  The  bill  is  not  verified  by  the  oath  of  com 
plainant,  and  its  allegations  must  be  presumed  to  have  been  made  ai 
favorable  to  the  pleader  as  the  facts  would  justify.  Upon  these  al 
legations  the  incompetency  only  continued  for  10  years,  at  the  longest 
It  consequently  disappeared  in  1860.  One  paragraph  alleges  it  a 
two  years,  but  another  at  ten,  and  we  cannot  presume  that  it  con 
tinued  longer  than  alleged.  The  latter  is  the  longest  stated.  Tak 
ing  the  view  most  favorable  to  complainant,  there  intervened  betweei 
the  restoration  of  his  competency  to  comprehend  and  take  care  of  hit 
business,  in  the  year  1869,  and  the  year  1884,  when  the  bill  wai 
filed,  a  period  of  fifteen  years,  or  time  eniough  for  the  statote  to  rui 
five  times  over.  He  does  not  tell  as  what  he  was  doing  all  this  time 
During  all  that  time  he  knew  that  in  1859  he  owned  the  Banoho  de 
Faso,  containing  45,000  acres  of  land.  He  knew  that  he  owned  lo 
6,  with  its  improvements,  in  the  city  of  Sacramento,  worth,  as  he  al 
leged,  $75,000.  He  knew  that  he  owned  the  toll-bridge,  ferry,  an( 
appurtenances  over  the  American  river,  and  other  property,  all  of  th< 
alleged  value,  in  the  aggregate;  of  a  million  and  a  half  of  dollars 
He  knew  that  defendants  were  daring  all  that  time  in  posBesaion 
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md  receiving  the  rents  and  profits,  claiming  to  own  the  lands,'  or  he 
night  have  known  that  they  claimed  to  own  it;  for  "the  possession 
>f  land  is  notice  of  a  claim  to  it  by  the  possessor.  Sagd.  Vend.  768, 
r54.  If  not  taken  and  held  by  contract  or  parohase,  it  is,  from  its 
nception,  adverse  to  all  the  world,  and  in  twenty  years  bars  the 
>wner,  in  law  and  equity.  Oreen  v.  Liter,  8  Graneh,  260;  Bear  v. 
TraU,  4  Wheat.  221;  Clarke's  Leetee  v.  Courtney,  6  Pet.  854." 
3oon«  V.  Ckiles,  10  Pet.  228,  284. 

Besides,  their  possession,  control,  and  claim  of  ownership  of  these 
ralaable  properties  was  so  notorioas  as  to  become  a  part  of  the  public 
listory  of  the  state,  and  of  the  common  knowledge  of  the  people. 
3e  knew  that  the  title,  having  been  in  himself  once,  must  be  in  him- 
lelf  still,  or  mast  have  got  out  of  him  into  the  possession  of  claimants 
n  some  mode ;  and  that,  ander  the  laws  of  the  state,  that  mode  mast, 
leedssarily,  be  a  matter  of  public  record,  easily  accessible  to  him, 
md  to  all  the  world.  He  might,  at  least,  have  demanded  possession, 
md  asked  by  what  right  he  was  kept  out  of  his  own.  He  might  have 
>roaght  a  suit  in  ejectment,  and  compelled  defendants  to  show  their 
itle,  and  how  derived  from  him,  if  any  such  title  they  bad;  or  ha 
night  have  filed  his  bill  of  discovery,  as  he  has  now  done,  at  last,  in 
his  snit,  to  ascertain  by  what  right  the  defendants  claimed  to  with- 
lold  his  property  from  him.  In  the  language  of  Mr.  Justice  Swatnb 
n  Wood  V.  Carpenter,  supra,  it  does  not  appear  from  the  averments 
>f  the  bill  that  complainant  "ever  made,  or  caused  to  be  made,  the 
iightest  inquiry"  as  to  how  he  had  become  divested  and  despoiled  of 
tie  large  estates.  "The  judgments"  under  which  the  sales  were  made 
rere  of  record,  and  he  knew  it,  or  he  might  have  known  it ;  for  each 
lonveyance  under  which  defendants  claimed  title  from  him  was  of 
'ecord,  and  recited,  necessarily,  the  judicial  proceedings  under  which 
hey  were  executed;  and  he  bad  only  to  look  to  the  public  records 
or  conveyances  from  Samuel  Norris  to  find  all  the  deeds  mentioned 
n  the  bill,  and  all  the  judgments  referred  to  in  the  deeds  and  in  the 
)ill.  "It  cordd  not  have  been  difficult  to  ascertain,  if  the  facts  were  so, 
hat  they  were  shams."  If  they  were  frauds  on  the  complainant, 
'proper  diligence  could  not  have  failed  to  find  a  elue,  in  every  case,  that 
oould  have  led  to  evidence  not  to  be  resisted.  With  the  strongest  mO' 
ive  to  action,  the  plaintiff  was  supine.  If  underlying  frauds  existed,  as 
le  alleges,  he  did  nothing  to  unearth  them.  It  was  his  duty  to  make 
he  effort."     Wood  v.  Carpenter,  101  U.  S.  189,  140. 

The  fact  affirmatively  appears  that  as  early,  at  least,  as  1869,  16 
'ears  before  the  filing  of  his  bill,  complainant's  attention  was,  in  fact, 
lalled  to  these  matters ;  for  he  alleges  that  in  the  year  1869  be  ap« 
>lied  to  H.  0.  Beatty,  who  had  in  some  early  cases  been  bis  attorney, 
or  information  concerning  his  affairs  with  defendants,  and  was  ad> 
ised  by  him  that  he  oould  not  act  for  him,  as  he  had  been  employed 
)y  defendants.  Thus,  according  to  the  allegation  of  the  bill,  his  at* 
ention  was,  in  fact,  drawn  to  the  subject,  and  this  tepiy  of  his  attorney 
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shoald  have  aroused  his  snspicions.  It  woold  aroase  the  attentio 
of  any  careful  man,  or  any  man  of  the  most  ordinary  intelligence 
It  shows,  alBO,  that  as  early  as  1869  bis  mental  condition  was  snc 
as  to  enable  him  to  comprehend  the  situation,  and  that  his  affaii 
were  the  subject  of  intelligent  consideration  with  him.  The  onl 
reason  given  for  not  pursuing  the  investigation  is  that  said  Beatty  wa 
the  only  attorney  then  living  who  knew  anything  about  the  maCtter,  an 
he  could  not  himself  put  other  attorneys  in  possession  of  the  facts,  f( 
the  reason  that  he  did  not  know  them  himself.  Bat  he  did  not  nee 
to  know  anything  beyond  the  fact  that  he  once  owned  this  property 
and  that  these  defendants  were  now  in  notorious  wrongful  possessioi 
claiming  title  by  some  means  which  must  have  come  through  bin 
self.  With  this  information,  the  veriest  tyro  in  the  profession,  c 
any  non-professional  man  of  ordinary  intelligence,  without  the  sligh 
est  difficulty,  would  have  been  able  to  nnearth  these  frauds,  if  "an 
existed,  and  bring  them  to  light.  Even  now,  according  to  the  alh 
gations  of  the  bill,  complainant  obtained  all  his  knowledge  of  tb 
facts  from  strangers,  from  his  solicitors,  and  not  his  solicitors  froi 
him.  And  his  solicitors  could  have  had  no  personal  knowledge,  an 
are  not  claimed  to  have  had  any,  except  such  as  is  open  to  all  men 
for  Beatty  is  alleged  to  have  been  the  only  attorney  in  18f>9  then  li^ 
ing  who  had  any  information  its  to  his  affairs. 

If  the  allegations  of  this  bill  be  true,  it  discloses  one  of  the  moi 
remarkable  and  incomprehensible  instances  of  a  want  of  attention  i 
one's  own  highest  interests  ever  presented  to  a  court  of  justice.  Wit 
ample  means  of  information  at  his  command,  to  guide  him  to  th 
truth,  he  made  no  effort  to  ascertain  it  for  nearly  a  quarter  of  a  cer 
tury  after  the  defendants  had  obtained  a  title  to  all  this  property,  an 
placed  themselves  in  an  adverse  and  hostile  attitude.  Even  if  h 
was  not  in  a  Bu£Qciently  healthy  mental  and  p'lysical  condition  t 
attend  to  his  affairs  for  10  years  after  the  performance  of  the  acl 
complained  of,  there  is  nothing  to  indicate  that  he  was  not  whoU 
competent  during  the  following  15  years  immediately  preceding  th 
filing  of  the  bill.  That  be  appeared  in  the  foreclosure  suit — the  prii 
cipal  suit  complained  of — is  plain;  for  it  is  alleged  to  have  bee 
commenced  in  the  state  court,  and  removed  to  the  United  States  cu 
cuit  court ;  and  it  could  only  have  been  so  removed  under  the  act  ( 
1789,  then  in  force,  by  the  defendant  himself  in  the  suit,  and  npo 
his  appearance  in  the  case,  and  he  must  have  appeared  by  soUoitor: 
and  obtained  his  removal,  through  their  action.  In  our  judgmei 
the  complainant  appears,  from  the  allegations  of  the  bill,  to  have  ha 
such  knowledge  as  would  have  enabled  him,  by  the  use  of  the  slightef 
diligence,  to  ascertain  all  the  facts  constituting  the  frauds  chargec 
if  any  such  there  were,  and  that  it  is  his  own  fault  if  he  did  not  ic 
form  himself  of  the  true  condition  of  his  affairs.  He  must  therefor 
be  deemed  to  have  had  knowledge  of  the  facts  constituting  the  frau 
for  at  least  15  yeai^  before  the  filing  of  this  bill.     The  fact  that  th 


Digitized  by 


Google 


JtOKRIS  V.BA.QQIS,  285 

eomplainaiit  once  owned  these  yalaable  properties;  that  he  had  in* 
tnisted  them  to  the  management  of  these  defendants ;  that  they  were 
now  in  adverse  possession,  claiming  to  own  them,  receiving  for  their 
own  use  and  benefit  all  the  rents  and  profits ;  the  fact,  if  it  be  a  fact, 
that  complainant  bad  received  no  consideration  for  them;  and  the 
fact  that  any  conveyance  from  him  mast  necessarily  have  been  mat- 
ters of  public  record,  and  they  are  alleged  to  have  been,  in  fact,  of 
record, — were  necessarily  known  to  complainant.  In  the  language 
used  in  Manning  v.  San  Jacinto  Tin  Co,,  1  Sawy.  432,  S.  C.  9  Fed. 
Bep.  726,  equally  applicable  to  this  case : 

"They  are  such  facts  as  must  necessarily  have  put  the  nnplainant  *  *  * 
upon  inquiry,  and  have  long  ago  led  to  the  discovery  of  the  frauds.  They 
were  facts  which  they  were  bound  to  notice,  if  they  did  not  do  so  in  fact. 
They  furnish  a  clue  which,  if  followed  with  reasonal)le  diligence,  would  not 
require  fifteen  years  to  lead  to  the  fraudulent  acts  of  the  parties  oharged.  ^ 

•    *    *    Certainly,  the  known  facts  were  sufficient  to  arouse  suspicion,  and  JCr. 

enable  the  complainant  to  file  a  bill  of  discovery    ♦    *    ♦    long  ago.    *    *   *  %Z** 

Parties  cannot  disregard  known  facts  that  lead  to  frauds  affecting  their  rights,  -•••] 

and,  in  the  language  of  Mr.  Justice  Bkadlet,  'then  claim  exemption  from  *-"*' 

the  laws  that  control  human  affairs,  and  set  up  a  right  to  open  up  all  the  't'al 

transactions  of  the  past.    The  world  must  mote  on,  and  those  who  claim  an  C^t'I 

interest  in  persons  or  things  must  be  oharged  with  knowledge  of  their  status  •'     _ 

and  condition,  and  of  the  vicissitudes  to  which  they  are  subject.    This  is  the  X^III^ 

foundation  of  all  judicial  proceedings  in  rem.^    Broderick^s  Will,  21  Wall.  ,_»— 

519.     It  must  not  be  forgotten,  not  only  that  the  world  •  moves  on.'  but  t„  . 

that  in  this  age  and  country  it  moves  rapidly.    Three  years  now,  and  espe-  'Z--' 

cially  in  California,  is  longer  in  events  and  progress  than  twenty  years  some 
centuries  ago,  when  the  statutes  of  limitations  were  adopted  in  England. 
Parties  cannot  lie  down  to  sleep  on  their  rights,  and,  on  waking  up  many 
years  afterwards,  find  them  in  the  same  condition  as  that  in  which  they  were 
left.  The  observations  of  the  chief  justice  in  Vance  v.  Burbank,  101  U.  8. 
52U,  are  not  inappropriate  to  this  case.  Among  other  things,  he  says,  with 
reference  to  the  facts  of  that  casb:  •  If  any  was  in  fact  not  sent  forward,  and 
Scott  did  not  discover  the  omission  until  one  year  of  the  time  of  the  com- 
mencement of  this  suit,  he  must  have  been  grossly  neglectful  of  his  own  in- 
terests.' The  same  may  be  said  of  the  complainant  in  this  case.  If  the  open, 
known,  notorious  facts  suggested  in  the  bill,  and  apparent  upon  the  public 
records  of  the  county,  did  not,  in  fact,  put  the  complainants  *  *  *  upon 
inquiry,  and  lead  them  to  a  discovery  of  the  frauds  charged,  at  least  suffi- 
ciently to  afford  as  good  a  basis  upon  which  to  file  a  bill  of  discovery,  con- 
taining general  and  sweeping  charges,  *  *  *  as  that  upon  which  the 
present  bill  rests,  they  must,  indeed,  '  have  been  grossly  neglectful  of  their 
own  interests.'  " 

In  onr  judgment  the  suit  is  barred  by  the  statute  of  limitations, 
and,  without  reference  to  the  statute,  the  claim- is  stale  within  the 
principles  of  equity  jurisprudence  on  that  subject.  It  is  manifest 
that  the  bill  cannot  be  truthfully  amended  so  as  to  remove  the  ob- 
jection. The  demurrer  must  therefore  be  sustained  on  the  groan'ds 
indicated,  and  the  bill  dismissed. 

We  do  not  think  the  bill  multifarious.  Although  there  are  differ- 
ent and  separate  acts  complained  of,  they  are  all  alleged  to  be  in  vio- 
lation of  the  same  duties  and  trusts,  and  all  relate  to  the  same  lands. 
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and  oonsiitate  different  means  by  wfaieh  title  is  obtained  to  the  same 
property.  Besides,  the  deed  of  1863,  vbiob  was  probably  intended 
to  perfect  the  title,  by  covering  any  defects  ibat  might  be  found  in 
the  prior  proceedings,  embraces  all  the  property  to  which  the  bill  i&* 
lates,  and  it  affords  a  common  point  for  litigation. 
Let  there  be  a  decree  dismissing  the  bill. 


QkTL  and  another  «.  Waoebbbabth  and  another.- 

(Oireuit  Court,  B.  D.  Lotiitiana.    June  10, 1888.) 

Trade-Marks — IinrATroN  or  Other  Goods— Injusction. 

Parties  will  be  restrained  by  injunction  from  potting  up  goods  !n  packages 
In  imitation  of  others  in  the  trade,  calculated  to  deceive  the  buying  pubUc, 
and  to  defraud  the  original  users  of  such  packages;  bat  such  imitation  must 
be  sufficiently  close  to  have  that  effect,  or  the  injunction  will  be  refused. 

On  Motion  for  Injunction  Pendente  Lite, 
Joseph  P.  Hornor,  for  complainant. 
J.  R.  Beekwitk,  for  defendant. 

Pardee,  J.  There  is  no  one  characteristio  or  mark  common  to  the 
packages  of  tobacco  of  complainants  and  defendants  that  either  one 
can  have  an  exclusive  right  to.  There  remains,  then,  but  the  ques- 
tion whether  the  defendants'  packages,  in  form,  size,  color,  lettering, 
and  marks,  combined,  are  made  in  imitation  of  complainants'  pack- 
ages, and  .are  calculated  to  deceive  the  buying  public,  and  thus  de- 
fraud the  complainants  of  their  rights. '  The  form  and  size  or  shape 
of  the  defendants'  packages  are  identical  with  complainants',  but  this 
shape  is  the  common  one,  and  of  long  standing  for  all  manufacturers 
of  the  article,  and  seems  to  be  required  to  meet  the  stamp  act  of  the 
government,  and  for  convenient  handling  by  consumers;  the  shape 
being  oblong,  about  five  and  a  half  inches  by  two  and  a  half  inches, 
and  one  and  a  quarter  inches  thick, — a  package  easily  placed  in  the 
pocket.  The  common  color  is  blue,  but  they  are  of  decidedly  differ- 
ent shades,  and,  if  color  is  an  object  to  the  purchaser,  the  defendants' 
packages  could  not  be  easily  passed  off  to  a  purchaser  who  desired 
complainants'  goods.  The  only  common  lettering  is  the  word  "Navy," 
and  in  this  there  is  a  great  similarity.  The  size  of  the  letters  and 
the  circular  form  are  very  similar.  There  are  no  common  or  similar 
marks  except  that  each  has  a  black  border  or  fringe  on  the  face,  but 
similar  only  in  general  appearance,  fioth  packages  show  lead  foil  at 
the  ends  as  an  outside  wrapper.  The  packages  of  each  have  a  dis- 
tinct and  prominent  trade-mark  on  the  face  of  the  package,  but  there 

'Beported  by  JToseph  P.  Hornor,  Esq.,  of  the  Kew  Orleans  bar. 
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is  DO  similarity;  the  defendants'  mark  being  a  naked  mascniar  arm, 
holding  a  heavy  hammer  poised  for  striking,  while  the  complainants' 
mark  is  the  letter  "G"  inclosing  a  tomahawk  in  a  diamond  back- 
ground, with  the  words  "Trade-mark"  tinder  the  letter  "G."  Over 
the  defendants'  trade-mark  in  the  word  "Union"  in  plain,  prominent 
letters,  while  over  the  complainants'  mark  are  the  words  "Smoke"  and 
"Chew"  in  a  sort  of  script.  By  inspection  of  the  packages  in  evi- 
dence, I  can  see  no  improper  imitation,  unless  it  is  in  the  color  and 
in  tlTfe  shape  given  to  the  word  "Navy."  The  showing  made  by  the 
answer  and  exhibits  clearly  meets  the  complainants'  bill  and  affida- 
vita  as  to  intended  imitation  and  fraud,  and  as  to  effect  on  trade. 

As  the  case  stands  at  present,  I  am  compelled  to  refuse  the  in* 
junction  prayed  for. 


DoBiAN,  Adm'z,  V.  Citt  or  Shbevepobt. 

{OircuU  Court,  W.  D.  Louisiana.    August,  1886.) 

MtTNictPAi.  CioKPOiiATiONs— Bonds  Isscsd  fob  Work  Done— Liabilitt  to  A»- 
BiSNEB  Ts  Absence  of  Power  to  Issitb  CJommerciax  Paper., 

Under  a  power  rested  by  statute  in  a  municipal  corporation,  whereby  it  may 
contract  for  tlie  making  of  public  improvements,  ana  issue  its  bonds  in  pay- 
ment for  the  work  performed,  a  bond  so  issued  for  work  actually  done  becomes 
a  Toncher  or  evidence  of  indebtedness  to  that  extent,  and  may  be  recovered 
upon  by  an  assig^nee  in  good  faith,  even  though  such  corporauon  bad  never 
been  specifically  empowered  to  issue  negotiable  paper. 

At  Law. 

Hicks  d  Hicka,  for  plaintiff. 

F.  O.  Thatcher  and  E.  H.  Randolph,  for  the  City. 

BoABMAN,  J.  Plaintiff  sues  to  recover  a  debt  of  f  8,000,  with  in- 
terest, due  to  Dorian  by  defendant,  a  municipal  corporation.  The 
debt  is  alleged  to  be  due  because  defendant  employed  Bobson  &  Baer 
to  grade,  and  otherwise  improve,  certain  streets,  which  they  satisfac- 
torily performed.  Plaintiff  shows  that  the  contractors  agreed  to  re- 
ceive, and  the  city  agreed  to  pay,  for  the  work,  one-half  in  cash,  and 
the  other  half  in  10-year  bonds;  that  three  of  such  bonds,  purporting 
to  be  commercial  paper,  for  $1,000  each,  were  issued  and  given  to 
contractors;  that  these  bonds  came  into  the  hands  of  Dorian  in  due 
coarse  of  trade,  for  value,  and  before  their  maturity;  and  that  inter- 
est was  paid  to  him  for  several  years  by  defendant. 

The  bonds  are  as  follows : 

"Know  all  men  by  these  presents  that  the  mayor  and  trustees  of  the  city 

of  Shreveport  acknowledge  to  owe ,  or  bearer,  one  thousand  dollars, 

lawful  money  of  the  United  States;  which  the  Sciid  mayor  and  trustees 
promise  to  pay  at  the  comptroller's  office,  in  the  city  of  Shreveport,  on  the 
first  day  of  October,  A.  D.  1868,  with  interest  at  the  rate  of  8  per  cent,  per 
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annum,  payable  semi-annually,  at  the  bank  of  New  York,  on  presentation  ot 
the  coupons  Iiercto  attaclied.  For  the  faithful  performance  of  tliis  obligation 
the  faith  and  property  of  tlie  corporation  of  Shreveport  are  irrevocably  pledged, 
and  a  tax  is  ordered  to  be  levied  upon  all  the  taxable  property  of  said  city 
annually  to  pay  said  interest,  and  to  create  a  sinking  fund  to  pay  the  principal 
vvlien  the  same  becomes  due.  This  bond  is  issued  in  obedience  to  an  ordi- 
nance of  the  mayor  and  trustees  of  said  city,  adopted  on  the  third  of  June, 
1869,  for  the  purpose  of  raising  means  to  make  such  improvements  as  tlie 
growth  of  the  city  demands. 

"In  witness  whereof  this  bond  is  signed  by  the  mayor  and  comptroller  of 
said  city  of  Shreveport,  and  approved  by  the  finance  committee,  and  the  seal 
of  the  city  affixed,  the  first  day  of  October,  A.  D.  1869. 

"J.  B,  QxlujlS,  Mayor. 

"C.  H.  SviLKEB,  Comptroller. 

"Approved:  , 

"T.  H,  MOKBIS. 
"J.  C.  MONCURE. 

«J.  N.  Howell." 

Indorsement  on  the  bonds : 

"This  bond  is  one  of  two  hundred  of  like  denomination,  and  the  ordinance 
under  which  they  are  issued  provides  for  their  payment,  as  well  as  the  pay- 
ment of  interest,  as  required  by  law,  by  setting  apart  from  the  revenues  of 
tlie  city  thirty-six  thousand  dollars  annually  to  pay  such  interest  punctually, 
and  to  craite  a  sinking  fund  to  pay  the  principal." 

The  preamble  of  the  ordinance  of  June,  1869,  shows  the  follow- 
ing purpose  for  issuing  the  bonds : 

"That  in  order  to  meet  the  demands  of  the  cjty,  and  to  provide  the  means 
for  making  such  permanent  improvements  upon  the  streets  and  wharves  of 
the  city  as  its  growth  and  increase  require,    ♦     *  that,  in  order  to 

fully  provide  for  the  payment  of  the  principiU  and  interest  of  said  bonds,  as 
the  board  is  required  to  do  by  law,  there  shall  be  set  apart  from  the  revenues 
of  the  city,  semi-annually,  the  sum  of  eight  thousand  doUnrs,  to  meet  the 
payment  of  the  interest  upon  said  bonds  as  the  same  becomes  due;  arid  to 
meet  the  payment  of  the  principal  of  said  bonds  there  shall  be  set  apart  from 
said  revenues  the  sum  of  twenty  thousand  dollars  annually,  as  a  sinking  fund ; 
and  in  order  to  raise  the  amount  of  interest  as  it  becomes  due,  and  the  amount 
necessary  to  cre;ite  the  said  sinking  fund,  it  shall  be  the  duty  of  the  mayor 
and  trustees  of  the  city  to  levy  annually  upon  all  property  in  the  city  of  Shreve- 
port such  amount  of  tax  as  shall  fully  provide  for  the  payment  of  said  inter- 
est, and  the  creation  of  said  sinking  fund,  in  addition  to  the  payment  of  the 
current  and  ordinary  expenses  of  the  city  government." 

Subsequently  the  necessary  ordinances  for  letting  out  the  work  per- 
formed by  E.  &  B.  were  passed.  The  written  agreement  in  evidence 
shows  that  they  were  to  be  paid,  one-half  in  cash,  and  one-half  in  the 
10-year  bonds,  of  which  the  three  held  by  Dorian  are  a  part.  The 
city,  being  unable  to  pay  all  of  the  cash  pajrment,  gave  a  note,  which 
was  subsequently  paid.  There  is  no  dispute  that  the  public  work  was 
in  every  way  satisfactory.  The  petition  does  not  sharply  define  or 
set  out  plaintiff's  cause  of  action.  The  merit  of  the  demand,  illus- 
trated as  it  is  by  the  pleading  and  evidence,  seems  to  be,  substantially, 
that  the  contractors  to  whom  said  bonds  were  given  performed  oer- 
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tain  work,  for  which  the  city,  acting  within  the  scope  of  its  corporate 
powers,  agreed  and  bound  itself  to  pay ;  that  the  work  having  been 
performed,  accepted,  and  used  by  the  city,  the  law  imposes  an  obli- 
gation on  it  to  pay  for  it;  that  the  obligation,  never  having  been 
discharged,  is  exigible  against  defendant;  that  the  transfer  of  the 
said  bonds,  given  as  they  were  to  evidence  said  debt  against  the  city, 
carries  with  it  the  right  to  enforce  the  payment  of  the  same ;  that 
the  rights  of  the  contractors  are  now  in  Dorian,  to  whom  the  city  paid 
Bemi-annually  the  interest,  as  it  became  due.  for  several  years;  that, 
in  law  and  equitable  dealing,  the  debt  evidenced  by  said  bonds  being 
justly  due,  with  no  equitable  defense  disclosed  against  them,  it  is  of 
no  consequence  to  defendant  who  sues  for  the  enforcement  of  the  obli- 
gation. In  addition  to  this  summary  of  plaintiff's  cause  of  action  it 
is  claimed  that  the  city,  in  the  exercise  of  governmental  powers,  be- 
ing fully  authorized  to  contract  for  the  work  performed  by  R.  &  B.,  ^_„ 
had  the  power  to  execute  its  negotiable  bonds  to  pay  for  the  same,  ;|;^ 
and  it  is  liable  on  the  bonds  as  commercial  paper. 

Defendant  urges  no  equitable  defenses,  but  relies  for  relief  on  the 


!=*• 

:i:j 


following  grounds:     (I)  That  the  corporation  is  not  liable  for  the  *l'ai> 


debt,  if  any  was  contracted  by  the  city,  because  the  authorities  in 
curring  the  debt  failed  to  make  provisions  for  its  payment  in  accord 
ance  with  Bevised  Statutes,  §  24:48,  which  prohibits  towns  and  cities 
from  contracting  any  debt  or  pecuniary  liability  without  fully  provid-  CT' 

ing  in  the  ordinance  creating  the  debt  the  means  of  paying  the  same ;  '^3^ 

(2)  that  the  city  had  no  power,  express  or  implied,  in  the  laws  or  «■="! 

charter,  to  issue  such  bonds  for  any  purpose,  and  they  evidence  no  ^-«- 

obligation  against  the  city. 

Tbere  is  no  theory  on  which  the  debt  contracted  with  R.  &  6.  is 
affected  by  novation,  unless  the  defendant  treats  the  bonds  as  com- 
mercial instruments;  and  it  is  not  now  necessary  to  consider  the 
matter  of  novation.  Whether  the  bonds  held  by  Dorian  are  valid  as 
commercial  instruments  or  not, — upon  which  matter  we  do  not  think 
it  necessary  to  pass  in  this  case, — they  are  and  should  be  treated, 
under  the  authorities  hereinafter  cited,  as  such  vouchers  or  evidences 
of  debt  as  the  city  may  lawfully  give  to  her  creditors  to  evidence  ob- 
ligations incurred  within  the  scope  of  her  governmental  powers; 
and  they  are  such  as  may  be  transferred  from  hand  to  hand  by  de- 
livery, giving  the  holder  the  right  to  sue  on  them.  Considering  them 
only  as  entitled  to  the  character  of  such  papers,  it  follows  that  the 
holder,  obtaining  them  in  due  course  of  trade,  before  he  can  recover 
on  them,  should  show  that  the  city  sufficiently  complied  with  the  re- 
quirements of  section  2448,  Rev.  St.  The  bonds  recite  that  that 
law  was  complied  with. 

In  Oubre  v.  Donaldaonville,  33  La.  Ann.  386,  the  defendant,  a 

municipal  corporation  of  this  state,  being  sued  on  her  bonds,  among 

other  defenses,  urged  that  the  bonds  were  void  because  the  city  did 

not  comply  with  that  statute.     Oubre,  to  show  a  compliance  with 

v.28F.no.6— 19 
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the  statute,  relied  on  this  ordinance :  "That  an  annaal  tax  of  one 
tbonsand  dollars  be  levied  on  all  real  estate  of  the  corporation  of 
Donaldsonville,  and  that  the  same  be  set  aside  to  form  a  sinking 
fund  to  pay  said  consolidated  debt."  It  was  contended  that  this 
ordinance  was  not  sufficient,  because  it  was  unconstitutional,  in  the 
fact  that  it  imposed  a  tax  only  on  real  estate.  The  court,  after  say- 
ing that  this  statute  was  not  intended  as  a  trap  to  catch  unwary 
creditors,  said,  whatever  may  be  the  correct  view  as  to  the  consti- 
tutionality of  the  ordinance,  "there  can  be  no  doubt  that  at  the  time 
the  corporate  authorities,  and  the  creditors,  and  all  concerned, 
honestly  believed,  and  had  reason  to  believe,  that  the  tax  directed 
to  be  levied  on  real  estate  was  a  valid  and  constitutional  tax.  »  *  » 
Were  we  to  decide  now  that  the  corporation  authorities  and  creditors 
were  mistaken  in  their  honest  belief  that  the  particular  provision 
made  was  constitutional,  we  would  not  on  that  account  feel  justified 
in  holding  that  the  debt  of  the  town,  contracted  in  good  faith,  and, 
to  the  extent  of  the  provision,  in  intended  conformity  vrith  the  law, 
was  stricken  with  nullity,  justice  would  require  that  an  honest 
mistake,  shared  in  by  both  parties,  should  not  operate  to  the  advan- 
tage of  one,  and  to  the  destruction  of  the  other." 

The  same  remarks  can  well  be  made  as  to  the  parties  in  this  suit. 
If  the  ordinance  in  this  case  seems  to  leave  something  to  be  effected 
by  supplemental  ordinances,  the  city  alone  was  able  to  supply  them. 
Indeed,  the  law  would  be  a  trap  for  unwary  creditors  if  she  is  allowed, 
in  this  case,  to  enjoy  all  the  advantage  of  her  errors,  and  the  plain- 
tiff to  be  visited  by  all  of  the  destruction.  If  the  bonds  are  treated 
as  commercial  instruments,  the  statute  (section  2448)  would  not  af- 
fect their  validity,  because  the  city  would  be  estopped  by  the  recitals 
in  the  securities.  She  would  not  be  allowed  to  deny  the  declaration 
therein  made  that  the  law  had  been  complied  with.  Louisville,  etc.,  R. 
Co.  V.  Letson,  2  How.  539;  Mercer  Co.  v.  Hacket,  1  Wall.  83;  Grand 
Chute  V.  Winegar,  15  Wall.  355;  San  Antonio  v.  Mehaffy,  96  U.  S. 
314. 

At  the  time  the  contract  was  entered  into  with  B.  &  B.  the  city  was 
authorized  to  erect  public  works  and  buildings,  for  the  use  and  benefit 
of  the  town,  as  they  may  find  expedient;  "to  give  bonds,  and  receive 
bonds;"  to  levy  a  tax, — not  limited,  after  1858,  until  1871, — annually, 
for  the  improvement  and  well-regulating  of  the  town.  The  mayor 
was  required  to  sign  "all  notes  and  obligations."  The  authorities 
were  empowered,  "from  time  to  time,  to  enact  such  by-laws  and  or- 
dinances, not  inconsistent  with  the  laws  and  constitution  of  the  state, 
and  of  the  United  States,  as  they  may  deem  proper,  in  relation  to  the 
public  markets,  or  to  the  landings  and  streets  and  highways  therein, 
keeping  in  order  and  improving  the  same ;  ♦  *  *  and  they  shall 
have  power,  generally,  to  make  all  other  rules  and  regulations  as  may 
relate  to  the  good  ordering,  government,  improvement,  and  police  of 
the  town;     •    *    •    to  open  and  extend,  pave,  plank,  macadamize. 
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or  otherwise  improve  and  adorn,  the  streets,  alleys,  or  Mrharves  of 
the  city." 

It  appears  that  the  legislature  invested  the  city  with  "powers  of 
the  most  ample  description,"  as  was  said  in  Reynolds  v.  City  of  Shreve- 
port,  13  La.  Ann.  426,  to  conserve  all  the  purposes  of  its  organism ; 
and  the  works  contracted  for  with  B.  &  B.,  for  which  the  bonds  were 
intended  to  be  used,  were  certainly  within  the  scope  of  these  ample 
powers.  Keeping  in  view  the  purposes  for  which  municipal  agencies 
are  created,  and  noting  particularly  the  extent  of  the  grant  of  power 
to  defendant  corporation,  can  it  be  said  that  a  fair  and  logical  inter- 
pretation of  her  powers,  express  and  implied,  forbids  the  opinion 
that  the  defendant  had,  prior  to  1809,  the  power  to  contract  a  debt 
for  grading  and  otherwise  improving  her  streets,  and  to  give  in  evi- 
dence of  debts  so  contracted  .her  bonds,  "notes,  or  other  obligations," 
to  the  contractors.  "^LZ. 

In  the  courts  of  Lonsiana,  as  well  as  in  the  federal  courts,  it  has  IS'* 

often  been  afi&rmed  that  corporations,  possessing  such  powers  as  the  de-  «X'S 

fendant,  have  ample  authority  to  issue  vouchers  for  money  due,  notes  <S-«. 

or  certificates  which  evidence  the  sums  due  for  services  rendered  to  S?«'^ 

them,  or  orders  or  drafts  drawn  by  one  city  oiScer  on  another,  or  any  "*---i 

other  device  of  the  kind  used  in  liquidating  the  amounts  due  the  '  "^ — 

city's  creditors;  that  such  powers  are  necessary  for  carrying  on  the  •  t*'"* 

machinery  of  municipal  administrations,  and  for  anticipating  the  »S^*'. 

annual  collections  of  taxes.    Wall  y,  Monroe  Co.,  103  U.  8. 78;  Clai-  t«-"* 

horne  Co.  v.  Brooks,  111  D.  S.  408 ;  S.  C.  4  Sup.  Ct.  Rep.  489 ;  Mayor 
T.  Ray,  19  Wall.  468.  \'.„- 

In  Mayor  v.  Ray,  19  Wall.  468,  the  suit  was  brought  by  an  assignee  11  .' 

of  a  number  of  warrants  drawn  on  the  city  treasury.     They  were  in 
the  form  of  negotiable  instruments.     Some  of  them  had  been  taken    ' 
up  and  reissued;  but  that  fact,  though  important  in  that  case,  is  ",. 

but  of  little  consequence  here,  except  to  show  how  such  papers  may  '- 

be  issued  to  a  city's  creditors.  The  circuit  judge  held  that  the  city 
could,  in  the  exercise  of  the  ordinary  governmental  powers  of  munici- 
pal  corporations,  execute  commercial  paper  to  evidence  her  lawful 
debts.  In  considering  the  power  of  a  corporation,  possessing  only 
the  powers  ordinarily  expressed  or  implied  in  city  charters, — as  was 
the  case  before  them, — to  issue  paper  clothed  with  the  attributes  of 
negotiability,  the  supreme  court  was  evenly  divided;  but  four  of  the 
judges,  eight  then  sitting,  agreeing  upon  another  point,  united  in  re- 
versing the  jndgment  of  the  circuit  court.  In  that  case  four  of  the 
judges  held  that  a  municipal  corporation  could  not,  in  the  absence 
of  express  or  clearly  implied  powers,  issue  any  promise  to  pay,  that, 
in  the  hands  of  anybody,  would  be  protected  by  the  law-merchant; 
but  all  the  judges  concurred  in  the  opinion  "that  certificates  of  debt, 
warrants,  orders,  checks,  drafts,  and  the  like,  used  for  giving  the  public 
creditors  evidence  of  the  amount  of  their  claim,  are  valid  instruments 
for  that  purpose,  and  may  be  transferred  from  band  to  hand."    There 
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seems  to  be  no  difference  of  opinion  as  to  the  power  of  municipe 
corporations  to  issue,  for  debts  lawfully  due  by  them,  such  voucherf 
papers,  or  instruments  as  we  have  cited  above;  but  there  is  a  confiic 
of  opinion  as  to  their  power,  without  express  authorization,  to  issu 
any  paper,  call  it  by  what  name  you  will,  that,  in  a  suit  like  this 
will  forbid  the  equitable  defenses  to  be  beard. 

Whether  defendant  is  vested  with  power  or  not  to  issue  such  bond 
as  would  be  protected  by  the  law-merchant,  we  think  we  are  authoi 
ized  to  treat  these  evidences  of  indebtedness,  given  as  they  were  b 
the  city  to  E.  &  B.,  and  now  held  in  good  faith  by  Dorian,  as  be 
longing  to  the  kind  of  instruments  which  the  city  can  lawfully  issue 
under  her  governmental  powers.  "If  the  power  to  purchase  be  estat 
lished,  the  power  to  give  the  evidence  necessary  to  secure  the  pric 
necessarily  ensues;  whether  the  credit  be  long  or  short  is  a  matter  c 
indifference."  Law  v.  Smith,  2  B.  I.  244.  "The  note  given  to  plait 
tiff  being  a  contract  made  by  defendant  in  the  course  of  their  legit 
mate  business,  no  express  authority  in  their  charter  was  necessary  t 
enable  them  to  make  it."  Carroll  y.  Graham,  8  B.  I.  245;  Ang.  i 
A.  145;  Dill.  Man.  Corp.  13.  These  principles  of  law  have  been  aj 
plied  to  the  defendant  city  in  several  cases  reported.  Bosworth  ^ 
New  Orleans,  26  La.  Ann.  495 ;  Edey  v.  City  of  Shreveport,  Id.  636 
Reynolds  v.  City  of  Shreveport,  18  La.  Ann.  426. 

In  Britton  v.  Police  Jury,  15  Wall.  570,  it  was  held  "that  a  mani< 
ipal  corporation,  which  is  expressly  authorized  to  make  expenditure 
for  certain  purposes,  may,  unless  prohibited  by  law,  make  contraoi 
for  the  accomplishment  of  the  authorized  purposes,  and  thereby  ii 
cur  indebtedness,  and  issue  proper  vouchers  therefor.  This  is  a  nee 
essary  incident  to  the  express  powers  granted."  Wall  v.  Monroe  Co 
103  U.  S.  78;  Dair  v.  United  States,  16  Wall.  6;  Henry  v.  Deitrid 
84  Pa.  St.  287;  Galveston  R.  R.v.  Cowdrey,  11  Wall.  470;  State  ^ 
Anderson  Co.,  8  Baxt.  249;  Hammer  v.  McConnel,  2  Ohio,  31;  Sei 
bert  V.  City  of  Pittsburg,  1  Wall.  273 ;  Meyer  v.  City  of  Muscatine,  I< 
391. 

In  Seybert  v.  Pittsburg,  1  Wall.  273,  defendant  city  had  power  1 
subscribe  to  a  railway  company,  and  issued  in  payment  negotiabi 
bonds.  The  corporation  resisted  payment  of  the  bonds  on  the  groun 
that  she  had  no  express  or  implied  power  to  issue  the  bonds.  Tl: 
court  said  that  the  power  to  subscribe  was  a  power  to  create  a  deb 
and  to  give  evidence  of  the  debt.  "*  *  *  If  they  legally  owe 
the  debt,  it  follows  they  can  give  a  bond  for  it."  Considering  it  ei 
tablished  that  the  defendant  was  fully  authorized  to  give  such  instri 
ments  as  those  discussed  in  Britton  v.  Police  Jury,  15  Wall.  570,  an 
Mayor  v.  Ray,  19  Wall.  473 ;  to  acknowledge  her  indebtedness  to  B. 
B.,  and  recognizing  her  inability  to  issue  for  any  purpose  commercii 
paper, — can  the  fact  that  the  mayor  and  trustees  (the  city's  agenti 
saw  fit  to  issue  paper  purporting,  as  in  this  case,  to  be  a  commercii 
instrument,  instead  of  a  non-negotiable  promise  to  pay,  invalidate  tt 
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obligation  which  the  law  imposed  on  the  city  to  pay  for  the  work  satis- 
factorily performed  by  R.  &  B.,  and  which  the  people  of  the  city  now 
enjoy  ?  The  city  agreed  to  pay  half  cash  and  half  in  these  bonds. 
Will  the  fact  that  a  negotiable,  instead  of  a  non-negotiable,  note  was 
given  by  her  agents  relieve  her  from  paying  a  debt  contracted  within 
the  scope  of  her  powers  ?  The  city  authorities  may  have  transgressed 
the  power  of  their  mandate,  but  the  fact  remains  that  the  contractors 
are  unpaid  and  the  city  enjoys  the  benefit  of  their  labor.  Municipal 
corporations  are  not  free  from  the  restraints  of  law.  The  principles 
of  fair  dealing  apply  to  them  as  well  as  to  individuals.  When  .they 
act  within  the  scope  of  their  powers  to  contract  they  should  not  be  al- 
lowed to  enrich  themselves  at  the  expense  of  persons  who  contract 
with  them,  and  perform  valuable  services. 

In  Clark  v.  Des  Moines,  6  Amer.  Law  Eeg.  149,  to  which  we  will 
refer  further  on,  Judge  Dillon  said,  in  discnssing  the  defenses  of  a 
municipal  corporation :    "It  is  the  duty  of  courts  not  to  allow  the  Jj 

honest  and  just  merits  of  a  cause  to  be  entangled  in  the  meshes  of 
sophistical  reasoning  and  rules  purely  technical. "     It  is  a  matter  of  *l->« 

but  little  consequence  to  defendant  who  sues  for  the  enforcement  of  *'!'] 

the  debt  evidenced  by  these  bonds.  r"''* 

In  Claiborne  Co.  v.  Brooks,  111  U.  S.  400,  8.  C.  4  Sup.  Ct.  Rep.  Ji, 

489,  the  plaintiff,  an  assignee  in  good  faith,  sued  the  county  to  re-  C. 

cover  on  a  negotiable  bond,  issued,  as  the  proof  in  that  case  showed,  Sb-*" 

to  Sturm  for  building  a  court-house.     The  bond  was  like  the  bond  •■III! 

held  by  Dorian.    Payment  was  resisted  because  the  "county  had  no  |-— 

authority  to  issue  a  negotiable  interest-bearing  bond  such  as  is  sued  •;;;' 

on,"  and  defendant  did  not  owe  the  debt.     The  circuit  court  held  that  T;: 

the  county  could  issue  such  a  bond  to  evidence  a  debt  contracted 
within  the  scope  of  her  lawful  power.     The  supreme  court  said : 

"From  the  instructions  requested  by  defendant,  and  those  given  by  the 
court,  *  *  *  we  gather  that  the  real  controversy  was  whether  the  de- 
fendant could  set  up  against  the  assignee  of  the  bond  the  defense — such  as 
payment — which  would  have  been  good  against  Sturm,  (who  had  performed 
the  public  work,)  the  original  payee,  as  to  whom  evidence  was  given  tending 
to  show  that  he  had  received  from  the  county  all  that  he  was  entitled  to,  in- 
dependently of  the  bond  sued  on .  Unless  that  was  the  real  controversy,  we  do 
not  see  the  relevancy  of  the  charge;  for  if  tlie  right  of  the  defendant  to  set 
up  the  defense  which  he  had  against  the  bonds  In  the  hand  of  Sturm  was  not 
denied  or  disputed,  we  do  not  see  of  what  importance  the  partieular  form  of 
the  instrument  would  have  been.  But  if  the  form  was  relied  on  as  preclud- 
ing any  such  defense,  then  the  charge  was  clearly  material,  and  had  a  decided 
bearing  on  the  case." 

The  court,  holding  that  the  county  bad  ample  power  to  incur  a  debt 
for  the  public  work,  recognized  the  power  as  incident  to  the  power  to 
contract, — the  right  to  give  a  promise  to  pay;  that,  while  the  county 
did  not  have  express  or  implied  power  to  issue  commercial  paper 
for  any  purpose,  "the  document  sued  on  [the* negotiable  bond,  in  this 
case]  may  very  well  have  served  the  purpose  of  a  voucher  to  show  a 
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stated  accoant  between  Sturm  and  the  county,  and  may  be  of  snch  a 
form  as  to  be  assignable  by  indorsement;  bat  it  must  be  liable,  in 
whosesoever  bands  it  may  come,  to  be  open  to  examination  as  to  its 
validity,  honesty,  and  correctness." 

The  suit  of  Clark  v.  Dea  Moines,  elsewhere  referred  to,  was  to  re- 
cover on  a  number  of  city  warrants,  issued  for  various  purposes. 
Clark  purchased  them.  They  were  in  form  commercial  paper,  and 
he  resisted  the  setting  up  equitable  defenses,  and  the  lower  court 
sustained  his  objection,  and  gave  him  judgment.  Judge  DnxoH, 
rendering  the  opinion,  agreed  with  the  lower  court  that  Clark  stood 
in  the  shoes  of  the  original  payee,  but  denied  the  power  of  the  city  to 
issue  commercial  paper.  Some  of  the  warrants  had  been  issued  to 
take  up  change  notes,  issued  by  the  city  ia  violation  of  law.  The 
court  held,  if  the  change  notes  had  been  paid  out  by  the  city,  foi 
valid  debts  against  the  city, — the  warrants  for  which  those  notes 
were  surrendered, — the  law  would  regard  this  as  a  settlement  of  the 
transaction,  and  the  particular  warrants  would  be  supported  by  a 
sufficient  consideration,  and  be  valid  and  binding.  6  Amer.  Law  Beg. 
196.. 

In  the  case  of  Galveston  v.  Hitchcock,  96  U.  S.  341,  the  city  caused 
a  number  of  sidewalks  to  be  built,  and  agreed  to  pay  for  the  work 
in  bonds  known  aS  "Galveston  City  Bonds,  for  Sidewalk  Improve- 
ments, "  and  set  aside  as  a  special  fund  the  money  collected  from  the 
owners  of  property  so  improved.  The  city,  after  Hitchcock  had  com- 
pleted some  of  the  work,  made  him  quit,  and  he  sued  for  damages. 
The  city's  defense  was  that  she  "had  no  express  authority  to  make 
the  contract  in  question,  or  to  issue  bonds  in  payment  of  the  work 
done  thereunder,  and  none  can  be  implied  from  the  general  powers; 
that  the  contract  to  pay  in  bonds  was  void."  The  circuit  court  held 
the  contract  not  binding  on  the  ground  of  tdtra  vires.  The  supreme 
court  said : 

"If  it  were  conceded  that  the  city  bad  no  lawful  authority  to  issue  the 
bonds  described  in  the  ordinance,  and  nmntioned  in  the  contract,  it  does  not 
follow  tbat  the  plaintiffs  have  no  rights  under  it.  They  are  not  suing  on  the 
bonds,  and  it  is  not  necessary  that  tliey  should  assert  the  validity  of  those 
instruments.  It  is  enough  for  them  that  the  city  council  have  power  to 
enter  into  a  contract  for  the  improvement  of  tlte  sidewalks:  that  such  con- 
tract was  made  with  them;  *  *  •  tiiat  the  city  has  received,  and  now 
enjoys,  the  benefit  of  what  they  have  done;  that  for  these  things  the  city 
promised  to  pay.  It  matters  not  that  the  promise  to  pay  was  in  a  manner  not 
authorized  by  law.  If  payment  cannot  be  made  in  bonds,  because  their 
issue  was  ultra  vires,  it  would  be  sanctioning  rank  injustice  to  hold  that 
payment  need  not  be  made  at  all.  Such  is  not  the  Jaw.  The  contract  be- 
tween the  parties  is  in  force  so  far  as  it  is  lawful.  *  *  *  At  most  there 
was  a  defect  of  power.  The  promise  to  give  bonds  to  the  plaintiffs  in  pay- 
ment for  what  they  undertook  to  do  was,  at  furthest,  ultra  vires;  and  in 
such  a  case,  though  speci&c  performance  of  an  engagement  to  do  a  thing 
transgressive  of  its  corpor&te  powers  may  not  be  enforced,  the  oorpoi-ation 
e&A  be  held  liable  on  its  contract. "    96  17.  S.  341. 
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"ARhongb  ften  may  be  a  defect  in  the  po^er  of  the  eity  to  mak« 
a  contract,  yet,  if  a  contract  made  by  it  ia  not  in  violation  of  the 
charter,  or  of  any  statnte  prohibiting  it,  and  the  corporation  has,  by 
its  promises,  induced  a  party  relying  on  the  promise,  and  in  exeontion 
of  the  contract,  to  expend  money,  and  perform  part  thereof,  the  cor- 
poration is  liable  on  the  contract."  State  Board  v.  Citizent'  St.  Ry. 
Co.,  47  Ind.  407 ;  Allegheny  City  v.  McClurkan,  14  Pa.  St.  81 ;  Ma- 
ker y.  Chicago,  38  111.  266;  People  t.  Raneom,  3  N.  T.  490;  Argenti 
▼.  San  Francisco,  16  Cal.  256 ;  Matter  ofWhitaker,  4  Johns.  Ch.  879. 

The  only  difference  between  the  present  case  and  the  suit  of  Hitch- 
cock V.  Qalveston  is  the  fact  that  the  first  holder  of  the  bonds,  Hitch- 
cock, sues  instead  of  an  assignee.  That  fact  does  not  forbid  the 
principles  of  lav  annonnced  therein  to  be  applied  here. 

Under  the  authority  presented  in  the  oases  cited,  particalarly  in 
Claiborne  Co.  T.  Brooke,  we  are  warranted  in  treating  the  bonds  held 
by  Dorian  "as  vonohers  for  money  doe, — certificates  of  indebtedness 
for  services  rendered,  or  for  property  furnished,  for  the  use  of  the 
city," — and  Dorian,  nnder  the  authorities  following,  stands  in  the 
shoes  of  the  original  payee.  People  y.Supervigors,XlG9\.  110',  Stur- 
tevant  v.  Liberty,  46  Me.  457 ;  Smith  v.  Cheshire,  18  Gray,  318 ;  Brew- 
ster V.  Hyde,  7  N.  H.  208;  Moore  v.  Sinks,  2  lad.  257;  Inhabitants, 
etc.,  T.  Weir.  9  Ind.  224;  Willim  v.  Bernheimer,  6  Minn.  290,  (Gil. 
329;)  Simms  v.  Hervey,  19  Iowa,  288. 

The  doctrine  announced  in  these  state  oases  is  affirmed  in  Woods 
▼.  Louisiana,  6  Dill.  1-22,  and  in  Oatise  v.  ClarksviUe,  5  Dill.  180. 
In  the  latter  case  the  suit  was  on  the  city's  bonds.  They  had  been 
sold  to  Ganse's  assignor,  in  open  market,  to  raise  money,  and  they 
were  said  by  the  court  to  be  invalid,  and  no  basis  for  recovery;  bat 
the  court  said  the  assignee  was  entitled  to  recover  against  the  city, 
in  an  action  for  money  had  and  received,  if  it  was  shown  that  the 
money  paid  by  the  assignor  had  been  expended  in  public  works  which 
the  city  was  authorized  to  contract  for.  Dill.  Mun.  Corp.  720 ;  Pavl  v. 
City  of  Kenosha,  22  Wis.  266 ;  Wilkinson  T.  BabUtt,  4  Dill.  208 ; 
Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490. 

Technically,  Dorian  is  not  suing  for  money  had  and  received.  Hia 
ease  does  not  show  that  bonds  were  put  on  the  market  to  raise  money. 
It  shows  that  the  bonds  in  bis  hands,  whether  tbey  of  tbemsolvea 
eonld  be  a  basis  of  recovery  or  not,  were  used  by  the  agents  of  the 
city  to  procure  valuable  improvements ;  and  it  is  not  disputed  that 
those  agents  had  ample  power  to  contract  for  such  works  as  B.  it 
B.  performed.  While  these  bonds  were  in  the  hands  of  the  plaintiff 
the  city  provided  in  the  annual  budget  for  a  tax  to  pay  the  interest, 
and  it  was  paid  to  Dorian,  as  it  became  due,  lur  several  years,  and 
he  shoald  be  treated  as  the  subrogee  of  B.  &  B.,  who  contracted  to 
work  for  the  city,  and  to  take  these  bonds  in  payment. 

Considering  that  the  debt  was  lawfully  contracted ;  that  the  statute 
(section  2448,  Bev.  St.)  was  sufficiently  complied  with ;  that  the  city 
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Received  the  beneEt  of  the  contraot,  and  has  never,  ia.  any  way,  ex* 
^ingaished  the  debt  which  was  to  be  evidenced  by  these  bonds;  and 
that  these  bonds,  by  whatever  name  they  may  be  called,  carry  to  K. 
&  B.'a  aBBignees  whatever  rights  they  might  now  enforce, — we  think 
judgment  should  be  for  the  plaintiff. 

We  are  urged  to  consider  the  cases  cited  by  counsel  from  state 
courts  of  Louisiana.  Capmartin  v.  Police  Jury,  23  La.  Ann.  191; 
Breaux  v.  Parish  of  Iberville,  Id.  235;  Oubre  v.  Donaldtonville,  33  La. 
Ann.  388 ;  WiUon  v.  City  of  Shreveport,  39  La.  Ann.  675.  There  is 
nothing  in  any  of  them  to  forbid  us  believing  the  act  (section  2448, 
£2ev.  St.)  was  sufficiently  complied  with  in  this  case,  and  the  doc* 
trine  that  a  municipal  corporation  may  lawfully  execute  a  promis- 
sory note,  or  other  certificate,  to  evidence  a  debt  contracted  for  such 
public  works  as  its  charter  authorizes,  is  affirmed  wberever  it  is  dis- 
cussed in  those  cases. 

The  bonds  sued  on  in  the  case  of  Wilton  v.  City  of  Shreveport,  29 
La.  Ann.  C75,  were  issued  some  years  before  the  bonds  in  this  suit. 
They  were  held  not  to  be  a  basis  of  recovery.  The  city  defeated  them 
on  two  grounds — First,  that  the  city  gave  them  in  payment  for  gas 
stock  for  which  a  debt  could  not  be  lawfully  incurred  by  the  city; 
second,  that  the  statute  (section  2448)  had  not  been  complied  with. 
On  these  defenses  the  supreme  court  protected  the  city.  The  court 
in  that  case  said  that,  while  it  was  within  the  power  of  the  mayor 
to  sign  and  bind  the  city  on  "such  notes  as  it  might  be  necessary  to 
give  for  rent  of  buildings  or  offices  for  municipal  purposes,  and  such 
other  obligations  as  might  be  requisite  to  the  proper  execution  of  the 
leveral  powers  enumerated,"  it  bad  no  power  to  issue  bonds  or  notes 
for  the  purchase  price  of  gas  stock.  Of  course,  if  the  city  had  no 
power  to  buy  gas  stock,  no  lawful  debt  could  be  incurred  by  such  a 
purchase,  and  a  note,  negotiable  or  not  negotiable,  could  not  be  col- 
lected against  the  city.  The  city  officials  thought  it  well,  for  the 
"good  ordering  and  improvement  of  the  town,"  to  purchase  gas  stock; 
but  the  court,  on  that  matter  of  city  administration,  thought  differ- 
ently, and  rejected  the  bonds  used  for  the  purchase  of  the  stock.  The 
court  did  not  seem  to  think  there  was  any  occasion  for  contracting 
such  a  debt.  Besides,  it  was  held  in  that  case  that  section  2448, 
Bev.  St.,  had  not  <been  complied  with.  The  court  denied  the  power 
of  the  city  to  issue  bonds  for  the  purpose  of  raising  money;  but  there 
is  nothing  in  the  opinion  which  forbids  us  to  hold  that,  as  in  the 
present  case,  the  city  had  the  power  to  contraot  for  the  work  per- 
formed by  B.  &  B.,  to  incur  a  debt  therefor,  and  to  give  her  notes  to 
evidence  such  a  deb^-;  and  we  believe  the  assignee  has  a  right  in  this 
suit  to  enforce  the  collection  of  that  debt. 

Judgment  for  plaintiff. 
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Price,  Eeceiver,  v.  Whitney  and  others,  Ex'rs. 

{Oireutt  Cowri,  D.  MoMaohutettt.    July  30,  1886.) 

Baitbb  ahtj  Bawking— Natiosax  Bask— Liabilitt  of  SnAEBHOiiDEiw— AssBsa- 

MKNT — TrAKSKBB  OK   StOC». 

When  bank  stock  was  sold,  but  not  transferred  on  the  books  of  the  bank, 
and  the  bank  afterwards  failed,  the  executors  of  the  person  in  whose  name 
the  stock  stood  on  the  books  were  held  liable  for  assessment,  although  said 
stock  had  been  paid  for  by  a  purchaser  buying  at  the  request  of  the  president 
of  the  bank,  who  gave  him  a  cashier's  check  for  that  purpose,  placing  the 
money  so  furnished  to  the  credit  of  said  purchaser  on  the  books  of  the  bank 
as  a  temporary  loan,  the  intention  being  ultimately  to  transfer  said  shares  to 
a  third  party,  as  part  of  a  larger  proposed  investment  in  stock,  for  which 
funds  had  been  placed  in  the  hands  of  the  president  of  the  bank. 

At  Law. 

Ranney  dt  Clark,  for  plaintiff. 
E.  R.  Hoar,  for  defendants. 

Colt,  J.  Under  the  agreed  statement  of  facts,  we  think  the  defend- 
ants must  be  held  liable  for  the  assessment.  The  shares  of  stock  were 
never  transferred  on  the  books  of  the  bank,  but  stood  in  the  name  of 
Leonard  Whitney,  the  defendants'  testator,  when  the  bank  passed  into 
the  hands  of  the  receiver.  The  defendants  on  November  12,  1881, 
sold  the  stock  through  a  broker  to  one  George  B.  Eager,  and  received 
payment  for  the  same.  The  bank  suspended  November  18,  1881. 
It  resumed  business  again  Afaroh  18,  1882,  and  continued  until  May 
20,  1882,  when  it  failed,  and  a  receiver  was  appointed.  It  was  the 
duty  of  the  defendants  to  have  seen  that  the  stock  was  transferred  on 
the  books  of  the  bank.  The  by-laws  provide  that  the  stock  shall  be 
assignable  only  on  the  books  of  the  bank,  and  that  the  certificates  of 
stock  shall  state  upon  the  face  thereof  that  the  stock  is  transferable 
only  upon  the  books  of  the  bank,  and  when  transferred  the  certificates 
shall  be  returned  and  canceled.  Eager  bought  this  stock  at  the  re- 
quest of  Benyon,  president  of  the  bank.  Benyon  had  received 
$25,000  from  Gov.  Coburn,  of  Maine,  for  investment  in  the  stock  of 
the  bank,  and  the  100  shares  sold  by  the  defendants  was  intended  to 
go  to  make  up  a  part  of  this  purchase.  Eager,  in  payment  for  the 
stoek,  gave  a  check  on  the  Pacific  Bank,  and  Benyon  had  put  to  the 
credit  of  Eager,  who  was  a  depositor,  from  the  funds  of  the  bank,  the 
exact  amount  required  for  the  purchase  of  the  stoek.  The  money  so 
furnished  was  carried  to  the  credit  of  Eager  as  a  temporary  loan. 
Upon  the  filling  of  the  whole  order  of  Coburn,  the  design  was  then  to 
have  the  stock  transferred  to  him.  Fifty  shares  more  of  stock  were 
afterwards  purchased  towards  filling  Cobnm's  order.  It  further  ap* 
pears  that  the  check  on  the  Pacific  Bank,  which  Eager  gave  to  the 
broker,  would  not  be  received  as  a  deposit  by  the  Eagle  Bank,  where 
the  broker  kept  his  account;  whereupon  Eager's  clerk  took  the  check 
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to  Benyon,  who  gave  a  cashier's  check  of  the  Pacific  Bank  on  th( 
Eliot  Bank  for  the  amount,  which  waa  paid.  Upon  receipt  of  the 
cashier's  check  the  broker  delivered  to  Benyon  the  two  certificates  ol 
stock,  of  50  shares  each,  received  from  defendants  a  power,  ol 
attorney  in  which  the  name  of  the  attorney  and  date  were  left  black 
and  a  certificate  of  the  probate  court  of  the  appointment  of  defend 
ants  as  executors.  In  the  deposit  account  of  Eager  in  the  bank  th( 
check  that  he  gave  is  entered  as  paid.  The  amount  of  money  carriec 
to  the  credit  of  Eager  by  Benyon,  to  meet  the  check,  remained  on  th< 
books  of  the  bank  as  a  temporary  loan  to  the  time  of  final  failure 

Upon  this  state  of  facts  it  is  contended  by  the  defendants  that  th< 
purchase  was  really  made  for  the  bank  with  funds  furnished  directly 
by  the  bank,  and  that  it  then  became  the  duty  of  the  bank  to  hav< 
the  legal  transfer  made,  and  that  this  court  has  power  to  correct  th( 
record,  and  treat  that  which  ought  to  have  been  done  as  already 
done ;  and,  further,  that  a  national  bank  can  acquire  a  good  title  t< 
its  own  stock  either  as  owner  or  pledgee,  notwithstanding  the  prohi' 
bition  of  the  statute;  and  that  neither  the  bank  itself,  nor  any  part] 
except  the  government,  can  set  up  the  illegality  of  the  purchase  oi 
pledge  to  escape  any  liability  consequent  on  such  ownership.  John» 
ton  V.  Lajiin,  103  U.  S.  800;  National  Bank  of  Xenia  v.  Stewart,  10' 
U.  S.  676;  8.  C.  2  Sup.  Ct.  Rep.  778.  But,  upon  the  proof  befor( 
us,  we  cannot  assent  to  the  proposition  that  the  bank  was  the  pur 
chaser,  and  therefore  the  reasoning  of  defendants'  counsel  is  not  ap 
plicable  to  this  case.  The  bank  never  intended  to  buy  this  stock 
It  was  purchased,  in  fact,  for  Gov.  Gobum,  and  he  bad  sent  $25,00< 
to  the  bank  for  this  purpose,  which  the  bank  was  to  hold  on  specia 
deposit  until  the  order  was  filled,  when  the  whole  stock  was  to  b( 
transferred  to  him.  Under  these  circumstances  it  would  seem  im 
material  whether  the  stock  in  question  was  paid  for  by  Eager's  check 
or  by  the  cashier's  check  given  by  Benyon.  By  loaning  Eager  tb( 
money,  and  subsequently  debiting  his  account  with  the  check,  it  i 
manifest  that  Benyon  was  not  purchasing  the  stock  for  the  bank,  bu 
intended,  through  Eager,  to  fill  Goburn's  order. 

This  being  a  suit  brought  by  the  receiver,  who  represents  the  cred 
iters,  and  it  appearing  that  the  stock  was  not  transferred  on  the  book 
of  the  company  as  provided  by  the  by-laws,  we  think  the  defendant 
liable,  and  that  judgment  must  be  entered  for  plaintiff.  Davh  v 
Society  of  Essex,  44  Conn.  582;  Adderly  v.  Stprm,  6  Hill,  624;  Ander 
ton  V.  Philadelphia  Warehouse  Co.,  Ill  U.  S.  479,  483;  S.  C.  4  Sup 
Ct.  Rep.  525;  Johnston  v.  Laflin,  103  U.  8.  800,  804;  Turnbidl  v 
PaysoR,  95  U.  S.  418;  Brown  v,  Adams,  5  Biss.  181. 
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Unitbd  States  v.  Sanboek. 
{dreuit  Court,  D.  Ma»saehu*ett».    Au^at  14. 1889.) 

V 

1.  WiTNBSs— CoMPmrsATioN  ov  WiTNMS  FaoH  Anothbb  Stath— Akount  Tax- 
able FOB  Travel— Rev.  St.  §  848. 

Under  Rev.  St.  §  848,  the  travel  of  an  ordinary  witnoBS,  wao,  without  nav 
ing  been  summoned,  has  traveled  from  and  to  the  place  of  his  residence,  more 
than  100  miles  oS,  and  in  another  state  and  district,  should  be  taxed  for  the 
whole  distance  between  his  residence  and  the  place  of  trial.     ' 

8.  BaKH — COJCPBKSATIOIC  OF  CtoVEMtMKNT  CoiKK— ReT.  8t.  §  850. 

Under  Rev.  St.  §  850,  the  necessary  expenses  of  a  government  clerk  sent 
away  from  his  place  of  business  as  a  witness  for  the  government  will  be  paid, 
but  nothing  can  be  taxed  in  the  bill  of  costs  for  his  travel  or  attendance. 

Clerk's  report  of  taxation  of  oosts  after  jndgment  for  the  United 
States  in  an  action  at  law  brought  by  them  for  money  had  and  re- 
ceived. 

The  bill  of  costs  submitted  by  the  attorney  for  the  United  States 
included  the  following  items,  duly  certified,  of  sums  paid  to  witnesses: 
First.  For  a  witness  who  attended  court  without  a  subpoena,  four 
days'  attendance,  at  $1.50  a  day;  and  416  miles  travel  from  and  to 
his  residence,  at  Troy,  in  the  state  of  New  York,  at  5  cents  a  mile,— .- 
in  all,  $26.80.  Second.  For  actual  and  necessary  expenses  in  going, 
attending  court,  and  returning,  of  four  clerks, — two  in  the  war  de- 
partment and  two  in  the  internal  revenue  office,  at  Washington,  sent 
from  their  places  of  business  as  witnesses  for  the  government, — ^in 
all,  $2ia.20. 

The  defendant  objected  that  no  costs  could  be  taxed  -against  him 
for  witnesses  who  attended  without  a  subpoena,  save  for  the  days  when 
they  were  present  and  testified;  nor  for  travel  of  witnesses  beyond 
100  miles,  and  beyond  the  limits  of  the  district  in  which  the  court 
was  held ;  nor  for  any  traveling  or  other  expenses  of  witnesses  in  the 
employ  of  the  United  States. 

"In  this  district, "  as  the  clerk  stated  in  his  report,  "a  necessary 
and  material  witness  has  always  been  allowed,  'for  each  day's  attend- 
ance in  court,  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for  go- 
ing from  his  place  of  residence  to  the  place  of  trial  or  hearing,  and 
five  cents  a  mile  for  returning,'  whether  subpoenaed  or  not,  and  what- 
ever the  distance  may  have  been."  The  clerk  followed  this  practice 
so  far  as  to  allow  four  days'  attendance  and  100  miles  travel  each 
way  of  the  first  witness,  amounting  in  all  to  $16;  but,  in  deference 
to  what  he  supposed  to  be  now  the  weight  of  authority,  disallowed 
travel  beyond  100  miles,  and  without  the  limits  of  the  district.  The 
clerk  allowed  a  like  amount  for  attendance  and  travel  of  each  of  the 
government  clerks  who  testified  as  witnesses,  and  disallowed  the 
amounts  charged  for  their  expenses.  His  reasons  for  this,  as  stated 
in  his  report,  were  that,  under  section  850  of  the  Bevised  Statutes, 
these  clerks  were  entitled  to  be  paid  their  necessary  expenses  by  the 
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United  States;  bat  that  in  taxing  costs  no  more  favorable  rule  sbonid 
be  applied  in  favor  of  tbe  United  States  than  in  favor  of  other  parties 
to  suits;  that  if  an  individual,  having  a  person  in  his  employ  resid- 
ing in  Washington,  should  be  a  party  to  s  suit  here,  and  should  de- 
sire bis  attendance  a^  a  witness,  be  could  pay  him  for  bis  services 
and  expenses  whatever  sum  might  be  agreed  upon  between  them,  but 
in  taxing  costs,  having  paid  the  witness  more  than  bis  statute  fees, 
and  having  thereby  become  subrogated  to  his  right  to  those  fees,  could 
include  the  amount  of  those  fees  only.  Tbe  attorney  for  the  tJuited 
States  objected  to  tbe  disallowance  of  any  part  of  the  costs  claimed  by 
him,  and  appealed  from  tbe  clerk's  taxation;  and  tbe  questions  pre- 
sented by  the  clerk's  report  were  argued  by  Ckarle$  Almy,  Jr.,  assist- 
ant district  attorney,  for  the  United  States,  and  were  submitted  by 
Frank  L.  Washburn,  for  the  defendant,  upon  tbe  objections  filed  by 
him  before  tbe  clerk. 

Before  Gray,  Justice,  and  Colt,  J. 

Obat,  Justice.  Tbe  report  of  the  clerk  presents  for  our  deters 
mination  two  questions  of  costs :  the  one,  of  tbe  amount  taxable,  un- 
der section  848  of  tbe  Bevised  Statutes,  for  the  travel  of  an  ordinary 
witness,  who,  without  having  been  summoned,  has  traveled  from  and 
to  the  place  of  his  residence,  more  than  100  miles  off,  and  in  another 
state  and  district;  the  other,  of  the  amount  taxable,  under  section 
850,  for  travel  or  expenses  of  government  clerks. 

Upon  the  first  question  the  principal  authority  is  Prouty  v.  Draper, 
2  Story,  199,  decided  by  this  court  in  1842,  which  was  an  action  at 
law  for  the  infringement  of  a  patent,  and  in  which,  as  the  report 
clearly  implies,  and  the  papers  on  file  conclusively  show,  the  wit- 
nesses in  question,  whose  travel  from  their  places  of  residence  to  tbe 
court  and  back  was  taxed  in  tbe  bill  of  costs,  resided  in  another  dis- 
trict, and  more  that  100  miles  from  the  place  of  trial,  and  attended 
without  having  been  summoned.  Mr.  Justice  Stort,  in  delivering 
judgment,  after  referring  to  the  judiciary  act  of  September  24,  1789, 
«.  20,  §  30,  which  allowed  the  testimony  of  witnesses  living  more 
than  100  miles  from  the  place  of  trial  to  be  taken  by  deposition, 
said: 

"The  act  ia  not  peremptory  that,  under  such  circumstances,  the  deposi- 
tions of  the  witnesses  shall  be  taken  and  used,  but  only  that  they  may  be 
taken  and  used.  It  is  therefore  a  mere  option  given  to  the  party  who 
wishes  to  use  the  testimony  of  the  witnesses.  In  many  cases  the  presence  of 
tbe  witnesses  in  person,  and  their  oral  testimony  on  the  stand,  may  be  indis- 
pensable to  tbe  true  exposition  of  the  merits  of  tlie  ca'se.  Ko  deposition 
would  or  could  meet  all  the  exigencies  which  might  arise  from  the  varying 
character  of  the  evidence,  or  the  necessity  of  instant  explanation  of  circum- 
stances not  previously  known  or  understood.  The  character  of  the  case,  too, 
may  be  so  dependent  upon  scientific  principles,  or  on  a  minute  description  of 
mechanism,  as  to  l>e  almost  impracticable  to  be  presented  to  a  JU17  except  by 
tbe  aid  of  oral  testimony  illustrating  tbe  principles  of  mechanism.  In  no 
«lass  of  cases  is  this  more  forcibly  felt  than  in  the  trial  »f  cases  like  the 
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present,  for  infringeinent  of  patent-rights.  There  is  no  pretense  in  the 
present  cjise  that  the  witnesses  were  brought  here  for  the  purposes  of  oppres- 
sion, or  witliout  necessity,  for  the  purpose  of  swelling  the  costs  of  the  11  liga- 
tion. In  mj  judgment,  therefore,  there  is  no  ground  to  say  that  the  full 
costs  of  the  personal  travel  and  attendance  of  the  witnesses  ought  not  to  be 
allowed  in  the  costs.  Unless  my  memory  deceives  me,  the  same  question  has 
been  presented  to  this  court  in  several  instances  before  the  present,  and  it 
has  uniformly  received  the  same  determination.  There  are  numerous  cases 
in  the  English  reports  in  which  allowances  have  been  made  for  the  travel  and 
attendance  of  witnesses  who  have  come  from  foi-eign  countries  for  the  pur- 
poses of  the  trial ;  and  yet  we  all  kitow  that  in  such  cases,  through  the  in- 
strumentality  of  a  court  of  equity,  (and  now  in  many  cases  of  a  court  of  law.) 
the  testimony  of  such  witnesses  might  be  obtained  upon  a  commission.  In- 
dee<i,  since  the  stiitute  of  1  Wm.  IV.  c.  22,  giving  authority  to  the  courts  of 
law  to  issue  commissions  to  take  the  examinations  of  witnesses  abroad,  it  is 
still  a  mere  matter  of  discretion  with  the  court,  if  the  witnesses  are  actually 
brought  from  abroad,  whether  they  will  allow  the  expenses  of  the  witnesses 
or  only  the  costs  of  a  commission.  This  seems  to  be  putting  the  whole  doc- 
trine upon  a  sound  and  rational  foundation,  and  enables  the  courts  at  once 
to  accomplish  the  purposesof  justice,  and  to  prevent  the  accumulation  of  un- 
necessary or  extravagant  expenses." 

As  early  as  1S04  the  circait  court  for  the  District  of  Columbia  held 
that  the  fees  of  a  witness  who  attended  at  the.  request  of  the  attorney 
for  the  United  States,  without  having  been  summoned,  were  taxable 
costs.  U.  S,  v.  H'illiams,  1  Cranch,  178.  And,  in  one  of  the  Eng- 
lish  cases  cited  by  Mr.  Justice  Stoby,  the  fact  that  the  witness  resided 
beyond  the  reach  of  a  subpcena,  and  therefore  could  not  have  been 
compelled  to  come,  was  considered  by  Lord  Chief  Justice  Tindal  a 
reason  for  allowing  his  traveling  expenses  in  the  bill  of  costs.  Loner- 
gan  v.  Royal  Exck.  Assitr.,  1  Bing.  725 ;  S.  C.  5  Moore  &  P.  447,  805, 
811;  IDowl.  223,  233,235. 

The  rule  affirmed  in  Prouty  v.  Draper  was  again  applied  by  Mr. 
Justice  Stoby,  in  1844,  in  Whipple  v.  Cumberland  Co.,  3  Story,  84, 
and  was  recognized  and  approved  by  Mr.  Justice  Woodbuby,  in  1846, 
in  Hathaway  v.  Roach,  2  Woodb.  &  M.  63,  73,  and  has  ever  since 
been  acted  on  in  this  distriot.  The  decisions  of  Justices  Stoby  and 
WoooBUBY  were  made  under  the  act  of  February  28,  1799,  c.  19,  §  6, 
in  which  the  provision  was  in  this  form : 

"The  compensation  to  jurors  and  witnesses  in  the  courts  of  the  United 
States  shall  be  as  follows,  to-wit:  To  each  grand  and  other  juror,  for  each 
day  he  shall  attend  in  court,  one  dollar  and  twenty-five  cents,  and  for  travel- 
ing, at  the  rate  of  five  cents  per  mile,  from  their  respective  places  of  abode 
to  the  place  where  the  court  is  liolden,  and  the  like  allowance  for  returning; 
to  the  witnesses  summoned  in  any  court  of  the  United  States  the  same  allow- 
ance as  is  above  provided  for  jurors. "     1  St.  626. 

They  evidently  considered  that  the  general  description,  at  the 
beginning  of  the  section,  of  the  persons  to  be  compensated  as  "  wit- 
nesses in  the  courts  of  the  United  States,"  was  not  narrowed  by  the 
use  of  the  words  "witnesses  summoned,"  towards  the  end  of  the  sec- 
tion, but  included  witnesses  not  summoned,  and  even  those  residing 
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80  far  from  the  place  of  trial  that  they  could  not  have  been  sammoned 
or  compelled  to  attend. 

The  same  view  applies  with  increased  force  to  the  language  of  the 
act  of  February  26,  1853,  c.  80,  §  3,  (10  St.  167,)  repeated  in  section 
848  of  the  Revised  Statutes,  by  which  witness  fees  are  declared  to 
be,  "for  each  day's  attendance  in  court,  or  before  any  oflScer  pursuant 
to  law,"  $1.50,  and  five  cents  a  mile  for  going  "from  his  place  of 
residence  to  the  place  of  trial  or  bearing,"  and  five  cents  a  mile  for 
returning;  and  neither  the  word  '•summoned,"  nor  any  equivalent 
word,  is  used,  except  in  a  clause  added  to  prevent  the  multiplication 
of  fees  "when  a  witness  is  subpoenaed  in  more  than  one  cause  between 
the  same  parties  at  the  same  court."  In  the  phrase  "for  each  day's 
attendance  in  court,  or  before  any  officer  pursuant  to  law,"  the  words 
"pursuant  to  law"  would  seem  to  have  been  inserted,  not  to  restrict 
or  qualify  the  effect  of  "attendance  in  court,"  but  rather  to  limit  the 
attendance  "before  any  officer"  to  attendance  before  such  magistrates, 
commissioners,  and  other  officers  as  are  authorized  by  law  to  take 
testimony.  But,  assuming  them  to  apply  to  both  classes  of  oases,  it 
is  only  "attendance  pursuant  to  law,  not  "being  summoned  pursuant 
to  law,"  that  is  required  to  entitle  a  witness  to  his  fees.  A  witness 
who,  in  good  faith,  comes  to  court  to  testify  in  a  pending  suit,  whether 
be  comes  in  obedience  to  a  subpoena,  or  at  the  mere  request  of  one 
of  the  parties,  attends  pursuant  to  law,  and  while  coming,  attending, 
and  returning  is  privileged  from  arre'st  on  civil  process,  even  if  he 
comes  from  abroad,  and  has  no  writ  of  protection.  Walpole  v.  Alex- 
ander, 3  Doug.  45;  May  v.  Shnmicay,  16  Gray,  86;  Person  v.  Orier, 
66  N.  Y.  124;  Parker  v.  Hotchkist,  I  Wall.  Jr.  269,  274;  Larned  v. 
Griffin,  12  Fed.  Rep.  590. 

The  only  object  of  a  subpoena  is  to  compel  the  witness  to  attend. 
The  service  of  a  subpoena  is  in  the  interest  of  the  party  who  desires 
the  attendance,  and  not  in  that  of  the  other  party.  A  witness  who 
has  not  been  served  with  a  subpoena  cannot,  indeed,  be  attached  for 
not  attending;  but  if  he  is  willing  to  attend,  and  does  attend,  withont 
a  subpoena,  the  service  of  a  subpoena  would  be  superfluous,  and  would 
only  increase  the  costs,  without  any  benefit  to  either  party.  The  ex- 
amination of  the  witness  in  the  presence  of  the  tribunal  that  is  to  pass 
upon  his  testimony  is  often  quite  as  important  to  the  party  against 
whom  he  is  called  as  to  the  party  calling  him ;  and  the  statutes  of 
the  United  States  from  the  beginning  have  declared  that  the  mode  of 
proof  in  the  trial  of  actions  at  common  law  shall  be  by  oral  testimony, 
and  examination  of  witnesses  in  open  court,  except  as  otherwise 
especially  provided.  Act  of  September  24, 1789,  e.  20,  §  30,  (1  St. 
88;  Rev,  St.  §861.) 

If  the  witness  comes  before  the  court  under  circumstances,  and  for 
a  purpose;  which  warrant  the  payment  and  taxation  of  his  fees  for 
attendance  and  travel,  section  848  of  the  Revised  Statutes,  like  the 
act  of  1858,  directs  that  the  travel  shall  be  computed  from  "his  place 
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of  residence."  These  words,  nnrestrieted  in  respect  of  distance  or  of 
district,  must  be  considered,  as  the  like  general  words  "their  sepa- 
rate places  of  abode"  in  the  act  of  1799  were  considered  hj  Mr.  Jus- 
tice Stoby  and  Mr.  Justice  Woodbubt,  to  be  imperative,  and  to  war- 
rant the  taxation  of  fees  for  travel  from  and  to  the  residence  of  the 
witness  in  any  part  of  the  United  States,  whenever  his  personal  at- 
tendance in  court  may  reasonably  be  required  in  the  interests  of  jus- 
tice. Neither  section  876  of  the  Bevised  Statutes,  which  re-enacts 
the  statute  of  March  2,  1793,  c.  22,  §  6,  (1  St.  335,)  and  allows  sub- 
poenas for  witnesses  in  civil  actions  to  run  from  one  district  into  an^ 
other  only  when  the  witnesses  do  not  live  more  than  100  miles  from 
the  place  where  the  court  is  held,  nor  section  863>  which  re-enacts 
provisions  of  the  statutes  of  September  24,  1789,  e.  20,  §  30,  (1  St. 
88,)  and  May  9,  1872,  c.  146,  (17  St.  89,)  and  permits,  without  re- 
quiring, the  testimony  of  witnesses  living  at  a  greater  distance  to  be 
taken  by  deposition,  has,  in  our  judgment,  any  bearing  upon  the 
question  before  us.  The  object  of  the  one  is  to  protect  the  witness 
'against  being  compelled  to  go  far  from  home  against  his  will,  and 
the  object  of  the  other  is  to  provide  a  means  by  which  the  party  may 
not  wholly  lose  the  benefit  of  his  testimony,  if  he  cannot,  or  will  not, 
attend  court.  They  do  not  render  the  voluntary  attendance,  the 
reasonable  compensation,  or  the  taxation  of  the  fees  of  any  witness 
unlawful. 

The  rulings  in  other  circuits,  after  giving  them  the  consideration 
due  to  decisions  of  courts  of  co-ordinate  jurisdiction,  do  not  preseht 
to  our  minds  any  sufficient  reason  for  overruling  the  decisions  of  our 
predecessors,  disturbing  the  practice  long  established  here,  and  de- 
parting from  what  appears  to  us  to  be  the  fair  meaning  of  the 
statutes.  The  leading  cases  in  other  circuits  are  Dreskill  v.  Par- 
ish,  5  McLean.  213,  241,  in  1851,  and  Anon.,  5  Blatchf.  134,  in  1863, 
each  of  which  would  appear  from  the  report  to  have  been  decided 
summarily,  and  without  being  aware  of  the  previous  decisions  in 
England  and  in  this  circuit.  In  Dreskill  v.  Parish,  Mr.  Justice  Mc- 
Lean ruled  that  the  fees  of  a  witness  who  attended  voluntarily,  with- 
out having  been  summoned,  could  not  be  taxed.  But  the  only  rea- 
sons assigned  by  the  learned  justice  were  that  the  attendance  of  such 
a  witness  conld  not  have  been  compelled  by  attachment,  and  that 
the  act  of  1799  (under  which  the  case  arose)  bad  provided  only  for 
the  compensation  of  witnesses  summoned,  and  "a  witness  not  sum- 
moned, of  course,  can  receive  no  compensation. "  Under  the  act  of 
1853  there  have  been  oondicting  decisions  of  district  judges  in  the 
same  circuit;  Judge Le&yitt,  in  1862,  holding  that  the  fees  for  travel  of 
such  a  witness  could  not  be  taxed,  and  Judge  Withsy,  in  1869,  hold- 
ing that  they  could.  Woodruff  y.  Barney,  2  Fisher,  Pat.  Cas.  244; 
S.  C.  1  Bond,  528;  Anderson  v.  Moe,  1  Abb.  (U.  S.)  299.  The  dis- 
allowance of  such  f^es  by  Judges  Dbummomd  and  Blodoett,  in  1870, 
in  Sawyer  v.  Aidtinan  d  Taylor  Co.,  5  Biss.  165,  was  governed  by  a 
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standing  rale  of  court  prohibiting  the  clerk  from  taxing  the  costs  of 
any  witnesses  except  those  regularly  summoned.  The  opinion  of 
Judge  Sawyer,  in  1871,  in  Spmdding  v.  Tucker,  2  Sawy.  50,  disal- 
lowing costs  for  the  travel  of  witnesses  coming  more  than  100  miles, 
and  from  another  district,  was  based  upon  Dreskill  v.  Parish  and 
Woodruff  V.  Biirneij,  and  upon  the  theory  (in  which,  for  the  reasons 
already  stated,  we  cannot  concur)  that  a  witness  who  has  not  been 
served  with  a  subpoena  does  not  attend  pursuant  to  law. 

The  whole  report  of  the  anonymous  case  in  5  Blatchf.  134,  is  only 
this  brief  memorandum: 

"In  this  case,  which  was  a  question  as  to  the  bixation  of  costs,  Shipman, 
.1.,  with  the  concurrence  of  Mr.  Justice  Nelson,  held  that  traveling  fees  to 
a  witness  were  allowable  only  to  the  extent  a  sul^Hsna  would  run;  that  is, 
for  any  distance  witliin  the  district,  but  for  not  exceeding  one  hundred  milea 
from  the  place  of  trial,  unless  the  distance  was  wholly  within  the  district." 

That  ruling  appears  to  have  been  followed  without  further  discus- 
sion, as  having  fixed  the  practice  in  the  Second  circuit,  so  far  as  not 
to  permit  the  taxation  of  fees  for  travel  beyond  the  limits  within' 
which  the  witness  could  have  been  summoned.  Beckicith  v.  Easton, 
(1870.)  4  Ben.  357;  Tyw  Leo,  (1872,)  5  Ben.  486.  Bnt  we  are  unable 
to  reconcile  it  in  principle  with  the  uniform  course  of  decision  in  that 
circuit,  that  the  fact  that  a  witness  had  not  been  summoned  did  not 
prevent  the  taxation  of  his  fees  for  travel  and  attendance,  under  the 
act  of  1853.  Cummings  v.  Akron  Co.,  "(1869,)  6  Blatchf.  509 ;  Dennis 
v!  Eddy,  (1874,)  12  Blatchf.  196.  There  seems  to  us  to  be  quite  as 
much  reason  for  taxing  the  travel  of  a  witness  from  the  place  of  his 
residence  to  the  place  of  trial  in  the  case  in  which  he  could  not  have 
been  summoned  as  in  the  case  in  which  he  might  have  been  and  was 
not.  The  cases  in  the  courts  of  the  several  states  depend  too  much 
npon  local  statute  or  usage  to  be  of  much  assistance  in  the  interpre- 
tation of  the  acts  of  congress. 

There  being  no  evidence  or  suggestion  that  the  personal  attendance 
of  the  witness  who  resided  at  Troy,  in  the  state  of  New  York,  was 
unnecessary  or  unreasonable,  bis  travel  should  be  taxed  for  the  whole 
distance  between  his  residence  and  the  place  of  trial. 

The  other  question  presented  by  the  report  is  quite  distinct,  and  is 
governed  by  section  850  of  the  Revised  Statutes,  which  is  as  follows : 

"When  any  clerk  or  other  officer  of  the  United  States  is  sent  away  from 
his  place  of  business  as  a  witness  for  the  government,  his  necessary  ex- 
penses, stated  in  items  and  sworn  to,  in  going,  returning,  and  attendance 
on  the  court,  shall  be  audited  and  paid ;  bat  no  mileage  or  other  compensa- 
tion in  addition  to  bis  salary  shall  in  any  case  be  allowed." 

The  meaning  of  this  provision,  which  is  a  substantial  re-enactment 
of  the  similar  one  in  the  act  of  February  26,  1853,  e.  80,  §  8,  (10 
St.  167,  168,)  appears  to  us  too  clear  to  admit  of  doubt.  Private 
persons  are  allowed  witness  fees  because  of  the  interruption  of  their 
own  bnsiness.    Bnt  a  clerk  or  other  officer  of  the  United  States  re- 
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ceives  from  (be  goVernment  a  salary  as  a  full  compensation  for  the 
performance  of  all  services  and  doties  which  he  may  lawfully  be  re* 
quired  to  perform  for  the  government,  whether  at  the  nsnal  plaoe  or 
elsewhere.  If  he  is  sent  away  for  any  public  object,  the  government 
pays  his  necessary  expenses.  If  he  is  sent  away  as  a  witness,  those 
expenses  are  to  be  "audited  and  paid,"  that  is  to  say,  by  the  proper 
executive  department  or  officer.  "Audited"  is  not  used  to  designate 
the  taxation  of  costs  by  a  court.  And  the  statute  peremptorily  for- 
bids the  allowance  to  him  of  any  mileage  or  other  compensation  in 
addition  to  his  salary.  In  short,  the  United  States,  when  they  send 
one  of  their  clerks  to  testify  as  a  witness  for  the  government,  do  not, 
on  the  one  hand,  oblige  him  to  pay  out  of  his  own  pocket  the  ex- 
pense to  which  he  is  thereby  put,  nor,  on  the  other  hand,  permit  him 
to  receive,  or  compel  the  adverse  party  to  pay  him,  any  fees  for  the 
benefit  either  of  the  witness  or  of  the  United  States. 

It  follows  that  nothing  can  be  taxed  in  the  bill  of  costs  for  the 
travel  or  attendance  of  the  government  clerks.    Taxation  modified. 


\  Gallaghee,  Adm'x,  etc.,  ».  Citt  op  St.  PAmi. 

{Oireuit  Court,  D.  MiriTiesota.    August,  1886.) 

1.  Httricipai.  Corpokation— Obstruction  in  Strbbt— NBauoBiroB. 

A  city  will  be  liable  for  injury  caused  by  an  obstruction  in  a  UiorouglifaTe 
used  by  the  public  without  dissent  from  the  city,  although  there  has  been  no 
official  action,  resolution,  or  ordinance  opening  it  as  a  public  street.' 

2.  Bami! — Injurt  PRou  Accident  and  Dbfkct  in  Strbkt — Liability  op  City. 

Where  an  injury  results  from  an  accident  for  which  the  person  injured  is 
not  responsible,  and  a  defect  in  a  street,  the  city  is  liable. 

Motion  for  New  Trial. 

Erwin,  Ryan  dt  Ives,  for  plaintiff. 

William  P.  Murray,  for  the  City. 

Nblson,  J.  This  case  was  fairly  presented  to  the  jury,  and  the  evi- 
dence warranted  the  verdict  rendered,  provided  there  was  no  error 
of  law  committed  by  the  court.  It  appeared  from  the  evidence  that 
there  was  a  pile  of  lumber  near  the  center  of  Chestnut  street,  in  the 
city  of  St.  Paul,  at  a  point  between  the  crossing  of  several  railroad 
tracks  and  the  Mississippi  river.  The  plaintiff's  intestate,  driving  a 
horse  and  wagon  on  tbid  street,  towards  the  river,  had  passed  the 
tracks,  when  his  horse,  frightened  by  the  whistle  of  a  locomotive, 
became  unmanageable,  and,  coming  in  contact  with  this  pile  of  lum- 
ber, the  wagon  was  overturned,  and  the  driver  thereof  hurt  and  in- 

^Sm  note  at  end  of  case. 
v.28F.no.6— 20 


Digitized  by 


Google 


306  F£D£BAL  BEPOBTEB. 

jured,  BO  that  he  died  vithin  a  few  hoars.  It  is  charged  that  the  in< 
jary  was  the  combined  result  of  the  negligeoce  of  the  city  govern* 
ment  in  not  keeping  Chestnut  street  at  this  point  in  a  safe  condition 
for  travel,  and  an  accident  for  which  neither  the  deceased  nor  the  de- 
fendant is  responsible.  It  is  urged  by  the  eity  attorney  that  Chest- 
nut street,  at  the  place  where  lamber  was  piled,  was  not  opened 
BO  as  to  impose  any  duty  upon  the  municipal  government  of  St.  Paul 
to  keep  it  safe  for  travel,  and  that  the  public  were  not  invited  to  use 
this  part  of  the  street;  also,  that  the  instruction  given  the  jury,  that 
where  an  injury  results  by  reason  of  the  combined  result  of  an  acci- 
dent and  a  defect  in  the  street,  the  city  is  liable,  was  erroneous. 
I  think  the  instructions  given  correct. 

1.  In  regard  to  the  duty  of  the  municipal  government,  the  eonrt 
instructed  the  jury  as  follows : 

"The  gist  of  the  action  is  the  alleged  negligence  of  the  city  of  St.  Paul, 
wbieb  caused  the  death  of  plaintiff's  intestate,  and  it  is  charged  that  an  ob- 
struction permitted  to  remain  upon  a  public  street  was  negligence  upon  the 
part  of  the  city.  *  *  *  It  is  indispensable  that  plaintiff  satisQes  you  by 
competent  evidence  that  Chestnut  street  was  a  public  thoroughfare,  open  and 
under  control  of  the  city  at  the  place  where  the  lumber  was  piled,  so  as  to  im- 
pose the  duty  upon  the  city  authorities  of  Iceeping  it  in  a  safe  condition  for 
travel.  It  is  admitted  by  the  city  attorney  that  Chestnut  street  was  in  fact 
a  graded  street,  open  for  travel,  *  *  *  but  urged  that  at  the  point  where 
the  injury  occurred  it  was  not  open  for  travel,  *  •  •  and  that  any  per- 
son who  used  it  did  so  at  his  own  peril.  Now,  that  is  a  question  for  you  to 
determine  upon  the  evidence  produced  before  you.  It  is  not  necrasary  that 
there  should  be  any  formal  acceptance  of  this  street  as  a  public  street.  *  *  * 
It  is  not  necessary  that  there  should  be  official  action  of  the  city  by  resolution 
or  ordinance  opening  it  as  a  public  street.  If  there  was  any  user  permitted 
by  the  city  upon  this  street;  it  the  public  were  all  invited,  without  any  dissent 
by  the  city,  to  use  it  iis  a  public  street, — then  the  city  would  be  required,  un- 
der its  charter  and  ordinance,  to  put  it  in  a  reasonably  safe  condition,  accord- 
ing to  the  character  of  the  street  and  the  amount  of  travel  upon  it.  The 
supreme  court  of  this  state  well  said  in  the  case  of  Phelps  v.  City  of  Man- 
kato,  23  Minn.  276:  '  It  is  immaterial  how  a  public  street  in  the  city  became 
such,  whether  by  formal  acceptance  and  ofBcial  action  of  the  city,  or  by  ac- 
ceptance and  user  by  the  public,  so  far  as  regards  the  duty  of  the  city  to  keep 
it  in  safe  condition.'  So  that  it  [the  liability  of  the  cityj  depends  upon  the 
evidence  introduced  before  you  whether  this  street,  at  the  point  where  the 
deceased  Was  injured.  Was  a  public  street  over  whicb  the  city  had  control,  and 
was  required  to  keep  in  a  safe  condition." 

2.  The  court  also  instructed  the  jury: 

"The  injury  it  is  claimed  was  the  result  of  an  accident  for  which  neither 
deceased  nor  defendant  was  responsible,  and  the  alleged  negligence  of  the 
city.  In  passing  over  railroad  tracks,  the  steam  escaping  from  a  locomotive 
frightened  the  horse,  and,  becoming  unmanage(able,  he  ran  upon  this  ob- 
struction in  the  street.  If  the  obstacle  had  not  been  there,  tlie  injury  would 
not  have  occurred.  Where  an  injury  occurs  from  the  combined  result  of 
such  accident  and  negligence,  the  party  who  is  negligent  is  liable."- 

The  court  further  instructed  the  jury  that  if  they  should  determine 
that  the  pile  of  lumber  was  an  obstruction  which  should  have  been 
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removed  by  the  city,  and  of  the  existence  of  which  the  city  had  no- 
tice, and  that  this  part  of  the  street  was  rendered  unsafe  in  conse- 
quence of  such  obstniction  remaining  there,  and  the  plaintiff's  intes- 
tate was  not  at  fault,  plaintiff  was  entitled  to  recover. 

I  have  examined  the  evidence  carefully,  and  analyzed  the  charge 
of  the  court,  only  a  part  of  which  is  quoted  here,  and  find  no  error 
of  law. 

Motion  for  new  trial  denied. 

NOTE.       . 

HniaoiPAii  ComoBAnoMS— Stbibtb— Dirscm — Nonas.  It  is  fhe  daty  of  the  diy,  and 
not  of  "  passers-by,"  to  notice  defects  in  streets  and  aidewalks,  and  repair  them.  Squires 
T.aty  oTCbilUcothe,  (Mo.)  1  S.  W.  Rep.  23. 

In  an  action  against  a  mimioipal  corporation  for  Injuries  sustained  by  reificm  of  tlie 
defective  condition  of  a  sidewals,  it  is  not  necessary  tliat  the  evidence  should  show  act- 
ual notice  to  the  city.  It  is  the  duty  of  a  dty  to  keep  ila  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  persons  to  travel  upon,  and  when  a  sidewalk  gets  out  of 
repair,  so  that  it  is  unsafe  to  txavel  upon,  and  so  remains  for  a  considerable  time,  no- 
tice of  the  defective  condition  of  the  walk  will  be  presumed.  City  (^  Chicago  v.  Dalle, 
(111.)  5  N.  B.  Rep.  678. 

In  au  action  to  recover  damages  against  a  dty  for  injuries  caused  b^  a  defective  side- 
walk, where  the  proof  shows  that  the  sidewalk  was  defective  at  the  tune  of  the  injury. 
and  bad  been  so  for  a  long  time  prior  thereto,  of  which  defect  the  street  commissioner 
bad  actual  notice,  and  that  such  defect  caused  the  injury,  the  verdict  will  not  be  set 
aside  as  being  against  the  weight  of  evidence.  City  of  JLincoln  v.  Woodward,  (Neb.)  27 
N.  W.  Rep.  110. 

Wliile  a  town  will  be  bound  by  a  notice  of  a  defect  in  a  sidewalk  communicated  to  a 
member  of  the  town  council,  such  notice  must  relate  to  the  defects  which  caused  the 
injury  sued  for,  and  notice  to  the  councilman  of  defecte  which  have  been  repaired  be- 
fore the  accident  occurred  will  not  cliarge  the  town  with  notice  of  those  which  caused 
the  injury,  although  they  occurred  at  tlie  place  where  the  repairs  had  been  made. 
Carter  v.  Town  of  Monticello,  (Iowa,)  26  N.  W.  Rep.  129. 

It  is  for  the  jury  to  determine,  under  all  the  circumstances  of  the  case,  how  long  a 
defect  Jn  a  sidewalk  or  roadway  must  have  existed  in  order  to  charge  the  city  with  con- 
structive notice.  Sheel  v.  City  of  Appleton,  (Wis.)  6  N.  W.  Rep.  27;  Colley  v.  Inhabit- 
anU  of  Westbrook,  57  Me.  181. 

A  defect  of  three  weeks'  standing  is  sufSdent  to  charge  the  munidpal  officers  with 
constructive  notice,  and  reuder  dty  liable.  See  Sullivan  v.  City  of  Oshkosb,  (Wis.)  1ft 
N.  W.  Bep.  468. 

Proof  of  existence  of  defect  for  a  day  is  not  sufficient  to  fix  liability  without  also 
showing  actual  notice.    Sheel  v.  City  of  Appleton.  (Wis.)  6  N.  W.  Rep.  •.>7. 

It  was  said  in  Dotton  v.  Albion,  (Mich.)  15  N.  W.  Rep.  46,  that  where  a  party  has  been 
injured  by  a  defect  in  a  sidewalk,  it  is  not  necessary  that  there  should  be  evidence  that 
the  authorities  had  express  notice  of  the  condition  of  the  walk.  If  there  existed  a  state 
of  facta  with  which  ignorance  was  not  compatible,  except  upon  the  assumption  of  tail- 
ure  to  exercise  reasonable  official  care,  then  there  is  suffldeut  ground  for  presuming 
notice. 

Evidence  that  for  a  considerable  time  the  sidewalk  at  and  near  the  place  where  the 
injury  was  sustained  was  generally  in  bad  condition,  is  competent  to  prove  notice  of 
the  particular  defect    Gude  v.  City  of  Mankato,  (Minn.)  15  N.  W.  Rep.  175. 

Notice  will  be  presumed  where  the  defect  was  open  and  notorious.  Kelleher  v.  City 
of  Keokuk,  (Iowa,)  15  N.  W.  Rep.  280. 

It  is  said  in  Ruggles  v.  Town  of  Nevada,  (Iowa,)  18  N.  W.  Rep.  866,  that  to  charge  a 
town  with  constructive  notice  of  a  defective  planlc  in  a  sidewalk,  by  reason  of  which  an 
injury  has  been  sustained,  it  is  necessary  to  snow  that  the  identical  defect  which  led  to 
the  acddent  was  open  and  visible. 

The  supreme  court  of  the  United  Statea  say  in  District  of  Columbia  v.  Arms,  2  Sup. 
Ct.  Rep.  84<>,  that  in  an  action  against  a  city  to  recover  damages  for  injuries  received 
from  a  fall  caused  by  a  defective  sidewalk,  evidenoe  that  other  accidents  had  happened 
at  that  place  is  admissible,  as  it  tends  to  show  the  dangerous  cliaracter  of  the  sidewalk, 
and  as  publidty  was  necessarily  given  to  the  accidents,  that  such  dangerous  character 
was  brought  to  the  attention  of  the  city  authorities. 

It  was  held  in  City  of  Delphi  v.  Lowery,  74  Ind.  520,  that  fn  an  action  against  a  city 
for  an  injury  occasioned  by  a  defect  in  a  street,  evidence  is  competent  to  show  previous 
similar  acddents  at  the  same  point,  and  the  records  of  tlie  common  council  are  com- 
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petont  to  show  thorcportof  a  committee  appoiuted  by  tlieiii,  and  their  action  tbercon, 
In  respect  to  the  defect  in  qnestion. 

Id  au  action  against  a  city  to  recover  damaces  for  an  injury  sustained  fi-om  a  defect 
in  a  highway,  it  must  be  shown  that  ihe  public  authorities  had  notice  of  the  defect,  or 
that  it  WKS  of  snch  a  nature,  and  bad  existed  for  such  a  length  of  time,  that  knowle<]ge 
ou  their  part  uiuat  be  presumed.  <ik>odnough  t.  City  of  Osbkosb,  2l\Vis.  619.  It  was 
said  in  Swjua  ▼.  City  of  Bochcster,  45  K.  Y.  429,  where  a  traveler  was  injured,  without 
fault  on  his  part,  in  consequence  of  the  removal  of  planks  from  a  bridite  by  unknown 
persons,  that  the  city,  being  bound  to  keep  the  bridge  in  repair,  will  be  liable,  although 
i.o  actual  notice  of  the  defect  is  given,  sulhcient  time  having  elapsed  to  render  the  con- 
dition of  the  bridge  notorious. 

Wliere  the  statute  imposes  upon  a  municipal  corparation  the  duty  of  Keeping  in  re- 
pair a  bridge  within  ite  limits,  and  a  traveler  is  injured  from  the  giving  way  of  such 
bridge  in  consequence  of  latent  defects,  aiid  such  latent  defects  conld  have  been  disoor- 
ered  by  careful  examination,  by  skilled'  persons  employed  by  the  authorities,  the  cor- 
poration will  be  cliargeable  with  notice  oi  such  defects,  and  liable  in  damages.  Rapho, 
etc.,  ▼.  Moore,  68  Pa.  St.  404. 

It  is  said  in  Wei»enberg  v.  City  of  Appleton,  26  Wis.  56,  where  a  pedestrian  received 
personal  injuries  arising  from  a  defective  plank  in  a  sidewalk  of  the  city,  and  the  offi- 
cers of  snch  city  knew  at  the  time  the  accident  occurred  that  the  general  condition  of 
the  walk  was  such  that  from  mere  decay  such  an  accident  was  liable  to  happen  at  any 
moment,  that  the  city  was  liable  for  such  injuries,  and  chargeable  with  negligence  in 
omitting  to  rex>air,  without  bringing  home  to  the  authorities  actual  knowledge  of  the 
looseness  of  the  particular  plank,  whicb  occasioned  the  injuries. 

It  a  defi'Ct  in  a  street  be  occasioned  by  acuiilent,  or  by  the  wrongful  and  nnauthor- 
ized  act  of  a  third  person,  tiie  liability  of  tlie  city  does  not  begin  until  it  has  notice  of 
the  defect,  or  until  it  has  existed  for  such  a  length  of  time  that  ignorance  of  its  exist- 
ence is  inexcusable.    Kussell  v.  Town  of  Columbia,  74  Mo.  480. 

Notice  to  a  councilman  ofa  defect  in  a  street  of  the  dty  is  notice  to  th«  city,  although 
the  councilman  is  not  at  the  time  engaged  in  any  ofBdal  act  (Sty  of  Log^msport  v. 
Justice,  74  lud.  378. 

Where  the  police  are  charged  with  the  duty  of  removing  nuisances  from  the  streets, 
the  knowledge  by  a  policeman  of  a  dangerous  and  unauthorized  obstruction  in  the 
street  is  notice  to  the  city.  Rehberg  v.  Mayor,  etc.,  of  City  of  New  York,  91  N.  Y.  137. 
In  Sherwood  v.  District  of  Columbia,  3  Mackey,  276,  the  authorities  of  the  District  of 
Columbia  covered  a  well  in  a  liighway,  in  which  there  was  a  public  pump,  with  a 
wooden  platform,  and  laid  on  that  a  brick  pavement  conforming  to  the  sidewalk. 
For  nine  years  they  made  no  repairs  nor  examination.  While  the  plaintiff  was  nsing 
the  pnmp  the  platform  gave  way,  and  he  sustained  ii^nry,  and  the  district  was  held 
liable. 


Ex  parte  Yung  Jon. 
iDUtriet  Court,  D.  Oregon.    August  14, 1888.) 

1.    OpiUK— iLIiKOAl   8aI,B— CONSTITDTIOJfAL   LaW— TiTI-B  AHB  SuBJIOT  OF  ACT. 

The  subject  of  an  act  which  forbids  the  sale  or  gift  of  opium  to  any  one 
but  a  druggist  or  practicing  physician,  except  on  the  prescription  of  a  prac- 
ticing physician,  is  sufficiently  expressed  in  the  following  title:  "An  act  to 
regulate  tne  sale  of  opium,  and  suppress  opium  dens. " 

a.  Same— Effkct  of  Act. 

Such  act  does  not  prohibit  the  disposition  of  opium,  and  thereby  destroy 
its  value  as  a  medicinal  agent,  that  being  the  only  use  of  the  drug  which  is 
generally  considered  proper  in  this  country. 

Petition  for  a  Writ  of  Hahcat  Corptu. 
Edward  B.  Watson,  for  petitioner. 
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O.  C.  Israel  and  W.  Scott  Beebe,  for  the  State. 

Deadx,  J.  This  is  an  application  for  a  writ  of  habeas  corpus. 
The  petitioner  is  a  subject  of  the  emperor  of  China,  and  a  resident 
of  this  state.  It  appears  from  the  petition  that  the  petitioner  is  con- 
fined in  the  penitentiary  of  the  state,  in  pursuance  and  satisfaction 
of  a  sentence  and  judgment  of  the  state  circuit  court  for  the  county  of 
Baker,  for  the  alleged  crime  of  selling  and  giving  away  opium  to  one 

B.  F.  Caldwell,  in  violation  of  section  1  of  the  act  of  November  25, 
1885,  (Sess.  Laws,  33,)  entitled  "An  act  to  regulate  the  sale  of  opium, 
and  to  suppress  opium  dens,"  which  is  alleged  to  be  null  and  void 
because  (1)  the  provisions  thereof  relate  wholly  to  a  subject  not  ex- 
pressed in  the  title  of  the  act;  and  (2)  it  deprives  persons  of  their 
property  in  opium  without  compensation,  and  without  due  process  of 
law,  contrary  to  the  constitution  of  both  the  state  and  the  United 
States.  It  is  also  alleged  in  the  petition  that  at  the  passage  of  this 
act  the  opium  in  question  was  a  part  of  a  large  amount  owned  by  the 
petitioner  and  others,  within  the  state,  for  the  purpose  of  being  sold 
at  retail  therein  as  merchandise,  for  which  purpose  it  was  and  is  of 
great  value ;  and  that  by  the  operation  of  said  section  the  sale  of  said 
opium  as  ordinary  merchandise  is  prevented,  and  its  value  greatly 
diminished.  On  the  filing  of  the  petition  the  court  directed  that  no- 
tice of  the  application  be  given  to  the  prosecuting  attorney  for  Baker 
county,  who  appeared  and  was  heard  in  opposition  thereto. 

The  law  of  the  United  States  governing  the  procedure  by  habeas 
corpus  is  set  forth  by  sections  751  to  766  of  the  Bevised  Statutes, 
and  the  cases  in  which  this  court  may  issue  the  writ  are  prescribed 
in  section  753.  The  provision  in  that  section,  under  which  it  is 
claimed  this  court  has  jurisdiction  to  issue  the  writ  in  this  case,  is  as 
follows:  "The  writ  of  luibeas  corpus  shall  in  no  case  extend  to  a  pris- 
oner in  jail,  unless  when  he  *  *  *  is  in  custody  in  violation  of 
the  constitution,  or  a  law  or  treaty  of  the  United  States."  If  this 
section  of  this  act  is  void  for  any  reason,  of  course  the  petitioner  is 
deprived  of  his  liberty  without  due  process  of  law,  contrary  to  the 
fourteenth  amendment ;  and  this  court  has  power  to  deliver  lum  from 
the  restraint  complained  of.     Ex  parte  Wan  Yin,  10  Sawy.  538;  S. 

C.  22  Fed.  Rep.  705;  Ex  parte  Lee  Tong,  9  Sawy.  333;  S.  C.  18 
Fed.  Eep.  253. 

In  Ex  parte  Royall,  117  U.  S.  241,  S.  C.  6  Sup.  Ct.  Eep.  734,  the 
supreme  court  has  finally  determined  the  jurisdiction  of  the  circuit 
and  district  courts  in  the  premises  in  accordance  with  the  action  of 
the  court  in  the  above-entitled  cases.  The  ruling  is,  in  short,  that 
such  courts  have  jurisdiction  to  discharge  from  custody  a  person  who 
is  restrained  of  his  liberty  in  violation  of  the  constitution  of  the  United 
States,  although  he  may  be  held  at  the  time  under  state  process  for 
trial  on  a  charge  of  crime,  or  on  a  conviction  thereof;  but  the  court 
may,  in  its  discretion,  subordinate  to  any  circumstances  requiring 
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immediate  action,  refuse  the  writ  in  advance  of  the  trial  in  the  state 
court,  or  even  after  conviction,  and  before  the  case  has  been  heard 
on  error  in  such  court. 

The  section  in  question  of  the  state  statute  reads  as  follows: 

"It  shall  be  unlawful  to  sell  or  give  away  opium,  or  any  preparation  of 
which  opium  is  the  principal  medicinal  agent,  to  any  person  except  druggists 
and  pructicing  physicians,  except  on  the  prescription  of  a  practicing  physi- 
cian, written  in  the  English  or  Latin  language;  and-t))e  druggist  filling  such 
prescription  shall  keep  tlie  same  on  file  for  one  year,  subject  to  be  inspected 
by  any  public  officer  of  the  state." 

Sections  2,  3,  and  4  of  the  acbrelate  to  smoking  opium,  and  section 
5  prescribes  a  rule  of  evidence  in  trials  for  the  violation  thereof. 
Section  6  prescribes  the  punishment  for  any  violation  of  the  act, 
which  maj  be  by  imprisonment  in  the  penitentiary  not  more  than 
two  years,  nor  less  than  six  months;  or  in  jail  for  not  more  than  six 
months,  nor  less  than  one;  or  by  a  fine  of  not  more  than  $500,  nor 
less  than  $50.  Section  20  of  article  4  of  the  constitution  of  the  state 
requires  that  an  "act  shall  embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith,  which  subject  shall  be  expressed  in  the  title; 
but  if  any  subject  shall  be  embraced  in  an  act  which  shall  not  be  ex- 
pressed  in  the  title,"  only  so  much  of  the  same  shall  be  yoid. 

It  is  claimed  by  counsel  for  the  petitioner  that  section  1  of  this  act 
is,  in  substance  and  effect,  a  prohibition  of  the  sale  of  opium,  while 
the  subject  expressed  in  the  title  is  only  the  regulation  of  sachsale. 
And  from  this  premise  the  deduction  is  made  that  the  section  is  void, 
because  (1)  the  subject  of  prohibition  is  not  expressed  in  the  title; 
and  (2)  a  prohibition  to  sell  the  opium  in  the  hands  of  the  petitioner, 
and  others  within  the  state  at  the  date  of  the  passage  of  this  act,  is 
in  effect  to  deprive  him  and  tliem  of  their  property  therein  without 
compensation  or  due  process  of  law. 

In  support  of  the  first  deduction  counsel  cite  In  re  Paul,  94  N.  Y, 
497,  in  which  the  word  "tenement-houses"  in  the  title  of  an  act  was 
held  not  broad  enough  to  include  the  subject  of  "dwellings,"  men- 
tioned in  the  body  of  the  act;  and  Town  v.  Sainer,  59  Iowa,  26,  S.  C. 
12  N.  W.  Bep.  753,  where  a  town  ordinance  was  held  void  because  the 
title  ran,  "Regulating  the  use  and  sale  of  intoxicating  liquors,"  while 
the  body  of  it  was  "entirely  prohibitory." 

In  support  of  the  second  deduction  oounsel  cited  Wnnehamer  v. 
People,  13  N.  Y.  378,  in  which  it  was  held  that  an  act  forbidding  any 
one  to  sell,  or  keep  for  sale,  intoxicating  liquors,  except  for  mechan- 
ical, medicinal,  or  sacramental  purposes,  was,  as  to  such  liquors  then 
owned  by  persons  in  the  state,  null  and  void,  because  it  deprived 
them  of  their  property  therein  without  due  process  of  law',  contrary 
to  the  constitution  of  the  state;  and  State  v.  Walruff,  26  Fed.  Bep. 
178,  in  which  it  was  held,  in  the  circuit  court  for  the  district  of  Kan- 
sas, that  the  Kansas  constitutional  prohibition  against  the  manufact- 
ure of  beer  in  the  state  after  1880,  except  for  medicinal,  scientific, 
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and  sacramental  parposes,  was  void  as  to  brewery  property  erected 
and  in  use  in  the  state  prior  to  that  date,  on  the  ground  that  such 
prohibition  destroyed  the  value  of  such  property  largely,  and  the 
owner  was  thereby  so  far  deprived  of  the  same  without  compensation 
or  due  process  of  law,  contrary  to  the  fourteenth  amendment.  On 
this  point  counsel  also  cited  In  re  Jacobs,  9S  N.  Y.  98;  People  v. 
Marx,  99  N.  Y.  377. 

Upon  the  case  made  by  the  petitioner,  it  is  admitted  that  it  must, 
at  least,  appear  that  the  section  is,  in  substance  and  effect,  prohib- 
itory of  the  sale  of  opium  before  he  is  entitled  to  the  writ.  And 
whether  an  act  is  prohibitory  of  the  sale  of  an  article  in  that  sense 
must  depend  on  circumstances,  and  particularly  the  character  of  the 
article,  and  the  uses  and  purposes  to  which  it  has  generally  been  ap- 
plied in  the  community.  A  law  limiting  the  sale  or  disposition  of 
bread  and  meat  to  druggists  and  practicing  physicians,  unless  per- 
Bcribed  by  a  physician  in  the  course  of  his  practice,  would,  consider- 
ing the  universality  of  the  need  and  use  of  these  articles  in  the  com- 
monity,  be  regarded  as  prohibitory  in  its  character.  But  opium  is  a 
medicinal  drug,  and  has  never  been  used,  and  has  no  claim  to  rank, 
as  a  necessary  of  life.  Its  use  has  been  mainly  in  medicine,  as  an 
anodyne;  and  it  is  classed  by  science  among  the  active  poisons.;  In 
the  East  it  has  been  used  for  centuries,  by  smoking  and  mastication, 
to  produce  a  kind  of  intoxication ;  but,  until  lately,  such  use  has  been 
unknowii  in  the  United  States,  and  is  now  chiefly  confined  to  tbe  Chi- 
nese. In  the  American  Cyclopedia  (verbum  "Opium")  it  is  said  to  be 
a  vice  "less  easy  of  detection  than  alcoholic  intoxication,  which  it  is 
said  to  replace  where  law  and  custom  have  made  the  latter  disreputa- 
ble. Its  evil  effects  are  most  manifest  upon  the  nervous  and  digestive 
systems,"  and  its  final  results  reBemhle  delirium  tremens.  The  sale 
or  disposition  of  an  article  which  is  an  active  poison,  and  has  no 
legitiihate  use  except  in  medicine,  may  be  regulated  accordingly.  In 
my  judgment,  the  act  does  not  in  effect  prohibit  the  disposition  of  the 
drug,  but  allows  it  under  such  circumstances,  and  on  such  conditions, 
as  will,  according  to  the  general  practice  and  opinions  of  the  country, 
prevent  its  improper  and  harmful  use; 

True,  we  permit  the  indiscriminate  use  of  alcohol  and  tobacco, 
both  of  which  are  classed  by  science  as  poisons,  and  doubtless  de- 
stroy many  lives  annually.  But  the  people  of  this  country  have  been 
accustomed  to  the  manufacture  and  use  of  these  for  many  genera- 
tions, and  they  are  produced  and  possessed  under  the  common  and 
long-standing  impression  that  they  are  legitimate  articles  of  property, 
which  tbe  owner  is  entitled  to  dispose  of  without  any  unusual  re- 
straint; and  even  now  it  is  pretty  well  settled  that  the  legislature 
may  absolutely  prohibit  the  future  manufacture  and  use  of  these  ar- 
ticles, and  may  also  prohibit  the  sale  and  use  of  the  stock  in  hand, 
on  making  compensation  to  the  owners  for  the  loss  occasioned  there- 
by.   On  the  other  hand,  the  use  of  opium,  otherwise  than  as  this  act 
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allows,  as  a  medicine,  has  but  little,  if  any,  place  in  the  experience 
or  habits  of  the  people  of  this  country,  save  among  a  few  aliens. 
Smoking  opium  is  not  onr  vice,  and  therefore  it  may  be  that  this  legis- 
lation proceeds  more  from  a  desire  to  vex  and  annoy  the  "Heathen 
Chinee"  in  this  respect,  than  to  protect  the  people  from  the  evil  habit. 
But  the  motives  of  legislators  cannot  be  the  subject  of  judicial  in- 
vestigation for  the  purpose  of  affecting  the  validity  of  their  acts.  It 
is  the  duty  of  the  law-maker,  as  far  as  his  power  extends,  to  enact 
laws  for  tbe  conservation  of  the  morals  of  society,  and  to  promote 
the  growth  of  right  thinking  and  acting  in  all  matters  affecting  the 
physical  or  mental  well-being  of  its  members.  In  the  exercise  of 
this  power,  and  tbe  discharge  of  this  duty,  this  act  to  regulate  the 
disposition  and  use  of  opium,  considered  as  a  dangerons  drug,  which 
the  weak  and  unwary,  unless  prevented,  may  use  to  their  physical 
and  mental  ruin,  appears  to  have  been  passed.  The  subject  of  the 
act  is  sufficiently  expressed  in  the  title,  and  the  use  of  the  article  is 
not  thereby  restrained,  so  as  to  destroy  its  value  as  a  medicine  or  reme- 
dial agent,  the  only  use  of  which  is  generally  considered  and  accepted 
as  a  proper  one  in  this  country.  Stutt  v.  Ah  Ckew,  16  Nev.  50. 
Tbe  application  for  the  writ  is  denied. 


Thb  Alaho.* 

BuBSBiiL  and  others  v.  The  Alamo. 

(Oireutt  Court,  B,  D.  Floridti.    AprU  88,  1888.) 

8iI.VAOB— A£.TX)WAHOE. 

Compensation  allowed  for  salvage  services  re'ndered  to  a  vessel  aground  on 
the  Florida  reef. 

Admiralty  Appeal. 

Bethel  d  Patterson,  for  libelants. 

Treadwell  Cleveland  and  W.  C.  Moloney,  for  claimants. 

Pabdee,  J.  This  cause  came  on  to  be  beard  on  the  transcript  and 
evidence,  and  was  argued,  whereupon  the  court  finds  the  following  as 
the  facts  of  the  case : 

(1)  The  facts  as  propounded  in  the  amended  libel,  and  In  the  several  in- 
tervening libels,  are  prfvctically  admitted  by  the  claimants'  answer,  and  said 
allegations  of  fact  are  therefore  taken  to  be  true,  and  to  the  extent  to  which 
they  go  they  are  the  facts  in  the  case. 

>  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  ITew  Orleans  bar 
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la  addition  thereto  the  eourt  farther  finds : 

(2)  The  Alamo  is  of  2,256  tons  register,  350  feet  long,  40  feet  beam,  and  at 
the  time  of  the  disaster  in  question  she  was  well  manned  and  equipped,  and 
provided  with  the  outfit  of  a  Qrst-clius  steamer,  including  steam-capstiios 
and  anchors,  chains,  hawsers,  derrick,  etc.  When  she  grounded  she  was 
steaming  along  at  aspeed  between  10  and  11  knots  an  hour,  andslie  run  bnrd 
on  the  reef,  so  that  she  was  aground  for  over  one-third  of  her  entire  lengtt). 
She  was  so  hard  aground  that  she  was  not  pounding,  and  although  she  whs 
across  tlie  ridge  of  the  reef,  bow  and  stern  afloat,  outside  of  swinging  a  point 
or  two.  she  was  not  moved  until  she  was  finally  pulled  off. 

{3)  The  chain  furnished  by  the  libelants,  and  which  parted,  was  45  instead 
■of  75  fathoms  long,  and  was  inadequate  anil  insufficient,  as  the  result  proved; 
but  the  libelants  furnished  and  used  it  in  good  faith,  without  knowledge  or 
suspicion  of  any  flaw  therein. 

(4)  The  libelants  did  not  carry  out  the  ship's  anchor  and  chain,  nor  run  an 
anchor  on  the  port  bow,  and  to  windward,  until  the  master  of  tiie  Alamo  re- 
peatedly urged  the  same,  supported  by  the  opinion  of  Capt.  Wilde,  United 
States  navy,  both  of  which,  in  the  light  of  after  events,  were  wise  and  proper 
efforts  and  precautions;  but  the  libelants  acted  in  good  faith,  and  with  their 
best  judgment,  and  the  appearance  of  things  then  was  that  the  ship  could 
only  be  got  off  by  lightering  and  jettisoning  cargo  until  the  ship  could  be 
pulled  directly  astern  off  from  the  reef,  and  this  appearance  was  justified  by 
the  final  result. 

(5)  The  final  relief  to  the  ship  was  hastened  by  the  assistance  of  the  steam- 
ers Dix,  Laurel,  and  Blake;  and  the  credit  of  floating  the  ship  should  be  di- 
vided between  the  libelants  and  those  steamers. 

(6)  The  charges  of  bad  faith,  want  of  zeal,  and  intentional  misrepresenta' 
tion,  made  by  the  claimant  against  the  libelants,  are  not  sustained  by  the  ev- 
idence. 

(7)  Theservlces  rendered  by  the  libelants  involved  no  unusual  risk  of  prop- 
erty, peril  of  life  or  limb,  nor  expense,  courage,  gallantly,  nor  heroism,  but 
tbey  were,  considering  the  time  and  place,  and  the  business  of  libelants,  bea- 
ettcial  and  successful  services  to  the  Alamo  in  distress,  and  are  entitled  to 
be  compensated  as  salvage  services,  and  above  a  mere  reward  for  work  and 
labor. 

(8)  The  district  court  found  the  services  of  the  libelants  on  behalf  of  the 
Alamo  and  cargo  to  be  salvage  services,  and  entitled  to  a  compensation  of 
$18,000,  being  4^  per  cent,  upon  a  conjectured  value,  and  being  a  sum  not 
quite  3}  per  cent,  on  the  admitted  value,  of  ship  and  cargo,  aud  this  sum  is 
reasonable  and  proper  salvage,  under  the  facts  of  the  case. 

(9)  The  services  of  the  intervening  petitioners,  Lowe,  Bussell,  Koberts. 
Sawyer,  and  QrifBn,  with  their  boats  and  crews,  in  saving  6G4  bales  cotton 
jettisoned,  are  admitted  to  have  been  salvage  services,  and  the  court  finds 
that  they  were  worth  one.third  of  tlie  value,  or  912.50  per  bale,  amounting 
to  the  sum  of  98,300. 

(10)  That  a  portion  of  the  salved  cargo  which  was  perishable  has  been  sold 
under  order  of  the  district  court,  and  the  proceeds  thereof,  less  costs,  to-wit, 
$1,105.43,  are  now  in  the  registry  of  the  court. 

COmJLTISIONB  OF  LAW. 

(1)  That  the  libelants  should  have  judgment  against  tbe  Alamo  and  cargo 
for  the  sum  of  $18,000,  and  costs  of  suit. 

(2)  That  the  intervening  petitioners  should  have  judgment  against  the 
cargo  of  the  Alamo  for  tbe  sura  of  $S,UUO.  and  costs  of  suit. 

(3)  That  the  sum  of  $1,105.43,  now  in  tbe  registry  of  the  court,  being  the 
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proceeds  of  perishable  cargo  sold,  less  costs  and  charges,  should  be  applied  to 
the  payment  of  judgments  rendered  against  the  Alamo  and  cargo. 

JXTDOUENT. 

The  foregoing  facts  and  conclusions  of  law  being  considered,  it  is  ordered, 
adjudged,  and  decreed  that  the  libelants,  as  named  in  the  amended  libel,  do 
have  and  recover  of  the  steam-ship  Alamo,  her  tackle,  apparel,  and  furniture, 
and  her  cargo,  for  salvage  services  rendered,  the  sum  of  918,000,  and  all  costs 
of  suit;  the  said  sum  of  918,000  to  be  distributed  among  the  several  libelants 
according  to  the  rules  of  court  and  the  customs  in  this  district  governing  such 
cases. 

And  it  is  farther  ordered,  adjudged,  and  decreed  thatiihe  intervening  peti- 
tioners hereinafter  named  do  have  and  recover  for  the  salvage  of  the  number 
of  bales  of  cotton  specifically  stated  the  sum  of  98,300,  as  follows,  to-wit: 
Petitioner  Gideon  Low,     .  -  - 

"  Wm.  J.  Eiissell,     ... 

"         J.  H.  A.  Roberts, 
"  Wra.  A.  Sawyer,    ... 

"         Richard  Griffin  et  al., 

— The  said  sums  to  l>e  distributed  among  the  several  intervening  petitioners, 
their  ships,  and  oiHcers  and  crew,  according  to  the  rules  of  court  and  the  cua* 
toms  of  this  district-governing  such  cases. 

And  it  is  further  ordered,  adjudged,  and  decreed  that,  upon  the  payment 
of  the  sums  herein  awarded,  together  with  the  judgments  in  favor  of  Sweet- 
ing and  Roberts  not  appealed  from,  and  all  costs  and  charges,  less  the  sum  of 
91,105.43  now  in  the  registry  of  the  court,  the  said  steam-ship  Alamo  and  her 
cargo  shall  be  released  tu  the  claimant  for  the  benetit  of  the  owners  thereof, 
and  all  bonds  or  stipulations  (if  any  there  be  herein)  be  canceled. 

Id  explanation  of  the  findings  and  judgment,  I  deem  it  proper  to 
assign  a  few  reasons.  The  case  has  been  argued  as  though  all  the 
facts  were  in  dispute,  when  in  reality  all  the  averments  of  the  amended 
libel  are  admitted,  exoept  that  the  chain  which  parted  was  only  45 
instead  of  75  fathoms  long.  Besides  admitting  the  matters  alleged 
in  the  amended  libel,  the  answer  of  claimant  makes  several  aver, 
meats  touching  the  conduct  and  services  of  the  libelants,  and  tend- 
ing to  depreciate  the  value  of  such  services,  even  to  denying  all  right 
to  salvage,  and  these  averments  are  practically  the  only  issues  of  fact 
in  the  case.  And  I  understand  that  the  claimant,  on  the  general 
facts  of  the  case,  in  his  answer,  admits  that  the  services  rendered  by 
libelants  were  salvage  services. 

The  first  complaint  of  the  claimant  is.  in  answer  to  the  fourth  ar. 
tide  of  the  libel,  that  the  ship's  anchor  coald  have  been  carried  out, 
but  salvors  made  no  suggestion  to  carry  it  out,  but  represented  thai 
they  had  an  anchor  and  chain  exactly  suitable,  which  representation 
misled  respondent,  and  was  the  cause  of  ultimate  serious  loss  and 
damap;c;  and  that  the  anchor  did  not  'weigh  2,700  pounds,  and  only 
45  fathoms  of  chain  were  attached,  and  all  the  work  of  getting  the 
hawser  aboard,  when  brought  to  the  ship's  stern  by  the  salvors,  was 
performed  by  the  ship's  company,  including  the  reeving  of  tackles, 
falls,  etc. ;  and  that  the  ship's  steam-capstan  was  used  to  heave  on 
the  said  hawser.     The  next  complaint  is  in  answer  to  the  sixth  arti- 
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ole,  and  is  that  the  representations  in  regard  to  the  2,700-pouad  an- 
chor and  ohain  were  not  true;  that  the  anchor  did  not  weigh  so  much, 
and  the  chain  was  only  45  fathoms  long,  and  was  old  and  worn,  and 
parted  at  the  most  critical  moment,  when  said  ship  was  moving  off 
the  reef,  thus  throwing  the  ship  back  upon  and  further  on  the  shoal, 
and  into  less  water,  and  causing  all  the  additional  labor  and  expense 
in  order  to  finally  extricate  the  ship,  as  well  as  causing  great  loss  of 
time  and  delay,  and  might  have  been  the  cause  of  total  loss  of  ship, 
and  a  great  portion  of  cargo.  Then,  in  answer  to  the  seventh  arti> 
de,  complaint  is  made  that  the  ship's  anchor  was  not  carried  out 
until  claimant  threatened  to  get  the  United  States  steamer  Laurel  to 
carry  it  out,  and  that  in  the  labor  of  lightering  and  jettisoning  cargo 
and  coal  the  ship's  company  and  machinery  assisted.  The  ninth  ar- 
ticle is  admitted,  but  claimant  alleges  that  it  took  him  two  days  to 
get  an  anchor  run  out  on  the  ship's  port  bow.  In  Miswering  the 
tenth  article  it  is  submitted  that  the  libelants  exaggerated  their  serv- 
ices, and  tried  to  conceal  the  fact  that  the  ship  was  moving,  and  had 
moved  at  least  15  feet,  when  the  ohain  parted  on  second  day  of  serv- 
ice; ivnd  that  they  actually  claim  credit  for  floating  the  ship,  when 
she  was  pulled  afloat  by  the  united  efforts  of  the  United  States  steam- 
ers Laurel,  Blake,  and  Dix.  And,  further,  that  libelants  did  not  la- 
bor with  the  spirit  and  zeal  that  should  actuate  salvors. 

On  this  answer  I  take  it  that  the  matters  for  the  court  to  pass  on 
are  (1)  the  conduct  of  the  libelants  with  regard  to  the  2,700-pound 
anchor  and  chain ;  (2)  the  alleged  neglect  of  the  libelants  to  carry 
out  the  ship's  anchor  and  chain;  (3)  the  alleged  neglect  of  the  libel- 
ants to  run  an  anchor  on  the  port  bow  to  hold  the  ship's  head  from 
going  to  windward ;  (4)  alleged  exaggeration  and  concealment,  on  the 
part  of  libelants;  (5)  alleged  indifference  and  want  of  zeal  on  the 
part  of  libelants;  (6)  whether  the  servioes  rendered  by  libelants,  as 
shown  by  the  record  and  evidence,  wei^e  salvage  services;  (7)  com- 
pensation,— if  any,  how  much. 

1.  Prom  the  evidence  I  cannot  see  that  the  weight  of  Gapt.  Buck- 
ley's anchor  or  the  length  of  the  ohain  should  out  any  figure  in  the 
case.  The  anchor  held,  and  the  chain  was  lengthened  by  a  hawser 
sufficiently  strong.  The  trouble  was  in  the  strength  of  the  chain. 
From  the  evidence  I  am  unable  to  find  that  any  of  the  libelants  knew 
or  suspected  that  the  chain  was  inadequate  or  had  any  flaw.  Capt. 
Buckley,  the  owner,  swears  that  he  had  used  it  once  before  to  pnll  the 
Zephyr  off  Falaska  shoal,  Tortugas.  I  think  it  clear  that  it  was  used 
in  this  case  in  good  faith.  As  to  what  was  accomplished  with  it,  and 
(he  results  of  its  parting,  and  as  to  what  might  have  resulted  if  it  had 
not  parted,  my  conclusions  are  all  against  the  claimants'  pretensions. 
Whatever  may  have  been  the  impressions  and  exclamations  and  ob- 
servations of  those  aboard  the  ship,  the  weight  of  evidence  is  against 
the  proposition  that  the  ship  was  moved  astern.  She  may  have  swung 
a  point  or  two.     If  the  ship  had  been  moving  astern,  it  is  against  rea- 
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Bon  that  ibe  ebain  shonld  have  broken,  as  the  resistance  onght  to 
have  lessened  with  such  stern  movement.  The  movement  of  the 
water  from  the  backing  of  the  propellers,  the  wishes  and  hopes  of 
the  observers,  and  the  possible  swinging  of  the  ship,  caused  the  de- 
oeption  as  to  the  movement  of  the  ship.  The  fact  that  the  hawser 
attached  to  a  1,300-pound  anchor  on  the  starboard  quarter  did  not 
slacken,  but  remained  taut,  (and  nobody  claims  that  anj  slack  was 
taken  in  on  this  hawser,)  shows,  with  tolerable  clearness,  that  the  ship 
was  not  moved  astern  at  the  time  the  Buckley  chain  parted.  Of 
course,  if  the  vessel  was  not  moved  astern,  she  did  not  when  the  chain 
parted  sag  down  (?)  into  shoaler  water;  and  from  the  evidence  it  is 
impossible  to  say  that  if  the  chain  had  not  parted  that  the  ship  could 
have  been  or  would  have  been  floated  at  that  high  tide.  The  con- 
clusion that  I  reach  from  the  whole  case  is  that  no  power  less  than 
that  with  which  the  ship  run  agronnd  could  or  would  have  hauled  the 
ship  off,  until  she  was  materially  lightered  of  cargo.  The  parting  of 
the  chain  was  an  accident,  and,  if  disastrous  results  Sowed  from  it, 
(which  I  am  not  prepared  to  say,)  it  does  not  seem  that  the  libelants 
should  be  held  responsible. 

3.  At  the  time  Buckley's  anchor  was  carried  out  it  is  shown  that 
it  would  have  been  very  difficult,  if  not  impossible,  to  have  carried 
out  the  ship's  anchor.  The  ship's  chain  might  have  been  then  taken. 
But  as  no  one  then  foresaw  that  the  Buckley  chain  would  fail,  it  is 
easy  to  see  why  the  ship's  chaid  was  not  used.  That  the  ship's 
anchor  was  not  sooner  carried  out  after  the  Buckley  chain  parted, 
and  the  sea  moderated,  so  that  the  wrecking  schooners  could  come 
along-side,  seems  to  be  owing  to  the  fact  that  the  libelants  had  set- 
tled on  what  appears,  under  the  evidence,  to  have  been  the  correct 
view  of  the  case,  to-wit,  that  the  ship  had  to  be  matCTially  lightered 
of  cargo  before  she  could  be  got  off.  According  to  the  admitted 
facts  in  the  case,  (see  seventh  article  of  libel,)  the  ship's  anchor  was 
carried  out  on  Tuesday,  (the  weather  having  moderated,)  and  when 
the  tide  rose,  heavy  strains  were  hove  on  it,  the  steamers  Laurel  and 
Blake  tugging  at  the  same  time,  but  nothing  came  of  it.  It  is  dif- 
ficult to  see  why  the  libelants  should  be  blamed  for  not  sooner  carry- 
ing out  this  anchor  when  so  little  resulted  when  it  was  carried  out. 
It  was  proper  to  make  the  effort,  and,  if  it  had  succeeded,  the  libel- 
ants would  have  been  in  serious  fault  in  not  following  Capt.  Wilde's 
suggestion  sooner.  As  it  failed,  their  judgment  seems  to  be  vindi- 
cated. 

3.  The  anchor  off  the  port  bow  to  windward  was  not  needed  as 
long  as  the  ship  was  hard  aground.  It  could  only  be  useful  as  soon 
as  the  ship  should  get  lively.  It  seems  to  have  been  got  oat  in 
time. 

4.  1  do  not  find  that  the  libelants  concealed  the  part  that  the 
United  States  steamers  took,  or  the  aid  that  they  gave ;  and  in  their 
evidence,  as  well  as  in  their  libel,  they  appear  to  give- candid  state- 


Digitized  by 


Google 


THE  ALAHO.  817 

ments  and  fall  credit.  Thej  seem  to  have  an  opinion  that  they 
would  have  got  the  ship  off  without  the  Rteamers — and  Gapt.  Bolgef 
is  unable  to  say  that  they  would  not — in  time.- 

5.  The  alleged  indifference  and  want  of  zeal  charged  against  libel- 
ants appears  to  have  originated  in  a  confnsion  as  to  the  parties  in 
the  first  consort-ship. 

6.  The  libelants  are  professional  wreckers  and  salvors.  The  dis- 
aster to  the  Alamo  was  on  a  dangerous  shoal,  far  from  port,  and  from 
other  assistance.  The  position  was  one  beyond  the  remedy  of  the 
ship's  crew  and  the  ship's  appliances,  without  outside  help,  and  was 
liable  at  any  time  to  become  exceedingly  perilous.  The  labor  and 
efforts  of  the  libelants  wefe  continuous  and  arduous,  in  good  faith, 
and  snccessfnl,  and  although  they  were  not  heroic  nor  gallant,  nor 
perilous  to  any  extent,  under  the  circumstances  of  the  time  and  place, 
and  the  occupation  of  the  libelants,  I  think  they  were  salvage  serv- 
ices, and  not  mere  work  and  labor.  And  I  understand  the  answer  to 
concede  that  the  services  were  salvage  services.  The  case  of  The 
Hesper,  18  Fed.  Bep.  698,  decided  by  me,  was  one  where  the  alleged 
salvors  were  tug-boats,  within  easy  reach  of  their  own  port,  and  they 
did  nothing  but  what  was  in  the  line  of  their  every-day  business ;  and, 
by  the  way,  their  services  were  held  to  be  salvage  services. 

As  to  the  amount  of  compensation,  I  feel  disposed  to  follow  the 
distrint  judge.  I  am  clear  that  it  ought  not  to  be  increased  over  his 
allowance,  though  libelants'  proctors  have  urgently  and  ably  presented 
the  matter  in  the  light  of  actual  service  rendered,  value  of  the  ship 
and  cargo  exposed,  peril  of  the  ship,  the  wants  of  commerce,  and  the 
previous  allowances  in  salvage  cases  in  this  district.  Libelants  worked 
from  Sunday  morning,  3  o'clock,  until  Thursday  afternoon,  5  o'clock, 
in  endeavoring  to  get  the  ship  off.  They  lightered  the  ship  of  1,515 
bales  of  cotton,  82  bales  of  hides,  198  bundles  of  green  hides,  406 
boxes  of  eggs,  121  sacks  of  grain,  35  barrels  of  oil,  and  160  tons  of 
ooal.  Of  the  cotton,  1,052  bales  were  thrown  overboard,  but  saved, — 
862  bales  by  libelants,  and  690  by  intervenors,  and  463  bales. were 
loaded  on  libelants'  vessels,  and  all  the  cotton  was  carried  to  Key 
West,  a  distance  of  60  miles.  The  bides,  eggs,  grain,  and  oil  were 
not  jettisoned,  but  were  loaded  on  libelants'  vessels,  and  carried  to 
Key  West.  Two  nights  were  spent  in  throwing  over  coal.  The  ad- 
mitted value  of  the  ship  and  cargo  in  the  pleadings  is  $525,000.  As 
shown  by  the  evidence,  the  value  of  the  ship  after  she  got  off — for 
she  was  not  injured  to  any  extent — was  $400,000.  Mr.  Mallory,  one 
of  her  owners,  says  the  cargo  was  worth  from  $100,000  to  $150,000, 
BO  that  the  value  of  the  cargo  saved  was  not  much  short  of  $100,000. 
Three  and  one-halt  per  cent,  on  $600,000  would  be  $17,500,  and  I 
think  about  that  sum — $18,000 — is  a  fair  allowance  to  libelants,  and 
against  owners,  under  all  the  circumstances  of  this  case. 

The  district  judge  allowed  4|-  per  cent,  on  $400,000,  making  $18,- 
000,  and  I  afGrm  his  finding. 


Digitized  by 


Google 


318  FEDERAL  BEPOUTEB. 

The  allowance  to  the  intervenora  for  salved  jettisoned  oargo  was 
on  the  basis  of  33^  pel  cent,  on  the  value  of  property  saved,  and 
seems  just  and  proper. 


Thb  Eboma.* 

Fby  and  another  r.  The  Eboha.     (BhiBT  and  others,  Intervenors.) 

{Gireuit  Court,  E.  D.  Ttxat.    1686.) 

Salvage — Breach  of  Coktract  by  Vessei,. 

A  vesgel,  by  breach  of  her  contract  with  another  vessel,  having  contribnted 
to  put  the  latter  vessel  in  danger  and  peril,  cannot  and  ought  not  to  be  com- 
pensated for  services,  altbougn  otherwise  salvage  services  rendered  in  aiding 
to  rescue  her. 

Admiralty  Appeal. 
Wheeler  dk  Rhodes,  for  libelants. 
BaUAnger,_  Mott  d  Terry,  for  intervenors. 
Waul  db  Walker,  for  claimants. 

Fabdeb,  J.  On  January  2, 1885,  libelants*  tag  Continental,  nnder 
contract,  undertook  to  tow  the  bark  Erona  from  the  wharf  at  Galves- 
ton outside  and  over  the  bar,  preparatory  to  completing  the  latter's 
cargo  for  the  voyage.  After  towing  her  out  into  the  harbor  t<?  Bolivar 
roads,  inside  the  bar,  and  although  there  was  plenty  of  time  and  tide, 
the  tug  cast  off  the  hawser  of  the  bark,  and  left  her  there,  witb  direc- 
tions  to  anchor,  while  the  tug  went  off  to  tow  another  ship  over  the 
bar,  the  Eong  Sevier,  which  it  is  alleged  was  first  at  the  bar,  and, 
according  to  custom,  first  entitled  to  go  to  sea.  After  towing  over 
the  Eong  Sevier  there  was  no  time  to  itake  oat  the  Erona,  nor  any 
offer  or  effort  to  do  so.  The  Erona  anchored  in  Bolivar  roads,  with 
the  starboard  anchor  in  about  five  fathoms  of  water,  and  remained 
there  that  night,  and  until  the  fifteenth  of  January,  because  during 
that  period  the  weather  and  state  of  water  on  Galveston  bar  was 
such  that  she  could  not  be  towed  out,  and  during  all  this  time  she 
rode  with  but  the  starboard  anchor. 

On  the  night  of  the  15th,  while  the  master  and  crew  were  below, 
and  the  watch,  if  any,  negligent,  she  dragged  her  anchor  over  a 
mile,  and  went  ashore,  in  some  unaccountable  way,  head  on.  Some 
time  after  she  struck,  and  before  she  settled  in  the  sand,  the  port 
anchor  was  let  go.  On  the  morning  of  the  16th,  with  a  strong  north- 
west wind,  (28  miles  per  hour,)  and  the  mercury  below  freezing  point, 
the  Erona,  then  drawing  13  feet  forward,  and  13  feet  5  inches  aft,  was 
aground  in  about  10  feet  of  water,  and  with  2  feet  of  sand  all  around 

'  Beported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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her,  on  the  south-east  sbore  of  Galveston  harbor,  near  the  end  of  the 
south  jetty,  about  four  miles  from  the  quarantine  station,  headed  b. 
E.,  with  a  starboard  anchor  out,  with  45  fathoms  of  chain  abreast 
and  astern,  at  an  angle  of  45  deg.,  with  the  side  of  the  ship  and  the 
port  anchor  oat,  with  about  5  fathoms  of  chain,  the  same  running  over 
to  starboard,  and  perhaps  under  the  ship's  forefoot,  and  she  was 
flying  a  hybrid  signal,  which  was  susceptible  of  being  taken  either 
as  a  signal  for  a  pilot,  or  as  a  signal  of  distress. 

The  tug  Continental,  drawing  eight  and  a  half  feet,  and  lying  at 
Galveston  wharf,  took  it  for  the  latter,  and  steamed  down' to  offer  as- 
sistance. On  coming  near  the  Krona  she  thumped  and  bumped  bo,  - 
according  to  the  master's  evidence,  that  she  could  do  nothing  but 
communicate  with  the  Krona  by  hallooing,  and  then  she  steamed 
back  to  the  wharf  for  a  yawl-boat.  At  the  wharf  she  took  libelant 
Heffron  and  three  men,  and,  with  a  20-foot  yawl,  went  back  to  the 
Erona.  Heffron  and  three  men  got  aboard  by  using  the  yawl,  and 
then,  by  consent  of  the  master  and  the  aid  of  the  Continental,  run 
out  a  kedge-anchor  about  80  fathoms  astern  of  the  Krona,  to  hold  her 
from  going  further  ashore,  or  over  onto  her  port  anchor.  The  chain 
to  this  anchor  led  to  the  starboard  quarter  of  the  Erona.  Follow- 
ing this,  Heffron  got  out  a  hawser  from  the  port  quarter  of  the  Krona 
to  the  Contin^tal,  and  the  Continental  tried  to  pull  the  bark  astern, 
while  the  crew  of  the  Krona,  by  means  of  a  luff  tackle  and  the  ship's 
capstan,  hove  in  on  the  kedge-anchor. 

There  is  a  dispute,  under  the  evidence,  as  to  whether  this  resulted 
in  pulling  the  ship  astern  through  the  quicksand.  Heffron  says  it 
did  about  25  feet,  and  that,  by  such  moving  astern,  he  was  able  to 
get  up  the  port  anchor,  which  was  endangering  the  ship.  Anyhow, 
the  port  anchor  was  taken  in ;  and,  whether  the  chain  attached  to 
this  anchor  run  under  the  forefoot  or  not,  it  was  well  to  have  it  in, 
as  the  ship  seemed  to  have  the  dangerous  faculty  of  dragging  her  an- 
chors, and  drifting  head  on,  though  carrying  no  sail.  This  service 
of  the  Continental  and  Heffron  ended  the  day's  work  in  the  way  of 
salvage,  and  the  Continental  returned  to  her  wharf. 

The  evidence  shows  that  for  the  latitude  the  weather  was  extremely 
cold ;  and  the  services  rendered  were  accompanied  with  this  hardship. 
One  man,  James  Willett,  shows  that  his  feet  were  frost-bitten. 

The  Krona  remained  over  night  of  the  16th  substantially  as  left  by 
the  Continental,  though  the  master  of  the  Krona  says  the  wind  fell 
off,  and  that  the  kedge-anchor  put  out  astern  was  of  no  use  to  hold 
the  ship  in  position,  and  the  hawser  had  to  be  slackened,  as  the  ship 
was  rolling  a  little.  On  the  morning  of  the  17th,  the  wind  had  mod- 
erated, shifting  to  the  north,  and  the  water  was  smoother.  About 
half  past  7,  Heffron  went  aboard  the  Krona  from  the  Continental, 
which  passed  along,  towing  the  lighter  Reliable  outside.  Soon  after, 
the  steam-lighter  Bnckthome,  bringing  a  pilot,  came  along-side,  and 
made  fast  on  the  starboard  side.     The  master  of  the  Krona,  declin- 
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ing  all  offers  of  assistance  until  be  could  have  a  contract,  took  a  pilot- 
boat,  and,  from  tbat,  tbe  tug  Estelle,  about  8 :  30  a.  m.,  to  go  to  town, 
leaving  the  mate  in  charge,  with  instruotiona  not  to  allow  any  one  to 
touch  ship  or  cargo  until  he  came  back.  The  morning  was  passed 
aboard  the  Erona  in  talking  and  waiting.  About  noon  the  Conti- 
uental  arrived,  and  made  fast  to  the  Buokthorne.  The  flood-tide  com- 
menced running  about  the  same  hoar.  As  the  tide  rose  the  chances 
of  getting  the  ship  oS  improved,  and  the  officers  and  men  of  the 
Euckthorne  and  Continental  importuned  the  mate  to  give  them  leave 
to  pull  the  ship  off.  Tbe  mate  refused,  because  of  the  captain's  or- 
.  ders,  and  then  Pilot  Dronet  assumed  command,  and,  under  his  di- 
rections, in  about  one  hour  and  a»  half,  tbe  Buckthome  and  Conti- 
nental succeeded  in  getting  tbe  Erona  off,  and  into  deep  water.  In 
the  mean  time  the  master  of  tbe  Erona  had  made  a  bargain  with  the 
owners  or  agents  of  the  Buokthorne  to  take  tbe  Erona  off;  if  it  could 
be  done  without  lightering,  for  $250;  and,  if  lightering  should  be  re- 
quired, an  additional  charge  of  $2  per' ton  for  lightered  cargo. 

The  Erona  was  apparently  uninjured;  but  in  fact  her  tiller  was 
broken  off  close  to  the  rudder  head,  the  false  keel  was  partly  torn 
away,  and  tbe  copper  was  also  partly  torn  off.  The  ship  and  cargo 
of  oil-cake  were  worth  $14,000.  The  Continental  suffered  some  in- 
jury from  the  thumping  received  on  the  16th.  Her  steam-pipe  was 
sprung,  and  the  joint  started  so  that  steam  leaked, 'and  the  con- 
denser pipe  was  broken  loose,  causing  a  water  leak.  The  owner, 
Heffron,  swears  to  an  estimate  of  this  damage  at  $450,  and  to  the 
value  of  the  tug  at  $15,000. 

Fry  &  Heffron,  owners  of  the  Continental,  libeled  the  Krona  on  be- 
half of  themselves  and  the  crew,  demanding  compensation  for  salvage 
services.  In  their  libel  they  exaggerate  the  services  of  the  Conti- 
nental and  crew,  and  also  the  danger  and  peril  of  the  Erona,  and 
say  nothing  of  the  towage  contract,  nor  how  the  Krona  came  to  be  "in 
Bolivar  roads,  then  waiting  to  be  towed  outside,"  and  they  are  equally 
silent  as  to  the  assistance  rendered  by  the  Buckthome. 

Irvine  &  Beissner,  owners  of  tbe  lighter  Buckthome  and  the  Es- 
telle, also  libel  the  Krona  for  salvage.  They  claim  $2,500  for  the 
Buckthome  and  $25  for  the  Estelle;  the  latter  for  carrying  the  mas- 
ter of  the  Krona  to  town.  In  their  libel  they  exaggerate  the  danger 
and  peril  of  the  Erona;  magnify  the  services  of  the  Buckthome; 
barely  admit  that  the  Continental  was  there,  but  insist  that  she  ren- 
dered no  services;  and  are  silent  as  to  the  now  admitted  contract  to 
take  the  Krona  off  for  $250,  and  $2  per  ton  for  lighterage. 

John  Fry,  master,  Pat  Riley,  engineer,  John  Eiley,  fireman,  George 
Nelson  and  Tom  Green,  seamen,  of  tbe  crew  of  tbe  Continental,  and 
James  Willett,  Joe  Eobinson,  and  Thomas  Brown,  seamen  and  vol- 
unteers, intorvene  in  the  case,  and,  alleging  their  services  on  board 
tbe  Continental,  reiterate  and  indorse  the  averments  in  the  libel  of 
Fry  &  Heffron,  owners,  and  ask  compensation. 


Digitized  by 


Google 


THE  KRONA.  821 

I  have  read  the  ToluminouB  evidenee  in  the  Tecord,  and  have  care- 
fally  considered  it.  .  The  position  of  the  Erona  on  the  morning  of 
January  16,  1885,  vras  undoubtedly  one  of  danger  and  peril.  She 
vas  helpless,  so  far  as  her  own  resources  were  concerned,  and,  in  the 
most  disagreeable  and  boisterous  month  in  the  year  in  Galveston  bay, 
was  entirely  dependent  upon  outside  help  or  moderate  weather  for 
safety.  It  is  true  th«t,  wind  and  weather  permitting,  she  might  have 
lightered  cargo,  and  then  in  time  have  been  worked  off  with  her  own 
crew  and  appliances.  £ut  at  that  time  and  place  no  prudent  master 
would  have  been  justified  in  taking  the  risk  to  both  ship  and  cargo. 

The  services  rendered  by  the  Continental  and  her  crew,  with  Heffron 
and  the  volunteers,  on  the  16th,  in  running  a  stern  anchor,  and  in 
getting  in  the  port  anchor,  were  valuable  services,  and,  it  would  seem, 
secured  the  Erona  fron^  working  further  ashore,  and  diminished  the 
risk  of  her  riding  her  own  anchor.  In  the  rendition  of  these  services, 
the  crew  of  the  >Erona  undoubtedly  aided ;  but  I  think  it  clear  that 
they  could  not,  unaided,  have  got  out  the  stem  anchor.  In  the  light 
of  the  evidence  the  services  were  sucoessfnl  and  useful. 

The  services  rendered  on  the  next  day  (the  17th)  by  the  Buok- 
thome  and  the  Continental  were  undoubtedly  beneficial  and  snooess- 
fnl  in  relieving  the  Erona  and  her  cargo  from  their  perilous  posi- 
tion, and  I  conclude  they  are  entitled  to  rank  as  salvage  services  of 
a  low  grade.  The  services  rendered  were  in  the  usual  line  of  serv- 
ice of  both  tugs,  and  were  not  accompanied  with  risk  or  peril ;  in  fact, 
the  owners  of  the  Buckthorne  had  contracted,  as  in  their  usual  line, 
to  render  the  service.  But  it  must  be  remembered  that  the  Erona 
was  a  sailing  vessel  only,  two  feet  in  the  sand,  head  on,  wind  astern, 
master  ashore,  mate  incompetent,  and  that  these  services  were  largely 
the  continuance  of  the  services  of  tbe  previous  day.  Pilot  Dronet, 
however,  who  has  been  mentioned  herein,  seems  to  me  to  be  as  much 
entitled  to  credit  as  either  of  the  tugs. 

The  allowance  of  salvage  to  the  Continental  and  her  owners  is 
strenuously  resisted  on  the  ground  that  it  was  through  the  violation 
of  the  towing  contract,  and  the  bad  faith  of  the  master  and  owners 
of  the  Continental,  that  the  Erona  was  placed  in  peril.  Under  the 
evidence,  it  seems  clear  that  the  master  of  the  Continental  had  con- 
tracted to  tow  the  Erona  outside;  that  he  entered  upon  the  towage, 
towed  the  vessel  down  to  Bolivar  roads,  and  there  left  her ;  that  he 
could  have  carried  out  his  contract,  but  chose  to  abandon  the  Erona, 
to  take  out  another  ship  to  which  he  thought  he  ought  to  give  prefer- 
ence under  an  alleged  custom.  It  is  not  denied  that  Heffron,  one  of 
the  owners  of  the  Continental,  told  the  master  of  the  Erona  that  his 
should  be  the  first  vessel  taken  out,  and  Pilot  Luth  says  that  the 
master  told  him  so  in  the  presence  of  Heffron  &  Fry,  and  there  is  no 
pretense  that  either  told  the  master  that  there  was  another  ship  to 
go  out  first.  Tbe  alleged  custom  to  take  across  the  bar  the  first  ves- 
sel arriving  in  the  roads  is  not  proved;  the  evidence  is  against  it. 
v.28F.no.5— 21 
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Nor  is  it  shown  that  the  master  of  the  Erooa  eonseoied  to  be  left  in 
the  roads ;  nor  that  the  pilot,  Lath,  ordered  that  the  Erona  shonld 
be  left  in  the  roads.  The  faot  is,  nnder  the  evidence,  that  the  Conti- 
nental nndertook  more  bnsiness  that  day  than  she  ooold  do,  and  it 
therefore  saited  her  purposes  to  break  her  contract  with  the  Krona, 
and  leave  her  in  the  roads  until  a  more  convenient  season.  This 
breach  of  contract  oontribnted,  with  the  incapacity  or  overconfidenee 
and  negligence  of  the  officers  and  crew  of  the  Erona,  to  send  her 
ashore,  beyond  her  own  power  to  help  herself  off.  The  Continental 
having,  by  her  breach  of  contract,  contributed  to  place  the  Erona  in 
danger  and  peril,  cannot  and  ought  not  to  be  compensated  for  serv- 
ices, albeit  otherwise  salvage  services,  in  aiding  to  rescue  her. 

The  contract  made  with  the  owners  of  the  Buckthome  for  the  senr- 
ices  rendered  by  her  in  relieving  the  Erona  was  fair  and  reasonable, 
and  without  fraud  or  mistake,  and  was  therefore  a  binding  oontraot. 
See  The  Delambre,  9  Fed.  Bep.  775. 

The  evidence  shows  that  James  Willett,  one  of  the  volunteers,  bad 
his  feet  frost-bitten,  and  that  circnmstanoe  should  give  him  an  extra 
allowance  as  salvage.  See  The  Cyclone,  16  Fed.  Bep.  486.  The 
district  judge  allowed  him  |100.  This  amount,  nnder  the  circum- 
stances of  the  case,  is  rather  liberal ;  but,  as  it  is  on  a  basis  of  $50 
to  each  volunteer,  (which  basis,  and  allowances  thereunder,  this  court, 
on  this  appeal,  cannot  reduce,)  I  am  indisposed  to  reduce  it. 

The  claimant  only  has  appealed  from  the  judgment  of  the  district 
oobrt,  and,  as  the  allowances  for  salvage  were  not  made  in  a  bulk 
sum,  to  be  distributed,  but  were  made  on  the  individual  libels,  in  a 
specific  sum  to  each  libelant,  I  have  doubt  as  to  whether  there  is  any 
appeal  from  the  judgments  in  favor  of  Capt.  Fry,  master  of  the  Con- 
tinental, $25 ;  Isaac  Heffron,  $50;  Joseph  Bobinson,  $50;  Thomas 
Brown,  $50;  Pat  Biley,  $25 ;  John  Biley,  $25 ;  George  Nelson,  $25 ; 
and  Thomas  Green,  $25.  The  gross  amount  of  these  judgments  is 
$276,  but  no  one  of  them,  by  itself,  is  for  an  appealable  amount. 

Ordinarily,  in  adjudging  salvage  compensation,  the  claimants  are 
required  to  pay  costs.  I  make  an  exception  in  this  case,  because  one 
libel  is  dismissed  entirely,  and  in  another  the  amount  allowed  by  the 
district  court  is  reduced,  but  principally  because  in  both  the  libels  of 
Fry  &  Heffron  and  of  Irvine  &  Beissner  facts  material  to  their  cases, 
and  fully  within  their  knowledge,  and  most  essential  for  the  court  to 
know,  were  suppressed.    Suppreaaio  vert,  euggestio  falsi. 
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Thb  Sabos. 
!  Oliteb  &  BoBBBTS  WiBH  Go.,  Limited,  and  another  v.  Thb  Jason. 

I  {Dutriet  Court,  D.  Maryland.    April  14. 1886.) 

I    ■ 

1.  Ships  aito  Shipping— Disabled  Stkambr  Rbtubnins  to  Pout  fob  Repaibs 

— RKSFOirnBILITT  FOB  Dbtention. 

The  J»Bon,  &  Dutch  gteam-ship,  sailed  from  Amsterdam  for  Baltimore  on 
seTenteenth  November,  1888.  Being  disabled  by  accident  to  her  machinery, 
she  put  back,  and  was  detained  at  Amsterdam  until  eighteenth  March,  18&. 
Dunne  the  repairs  the  cargo  was  not  discharged.  One  shipper  hail  on  board 
300  bales  of  beans,  a  perishable  article,  which  by  the  detention  were  damaged. 
Upon  return  of  the  steam-ship  to  Amsterdam  the  shipper  of  the  beans  notiiled 
the  agents  of  the  steamer  that  they  ought  to  be  forwarded  at  once.  The  reply 
was  misleading,  both  as  to  the  time  the  ship  would  be  detained  for  repairs, 
and  as  to  the  difficulty  of  discharging  the  beans.  Meld  that,  the  beans  being 
known  to  be  perishable,  the  ship  was  liable  for  loss  by  the  deterioration  and 
decay  resalting  from  their  having  been  kept  bo  long  in  the  hold  of  the  ship. 
a.  Sake— Cabb  of  Caboo. 

Another  shipper  had  on  board  300  tons  of  steel-wire  rods.  Upon  arrival 
they  were  found  to  be  rusted  to  an  extent  which  caused  the  owner  an  in- 
creased expense  of  three  dollars  per  ton  in  manufacturing  them  into  wire. 
No  notice  was  given  to  the  owner  of  the  iron  with  regard  to  the  detention. 
Bdd.  upon  the  proof,  that  it  was  impossible  to  have  transhipped  and  for- 
warded the  wire  rods  to  Baltimore,  except  at  an  expense  for  freight  which, 
under  the  circumstances,  would  have  been  unreasonable:  and  that  the  cost  of 
discharging  them  from  the  ship,  and  storing  on  shore  during  the  repairs,  would 
have  been  so  great  that  a  prudent  owner  would  have  risked  the  rusting  on 
boarc^ rather  than  have  incurred  the  expense  of  discharging,  storing,  and  re- 
shipping.  Held,  that  the  delay  was  not  the  fault  of  the  ship-owners,  and  that 
the  owner  of  the  wire  rods  had  not  been  prejudiced  bythewantof  notice,  nor 
by  the  manner  in  which  the  rods  had  been  cared  for  during  the  detention. 

In  Admiralty.    Libel  for  damage  to  cargo. 

Cowen  d  Cross,  for  libelant. 

T.  W.  Hall,  for  petitioner. 

T.  B.  Clendenin,  for  respondent. 

MoBBis,  J.  These  suits  are  institated  by  the  owners  of  two  ship- 
ments of  goods  shipped  on  the  steam-ship  Jason,  to  be  transported 
from  Amsterdam  to  Baltimore.  The  Jason,  sailing  under  the  Dutch 
flag,  and  owned  in  the  port  of  Amsterdam,  had  been  running  at  reg- 
ular intervals  to  the  port  of  Baltimore  under  the  control  of  the  Nether- 
lands American  Steam  Navigation  Company,  a  Dutch  corporation. 
She  sailed  on  this  voyage  on  the  seventeenth  November,  1883. 
Three  days  afterwards,  in  the  En^ish  channel,  she  broke  the  slide- 
valve  of  her  low-pressure  engine,  and  went  into  Dartmouth,  where 
she  had  it  repaired,  and  sailed  on  the  22d.  She  continued  on  her 
voyage  until  the  27th,  when,  being  about  1,000  miles  from  Amster- 
dam, and  having  accomplished  only  about  one-third  of  her  voyage, 
and  while  laboring  in  a  heavy  sea,  the  crank-shaft  of  the  high-pressure 
engine  broke,  in  consequence  of  which,  before  the  engine  could  be 
stopped,  the  high-pressure  cylinder  cover  was  broken  in  pieces,  the 
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engine  foundation  was  shattered,  and  the  high-pressare  piston  wa 
broken  and  bent.  The  steamer  was  then  disabled  from  proceedin 
on  her  voyage,  and  the  engine  having  been  constructed  at  Amsterdaa 
about  two  years  before,  and  that  being  her  home  port,  the  master  d( 
termined  to  return  there  for  repairs.  Using  her  low-pressure  engine 
and  assisted  by  favoring  winds,  she  arrived  back  in  Amsterdam  abov 
December  4th,  without  further  mishap.  Upon  examination  it  wa 
found  that  the  high-pressure  engine  would  have  to  be  almost  entire! 
reconstructed.  The  work  was  pushed  with  energy,  but  it  required  i 
all  three  months  before  the  steamer  was  again  ready  for  sea;  so  tha 
she  was  detained  at  Amsterdam  until  the  eighteenth  March,  when  sh 
sailed  again  for  Baltimore,  and  arrived  on  the  twelfth  April,  1884. 

The  libelant,  the  Oliver  &  Boberts  Wire  Company,  had  on  boar 
10,347  bundles  of  steel-wire  rods,  weighing  about  321^  tons,  and  th 
petitioner,  Stellman,  had  on  board  200  bales  of  beans ;  and  for  thes 
two  shipments  bills  of  lading  had  been  issued,  at  Amsterdam,  in  nsut 
form.  The  iron  rods  were  to  pay  six  shillings  per  ton  freight,  and  th 
beans  fifteen  shillings  per  ton.  The  iron  was  worth,  in  Baltimore 
about  $30  per  ton,  and  the  beans  $700  per  ton.  Upon  arrival  i 
Baltimore  the  iron  rods  were  found  to  be  damaged  by  rust,  beyon 
the  rust  of  an  ordinary  voyage,  to  an  extent  which  caused  the  wii 
company  an  increased  expense  in  manufacturing  them  into  win 
which  they  estimate  at  three  dollars  per  ton.  The  beans  were  lande 
in  other  bags  than  those  in  which  they  had  been  shipped,  and  ha 
ceased  to  be  merchantable.  They  emitted  an  offensive  ^mell,  wei 
all  more  or  less  discolored  and  mouldy,  and  in  considerable  pai 
rotted.  The  owner  of  the  beans  paid  the  freight,  and  had  them  prop 
erly  oared  for;  but  about  one-fourth  proved  worthless  for  any  pui 
pose,  and  the  remainder  were  disposed  of  with  difiSculty.  The  owner 
of  these  two  shipments  are  now  proceeding  to  recover  from  the  sbi 
the  losses  they  have  sustained  by  reason  of  the  deterioration  of  thei 
goods,  and  the  delay  in  delivering  them. 

There  is  nothing  in  the  testimony  that  tends  in  any  way  to  sho^ 
that  the  Jason  was  unseawprthy  when  she  first  sailed,  nor  that  th 
master  was  not  justified  in  putting  back  to  Amsterdam  as  a  prope 
port  in  which  to  repair  the  accident  to  the  steamer's  engine.  It  wa 
not  the  nearest  port,  but  it  was  the  place  in  which  the  engine  ha 
been  recently  constructed,  and  where,  presumably,  it  could  be  speed 
ily  and  properly  repaired,  under  the  direct  supervision  of  the  own 
ers.  Nothing  that  happened  to  the  date  of  the  steamer's  return  t 
the  port  of  Amsterdam  appears  to  have  been  the  result  of  anythin 
but  perils  of  the  sea,  excepted  in  the  bills  of  lading,  and  the  right  c 
the  shippers  to  recover  in  this  action  must  be  based  upon  some  nef 
lect  of  duty  on  the  part  of  the  owners  of  the  steamer  after  her  retar 
to  Amsterdam  for  repairs.  During  the  repairs  the  cargo  was  nc 
disc  hailed,  but  all  remained  on  board,  except  a  portion  which  wa 
removed  from  the  after-hold  to  get  to  the  tunnel  shaft. 
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The  libelants  put  their  claim  upon  two  grounda :  (1)  That  the  own- 
ers were  bound  to  tranship  and  forward  the  goods  to  their  destination 
in  another  vessel,  as  soon  as  the  Jason  returned,  and  it  was  found 
that  she  would  be  three  months  detained  for  repairs;  (2)  that,  even' 
if  the  owners  were  at  liberty  to  retain  the  goods  for  such  a  period  in  . 
order  to  earn  freight  bj  completing  the  voyage,  it  was  their  dnty  to 
take  such  reasonable  precautions  as  would  prevent  the  goods  being 
injured  by  the  delay. 

On  behalf  of  the  ship-owners  it  is  contended  that  their  rights  and 
duties  are  to  be  determined  by  the  law  of  Holland,  and,  for  the  pur- 
pose of  proving  the  law  of  that  country,  it  has  been  agreed  that  cer- 
tain sections  of  a  printed  publication  called  the  "Commercial  Code 
of  the  Netherlands"  shall  be  taken  as  proof  of  the  law,  which  is  as 
follows : 

"Sec.  478.  When,  during  the  voyage,  the  master  is  compelled  to  have  the 
ship  repaired,  the  freighter  or  shipper  must  await  the  completion  of  tlie  In-' 
pairs;  or,  if  he  prefers  it,  unload  the  cargo,  and  take  charge  thereof,  against, 
payment  of  the  full  freight  and  the  general  average  due,  and  subject  to  the. 
stipulations  contained  in  the  five  hundred  and  eleventh  article.  No  freight 
is  due  by  him  during  the  repairs,  if  the  ship  is  chartered  by  the  month,  nor 
any  augmentation  of  freight,  if  she  lias  been  freighted  by  the  voyage.  If  the- 
ship  cannot  be  repaired,  the  master  is  bound  to  hire  another  vessel,  or  other 
vessels,  for  his  account,  to  convey  the  cargo  to  the  place  of  destination,  witli- 
out  being  entitled  to  claim  any  augmentation  of  freight.  If  he  has  not  been 
able  to'  procure  any  other  vessel  at  the  place,  or  neighboring  places,  the 
freight  is  only  due  to  him  in  proportion  to  the  part  of  the  voyage  alreiidy 
performed.  In  this  latter  case,  the  care  of  transporting  the  cargo  further  de- 
volves on  the  shippers,  respectively,  without  prejudice  to  the  obligation  of 
the  master,  not  only  to  acquaint  them  with  the  state  of  things,  but  also  to 
take  in  the  mean  time  the  requisite  measures  for  the  preservation  of  the  cargo. 
All,  unless  otherwise  agreed  upon  by  the  parties." 

It  is  claimed  on  behalf  of  the  ship  that  under  this  provision  of  the 
Netherlands  Commercial  Code  her  owners  had  a  right  to  retain  the 
cargo  until  the  ship  was  repaired,  in  order  to  earn  the  freight.  The 
libelants  contend  that,-  as  the  port  of  Baltimore  was  the  place  of  the< 
performance  of  the  contract  of  carriage,  the  American  law  is  to  be 
applied,  and  that  by  it  the  duty  of  the  ship-owner  was  to  send  the 
goods  forward  if  he  could  not  repair  his  own  vessel  in  a  reasonable' 
time,  provided  another  vessel  ooald  be  had  in  Amsterdam,  or  any 
contiguous  port;  in  which  event  he  would  be  entitled  to  charge  the 
goods  with  any  increased  freight.  The  Maggie  Hammond,  9  Wall. 
458. 

With  respect  to  the  shipment  of  beans,  I  think  facts  are  proven 
which  affect  the  liability  of  the  ship  quite  independently  of  either  the 
law  of  the  United  States  or  of  the  Netherlands  with  regard  to  the  duty 
of  transhipment.  The  beans  were  perishable,  and  were  also  an  ar- 
ticle of  merchandise  which  depended  for  value  very  mneh  upon  their 
arriving  at  their  destination  within  the  season  of  the  year  when  there 
is  demand  for  them.    Being  perishable,  by  every  maritime  code  it 
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was  the  daty  of  the  ship-owner  or  master  to  take  proper  and  reasoi 
able  precaotions  for  their  preservation ;  and,  being  an  article  depenc 
ent  for  value  upon  seasons  of  the  jear,  it  was  their  especial  duty  nc 
to  mislead  the  shipper  with  regard  to  their  probable  arrival  at  thei 
destination.  I  think  that  facts  about  which  there  is  no  oontrovers 
show  that  in  both  these  respects  the  ship-owners  failed  in  their  dut^ 
to  the  detriment  of  the  owner  of  the  beans. 

The  master  of  the  Jason  states  in  his  testimony  that  when  th 

steam-ship  arrived  back  at  Amsterdam,  and  a  full  survey  was  mad( 

it  was  then  ascertained  and  known  to  the  owners  how  long  the  repaii 

would  take.     About  this  time  the  ship-owners  wrote  a  letter,  date 

December  10, 1883,  to  the  shipper  of  the  beans,  at  Buda-Festh,  notify 

ing  him  that  the  Jason  had  been  disabled  at  sea,  and  had  returne 

to  port  for  repairs,  and  informing  him  that  the  repairs  would  dela 

the  steamer  at  Amsterdam  until  t/anuary,  and  that  probably  the  voj 

^1  age  would  be  resumed  about  the  middle  of  January.     The  answer  c 

t-  the  shipper  was  dated  December  12th,  in  which  he  complains  of  th 

f  hardship  of  having  the  beans  remain  in  Amsterdam  three  or  fou 

i  weeks  longer,  calls  attention  to  the  fact  that  the  beans  might  be  on 

*  of  season  on  arrival  at  their  destination,  and  claims  that  they  ougb 

to  be  at  once  transhipped,  and  sent  forward  by  another  vessel.     Th 

reply  of  the  ship-owners  on  December  18th  states  that  they  would  b 

glad  to  discharge  the  beans,  and  forward  them,  but  that  they  wei 

so  stowed,  in  the  lowest  part  of  the  ship,  that  they  could  not  b 

taken  out  without  discharging  almost  all  of  the  cargo.    In  makin 

this  statement  with  regard  to  the  location  of  the  beans  the  writer  c 

the  letter  appears  to  have  been  mistaken.     The  testimony  of  th 

stevedore,  taken  by  the  ship-owners  in  Amsterdam,  and  also  the  testi 

mony  of  the  master,  shows  that  the  beans  were  stowed  in  the  forwar 

part  of  the  after  between-decks,  where  it  could  not  have  been  diffieul 

to  get  at  them. 

It  appears,  therefore,  that  there  was  misleading  information  given 
both  with  regard  to  the  length  of  time  the  vessel  would  be  detaine 
at  Amsterdam,  and  with  regard  to  the  difficulty  of  relanding  the  beant 
If  the  owner  of  the -beans  had  received  correct  information,  he  ooul 
have  insisted  upon  having  his  goods  by  tendering  payment  of  whal 
ever  sum  by  law  he  was  chargeable  with,  and  could  either  have  sol 
them  in  Holland,  or  have  had  them  forwarded  to  Baltimore,  as  h 
thought  best.  It  is  not  rea&onable  to  suppose  that  be  would  hav 
allowed  the  beans  to  have  remained  for  three  months  stowed  in  th 
ship,  subject  to  the  great  risk  of  decay,  and  with  the  certainty  tha 
the  season  for  the  sale  of  them  would  be  nearly  over  when  they  Snail 
reached  their  destination.  Then,  looking  to  the  duty  resting  upoi 
the  ship-owners  to  take  proper  care  for  the  preservation  of  the  oars 
of  which  they  retained  possession,  it  was  not  proper  care  of  a  perish 
able  article  to  keep  it  for  such  a  length  of  time  confined  in  an  iro 
ship.    It  could  hardly  escape  the  very  result  which  did  happer 
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namely,  that  the  want  of  ventilation  and  the  dampness  of  the  hold 
daring  so  long  a  time  set  ap  a  fermentation  which  was  very  injnrions. 
It  was  a  misleading  notifioation  to  inform  the  shipper  that  the  vesBel 
wonld  probably  resume  her  voyage  about  the  middle  of  January, 
when  in  fact  the  owners  had  reason  to  know  that  she  eould  not  get 
away  for  a  mnch  longer  period.  This  erroneous  notification  naturally 
prevented  the  owner  from  attempting  to  preserve  the  beans  from  the 
decay  which  was  going  on  from  month  to  month,  and  also  from  at- 
tempting to  forward  the  beans  during  the  selling  season. 

I  hold,  therefore,  that  the  ship-owners  are  liable  for  the  injury  to 
'the  beans,  nnder  the  general  maritime  law  governing  the  duty  of 
masters  and  ship-owners  in  respect  to  the  care  and  protection  of  per- 
ishable cargo  while  in  their  possession,  and  that  nothing  to  the  con- 
trary appears  in  those  rules  of  the  Commercial  Code  of  Holland  whioh 
have  been  proved. 

It  is  suggested  thai  the  libelant  must  fail  because  there  is  no  evi- 
dence to  show  that  the  beans  were  sound  when  shipped,  they  being 
then  packed  in  bags,  and  not  examined,  and  being  described  in  the 
bill  of  lading  simply  as  in  apparent  good  order.  But  the  bill  of  lad- 
ing itself  makes  a  prima  facie  case,  and  there  has  been  no  testimony 
offered  on  behalf  of  the  ship-owners  sufficient  to  shift  the  burden  of 
proof.  Indeed,  all  the  evidence  offered  on  their  behalf  goes  to  estab- 
lish the  existence  of  those  very  conditions  which  would  cause  the  in- 
jury to  the  beans  which  they  exhibited  when  they  arrived.  No  ex- 
planation is  offered  of  the  circumstance  that  they  had  been  rebagged 
in  American  bags,  and  the  inference  is  very  strong  that  the  old  bags 
had  rotted  off,  and  the  beans  had  been  shoveled  up  and  rebagged 
after  arrival  at  Baltimore.  The  dirt  and  other  substances  found 
mixed  with  them  confirm  the  witnesses  who  testified  to  their  belief 
that  this  had  happened. 

The  beans  had  been  sold,  to  arrive,  for  ■  -  $1,564  55 

The  damaged  beana  sold  for  -  -      ,     -  J981  67 

Less  the  expenses  of  storage  and  handling  and  rebagging,    63  96        917  '71 

Amount  of  loss,  .--...       ^46  84 

Interest  for  two  years  to  be  added. 

With  regard  to  the  iron  rods,  the  case  is  in  essential  respects  dif- 
ferent. The  iron  was  not  perishable,  and  was  a  shipment  of  great 
bulk  and  weight,  which  was  to  be  carried  at  the  very  low  freight  of 
six  shillings  per  ton,  being  only  about  $500  for  the  whole  10,347 
bundles,  weighing  over  321  tons.  It  does  not  appear  whether  or  not 
notice  of  any  kind  was  attempted  to  be  given  by  the  agents  of  the 
vessel  to  the  owners  of  the  iron.  The  bill  of  lading  states  the  iron 
to  have  been  received  from  the' agents  of  the  vessel,  and  to  be  deliv- 
erable to  order.  The  Oliver  &  Roberts  Wire  Company  paid  for  it  in 
Pittsburgh  by  paying  a  draft  attached  to  the  bill  of  lading.  The 
manager  of  that  corporation  states  that  the  only  information  he  ever 
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Teceived  with  regard  to  the  delay  was  from  seeing  an  item  in  the  newa 
papers  reporting  that  the  Jason  had  been  disabled  at  sea,  and  hac 
put  back  to  Amsterdam. 

It  would  seem  that  ordinary  rales  of  commercial  dealing  would  re- 
quire some  notice  to  be  giv^  when  goods,  under  a  contract  of  immC' 
diate  shipment,  are  detained  in  the  port  of  departure  such  a  lengtl 
of  time ;  but,  conceding  this  to  be  so,  the  neglect  to  give  such  a  no 
tice  cannot  entail  liability  for  damage  other  than  is  shown  to  have  act 
ually  resulted  from  the  neglect.  The  evidence  adduced  on  beball 
of  the  ship-owners  shows  that  the  Jason  was  the  only  vessel  employee 
by  them  between  Amsterdam  and  Baltimore,  and  that,  during  the 
.104  days  she  was  being  repaired,  there  was  no  steamer  sailed  fron 
.Amsterdam  to  Baltimore,  and  that  they  could  obtain  no  other  steamei 
,apon  reasonable  terms.  It  is  testified  that  they  made  efforts  to  pro 
*  2  curs  such  a  steamer,  but  could  obtain  none,  either  at  Amsterdam  oi 

r  I  .elsewhere,  except  by  guarantying  a  much  higher  rate  of  freight  upon 

tl  a  full  cargo  to  Baltimore,  and  also  on  the  return  voyage  back  to  the 

•J  .continent. 

2  There  is  no  testimony  to  controvert  this,  and  the  court  mast  ao' 

•  cept  it  as  the  fact.     If,  then,  there  was  no  opportunity  of  tranship- 

^  ping  the  iron  from  Amsterdam,  what  could  the  owner  have  done  if  h< 

had  been  notified  of  the  actual  state  of  affairs?  I  have  held  with  re- 
spect to  the  beans,  which  were  perishable,  that  if  the  owner  bad  no< 
been  misled  as  to  the  possibility  of  discharging  his  perishable  goods, 
and  also  as  to  the  probable  duration  of  the  detention,  it  must  be  pre- 
sumed that,  as  a  prudent  owner,  he  would  have  reclaimed  them,  and 
sent  them  by  sOme  conveyance  to  Baltimore  from  Botterdam,  Ant- 
werp, or  elsewhere,  or  that  he  would  have  them  sold  in  some  othei 
market,  or,  at  any  rate,  he  would  have  stored  them  in  some  suitable 
place,  because,  to  keep  them  stowed  three  months  in  an  iron  ship  wac 
to  risk  their  destruction,  and  to  lose  the  season ;  but  this  is  by  nc 
means  true  with  respect  to  a  heavy  imperishable  article,  such  as  steel- 
'Wire  rods,  intended  to  be  used  only  for  manufacture.  There  is  nc 
evidence  to  prove,  and  no  inference  fairly  to  be  made,  that  the  ownen 
of  the  iron  would  have  acted  differently  if  they  had  known  all  the 
facts  as  they  existed.  Even  if  they  could  have  obtained  the  iron  fron 
.the  Jason  without  payment  of  any  freight,  they  would  have  been  a1 
the  expense  of  discharging  it,  and  at  the  expense  of  transporting  it  k 
some  other  port,  putting  it  aboard  another  vessel,  and  paying  freight 
on  it  to  the  United  States.  With  regard  to  the  rusting  of  the  iron 
if  the  owner  had  thought  that  to  keep  it  under  hatches,  on  board  th< 
ship,  was  not  the  best  place  for  it,  be  would  have  had  to  considei 
.whether  the  probability  of  some  increase  of  expense  in  removing  th< 
.rust  was  not  to  be  preferred  to  the  expense  of  unloading  and  reload 
ing,  and  the  expense  of  storing  it  in  some  drier  place,  if,  indeed,  pro 
tected  storage  for  such  a  weight  of  iron  could  have  been  found  con 
venient  to  the  ship.     There  is  no  proof  that  any  of  these  things  coulc 
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have  been  done,  or,  if  possible,  wonld  have  been  done,  by  the  owner 
of  the  iron,  if  present  in  Amsterdam. 

If  it  was  not  possible  to  hare  transhipped  and  forwarded  the  iron 
by  any  other  conveyance,  at  a  reasonable  cost;  and  if,  considering 
the  value  of  the  iron,  and  its  imperishable  character,  and  the  expense 
of  handling  it,  a  prudent  owner  would  not  have  stored  it, — then  it  is 
difficult  to  see  how  the  owner's  position  was  made  worse  by  not  hav- 
ing had  notice.  In  the  absence  of  other  evidence,  the  reasonable 
presumption  and  inference  is  that  a  prudent  owner  would  have  taken 
the  chances  of  allowing  the  iron  to  remain  on  the  vessel,  and  would 
have  8u£Fered  the  possible  additional  rust  and  the  delay,  so  that,  in  the 
end,  hb  might,  without  additional  expense,  obtain  the  advantage  of 
the  very  low  freight  which  the  owners  of  the  Jason  had  agreed  to 
take.  The  delay  not  having  been  the  fault  of  the  ship-owners,  and 
the  care  of  the  iron  having  been,  under  the  circumstances,  reasonable 
and  proper,  and  the  want  of  notice  not  having  been  shown  to  have 
prejudiced  the  owners  of  the  iron,  their  libel  must  be  dismissed. 


The  Kanawha.' 

(Dittriei  Court,  B.  D.  New  Fork.    February  17, 1886.) 

Ooi<fiTRiON — Steamer  ahd  Schoonsr — Charge  of  CoDRsi;-~Evn)ENCE. 

As  the  srbooner  M.  M.  was  approaching  New  York  harbor  on  the  night  of 
July  18.  1884,  she  was  run  Into  and  sunk,  near  the  Scotland  light-ship  by  the 
steamer  K.,  which  had  lately  left  New  York.  The  schooner's  witnesses 
testified  that  from  the  time  the  steamer's  lights  were  sighted  the  schooner's 
course  was  never  altered  until  the  collision,  and  that  her  red  light  was  con- 
tinually exhibited  to  the  approaching  steamer.  The  evidence  for  the  K. 
showed  that  the  green  Hgnt  of  the  schooner  was  first  seen  a  little  on  the 
steamer's  port  bow,  whereupon  the  latter  ported;  that  when  the  schooner's 
light  had  come  to  bear  over  the  starboard  bow  of  the  steamer  the  schooner 
ported,  and  that  this  change  of  helm  brought  her  under  the  bows  of  the  K. 
Meld,  on  the  evidence,  that  the  steamer's  acconnt  was  the  true  one;  that  the 
change  of  course  on  the  part  of  the  schooner  caused  the  collision,  for  which 
she  was  alone  responsible. 

In  Admiralty. 

This  was  the  case  of  a  collision  between  the  schooner  Mary  Mathe- 
Bon,  which  was  bound  on  a  voyage  from  the  Potomac  river  to  New 
Haven,  Connecticut,  and  the  steam-ship  Kanawha,  bound  from  New 
York  to  Newport  News,  The  collision  occurred  near  the  Scotland 
light-ship.  The  steam-ship  struck  the  schooner  on  her  port  quarter, 
sinking  her  almost  immediately,  and  causing  a  loss  of  about  |13,000, 
to  recover  which  this  action  was  brought  against  the  steam-sbip  by 
Higgins  and  others,  owners  of  the  schooner.     The  schooner  was  mak- 

iBeported  by  R.  D.  <fc  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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ing  for  the  Swash  channel,  with  the  wind  light  from  the  W.  S.  W. 
on  a  course,  according  to  her  story,  about  N.  N.  W. 

John  C,  Dodge  dt  Sons  and  BtdUr,  StiUman  dt  Hubbard,  for  libel 
ants. 

Charlet  H.  Tweed  and  Robert  D.  Benedict,  for  the  Kanawha. 

Bemboiot,  J.  -  The  question  to  be  determined  in  this  case  is  { 

qaestion  of  fact,  namely,  whether,  as  the  colliding  vessels  approachec 

each  other,  the  schooner  held  her  course,  as  she  says  she  did,  oi 

altered  her  course  by  giving  way,  as  the  steamer  says  she  did 

There  is  no  serious  dispute  as  to  the  movements  of  the  steamer, 

What  she  did  was  right,  if,  as  she  says,  the  schooner,  when  first  seen, 

showed  her  green  light,  and  thereafter  gave  way  so  as  to  show  hej 

red  light,  thus  bringing  her  under  the  bows  of  the  steamer.     Whal 

;  2  the  steamer  did  was  wrong,  if,  as  the  schooner  says,  the  red  light  oi 

'  i,  the  schooner  was  always  displayed  to  the  steamer  as  she  approached, 

III  A  careful  examination  of  all  the  testimony  bearing  upon  this  poini 

c  has  forced  upon  my  mind  the  conclusion  that  the  account  given  bj 

Z  the  steitmer  is  the  true  one,  and  that,  in  this  instance,  there  was  s 

1  change  of  course  on  the  part  of  the  schooner  which  caused  the  col- 

t  lision. 

Some  of  the  considerations  leading  to  this  conclusion  may  b< 
stated.  It  is  proved  that  the  schooner,  when  struck,  was  upon  a 
course  more  to  the  northward  than  the  true  course  for  the  locality. 
This  circumstance — as  to  which  there  can  be  no  doubt,  in  view  oj 
the  locality — is,  to  my  mind,  strongly  suggestive  of  a  change  oJ 
course  by  the  schooner  shortly  before  the  collision.  It  is  true  thai 
the  mate,  who  bad  charge  of  the  schooner's  wheel,  says  that  the 
schooner,  from  and  before  the  time  of  seeing  the  steamer,  was  upoi 
the  course  upon  which  she  was  sailing  when  struck,  and  it  would  ht 
possible  for  her  to  sail  upon  such  a  course,  although  making  for  the 
Swash  channel;  but  such  a  course  would  not  be  her  true  course,  bui 
an  improbable  course,  under  the  circumstances.  The  reasons  aS' 
signed  by  the  mate  for  sailing  upon  snob  a  course  when  bound  foi 
the  Swash  channel  are  not  satisfactory.  Moreover,  the  account  givei 
by  the  witnesses  from  the  schooner  renders  such  a  change  of  oourst 
on  the  part  of  the  schooner  as  is  charged  by  the  steamer  higblj 
probable,  for  these  witnesses  say  that  when  the  approaching  lighti 
were  seen  by  them  no  mast-head  light  was  seen,  and  for  this  reasoi 
the  lights  were  taken  to  be  the  lights  of  a  sailing  vessel.  Such  a  sup' 
positioD  on  board  the  schooner  would  naturally  lead  to  just  the  changi 
which  the  persons  on  board  the  steamer  say  the  schooner  made ;  th< 
schooner,  sailing  free,  meeting,  as  she  supposed,  a  sailing-vessel 
close-hauled,  would  naturally  port.  There  is  also  a  suggestive  answej 
given  by  the  schooner's  lookout,  (Hopkins,)  when  he  speaks  of  tb< 
steamer's  luffing  across  the  schooner's  bows.  It  is  true  that  at  th< 
time  of  which  the  witness  is  speaking  it  would  not  be  possible  for  th< 
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steamer  to  cross  the  schooner's  bows  by  luffing,  the  wind  being  as 
all  agree;  bat  what  I  notice  is  that  .the  witness,  when  be  made  this 
answer,  evidently  had  in  his  recollection,  as  existing  at  some  time,  a 
situation  of  the  vessels  when  the  steamer,  by  luffing,  would  cross  the 
schooner's  bows.  Such  a  situation,  while  in  accord  with  the  testi- 
mony from  the  steamer,  could  never  have  existed  if  the  mate's  account 
of  the  schooner's  coarse  be  true.  It  seems  to  me,  by  this  answer  of 
the  libelants'  witness,  the  truth  of  the  case  is  disclosed  to  be  that 
the  schooner,  when  seen,  was  showing  her  green  light,  in  which  case 
the  steamer  would  cross  her  bows  by  luffing ;  and  that  the  schooner,  sup- 
posing that  she  was  meeting  a  sailing  vessel,  close-hauled,  bore  away, 
as  the  witnesses  from  the  steamer  say  she  did. 

Again,  it  is  agre.ed  that  the  steamer,  on  seeing  the  schooner's  light, 
starboarded  her  helm,  and  bore  away.  Such  a  movement  is  exceed- 
ingly improbable,  unless,  as  is  proved  by  the  witnesses  from  the 
steamer,  the  light  of  the  schooner,  when  seen,  was  taken  to  be  a  green 
light.  The  libelants'  witness  Barnes,  who  was  the  steamer's  lookout, 
also  proves  that  the  schooner's  light  was  seen  and  reported  by  him 
in  time  to  avoid  collision.  It  seems  more  improbable  that  several 
persons  on  the  steamer,  who  saw  and  acted  upon  a  light  before  them, 
should  have  mistaken  a  red  light  for  a  green  light,  than  that  the 
schooner  should  have  borne  away  on  approaching  a  light  which  she 
says  she  supposed  to  be  the  light  of  a  sailing  vessel,  and  of  a  sailing 
vessel,  of  course,  close-hauled;  and  in  a  case  like  this  probabilities 
must  determine,  for  it  is  not  possible  to  reconcile  the  testimony  given 
by  those  upon  the  respective  vessels. 

In  this  connection,  I  may  say  that  I  place  no  confidence  whatever 
in  the  statement  of  Barnes  that  the  light  he  saw  on  the  schooner  was 
red,  in  the  view  of  the  testimony  of  several  witnesses  that  he  reported 
the  light  as  green,  and  the  further  proof  that  he  demanded  $25  from 
the  steamer  when  asked  to  give  his  testimony;  that  be  has  interested 
himself  to  procure  another  to  agree  with  him  in  his  story ;  4nd  that 
his  manner  upon  the  stand  was  far  from  assuring.  Indeed,  the 
course  pursued  by  this  witness,  and  the  testimony  he  gives,  tend  to 
create,  in  my  mind,  the  belief  that  he  knows  that  the  course  of  the 
schooner  when  seen  was  such  as  to  display  her  green  light  to  the 
steamer,  and  that  the  steamer  properly  starboarded  on  seeing  the 
light  in  order  to  go  under  the  schooner's  stem.  At  any  rate,  it  is 
plain  that  for  $25  he  would  have  said  that  saoh  was  the  fact. 

These  are  some  of  the  considerations  which  have  led  me  to  adopt 
the  statement  of  the  steamer's  witnesses  as  the  true  statement  of  the 
facts  of  this  case.  In  reaching  this  conclusion  I  have  overlooked 
no  one  of  the  positions  so  earnestly  and  so  ably  contended  for  on 
behalf  of  the  schooner;  but,  looking  at  the  whole  case,  my  opinion  is 
that  the  weight  of  the  argument  is  with  the  steamer. 

The  libel  must  therefore  be  dismissed,  and  with  costs. 
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The  Biohmond.* 

HA.SEINS  V.  The  Bichuokd  and  another. 

The  Martin  Kalbpleisch. 

(Dittriet  Court,  B.  D.  Neu  Tork.    May  26,  1886.) 

CoixreiON — Steameb.  asd  Schooner  nr  Tow— Sdddbn  Sheer— Liabilitt. 

The  steam-boat  Richmond,  having  collided  with  a  schooner  in  tow  of  the 
tug  Ealbfleisch,  and  suit  being  brought  in  consequence  by  the  schooner 
against  both  the  steamer  and  the  tug,  field,  that  the  weight  of  evidence  indi- 
cated that  the^  Richmond  caused  the  collision  by  suddenly  sheering  in  an  at- 
tempt to  go  to 'the  starboard  of  the  tug,  after  having  signified  her  intention  to 
go  to  port;  that  libelant  should  therefore  recover  of  the  steamer,  and  the  libel 
against  the  tug  should  be  dismisBed. 

:3 

'|;  In  Admiralty, 

'-^j  ,  H.  D.  Ilotchkiss,  for  libelants,  William  C.  Haskins  and  others. 

c  Owen  dk  Gray,  for  the  Bichmond. 

"Z  E.  G.  Davis,  for  the  Kalbfleisch. 

« 

^  Bbmbdiot,  J.     I  have  been  unable  to  discoTer  any  way  to  recon- 

cile the  testimony  of  the  persons  on  board  the  respective  vessels  in- 
volved in  the  collision  that  gave  rise  to  this  action.  I  therefore  base 
my  decision  upon  the  testimony  of  Harvey  W.  Temple,  the  pilot  of 
the  steam-boat  Connecticut,  vho  was  in  a  position  to  see  and  hear 
all  that  occurred,  whose  attention  was  called  to  the  vessels  before 
they  came  in  contact,  and  who  has  no  interest  in  the  controversy. 
According  to  the  testimony  of  this  capable  pilot  the  Bichmond,  being 
to  east  of  the  tug,  after  replying  to  a  signal  of  two  whistles  from  the 
tug  with  a  signal  of  two  wtiistles,  suddenly  sheered  to  west,  and  by 
that  means  suddenly  brought  herself  in  contact  with  the  schooner, 
which  the  tug  had  in  tow  upon  her  starboard  side.  Taking  this 
statement  as  furnishing  the  true  account  of  the  accident,  there  can 
be  no  doubt  that  the  Bichmond  alone  must  be  held  liable  for  the 
damage  done  the  schooner.  I  incline  to  the  opinion  that  the  expla- 
nation  of  this  sudden  sheer  of  the  Bichmond  to  west  is  that  she  did 
not  see  the  tug  at  first,  but  did  see  the  Connecticut,  and  was  intend- 
ing to  pass  down  to  east  of  the  Connecticut,  when  she  suddenly  made 
the  tug,  and  at  once  ported  in  the  effort  to  get  to  west  of  the  tug,  but 
when  it  was  too  late.  There  is  much  testimony  not  in  harmony  with 
this  theory;  nevertheless,  to  my  mind,  it  appears  highly  probable 
that  this  is  the  true  explanation  of  the  occurrence. 

Much  stress  has  been  laid  by  the  advocate  of  the  Bichmond  upon 
testimony  from  the  schooner  tending  to  show  that  the  tug  began  to 
awing  to  west  before  the  Bichmond  did;   but,  if  that  fact  be  oon- 

'Beported  by  B.  D.  &  Wyllys  B«nedict,  Bsqs.,  of  the  New  Tork  bar. 
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sidered  proven,  it  does  not  follow  that  the  eollislon  was  oaased  by 
that  action  on  the  part  of  the  tug,  for  the  tag  vas,  from  the  outset  np 
to  the  eolUsion,  to  west  of  the  Bichmoud.  A  swing  of  the  tag  to 
west  would  be  away  from  the  Richmond,  bat  the  Bicbmond's  Bw;ng 
to  west  was  towards  the  tog,  and,  taken  as  it  was,  it  necessarily 
brought  the  veasels  in  contact. 

The  contention  in  behalf  of  the  Biehmond  that  the  Richmond  and 
tng  were  upon  crossing  courses,  involving  risk  of  collision,  and  that 
it  was  the  duty  of  the  tug  to  avoid  the  Richmond  because  she  had 
the  Richmond  on  her  starbq^rd  side,  is  based  upon  what  seems  to  me 
to  be  a  misapprehension  of  the  facts.  The  tug  and  steamer  were 
not  upon  courses  crossing,  so.  as  to  invite  risk  of  collision,  but  the 
tug  was  npon  a  course  up  the  river,  and  to  port  of  the  steamer,  while 
the  latter  was  swinging  down  the  river  in  the  endeavor  to  gain  a 
eonrse  that  would  carry  her  down  the  river  to  east  of  the  vessels 
below.  Having  determined  to  pass  down  to  east,  and,  as  there  is 
strong  testimony  to  show,  given  notice  of  that  intention  by  her 
whistles,  it  was  a  fault  for  her  thereafter  to  endeavor  to  gain  the 
west  side  of  the  tag. 

The  libelant  must  reoover  his  damages  of  the  Richmond,  and  his 
libel,  as  against  the  tag,  must  be  dismissed. 


The  Mart  Mobo&n.* 

(dlrmat  Ointrt,  S.  D.  Pmntjflvania.    April  S0, 1888.) 

CoijLtsion— Kbolioekoe— DsFEomnc  Lightb— Damaobs. 

The  steamer  Marj  Morgan,  with  her  lights  set  and  burning,  waa  passing 
down  the  Delaware  river  at  night.  It  was  somewhat  dark,  and  the  tide  was 
•t  ebb.  A  single  white  light  was  seen,  which  was  supposed  to  be  on  a  vessel 
at  anchor.  This  was  a  mistake,  however,  as  the  light  was  on  the  barge 
Pierrepont,  which  was  coming  np  the  river  on  a  course  which  was  virtnalTy 
that  of  the  Morgan.  The  Pierrepont's  side  lights  were  up  and  burning,  but 
were  in  bad  condition.  She  saw  the  Morgan,  but  did  not  signal  her  until  the 
vessels  were  too  close  to  avoid  a  collision.  Held,  that  the  Pierrepont  was  in 
fault  in  not  having  her  lights  in  proper  condition,  and  in  failing  to  give  a 
timely  signal;  that  the  Morgan  waa  in  fault  in  concluding  that  the  Pierrepont 
was  at  anchor,  and  in  continuing  to  act  upon  that  conclusion  when  they  were 
near  enough  to  have,  by  the  exercise  of  a  proper  degree  of  vigilance,  discov- 
ered her  error;  and  that,  as  both  vessels  were  culpable,  each  was  liable  for 
its  proportionate  share  of  the  accruing  damage. 

In  Admiralty. 

Alfred  Driver  and  J.  Warren  Covlston,  for  the  Pierrepont. 

Morton  P.  Henry  and  Henry  O.  Ward,  for  the  Mary  Morgan. 

MoKbnman.  J.     On  the  eighth  day  of  August,  1879,  the  Mary 
Morgan,  a  steam-vessel,  with  her  lights  set  and  burning,  was  passing 

>  Beported  by  O.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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down  the  Biver  Delaware,  near  mid-channel,  above  Fort  Delaware, 
after  night.  The  tide  was  ebb,  and  it  was  somewhat  dark.  Hei 
speed  was  about  eight  miles  an  hoar.  She  was  in  charge  of  a  pilot, 
and  had  a  lookout  in  his  proper  place.  A  white  light  ahead,  a  little 
off  her  starboard  bow,  no  other  lights  being  observed,  waA  taken  to 
be  on  a  vessel  at  anchor.  Proceeding  under  this  belief,  without  ai^ 
reduction  of  her  speed,  and  without  any  effort  to  ascertain  whether 
the  vessel  bearing  the  white  light  was  really  at  anchor  or  not,  she 
continued  her  course  until  quite  near  the  vessel,  which  proved  to  be 
the  Pierrepont,  when,  receiving  one  blaa^of  a  whistle  from  the  latter, 
she  answered,  put  her  wheel  hard  a-port,  and  reversed  her  engines. 
She  was  so  near,  however,  that,  before  any  material  change  in  her 
course  had  occurred,  she  came  into  collision  with  the,  Pierrepont. 
Her  conclusion  that  the  vessel  carrying  the  white  light  was  at  anchor 
.  ^  was  erroneous.    The  Pierrepont  was  coming  up  the  river  a  very  little, 

» l>  if  any,  to  the  westward  of  the  course  of  the  Mary  Morgan,  so  nearly 

>«i  to  the  course  of  the  latter  as  to  make  it  virtually  the  same.     The 

'f,  Pierrepont's  side  lights  were  up  and  burning,  but  they  were  in  bad  con- 

*]  dition,  the  lanterns  being  incrusted  with  smoke.     She  sighted  the 

"  Mary  Morgan  when  a  safe  distance  away,  and  saw  that  she  was  very 

'\  nearly,  if  not  immediately,  in  front  of  the  Morgan.     She  did  not,  how- 

ever, signal  to  the  Morgan  until  the  vessels  were  so  near  together  that 
a  collision  could  not  be  avoided.  Notwithstanding  the  defective  con- 
dition of  the  Pierrepont's  lights,  a  proper  degree  of  vigilance  on  the 
part  of  the  Mary  Morgan,  when  the  vessels  were  near  each  other, 
would  have  disclosed  to  her  the  fact  that  the  Pierrepont  was  not  at 
anchor,  but  was  approaching,  when  she  might  possibly  have  made  a 
successful  effort  to  avoid  a  collision. 

Upon  these  facts  I  am  of  opinion  that  the  Pierrepont  was  in  fault 
in  not  having  her  lights  in  proper  condition,  so  that  they  might  have 
been  seen  by  the  Morgan  when  the  vessels  were  not  in  dangerous 
proximity  to  each  other,  and  in  not  giving  a  timely  signal,  as  it  was 
her  duty  to  do  under  the  circumstances;  and  that  the  Mary  Morgan 
was  culpable  in  concluding  that  the  Pierrepont  was  at  anchor,  and 
in  continuing  to  act  upon  this  conclusion  after  the  vessels  were  near 
enough  together  to  enable  her  to  determine  with  certainty  that  her 
first  impression  was  wrong,  and  that  the  Pierrepont  was  approaching 
her  upon  a  line  which  involved  great  danger  of  collision. 

It  follows  that  both  vessels  were  in  fault,  and  must  be  held  liable 
for  their  respective  proportions  of  the  accruing  damages.  The  decrees 
of  the  district  court  are  therefore  affirmed,  and  it  is  now  decreed  that 
the  same  decrees  made  by  that  court  be  entered  in  this  court,  with 
interest  upon  the  sums  adjudged  against  the  parties,  respectively, 
from  the  date  of  said  decrees,  and  with  costs. 
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Thb  Stskokbit  V.  Logan  and  others.* 

{DUtriet  Court,  S.  D.  Pmruylnania.    J«l7  7, 1886.) 

Cabbikb— Ok  Goods  bt  Vkssel — Fbeioht. 

Th«  ship  Syskonen  received  a  cargo  under  bills  of  lading  which  proyided 
for  its  delivery  to  "order  or  assigns,  he  or  they  paving  the  freight."  A.  & 
Co.  contracted  with  B.,  an  indorsee  of  the  bills  of  laaing,  for  the  cargo,  agree- 
ing to  pay  the  stipalated  price  on  delivery  to  them.  The  cargo  was  delivered 
into  lighters  belonging  to  A.  &  Co.,  who  receipted  to  the  ship  for  it.  Pay- 
ment of  the  freight  was  sought  of  B.,  but  failing  in  this,  and  finding  him  prob- 
ably insolvent,  recourse  was  had  to  A.  &  Co.  MM  that,  as  A.  &  Co.  were 
neither  assignees  of  the  bills  of  lading  nor  owners  of  the  cargo  until  after  de- 
livery,  they  were  not  liable  for  tb  e  freight,  and  that  the  bill  must  be  dismissed, 
with  costs  to  respondents. 

In  Admiralty. 

Charles  Oibbont,  for  libelants. 

Flanders  d  Pugh,  for  respondents. 

BtJTLBB,  J.  The  cargo  was  received  by  the  ship  nnder  bills  of 
lading  which  provided  for  its  delivery  at  Philadelphia,  to  "order  or 
assigns,  he  or  they  paying  freight."  The  bills  were  indorsed  to 
Gardeicke,  who,  on  the  ship's  arrival  in  Philadelphia,  ordered  her  to 
a  discharging  berth,  where  the  cargo  was  delivered  into  lighters  sent 
to  receive  it.  The  lighters  belonged  to  the  respondents,  who  had 
contracted  with  Gardeicke  for  it,  undertaking  to  pay  the  stipulated 
price  on  delivery  to  them.  Gardeicke  had  it  thns  delivered,  in  par- 
snance  of  his  contract,  directly  from  the  ship,  the  respondents  re- 
ceipting to  the  ship  for  it.  The  ship  knew  no  one  in  the  transaction 
but  Gardeicke,  and  supposed  she  was  delivering  to  him,  or  some  one 
representing  him,  and  accordingly  called  on  him  for  the  freight  im- 
mediately after.  Failing  to  obtain  payment  from  him,  and  finding 
him  probably  insolvent,  she  resorted  to  the  respondents.  In  view 
of  the  facts,  the  libel  cannot  be  sustained.-  The  respondents  were 
neither  assignees  of  the  bills  of  lading,  nor  owners  of  the  cargo,  until 
after  its  delivery. 

The  bill  mast  be  dismissed,  with  costs  to  respondent. 

'Reported by  0.  B.  Taylor,  Ksq.,  of  the  Philadelpfaia  bar. 
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The  Historian. 

Bares  v.  The  Histobiaw, 

{CireiUt  Oourt,  E.  D.  Loui»ian<i.    June  16,  18S0.) 

Oabriebs— Ok  Goods— Loss— Bxtrdbh  of  Pboof. 

When  the  bill  of  lading  shows  that  the  package  containing  the  goods  car- 
ried was  in  good  condition  when  shipped,  and  it  being  proved  that  the  good{ 
were  well  and  properly  packed,  the  burden  is  upon  the  carrier  to  account  foi 
the  injury  and  damage,  and  excuse  the  ship  from  fault. 

Admiralty  Appeal. 

Charles  Louque,  for  libelant. 

Geo.  L,  Bright,  for  claimants. 

-•;  Pardee,  J.    The  bill  of  lading  in  this  case  shows  that  the  ease 

•  •'  containing  the  piano  came  to  the  possession  of  the  steamer  Historian 

•  •>{  in  good  order  and  condition.     The  evidence  shows  that  it  was  in  good 
'fj  condition;  the  piano  being  well  and  properly  packed.     The  burden 

S  is  on  the  claimant  to  account  for  the  injury  and  damage,  and  t« 

t  excuse  the  ship  from  fault.    It  seems  clear  to  me,  under  the  evidencf 

in  the  case,  that  this  was  not  done.  The  injury  to  the  top  could  not 
have  come  from  within  the  case.  There  must  haye  been  violence 
from  the  outside;  probably  capsizing  the  case,  and  giving  it  a  heavy 
fall.  The  theory  that  the  lid  covering  the  key-board  was  left  un- 
locked and  unfastened,  and  that  all  the  injury  resulted  from  that,  it 
not  possible,  nor  sustained  by  the  evidence.  The  keys  could  not  have 
fallen  oat  even  if  the  lid  was  unfastened,  unless  the  case  was  upside 
down  and  then  jolted.  No  theory  of  the  matter  that  does  not  include 
a  fall  of  the  case,  or  of  some  heavy  object  on  top  of  the  case,  will  ax- 
plain  the  curved  top.  The  evidence  in  the  district  court  left  some 
doubt  as  to  whether  the.piano  was  in  fact  properly  packed  for  ship- 
ping; but  the  additional  evidence,  taken  since  the  appeal,  makes 
that  point  clear.  The  damage  to  the  piano  ^as  at  least  half  ite 
value,  and  its  value,  including  freight  and  duties,  would  have  been 
$250. 

The  libelant  should  recover  $125,  and  costs  of  the  district  coart; 
but,  as  he  failed  to  bring  sufficient  evidence  as  to  the  manner  in  whicb 
the  piano  was  actually  packed,  until  the  case  was  appealed  to  the 
circuit  court,  he  should  not  recover,  but  pay,  costs  of  the  circuit  court. 
As  both  parties  complained  of  the  decree  of  the  district  court,  and 
appealed  therefrom,  the  costs  of  the  transcript  will  be  divided. 

'Eeported  by  Joiieph  i*.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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X  Bio  Gbande  By.  Go.  v.  Qomila. 

{Oireuit  Court,  B.  O.  Louiriana.    1888.) 

1.  CoDBTs— UinxED  States  Cocbts  asd  Btatk  Laws— Sale  inn>EB  A  Fi.  Pa. 
— Probate. 

Where  a  person  died  when  a  judgment  recovered  by  him  in  the  state  courts 
against  certain  parties  was  about  to  be  sold  with  other  property  bv  the  mar- 
shal under  »fi.fa.  for  the  benefit  of  the  plaintiff  by  process  of  the  United 
States  courts,  and  the  plaintiff,  after  causing  the  legal  representatives  of  the 
deceased  to  be  made  parties  to  the  suit,  was  proceeding  with  the  sale,  held. 
that  the  United  States  court  could  order  the  suspension  of  the  sale  and  the 
property  to  be  turned  over  to  the  executor,  on  motion  or  petition,  for  admin- 
istration in  the  probate  court  of  the  state,  and  a  suit  in  equity  or  injunction 
was  not  necessary. 

8.   SaUB— JURISDICTIOK  OF  UNITED  STATES  CoURT  —  HoW  AFFECTED  BT  STATE 

Laws. 

The  United  States  court  does  not  deprive  itself  of  any  jurisdictional  power 
by  directing  that  property  which  has  been  placed  by  its  order  in  the  hands  of 
the  United  States  marshal  for  the  benefit  of  a  party  shall  be  turned  over  to 
the  probate  court  for  administration  under  state  laws,  preserving  whatever 
right  said  party  mar  have  in  law. 

Motion  for  Order  to  Saspend  Proceedings  to  Sell  Land  under  Fi.  Fa, 
Geo.  L.  Bright,  for  plaintiff. 
Breaux  A  HaU,  for  defendant. 

BoABUAK,  J.  The  plaintiff  and  defendant  are  oitizens  of  different 
states.  Judgment  was  obtained  in  an  action  for  debt  in  this  court. 
The  plaintiff,  in  endeavoring,  by  process  of  law  to  collect  bis  claim, 
has  presented  several  interesting  questions  of  law.  Last  summer 
the  question  whether  a  judgment  which  Gomila  bad  obtained  against 
certain  parties  in  the  state  court  could  be  seized  and  sold  by  process 
of  this  court  being  decided  affirmatively,  the  marshal  was  proceed- 
ing ander  a^.  fa.  to  sell  the  said  judgment  and  other  property  of 
Gomila,  when  the  defendant  died.  On  the  death  of  Gomila  plaintiff 
stayed  the  sale,  and  caused  his  legal  representatives  to  be  made  par- 
ties and  was  again  proceeding  to  sell  the  said  property,  when  Wiltz, 
Gomila's  executor,  applied,  by  petition  or  motion,  to  this  court,  for 
an  order  directing  the  suspension  of  the  sale;  and  he,  Wiltz,  subse- 
quently asked  that  the  property  under  seizure  be  turned  over  to  him 
for  the  benefit  of  the  succession,  to  be  administered  in  the  probate 
courts  of  the  state.  These  matters  are  now  under  consideration.  The 
railway  company  objects  to  allowing  the  relief  sought  by  Wiltz,  on  two 
grounds :  First,  that  the  remedy  is  not  by  motion  or  rale,  but  by 
a  suit  in  equity  and  injunction ;  second,  that  this  court  has  the  right 
to  execute  judgments  rendered  by  it,  and  to  sell  the  said  property 
which  was  under  seizure  when  Gomila  died;  that  the  proceedings 
in  execution  should  go  on  after  the  legal  representatives  are  made 
parties;  that  the  court,  having  been  seized  of  jurisdiction  over  the 
property,  cannot  now  be  divested  of  that  jurisdiction. 

The  motion  or  petition  filed  by  the  executors  shows  the  death  of 
v.28F.no.6— 22 
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Gomila.  His  death  being  made  known  to  the  court,  the  law  of  Louis 
iana,  which  this  court  is  now  engaged  in  administering,  does  or  i 
does  not,  in  consequence  of  his  death  pending  the  seizure  by  the  mar 
shal,  require  that  all  the  property  of  which  he  died  possessed  shonlc 
be  administered  by  the  agencies  of  the  probate  courts.  It  appean 
that  the  law  of  Louisiana  forbids  the  sale  of  a  deceased  person's  prop 
erty  under  such  writs  as  the  marshal  is  executing.  If  the  property 
of  Gomila  cannot  now  be  sold  under  such  writs,  this  court,  lilte  an] 
other  court  administering  this  state's  laws,  is  without  jurisdiction  t< 
have  the  property  sold,  and  we  see  no  reason  why  the  relief  sought  bj 
Wiltz  cannot  be  granted  on  the  motion  or  petition  filed  by  him.  A 
suit  in  eqoity  and  injunction  is  not  necessary.  The  opinion  and  rea- 
soning of  the  court  in  Van  Norden  v.  Morton,  99  U.  S.  378,  we  think, 
supports  our  view  on  this  point. 
.  2>  Upon  the  second  point  the  burden  of  plaintiff's  argument  is  di- 

•  |.  reoted  mainly  to  the  suggestion  that  this  oonrt,  in  granting  such  as 

!-•]  order,  would  be  deprived  of  its  jurisdictional  power  by  operation  oi 

'.^  state  laws.     On  the  matter  of  jurisdiction  it  should  be  borne  in  mind 

^   .  that  the  federal  courts  go  to  the  constitution  and  laws  of  the  United 

^  States  to  ascertain  the  source  and  measure  of  their  jurisdiction.    Be- 

\  fore  such  power  can  be  said  ta  be  in  the  court,  it  must  appear  affirm- 

atively that  the  constitution  authorizes  congress  to  confer  the  grant, 
and  that  provision  has  been  made  for  the  exercise  of  such  a  power, 
It  goes  without  argument  that  state  laws  cannot  extend  or  limit  the 
jurisdiction  of  these  courts ;  and  it  is  equally  as  clear  that  if  thie 
court  has  the  jurisdictional  power  to  deny  or  grant  the  relief  songhl 
in  the  present  suit  we  must  be  controlled  by  and  enforce  the  laws  ol 
Louisiana. 

In  the  original  suit,  the  one  in  which  the  execution  writs  were  is- 
sued, the  different  citizenship  of  the  parties  gave  the  court  jurisdic- 
tion to  try  the  suit  under  the  laws  of  the  state,  and  to  make  its  judg- 
ment effectual,  under  the  provision  of  the  same  laws,  against  Go- 
mila's  property.  Those  laws  should  control  in  all  the  proceedings 
growing  out  of  that  suit;  there  are  no  other  laws  to  apply. 

While  Gomila  was  living  the  suit  and  all  the  proceedings  to  make 
the  judgment  effectual  were  against  him;  now  they  are  proceedingc 
against  his  suocession,  which  is  under  the  administration  of  an  exec- 
utor who,  in  law,  is  the  trustee  for  all  the  creditors  of  Gomila's  suc- 
cession. His  death  changes  the  relations  and  rights  of  the  orediton 
to  the  property,  and  the  law  in  this  case  forbids  it  to  be  sold  undei 
execution.  The  debt  fixed  by  the  judgment  against  Gomila,  if  paid 
at  all,  must  be  paid  by  or  out  of  the  successioB  in  accordance  witti 
the  succession  laws  of  the  state.  When  the  railway  company  begai 
the  original  suit  against  Gomila  there  was  no  lien  privilege  or  mort- 
gage on  defendant's  property  sought  to  be  enforced ;  the  plaintiff  wai 
only  an  ordinary  creditor.  This  court,  in  turning  the  propei:ty  undej 
seizure  over  to  the  executor  to  be  administered  under  the  successioE 
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laws  of  the  state,  does  not  in  any  vay  afifect  his  rights  under  those 
laws.  It  is  true  that  those  laws  impose  special  privileges  on  all  of 
the  deceased's  property,  including  that  in  the  hands  of  the  marshal, 
but  they  are  the  laws  under  which  his  rights  were  fixed  in  the. orig- 
inal suit,  and  they  will  be  applied  in  all  the  proceedings  in  this  court, 
in  which  he  seeks  to  make  his  judgment  effectaal.  The  fact  that  a 
federal  instead  ct  a  state  court  is  trying  the  case  now  cannot  change 
or  enlarge  the  remedies  or  increase  the  relief  sought  by  either  party 
in  the  premises.  If  one  of  this  state's  courts  should  find  itself 
without  jurisdiction  to  sell  the  property  of  a  deceased  person,  under 
writs  issued  by  it  to  the  sheriff,  the  matter  would  be  given  up  to  the 
probate  court,  where  such  orders  as  are  proper  would  be  issued.  In 
80  directing  the  matter  there  would  be  no  deprivation  of  its  jnrisdic- 
tional  power;  nor  can  we  see  any  deprivation  if  jurisdiction  of  the 
property  which  we  are  forbidden  to  sell  under  ^.  fa.  is  turned  over 
to  a  court  where' a  proper  disposition  can  be  made  of  it  under  the 
law.  Certainly  the  judgment  which  the  railway  company  has  against 
Gomila  has  no  higher  rank  here  than  it  would  have  in  the  state  court. 
It  will  not  be  questioned  that  if  these  proceedings  were  pending  in  a 
state  court  that  the  payment  of  plaintiff's  judgment  would  be  post- 
poned until, the  privilege  debts  against' the  succession  were  paid.  If 
this  sale  should  be  made  the  proceeds  thereof  would  have  to  be  paid 
over  by  the  marshal  to  plaintiff  in  execution.  He  could  do  nothing 
else  with  the  money.  Would  he,  in  the  face  of  the  laws  which  im- 
pose a  number  of  privileged  claims  on  all  the  succession  property,  be 
warranted  in  so  disposing  of  the  money?  If  so,  the  fact  that  the 
plaintiff  is  a  suitor  in  the  federal  instead  of  the  state  court  would  op- 
erate as  an  avoidance  of  the  succession  law  of  the  state  and  give  him 
a  right  to  collect  a  judgment  which,  in  the  state  court,  might  be  de- 
feated by  privilege  creditors.  But  the  plaintiff's  counsel  says,  let  the 
marshal  make  the  sale,  hold  the  proceeds,  and  allow  creditors  with 
higher  privileges  to  come  in  by  way  of  third  opposition.  This  would 
be  an  easy  solution  of  the  matter  if  the  state  laws  provided  for  or  al- 
lowed the  property  of  a  deceased  person  to  be  sold  under  such  writs. 

We  cannot  see  how  if  we  grant  this  order  our  jurisdiction  is  im- 
paired by  the  laws  of  the  state.  We  have  jurisdiction  in  this  case 
because  of  the  different  citizenship  of  the  parties.  The  jurisdiction 
to  try  a  case  is  one  thing.  How  far  relief  may  be  granted  to  the  par- 
ties depends  upon  the  state's  laws,  and  does  not  enter  into  the  ques- 
tion of  jurisdiction  in  the  way  suggested  by  plaintiff's  counsel.  The 
power  to  direct  that  this  property  shall  go  from  the  marshal  to  the 
probate  court  for  administration,  preserving  whatever  right  the  plain- 
tiff may  have  in  law,  is  an  exercise  of  jurisdictional  power.  The  law 
directs  the  court  to  dispose  of  the  pending  matter  in  that  way,  and 
there  is  nothing  in  the  organism  of  the  court  to  justify  any  other  ac- 
tion in  the  premises. 

The  order  is  granted  as  prayed  for. 
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Eabp  V.  Coleman  and  others.* 

(Oircuit  Court,  E.  D.  Pennsylvania.    June  24,  1888.) 

JuBiSDicnoN — Trustee's  AcconNT. 

The  United  States  circuit  couTt  has  jurisdiction  to  compel  a  trustee,  und 
a  will,  to  account  at  the  suit  of  a  beneficiary  not  a  citizen  of  the  state  : 
which  the  trustee  is  domiciled. 

In  Equity. 

Morton  P.  Henry  and  R.  C.  MeMurtrie,  for  plaintiff. 
William  H.  Coleman,  Edward  H.  Weil,  and  Oeorge  W.  Biddle,  £< 
defendants. 

^  Feb  Curiam.     The  jurisdictional  right  of  this  court  to  entertain  i\ 

|!  hill  filed  was  challenged  by  a  demurrer  by  the  respondents,  at  a 

.\  earlier  stage  of  the  cause.    This  demurrer  was  fully  argued  befoi 

g,  the  circuit  judge,  was  overruled,  and  the  jurisdiction  of  the  court  wi 

A  maintained.     An  answer  has  since  been  filed  by  the  respondent 

"  setting  forth  some  facts  additional  to  those  alleged  in  the  bill,  a 

f  pertaining  to  the  question  of  jurisdiction.     The  case  has  been  S( 

down  for  argument  upon  bill  and  answer  as  at  final  hearing.     Tl 

'  only  question  involved  is  the  one  of  jurisdiction,  and  it  has  been  vei 

fully  and  ably  argued  before  both  the  judges  of  the  court.     The  in 

portance  of  a  prompt  decision  of  the  case  precludes  the  preparatio 

of  an  elaborate  opinion.     It  must  suffice,  therefore,  to  say  that,  upo 

a  careful  reconsideration  and  re-examination  of  the  question,  and  < 

the  authorities  cited  on  both  sides,  the  court  is  confirmed  in  the  opii 

ion  that  the  decision  on  the  demurrer  was  right,  and  that  the  con 

plainants  are  now  entitled  to  a  decree  in  their  favor,  as  prayed  foi 

and  such  decree  will,  therefore,  be  prepared  by  counsel  and  sol 

pitted  to  the  court. 


•<; 


BoBiNsoN  V.  PfliLADBLPHiA  &  B.  B.  Co.  and  others.* 

{CHreuit  Covrt,  E.  D.  Pennsylvania.    1880.) 

.  RAII.BOAD— Mortgage — Fobbci.osurb  Suits — Intbrrogatories. 

Interrogatories  filed  in  a  foreclosure  suit,  instituted  bjr  mortage  bondhol 
era  of  a  railroad  company,  respecting  the  acta,  plans,  intentions,  or  pape 
of  companies  or  organizations  formed  for  the  purpose  of  buying  the  roa 
should  It  be  offered  for  sale,  are  irrelevant. 
1.  Same— Comb  IN ATioNS  to  Purchase  or  Rsoroanizb. 

Companies  and  organizations,  when  le^al  and  proper,  formed  to  buy  ai 
reorganize  larger  properties,  such  as  a  railroad,  are  to  be  promoted,  becau: 
they  are  necessary  to  create  competition,  and  prevent  great  sacrifice  and  los 

'  Rei>orted  by  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Z.  EQtJrrT—ExAMiNBB— Witnesses. 

'Witnesses  before  an  examiner  will  be  compelled  to  answer,  when  it  seoms 
probable  the  testimony  may  be  relevant:  but  care  will  be  exercised  to  avoid 
unnecessary  and  improper  inquiry  into  private  affairs. 

In  Equity.     Motion  for  order  to  answer  interrogatories. 
F.  B.  Gowen,  for  the  motion. 
Richard  Dale,  contra. 

Butler,  J.  To  avoid  the  danger  of  misanderstanding,  and  conse- 
qnently  of  delay  hereafter,  in  taking  the  testimony,  it  is  necessary  to 
state  the  reasons  for  refusing  the  order  now  asked  for.  To  determine 
whether  the  interrogatories  propounded  are  relevant,  the  pleadings 
must  be  looked  to.  It  is  thus  found  that  two  principal  questions  are 
raised  to  which  the  proposed  testimony  is  directed:  First.  Did  the 
required  number  of  bondholders  request  the  Fidelity  Company  to  pro< 
ceed,  as  provided  for  by  the  mortgage  ?  Second.  Was  the  suit  insti- 
tuted, and  is  it  prosecuted,  in  good  faith ;  that  is,  to  enforce  the  rights 
of  creditors,  as  asserted  in  the  bill  ?  All  evidence,  circumstantial  as 
well  as  direct,  tending  to  shed  light  on  either  of  these  questions,  is 
relevant. 

The  interrogatories  addressed  to  Messrs.  Cochran  and  Dickey,  re- 
specting the  number  of  bonds  deposited  under  a  proposed  scheme  of 
reorganization,  are  irrelevant.  The  answers  could  furnish  no  reli- 
able information  respecting  either  question. 

The  interrogatory  addressed  to  Mr.  Shipley,  respecting  the  change 
in  a  proposed  plan  of  reorganization,  is  liable  to  the  same  objection. 
In  passing  upon  the  questions  whether  the  suit  was  brought  and  is 
prosecuted  in  good  faith,  and  whether  the  plaintiffs  are  entitled  to  a 
decree  of  foreclosure,  the  court  can  have  nothing  to  do  with  schemes 
of  reorganization  under  a  sale,  or  the  subject  of  proposed  purchasers. 
The  same  must  be  said  respecting  the  interrogatory  addressed  to  this 
witness  in  reference  to  Messrs.  Welsh  and  Dickson,  as  members  of  a 
"board  of  reconstruction  trustees." 

The  interrogatories  addressed  to  Messrs.  Bullitt  and  Thomas,  re- 
specting the  alleged  syndicate,  its  membership,  papers,  etc.,  and  the 
interrogatory  to  Mr.  Thomas,  respecting  a  deposit  of  bonds,  are  also 
irrelevant.  We  are  unable  to  see  how  the  answers  could  shed  any 
light  upon  either  of  the  questions  raised  by  the  pleadings.  That  in- 
dividuals having  capital  to  invest  should  organize  to  purchase  the 
property  is  reasonable,  and  probably  accords  with  all  past  experience 
in  similar  cases;  and  that  individuals  and  companies  having  rival  in- 
terests should  unite  to  obtain  control  is  quite  probable.  The  right  of 
creditors,  however,  to  have  the  property  sold  in  pursuance  of  the  pro- 
visions of  their  mortgage  cannot  be  affected  by  such  combinations  and 
schemes.  To  infer  that  those  who  thus  combine  and  propose  to  pur- 
chase or  reorganize  have  procured  the  institution  of  the  suit,  and  are 
conducting  the  proceedings  under  it,  would  be  wholly  unjustifiable. 
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Such  an  inference  would  tend  to  defeat  the  application  for  a  sale  ii 
all  cases.  To  show,  therefore,  that  individaals  or  companies,  having 
rival  interests,  have  combined  to  purchase  this  property,  who  tbej 
are,  and  the  terms  on  which  they  contemplate  purchasing  or  reorgan- 
izing, is  unimportant  to  the  present  inquiry. 

In  applications  such  as  this  (to  compel  witnesses  before  an  exam- 
•  iner  to  answer)  the  court  generally  inclines  towards  the  application, 
and  requires  an  answer  wherever  it  seems  probable  the  testimonj 
may  be  relevant.  Care,  however,  must  be  exercised  to  avoid  un< 
necessary  and  improper  inquiry  into  private  affairs,  and  especially  ii 
such  cases  as  this,  where  the  inquiry  and  exposure  might  tend,  tc 
some  extent,  to  defeat  the  objects  of  a  sale,  by  preventing  the  organ- 
ization and  preparation,  in  advance,  necessary  to  create  competition, 
and  secure  a  just  consideration,  or  price,  for  the  property.  Withoul 
*  ^(  such  previous  organizations  and  arrangements,  great  sacrifice  and 

'  {:  loss  must  attend  all  such  sales.     They  are  therefore  to  be  promoted, 

7*1  rather  than  discouraged  by  unnecessary  and  improper  exposure  oi 

•«:  their  membership.     Of  course,  we  refer  to  lawful  and  proper  organ' 

~1  izations  and  preparations  with  a  view  to  purchasing.     With  such  &i 

t  might  be  otherwise,  however,  we  oould  have  no  conoern  at  (bis  time, 

\  The  order  is  therefore  denied. 


I 


Del  Vallb  and  another  v.  Welsh,  Ex'z.^ 
{OinMU  Court,  St.  D.  Pmiuyhania.    Jane  SD,  1888.) 

.  XXSCOTOBa  AlTD  ADKINnTRATOBS— JUSISDICnOD'— FOBEION  ClAIX. 

The  United  States  circuit  court  haa  jurisdiction  to  determine  the  validlt] 
of  foreign  claims  against  a  decedent's  estate. 

,  BAicB—FoRBiaN  Trustee— Pbbliminabt  iHjUHcnoiT—JusajiEHT  ota'Stati 

COCBT. 

B.,  a  foreign  tnutee,  presented  his  claim  aealnst  the  decedent's  estate  ii 
the  orphans'  court  of  Pniladelphia  county.  At  the  slune  time  other  claimfl 
presented  hy  his  eatui*  que  tnui,  were  passed  upon.  B.'s  claim  was  no 
strongly  urged,  but  those  of  his  eatvii  que  trutt  were.  All  were  rejected.  Ai 
appeal  was  taken  to  the  state  supreme  court,  hut  not  by  B.,  and  the  judgmen 
of  the  orphans'  court  was  affirmed.  B.  subsequently  filed  a  bill  in  equit] 
against  the  executor  in  the  United  States  circuit  court,  and  asked  for  a  pre 
liminary  injunction  restraining  the  executor  from  disposing  of  the  assets  o 
the  estate.  Seld,  refusing  the  motion  for  a  preliminary  in}nnction,  that  B 
had  no  standing  in  equity;  that,  having  become  a  party  to  the  prooecidinga  ii 
the  state  court,  that  court's  judgment  was  binding  upon  him. 

In  Equity.     Motion  for  preliminary  injonotion. 
John  C.  Bullitt,  for  complainant. 
F.  Carroll  Brewster,  for  respondent,  Del  Yalle. 
Morgan  d  Lewis,  for  respondent,  Gibbs. 

1  Reported  by  0.  B.  Taylor,  Esq..  of  the  Philadelphia  bar. 
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BuTLEB,  J.  The  jarisdiotion  of  the  court  is  soaroely  denied.  The 
question  of  power  to  grant  the  relief  asked,  and  the  effect  of  Mrs. 
Acosta's  letter  to  Mr.  Welsh,  need  not  be  considered.  In  the  light  of 
the  facts  now  presented  we  do  not  think  the  plaintiff  has  any  standing 
in  equity.  Not  only  was  he  aware  of  the  proceedings  in  the  orphans' 
court  to  ascertain  the  ownership,  and  make  distribution  of  the  fund, 
but  he  appeared  there;  and  seems  to  have  called  attention  to  his 
claim.  He  did  not  produce  the  proofs  and  press  it,  however,  but 
allowed  others  to  enter  upon  a  contest  for  the  property,  which  eon> 
sumed  time  and  money.  The  court  was  specially  adapted  to  hearing 
and  determining  the  rights  of  the  plaintiff,  as  well  as  of  all  others, 
and  no  satisfactory  explanation  is  made  of  his  failure  to  press  the 
claim.  A  possible  explanation  may  be  found  in  the  circumstance 
that  the  prima  facie  beneficiaries  under  the  alleged  trust  (in  whose 
behalf  and  at  whose  instance  it  seems  probable  this  bill  is  filed)  had 
other  claims,  which  antedate  those  of  the  successful  contestants,  (while 
the  alleged  trust  antedates  but  the  smaller  of  them,)  which  were 
supposed  to  afford  better  chances  of  success.  Whatever  may  have 
induced  the  omission  to  press  the  claim,  it  seems  (quite  clearly)  in- 
equitable to  allow  the  contest  for  the  fund  to  be  renewed  by  setting  it 
up  here.  It  seems  so  in  the  light  of  the  facts  before  us,  allowing  full 
credence  to  the  defendant's  affidavits,  as  we  must  on  this  motion. 
Further  developments  may  possibly  change  the  aspect  of  the  case. 
The  motion  is  disallowed. 


BiOHABOBON  V.  Wabnbb  and  others. 

iOinniit  Court.  D.  Nebratha.    Msost  1?.  1886.) 

1.  MoRTOAOK— FoRBOLOSimii— Dbfensb  or  USUBT. 

The-  defense  of  usury  against  a  bill  to  foreclose  a  mortgage  failed,  where 
the  complainant  was  a  A<maj!d<  purchaser  before  maturity,  and  the  defend- 
ant a  subsequent  grantee  from  the  mortgagor,  holding  imder  deed  stipulating 
for  payment  by  her  of  the  mortgage. 

8.  Statutb  or  Limitations — Moktgaob — Provision  fob  DEFAtrLT  in  Payment 

OF  luTBaiBST. 

A  pTorision  in  a  mortgage  that,  upon  default  in  the  payment  of  interest 
due  on  any  of  the  notes  secured  thereby,  the  entire  debt  shall  immediately 
become  due  and  payable,  does  not,  of  itself,  cause  the  notes  to  mature  bo  as 
to  start  the  running  of  the  statute  of  limitations. 

8.  MORTeAOB — FOBBIBB  ADJUDICATION  AS  DeFENSB  TO  FOBSCIiOSDBB. 

Former  adjudication  cannot  be  pleaded  against  a  bill  to  foreclose  amort- 
gage,  where,  long  after  the  parohase  Of  the  notes  and  mortgage  by  the  com- 
plainant, the  defendant  commenced  an  action  against  the  original  mortgagee, 
obtained  service  by  publication,  and  took  a  default  and  a  decree  annulling 
the  mortgage,  although  no  assignment  of  the  mortgage  to  the  complainant 
had  yet  been  recorded. 

Bill  to  Foreclose  Mortgage. 
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Mason  Jt  Whedon,  for  complainant. 
S.  0.  Davidson,  for  defendants. 

Bbbwer,  J.  This  is  a  bill  to  foreclose  a  mortgage.  The  defenses 
are  usury,  the  statute  of  limitations,  and  a  former  adjudication. 

The  defense  of  usury  fails  for  two  reasons:  (1)  The  complainant 
is  a  bona  fide  purchaser  before  maturity.  This  the  testimony  unques- 
tionably establishes.  Counsel  for  defendant  challenges  the  sufficiency 
of  the  averment  of  the  bill  in  this  respect.  As  the  intent  of  the 
pleader  is  clear,  the  defect,  if  one  existed,  would  be  corrected  by  amend- 
ment to  conform  the  pleadings  to  the  proof.  (2)  The  only  defendant 
answering  is  in  no  condition  to  plead  usury.  She  is  a  subsequent 
grantee  from  the  mortgagor,  holding  under  deed  stipulating  for  pay- 
ment by  her  of  the  mortgage.     Dolman  v.  Cook,  14  N.  J.  Eq.  63 ;  Pin- 

.  ,j  nell  V.  Boyd,  33  N.  J.  Eq.  190;  Mitchell  v.  Skinner,  17  Kan.  563. 

: :,  The  statute  of  limitations  is  also  unavailing.     An  action  to  fore- 

:.|  .    close  a  mortgage  can  be  brought  within  10  years.     Gomp.  St.  Neb. 

•^  531,  §  6;  Hale  v.  Christy,  8  Neb.  268;  Stevenson  v.  Craig,  12  Neb. 

■-j  469;  S.  C.  12  N.  W.  Eep.  1;  Cheney  v.  Cooper,  14  Neb.  418;  S.  C. 

-  16  N.  W.  Rep.  471.     A  provision  in  a  mortgage  that,  upon  default 

f  in  the  payment  of  interest  due  on  any  of  the  notes  secured  thereby, 

the  entire  debt  shall  immediately  become  due  and  payable,  does  not, 
I  of  itself,  cause  the  notes  to  mature,  so  as  to  start  the  running  of  the 

statute  of  limitations.  The  stipulation  is  permissive  only,  and  sim- 
ply gives  a  privilege  to  the  mortgagee.  Bank  t.  Oas  <i  Coke  Co.,  4 
McCrary,  320;  S.  C.  14  Fed.  Rep.  768;  Lowenstein  v.  Phelan,  17 
Neb.  429;  8.  0.  22  N.  W.  Rep.  561;  Fletcher  v.  Davgherty,  13  Neb. 
226;  S.  G.  13  N.  W.  Rep.  207.  This  has  become  the  settled  law  of 
the  supreme  court  of  Nebraska,  and  of  the  United  States  circuit 
court  for  this  district,  and,  being  a  rule  of  property,  must,  upon  the 
principle  of  stare  decisis,  be  followed  irrespective  of  any  personal 
opinions  of  the  present  judge. 

The  plea  of  a  former  adjudication  must  also  be  overruled.  Long 
after  the  purchase  of  the  notes  and  mortgage  by  the  present  com- 
plainant, the  defendant  commenced  an  action  against  the  original 
mortgagee,  obtained  service  by  publication,  took  a  default,  and  a  de- 
cree annulling  the  mortgage.  The  complainant  being  no  party  to 
that  proceeding,  it  was  as  to  him  res  inter  alios  acta.  The  fact  that 
no  assignment  of  the  mortgt^e  to  him  had  been  recorded  did  not 
make  the  decree  operative  upon  his  rights. 

These  being  the  only  defenses,  and  none  of  them  being  sufficient, 
complainant  is  entitled  to  a  decree  of  foreclosure  as  prayed.  Whether, 
in  case  of  a  deficiency  upon  sale  of  the  mortgaged  premises,  he  will 
be  entitled  to  a  personal  judgment  over,  is  a  question  whiob  need  not 
now  be  considered. 
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Fabwell  and  others  v.  Kerb  and  others. 

(Oireuil  Court,  B.  D.  Iowa.    June  26, 188fi.^ 

EQmTY— CRieDrpoRs'  Bill— OofiTS— Hitsband  and  Wifk— Convbtawcb  ofHomh- 
BTEAD  Property. 

Where  a  wife  joined  her  husband  in  the  mortgage  of  store  property,  to  one- 
twentieth  of  which  she  held  the  legal  and  equitable  title,  but  previously  re- 
anired  him  to  convey  to  herself  several  pieces  of  property,  one  of  which  was 
le  west  half  of  the  block  occupied  by  them  as  a  homestead,  as  consideration 
therefor  and  on  the  ground  that  her  husband  received  from  her  father  after 
her  marriage  considerable  money  used  in  the  building  of  the  store,  and  the 
judgment  creditors  filed  a  bill  as  complainants  to  set  aside  said  conveyance  of 
the  husband  to  the  wife,  htld  that,  under  the  peculiar  circumstances  of  this 
case,  the  conveyance  be  sustained  as  to  the  homestead,  and  be  decreed  void 
as  to  the  remainder  of  the  property;  that  each  party  pay  the  costs  of  its  own 
testimony,  and  the  other  costs  of  the  case  go  against  the  defendants. 

Creditors'  Bill. 

Cummint  d  Wright,  for  complainants. 

L.  Kinkead,,  tot  defendants. 

Bbewbb,  J.  I  This  is  a  bill  filed  by  complainants,  judgment  cred- 
itors of  A.  J.  Kerr,  to  set  aside  a  conveyance  made  by  him  to  his 
vife,  Julia  Kerr,  and  to  subject  the  property  thus  conveyed  to  the 
payment  of  their  judgments.  The  law  governing  transactions  of  this 
kind  is  well  settled  in  the  federal  courts.  Humes  v.  Scruggs,  94  U. 
8.  22 ;  Seiti  v.  Mitchell,  Id.  580.  The  testimony  is  voluminous,  and 
in  many  respects  indefinite  and  unsatisfactory.  Comment  in  detail 
would  be  useless,  and  I  content  myself  with  a  statemeut  of  my  con- 
clusions. 

The  judgment  debtor  bad  been  a  merchant.  He  became  insolvent, 
and  transferred  all  his  property  by  mortgage  or  conveyance.  He 
mortgaged  the  lot  upon  which  his  store  building  was  situated  to  a  bank 
to  secure  a  debt  to  it.  His  wife  joined  in  this  mortgage.  She  held 
the  legal  and  equitable  title  to  one-twentieth  of  this  property.  Be- 
fore she  would  execute  this  mortgage  she  required  a  conveyance  of 
other  property — that  now  in  controversy — to  herself.  A  part  of  the 
property  thus  conveyed  was  the  W.  ^  of  block  13,  "Walter  &  Beach's 
addition  to  Enoxville.  This  entire  block  was  occupied  by  Mr.  and 
Mrs.  Kerr  as  their  homestead.  Whether  the  entire  block  was  exempt 
is  a  question  under  the  evidence.  The  validity  of  this  conveyance  is 
claimed  on  the  ground  that  by  the  mortgage  she  parted  with  her  own 
property;  that  in  their  early  married  life  her  husband  received  from 
her  father  considerable  money  and  property;  and  that  he  used  it  in 
the  building  of  the  store  on  the  lot  mortgaged  to  the  bank  under  an 
arrangement  with  her  that  when  the  building  was  completed  he  would 
convey  an  undivided  half  of  the  entire  property  to  her.  Hence  she 
claims  that  she  was  equitably  the  owner  of  one-half  the  store  prop- 
erty, and  that  the  value  of  this  was  about  the  same  as  the  value  of 
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the  property  conveyed  to  her;  that  her  hashand  receiTed  8omethin( 
from  her  father  is  clear,  bat  what  amoant,  and  nnder  vhat  circam 
stances,  is  not  satisfactorily  disclosed.  Neither  is  the  testimony  sat 
isfactory  as  to  the  alleged  agreement  aboat  the  conveyance  of  one 
half  of  the  store  property.  The  conveyance  in  controversy,  there 
fore,  to  the  wife,  cannot  be  sustained  as  a  whole.  It  shoald  be  sas 
tained  in  part,  for  she  unquestionably  owned  the  one-twentieth  of  thi 
store.  Taking  that  into  account,  as  well  as  the  fact  that  her  husbanc 
did  receive  something  from  her  father,  and  also  considering  the  doub 
as  to  whether  the  entire  homestead  be  not  exempt,  I  reach  this  con 
elusion :  (1)  That  the  conveyance  be  sustained  as  to  said  W.  ^  o 
block  13,  the  part  of  the  homestead;  (2)  that  it  be  decreed  void  ai 
to  the  remainder  of  the  property;  (S)  that  each  party  pay  the  eosti 
of  its  own  testimony;  (4)  that  the  other  costs  of  the  case  go  agains 
2£  the  defendant. 

Alleh  v.  O'DonaIiD. 
'^  (OireuU  Court,  J).  Oregon.    August  18. 1880.) 

I  1.   DlBOHABOB  07  SUBBTT  BT  EZTBNBION  OF  TlHB  TO  DbBTOB. 

What  constitutes  an  extension  of  time  by  a  creditor  so  as  to  discharge  i 
sarety  considered,  and  the  former  ruling  in  this  case  adhered  to.    28  Fed 
Rep.  17. 
S.  Btatutb  ov  Ldotations. 

A  mortgage  given  to  secure  a  note  is  a  mere  incident  thereto,  and  a  pay 
ment  on  the  latter  which  has  the  effect  to  prolong  the  time  within  which  i 
suit  may  be  brought  thereon  has  the  same  effect  on  the  former. 
8.  Saub. 

Payment  on  a  debt  evidenced  by  a  note  and  secured  by  a  mortgage,  undei 
section  25  of  the  Code  of  Civil  Procedure,  is  a  pavment  on  the  latter  as  wel 
as  the  former,  and  marks  the  point  of  time  in  the  one  case  as  well  aa  thi 
other  from  which  the  statute  of  limitations  runs. 

4.   SUKETY. 

A  mortgagor  of  property  to  secure  the  note  of  another  is  lo  far  a  surety  foi 
such  other,  and  a  payment  by  the  maker  of  the  note  has  the  same  effect  oi 
the  mortgage  as  if  the  mortgagor  was  a  joint  maker  of  the  note. 

On  Behearing.     Suit  to  enforce  the  lien  of  a  mortgage. 
C.  E.  S.  Wood  and  George  H.  Williams,  for  plaintiff. 
Wm.  H.  Holmes,  for  defendants. 

Deadt,  J.  On  the  nineteenth  ult.  an  opinion  was  announced  ii 
this  case  in  favor  of  the  plaintiff.  Thereupon  the  defendants,  Ed 
ward  G.  and  Frank  B.  Gross,  applied  for  a  rehearing  on  the  questioni 
of  the  extension  of  time  by  the  creditor  and  the  statute  of  limitations 
which  was  had. 

On  the  first  point  it  is  insisted  that  an  agreement  for  the  extensioi 
of  time  may  be  implied  from  circumstances,  including  the  action  o 
the  parties  thereunder;  citing  Brandt,  8ur.  §  304.    Doubtless  tbii 
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da  a  correct  statement  of  the  law.  But  whether  the  agreement  is  exf 
pressed  or  implied,  it  ia  not  valid,  onless  for  a  definite  time,  and 
founded  on  a  sufficient  consideration.  And  mere  delay  or  forbearance 
1o  sue,  though  had  in  pursuance  of  an  understanding  between  the 
parties,  does  not  furnish  ground  for  any  auoh  implication. 

The  claim  that  there  was  an  extension  of  time  by  the  creditor  to 
the  debtor  is  wholly  based  on  the  sale  of  a  portion  of  his  interest  in 
the  mortgaged  premises,  by  Cross,  the  principal  debtor,  to  Lewis, 
the  creditor,  in  trust,  that  he  would  dispose  of  the  same,  with  the 
■consent  of  Gross,  release  (he  lien  of  the  mortgage  thereon,  and  apply 
the  proceeds  on  the  debt.  The  mere  sale  was  certainly  an  indifferent 
act  in  this  respect.  Cross  had  a  right  to  sell  his  property,  subject  to 
the  mortgage,  to  whom  he  pleased,  and  neither  the  right  nor  liability 
of  the  surety  could  by  any  possibility  be  affected  thereby.  And  he 
and  the  creditor  had  a  right  also  to  agree  that  so  fast  and  far  as 
the  property  was  disposed  of  by  Lewis,  the  lien  of  the  mortgage 
thereon  should  be  discharged;  the  proceeds  of  such  sales  being  ap- 
plied on  the  debt. 

None  of  the  acts  embraced  in  this  arraogement  and  constituting 
this  transaction  had  the  least  effect  on  the  surety's  right  to  pay  the 
4ebt  and  be  subrogated  to  the  right  of  the  creditor  to  enforce  the  lien 
of  the  mortgage.  However  long  the  creditor  might  delay  'or  forbear 
the  collection  of  his  debt  by  legal  proceedings  on  this  account,  or  any 
other  voluntary  arrangement  or  understanding,  he  was  at  no  time 
legally  bound  to  forbear  such  proceeding,  and  unless  he  was,  the 
surety  cannot  be  heard  to  complain;  and  I  do  not  think  he  ought  to 
then,  nnless  he  can  show  that  he  was  injured'by  the  delay.  But  at 
present  the  weight  of  authority  is  otherwise,  though  I  think  the  teud« 
«ncy  of  judicial  utterance  and  opinion  is  in  that  direction,  and  may 
yet  reach  there.  The  only  risk  or  obligation  that  the  creditors  took 
or  undertook  in  this  arrangement  was  that  the  property  should  be~~ 
fairly  sold,  and  the  proceeds  applied  so  as  to  reduce  the  liability  of 
the  surety's  property  in  a  corresponding  degree.  As  was  said  in  the 
opinion  of  the  court : 

"It  may  be  even  admitted  that  this  arrangement  with  Mr.  Lewis  fairly 
implied  that  the  firm  of  Allen  &  Lewis  woald,  while  it  was  being  carried 
^at,  forbear  to  sue  the  debtor.  But  there  is  no  evidence  of  any  agreement 
thereabout  or  consideration  therefor.  An  agreement  to  give  the  debtor  time 
is  not  binding  unless  made  for  some  definite  period  and  on  a  sufficient  con- 
sideration. And  although  the  creditor  should,  in  pursuance  of  an  agree- 
ment or  understanding,  express  or  Implied,  actually  forbear  to  sue  for  a  given 
length  of  time,  but  witliout  any  consideration  therefor,  the  surety  is  not 
thereby  discharged  >  And  the  reason  is  apparent.  Such' an  arrangement  is 
not  binding,  and  therefore  it  does  not  prevent  the  surety  from  paying  the 
debt,  and  proceeding  with  the  riglit  of  tlie  creditor  to  enforce  the  claim 
against  the  debtor.    Brandt,  Sur.  §  296."    28  Fed.  Rep.  23. 

Bnt  the  fact  is,  there  was  no  delay  worked  or  intended  by  this  ar« 
sangement.    As  far  as  it  went,  it  was  evidently  anteuded  as  a  sub- 
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stitute  for  legal  proceedings,  than  which  it  might  reasonably  bar) 

been  thought  more  expeditious  and  economical,  and  probably  was  so 

So  far  as  the  surety  was  concerned  the  creditor  could  take  bia  owi 

time  to  enforce  bis  claim  against  the  principal  debtor.     If  the  saret] 

was  not  satisfied  with  the  delay,  it  was  her  right,  or  that  of  her  rep 

resentatives,  to  pay  the  debt  and  enforce  the  same  against  the  prin 

cipal  and  his  property.     It  i&  a  mistake  to  suppose  that  a  surety'i 

obligation  goes  no  further  than  a  guarantor's,  and  may  be  discharget 

by  the  mere  indulgence  of  the  creditor.     The  contract  of  the  latter  ii 

collateral  to  and  separate  from  that  of  the  principal,  and  is  oftei 

founded  on  a  separate  consideration,  while  that  of  the  surety  is  direct 

being  the  same  with  the  principal  and  founded  on  the  same  oonsid 

eration.     Brandt,  Sur.  §  1.     When  security  is  taken,  the  debt,  so  fai 

as  the  creditor  is  concerned,  is  the  debt  of  the  surety,  and  the  lav 

..  presumes  that  the  credit  was  given  to  him.     He  is  an  original  prom 

',  isor,  and  unless  excused  by  the  fact  of  time  give  to  the  creditor,  oi 

.|  the  misapplication  of  the  pledge  given  by  the  debtor,  it  is  bis  duty  k 

^,  pay  the  same,  as  if  it  was  in  fact  his  own  debt.     Therefore,  the  lav 

-J  ie  not  watchful  or  swift  to  find  a  loophole  or  technicality  throagl 

^  which  he  may  escape  his  liability.     And  where  property  is  mortgagee 

r  by  the  owner  to  secure  the  debt  of  another,  such  property  occupiei 

the  position  of  a  surety,  and  is  liable  for  the  payment  of  the  debt  ac' 

I  cordingly.     Brandt,  Sur.  §§  21,  22;  1  Jones,  Mortg.  §  114. 

As  to  the  statute  of  limitations,  counsel  now  make  the  point  tha^ 
as  the  statute  commenced  to  run  against  the  mortgage  executed  bj 
Pluma  F.  Cross  on  January  23, 1873,  the  remedy  thereon  was  barrec 
before  the  commencement  of  this  suit,  on  February  5,  1884.  In  thii 
connection  counsel  cites  and  relies  on  a  case  decided  in  this  coart— 
Eubanks  v.  Leveridge,  4  Sawy.  274.  That  was  a  suit  on  a  mortgag< 
by  an  assignee  of  the  mortgagee  therein,  against  the  grantee  of  thi 
mortgagor.  The  defendant  was  not  liable  on  the  note  which  tht 
mortgage  was  given  to  secure,  but  only  as  the  successor  in  interesi 
of  the  mortgagor  in  the  land.  The  mortgagor,  the  maker  of  the  note 
was  not  a  party  to  the  suit,'  and  the  note  was  not  regarded  as  bein^ 
in  the  case.  More  than  10  years  had  elapsed  since  the  note  beoam< 
due,  and  it  was  conceded  that  the  remedy  on  the  mortgage  was  barrec 
unless  a  certain  time  during  which  the  mortgagor  was  out  of  the  state 
after  the  right  of  action  accrued  on  the  note,  should  be  deducted  fron 
the  limitation  prescribed  by  the  statute,  as  provided  in  section  16  ol 
the  Code  of  Civil  Procedure,  which  declares,  in  effect,  that-  the  tim< 
during  which  a  person  is  out  of  the  state  after  an  action  accrue! 
against  him  shall  not  be  deemed  or  taken  as  a  part  of  the  limitation 
The  court,  following  the  dicision  in  Anderson  v.  Baxter,  4  Or.  107,  helc 
that  a  suit  to  enforce  the  lien  of  a  mortgage  being  in  effect  a  proceed 
ing  in  rem  and  not  "against"  any  "person,"  the  qualification  con 
tained  in  said  section  16  did  not  apply,  for  the  reason  that  the  ab 
sence  of  the  mortgagor  or  debtor  from  the  state  did  not  prevent  th< 
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prosecution  of  saeh  a  suit.  The  mere  statement  of  the  ease  shows 
it  has  uo  application  to  this,  which  is  a  suit  on  a  promissory  note  se* 
cured  by  a  mortgage,  in  which  the  remedy  on  the  note  is  confessedly 
not  barred  by  lapse  of  time.  The  time  within  which  the  suit  may  bd 
brought  on  the  note  has  been  extended  by  the  payment  of  interest 
thereon.  And  the  question  is,  while  the  note  is  kept  alive  by  this 
means  can  the  security  die?  As  was  said  in  the  opinion  of  the  court 
(28  Fed.  Bep.  26)  the  mortgage  or  security  is  a  mere  incident  of  the 
debt  and  passes  with  it.  Therefore,  a  transfer  of  a  note  carries  with 
it  all  seonrities  for  its  payment,  whether  a  mortgage  or  otherwise. 
It  is  the  debt  that  gives  character  to  the  mortgage  and  determines 
the  rights  and  remedies  of  the  parties  to  the  transaction.  1  Daniel, 
Neg.  Inst.  §§  748,  834,  et  geq. 

On  principle,  then,  whatever  act  or  fact  operates  to  keep  the  note 
alive,  and  prevents  the  statute  from  running  against  the  remedy 
thereon,  ought  to  have  the  same  eSect  on  the  security.  The  one  is 
the  personal  obh'gation  of  the  party,  and  the  other  is  the  particular 
thing  or  means  set  apart  and  pledged  for  its  fulfillment  and  perform- 
ance. So  long  as  this  obligation  lives,  and  a  suit  against  the  maker 
ean  be  maintained  thereon,  the  security  for  its  payment  should  be 
subject  to  enforcement  also.  EweUv.  Daggt,  108  U.  S.  146;  S.  C. 
3  Sup.  Ct.  Bep.  408. 

But  under  section  25  of  the  Code  of  Civil  Procedure,  which  declares 
that  "whenever  any  payment  of  principal  or  interest"  is  made  on  "an 
existing  contract,  whether  it  be  bill  of  exchange,  promissory  note,  bond, 
or  other  evidence  of  indebtedness,"  after  the  same  becomes  due,  "the 
limitation  shall  commence  from  the  time  the  last  payment  was  made," 
I  am  unable  to  see  why  the  payments  which  confessedly  kept  alive  the 
remedy  on  the  note  did  not  directly  have  the  same  effect  on  the  mort- 
gage.  In  addition  to  being  an  incident  of  the  note,  it  is  a  "contract," 
and  "evidence  of  indebtedness,"  and  the  payments  were  as  much  made 
on  it  as  on  the  note.  The  payment  was  made  on  the  debt,  and  af« 
fected  the  mortgage  as  well  as  the  note.  It  extinguished  so  much  of 
the  latter  for  which  the  former  is  security,  and  the  unsatisfied  exist- 
ence  of  the  one  was  as  much  acknowledged  thereby  as  the  other.  The 
statute  expressly  declares  that  a  payment  on  the  "contract"  shall  have 
the  efifect  to  postpone  the  running  of  the  statute  until  from  and  after 
the  date  of  the  last  payment,  and,  in  my  judgment,  that  logically  and 
legally  includes  the  mortgage,  as  well  as  the  note  it  was  given  to  se- 
cure. 

The  argument  for  the  defendants  practically  admits  this  proposi- 
tion, in  case  of  a  mortgage  by  the  principal  debtor,  or  even  in  the 
case  of  a  surety  by  mortgage  or  pledge,  who  is  also  a  party  to  the 
promise  to  pay,  but  denies  it  where  the  surety  is  not  personally 
bonnd.  The  rule  at  common  law  was  that  a  payment  by  the  prin* 
cipal,  even  after  the  statute  had  run,  revived  the  debt  against  the 
surety  as  well  as  himself.     See  Sigourney  v-.  Drury,  14  Pick.  387, 
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cited  in  the  opinion  of  the  oonrt.     Some,  if  not  many,  of  the  state 

have  changed  this  rule  by  statute.     Bat  this  state  has  simply  de 

clared  the  effect  of  payment,  "irhenever"  made,  to  be  the  establish 

ment  of  a  new  point  of  time  from  which  the  statute  shall  ran,  di 

vested  of  all  the  subtleties  which  had  grown  up  around  the  snbject 

The  supreme  court  of  the  state  in  Sutkerlm  t.  Roberts,  4  Or.  378 

held  that  any  person  who  can  be  compelled  to  pay  a  note  is  oompe 

tent  to  make  a  payment  thereon,  under  said  section  25.     Tboma 

Cross  was  liable  to  pay  this  note,  and  a  payment  made  by  bin 

thereon  was  a  payment  within  that  section.     In  that  case  more  thai 

10  years  had  elapsed  since  the  note  became  due  that  the  mortgagi 

was  made  to  secure.     The  note  and  mortgage  were  made  by  the  de 

fendant  Jane  Roberts,  and  the  deceased,  Jesse  Roberts,  who  was  ii 

fact  her  husband,  though  that  does  not  distinctly  appear  in  the  re 

port  of  the  case.     And  the  mortgage  must  have  included  the  prop 

;  '^  erty  of  the  wife,  as  well  as  that  of  the  husband.     There  was  a  pay 

i\t  ment  by  the  administrator  of  the  deceased,  out  of  the  assets  of  hi 

'%  estate,  less  than  10  years  before  the  commencement  of  the  suit,  s* 

'-|  that  the  statute  had  run  against  the  note  but  not  the  mortgage,  pro 

i-'  Tided  full  effect  was  given  to  this  payment  as  against  the  latter 

f  The  right  of  the  administrator  to  make  the  payment,  under  sectioi 

25  of  the  Code,  was  contested  on  the  ground  that  he  was  a  volunteer 

\  But  the  court  held  that  as  he  could  be  compelled  to  pay  the  note  b( 

far  as  he  had  assets,  his  payment  with  them  was  within  the  statute 

and  constituted  the  point  of  time  from  which  the  limitation  com 

menced.     This  being  so,  it  was  taken  for  granted  by  oonrt  and  coun 

sel  that  the  payment  on  the  debt  had  the  same  effect  on  the  mortgage 

that  it  had  on  the  note,  and,  therefore,  the  suit  to  enforce  the  lien  o 

the  mortgage  was  not  barred. 

As  we  have  seen,  Plnma  F.  Gross  is,  as  to  her  property  inclndec 
in  this  mortgage,  a  surety  for  the  payment  of  this  debt  as  much  ai 
if  she  had  signed  the  note  given  for  the  same.  Her  principal  mad( 
the  payments  on  this  debt,  for  which  in  her  property  she  was  surety 
and  by  so  doing  he  prevented  the  statute  fr^m  running  against  it  be 
fore  the  commencement  of  this  suit.  While  the  remedy  on  the  noti 
is  not  barred,  neither  is  that  on  the  mortgage,  either  because  it  is  i 
a  mere  incident  of  the  note  and  follows  it,  or  the  pajrment  was,  nn 
der  the  statute,  made  on  the  mortgage  as  well  as  the  note,  and  hat 
the  same  effect  on  the  former  as  the  latter. 

And  why  should  the  statute  run  against  the  mortgage  and  no 
against  the  note  ?  They  are  essential  parts  of  the  same  transaction 
1  Jones,  Mortg.  §  71.  The  one  is  the  complement  of  the  other.  Th 
mortgage  was  given  to  secure  the  payment  of  the  note,  and  presnm 
ably  the  creditor  relied  on  it  exclusively.  And  whatever  act  of  thi 
parties,  or  either  of  them,  that  has  the  effect,  under  the  law,  to  dela; 
the  running  of  ihe  statute  against  the  promise  to  pay  the  debt,  ought 
in  justice  and  right,  to  include  the  security  given  for  its  payment 
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The  surety  executed  the  mortgage  presumably  with  a  knowledge  of 
the  law,  as  to  the  effect  of  payment  by  the  principal,  and  must  be 
deemed  and  taken  to  consent  to  it,  and  be  bound  accordingly.  The 
former  ruling  is  adhered  to.  , 


Tbal  v.  Fissbl.* 

AsHKB  V.  Samb. 

{OireuU  Oourt,  S.  D.  PenruyUxmia.    June  29, 1886.) 

1.  MAiiiciotm  Pbosboctioh — Falbe  Ihprisonment. 

To  sustain  an  action  for  malicious  prosecution  It  mnst  appear  that  the  pros- 
ecutor was  actuated  by  malice,  without  probable  cause;  and  to  sustain  an  ac- 
tion for  false  imprisonment  it  mnst  appear  that  he  was  g^lty  of  some  im- 
proper conduct  connecting  him  with  the  unlawful  arrest. 

8.  Sahg — WARRAirr — Who  Liable  When  Erroneotjsly  Issued. 

If  the  offense  charged  is  of  a  public  nature,  and  a  justice,  through  error  of 
Judgment,  issues  a  warrant  when  none  should  issue,  or  an  erroneoqs  warrant 
in  substance  or  form,  the  error  is  his  alone;  but  if  the  object  in  view  is  the 
protection  or  enforcement  of  a  statutory  private  right,  and  a  warrant  is  pro- 
cured where  none  is  authorized,  and  an  arrest  made,  the  individual  procur- 
ing it,  and  all  othere  participating,  are  held  responsible. 

.  At  Law. 

F,  E.  Brewster,  Samuel  Hepburn,  Sr.,  and  F.  Carroll  Brewster,  for 
plaintiffs. 

F.  E.  Beltzhoover  and  S.  Hephum,  Jr.,  for  defendant. 

BuTLEB,  J.  To  render  a  prosecutor  (one  who  makes  information 
on  which  a  warrant  of  arrest  for  crime  is  grounded)  liable  to  suit, 
either  ia  trespass  for  false  imprisonment,  or  case  for  malicious  prose- 
cution, he  must  be  guilty  of  some  wrong  towards  the  party  arrested. 
The  policy  of  the  law  forbids  that  he  shall  be  held  responsible  except 
under  such  circumstaQces.  In  an  action  for  malicious  prosecution  it 
must  appear  that  he  was  actuated  by  malice,  without  probable  cause; 
and  in  an  action  for  false  imprisonment  it  mnst  appear  that  he  was 
guilty  of  some  improper  conduct,  connecting  him  with  the  unlawful 
arrest.  In  either  case,  if  he  have  probable  cause  to  believe  a  crime 
has  been  committed,  and  does  no  more  than  make  information  of  the 
facts,  he  is  not  responsible  for  the  arrest  which  follows.  If  the 
justice,  through  error  of  judgment,  issues  a  warrant  when  none 
should  issue,  or  an  erroneous  warrant,  in  substance  or  form,  the  error 
is  his  alone.  If,  in  the  latter  case,  the  accused  is  arrested,  the 
justice,  and  all  others  actively  engaged  in  making  the  arrest,  are  re- 
sponsible  for  the  unlawful  interference  with  the  defendant's  person. 


•  Keported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Their  only  justification  is  the  warrant,  and  tbat,  being  nnlawfal, 
affords  no  protection.  To  hold  the  prosecutor  responsible  in  sucb 
case,  who  simply  discharges  a  public  duty  in  making  information  ol 
a  supposed  offense,  would  not  only  be  grossly  unjust  to  him,  but 
would  also  be  highly  injurious  to  the  public  interests.  What  reason 
or  excuse  can  be  suggested  for  holding  him  responsible  for  the 
justice's  mistake ?  He  has  nothing  to  do  with  issuing  the  writ;  no 
authority  or  influence  respecting  it.  It  is  the  justice's  duty  to  pass 
upon  the  facts,  and  determine  whether  a  warrant  shall  issue.  Hie 
functions  are  judicial.  This  is  all  so  plain  that  no  question  could  be 
raised  respecting  it  but  for  the  loose  and  inconsiderate  expressions  to 
be  found  in  a  few  reported  cases.  No  instance  was  cited  by  the 
learned  counsel,  in  which  a  prosecutor  was  ever  held  responsible  foi 
an  honest  statement  of  facts,  where  he  supposed  a  public  offense  had 
--,-  been  committed. 

» l<  There  is  a  class  of  cases  in  which  individuals  who  institute  proceed- 

'  <|  ings  for  arrest  (where  sucb  proceedings  are  not  authorized  by  law) 

'.^;  may  be  held  responsible.     In  these  cases,  however,  the  individuals 

*]  are  not  prosecutors  in  the  ordinary  and  proper  sense  of  the  term. 

^  No  offense  against  the  public  (no  crime)  is  charged.     The  object  in 

5  view  is  the  protection  or  enforcement  of  a  private  right ;  as  where  a 

creditor  is  allowed  to  proceed  by  arrest,  under  the  peculiar  oircum- 
I  stances  described  in  a  statute  authorizing  the  warrant.     Here  (and 

in  similar  cases)  a  special  jurisdiction  is  conferred;  and  if  a  warrant 
is  procured  where  none  is  authorized,  and  an  arrest  made,  the  indi- 
vidual procuring  it,  and  all  others  participating,  are  held  responsible. 
The  failure  to  distinguish  this  class  of  cases,  where  individuals  are 
proceeding  on  their  own  account,  for  their  own  private  benefit,  from 
public  prosecutions  for  crime,  where  the  prosecutor  represents,  not 
himself,  but  the  public,  has  led  to  the  confusion  and  inconsiderate 
remarks  occasionally  found  in  the  books.  The  cases  of  Maker  v. 
Ashmead,  30  Pa.  St.  344;  Curry  v.  Pringle.  11  Johns.  444;  Gold  v. 
Bissell,  1  Wend.  210;  Ropers  v.  Mulliner,  6  Wend.  597;  Vredenburgh 
V.  Hendricks,  17  Barb.  179,  belong  to  this  class.  Baird  v.  House- 
holder, 32  Pa.  St.  168,  and  Kramer  v.  Lott,  50  Pa.  St.  495,  cited  by 
the  plaintiff,  decide  nothing  more  than  that  the  form  of  action  there 
adopted  was  wrong.  The  question  of  liability  in  another  form  was 
not  discussed  nor  considered,  and  the  incautious  observations  dropped 
respecting  it  are  of  no  value. — The  subject  is  so  fully  considered  in 
Von  Latham  v.  Liblnj,  38  Barb.  339;  Stewart  v.  Hawley,  21  Wend. 
552;  and  West  v.  Smallwood,  3  Maes.  &  W.  418, — that  nothing  fur- 
ther need  be  added. 

In  the  case  before  us  the  defendants  (the  plaintiffs  here)  were  sup- 
posed to  be  guilty  of  a  public  offense, — a  crime.  The  justice  had 
full  and  unquestionable  jurisdiction,  as  he  has  of  all  criminal  charges. 
The  prosecutors  did  no  more  than  lay  the  information  before  him. 
It  is  true,  they  say  they  went  to  obtain  a  warrant,  and  it  is  probable 
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ibey  told  the  justice  that  they  desired  the  writ.  Bnt  this  ie  axih'' 
stsntially  what  is  done  in  every  case.  The  prosecutor  would  not 
visit  the  justice  if  he  did  not  think  a  warrant  should  issue;  the 
object  oiF  bid  visit  is  to  procure  it.  He  has  no  control,  however,  over 
the  jnstice,  and  knows  that  the  warrant  will  issue  or  not  as  the 
justice  may  determine.  If,  through  improper  motives  and  improper 
means,  he  induces  the  justice  to  proceed,  a  different  case  is  presented. 
Here  the  prosecutors  honestly  believed  an  offense  had  been  committed.' 
and  that  the  information  laid  before  him  waS'  truthful.  They  were 
therefore  in  no  respect  responsible  for  what  followed. 

If  responsibility  exists,  it  is  upon  the  justice,  and  the  constable  who 
executed  the  warrant.  We  do  not  mean  to  intimate  that  they  are 
responuble;  the  question  is  not  involved.  If  such  responsibility 
exists,  it  arises  out  of  the  justice's  mistake.  To  hold  the  prosecutors 
liable  for  this  would,  as  before  suggested,  be  not  only  unjust  to  them, 
bat  injurious  to  the  public. 

Judgment  will  therefore  be  entered  for  defendants  on  the  second 
point  presented  on  the  trial,  and  reserved  for  future  consideration. 
If  it  may  be  said  that  the  point  assumes  the  facts  on  which  it  is 
based,  it  may  be  answered  that  the  case  justifies  the  assumption. 
These  facts  were  not  open  to  controversy,  and  the  court  was  there- 
fore bound  to  take  them  as  here  stated,  and  rule  the  case  as  we  now 
do;  in  other  words,  to  instruct  the  jury  that  there  was  no  evidence 
of  wrongful  conduct  on  the  defendants'  part,  and  therefore  that  the 
suit  cannot  be  sustained. 


FoBTUNB  V.  Smith  and  others. 

(Circuit  Court,  D.  Nebraska.    August  19,  1886.) 

Attachmeut— Priokitt— Ajbscondisg  Dbbtok— Aoknt. 

Where  a  firm  agreed  with  an  agent  to  apply  the  first  moneys  collected  from 
the  property  of  an  absconding  debtor  in  payment  of  a  joint  note  from  the 
agent  and  said  debtor,  who  had  been  in  partnership,  in  consideration  of  re- 
leasing the  agent  from  any  partnership  liability,  while  he  agreed  to  allow  the 
firm  to  make  their  claims  against  the  debtor  prior  and  superior  to  his  own, 
held,  that  the  agent  thereby  granted  to  the  firm  priority  of  lien  on  proi)erty 
attached  by  him  for  their  benefit,  although  he  had  himself  a  good  equitable 
lien  on  the  same  property,  previonsly  given  to  secore  him  for  money  he  had 
put  into  the  partnership. 

In  Equity. 

Whitny  S.  Clark,  for  complainant. 

W.  H.  Hunger,  for  defendants. 

Bbewbb,  J.  This  is  a  bill  to  correct  a  mistake  in  a  deed  and  to 
remove  a  cloud  from  the  title.  The  facts  are  these :  In  January, 
1885,  one  John  Y.  Smith  was  in  business  in  Nebraska  and  Iowa 
buying  grain  and  shipping  to  Chicago.  Rumsey  &  Buell  were  com- 
mission merchants  in  Chicago  to  whom  he  made  his  shipments,  and 
v.28p.no.6— 23 
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who  were  in  the  habit  of  making  time  advances  on  grain  parchaai 

and  to  be  purchased.     M.  Fortune,  the  complainant  in  this  oas 

was  a  traveling  agent  of  Bumsey  &  Buell,  looking  after  their  interes 

in  Iowa  and  Nebraska.    On  January  16,  1885,  he  formed  a  fo 

partnership  with  Smith,  putting  into  the  concern  $5,800  in  cash,  tl 

property  of  his  wife,  $2,200  in  notes  belonging  to  himself,  and  $5,0( 

borrowed  from  Bumsey  &  Buell  on  a  note  signed  by  himself,  his  wif 

and  Smith.     The  name  of  the  concern  was  unchanged,  though  1 

became  a  full  partner.     The  business  of  the  partnership  was  mai 

aged  entirely  by  Smith ;  Fortune  continuing  to  act  as  an  agent  ( 

Bumsey  &  Buell.    On  April  17, 1885,  Smith  executed  and  forwardc 

a  deed  to  Fortune.     Smith  intended  by  this  deed  to  convey  what : 

known  as  the  opera-house  property  in  North  Bend,  Nebraska,  bat  I 

mistake  other  property  was  described.    It  was  intended  to  seem 

;  IC  Fortune  for  the  money  he  had  pat  into  the  partnership.     Though  i 

]li  form  a  deed,  with  an  expressed  consideration  of  $5,000,  it  was  n< 

lli  intended  as  a  payment  of  so  much  money,  but  merely  as  security.    In 

f-  mediately  after  forwarding'  this  deed  to  Fortune,  Smith  abscondec 

A  owing  Bumsey  &  Buell  $22,000.    As  soon  as  he  had  received  it 

^  deed.  Fortune  came  to  Nebraska,  and  finding  that  Smith  had  a1 

t  Bconded,  placed  for  Bumsey  &  Buell  an  attachment  op  all  of  Smith 

I  property,  including  therein  this  opera-house.    A  few  days  after.  Ban 

sey  came  out  from  Chicago,  and  he  and  Fortune  executed  the  follow 

ing  agreement : 

"Articles  of  agreement  made  and  entered  into  this  fifth  day  of  May,  188 
by  and  between  Ilumsey  &  Buell,  of  the  first  part,  and  M.  Fortune  and  A< 
A.  Fortune,  of  the  second  part,  witnessetli,  that  whereas,  one  Joim  Y.  Smil 
is  indebted  to  botti  of  said  parties  and  has  absconded;  and  whereas,  said  fir 
parties  hold  a  joint  note  for  65,000,  signed  by  John  Y.  Smith,  M.  Fortun 
and  Ada  A.  Fortune,  dated  January  3,  1885,  and  both  parties  herewith  ha^ 
cause  for  attachment  against  the  said  John  Y.  Smith ;  and  whereas,  said  flr 
party  is  about  to  commence  suit  by  attachment  against  him, — it  is  agreed  at 
understood  that  the  parties  of  the  first  part  will  apply  the  first  money  tlii 
may  receive  from  sale  of  corn,  for  which  they  hold  John  Y.  Smith's  crib  r 
ceipts,  or  which  they  may  realize  or  collect  in  attachment  proceedings  again 
him  from  other  property  in  Iowa  or  Nebraska  in  payment  of  said  joint  no 
above  described,  and  signed  by  said  Smith  and  M.  Fortune  and  Ada  A.  Fo 
tune  as  aforesaid. 

"It  is  also  agreed  that  said  M.  Fortune  is  released  from  any  and  all  liabi 
ity  to  said  first  parties  on  account  of  his  relations  in  business  or  asaociatioi 
with  said  John  Y.  Smith  as  a  partner  or  otherwise,  and  iu  consideratic 
thereof  said  M.  Fortune  will  use  his  best  endeavors  to  assist  said  first  partii 
in  collecting  from  said  Smith  whathe.  Smith,  owes  them,  in  discovering  pro 
erty  belonging  to  him  in  Iowa,  and  elsewhere,  and  he  will  allow  them  i 
make  their  claims  against  said  Smith  prior  and  superior  to  bis  in  law  uut 
they  shall  have  secured  or  collected  enough  to  pay  their  claims  in  full. 

"llXJMSKV  &  BU£IX. 
"M.  FOKTUNE." 

By  virtue  of  various  proceedings  Bumsey  St  Baell  have  eoUeetc 
about  $9,000  on  his  indebtedness.    Some  time  after  the  above  agrei 
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ment  Fortune  instituted  this  sait  making  Bnmsey  &  Buell  as  well 
as  Smith  defendants.  Bj  it  he  seeks  to  have  the  deed  corrected  so 
as  to  describe  the  opera-hoase  as  the  property  intended,  and  at  the 
same  time  have  the  clood  oast  apon  the  title  by  Ramsey  &  Buell's 
attachment  removed.  Among  other  defense  Bnmsey  &  Buell  plead 
the  above  agreement.  In  order  to  understand  fully  the  import  of 
that  agreement,  these  facts  must  be  borne  in  mind:  Fortune,  as 
full  partner  of  Smith,  was  indebted  to  Bumsey  &  Bnell  in  the  sum  of 
$22,000,  or  80  much  thereof  at  least  (the  exact  amount  of  which  the 
testimony  does  not  disclose)  as  had  been  contracted  since  the  forma- 
tion of  the  partnership.  He  was  also  indebted  to  them  on  the  note 
of  $5,000  signed  by  himself  and  Smith.  He  was  the  agent  of  Bnm- 
sey &  Bnell,  and  as  such  bad  caused  the  attachment  to  be  levied  on 
the  opera-house,' the  legal  title  to  which  stood  in  Smith.  At  the  time 
of  doing  this  be  had  a  lien  good  in  equity  upon  such  opera-liouse, 
given  to  secure  him  for  the  money  he  had  put  into  the  partnership. 
Now,  under  these  circamstanoes,  by  this  instrument  Bumsey  & 
Bnell  agree  to  apply  the  first  moneys  collected  from  Smith's  property 
in  payment  of  said  note.  They  also  agree  to  release  Fortune  from 
any  partnership  liability,  while  he  agrees  to  allow  them  to  make  their 
claims  against  Smith  prior  and  superior  to  his,  until  they  shall  have 
collected  enough  to  pay  themselves  in  full.  Now,  while  the  lan- 
guage of  this  agreement  is  not  clear  beyond  doubt,  it  seems  to  me 
that  fairly  construed  it  means  that  Fortune  is  to  postpone  al)  claims 
that  he  may  have  against  the  properties  standing  in  Smith's  name, 
iuelading  therein  the  opera-house,  to  any  claims  which  Bum&cy  & 
Bnell  may  have  against  said  property;  in  other  words,  there  being 
two  lienbolders,  the -prior  lienholder  for  full  consideration  grants  pri- 
ority to  the  junior  lienholder.  Such  is  a  reasona|>le  construction  of 
the  contract,  and  is  such  an  arrangement  as  might  fairly  be  expected 
from  parties  situated  as  these  were.  Under  these  circumstances  I 
think  that  complainant  is  not  entitled  to  relief,  and  that  a  decree 
must  be  entered  dismissing  the  bill. 
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Cl4Bkg  V.  Shaw  and  another,  Trnstee. 
{Circuit  Court.  D.  VermmL    August  14,  18M.) 

ATTAcnMBHJT — Exemptions — Money  Collected  by  MabshaIi. 

Money  collected  by  a  United  States  marshal  on  an  execution  issning  out  i 
the  United  States  circuit  court,  and  held  by  him  as  trustee  of  the  derandai 
is  not  subject  to  attachment. 

• 

Attachment  of  Money  Held  by  a  Trustee  as  United  States  Marsha 

Guy  C.  Noble,  for  plaintiff. 

Dudley  C.  Denieon  and  Joseph  D.  DenUon,  for  Trustee. 

Whbelbb,  J.    The  trustee,  as  marshal  of  this  district,  has  $884.S 

'  *  lu      .  in  his  hands  which  he  has  collected  on  an  execution  issued  oat  ( 

*  i'  this  court  in  favor  of  this  defendant.     The  statutes  of  the  state  pr« 

TI^  vide  that  "a  person  having  goods,  effects,  or  credits  of  the  defendai 

f »  intrusted  or  deposited  in  his  hands  or  possession,"  may  be  summonc 

;*  as  a  trustee,  and  that  "such  goods,  effects,  and  credits  shall  thereby  1 

•'  attached,  and  held  to  respond  to  the  final  judgment  in  the  suit. "    Be^ 

^  Laws,  §  1068.     The  marshal  has  been  summoned  as  trustee  of  tl 

I  defendant  in  this  suit  commenced  in  a  court  of  the  state  to  attach  an 

hold  the  money  so  collected  under  that  statute,  and  the  suit  has  bee 

removed  into  this  court.    The  question  now  is  whether  this  money  i 

the  hands  of  the  marshal  can  now  be  held  in  that  manner. 

It  is  held  by  the  highest  courts  of  the  state  that  money  collectf 
by  a  sheriff  on  execution  may  be  attached  by  such  trustee  procesi 
Hurlburt  v.  Hicks,  17  Vt.  193 ;  Lovejoy  v.  Lee,  85  Vt.  430 ;  Adams  ■ 
Lane,  38  Vt.  640,  The  contrary  was  held  in  Turner  v.  FendaU, 
Cranch,  116,  and  in  Wilder  v.  Bailey,  3  Mass.  289.  It  is  argued  wi< 
plausibility,  in  behalf  of  the  plaintiff,  that  this  proceeding  rests  on 
statute  of  the  state,  and  that  the  construction  of  the  statute  by  tl 
highest  court  of  the  state  should  govern.  This  argument  is  we 
founded,  so  far  as  the  proceeding  rests  upon  the  statute  of  the  8tat( 
but  this  money  is  held  by  the  trustee  as  marshal  under  and  by  virtt 
of  the  laws  and  authority  of  the  United  States.  The  manner  of  tl 
holding  is  to  be  determined  upon  those  laws  and  the  effect  of  tl 
proceedings  under  tbem,  which  have  resulted  in  the  collection  of  tl 
money  by  the  marshal.  The  question  is  whether  the  money  wh< 
collected  is  so  held  by  the  marshal  as  to  come  within  the  operatic 
of  this  statute  of  the  state.  It  is  not  claimed  or  doubted  but  that 
marshal  holding  specific  property  in  his  hands  by  virtue  of  the  pr 
cess  of  a  court  so  holds  it  that  it  cannot  be  interfered  with  by  any  othi 
oflBcer  or  process.  Freeman  v.  Howe,  24  How.  450;  Lammon  v.  Fe^ 
sier.  111  U.  S.  17;  S.  C.  4  Sup.  Ct.  Eep.  286 ;  Coi;«H  v.  Ileyvian,  11 
U.  S.  176 ;  S,  C.  4  Sup.  Ct.  Rep.  855. 
It  is  argued  that  this  does  not  apply  to  money  collected  on  exec; 
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tion.  But  the  marshal  is  subject  to  the  control  of  the  oonrt  as  to 
any  property  or  money  in  his  hands  by  virtue  of  the  process  of  the 
eoort,  so  long  as  he  holds  it,  to  be  exeroised  on  behalf  of  any  party 
interested  in  it  on  proper  proceedings  instituted  for  that  purpose,'  to 
prevent  abuse  or  perversion  of  the  process,  and  to  insare  dae  execu- 
tion of  it.  Van  Norden  v.  Morton,  99  U.  S'.  378 ;  Krippendorf  v. 
Hyde,  110  U.  8.  276 ;  8.  C.  4  8np.  Ct.  Rep.  27.  This  control  would 
be  lost  if  he  could  be  compelled  to  take  the  property  or  money  before 
any  other  court,  and  submit  it  to  judgment  there.  Money  so  held 
by  him  under  the  control  of  the  court  is  not  intrusted  or  deposited 
vith  him,  or  in  his  hands,  within  the  meaning  of  that  statute.  It  is 
still  in  the  custody  of  the  law.  It  is  not  subject  to  attachment  any 
more  than  money  in  the  hands  of  a  disbursing  officer  of  the  govern- 
ment,  to  be  paid  over  to  an  employe,  wouldbe,  (Buchanan  v.  Alexan' 
der,  4  How.  20,)  or  a  dividend  in  the  hands  of  an  assignee  in  bank* 
rnptcy  for  a  creditor  would  be,  (GUbert  t.  Lynch,  17  Blatohf.  402;  8. 
C.  1  Fed.  Eep.  111.) 
Trustee  discharged,  with  costs. 


United  States  v.  Clinton  Nat.  Bank. 

{OireuU  Court,  8.  D.  loua.    July  6, 1886.) 

Chicks— Patmbnt  bt  United  Status  as  Fokobd  Indobsvhkiit— Rioht  at 
Rbcovkky— NOTIClll. 

The  right  of  the  United  States  goyernment  to  recover  money  paid  on  a 
check  on  the  treasury,  under  a  forged  indorsement,  is  conditioned  on  prompt- 
ness in  giving  notice  to  the  person  to  whom  the  check  was  paid. 

Appeal  from  the  District  Court. 

D.  O.  Finch,  U.  S.  Atty.,  and  D.  Donovan,  Asst.  U.  S.  Atty.,  for. 
the  United  States. 

Cummins  <i  Wright,  for  defendant. 

Bbkwee,  J.  The  facts  are  these :  On  October  14,  1868,  W.  A. 
Bncker,  a  paymaster  in  the  United  States  army,  drew  his  check  on 
the  assistant  treasurer  of  the  United  States  at  New  York  for  $100 
bounty  money,  payable  to  the  order  of  Cornelius  D.  Thrall.  On  Oc- 
tober 26,  1868,  the  defendant  presented  bis  check  to  said  assistant 
treasurer,  and  received  the  money  thereon.  On  the  back  of  the  check 
appeared  what  purported  to  be  the  indorsement  of  the  payee,  Cornelius 
D.  Thrall,  but  in  fact  such  indorsement  was  false  and  forged.  On 
October  9,  1880,  nearly  12  years  thereafter,  the  United  States  com- 
menced this  action  in  the  district  court  to  recover  the  money  paid 
out  on  the  strength  of  this  forged  indorsement.  The  defendant  an- 
swered, and,  among  other  defenses,  pleaded  negligence  and  laches  on 
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the  part  of  the  government,  in  thia :  that  it  was  informed  by  said 
payee.  Thrall,  of  the  fact  that  hia  indorsement  was  forged  soon  aftei 
the  payment  of  the  check,  and  before  the  end  of  the  year  1S68,  and 
tha't  it  never  notified  the  defendant,  or  any  one  else  interested  in  the 
transaction,  until  about  10  years  thereafter,  and  until  the  defendant 
had  lost  all  opportunity  to  protect  itself.  To  ibis  defense  the  plain- 
tiff demurred.  The  demurrer  was  overruled,  and,  the  plaintiff  stand- 
ing on  the  demurrer,  judgment  was  entered  in  favor  of  the  defend- 
ant.   From  this  judgment  the  plaintiff  has  appealed. 

Do  the  facts  stated  constitute  a  defense?  That  no  mere  statute 
of  limitations  will  bar  a  claim  for  money  due  the  government  is  set- 
tled. U.  S.  V.  Thompson,  98  U.  S.  486.  But  the  defendant  con- 
tends that  the  government,  dealing  in  commercial  paper,  is  subject 
to  the  same  rules  and  obligations  that  control  individuals  in  like 
■'^  transactions,  and  that,  as  between  individuals,  "it  is  undoabtedly 

>  i;  necessary  that  the  maker,  acceptor,  or  other  party  who  demands  res- 

^^i:  titution  of  money  paid  under  a  forged  indorsement,  or  under  a  forged 

'ci  signature  of  the  drawer  of  a  bill,  should  make  the  demand  withoul 

'I  unnecessary  delay."     2  Daniel,  Neg.  Inst.  §  1371.      The  first  ol 

•^  these  two  propositions  was  decided  in  Cooke  v.  V.  S.,  91  U.  S.  389. 

t  See,  also,  U.  S.  v.  National  Bank,  6  Fed.  Eep.  134.     The  second 

.  seems  to  be  sustained  by  the  common  voice  of  the  authorities.     See, 

«  in  addition  to  3  Daniel,  Neg.  Inst,  cited  supra,  2  Pars.  Notes  &  Bills, 

598,  and  cases  cited  in  notes  to  text  of  both  authors.  The  principal 
cases  cited  by  counsel  for  the  government  are  those  in  which  the  lia- 
bility  of  the  defendant,  being  absolute,  fixed,  and  constant,  the  ques- 
tion has  been  one  purely  of  the  statute  of  limitations,  while  in  the 
case  at  bar  the  right  of  recovery  is  conditioned  on  promptness  in  giv- 
ing notice.     The  distinction  between  the  two  is  obvious. 

I  see  no  error  in  the  ruling  of  the  district  court,  and  its  jadgmeni 
must  be  afQrmed. 


Mybb  v.  Haetrahft,  Collector.* 

{(KreuU  Court,  E.  B.  Pennsylvama.    Jane  24, 1886.) 
GnsTOHS  DnriBa— Aor  of  Coitobess  of  Mabch  8,  188S— ScHEDin.s8  K  amtd  fi 

C!0M8TRUBD. 

Schedule  K,  %  2503,  of  the  act  of  congress  of  March  8, 1888,  imposes  a  datj 
of  35  per  centum  ad  valorem  upon  "all  manufactures  of  wool  of  every  descrip- 
tion, made  wholly  or  in  part  of  wool,  not  specially  enumerated  or  provided 
for"  in  the  act.  Schedule  S  imposes  a  duty  of  50  per  centum  ad  valorem  upon 
"all  goods,  wares,  and  merchandise  made  of  silk,  or  of  which  silk  is  the  com- 
ponent material  of  chief  value."  Held,  that  the  two  phrases  most  be  con- 
strued as  if  standing  together,  and  are  to  be  read  thus:  All  manufactures  ol 
wool  of  every  description,  not  especially  enumerated  or  provided  for  in  thii 

'Beported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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set,  sbsff  tw  8uftj6wt  to'it  Huly  of  85  p6r  cmt.  adFwmraM/  8'm^4 

potedt  material  of  chief  value,  they  shall  be  sabject  to  a  duty  of  60  per  cent. 

ad  valorem. 

At  Law. 

John  K.  Valentine,  for  Hartranft,  Collector. 

Frank  Prichard,  for  defendant. 

McEbnnar,  J.  The  special  verdict  in  this  case  presents  a  single 
question  for  determination,  viz.,  are  the  goods  described  in  it  dutiable 
nnder  Schedule  K  (section  2502)  of  the  act  of  March  3,  1883,  or 
under  Schedule  S  of  the  same  act?  These  schedules  are  parts  of  the 
same  act,  and,  presumably,  were  not  intended  to  impose  different 
rates  of  duty  upon  the  same  subjects.  Schedule  E  imposes  a  certain 
rate  of  duty  upon  "all  manufactures  of  wool  of  every  description, 
made  wholly  or  in  part  of  wool,  not  specially  enumerated  or  pro- 
vided  for"  in  the  act.  This  is  a  very  general  and  comprehensive 
description,  and  undoubtedly  embraces  all  goods  of  which  wool  is  in 
part  a  constituent.  But  are  the  goods  in  question  excluded  from  its 
scope  by  being  specially  provided  for  in  another  part  of  the  act?  I 
think  they  are,  by  the  terms  of  Schedule  S.  That  schedule  imposes 
a  different  rate  of  duty  "on  all  goods,  wares,  and  merchandise  made 
of  silk,  or  of  which  silk  is  the  component  material  of  chief  value." 
It  is  clear  that  silk  goods  are  chargeable  only  with  the  duty  enacted 
by  this  schedule,  and  it  is  equally  clear  that  goods  of  which  silk  is 
the  component  material  of  chief  value  are  placed  in  the  same  cate- 
gory, and  are  subject  to  the  same  duty.  It  does,  in  terms  and  effect, 
identify  goods  of  which  silk  is  the  component  material  of  chief  value 
with  goods  composed  entirely  of  silk,  and  is  a  special  provision 
touching  such  goods,  and  withdraws  them  entirely  from  the  operation 
of  Schedule  K..  In  Solomon  v.  Arthur,  102  U.  S.  212,  the  application 
of  two  general  clauses  in  different  acts  of  congress  was  before  the 
court  for  determination.  The  court  held  that  they  were  to  be  con- 
sidered as  contained  in  the  same  act;  Mr.  Justice  Bbadlsy,  in  de- 
livering the  opinion  of  the  court,  saying:  "It  is  observable  that  this 
description  of  '  manufactures  made  of  mixed  materials,  in  part  of 
cotton,  silk,'  etc.,  is  more  general  than  that  of  '  manufactures  of  which 
silk  is  the  component  material  of  chief  value.'  Logically,  the  two 
phrases,  standing  together  in  the  same  act  or  system  of  laws,  would 
be  related  as  follows :  'Goods  made  of  mixed  materials,  cotton,  silk, 
etc.,  should  pay  a  duty  of  thirty-five  per  cent. ;  but  if  silk  is  the 
component  part  of  chief  value,  they  shall  pay  a  duty  of  fifty  per 
cent.'"  So,  here,  while  the  presumption  is  against  a  construction 
which  would  make  different  clauses  of  acts  imposing  different  rates 
applicable  to  the  same  subjects,  yet,  even  if,  by  the  generality  of 
their  terms,  they  might  apparently  be  so  applicable,  they  are  to  be 
read  thus:  All  manufactures  of  wool  of  every  description,  not  espe- 
cially enumerated  or  provided  for  in  this  act,  shall  be  subject  to  a  duty 
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qI  35  per  oent.  ad  valorem,  but  if  silk  is  the  component  material  ( 
obief  value,  they  shall  be  subject  to  a  duty  of  50  per  cent,  ad  valorem 
I  am  therefore  of  opinion  that  the  goods  described  in  the  specif 
verdict  are  dutiable  under  Schedule  S  of  the  act  of  March  3,'  ISSf 
and  that  judgment  must  be  entered  thereon  in  favor  of  the  plainti 
for  the  sum  of  $615.60,  with  interest  upon  the  separate  items  tberec 
from  the  respective  dates  of  payment,  as  shown  by  the  bill  of  pai 
ticulars  annexed  to  said  verdict;  and  it  is  ordered  that  judgment  b 
entered  accordingly  by  the  clerk  for  the  amount  of  said  principal  an 
interest. 


Adams  v.  Bbllaiiie  Staicpino  Co.  and  others.* 
*  t»  (Oirouit  Court,  B.  D.  Ohio,  E.  D.    Jane,  1886.) 

::« 

•  c;  1.  PATHlfTS  JOB  INVBKTIOSS— PaTBHTABILITT — iNVBNTIOir. 

"1  .ImproTements,  although  new  and  useful,  are  not  necessarily  oi  prima  fat 

1.  iDTentionB-,  they  may  or  may  not  be  patentable. 

•"  9.  Sahb — Presumption  of  Patentabimtt— State  op  the  Art. 

V  The  state  of  the  art  being  shown,  the  jury  is  not  bound  by  any  prMnm 

tion  of  patentability  arising  from  the  patent. 
I  8.  Saug — Scope  of  Patent  for  Improvement. 

Where  the  state  of  the  prior  art  is  such  that  the  field  of  invention  is  limit* 
and  circumscribed,  not  admitting  of  great  original  discovery,  a  patentee  mu 
be  confined  strictly  to  the  claim  he  makes. 
4  Same — Patentabflity— CnxNOE  of  Ix)oation. 

The  mere  change  of  location  of  the  parts  of  a  mechanism,  so  long  as  i 
different  or  additional  function  is  introduced,  is  not  patentable. 

5.  Same— DouBLB  Fukction. 

Change  of  location  of  parts,  whereby  one  of  the  parts  transposed  ts  ma( 
to  perform  a  double  function,  is  not  patentable  if  such  part  had  been  befo: 
used  to  perform  the  same  functions  separately. 

6.  Bake — Anticipation — Pbior  Publication — Functioh  oi"  Jdiit. 

It  is  for  the  jury  to  determine  whether  prior  publications  ottered  in  evidem 
to  defeat  a  patent  describe  the  improvement  claimed. 

7.  Same— RBQUisirKS  of  Prior  Pobmcatiom  to  Defeat  Patent. 

A  description  in  prior  publications,  in  order  to  defeat  a  patent,  must  be  : 
such  terms  as  would  enable  a  person  skilled  in  the  art  to  maice,  construct,  i 
practice  the  invention  as  be  could  from  a  prior  patent,  or  from  the  patei 
sought  to  be  defeated. 

8.  Same — Substitction  of  Mechanical  Devices. 

The  substitution  for  two  catches  of  a  hinge  and  catch,  to  secure  a  lantei 
top  to  the  guard,  the  several  parts  being  old,  rec^nired  no  invention,  but  sit 
ply  mechanical  skill. 

9.  Same— Anticipation— Prior  Patent  to  Same  Inventor— Abahdonmeht. 

A  patentee  cannot  claim  the  same  thing  described  by  him  in  a  prior  patci 
in  which  there  is  no  reservation,  and  what  he  omitted  to  claim  and  reser^ 
in  such  prior  patent  he  dedicates  to  the  public. 

10.  Same — ^Identitt  of  Patents,  how  Determined. 

Whether  two  patents  of  different  dates,  to  the  same  inventor,  cover  tl 
same  thing,  must  be  determined  by  the  scope  of  the  claim  in  the  later  paten 
rather  than  by  the  description  in  the  specification. 

'Bdited  by  Cbarles  0.  liuthicum,  Esq.,  of  the  Chicago  bar. 
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11.  8AMB— D.VMA'GES  FOR  iNFRmoSMEST— LlTKNSE  FeF-S. 

To  fiirnUb  a  measure  of  <i)unage»  for  Infringement  of  a  patent,  license  r«M 
must  be  su^Jicient  ia  aumber  to  sstabUsU  the  fee  or  royalty  charged  for  ti^e 
use  of  the  patent  as  Its  market  valne,  and  must  also  be  uniform,  and  be  actu- 
ally p»W  or  secured  before  defendant's  infringement  was  committed. 
-12.  Baxb— lacE»B«  Fkbs  wm  Bbvbsai.  Patbkts  not  Evidbwch  of  VAitra  o* 

LiMtiso  fees  blended  for  the  use  of  two  patents  -will  not  establish  a  royalty 
H  to  either  sepwately.  The  royalty  must  be  for  the  use  of  the  identical  pat- 
eat  id  controversy,  and  for  thai  alone,  in  order  to  fix  the  market  value,  and 
reitder  it  the  established  license  fee. 

A4  Law. 

/,  H.  Raymottd  and  W.  G.  Jtainey,  for  plaintiff. 

iStarge  W.  B^u  Lysander  Hill,  and  C.  11.  Grosvenor,  for  defend- 

BtltB. 

-Jackson,  J^  {charging  jury.)  Instead  of  requiring  you  to  render 
a:general  vettdidiiii  this  case,  it  has  been  arranged  that  certain  qaes-^ 
tions  of  fact  shall  be  submitted  to  you  for  your  determination,  leav 
ing  it  for  the  court  to  pronounce  the  proper  judgment  thereon.  The 
questions  on  which  you  are  to  return  special  findings  are  the  follow- 
ing: 

Firgt.  Does  the  Irwin  patent  (No.  50,591)  dated  October  24, 1865, 
here  in  suit,  disclose  an  improvement  which  required  invention,  as  dis- 
iinguished  from  mere  mechanical  skill  or  judgment,  at  the  date  of 
«aid  alleged  iaveotion?  The  law  of  the  United  States  (section  4886, 
Bev.  St.)  provides,  in  substance,  that  any  person  having  discoverei^ 
or  invented  any  new  or  useful  art,  machine,  manufacture,  or  compor 
flition  of  matt«r,  or  any  new  or  useful  improvement  thereof,  not  known 
or  used  by  others  in  this  country,  and  not  patented  or  described  in 
Any  printed  publication  in  this  or  any  foreign  country  before  his  in- 
vention or  discovery,  may  make  application  to  the  commissioner  of 
patents,  and  shall  be  entitled  to  a  patent  therefor.  In  this  case  it  is 
only  necessary  to  notice  the  law  as  it  relates  to  the  subject  of  an 
improvement  upon  a  machine.  Such  an  improvement,  to  constitute^ 
an  invention  within  the  meaning  of  the  law,  must  be  new,  not  known 
or  in  use  before,  and  it  must  be  useful.  In  other  words,  the  person 
eiaiming  the  improvement  must  have  found  out  by  himself,  and  cre- 
ated or  constructed,  an  improvement  wlAch  had  not  before  been 
found  out  or  produced  by  any  person,  and  which  is  beneficial  to  the 
pnblic.  There  must  be  novelty  in  the  construction  of  the  improved 
machine, — novelty  created  by  or  originating  in  the  mind  of  the  per- 
son claiming  to  be  the  inventor.  The  supreme  court  of  the  United 
States  has  recently  said  on  this  subject  that  it  is  not  enough  that  a 
thing  shall  be  hew  in  the  sense  that  the  shape  or  form  in  wliich  it  is 
produced  shall  not  have  been  before  known,  and  that  it  shall  be  use- 
fal,  bnt  that  it  most,  under  the  constitution  and  statutes,  amount  to, 
an  invention  or  discovery  on  the  part  of  the  person  claiming  the  in- 
vention;  and  in  May  last  that  same  high  court  declared  that  where 
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the  mode  of  construction  of  the  article  claimed,  the  material  employe 

the  form  after  construction,  and  the  purpose  for  which  it  was  to  1 

used,  had  been  described  separately  in  earlier  patents,  although  tl 

article  itself  had  never  been  described  in  any  single  patent,  and 

that  extent  was  novel  and  new,  and  was  of  great  utility,  it  did  not  i 

quire  invention  to  produce  it,  and  it  was  not,  therefore,  patentable. 

Improvements,  although  new  and  useful,  are  not  necessarily  i 

prima  facie  inventions.     They  may  or  may  not  be  patentable.     Tl 

dividing  line  between  improvements  which  involve  invention  ai 

those  which  do  not  is  often  difficult,  if  not  impossible,  to  define  wi' 

accuracy.     Like  the  colors  of  the  rainbow,  it  may  often  be  diffico 

to  distinguish  the  dividing  line  betwe'en  them.     Still  the  law  mak 

the  distinction ;  and,  in  order  to  enable  you  to  determine  the  que 

tion  submitted  to  you  for  your  consideration,  viz.,  whether  the  ii 

provement  in  the  Irwin  lanterns  involved  and  required  the  exercii 

1 5*;  of  invention  on  his  part  or  only  mechanical  skill,  evidence  has  be< 

'."^  introduced  as  to  the  character,  condition,  and  progress  of  the  mai 

'f~  ufacture  of  lanterns  prior  and  up  to  the  date  of  his  alleged  invei 

ji  tion.     This  is  called  "the  state  of  art"  on  the  subject  of  lantern  mai 

•^;  ufacture,  and  is  intended  to  show  the  exact  relation  which  the  Irwi 

^  improvement   bore  to  what  preceded  it.     Irwin,  and  the  plainti: 

\  as  bis  assignee,  are  chargeable  with  notice  or  knowledge  of  all  tl 

facts  and  information  connected  with  lanterns  in  use  at  the  date 

his  improvement.    Whether  he  knew  it  or  not,  he  is  charged,  undi 

the  law,  with  the  knowledge  of  everything  that  was  before  it ;  and  tl 

patent  issued  to  him  in  1865  must  be  read  in  the  light  of  this  previoi 

state  of   the  art   in   order  to  ascertain  whether  that  improvemei 

involves  anything   so  new,  useful,  and   original  or  distinct  as  i 

amount  to  an   invention.     If  nothing  more  appeared   in  eviden< 

than  the  patent  issued  to  Irwin,  and  the  model  of  his  lantern,  tl 

plaintiff  would  present  a  prima  facie  case  that  the  improvement 

patentable,  and  that  the  patentee  was  the  original  and  first  invento: 

but,  the  state  of  the  art  being  shown,  you  are  not  bound  by  any  pn 

sumption  of  patentability  in  that  improvement.     You  must  dete 

mine  from  the  evidence  whether  the  improvement  in  question,  or  ii 

vention,  was  a  novelty  created  by  or  originating  in  the  mind  of  Irwii 

or  was  deduced  as  a  matter  of  inference,  reasoning,  or  mechanici 

skill  from  the  then  status  and  condition  of  the  lantern  manufactnr 

which  he  is  chargeable  with  knowing.     Was  the  improvement,  und( 

the  state  of  the  art,  one  which  might  or  would  reasonably  sugge 

itself  to  a  skilled  workman  in  that  particular  business?     If  bo, 

would  not  be  patentable  as  an  invention.     In  this  connection  it 

proper  for  you  to  consider  the  evidence  of  Irwin  himself  that  his  in 

provement  was  suggested  by  the  prior  patent  of  one  Westlake. 

In  connection  with  this  question,  gentlemen  of  the  jury,  you  mu 

■        understand  in  what  the  alleged  patent  of  Irwin  actually  consist 

Where  the  prior  state  of  the  art  is  such  that  the  field  of  invention 
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limited  and  circumscribed,  not  admittiog  of  great  original  discovery, 
the  invention  of  a  patentee  must  be  confined  strictly  to  the  claim  he 
makes.  His  claim  is  the  very  "soul  or  life  of  the  patent,"  as  the 
courts  have  expressed  it.  What  Irwin  claimed  as  his  invention  was, 
"Securing  a  removable  lantern  top  to  the  upper  part  of  the  guard, 
substantially  as  herein  specified  and  described."  That  is  his  claim, 
in  his  own  language ;  but  the  description  in  the  previous  specification 
explained  simply  how  this  "removable  top"  is  secured,  and  some  of 
its  benefits  and  advantages.  That  specification  does  not  enlarge  or 
change  his  claim,  or  entitle  him  to  include  in  his  patent  anything 
more  than  the  securing  of  a  removable  lantern  top  in  the  manner 
therein  described.  The  plaintiff,  Adams,  explains,  in  his  deposition 
in  this  case,  in  what  this  alleged  invention  consists,  as  foUowd,  (this 
is  a  question  and  answer :) 

"Then,  if  I  understand  you,  you  consider  as  a  distinctive  feature  of  the  in- 
vention that  the  lantern  top  should  not  be  wholly  removable  from  the  guaM- 
frame,  but  that,  on  the  contrary,  the  fastening  on  tlie  one  side  should  be  per- 
manent, in  the  nature  of  a  hinge,  so  as  to  always  keep  the  parts  together, 
while  the  fastening  on  the  other  side  should  be  a  catch,  or  a  like  device  of 
some  kind,  to  bold  that  side  of  the  top  down  when  in  use.  Is  my  understand- 
ing correct?    Ansioer,  It  is." 

And  also  cross-question  No.  33 : 

"The  invention,  then,  resides  in  the  differences  between  the  cover,  or  top, 
fastened  by  a  hinge  and  catcli,  or  other  equivalent,  on  the  one  hand,  and  a 
cover,  or  top,  removable,  fastened  by  the  other  common  and  well-known  de- 
vices in  mechanics, — such  as  guards,  screws,  spring-catches,  latches,  bayo- 
net joints,  etc.    Am  I  correct?    Anstoer.  In  my  opinion  it  does." 

Now,  the  scope  of  claim  and  {^Ueged  invention,  as  constrned  by  tbe 
eonrt,  being  limited  and  confined  to  the  securing  of  a  removable  Ian- 
tern  top  to  the  upper  part  of  the  guard,  as  described  in  the  specifi- 
cation, the  question  for  you  to  determine  from  the  evidence  is,  did 
this  improvement  involve  the  exercise  on  Irwin's  part  of  anything 
more  than  the  mechanical  skill  of  a  competent  workman  in  that  bus- 
iness. If  he  did  nothing  more  than  take  a  lantern  top,  such  as  he 
could  have  then  found  in  use,  and  secure  it  to  the  guard  of  the  lan« 
tern,  as  described  in  the  specification,  by  a  hinge  and  catob,  substan- 
tially as  lantern  tops  had  previously  been  fastened  to  the  guard,  hia 
improvement  would  not  amount  to  an  invention.  Whether  such  re- 
movable lantern  tops,  secured  substantially  in  the  same  way  as  de- 
scribed by  Irwin  in  his  claim  and  specification,  were  previously  known 
or  in  use,  you  must  determine  from  the  proof,  including  the  patents 
and  exhibits  in  evidence  before  you. 

You  are  specially  referred  to  the  English  Sutherland  patent  of 
1857,  and  the  Morley  patent  of  1854.  Now,  if  there  is  a  removable 
lantern  top  in  either  of  these  patents,  secured,  by  a  hinge  on  the  guard, 
with  any  fastening,  you  have  a  right  to  say  that  this  improvement  of 
Irwin  was  not  an  invention.     It  appears,  upon  simple  inspection, 
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that  the  lantern  tops  of  these  patents, — Sntlierland*s  and  Morlej'i 

, — and  the  mode  of  securing  the  same  to  the  guard,  differ  in  some  r< 

spects  from  Irwin's  arrangement ;  but  the  mere  change  of  location  < 

the  parts  of  a  mechanism,  so  long  as  no  different  or  additional  funi 

tion  is  performed,  does  not  make  the  change  patentable.     Such  a' 

teration  or  modification  is  not  aided  by  the  fact  that  one  of  the  part 

thus  transposed  performs  a  double  function,  if  the  same  device  ha 

been  before  used  to  perform  the  same  functions  separately.     Th 

difference  in  the  hinge  or  catches  is  not  an  inventive  matter,  and  i 

not  patentable.     While,  therefore,  it  may  be  true  that  none  of  th 

lanterns  referred  to  are  equal  to  Irwin's  in  beauty  of  form  or  convei 

ience  of  adaptation  to  the  purpose  for  which  it  was  intended,  yet,  i 

every  part  has  been  anticipated  and  used  in  some  form  or  other  fa 

the  very  purposes  and  uses  to  which  it  is  applied  in  his  claim  an 

;  1l!  patent,  he  could  not  be  properly  regarded  as  the  inventor  of  the  sam( 

]  ly  Now,  under  these  instructions,  and  your  consideration  of  the  evidenc< 

|;Ii'  you  must  answer  that  question,  and  say  whether  his  improvemen 

f^l  required  the  exercise  of  invention,  or  was  merely  the  result  of  reaso 

A  and  mechanical  skill  in  that  art. 

'-;  The  next  question  to  which  yon  are  asked  to  respond  is  this :   "Ha 

^  the  invention  claimed  in  the  Irwin  patent  (No.  50,591)  dated  Octobe 

t*  24, 1865,  been  patented  or  described  in  any  printed  publication  prior  t 

,  Irwin's  supposed  discovery  or  invention  thereof?"   Was  it  include 

in  any  previous  publication  ?  The  defendant  on  this  branch  of  th 
case  has  introduced  the  following  evidence:  He  has  called  attei 
tion  to  the  patent  of  Morley,  issued  in  1854;  the  Max  Miller,  in  1858 
the  English  Sutherland  patent,  in  1857;  and  to  Irwin's -patent,  (Nc 
47,551,)  issued  on  the  second  day  of  May,  1865.  These  patents,  wit 
their  models,  are  produced  in  evidence,  and  they  antedate  the  Irwi 
patent  in  controversy.  It  is  for  you  to  determine  whether  they  sul 
stantially  cover  or  embrace  bis  claim  or  improvement  in  the  presei 
patent.  The  publication  of  the  Sutherland  patent  antedates  Irwin' 
patent,  as  shown  by  the  evidence.  That  publication,  with  the  speci 
fieations  of  his  patent,  is  before  you.  It  is  also  in  the  evidence  tha 
a  workman  in  the  art  of  lantern  manufacture  has,  from  that  specifics 
tion,  actually  constructed  a  Sutherland  lantern,  which  is  exhibite 
for  your  inspection  and  examination.  Has. that  a  removable  top  8( 
cured  to  the  outer  frame  so  as  to  open  and  allow  of  the  removal  c 
the  loose  globe  contained  therein  ?  If  so,  and  that  ia  a  part  of  th 
description  of  that  English  patent,  it  is  substantially  what  is  claime 
in  the  Irwin  patent. 

A  description  in  prior  publications,  in  order  to  defeat  a  patent 
must  be  in  such  terms  as  would  enable  a  person  skilled  in  the  art  t 
make,  construct,  or  practice  the  invention  as  he  could  from  a  pric 
patent  or  from  the  patent  itself.  It  is  for  yon  to  determine  whethe 
that  description  is  such  as  enabled  him  to  construct  that  lantern,  an 
whether  it  has  a  top  formed  in  the  manner  indicated.    If  it  does,  : 
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anticipated  his  (Irwin's)  patent,  because  it  was  published  in  1857, 
and  hifl  claims  to  the  invention  only  dates  back  to  the  fall  of  1864. 

If  the  jury  find  from  the  evidence  that  the  plaintiff's  lantern  had 
been  anticipated  in  everything  else  except  the  hinge ;  if  they  find  from 
the  evidence  the  constraction  of  bis  lantern  in  every  part  of  it  per- 
taining to  the  invention  in  controversy,  except  that  the  prior  lantern 
used  two  catches  for  securing  the  removable  top  to  the  upper  part  of 
the  guard,  (btit  which  hinge  and  catch  had  been  used  in  other  lan- 
terns for  securing  a  removable  top  to  the  upper  part  of  the  guard, 
and  was  well  known,) — then  the  substitution  of  trhe  old  binge  and 
catch  for  the  two  old  catches  required  no  invehtion,  but  involved  sim- 
ply mechanical  skill,  which  is  not  patentable,  and  they  must  find  for  the 
defendants.  Look,  also,  at  these  other  models  introduced  in  evidence, 
— the  Morley,  the  Max  Miller,  and  the  Waterman, — and  see  whether, 
they  secured  or  snggested  a  retpovable  lantern  top,  fastened  by  a 
hinge  on  the  one  side  and  some  sort  of  a  catch  on  the  other.  If  they 
did,  they  anticipated  Irwin's  patent.  But,  gentlemen,  the  inventor 
may  also  anticipate  himself.  Irwin  may,  in  this  case,  have  antici- 
pated himself.  He  took  a  patent  (No.  47,551)  on  the  second  of  May, 
1865,  which  is  in  evidence  before  you,  with  its  claim  and  specifica- 
tion, which  yon  niiist  consider  in  determining  whether  the  improve- 
ment described  therein  is  substantially  the  same  thing  as  in  the  patent 
in  controversy,  notwithstanding  the  difference  in  the  location  of  the 
point  on  the  frame  or  guard  where  the  hinge  is  located.  Now,  hav- 
ing taken  that  patent  of  the  second  of  May,  1865,  if  it  substantially 
covers  or  suggests  the  patent  taken  in  the  fall  of  !^65, — the  one  in 
controversy  here, — these  two  patents  could  not  stand.  One  must 
fall.  One  is  void,  and  it  is  the  last.  If  there  is  identity  in  the  mode 
of  operation  or  mechanical  structure,  with  no  substantial  difference, 
and  Irwin  takes  out  two  patents,  although  the  last  may  have  been 
first  invented,  yet,  after  the  date  of  that  invention,  if  he  takes  tout  a 
patent  that  substantially  anticipates  it,  the  first  patent  taken  out  is 
the  valid  one,  and  the  second  one  is  void.  These  two  patents  if  they 
are  substantially  the  same  in  the  matter  of  the  location  of  the  hinge, 
must  be  considered  the  same  if  they  perform  the  same  function.  If 
the  top,  either  breaking  in  the  middle  or  near  the  top  of  the  globe, 
performs  the  same  functions  in  the  two  patents,  then  they  would  be 
substantially  the  same,  and  the  first  taken  out  is  the  valid  patent,  and 
the  second  would  be  void. 

A  patentee  cannot  claim  the  same  thing  described  by  him  in  a  prior 
patent  in  which  there  is  no  reservation,  and  what  he  omitted  to  claim 
and  reserve  io  a  prior  patent  in  which  the  invention  was  described 
he  dedicates  to  the  public.  If  Irwin,  in  1865,  in  his  first  patent, 
failed  to  properly  claim  this  thing,  and  did  not  reserve  it,  he  dedi- 
cated it  to  the  public,  and  he  could  not  subsequently  take  oat  a  new 
patent,  in  the  fall  of  1865,  if  it  covered  substantially  the  same  thing, 
and  the  later  patent  would  be  void.     Whether  the  two  patents  cover 
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the  same  tbiug  must  be  determined  by  the  scope  of  the  claim  in  the 
later  patent,  rather  than  by  the  description  in  the  specification.  So, 
he  may  have  anticipated  himself  as  well  as  have  been  anticipated  by 
previous  patents  and  prior  publications.  You  must  answer  that  ques- 
tion, therefore,  in  the  light  of  these  instructions  and  these  patents, 
and  say  whether  he  was  anticipated  by  a  previous  patent,  including 
his  own  issue  of  May,  1865,  or  by  any  other  publication. 

The  next  question  is :  "Was  Irwin  the  first  discoverer  of  any  part 
of  this  invention  which  was  patentable?"  That  is  covered  by  the  pre- 
ceding instruction. 

The  next  question  is:  "Have  the  defendants  infringed  the  plain- 
tiff's patent  (No.  50,591)  dated  October  24, 1865  ?"  If  this  patent  of 
the  plaintiff  can  be  claimed  to  be  a  new  invention,  it  must  be  for  a 
combination  of  devices  which  amount  to  a  new  lantern ;  in  which 
case  you  must  find  that  the  defendants  have  duplicated  that,  for  yon 
cannot,  in  view  of  the  state  of  the  art,  consider  equivalents  in  pat- 
ents for  mere  improvements.  It  must  be  the  same  device,  and  the 
same  invention.  It  must  be  substantially  a  duplicate  of  the  patented 
invention.    But  that,  gentlemen,  is  a  question  for  you  to  determine. 

The  last  question  submitted  is  this :  "Does  the  evidence  show  and 
establish  a  license  fee  or  royalty  for  the  use  of  the 'plaintiff's  patent 
No.  50,501,  now  in  suit?  If  so,  during  what  period,  and  at  what 
rate  ?"  The  burden  of  proof  is  on  the  plaintiff  to  prove  such  an  es- 
tablished license  fee  or  royalty  to  your  satisfaction.  The  s&le  of  a 
single  license,  such  as  that  made  by  Irwin  to  Adams  in  1866,  is  not 
sufficient  to  establish  a  royalty  or  uniform  license  fee.  Were  the 
licenses  grantedloy  the  plaintiff  since  the  twenty-seventh  day  of  Oc- 
tober, 1879,  under  the  patents  No.  47,551,  dated  May  2, 1865,  and  No. 
50,551,  October  25,  1865,  taken  by  the  licensees  in  order  to  get  pro- 
tection of  both  of  said  patents  in  the  manufacture  of  hinged-top  lan- 
terns? Consider  these  licenses,  and  say  what  they  contain.  To  be 
binding  on  a  stranger  or  infringer,  sales  of  licenses  must  be  sufficient 
in  number  to  establish  the  fee  or  royalty  charged  for  the  use  of  the 
patent  as  its  market  value.  You,  as  farmers  or  business  men,  would 
not  think  of  taking  the  price  of  a  horse  in  1866  and  fixing  that  as 
the  price  in  1879.  You  would  not  be  warranted  in  saying  that  in 
1866  the  price  was  (he  same  as  in  1879.  These  license  fees  must  be 
sufficient  in  number  to  establish  the  fee  or  royalty  charged,  and  must 
also  be  uniform,  and  be  actually  paid  or  secured,  before  defendant's 
infringement  was  committed.  The  license  fee,  or  royalty,  must  re- 
late exclusively  to  the  patent  claimed  to  be  infringed.  It  must  re- 
late to  patent  No.  50,591  before  you  can  find  it  to  be  established  at 
all.  License  fees  for  the  use  of  that  and  another  patent  blended  to- 
gether would  not  establish  a  royalty  as  to  either  patent.  The  roy- 
alty must  be  for  the  use  of  the  identical  patent  in  controversy,  and 
for  that  alone,  in  order  to  fix  the  market  value,  and  render  it  the  es- 
tablished license  fee.     If,  therefore,  it  appears  from  the  proof  in  the 
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case  that  the  licenses  produced  in  evidence  by  the  plaintiff  embrace 
or  include  another  patent  than  the  one  sued  on,  or  that  other  induce- 
ments and  agreements  than  the  nse  of  this  particular  patent  formed 
in  whole  or  in  part  the  consideration  which  actually  or  probably  in< 
fluenced  the  licensees  to  pay  the  royalty  therein  stipulated,  then  such 
license  fees  would  not  constitute  an  established  royalty  in  the  par- 
ticular  patent  No.  50,591,  because  it  could  not  be  assumed  or  in- 
ferred that  the  license  fee  agreed  to  be  paid  related  alone  to  the  use 
of  that  one  patent,  when  the  contract  upon  its  face  disclosed  other 
considerations  and  inducements  for  the  payment  of  that  royalty. 
The  burden  is  on  the  plaintiff  to  show  you  exactly  what  was  paid  as 
a  royalty  for  that  patent,  and  in  a  sufficient  number  of  instances  to  es- 
tablish the  market  value.  Under  such  circumstances  license  fees 
cannot  be  regarded  as  an  established  royalty  for  the  use  of  that  par- 
ticular patent  in  controversy,  and,  in  the  absence  of  other  satisfac- 
tory evidence  as  to  how  the  parties  to  this  contract  divided  and  ap- 
portioned that  fee  between  this  patent  No.  50,591  and  the  other  con- 
sideration mentioned  and  recited  in  the  licenses,  it  will  be  your  duty 
to  return  as  your  answer  to  this  question  that  there  was  no  estab- 
lished license  fee  or  royalty  on  the  patent  No.  50,591. 

Take  the  case,  gentlemen  of  the  jury,  and  return  your  answers  to 
these  questions.  There  is  evidence  which  yon  are  not  to  consider  in 
determining  your  findings  and  your  responses  to  these  interroga- 
tories. One  is  the  evidence  relating  to  the  Dnbum  application, 
which  was  made  sometime  in  1865, — April,  1865, — which  cuts  no 
figure  in  this  case,  and  which,  therefore,  you  will  not  consider.  Then, 
there  is  the  patent  of  Baron,  which  also  outs  no  figure  in  this  case, 
and  which  is  therefore  out  of  the  way. 


GBAiK-DBniL  MANnFACTURKBs'  Co.  V.  Habt  and  others. 
(Ofrewt  (hurt.  IT.  D.  Dlinoit.    July  26, 1886.) 

1.  Patents  fob  Invkntions— Reibstje  4,091— QRAnf-Dnn,M. 

Claims  13  to  IS  of  reissue  letters  patent  No.  4,091,  to.  Thomas.  Mast,  and 
Gardiner,  improvement  in  gfrain-drills,  considered,  and  held,  that,  while  the 
device  covered  by  these  claims  may  have  been  an  improvement  upon  the 
ruder  devices  of  earlier  patents,  the  changes necessaty  to  make  it  were  purely 
mechanical,  and  did  not  involve  invention. 

2.  Same— CoNSTKDCTiON  of  Claim. 

The  claim  of  letters  patent  No.  97,817,  to  J.  S.  Bowell,  for  an  improvement 
in  grain-drills,  reads:  The  sliding  shell-cylinder,  C,  constructed  with  radial 
slots,  and  arranged  upon  the  feed-cylinder,  F,  and  shaft,  B,  so  that  the  ad- 
justment is  effected  by  the  horizontal  movement  of  the  shell-cvliuder,  C, 
while  the  feed-wheel.  '^.  remains  stationary  as  regards  the  case.  H,  Al. "  IleM. 
that  a  ledge  or  offset,  which  was  the  "M"  of  the  claim,  was  not  an  element 
or  part  of  the  claim. 
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8.  8a«k— No;  157.478— Graik-Diuixs. 

Letters  patent  No.  It57,478,  to  P.  P.  Mast,  fnr  an  improvement  in  grain- 
drills,  construed,  and,  in  view  of  the  prior  state  of  the  art,  luid,  that  there 
was  no  patentable  novelty  in  the  device  set  out  in  said  patent. 

Wood  d  Boyd  and  Charlet  C.  Linthieuin,  for  complainaats. 
Thomas  Cratty  and  Hill  dt  Dixon,  for  defendant. 

Blodqett,  J.  The  bill  in  this  case  charges  infringement  of  three 
patents  owned  by  complainants,  viz. :  Reissued  letters  patent  No. 
4,091,  granted  August  7,  1870,  to  Thomas,  Mast,  and  Gardiner,  the 
original  patent  having  been  granted  August  3,  1869;  patent  No.  07,- 
317,  granted  November  30, 1869,  to  J.  S.  Bowell ;  and  patent  No.  157,- 
478,  granted  December  8,  1874,  to  P.  P.  Mast.  Infringement  was 
also  charged  in  the  bill  of  a  fourth  patent,  granted  May  2,  187C,  to 
Kuhns  and  Scholz,  but  no  proofs  have  been  made  of  infringement, 
and  no  decree  is  asked  respecting  this  patent.  As  to  reissue  No. 
4,091,  infringement  is  charged  of  claims  12  to  15,  inclusive.  Pat- 
ent No.  97,317,  to  Eowell,  has  only  a  single  claim;  and  infringement 
is  charged  as  to  the  three  claims  of  the  P.  P.  Mast  patent. 

The  Thomas,  Mast,  and  Gardiner  patent,  of  which  infringement  is 
alleged  in  this  case,  shows  an  arrangement  by  which  the  planting- 
hoes  in  a  grain-drill  can  be  shifted  into  two  lines,  one  in  the  rear  of 
the  other,  and  the  claims  12  to  15,  inclusive,  apply  to  a  device  by 
which  the  conductors  which  lead  the  seed  from  the  seed-box  down 
through  the  hoes,  to  the  ground,  are  made  adjustable,  so  as  to  accom- 
modate themselves  to  the  change  in  the  position  and  pitch  of  the 
hoes ;  and  this  is  accomplished  by  hanging  or  pivoting  the  spouts  or 
conductors  upon  the  lower  side  of  the  seed-box,  so  that  they  will  os- 
cillate, or  swing  back  and  forth,  as  the  hoes  change  their  position. 
The  claims  in  controversy  are  as  follows : 

"(12)  In  combination  with  adjustable  hoes,  which,  wIiqu  arranged  in  two 
rows,  are  in  planes  respectively  in  advance  and  in  rear  of  the  plane  of  all  the 
hoes  when  arranged  in  one  row,  adjustable  conductors,  pivoted  below,  and 
connecting  the  hopper  with  the  hoes  through  the  instrumentality  of  the  tubes, 
Y,  substantially  as  set  forth.  (18)  In  combination  with  hoes,  and  adjusta- 
ble, in  one  or  more  rows,  conductors,  K,  pivoted  so  as  to  liang  below  tlie 
hopper  or  cups,  and  autoiuatically  maintain  the  connection  between  the  hop- 
per or  cup  and  the  hoes  tlirougli  the  instrumentality  of  the  tubes,  Y,  whether 
the  latter  are  arranged  in  one  or  more  rows,  substantially  as  set  forth.  (14) 
In  combination  with  hoes  and  drag-bars,  and  mechanism  to  sliift  the  hoes 
into  one  or  more  rows  without  deteching  the  drag-bars,  the  oscillating  con- 
ductors pivoted  below  the  hopper,  and  maintaining  the  connection  between 
tlie  liopper  and  the  lioes  tlu-ougli  the  instrumentality  of  tlie  tubes,  Y,  whetlier 
in  one  or  more  rows,  substantially  as  described." 

The  defenses  set  up  to  this  patent  are  (1)  that  it  is  void  for  want 
of  novelty ;  and  (2)  that  the  reissue  is  void  as  being  for  a  different 
device  than  that  described  in  and  covered  by  the  patent. 

It  appears  satisfactorily  from  the  proof  that  it  was  not  new  with 
these  patentees  to  shift  the  drill-teetb,  or  planting  hoes,  into  differ- 
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ent  Hneb.  In  {&ct,  these  pafentees  say:  "We  are  a^ale  that  ma- 
ohiiieB  have  heretofore  been  oonstructed  with  hoea  which  way  be  ad< 
jasted  in  two  rows,  or  one  row,  at  the  disoretton  x>f  th«  operator ;  and 
I  think  it  mast  be  obvioas  that  when  the  relation  of  .a  portion  of  the 
hoesto  the  hopper,  or  seed-box,  was  changed,  it  became  a  necessity, 
from  the  organization  of  the  machines,  that  the  spout,  or  ooadaetor, 
by  which  the  seed  was  carried  down  throngh  tbe  hoUow  d:rill-tootb  to 
the  ground,  should  also  change  its  position  bo  as  to  carry  the  seed 
into  the  tooth,  or  hoe,  in  its  changed  position ;  and  it  would.  thez«« 
fore  seem  that  some  arrangement  to  effect  this  end  must  have  existed 
in  machinoe  of  this  character  prior  to  that  covered  by  this  patent, 
where  the  hoes  could  be  arrangied  in  different  rows ;  and  an  exami- 
nation of  the  proof  in  the  case  shows  that  Charles  F.  Davis  ohtained 
a  patent  in  February,  1868,  for  a  device  by  which  the  planting  hoea 
eonld  be  changed  into  two  lines.  The  main  purpose  of  this  deviea 
was  the  shifting  of  thahoes  into  zigzag  positions  or  rows;  but  Davis 
testifies  that  be  made  an  operating  machine,  in  the  season  of  1867, 
in  which  he  had  a  device  by  which  the  seed  conductors  adjusted 
themselves  to  the  different  positions  of  tbe  hoes  by  hinging  or  pivot- 
ing the  conductors.  The  testimony  shows  that  after  Davis  had  in- 
vented his  drill  he  visited  the  manufactory  of  Thomas  &  Mast,  at 
Springfield,  Ohio,  and  there  put  upon  a  drill  of  their  manufacture  his 
device  for  shifting  the  hoes,  and  also,  necessarily,  his  device  for  ohang- 
iug  the  pitch  of  the  conductors,  or  seed-spouts. 

Thomas  &  Mast  took  a  license  from  Davis  to  manufacture  seed- 
drills  under  his  patent,  and  when  they  came  to  manufacture  under 
this  license,  they  used  a  swinging  tube,  substantially,  I  presume,  like 
that  which  is  now  covered  by  their  patent,  and  which  they  may  have 
considered  betteradaptedtothe  purposes  than  the  swinging  tube  which 
Davis  had  used,  although  he  had  not  covered  it  by  his  patent.  Davis 
testified  that  this  swinging  device  which  they  put  upon  his  driJ]  did 
not  differ  essentially  from  the  old  one  which  he  had  used  in  1867; 
that  it  was  the  same  in  principle.  But  the  idea  of  an  adjustable 
conductor  must  have  followed  immediately  upon  the  idea  of  changing 
the  lines  of  the  hoes,  because  the  hoes  would  not  plant  or  drop  the 
seed  unless  it  was  conducted  into  them  from  the  seed-hopper,  and 
some  device  became  an  immediate  necessity  when  the  position  of  tbe 
hoes,  or  a  part  of  tbem,fwas  changed. 

A  patent  was  issued  April  20,  1869,  to  Peter  J.  Schmitt,  for  an 
"improvement  in  grain-drills,"  showing  adjustable  feed-tubes  pivoted 
to  the  under  side  of  the  hopper,  and  arranged  to  swing  backwards 
and  forwards  as  the  position  of  the  hoes  was  changed.  An  attempt 
was  made  to  show  that  the  complainants  made  their  invention  at  an 
earlier  date  than  that  of  the  Schmitt  patent,  but  I  think  the  testi- 
mony carries  the  invention  of  the  Schmitt  device  as  far  back  as  the  in- 
venticm  of  the  complainants'  device.  See  tbe  testimony  of  Morris 
Qenzel,  Dsf.  R.  39-52,  and  George  Siegel,  Def.  B.  59. 
v.28F.no.6— 24 
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The  proof  also  shows  a  patent  isaoed  S&ptember  8,  1868,  to  L.  M. 
Olden,  in  which  an  adjustable  spoat  leading  from  the  hopper  into  the 
drill-tooth  is  shown.  This  patent,  as  well  as  several  others  shown 
in  the  evidence  antedating  complainant's  patent,  simply  establishes 
what  I  have  already  suggested,  that  in  all  devices  changing  the  work- 
ing lines  of  the  drill-teeth  in  relation  to  each  other,  so  as  to  adjust 
them  in  different  ranks  or  rows,  it  became  necessary  to  adopt  some 
device  for  changing  the  line  or  inclination  of  the  seed  conductors,  or 
spouts.  I  have,  therefore,  no  doubt  but  what  the  substantial  prin- 
ciple involved  in  the  complainants'  adjustable  condactor,  covered  by 
the  four  claims  in  controversy,  was  anticipated  by  the  older  art. 
The  special  device  shown  in  the  complainants'  patent  may  have 
been  an  improvement  upon  the  ruder  devices  of  earlier  patents,  be- 
cause the  complainants  had  the  benefit  of  the  experience  of  their  pred- 
ecessors in  overcoming  the  practical  difficulties  which  they  encoun- 
tered; but  the  chnnges  made  by  Thomas,  Mast,  and  Gardiner  seem 
to  me  to  have  been  purely  mechanical,  and  not  to  have  involved  in- 
vention, after  what  Davis  and  other  inventors  had  done  before  them. 

The  Bowell  patent,  No.  97,317,  is  for  a  mode  of  adjusting  the  feed 
of  a  seed-drill  by  means  of  a  shell  cylinder  made  to  slide  on  a  buck- 
eted or  recessed  feed-cylinder,  so  as  to  allow  the  seed  to  be  taken  np 
only  by  so  much  of  the  bucketed  or  feed  cylinder  as  is  not  covered 
by  the  shell.     It  has  but  one  claim,  which  is : 

"The  sliding  shell-cylinder,  C,  constructed  with  radial  slots,  and  arranged 
upon  the  feed-cylinder,  F,  and  shaft,  B,  so  that  the  adjustment  is  effected 
by  the  horizontal  movement  of  the  shell-cylinder,  C,  while  the  feed-wheel. 
F,  remains  stationary  as  regards  the  case,  U,  M." 

The  case,  H,  M,  in  which  the  feed-cylinder  revolves,  shows  an  off- 
set, or  ledge,  M,  which  was  evidently  intended  to  prevent  the  grain 
from  being  crushed  or  ground  between  the  revolving  cylinder  or 
shell  and  the  case ;  but  this  ledge,  or  offset,  M,  is  not  made  a  part 
of  the  claim.  The  claim,  as  I  read  it,  is  only  for  a  sliding  shell-cyl- 
inder, so  arranged  upon  a  feed-cylinder  and  shaft  that  the  adjust- 
ment of  the  amount  of  feed  is  effected  by  the  horizontal  movement 
of  the  shell  upon  the  feed-cylinder,  while  the  feed-wheel  or  feed-cyl- 
inder does  not  move  or  change  position  in  the  case.  It  was  conceded 
upon  the  argument  that  unless  this  ledge,  or  offset,  M,  in  the  cyl- 
inder case,  could  be  read  into  the  claim,  defendants  do  not  infringe 
this  patent;  and  my  construction  of  the  claim  is  that  this  ledge  or 
offset,  M,  does  not  form  any  part  of  the  claim,  but  is  only  referred  to 
for  the  purpose  of  showing  that  the  feed-cylinder  does  not  change  its 
place  in  the  case  when  the  feed  is  changed  by  the  shell-cylinder  slid- 
ing horizontally  upon  it.  But  even  if  I  am  not  right  in  this  partic- 
ular, an  offset  or  ledge  in  the  cylinder  case  or  feed-drill,  for  the  pur- 
pose of  preventing  the  grain  from  being  crushed  or  ground  between 
the  revolving  feed-cylinder  and  the  side  of  the  case,  was  not  new  with 
this  patentee,  but  is  found  in  the  old  Van  Brunt  patent  of  July,  1869, 
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as  well  as  in  several  of  the  older  devices  having  a  feed-cylinder  re- 
Tolving  in  a  case.  I  am  therefore  of  opinion  that  the  defendants 
do  not  infringe  the  Bowell  patent. 

Patent  No.  157,478,  to  P.  P.  Mast,  is  for  a  device  regulating  the 
feed  of  a  grain-drill  as  may  be  desired  without  changing  the  speed  of 
the  feed-wheel,  and  consists  of  a  feed-cylinder  revolving  in  a  case, 
with  an  outer  shell  moving  horizontally  upon  it,  so  as  to  make  a 
space  between  the  ends  of  the  outer  shejl  and  the  disk  of  the  feed- 
wheel,  which  may  be  enlarged  or  diminished  by  sliding  the  outer  shell 
upon  the  feed-wheel,  or  cylinder,  horizontally.  With  the  older  de- 
vices of  Van  Brunt,  Esler,  and  Bowell,  showing  the  means  of  adjust* 
ing  and  regulating  the  feed  of  grain-drills  by  adjusting  or  enlarging 
the  aperture  through  which  the  grain  escapes  from  the  hopper  into 
the  conductors  or  spouts,  to  carry  it  through  the  drill-teeth,  by  mov- 
ing the  cylinder  or  shell  upon  the  grooved  feed-cylinder,  I  do  not  see 
that  there  was  any  patentable  novelty  in  the  device  covered  by  this 
patent.  I  do  not  see  how  it  can  be  called  a  forced  feed,  any  more 
than  the  Van  Brunt  or  the  BoweU  was  a  forced  feed.  They  both 
operated  upon  the  same  principle :  that  of  carrying  the  grain  through 
the  opening  made  between  the  shell  and  the  grooved  or  recessed 
cylinders;  and  the  recesses  or  grooves  in  the  old-feed  cylinders,  it 
seems  to  me,  were  in  all  respects  as  much  adapted  to'  regulating  or 
forcing  the  feed  as  are  the  corrugations  or  notches  upon  the  vertical 
ends  of  the  two  wheels  shown  in  the  Mast  device.  Bowell  notched 
or  recessed  his  feeding  cylinder  horizontally;  Mast  showed  vertical 
notches  or  corrugations  in  his,  but  says,  expressly,  that  these  notches 
or  corrogations  may  be  omitted,  so  that,  as  I  construe  his  patent, 
they  were  not  a  necessary  part  of  it,  and  are  not  covered  by  bis  claim. 
I  am  therefore  of  opinion  that  defendants  do  not  infringe  this  patent.. 

The  bill  is  dismissed  for  want  of  equity. 


Belle  Patent  Button  Fastbnbb  Co.  v.  Luoab.* 

Same  v.  Daniels. 

Same  v.  Bbooes  and  others. 

(OKreiMt  Court,  D.  Jfauachuttttt.    July  89. 1886.) 

Patests  for  IirrBNTioNS— No.  247,032,  Buttobt  Fabtenbbs. 

Letters  patent  No.  247,083,  of  September  18, 1881,  to  Famsworth  and  Rob- 
inson, for  a  new  mode  of  attaching  buttons  to  garments,  and  a  device  for  ac- 
complishing the  same,  sustained,  none  of  the  prior  patents  containing  the  es- 
sential features  of  this  invention,  which  comprises  a  malleable  tactc,  passed' 
tbrongh  the  garment,  and  disched  through  the  eye  of  the  bntton  by  means 
of  a  clinching  device. 


'Edited  by  Cbaxles  0.  linthtcom,  Esq.,  of  the  Chicago  ttar. 
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3.   SaMB— lKPIira»SMENT. 

A  mere  chaage  of  position. of  the  button,  or  the  fact  that  the  tack  is  not 
bent  before  passing  through  the  eye  of  the  button,  not  material,  nor  sufficient 
to  evade  infringement  of  this  patent. 
8.  8AitB— Joist  Inventioh. 

Upon  the  evidence,  held  that  it  was  not  shown,  with  sufficient  clearness  and 
certainty  to  overthrow  the  patent,  that  the  improvements  covered  by  it  were 
not  the  loint  inVention  of  Farnsworth  and  Barnes,  as  stated  in  the  patent 

In  Bqnity. 

B.  F.  Thuraton  and  Livermiare  d  Fish,  for  complainant. 

Richard  K.  Evans  and  Benj.  N.  Johnson,  for  defendant. 

Colt,  J.  This  bill  in  equity  is  brought  for  infringement  of  letters 
patent  No.  247,032,  issued  September  13,  1881,  to  F.  H.  Farnsworth 
and  H.  8.  Bobinson,  assignee  of  A.  J.  Barnes,  for  the  joint  invention 
of  Farnsworth  and  Barnes  of  a  new  mode  of  attaohing  buttons  to  gar- 
ments, and  a  device  for  accomplishing  the  same.  The  patent  de- 
scribes a  method  of  fastening  buttons  to  garments  by  passing  a 
malleable  tack  through  the  garment,  and  then  olinobing  the  tack 
through  the  eye  of  the  button  in  a  pair  of  forceps,  one  jaw  of  which 
has  a  groove  or  recessed  lip,  by  which  the  point  of  the  tack  is  turned 
around  so  as  to  clinch  upon  its  shank.  The  button  is  held  in  this 
jaw  in  such  a  position  that  the  tack  will  be  clinched  through  the  eye. 
The  other  jaw  presses  against  the  head  of  the  tack,  and  by  this 
means  the  point  of  the  tack  is  forced  along  and  beyond  the  groove 
in  its  curved  track,  until  the  tack  is  clinched  through  the  eye  of  the 
button.     The  claims  in  controversy  are  as  follows : 

"(t)  The  mode  herein  described  of  attaching  buttons  to  garments  by  a 
single-pointed  malleable  tack,  consisting  in  passing  the  shank  of  tlie  tack 
through  the  garment,  and  then  turning  or  clinching  its  end  through  and 
around  the  eye  of  the  button  by  pressing  the  point  against  a  clinching  por- 
tion of  the  device,  which  holds  the  button  while  the  clinching  is  being  per- 
formed, substantially  as  described.  (2)  An  instrument  for  attaching  but- 
tons, substantially  such  as  described,  provided  with  means  for  pressing  the 
head  of  a  malleable  tack,  and  having  a  recessed  lip,  a,  for  forcing  and  clinch- 
ing its  point  through  the  eye  of  a  button,  for  securing  said  button  to  a 
-arment,  substantially  as  specified." 

We  have  carefully  examined  the  numerous  patents  introdnced  to 
prove  want  of  novelty  in  the  Farnsworth  and  Barnes  invention. 
Most  of  the  prior  patents  relate  to  riveted  fastenings  where  the  but- 
ton is  held  to  the  fabric  by  spreading  the  top  of  the  rivet.  Other  pat- 
ents relate  to  a  flexible  prong  fastening,  where  the  fingers  are  used. 
In  the  Robertson  patent,  No.  222,300,  we  find  a  tack,  with  a  groove 
cut  in  it,  which  is  bent  over  at  an  angle  by  meeting  the  closed  top  of 
the  button,  which  it  holds  by  this  means.  It  is  manifest  that  none 
of  these  prior  patents  contain  the  essential  feat'^^e  of  the  invention 
before  us.  Nowhere  do  we  find  the  tack  curved  by  a  die  so  as  to  turn 
and  clinch  its  end  through  and  around  the  eye  of  the  button. 

The  defendant  also  sets  up  non-infringement.    A  comparison  of 
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the  i'vro  devices,  however,  reveals  the  fact  that  the  defendant  has  in- 
corporated into  his  maahine  the  essence  of  the  Farnsworth  and 
Barnes  invention,  and  that,  the  mechanism  he  employs  is  substan- 
tially the  same.  In  the  patented  machine  the  button  is  so  situated 
that  the  tack  goes  forward  to  the  clinching  die  on  a  line  parallel  with 
the  flat  side  of  the  eye  of  the  button.  In  the  defendant's  machine 
the  button  is  so  situated  that  the  tack,  in  going  forward  to  the  clinch- 
ing portion,  is  presented  to  the  hole  of  the  eye  at  right  angles  to  the 
flat  side  of  the  eye,  and  therefore  passes  through  the  eye  before  reach- 
ing the  clinching  die.  Merely  changing  the  position  of  the  button 
does  not  constitute,  in  our  opinion,  a  material  difference;  nor  can 
the  fact  that  the  tack  first  passes  through  the  eye  of  the  button  be- 
fore the  process  of  bending  or  clinchiug  begins,  relieve  the  defendant 
of  the  charge  of  infringement  of  the  first  claim.  This  would  be  to 
give  too  narrow  and  technical  a  construction  to  the  language  of  the 
claim. 

Concerning  the  second  claim,  the  defendant's  machine  clearly 
shows  the  same  elements,  or  their  equivalents,  in  combination.  In 
relation  to  the  tack,  and  for  forcing  and  clinching  its  point  through 
the  eye  of  the  button,  the  die  of  defendant's  machine  performs  the 
same  functions  as  the  recessed  lip  or  die  which  forms  one  of  the  ele- 
ments of  the  second  claim  of  the  patent  in  suit. 

The  defendant  contends  that  Barnes  was  the  sole  inventor  of  the 
improvements  covered  by  the  patent,  and  that  it  was  not  the  joint 
invention  of  Farnsworth  and  Barnes,  as  stated  in  the  patent,  and 
that,  therefore,  the  patent  is  void.  There  i^  much  conflict  of  testi- 
mony on  this  <|uestion.  Upon  the  record  before  us  we  cannot  give 
much  weight  to- the  testimony  of  Barnes.  Upon  careful  considera- 
tion, we  do  not  think  the  defendant  has  established  this  point  with 
sufficient  clearness  and  certainty  to  overthrow  the  patent. 

Decree  for  complainant. 


The  Fanwood.* 

Thk  Washbubm. 

{7>i»triet  Court,  8.  D.  Ifeu  Tork.    Janaary  5, 1886.) 

CoiXKipN— Fbrht  Slip  —  Too  and  Pehby-Boat— Duty  to  Yield  thb  Right 
op  Wat. 

The  tug  W.,  with  a  ichooner  in  tow,  in  passing  up  the  Jersey  shore,  went 
opposite  and  near  to  the  Communipaw  ferry  slips,  so  as  to  obstruct  the  en- 
trance of  the  ferry-boat  F..  which  was  approaching  her  slip,  and  was  about 
one-qnarter  of  «  mile  distant.    Both  kept  on,  and  the  ferry-boat  coliided  with 

>  Affirmed  ou  appeal  to  the  ciicuit,  July,  1886,  no  opinion  being  filed. 
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the  schooner  at  the  upper  end  of  the  slip.  Htld,  that  both  were  in  fault:  the 
tag,  for  not  keeping  out  of  the  way,  as  she  might  hare  done,  having  the  ferry- 
boat on  her  starboard  hand:  the  ferry-boat,  because  the  course  and  intent  of 
the  tug  were  apparent,  and  her  timely  signal  of  two  whistles,  indicating  her 
intent  to  cross,  ought  to  have  been  perceived  by  the  fenr-boat,  and  because 
she  had  no  right  to  persist  in  her  course  at  the  expense  of  collision,  when  she 
might  have  avoided  it  after  the  tug's  intent  was  clear. 

In  Admiralty. 

Wilcox,  Adams  d  Macklin,  for  libelant. 
De  Forest  d  Weeks,  for  the  Fan-wood. 
Hyland  d  Zahriskie,  for  the  Wasbbam. 

Beown,  J.  On  the  thirtieth  of  December,  1884,  between  11  and  18 
o'clock  in  the  forenoon,  as  the  ferry-boat  Fanwood  was  approaching 
her  slip  at  the  Central  Railroad,  New  Jersey,  she  came  in  collision 
with  the  libelant's  schooner  Mediator,  in  tow  of  the  tag  Washburn, 
upon  a  hawser  about  80  feet  in  length.  Either  from  the  rebound 
of  the  blow,  or  from  the  forward  motion  of  the  ferry-boat,  the  bow 
of  the  schooner  was  carried  a  little  towards  the  shore,  so  that  her 
bowsprit  came  in  contact  with  the  side  of  the  pier  which  forms  the 
upper  rack,  a  few  feet  from  the  end  of  the  pier.  This  circnmstance 
establishes  beyond  dispute  the  place  of  the  collision. 

The  tide  was  strong  ebb.  The  Mediator  had  been  taken  in  tow  by 
the  Washburn  a  short  distance  below  the  Gommnnipaw  ferry,  and 
was  bound  for  the  Hoboken  coal  docks.  According  to  the  evidence 
of  the  libelant's  witnesses,  and  the  witnesses  for  the  Washburn,  she 
was  making  about  two  or  two  and  one-half  knots  per  hour  against 
the  ebb-tide,  and  was  coming  up  about  200  or  300  yards  off  the  ends 
of  the  piers  below  the  ferry.  The  pilot  of  the  Washburn,  when  a  lit- 
tle- below  the  ferry,  suddenly  observed  a  ferry-boat  (the  Communi- 
paw)  coming  out  of  the  slip,  without  sounding,  as  he  says,  any  pre- 
vious long  whistle,  as  she  should  have  done.  Being  but  a  few  hun- 
dred feet  below,  and  unable  to  cross  her  bows,  the  tug,  though  hav- 
ing the  right  of  way,  was  obliged  to  give  a  sharp  sheer  to  the  west- 
ward, and  pass  under  the  stern  of  the  ferry-boat,  in  order  to  avoid  a 
collision.  This  brought  him  much  nearer  to  the  ferry  slips.  Before 
passing  astern  of  the  out-going  ferry-boat  he  had  observed  the  Fan- 
wood  in  mid-river,  coming  west,  and  gave  her  two  whistles,  but  heard 
no  reply.  After  the  Gommunipaw  had  passed  ahead  of  him  he  again 
gave  the  Fanwood  two  whistles,  but  heard  no  answer.  Being  then 
opposite  the  slip  which  the  Fanwood  would  enter,  he  rang  his  jingle 
bell  to  go  ahead  as  fast  as  possible.  At  the  last  signal  the  Fanwood 
was  estimated  to  be  one-quarter  of  the  distance  across  the  river. 

The  witnesses  on  the  part  of  the  Fanwood  testify  that  they  heard 
no  whistles  from  the  tug;  that  they  passed  the  out-going  ferry-boat 
from  one-third  to  half  way  across  the  river;  that  they  gave  four  sig- 
nals of  one  whistle  each,  but  heard  no  whistles  from  the  tug,  except 
several  short  blasts,  just  before  the  collision,  as  «  signal  to  the 
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schooner  to  drop  the  hawser.  There  is  considerable  conflict  in  the 
details  testifiied  to  by  the  ferry-boat's  witnesses,  and  they  cannot  be 
barmooized.  In  general,  they  state  that  the  first  whistle  was  given 
about  mid-river;  the  second,  about  one-third  of  the  way  from  the  Jer- 
sey shore;  the  third,  when  from 600  to  900  feet  from  the  shore;  and 
the  fourth,  when  about  200  feet  from  the  shore.  The  pilot  and  the 
engineer  diSer  altogether  as  to  the  signals  to  slow  and  stop  and  re- 
verse ;  the  pilot  stating  that  they  were  given  at  different  times,  with 
considerable  intervals  between  them;  that  the  slow  bell  was  given 
between  the  second  and  third  whistles;  and  that  he  stopped  the  en- 
gine at  the  third  whistle,  and  backed  at  the  fourth.  The  engineer 
testifies  that  the  whistles  came  all  together,  within  a  second  of  each 
other. 

The  testimony  of  several  disinterested  witnesses  establishes  beyond 
doubt  the  fact  that  the  two  signals  of  two  whistles  were  given  by  the 
tug  as  her  witnesses  state;  and  that  the  last  signal  of  two  whistles 
was  given  when  the  tug  was  already  opposite  the  slip.  Had  the 
Fanwood  been  giving  any  proper  attention  to  the  tug,  the  latter's 
whistle  would  have  been  heard  or  seen,  since  the  tug  could  not  at 
that  time  have  been  much  over  a  quarter  of  a  mile  distant.  This  is 
evident  from  the  place  of  collision,  and  from  the  knovm  speed  of 
both  boats.  At  the  time  of  collision  the  bow  of  the  tug  must  have 
been  about  120  feet  above  the  end  of  the  upper  rack.  The  Fanwood 
was  proposing  to  enter  the  middle  of  the  three  divisions  which  formed 
the  ferry  slip,  and  the  lower  part  of  that  division  was  somewhat  less 
than  200  feet  below  the  upper  pier.  The  tog  made  only  about  300 
feet,  therefore,  from  the  time  she  began  to  lap  the  middle  division  of 
the  slip.  Bhe  was  making  only  from  two  to  two  and  one-half  knots 
against  the  tide,  while  the  ferry-boat  was  crossing  at  about  the  rate 
of  twelve  knots,  or  about  five  times  the  speed  of  the  tug.  The  Fan- 
wood  was  consequently  about  1,500  feet,  or  a  quarter  of  a  mile,  dis- 
tant from  her  slip  when  the  tog  was  plainly  beginning  to  obstruct 
her  entrance. 

Under  these  circumstances,  there  was  no  excuse  for  this  collision 
on  either  side.  It  was  equally  in  the  power  of  the  tug  and  of  the 
ferry-boat  to  avoid  it.  The  tug,  having  the  ferry-boat  on  her  star- 
board band,  was  bound  to  keep  out  of  the  way;  the  ferry-boat  had 
the  right  of  way.  The  tug,  though  she  twice  signaled  her  intention 
to  cross  the  ferry-boat's  bows,  got  no  answering  assent;  and-  by  the 
well-settled  rules  it  was  therefore  at  her  own  paril  and  risk  that  she 
kept  on.  instead  of  giving  way  to  the  ferry-boat,  as  it  was  her  duty 
to  do.  The  City  of  Hartford,  11  Blatchf .  72 ;  The  City  of  Cheater,  24 
Fed.  Bep.  91. 

The  master  of  the  tug  was  doubtless  acting  under  some  irritation 
and  provocation,  since  a  few  minutes  before  he  had  himself  been 
obliged  to  give  way  to  the  Communipaw  in  order  to  avoid  collision, 
tbongh  he  had  the  right  of  way.     But  one  wrong  does  not  excuse  an- 
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other.  Ilodress  for  the  infraotion  of  the  rules  must  be  sought  in  the 
penalties  prescribed  by  law,  not  by  running  into  collisions.  If  the 
tug,  having  been  fbroed  to  the  westward  by  the  Gommunipaw,  had 
had  no  other  alternative  to  avoid  the  Fanwood  bnt  to  keep  on,  that 
would  doubtless  have  constituted  an  exception,  under  the  twenty- 
fourth  rule;  but  I  cannot  find  that  she  was  under  any  such  compul- 
sion. After  passing  astern  of  the  €ommanipaw  she  had  only  to  wait 
about  a  minute  and  a  half,  going  tinder  a  slow  bell,  or  possibly  stop- 
ping for  a  part  of  the  time  in  the  ebb-tide,  and  she  would  have  given 
the  Fanwood  the  free  course  to  which  she  was  entitled.  There  were 
no  other  vessels  in  the  way  to  prevent  the  tug's  stopping  her  head- 
way for  this  brief  time.  Against  the  tide  the  tug  had  full  and  easy 
control  of  her  position,  and  of  her  movements;  and  the  tug  must 
therefore  be  held  in  fault. 

The  fault  of  the  Fanwood  is  equally  clear,  because  the  course  and 
intention  of  the  tug  and  tow  to  cross  the  slip  ahead  were  obvious  to 
the  ferry-boat  in  time  to  avoid  them  by  any  reasonable  effort  to  do  so. 
As  I  have  said,  had  attention  been  given  her  from  the  Fanwood,  the 
tug's  last  two  whistles,  at  least,  would  have  been  either  heard  or  seen. 
But  whether  the  whistles  were  perceived  or  not,  the  tug  was  already 
plainly  visible,  obstructing  and  crossing  the  Fanwood's  slip,  when 
the  Fanwood  was  nearly  a  quarter  of  a  mile  distant.  The  ferry-boat 
could  come  to  a  dead  stop  in  the  water  in  less  than  half  that  distance. 
Though  the  tog  was  crossing  the  slip  unlawfully,  the  ferry-boat  had 
no  right  to  run  her  down  when  her  effort  and  intention  were  clearly 
perceived,  and  the  ferry-boat  could  easily  avoid  her.  There  was  noth- 
ing to  prevent  the  Fanwood's  stopping  in  time,  and  giving  way  to 
the  tug,  as  the  tug  had  given  way  to  the  Gommunipaw  a  few  moments 
before,  and  as  it  was  the  duty  of  both  alike  to  do,  rather  than  run 
into  collision.  Cvockett  v.  Newton,  18  How.  581;  The  Warren,  18 
Fed.  Rep.  559;-  The  Frigid,  ante,  249. 

The  comparatively  slow  progress  of  the  tug  makes  it  certain  that 
the  tug  must  already  have  passed  the  middle  division  of  the  slip 
when  the  Fanwood  was  at  least  from  800  to  1,000  feet  distant, — a 
space  more  than  sufficient  for  the  ferry-boat  to  have  come  to  a  stop 
in  the  water  before  reaching  the  tug  and  tow.  Her  keeping  on,  there- 
fore, instead  of  stopping  in  time,  when  this  obstruction  was  so  plainly 
in  view,  could  only  proceed  from  a  willingness  to  inflict  injury,  or 
gross  neglect  of  timely  precautions,  or  want  of  attention  to  the  po- 
sition of  the  tug  and  tow;  for  either  of  which  the  Fanwood  would 
be  equally  culpable.  The  weight  of  evidence  is  clear  that  th«  ferry- 
boat's engines  were  not  reversed  till  she  was  very  near  the  tow.  The 
libelant  is  therefore  entitled  to  a  decree  against  both  the  tug  and 
the  ferry-boat  in  the  usual  form,  with  costs. 
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Thb  F.  C.  Latbobe. 

Yabgt,  Maeier,  etc.,  v.  Mayob,  Eto.,  or  BaIiTiuobe,  Owner,  etc. 

{Dutriet  Court,  D.  Maryland.    April  18,  1886.) 

C01.I.I8I0N— Liability  of  Musicipai/  Corpobatiok  for  Damage  dohb  bt  Icb- 

BOAT  IK   RaNDEKtHG  GRATUITOUS  SERTICB  TO  AjfOTHBB  VKSSBL. 

An  ice-boat,  maintained  by  the  city  of  Baltimore  to  free  tho  harbor  from 
obstrnctions,  and  to  aid  the  commerce  and  navigation  of  the  port,  came  into 
collision  with  a  British  steamer  anchored  in  the  harbor.  Held,  that  the  ice- 
boat was  in  fault,  and  that  the  owner,  although  a  municipal  corporation,  was 
liable  m  personam.  Hdd,  following  The  Fideltty,  16  Blatchf .  589,  that  public 
policy  required  that  the  city  should  not  be  deprived  of  the  use  of  the  ice-boat, 
but  tnat  the  fact  that  no  lien  could  attach  to  the  offending  boat  furnished 
no  ground  for  denying  the  remedy  against  the  city  tn  personam. 

•    In  Admiralty.     Collision. 
John  H.  Thomas,  for  libelant. 
Bernard  Carter,  for  respondent. 

MoBRis,  J.  On  seventeenth  January,  1886,  the  British  steam-ship 
Sylvia  having  been  loaded  in  the  harbor  of  Baltimore,  and  made 
ready  for  sea,  bad  proceeded  to  the  qaarantine  grounds,  and  was  ly- 
ing there  at  anchor,  waiting  for  her  engineer,  and  some  small  stores, 
and  a  pilot  to  be  put  on  board.  The  F.  G.  Latrobe  is  a  large  and 
powerful  side-wheel  steamer,  built  for  the  mayor  and  city  council  of 
Baltimore,  to  be  used  as  an  ice-boat  to  break  the  ice,  and  keep  the  har- 
Ji}or  of  Baltimore  and  the  approaches  free  from  obstruction  by  ice, 
and  to  ^d  the  commerce  and  navigation  of  the  port.  On  the  sev- 
enteenth January,  and  prior  thereto,  the  harbor  had  been  more  or 
less  obstructed  by  ice,  and  the  Latrobe  bad  been  engaged  in  break- 
ing  it  up.  and  opening  the  channels.  The  steam-tug  Calvin  Whitely 
had  been  employed  by  the  agent  of  the  Sylvia  to  put  on  board  her 
the  pilot,  engineer,  and  stores,  and  she  had  also  been  employed  to 
put  a  pilot  on  board  another  British  steamer  also  ready  for  sea,  which 
was  anchored  near  the  Sylvia.  The  steam-tug  was  disabled  by  an 
accident  in  the  floating  ioe,  and  signaled  for  assistance.  The  La- 
trobe, which  ^as  not  far  off,  came  to  her,  and,  at  the  request  of  the 
master  of  the  tug,  took  off  the  persons  and  stores  destined  for  the 
sea-going  steamers,  and  proceeded  to  do  what  the  tug  had  been  dis- 
abled from  doing.  The  pilot  was  safely  put  on  board  the  first 
steamer,  but,  in  attempting  to  get  along-side  of  the  Sylvia,  the  La- 
trobe 8t):uck  the  Sylvia  a  heavy  perpendicular  blow  with  her  bow,  just 
forward  of  the  poop,  on  the  starboard  »ide,  and  did  the  Sylvia  such 
damage  that  she  was  obliged  to  return  to  the  port  for  repairs.  Tiie 
blow  was  the  result  of  a  miscalculation  on  the  part  of  the  master  of 
the  Latrobe  with  regard  to  the  resistance  of  the  ice,  which  was  solid 
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on  that  side  of  the  steamer  on  which  he  approao^ed,  and  which  was 
broken  on  the  other  side.  He  misoalonlated  the  strength  of  the  ice, 
and  also  the  effect  which  the  reversal  of  his  starboard  side-wheel  was 
expected  to  have  in  taming  the  bow  of  the  ice-boat  away  from  the 
steamer. 

There  is  no  donbt  that  there  was  diffioolty  in  bringing  so  large  and 
heavy  a  vessel  as  the  ice-boat  along-side  another  vessel,  especially 
when  her  navigation  was  impeded  by  iee ;  but,  if  the  difScolty  was 
really  so  great  as  to  make  it  hazardous,  it  shonld  not  have  been  at- 
tempted. The  service  attempted  was  not  a  pressing  necessity,  and 
had  not  been  requested  by  the  agents  or  master  of  the  Sylvia.  Sacb 
a  collision  cannot  be  regarded  as  an  inevitable  accident,  and,  how- 
ever commendable  the  motive  of  the  master  of  the  ice-boat,  that 
vessel  must  be  held  in  fault. 

The  ice-boat  is  owned  by  the  mayor  and  city  council  of  Baltimore, 
a  municipal  corporation  of  the  state  of  Maryland,  having  power  to^ 
provide  for  the  preservation  of  the  navigation  of  the  harbor  and  the* 
river,  within  four  miles  of  the  city,  and  with  authority  to  levy  a  ton- 
nage duty  of  two  cents  per  ton  on  every  vessel  entering  or  clearing 
at  the  port.  It  is  contended  on  behalf  of  the  respondent  that  not 
only  is  the  ice-boat  itself  not  liable  to  arrest  for  the  reason  that  the 
public  exigency  requires  that  it  shall  be  exempt  from  -seizure  and 
sale,  as  was  decided  in  The  Fidelity,  16  Blatehf.  569,  but  it  is  also 
now  contended  that  the  municipal  corporation  is  not  liable  in  an  ac- 
tion in  personam  as  the  owner  of  the  boat.  It  is  urged  that  the  doc- 
trine of  respondeat  superior  does  not  apply,  because  it  is  said  that 
this  is  the  case  of  a  municipal  corporation  in  the  exercise  of  its  gov- 
ernmental powers,  performing  through  its  ofScers  a  public  service,* 
from  which  it  derives  no  special  benefit  in  its  corporate  oapacity. 
It  is  true  that  in  certain  cases  it  is  held  that  where  a  dnty  for  the 
general  welfare  has  been  imposed  upon  a  municipal  corporation,  the 
persons  employed  to  discharge  such  a  duty  are  not  servants  or  agents 
of  the  municipality,  but  rather  public  officers,  charged  with  the  per- 
formance of  duties,  and  that  for  their  negligence  or  improper  con- 
duct no  action  can  be  maintained  against  the  municipality.  2  Dill. 
Mun.  Corp.  §§  772-777;  Hafford  v.  City  of  New  Bedford,  16  Gray, 
297;  Fisher  v.  Boston,  104  Mass.  87. 

There  are  two  considerations,  however,  which,  in  my  judgment,  re- 
lieve the  libelant's  case  from  the  difficulties  suggested  by  this  defense. 

The  first  is  that,  by  the  maritime  law,  the  liability  of  the  owner  of 
a  vessel  for  the  negligence  of  the  master  is  not  controlled  solely  by 
the  rules  of  other  systems  of  law  applicable  to  the  relation  of  master 
and  servant.  The  rule  of  the  maritime  law  is  that  the  owner  is 
always  personally  liable  for  the  negligence  or  unskillfulness  of  those 
navigating  his  vessel,  except  only  in  those  cases  in  which  the  posses- 
sion and  control  of  the  vessel  has  passed  to  a  charterer  or  other  per- 
son so  completely  that  the  other  person  not  only  appoints  the  master 
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and'  erew,  but  direeis  both  tbe  destination  and  employment  of  the 
vessel,  and  her  mode  of  navigation.  Abb.  Adm.  (12th  Ed.)  37;  The 
China,  7  WalL  68,  70;  The  Merrimac,  li  Wall.  202;  Sherlock  v. 
AUing,  93  U.  S.  108. 

This  almost  nniversal  role,  restricted  bj  the  limitation  confining 
the  extent  of  the  recovery  against  the  owner  to  the  valae  of  bis  ves- 
sel, or  some  portion  of  its  value,  has  received  the  widest  approval,  as 
being  founded  on  natural  justice.  Under  it  the  vessels  of  all  nations 
frequent  the  avenues  of  commerce  upon  equal  terms,  and  their  own- 
ers are  alike  responsible  for  faults  of  navigation  resulting  in  injury 
to  perscms  or  property.  Exceptions  to  the  rule  have  been  denounced 
by  admiralty  courts  as  "fruitful  of  injustice,"  and  not  to  be  tolerated, 
except  upon  imperative  necessity.  Sherlock  v.  Ailing,  93  U.  S.  108. 
So  strong  and  general  is  the  recognition  of  the  justice  of  this  rule 
which  holds  the  owner  responsible  for  the  damage  done  by  his  ves- 
sel, that,  even  with  respect  to  public  armed  vessels,  nations  seldom 
neglect  to  make  compensation  to  their  own  citizens,  or  those  of  other 
nations,  in  cases  in  which,  upon  proper  investigation,  it  appears  that 
the  public  vessel  was  in  fault.  A  municipal  corporation,  like  strictly 
private  corporations,  is  liable  to  suit,  and  ordinarily  is  liable  for  the 
negligence  of  its  agents.  Barnes  v.  Dietriet  of  Columbia,  91  U.  S. 
540;  Weightman  v.  Washington,  1  Black,  50^  County  Com'rs  v.  Duck- 
eit,  20  Md.  468. 

And  when,  in  the  performance  of  any  duty,  either  imposed  upon 
or  assumed  by  it,  the  municipality  employs  maritime  instrumentali- 
ties, I  tbink  it  should  be  held  answerable  under  the  maritime  law, 
with  those  exceptions  only  which  public  policy  absolutely  requires. 
If  the  vessel  belonging  to  the  municipality  is  used  by  it  as  a  neces- 
sary instrument  in  the  exercise  of  some  municipal  function,  then,  as 
was  held  by  the  chief  justice  in  the  case  of  The  Fidelity,  public  pol- 
icy requires  that  the  municipality  shall  not  be  deprived  of  its  use, 
and  therefore  the  maritime  lien  cannot  attach ;  but,  to  my  mind,  no 
sufficient  necessity  or  reason  has  been  suggested  for  denying  a  rem- 
edy against  the  municipality  as  the  owner  of  the  offending  vessel. 

The  second  consideration  which  forbids  the  application  to  this  case 
of  the  defense  contended  for,  is  that  unless  the  municipal  corpora- 
tion, when  the  tort  complained  of  is  committed,  is  engaged  in  a  serv- 
ice in  which  it  has  no  particular  interest  apart  from  the  benefit  to 
the  public,  and  from  which  it  derives  no  special  benefit  in  its  corpo- 
rate capacity,  it  cannot  claim  the  exemption.  It  is  the  public  use, 
and  not  the  mere  ownership,  which  avails  to  protect  from  liability. 
The  Siren,  7  Wall.  152. 

The  ordinance  of  the  city  directing  the  ice-boat  Latrobe  to  be  built, 
provides  that  the  boat  shall  be  used  to  keep  the  harbor  and  approaches 
free  from  obstruction  by  ice,  and  that,  in  all  cases  of  special  use  of 
the  boat  in  the  way  of  relief  or  otherwise,  the  harbor  board  shall  have 
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power  to  make  snob  charge  for  her  serrices  as  may  seem  to  them*  jast 
'and  reasonable.  The  service  being  performed  by  the  Latrobe  at  the 
time  the  Sylvia  was  damaged,  was  a  special  Dse  of  the  boat,  as  dis> 
tioguished  from  her  general  use  in  keeping  the  harbor  and  approaches 
.open  and  free  from  obstruction  from  ice.  Her  master  states  that 
when,  at  the  request  of  the  master  of  the  tng,  he  attempted  to  get 
along-side  of  the  Sylvia,  and  to  perform  the  service  which  the  tag 
had  been  disabled  from  doing  herself,  he  was  rendering  an  entirely 
gratuitous  service.  Bat  this  claim  of  exemption  from  the  aots  of  the 
master  of  a  vessel  belonging  to  the  city  must  rest  upon  the  pnblic  use 
of  the  vessel,  and  if  at  the  time  of  the  act  complained  of  the  vessel 
was  engaged  in  a  special  use,  for  which  compensation  might  be 
charged,  the  reason  for  the  exemption  fails.  This  is  in  accordance 
with  the  ruling  in  Oliver  v.  lVorce$ter,  102  Mass.  499.  In  that  case 
the  servants  and  agents  of  a  city  negligently  suffered  the  land  adjoin* 
ing  a  building  belonging  to  the  city  to  be  in  a  dangerous  condition, 
and  the  court,  while  holding  that  if  the  building  bad  been  for  manic- 
ipal  purposes  solely  the  city  would  not  have  been  liable,  decided  that, 
as  part  of  the  building  was  rented  out  to  tenants,  the  city  was  liable 
to  the  same  extent  as  any  private  owner.  This  doctrine  is  also  sup- 
ported by  the  case  of  Mersey  Docks  v.  Gihbs,  L.  B.  1  H.  L.  93,  and 
11  H.  L.  Cas.  686.        0 

It  is  further  urged,  however,  by  counsel  for  the  respondent,  that  as 
under  the  ruling  in  the  case  of  The  Fidelity  there  is  no  lien  npon  the 
vessel,  for  that  reason  there  can  be  no  responsibility  on  the  part  of 
her  owner,  citing  the  admiralty  rule  announced  by  Dr.  Lnshington, 
and  frequently  quoted,  that  the  liability  of  the  ship  and  the  responsi- 
bility of  the  owners  are  convertible  terms,  and  that  if  the  ship  is  not 
liable  the  owners  are  not  responsible.  This,  although  often  a  con- 
venient test,  is  by  no  means  a  rule  of  universal  application.  It  is 
controlled  by  so  many  well-known  exceptions  that  it  may  be  said  to 
be  of  little  value  as  a  guide  in  cases  which  are  at  all  out  of  the  ordi- 
nary course  of  maritime  dealings.  It  is  no  argument  in  favor  of  de- 
nying the  injured  party  his  remedy  in  personam  against  the  owner  to 
say  that,  because  of  public  convenience  or  necessity,  he  must  not  be 
allowed  his  lien  upon  the  offending  ship;  but  quite  the  contrary,  and 
especially  in  a  case  in  which,  but  for  these  considerations  of  public 
policy  which  prevent  the  seizure  of  the  ship,  he  would  have  the  pro* 
tection  both  of  a  privilege  against  the  ship  and  the  responsibility  of 
the  owner. 

I  think  the  proof  shows  that  the  whole  of  the  12  days'  detention 
claimed  was  the  legal  and  natural  consequence  of  the  collision,  and 
I  allow  that  number  of  days;  but  as  the  demurrage  of  ;£40  a  day, 
which  I  allow  in  accordance  with  the  demurrage  scale  adopted  for 
charter-parties,  is  a  liberal  allowance,  I  have  thrown  out  of  the  ae*- 
count  of  expenditures  and  charges  all  doubtful  items. 
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The  damages  for  detention  amount  to  12  days,  at  £40,  -  •       $2,328  00 

Disbursements  in  consequence  of  collision,  -  -  1,968  80 

«4.296  80 
Interest  on  «1,968  80,  from  January  28,  1886.  -  -  24  60 


•4.821  40 
Deore«  ior  libelant. 


The  WoiiVERTON.* 

PuBNELii  V.  The  Wolverton. 

(Oireuit  Court,  E.  D.  Penntykania.    April  23,  1888.) 

I.  OoujBioK— Tdg  and  Tow. 

The  tug  Wolverton,  with  a  tow,  wag  on  her  way  from  Brooklyn  to  Jersey 
Caty.  She  was  coming  down  the  East  river,  keeping  as  close  to  the  New 
York  docks  as  she  could  go  with  safety.  The  tug  Packer,  with  libelant's  barge 
in  tow,  was  coming  up,  and,  when  several  lengths  from  the  Wolvertoc,  sig- 
naled her  intention  to  go  to  the  left,  and,  without  waiting  for  an  answer, 
changed  her  course,  and  attempted  to  cross  that  of  the  Wolverton.  HM 
that,  as  the  Wolverton  was  as  near  the  docks  as  she  could  safely  go,  it  was 
the  duty  of  the  Packer  to  keep  outside  of  her,  and  that,  in  crossing  hei  course, 
she  took  the  risk  of  injuriotis  consequences. 
3.  BviDKHCR—WxiOBT— Record  of  Aitothkr  Ooubt. 

The  record  and  opinion  of  another  court  will  not  be  given  authoritative 
'    weight  in  considering  the  evidence  presented  in  a  case,  or  against  any  con- 
clusion of  fact  fairly  deducible  therefrom. 

In  Admiralty. 

M.  P.  Henry  and  Edward  McCarthy,  tat  libelant. 

Alfred  Driver  and  J.  Warren  Coalston,  for  respondents. 

MoEennan,  J.  The  libelant  rests  his  ease  upon  the  following  ma- 
terial allegations  of  fact :  That  the  respondent  started  from  Robert's 
Store,  on  the  Brooklyn  side  of  the  East  river,  having  in  tow  the  barge 
Atlanta,  and  intending  to  proceed  to  -the  Erie  Railroad  dock,  on  the 
New  Jersey  side  of  the  North  River,  rounding  the  Battery  m  her 
course;  that  she  steamed  diagonally  down  and  across  the  East  river, 
quartering  the  tide,  which  was  running  ebb,  about  four  miles  an  hour ; 
that  the  tug  Packer,  having  the  libelant  in  tow,  rounded  the  Battery, 
passing  from  the  North  river  into  the  East  river,  keeping  in  towards 
the  piers  on  the  New  York  side,  so  as  to  take  advantage  of  the  slack- 
water  there;  that  she  whistled  to  the  respondent  not  to  cross  the 
course  of  the  libelant,  and  that  the  respondent  did  not  notice  the 
signal,  or  reply  to  it,  but  pointed  her  helm  so  as  to  go  inside  of  the 
libelant,  thus  crossing  her  bows;  that  the  respondent  passed  safely, 

I  Reported  by  C.  B.  Taylor,  Esq.,  of  the  Thiladelphia  bar. 
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but  did  not  sncoeed  in  getting  her  tow  past  withont  ooUision,  the  lat- 
ter striking  the  libelant,  and  inflicting  the  injury  complained  of. 

On  the  contrary,  the  respondent  alleges  that,  having  started  with 
his  tow  from  Brooklyn  as  stated,  be  proceeded  on  his  coarse,  rnnning 
across  the  river,  and  keeping  into  the  docks  on  the  New^ork  side,  as 
he  came  down  the  river ;  that  when  about  opposite  Pier  1,  East  river, 
and  proceeding  on  his  coarse,  and  as  near  the.  New  York  docks  as  he 
could  go  safely,  the  Packer,  with  libelant's  barge  in  tow,  which  was 
proceeding  up  the  East  river  towards  Brooklyn,  blew  two  whistles, 
indicating  thereby  that  she  desired  to  go  to  the  left,  or  on  the  inside 
of  the  respondent,  between  him  and  the  New  Tork  dock ;  that  when 
the  whistles  were  sounded  the  tugs  were  three  or  four  lengths  apart, 
and  there  was  no  danger  of  collision,  as  they  were  moving  in  oppo- 
site directions,  port  to  port,  the  respondent  then  being  on  the  inside 
nearest  the  New  York  shore;  that  immediately  on  sounding  her  whis- 
tle, without  waiting  a  reply,  the  Packer  put  her  wheel  to  starboard, 
changed  her  course,  and  attempted  to  cross  the  respondent's  bow, 
and  run  between  her  and  the  New  York  piers;  and  that  this  change 
of  course  caused  the  collision. 

It  is  apparent  that  the  libelant,  to  obtain  a  decree  in  her  favor, 
must  support  her  hypothesis  by  a  preponderance  of  evidence.  The 
evidence  is  conflicting,  and,  upon  a  careful  consideration  of  it  all,  I 
am  unable  to  And  that  its  weight  is  in  favor  of  the  libelant's  allega- 
tion and  theory.  On  the  contrary,  I  think  it  preponderates  in  favor 
of  the  respondent.  The  Wolverton  was  rightfally  pursuing  a  course 
as  near  to  the  dock  as  she  could  go,  and  it  was  the  diity  of  the  Packer 
to  keep  outside  of  her.  however  desirable  it  may  have  been  to  obtain 
the  benefit  jof  the  slack-water  near  the  dock.  Li  crossing  the  coarse 
of  the  Wolverton,  as  I  think  she  did,  to  obtain  this  advantage,  she 
took  the  risk  of  injurious  consequences,  and  the  blame  therefore  is 
upon  her.  The  record  and  opinion  of  the  district  court  of  New 
York  in  the  case  of  Castle  v.  The  Packer,  ante,  156,  have  been  fnr- 
nisbed  to  me,  and  have  been  examined.  While  I  have  great  respect 
for  the  opinion  of  the  learned  judge  of  that  court,  I  cannot  give  it 
authoritative  weight  in  the  consideration  of  the  evidence  presented 
in  the  case  before  this  court,  or  against  any  conclusions  of  fact  which 
are  fairly  deduoible  from  it. 

The  bill  is  dismissed,  with  costs. 
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Thb  Nobhah.* 

{Oireuit  Gourt,  E.  D.  Permtglottnia.    April  S3, 1886.) 

UABrmiB  LisK— OwKBB'e  Coktbaot  for  Sufflies. 

The  8team-8liip  Korman,  an  American  yeaael,  registered  at  New  York,  was 
chartered  to  A.  &  Co.,  of  that  city,  who  agreed  to  place  her  nnder  foreign  reg- 
ister, and  to  par  the  expenses  of  victualing,  manning,  coaling,  oiling,  and  run- 
ning the  ship,  sne  to  be  at  their  sole  use  and  disposal  during  the  voyage.  Pos- 
session of  the  ship  was  given  to  the  charterers  at  New  York,  and  there,  on 
their  order,  the  coal  in  question  was  furnished  and  delivered  to  the  ship.  The 
master  and  engineer  had  nothing  to  do  with  the  purchase.  Held  that,  con- 
ceding that  the  ship,  by  reason  of  her  foreign  register,  was  in  a  foreign  port, 
as  the  liability^  sou^lit  to  be  imposed  was  not  created  bv  the  act  or  engagement 
of  the  master  in  his  character  of  master,  there  could  be  no  lien;  and  that  as 
the  coal  was  furnished  upon  the  order  of  A.  &  Co.,  who  were  residents  of  the 
'I»lace  where  the  vessel  was  at  the  time,  and  owners  pro  hoe  vice,  the  presump- 
tion was  tliat  the  coal  was  furnished  upon  the  personal  credit  of  the  charter- 
ers, and  not  upon  the  credit  of  the  vessel. 

In  Admiralty. 

Tkoma$  J.  Diehl  and  J.  Warren  Couhton,  for  libelant. 

John  W.  Brock  and  Morton  P.  Henry,  for  respondent. 

MoKbnnan,  J.  This  is  a  libel  in  rem,  brought  to  recover  the  price  of 
277  tons  of  coal  amounting  to  $1,108,  furnished  by  the  libelant  onboard 
the  steam-ship  Norman,  at  the  port  of  New  York.  The  steam-ship 
Norman  was  an  American  bnilt  vessel,  was  registered  at  New  York, 
and  was  owned  by  the  Philadelphia  &  Boston  Steam-ship  Company. 
By  a  charter-party  dated  November  6, 1878,  the  agents  of  the,  owners 
chartered  the  vessel  to  Murray,  Ferris  &  Co.,  of  New  York,  for  a 
voyage  from  New  York  to  Nassau,  and  the  south  side  of  Cuba,  and 
back.  It  was  stipulated  in  said  charter-party  that  the  vessel  should 
be  placed  "under  foreign  register;"  that  she  should  be  "at  the  sole 
nse  and  disposal"  of  the  charterers  during  the  voyage ;  and  that  they 
should  pay  the  expenses  of  victualing,  manning,  coaling,  oiling,  and 
running  the  ship  during  the  continuance  of  the  charter.  Possession 
of  the  vessel  was  duly  delivered  to  the  charterers  at  New  York,  and 
npon  their  order  the  coal  in  question  was  furnished  and  delivered  to 
the  vessel  at  the  port  of  departure,  and  neither  the  master  nor  engi- 
neer had  any  connection  with  the  purchase.  Under  the  circumstances, 
has  the  libelant  a  lien  upon  the  vessel  for  the  price  of,  the  coal  fur- 
nished ? 

Conceding  that,  by  reason  of  her  "foreign  registry,"  the  vessel  is  to 
be  treated  as  in  a  foreign  port,  still  the  liability  sought  to  be  imposed 
npon  her  was  not  created  by  the  engagement  or  act  of  any  person 
authorized  to  bind  her  in  this  mode.  This  is  essential  to  the  efficacy 
of  a  maritime  lien  for  supplies  furnished.  "It  is  only  the  contracts 
which  the  master  enters  into  in  his  character  of  master  that  specifically 

'Bcported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelpbia  bar. 


Digitized  by 


Google 


584  FEDEBAL  BEFQBXEB. 

bind  the  ship,  or  affect  it  in  the  way  of  lien  or  privilege."  Conk. 
Adm.  73,  78,  80;  The  St.  i/tgo  deCtdxt/Q  Wheat.  417. 

But  Murray,  Ferris  &  Co.  were  residents  of  New  York,  at  which  port 
the  vessel  wAe  lying  when  the  coal  was  f brhished,  and  th'ey  furnished 
it  directly,  without  the  intervention  of  the  official  representative  of 
the  vessel.  They  were  owners  pro  hac  vice,  because  they  had  pos- 
session of  the  vessel,  and  she  was  at  their  "sole  dispoeal"  until  the 
end  of  the  charter.  These  facts  repel  the  implication  that  the  coal 
was  furnished  upon  the  credit  of  the  vessel,  but  warrant  the  infer- 
ence that  it  was  furnished  upon  the  personal  credit  of  the  charterers 
and  ostensible  owners.  At  least  they  were  sufficient  to  put  the  libel- 
ant upon  inquiry  as  to  the  actual  relations  of  Murray,  Ferris  &  Co. 
to  the  vessel,  and  their  obligations  under  the  charter-party;  and  this 
must  have  resulted  in  the  knowledge  that  the  act  of  the  charterers 
could  not,  under  the  circumstances,  impose  a  lien  upon  the  vessel. 
Beinecke  v.  The  Secret,  3  Fed,  Rep.  665;  Coal  Co.  v.  The  Secret,  Id. 
665 ;  S.  G.  16  Fed.  Bep.  480;  and  SUphenson  t.  The  Francis,  21  Fed. 
Rep.  715. 

The  libel  is  dismissed,  with  costs. 


The  Abbroorn. 
(CKreuU  Court,  JD.  Oregon.    August  23, 1886.) 

PniOTS— OoiitTMBiA  River— RroHT  of  Master  to  Choosb  PrLOT. 

The  Columbia  river  is  the  boundary  between  two  states,  Oregon  and  Wash- 
ington, within  the  purpose  and  si)irit  of  section  4236  of  the  Revised  Statutes; 
and  therefore  the  state  of  Oregon  cannot  require  a  vessel  bonnd  in  or  out  of 
said  river  to  take  an  Oregon  pilot,  or  pay  him  half  or  any  pilotage,  if  the 
master  thereof  prefers  to  and  does  take  a  Washington  pilot.  Ttu  Abercom, 
26  Fed.  Rep.  877,  affirmed. 

Appeal  in  Admiralty.     Suit  for  half  pilotage. 
Raleigh  Stott',  for  libelant. 
Henry  Aoh,  for  respondent. 

Sawickr,  J.  I  think  the  view  taken  by  the  district  judge  is  cor- 
rect. I  cannot  add  anything  of  importance  to  the  observations  made 
by  him  at  the  hearing  below.  In  the  language  of  the  syllabus  of  the 
case,  as  reported  in  26  Fed.  Rep.  877,  it  was  there  held  that  "the 
Columbia  river  is  the  boundary  between  two  states, — Oregon  and 
Washington, — within  the  purpose  and  spirit  of  section  4236  of  the 
Revised  Statutes;  and  therefore  the  state  of  Oregon  cannot  reqnire  a 
vessel  bound  in  or  out  of  said  river  to  take  an  Oregon  pilot,  or  pay 
him  half  or  any  pilotage,  if  the  master  thereof  prefers  to  and  does 
take  a  Washington  pilot." 

For  the  reasons  given  in  the  opinion  of  the  district  judge,  the  decree 
must  be  affirmed ;  and  it  is  so  ordered. 
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OSBORNB  V.  CiTT   OP   DbTBOIT. 
(On-euii  Court,  B.  D.  Michigan.    Januaiy  11, 1886.) 

1.  CoTTRTB — Bulbs  of  Pkactiob  in  United  States  Oottbtb. 

Section  914  of  the  Revised  Statutes,  adopting  the  practice  of  the  Mreral 
states,  should  be  construed  in  connection  with  section  918,  authorizing  the 
federal  courts  to  adopt  rules  of  their  own. 
8.  Same— Cali.ino  Case  foh  Hearing. 

Hence,  where  there  was  no  state  statute  nor  rule  of  court  prescribing  the 
time  when  an  issue  of  law  could  be  called  up  for  hearing,  it  was  held  that  a 
rule  of  the  circuit  court,  authorizing  it  to  be  called  up  upon  five  days'  notice, 
was  valid,  notwithstanding  the  practice  in  the  state  courts  did  not  permit  it 
to  be  heard  until  the  next  term. 

On  Motion  to  Postpone  Argument  of  Demurrer. 
Henry  M.  Duffield,  for  the  motion. 
F.  H,  Catifield,  contra. 

Bbown,  3.  A  demurrer  was  filed  to  the  declaration  in  this  case, 
and  was  brought  up  on  five  days'  notice,  under  rule  31  of  this  court, 
which  provides  that  notices  of  trials  of  all  civil  issues  of  fact  shall  be 
served  at  least  14  days  before  the  first  day  of  the  term  at  which  the  trial 
is  intended  to  be  had;  but  that  issues  of  law  may  be  brought  on  at  any 
time  upon  five  days'  notice.  It  is  claimed  that  this  rule  is  inopera- 
tive in  view  of  the  act  of  June,  1872,  (Rev.  St.  §  914,)  requiring  the 
practice  of  the  circuit  courts  to  conform  to  that  of  the  state  courts, 
and  that  the  demurrer  must  stand  for  hearing  at  the  next  term.  The 
question  is  as  to  whether  the  state  practice  shall  regulate  the  prac- 
tice of  this  court  in  this  particular,  or  whether  we  are  at  liberty  to 
adopt  a  practice  of  our  own.  There  is  no  law  or  statute  of  the  state 
upon  this  subject,  nor  is  there  any  rule  of  court  with  regard  to  the 
time  when  a  demurrer  shall  be  brought  on  for  hearing.  The  only 
intimation  we  find  upon  the  subject  with  regard  to  the  practice  in 
this  state  is  contained  in  1  Green,  Pr.  233,  wherein  it  is  said  that 
"at  the  next  term  after  an  issue  of  law  is  formed,  the  cause  is  placed 
upon  the  calendar  by  the  clerk,  under  the  head  of  '  Issues  of  Law,' 
to  be  taken  up  for  argument  in  its  proper  order."  In  Burrill,  Pr. 
201,  it  is  said  that  "it  becomes  the  duty  of  the  attorney  for  the  party 
demurring  to  bring  on  the  issue  for  argument  at  the  earliest  calendar 
term  after  issue  joined." 

Now,  the  question  is  whether,  in  view  of  this  rather  indefinite  prac- 
tice of  the  state  courts,  we  have  not  the  power  to  adopt  a  rule  upon 
the  subject.  Section  914  provides  that  the  practice  in  the  circuit 
courts  shall  conform  "as  near  as  may  be"  to  the  practice  of  the  state 
courts.  Section  918,  however,  which  is  a  part  of  the  Revised  Stat- 
utes, and  which  we  think  is  to  be  read  in  connection  with  the  above 
section,  provides  that  the  several  circuit  courts  may  from  time  to 
time  make  such  rules  or  orders  as  they  may  deem  necessary  or  con- 
v.28F.no.7— 25 
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venient  for  the  advanoement  of  justice  and  the  preTention  of  delays. 
Now,  as  these  two  sections  are  found  in  the  same  act,  it  seems  en- 
tirely clear  that  section  914  was  not  intended  to  abolish  the  power 
of  the  circuit  courts  to  make  rales  of  procedure  in  cases  where  there 
are  no  rules  prescribed  by  the  state  courts.  In  the  case  of  Ricard  v. 
Inhabitants  of  New  Providence,  5  Fed.  Rep.  433,  cited  by  the  defend- 
ant here,  the  court  required  the  practice  to  conform  to  a  statute,  or 
practice  act  of  the  state.  Not  only  was  the  state  practice  fixed  by 
law,  but  there  was  evidently  no  rule  of  practice  of  the  federal  court 
upon  the  subject,  and  it  was  very  properly  held  that  the  practice  act, 
which  indicated  the  time  within  which  the  plaintiff  was  required  to 
file  his  declaration,  must  control. 

In  Republic  Ins.  Co,  v.  Willi  ims,  3  Biss.  870,  it  was  held  that  the 
act  of  June,  1872,  abrogated  the  rules  of  the  circuit  court  in  Wiscon- 
sin in  common-law  cases  so  far  as  they  were  inconsistent  with  the 
state  practice.  This  case  was  decided  in  November,  1872,  immedi- 
ately after  the  act  of  June,  1872,  was  passed,  and  before  the  Be- 
vised  Statutes  were  adopted.  Perhaps,  in  view  of  the  later  act,  the 
general  language  used  in  this  opinion  may  admit  of  some  qualifica- 
tion, particularly  where  the  state  practice  is  not  fixed  by  any  definite 
rule  or  statute.  We  think  it  was  the  intention  of  congress,  in  adopt- 
ing the  Revised  Statutes,  to  preserve  the  power  of  the  circuit  courts 
to  make  rules  where  the  state  statute  is  silent. 

A  case  still  nearer  in  point  is  that  of  Rosenbach  y.  Dreyfiiss,  2  Fed. 
Bep.  23,  in  which  it  was  held  by  Judge  Cuoate  that  the  time  within 
which  a  demurrer  should  be  noticed  for  hearing  having  been  pre- 
scribed by  the  New  York  Code,  the  provision  was  obligatory  upon  the 
federal  courts.  As  the  time  was  definitely  fixed  by  the  statute,  we 
see  no  objection  to  the  ruling.  On  the  other  hand,  it  is  settled  by  a 
great  number  of  cases  that  the  object  of  the  act  of  1872  was  to  adopt 
the  Code  practice,  which  had  become  so  general  in  the  different  states; 
that  the  conformity  required  was  only  as  near  as  might  be  convenient ; 
that  it  did  not  extend  to  the  conduct  of  the  judges  upon  the  bench, 
nor  to  statutes  allowing  instructions  only  as  to'  the  law  of  the  case, 
and  requiring  such  instructions  to  be  in  writing,  (Nttdd  v.  Burrows, 
91  U.  S.  426 ;)  nor  to  a  requirement  that  the  court  shall  instruct 
the  jury  to  find  specially  upon  particular  questions  of  fact,  (Indian' 
apolis  R.  Co.  V.  Horst,  93  U.  S.  291;)  nor  to  disturb  the  settled  law 
of  the  federal  courts  with  respect  to  granting  or  refusing  new  trials, 
{Newcomb  v.  Wood,  97  D.  8.  581;)  nor  to  the  means  of  enforcing  or 
revising  a  decision  once  made,  (f7.  S.  v.  Train,  12  Fed.  Rep.  852.) 

In  Erstein  v.  Rothschild,  22  Fed.  Rep.  61,  Mr.°  Justice  Matthews 
held  that  where  a  writ  of  attachment  had  been  issued  in  a  suit  in  the 
federal  court  upon  a  defective  affidavit,  that  the  court  might  allow 
such  affidavit  to  be  amended,  although  under  the  state  practice  it 
could  not  be  done.  The  learned  justice  held  in  that  case  that  the  act 
of  congress  did  not  require  the  adoption  with  the  local  statutes  of  the 
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local  interpretation  whicb  may  have. been  pat  upon  them,  and  that 
it  oould  not  be  supposed  that  it  was  the  intention  of  congress  to  place 
the  conrta  of  the  United  States,  in  reference  to  their  own  practice  and 
procedure,  upon  the  footing  merely  of  subordinate  state  courts,  re- 
quired to  look  from  time  to  time  to  the  supreme  court  of  the  state  for 
authoritative  rules  for  their  guidance  in  those  details.  The  opinion 
was  a  very  elaborate  one,  and  the  learned  justice  held  that  we  were  not 
in  all  cases  bound  by  the  state  practice,  but  were  bound  to  conform  to 
that  practice  "as  near  as  may  be;"  that  we  had  a  certain  amount  of 
discretion,  and  might  consult  the  convenience  of  the  court. 

In  conclusion,  we  are  clearly  of  the  opinion  that  where  there  is  no 
state  statute  on  the  subject,  and  no  rule  of  court,  it  is  within  the 
power  of  this  court  to  adopt  a  rule  providing  that  issues  of  law  may 
be  heard  within  five  days,  and  that  the  parties  are  not  compelled  to 
wait  until  the  next  term  of  court.  We  therefore  hold  that  the  objec- 
tion is  not  well  taken,  and  that  the  demurrer  may  be  argued  at  this 
term. 


\ 


MraEB  V.  Markham.     (Two  Gases.) 

(Oireuit  Oourt,  E,  D.  Wkconsin,    August  9, 1886.) 
1.  Writ  a»d  Peocbss— Exemption  from  Skevice— Member  of  CoxaRESs— 

BBCTION  6  OF  ARTICLB    1    OF    CONSTITDTION    OF    THE    UKITBD    STATES    COS- 
ST&UED. 

Under  section  6  of  article  1  of  the  conatitution  of  the  United  States  a  member 
of  the  house  of  congress  is  entitled  to  exemption  from  service  of  process,  al- 
though not  accompanied  with  arrest  of  the  person,  while  on  his  way  to  attenl 
a  session  of  congress. 
8.  Same— Limitations  of  Exemption  Accobded  Members  of  Conqiiess. 

The  privilege  of  a  member  of  congress  of  exemption  from  arrest  while  go- 
ing to  attend  a  session  of  congress  is  limited  to  a  reasonable  time;  it  is  not 
strictly  conflned  to  the  exact  number  of  days  required  for  the  journey,  nor 
will  it  be  forfeited  for  a  slight  deviation  from  the  route  which  is  most  direct. 
8.  Removal  of  Cause — Motion  to  Set  Aside  a  Service  of  Summons. 

Where  a  defendant  appears  specially  in  the  state  court,  both  in  his  motion  to 
set  Hslde  a  service  of  summons  and  in  his  application  for  the  removal  of  the 
case  to  the  United  States  court,  and  the  motion  in  the  state  court  is  denied 
without  prejudice  to  a  renevral  of  the  same,  the  defendant  has  not  waived 
his  privilege,  and  can  assert  it  in  the  United  States  circuit  court  with  the  same 
force  and  effect  as  if  the  suit  had  been  brought  and  the  motion  mude  there 
in  the  first  instance. 

These  were  two  suits  begun  in  the  state  oourt,  and  removed  to  this 
court.  The  summons  in  each  case  was  served  on  the  defendant  per- 
sonally at  Milwaukee  on  the  twenty-eighth  day  of  October,  1885.  Be- 
fore the  removal  of  the  cases  to  this  court  the  defendant  appeared 
specially  therein,  and  moved  to  set  aside  the  service  of  the  summons 
in  each  action  on  the  ground  that  he  was  a  member  of  congress,  and 
at  the  time  of  such  service  was  on  his  way  from  his  residence  in  Call- 
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fornia  to  Washington  for  tbe  purpose  of  attending  tbe  next  ensuing 
session  of  congress.  Tbe  motion  was  overruled  by  the  state  court, 
but  without  prejudice  to  the  right  of  tbe  defendant  to  renew  tbe  motion 
in  that  or  any  any  other  court  in  wbicb  tbe  cases  should  be  thereafter 
pending.  Thereupon  the  defendant,  thereafter  appearing  in  tbe  cases 
for  the  purpose  only  of  removing  the  same  to  this  court,  Hied  petitions 
in  each  suit  for  tbe  removal  of  tbe  same  under  tbe  act  of  1875,  and 
the  cases  were  duly  removed.  A  new  motioh  was  tben  made  in  be- 
half of  tbe  defendant  to  quash  the  service  of  tbe  summons  in  each 
action,  upon  the  same  ground  as  that  upon  which  a  similar  motion 
was  made  in  tho  state  court ;  which  motion  was  opposed  and  argued. 

Affidavits  filed  in  the  cases  in  support  of  tbe  motion  showed  that 
at  tbe  time  of  tbe  service  of  process,  and  for  a  considerable  time  prior 
thereto,  tbe  defendant  was  a  member  of  tbe  congress  of  the  United 
States,  having  been  duly  elected  thereto  as  a  representative  from  tbe 
Sixth  congressional  district  of  the  state  of  California,  and  that  he  is 
a  resident  of  tbe  county  of  Los  Angeles  in  that  state.  He  alleged 
that  at  the  time  of  the  service  of  process  upon  him  be  was  on  his 
way  to  the  city  of  Washington  for  tbe  purpose  of  attending  a  session 
of  the  bouse  of  representatives,  as  a  member  fliereof  from  the  Sixth 
congressional  district  of  California,  and  was  at  the  time  of  such 
service, 'temporarily  in  the  city. of  Milwaukee.  He  further  stated, 
in  bis  affidavit,  that  he  left  Los  Angeles  accompanied  by  bis  wife 
and  four  children,  intending  to  proceed  to  Washington  and-  there 
secure  a  suitable  place  of  residence  for  himself  and  family  during  tbe 
session,  and  in  time  to  arrange  for  and  settle  bis  family  and  house- 
hold affairs  there,  prior  to  the  date  of  the  commencement  of  the  ses- 
sion ;  that  during  his  journey  several  of  his  children  were  ill,  and  by 
reason  thereof  he  was  obliged  to  stop  at  several  places  on  his  way  to 
Washington ;  and  further,  that  by  reason  of  such  illness  be  was  being 
detained  in  Milwaukee  at  the  residence  of  bis  brother  at  tbe  time  of 
the  service  of  summons  in  said  actions.  H»  further  states  in  his 
affidavit  that  he  started  from  his  residence  in  Los  Angeles  county  to 
attend  the  session  of  congress  only  a  reasonable  length  of  time  before 
tbe  commencement  of  tbe  session,  and  such  as  he  considered  proper 
and  necessary  under  all  the  circumstances  connected  with  the  proper 
discharge  of  his  duties  as  a  representative  in  congress,  and  was  pro- 
ceeding on  his  way  to  attend  the  session  without  any  unreasonable 
or  unnecessary  delay. 

Tbe  affidavit  of  George  C.  Markham,  brother  of  tbe  defendant, 
stated  that  on  tbe  twenty-eighth  day  of  October,  1885,  when  tbe 
summons  was  served,  the  defendant,  with  bis  wife  and  children,  was 
stopping  with  bim,  and  that  at  that  time,  and  for  some  time  prior 
thereto,  tbe  defendant's  children  were  ill,  and  that  by  reason  thereof 
the  defendant  was  detained  in  Milwaukee  on  bis  way  to  tbe  city  of 
Washington  with  bis  family  for  tbe  purpose  of  attending  a  session  of 
tbe  congress  of  tbe  United  States. 
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It  was  also  shown  by  affidavit  that  the  usual  time  required  to  go 
from  Milwaukee  to  Wasbington  does  not  exceed  two  days;  that  the 
time  required  to  come  from  Pasadena,  the  residence  of  the  defend- 
ant in  Los  Angeles  county,  California,  to  Milwaukee,  does  not  exceed 
six  days;  and  that  the  time  required  to  travel  between  Pasadena 
and  Washington  does  not  exceed  11  days. 

An  affidavit  made  by  the  plaintiff  stated  that  for  10  years  prior  to 
1878  or  1879  the  defendant  was  a  resident  of  Milwaukee;  that  in  one 
of  the  years  named  he  changed  his  place  of  residence  to  the  state  of 
California ;  that  prior  to  the  service  of  the  summons  upon  him  in 
these  cases  congress  had  not  been  in  session  sinoe  March  4,  1885, 
and  that  the  next  session  did  not  convene  nntil  December  7,  1885; 
that  at  the  time  of  the  service  of  the  summons  the  defendant  bad 
more  than  abundant  time  to  return  from  Milwaukee  to  his  residence 
in  California,  and,  after  remaining  there  over  two  weeks,  to  start 
therefrom  and  arrive  at  Washington  three  weeks  before  the  meeting 
of  congress ;  that  for  at  least  seven  days  before  the  service  of  the 
summons,  and  until  November  2,  1885,  he  was  in  Milwaukee  visiting 
his  friends  and  relatives,  and,  as  the  deponent  was  informed  and  be- 
lieved, had  spent  some  time  in  October  hunting  deer  in  the  northern 
woods  of  this  state;  that  the  direct  route  from  the  defendant's  resi- 
dence in  California  to  Washington  does  not  include  the  city  of  Mil- 
waukee. And  it  was  alleged,  upon  information  and  belief,  that  at  the 
time  of  the  service  of  process  upon  the  defendant,  and  for  some  time 
thereafter,  he  was  traveling  about  and  visiting  sundry  places  before 
going  to  Washington  to  attend  the  session  of  congress;  and  that  when 
he  left  Los  Angeles  with  his  family  he  did  not  intend  to  go  direct 
to  Washington,  but  intended  to  stop  on  his  way  at  Milwaukee,  to 
visit  friends  and  relatives  at  that  place. 

Supplemental  affidavits  were  filed  after  the  argument  of  the  mo- 
tions. An  affidavit  of  the  defendant  stated  that  when  he  left  Cali- 
fornia with  his  family,  his  family  physician  deemed  it  hazardous  on 
account  of  the  tender  years  of  the  children  to  go  from  California  to 
Washington  without  change  and  rest,  and  therefore  advised  stop- 
ping in  Kansas  and  Wisconsin  until  about  the  first  of  November.  He 
stated  farther  that  the  shortest  time  for  traveling  from  Pasadena  to 
Washington  is  six  days  and  six  nights,  and  that  owing  to  his  own  im- 
paired health  it  was  necessary  for  him  to  take  every  precaution  to 
prevent  sickness ;  that  he  remained  in  Topeka,  Kansas,  two  days, 
leaving  his  wife  and  children  with  a  relative  there  while  he  proceeded 
to  Chicago,  and,  remaining  there  one  day,  he  reached  Milwaukee  Oc- 
tober 9th ;  that  the  following  day  he  went  to  the  hunting  camp  of 
his  brother  in  the  northern  part  of  the  state,  intending  to  remain 
there  nntil  his  family  reached  Chicago;  that,  owing  to  sickness  and 
delay,  his  family  did  not  reach  Chicago  till  about  October  2l8t,  when 
be  met  them  there,  and  on  the  following  day  took  them  to  the  resir 
dence  of  his  brother  in  Milwaukee;  that  his  two  youngest  children 
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were  seriously  ill,  and  remained  so  for  several  days,  and  that  as  soon 
as  they  recovered,  and  on  November  2d,  he  and  bis  family  proceeded 
to  Washington,  where  it  was  necessary  for  him  to  be  at  the  earliest 
moment  to  get  his  family  settled,  and  prepare  for  the  work  of  the 
coming  session. 

The  affidavits  of  B.  B.  Brown,  a  practicing  physician  in  Milwan- 
kee,  stated  in  substance  that  he  attended  the  family  of  the  defendant 
professionally  on  the  twenty-ninth,  thirtieth,  and  thirty-first  days  of 
October,  1885;  that  two  of  the  children  were  ill;  that  he  was  in- 
formed that  they  had  been  ill  for  several  days;  and  he  states  that 
when  he  visited  them  they  were  too  ill  to  travel,  and  ought  not  to 
have  traveled  in  the  condition  they  were  in ;  that  he  advised  the  de- 
fendant not  to  leave  Milwaukee  until  they  were  in  hetter  health;  fur- 
ther, that  the  illness  of  said  children  did  not  appear  to  be  serious, 
and  that  when  he  made  his  last  visit  he  advised  the  defendant  that 
in  a  few  days  the  children  would  probably  be  well  enough  to  proceed 
to  Washington  without  material  injury  to  their  health. 

The  plaintiff  also  made  a  farther  affidavit  in  which  he  stated  that 
he  met  the  defendant  in  Milwaukee  on  the  twenty-seventh  day  of  Oc- 
tober, 1885,  and  that  the  defendant  made  certain  statements  to  him 
in  relation  to  the  health  of  his  family,  and  also  that  be  bad  been  vis- 
iting and  hunting  with  bis  brother  a  week  or  10  days  in  northern 
Wisconsin.  It  was  also  alleged  in  the  affidavit  that  on  the  twenty- 
sixth  and  twenty-seventh  of  October  the  defendant  and  bis  wife  were 
visiting  stores  and  shops  in  Milwaukee. 

Wells,  Brlgham  dk  Upham,  for  plaintiff.  {Jamet  O.  Jenkins,  of 
counsel.)  ' 

Markham  d  Noyes,  for  defendant. 

DvKB,  J.  Upon  the  presentation  of  facts  thus  made,  the  question 
to  be  decided  is,  was  the  defendant  exempt  from  the  service  of  civil 
process  on  him  at  the  time  the  summons  in  each  of  these  actions 
was  served?  Two  propositions  are  involved  in  the  consideration  of 
this  question :  First,  does  the  privilege  from  arrest  specified  in  sec- 
tion 6,  article  1,  of  the  constitution  of  the  United  States  include  a 
privilege  from  the  service  of  civil  process?  Second,  if  it  does,  to 
what  extent  in  period  of  time,  with  reference  to  going  to  and  return- 
ing from  the  discharge  of  public  duty,  may  the  privilege  be  invoked? 

1.  Section  6,  art.  1,  of  the  constitution  of  the  United  States  pro- 
vides that  representatives  "shall,  in  all  cases,  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during  their  at- 
tendance at  the  session  of  their  respective  houses,  and  in  going  to 
and  returning  from  the  same." 

In  Juneau  IBank  v.  McSpedan,  5  Biss.  64,  it  was  held  that  a  non- 
resident defendant,  coming  within  a  state  for  the  purpose  of  defend- 
ing bis  suit,  cannot  be  legally  served  with  process  in  another  suit ; 
and  Judge  MilIiBb,  in  the  opinion,  says:  "In  England  the  privilega 
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from  arrest  bas  always  been  construed  to  inclnde  tbe  service  of  a 
sammons.     So  in  this  country  from  an  early  period." 

In  Atchison  v.  MorrU,  11  Bias.  191,  S.  C.  U  Fed.  Rep.  683,  Jndge 
Dbcmmond,  on  a  review  of  tbe  cases,  held,  in  accordance  with  the 
rule  established  in  New  York  and  Pennsylvania,  that  as  to  a  witness 
the  privilege  extends  to  freedom  from  the  service  of  civil  process,  and 
is  not  to  be  limited,  as  is  held  in  some  cases  cited  in  the  opinion,  to 
freedom  from  arrest.  It  is  observed  by  Judge  Dbtjmmond,  in  deciding 
the  question  before  bim,  that  in  the  federal  courts  the  weight  of  au- 
thority seems  to  be  in  favor  of  a  more  liberal  view  of  the  subject  than 
is  taken  in  some  of  the  state  courts.  See,  also,  U.  S.  v.  Bridgman,  9 
Biss.  221 ;  Brooks  v.  Farwell,  4  Fed.  Rep.  166. 

In  Gyer's  Lessee  v.  Irwin,  4  Dall.  107,  decided  in  1790,  it  was  held 
that  "a  member  of  the  general  assembly  is  undoubtedly  privileged 
from  arrest,  summons,  citation,  or  other  civil  process  during  his  at- 
tendance  on  the  public  business  confided  to  him." 

In  Bolton  v.  Martin,  1  Dall.  817,  it  was  adjudged  that  a  member 
of  the  state  convention,  which  assembled  in  Philadelphia  to  consider 
the  constitution  of  the  United  States,  was  privileged  from  the  service 
of  a  summons  or  arrest  during  tbe  session,  and  for  a  reasonable  time 
before  and  after  it.  This  decision  was  before  the  ratification  of  the 
constitution  proposed  for  the  government  of  the  United  States  by  the 
federal  convention.  The  opinion  of  the  court  reviews  the  old  law  on 
the  subject,  and  it  is  there  said  that  "upon  an  attentive  perusal  of 
the  statute  of  12  <k  13  Wm.  III.,  no  other  authority  will  be  wanting 
to  show  what  the  law  was  upon  this  subject  before  the  passing  of 
that  act.  From  the  whole  frame  of  that  statute  it  appears  clearly  to 
be  the  sense  of  the  legislature  that  before  that  time  members  of  par- 
liament were  privileged  from  arrests  and  from  being  served  with  any 
process  out  of  the  courts  of  law,  not  only  during  the  sitting  of  par- 
liament, but  during  the  recess,  within  the  time  of  privilege,  which 
was  a  reasonable  time  eundo  and  redeundo."  In  the  same  case  the 
court,  referring  to  a  citation  from  Blackstone's  Commentaries,  165,  to 
the  effect  that  a  member  of  parliament  might  be  sued  for  his  debts 
though  not  arrested,  during  the  sitting  of  parliament,  says: 

"This  win  appear  to  be  expressly  confined  to  actions  at  the  suit  of  the  king 
under  a  particular  provision  in  the  statute  of  WiJIiam  III.,  and  by  the  strong- 
est Implication  shows  that  it  conld  not  be  done  at  the  suit  of  a  private  per- 
son." 

Reference  is  then  made  to  another  passage  from  Blackstone,  where 
he  says : 

"Neither  can  any  member  of  either  bouse  be  arrtsted  or  taken  Into  custody, 
nor  served  with  any  process  qf  the  courts  of  low,  •  •  •  without  a  breach 
of  the  privilege  of  parliament. " 

.  In  a  note  to  this  case  it  is  said  that — 

"In  the  case  of  V.  S.  v.  Bdme,  9  Serg.  &  B.  147,  the  court  said  that  the 
privilege  of  protection  'has  extended  itself  in  process  of  time  to  evety  case 
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^here  the  ati«ndanc»  was  a  duty  in  conducting  any  proceedings  of  a  JttdietaZ 
nature;'  and  the  case  in  the  t«xt  shows  that  the  privilege  extends  to  protect 
all  persons  engaged  in  public  business  of  a  legislative  character  from  the 
service  of  a  summons  as  w*ell  as  from  arrest.  To  the  same  effect  (in  the  case 
of  suitors)  is  Miles  v.  McCullough,  1  Bin.  77." 

In  Parker  v.  Hotchkiss,  j  Wall.  Jr.  269,  it  was  held  that  a  saitor 
in  CQurt  residing  without  the  circuit  is  privileged  from  the  service  of 
a  summons;  overruling  the  case  of  Blight's  Ex'r  v.  Fisher,  decided 
by  Judge  Washington  in  1809,  (1  Pet.  G.  G.  41,)  in  which  this 
privilege  was  limited  to  exemption  from  arrest.  Parker  v.  Hotchkiss 
was  decided  by  Judge  Kane,  whose  opinion  was  concurred  in  by  Mr. 
Justice  Gbibb  and  Ghief  Justice  Tambt. 

In  Gentry  v.  Griffith,  27  Tex.  461,  it  .was  decided  that  members  of 
the  legislature  are  not  privileged  against  service  of  citation  in  civil 
suits  by  virtue  of  the  provision  in  the  constitution  of  the  state  grant* 
ing  an  immunity  from  arrest  to  such  members  during  the  session  of 
the  legislature,  and  while  going  to  and  returning  from  the  same. 

In  Case  v.  Rorabacher,  15  Mich.  537,  it  was  held  that  there  is  no 
general  exemption  from  the  service  of  process  without  arrest,  merely 
because  a  party  is  attending  court  awaiting  the  trial  of  a  case.  This 
case  appears  to  be  in  antagonism  to  Juneau  Bank  t.  McSpedan, 
Brooks  v.  Farwell,  and  Parker  v.  Hotchkiss,  nbi  supra,  and  to  Larned 
V.  Griffin,  12  Fed.  iiep.  590,  which  is  an  instructive  case  in  its  colla* 
tion  of  the  authorities. 

In  Doty  V.  Strong,  1  Pin.  84,  the  question  was  whether  the  privi- 
lege from  arrest  guarantied  by  the  constitution  of  the  United  States 
to  members  of  congress  extended  to  delegates  from  the  territories ; 
and  if  so,  whether  it  was  not  only  a  privilege  from  arrest,  but  also 
from  trial.  The  affirmative  of  both  of  these  propositions  was  there 
adjudged,  and  the  court,  speaking  by  Mr.  Justice  Milleb,  in  passing 
upon  the  questions,, uses  this  language: 

"In  order  to  render  this  provision  [meaning  section  6  of  article  1  of  the 
constitution  of  the  United  States]  available  to  the  extent  of  its  necessitv,  it 
will  not  do  to  construe  the  words  '  privilege  from  arrest'  in  a  confined  or  lit- 
eral sense.  A  liberal  construction  must  be  given  to  these  words  upon  prin- 
ciple and  reason.  It  is  just  as  necessary  for  the  protection  of  the  rights  of 
the  people  that  their  representative  should  be  relieved  from  absenting  him- 
self from  his  public  duties  during  the  session  of  congress  for  the  purpose  of 
defending  his  private  suits  in  court,  as  to  be  exempt  from  imprisonment  on 
execution.  If  the  people  elect  an  indebted  person  to  represent  them,  this  con- 
struction of  the  constitution  must  also  be  made  to  protect  his  rights  and  in- 
terests, although  it  may  operate  to  the  prejudice  of  his  creditors;  but  the 
claims  of  the  people  upon  his  pei'sonal  attendance  are  paramount  to  those  of 
individuals,  and  they  must  submit." 

In  Anderson  v.  Rountree,  1  Pin.  115,  the  subject  was  more  thor- 
oughly reviewed  and  considered,  reference  upon  the  question  of  priv- 
ilege being  made  to  5  Bac.  Abr.  CIS,  Tidd,  Pr.  257,  and  1  Dnnl.  Pr. 
92,  and  to  the  principal  adjudged  oases  then  extant,  and  it  was  held 
that  the  privilege  from  arrest  secured  to  members  of  the  legislative 
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assembly  not  only  exempted  their  persons  from  actoal  arrest,  bat,  also 
from  suit  or  any  oiyil  process  which  might  interfere  with  their  pablie 
duties  during  the  continuance  of  their  privilege. 

Thus  it  will  be  seen  that  the  decisions  are  not  entirely  harmonious 
upon  the  question  of  the  extent  of  the  privilege  in  question ;  but  it 
has  been  the  law  in  this  jurisdiction  from  territorial  times  that  the 
privilege  in  such  a  case  as  that  at  bar  extends  to  exemption  from 
civil  process,  with  or  without  actual  arrest;  and  in  the  absence  of 
more  authoritative  exposition  of  the  constitutional  provision  from  the 
supreme  court  of  the  United  States,  I  shall  hold  that  under  that  pro- 
vision, the  defendant,  as  a  member  of  the  congress  of  the  United  States, 
was  entitled  to  exemption  from  service  of  process  upon  him,  although 
it  was  not  accompanied  with  an  arrest  of  his  person,  provided  the 
privilege  was  in  force  at  the  time  of  such  service. 

2.  This  brings  us  to  the  second  proposition  involved,  namely :  Was 
the  defendant,  when  served  with  process,  "going  to"  the  capital  to  attend 
a  session  of  the  house  of  which  he  was  a  member,  within  the  mean- 
ing of  the  constitutional  provision?  No  Bxed  time  is  prescribed  by 
the  constitution  during  which,  before  and  after  the  close  of  the  ses- 
sion, the  privilege  in  question  shall  extend.  The  clause  is :  "During 
their  attendance  at  the  session  of  their  respective  houses,  and  in  go- 
ing to  and  returning  from  the  same."  It  would  be  a  superfluous 
task  to  go  into  all  the  old  law  on  this  subject  as  it  once  existed  in 
England,  when  members  of  parliament  were  allowed  prescribed  periods 
of  exemption  from  arrest,  before  and  after  sessions  of  parliament.  An 
exhaustive  review  of  the  law,  and  of  the  English  authorities,  may  be 
found  in  the  case  of  Hoppin  v.  Jenckes,  8  B.  I.  453,  and  nothing  can 
be  profitably  added  to  what  is  there  said  on  the  subject.  In  Cush- 
ing's  Law  and  Practice  of  Legislative  Assemblies,  at  section  582,  it 
is  said : 

"Id  the  federal  government,  and  in  many  states,  members  are  privileged 
while  going  and  returning  merely,  without  other  limitation  of  time.  Where 
the  duration  ot  the  privilege  is  thus  stated,  membei-s  are  entitled  to  a  reason- 
able, or  its  it  was  expressed  by  the  house  of  commons,  on  occasion,  a  conven- 
ient time  for  going  and  returning.  Thus  they  are  not  obliged  at  the  close  of 
the  session  to  set  out  immediately  on  their  return  home,  but  may  take  a  rea- 
sonable time  to  settle  their  private  affaire,  and  prepare  for  the  journey;  nor 
will  tlie  privilege  be  forfeited  by  reason  of  some  slight  deviation  from  the 
most  direct  road." 

The  Manual  of  Parliamentary  Practice,  published  by  authority  of 
the  hoase  of  representatives  in  1S60,  states  the  rule  thus: 

"The  time  necessary  for  going  to  and  returning  from  congress  not  being 
defined,  it  will  of  course  be  judged  of  in  every  particular  case  by  those  who 
will  have  to  decide  the  case.  While  privilege  was  understood  in  England  to 
extend,  as  it  does  here,  only  to  exemption  from. arrest,  eundo  morando  et 
redeundo,  the  bouse  of  commons  themselves  decided  that  a  convenient  time 
was  to  bo  understood.  1  Hats.  99-100.  Nor  is  the  law  so  strict  in  point  of 
time  as  to  require  the  party  to  set  out  immediately  on  his  return,  but  idlowa 
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him  time  to  settle  bia  private  affairs,  and  to  prepare  for  his  journey,  aod  does 
not  even  scan  hia  road  very  nicely,  nor  forfeit  his  protection  for  a  little  devia- 
tion from  that  which  is  most  direct,  some  necessity  perhaps  constraining  him 
to  do  it    Str.  986-987." 

Snch,  also,  is  in  sabstance  the  language  of  Judge  Stobt,  in  bis 
work  on  the  Constitution,  §  864.  As  a  result  of  the  autboritiea  that 
bear  on  the  question,  it  is  held,  in  Hoppin  t.  Jenckes,  supra,  that  the 
privilege  from  arrest  of  a  member  of  congress  is  limited  to  the  con- 
tinuance of  the  session,  and  to  a  reasonable  time  for  going  and  re- 
turning; and  this  is  now  the  law  in  this  country.  What  is  a  rea- 
sonable time  for  "going  to  and  returning"  from  the  seat  of  government 
must  depend  upon  circumstances,  and  may  be  difficult  to  determine. 
The  observations  of  Judge  Stobt,  that  the  law  does  not  scan  the  road 
which  the  member  may  take  in  his  journey  very  nicely,  nor  forfeit 
his  protection  for  a  slight  deviation  from  the  route  which  is  most  di- 
rect, nor,  it  may  be  added,  measure  with  precision  the  time  abso- 
lutely necessary  for  going  to  or  returning  from  the  capital,  furnish  a 
just  and  sensible  test  in  considering  the  question.  To  entitle  the  de- 
fendant to  the  privilege  here  invoked,  he  must  have  been  in  good 
faith  on  his  way  to  the  seat  of  government  to  enter  upon  the  discbarge 
of  his  public  duties;  that  must  have  been  the  primary  object  of  his 
journey.  He  must  have  left  his  residence  in  California  with  the  in- 
tent of  then  going  to  Washington  to  take  his  seat  in  the  congress  to 
which  he  was  elected,  and  the  time  taken  for  the  journey  must  have 
been  reasonable.  He  bad  a  right,  without  forfeiture  of  his  privilege, 
to  set  out  from  his  residence  at  such  time  before  the  session  should 
open  as  would  enable  him  conveniently  to  establish  his  quarters,  and 
settle  his  family  and  household  affairs  at  the  capital,  and  also,  I 
think,  to  enable  him  to  inform  himself  as  a  new  member  regarding 
pending  legislation,  so  that  he  might  enter  advisedly  upon  the  dis- 
charge of  his  duties.  A  slight  deviation  from  the  usual  route  for  rest, 
convenience,  or  because  of  family  sickness,  ought  not  to  cause  a  loss 
of  his  privilege,  if  such  deviation  was  but  an  incident  to  the  princi- 
pal journey.  Nor  ought  the  duration  of  the  privilege  to  be  strictly 
measured  by  the  exact  number  of  days,  with  the  present  facilities  for 
travel  required  for  a  journey  from  his  residence  in  California  to 
Washington.  At  the  same  time,  his  privilege  could  not  and  ought 
not  to  avail  him  if  the  deviation  was  equivalent  to  an  abandonment 
of  the  original  journey  for  purposes  of  pleasure  or  family  visiting. 
If,  when  he  left  his  home  in  California,  his  intention  was  to  make  a 
journey,  not  to  Washington  but  to  Milwaukee,  there  to  spend  an  in- 
definite time  visiting  relatives,  and  then  to  go  from  Milwaukee  to 
Washington  after  such  prearranged  delay  at  the  former  place  as 
would  still  enable  him  to  arrive  at  the  capital  in  reasonable  tipie  to 
enter  upon  his  public  duties,  so  that  it  might  be  fairly  said  that  the 
object  of  his  journey  at  the  time  be  set  out  upon  it  was  not  then  to 
go  to  the  capital,  but  elsewhere,  it  is  clear  that  while  in  Milwaukee 
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he  ooald  not  assert  the  oonstitutional  privilege  of  exemption  from  ar- 
rest or  service  of  prooess. 

Applying  these  principles  to  the  facts  as  here  presented,  I  am  of 
the  opinion  that  the  defendant  was  privileged  from  the  service  of  pro- 
cess npon  him  in  these  cases.  It  is  evident  that  when  he  set  out  with 
his  family  from  Pasadena,  his  intended  destination  w'as  Washington. 
The  primary  object  of  the  joarney  was  to  go  to  the  capital  to  prepare 
for  and  enter  npon  his  duties  as  a  member  of  congress.  He  had  a 
right  to  exercise  a  reasouable  ji\dgment  in  connection  with  the  settle- 
ment of  bis  family  in  Washington,  as  to  the  time  required  for  the  ac- 
complishment of  his  primary  purpose,  with  its  necessary  incidents. 
It  cannot  be  said  from  the  facts  shown  that  bis  destination  was  Mil- 
waukee. It  is  evident  that  the  health  of  his  family  to  a  large  extent 
controlled  his  movements.  Under  the  circumstances,  his  deviation 
from  the  direct  route  was  not  such  as  to  justify  an  inference  of  abandon- 
ment of  the  original  journey  or  its  primary  object.  His  privilege,  in 
view  of  all  the  facts  shown,  ought  not,  I  think,  to  be  adjudged  forfeited 
by  such  deviation,  nor  ought  the  court  to  measure  with  mathematical 
accuracy  the  days  and  hours  required  by  the  most  rapid  course  of 
transit  to  travel  from  Pasadena  to  Washington.  In  short,  the  de- 
fendant was  in  good  faith  on  his  way  to  the  seat  of  government  to 
enter  upon  his  public  duties  as  a  member  elect  of  the  forty-ninth  con- 
gress when  the  process  in  these  cases  was  served  upon  him.  His  de- 
viation to  Milwaukee  was  but  an  incident  in  the  journey,  and  seems 
to  have  been  occasioned  by  circumstances  which  made  the  deviation 
justifiable  if  not  absolutely  necessary.  He  was  therefore  entitled  to 
the'protection  of  his  privilege. 

The  defendant,  having  appeared  specially  in  the  state  court  both 
in  bis  motion  to  set  aside  the  service  of  the  summons  in  these  cases 
and  in  his  application  for  the  removal  of  the  cases  to  this  court,  and 
the  motion  made  in  the  state  court  having  been  denied  without  preju- 
dice to  a  renewal  of  the  same,  the  defendant  has  not  waived  his  priv- 
ilege, and  can  assert  it  here  with  the  same  force  and  effect  as  if  the 
suits  had  been  brought  and  the  motion  made  in  this  court  in  the  first 
instance.  Atchison  v.  Morrlt,  tupra;  Harkness  v.  Hyde,  98  U.  S. 
476;  Sanderson  v.  Ohio  Cent.  R.  d  C.  Co.,  61  Wis.  609;  S.  C.  21  N. 
W.  Eep,  818. 

Motion  to  set  aside  the  service  of  summons  granted. 
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Cahn  and  others  v.  Qung  Wah  Long  and  others. 
{OireuSt  Court,  2>.  Ca^omia.    August  17,  1886.) 

1.  CosTB— Dbposition— Whbn  Am-owablb— Rbt.  St.  §§  828,  824— VoiUKTABT 
Di.sMissAi.  OF  Suit. 

Where  a  suit  is  voluntarily  dismissed  by  the  complainant,  without  a  submis- 
sion or  hearing,  on  a  settlement  of  the  case  at  complainant's  costs,  with  con- 
sent of  the  defendant  and  the  attornoys  of  both  parties,  the  solicitor's  fees 
for  talcing  depositions  are  not  allowable,  under  Rev.  St.  §§  823,  824. 

8.  Samb— Spbcial  Agrebmbnt — SoucrroR's  Fees. 

Where  a  settlement  between  parties  to  a  suit  stipulated  that  the  complain- 
ants were  not  to  be  charged  with  the  defendant's  costs  or  ezpenaes,  and  the 
defendant's  attorney,  being  present,  did  not  object,  the  subsequent  filing  of 
a  cost  bill  against  said  complainants  for  defendant's  solicitor's  fees  is  a  vio- 
lation of  the  agreement. 

8.  Same— Clerk's  Febb— When  ChaboBAble. 

Clerk's  fees  are  a  proper  charge  under  a  decree  dismissing  a  case  at  com- 
plainant's costs. 

Appeal  from  Taxation  of  Costs. 
M.  A.  Wheaton,  for  plaintiffs. 
John  L,  Boone,  for  defendants. 
Before  Sawyeb,  circuit  judge. 

Sawter,  J.  The  item  of  $80,  solicitor's  docket  fees,  comes  clearly 
within  the  case  of  Mercartney  y:  Crittenden,  24  Fed.  Bep.  401,  and 
Wooster  v.  Handy,  23  Fed.  Bep.  49,  decided  by  Mr.  .Tastice  Blatch- 
^ORD  on  the  circuit,  therein  cited,  the  suit  having  been  voluntarily 
dismissed  by  complainant,  without  a  submission  or  hearing,  witfaxon- 
6ent  of  defeAdant  on  a  settlement  of  the  case.  Those  rulings  will  be 
adhered  to  in  this  court  till  overruled  by  the  supreme  court.  The 
item  must,  therefore,  be  rejected. 

The  suit  was  dismissed,  as  appears  by  the  final  decree,  on  motion 
of  M.  A.  Wheaton,  solicitor  for  complainant,  at  complainant's  costs: 
and  by  reference  to  the  order  for  a  decree  entered  in  the  minntes  of 
the  proceedings  of  the  court,  on  May  6,  1886,  in  pursuance  of  which 
the  final  decree  was  entered,  it  appears  that  the  case  was  ordered  to 
be  dismissed  at  complainant's  costs,  "on  motion  of  M.  A.  Whea- 
ton, Esq.,  solicitor  for  complainants ;  John  L.  Boone,  Esq.,  solicitor 
for  the  respondent,  being  present,  and  consenting  thereto."  Thus, 
the  case  appears  by  tbe  record  to  have  been  dismissed  before  coming 
to  a  hearing,  on  motion  of  complainant's  solicitor,  with  the  consent 
of  defendant's  solicitor.  There  having  been  no  hearing,  the  deposi- 
tions taken  were  not  introduced  in  evidence.  Tbe  solicitor's  fees  for 
taking  depositions  are  only  allowed  for  "each  deposition  taken,  and 
admitted  in  evidence."  Bev.  St.  §  824.  And  no  other  compensation 
than  provided  for  is  to  be  taxed.     Section  823. 

A  deposition  taken  might  be  suppressed  for  some  irragularity,  or 
a  deposition,  after  having  been  taken,  might  not  be  pat  in  evidence. 
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for  the  reason  that  it  may  have  become  nnnecessary,  or  not  being  of 
sufficient  importance  to  make  it  material,  or  for  some  other  cause, 
satisfactory  to  the  party  taking  it.  Where  the  deposition  is  not  pat 
in  evidence,  under  such  circumstances,  I  apprehend  that  the  solicitor 
causing  it  tb  be  taken  would  not  be  entitled  to  the  statutory  fee  for 
taking  it.  So,  if  for  any  other  sufficient  reason  the  deposition  taken 
is  not  admittted  in  evidence  by  the  court  upon  the  trial  of  a  case, 
it  seems  to  me  not  to  be  within  the  provisions  of  the  statute  allowing 
the  fee  to  the  party  taking  it,  such  fee  being  allowed  only  for  a  depo- 
sition,  "taken  and  admitted  in  evidence,  "in  a  cause."  The  deposi- 
tion in  this  case  was  not  in  fact  admitted,  or  used,  or  offered,  in  evi- 
dence; and  for  reasons  hereinafter  stated;  and  they  are  not  literally 
within  the  terms  of  the  statute. 

Where  a  defendant  has  been  put  to  the  trouble  and  expense  of  tak- 
ing a  deposition  material  to  his  case,  it  may  be  that  he  ought  to  have 
this  item  of  his  fees  allowed,  if  he  is  no  party  to  the  exclusion,  and 
the  plaintiff  abandons  his  case  without  the  acquiescence  of  the  de- 
fendant, by  voluntarily  dismissing  it.  In  such  case  the  action  of  the 
plaintiff  has  occasioned  the  incurring  of  the  labor  and  expense. 

But  in  this  case  the  record  shows  that,  after  the  depositions  had 
been  taken,  defendant,  by  his  solicitor,  consented  to  the  dismissal, 
and  this  action  obviated  any  necessity  for  the  use  of  the  depositions. 
Defendant  and  his  solicitor,  therefore,  appear  to  have  been  consent- 
ing parties  to  the  dismissal. 

The  uncontradicted  affidavit  on  behalf  of  complainants  shows  that 
the  case  was  dismissed  in  pursuance  of  a  settlement  between  the  par- 
ties, upon  an  agreement  tbat  defendants  should  pay  complainants  a 
certain  amount  of  money ;  that  complainants  should  dismiss  the  suit; 
that  complainants  should  give  defendants  a  license  to  use  the  pat- 
ented invention;  and  that  it  was  distinctly  understood  and  agreed 
that  the  amount  of  money  which  defendants  were  to  pay  the  com- 
plainants was  to  be  the  not  amount,  clear  of  any  and  all  the  defend- 
ant's costs  or  expenses;  that  the  filing  of  the  present  cost  bill  is  a  vio- 
lation of  this  agreement;  and  that  complainant  has  fully  carried  out 
the  agreement.  The  defendant,  then,  is  not  entitled  on  his  own  ac- 
count to  recover  this  fee.  The  defendant's  solicitor  does  not  deny 
this  allegation,  but  alleges  that  the  settlement  was  made  by  the  par- 
ties themselves,  with  his  knowledge,  however,  and  he  simply,  without 
taking  part,  did  not  interfere;  that  the  costs  of  solicitors  belonged  to 
him,  and  defendant  could  not  waive  them.  He  does  not  claim  to 
have  made  any  objection  to  the  settlement,  or  the  terms,  at  the  time, 
and,  although  present  and  aware  of  the  proceeding  when  the  order 
for  a  decree  was  made,  he  neither  formally  assented  nor  dissented. 
Upon  this  state  of  facts,  I  think  the  clerk  was  justified  in  inferring 
that  he  assented,  as  recited  in  the  order;  and,  if  not,  that  the  mis- 
take is  one  of  which  the  solicitor  has  no  right,  to  complain,  as  he  did 
not  himself  see  that  the  order  was  properly  entered.    Had  the  facts 
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at  the  time  been  called  to  the  attention  of  the  eoart,  the  decree  would 
have  been  made  without  costs.  Nothing  having  been  said  about  the 
settlement,  or  its  terms,  and  the  complainant  having  moved  to  dis- 
miss the  biU,  the  clerk,  very  properly,  inferred  that  the  dismissal,  as 
is  usual  in  such  cases,  was  at  complainant's  costs. 

Under  the  circumstances,  I  think  this  item  of  costs  should  not  be 
allowed,  and  it  is  rejected. 

The  only  other  item  excepted  to  is  the  clerk's  fees.  The  ground  of 
objection  is,  that,  the  case  having  been  dismissed  by  the  consent  of 
both  parties,  it  was  presumably  settled,  and  no  costs  ought  to  have 
been  adjudged  against  complainant.  But  the  order  is,  in  fact,  for  a 
decree  of  dismissal  at  complainant's  cost,  and  the  decree  signed  by 
the  judge,  and  enrolled,  calls  for  costs.  The  term  has  passed,  and,  lif 
there  is  any  mistake  in  this  particular,  there  is  nothing  in  the  record 
to  amend  by,  and  it  is  too  late  to  correct  it.  It  is  made  the  duty  of 
solicitors,  by  rule  of  court,  to  draw  their  orders.  The  very  object  of 
the  rule  is,  to  secure  a  correct  record.  If  the  solicitors  leave  these 
duties  to  the  clerk  to  perform,  they  should  see  that  all  orders  and  de- 
crees in  their  cases  so  drawn  by  the  clerk  are  correctly  entered.  If 
either  side  has  suffered  from  this  neglect,  it  is  their  own  fault. 

The  clerk's  fees  are  allowed,  as  they  are  a  proper  charge  under  the 
decree,  as  entered.  Possibly,  upon  a  proper  application  and  a  satis- 
factory showing,  the  decree  for  this  item  may  be  ordered  satisfied. 
But  the  amount  is  small,  and  hardly  worth  the  effort,  and  it  is  not 
necessary  to  decide  the  point  now. 


Bankers'  &  Merchants'  Tel.  Co.  v.  Chicago  Carpet  Co.  and  others. 
{Circuit  Court,  K  D.  lUinois.    July  26, 1886.) 

Attachment— IiiENs—PniORrrr—SmTS  Removed  fbom  State  Coukt. 

Where  a  defendant  removed  into  the  federal  court  several  attachment  Baits 
coramencod  against  him  by  several  plaintiffs  in  two  state  courts,  held,  that 
the  rule  of  distribution  and  of  the  priority  of  the  liens  would  be  the  same  as 
it  woald  have  been  had  judgments  been  entered  in  the  state  courts. 

Exceptions  to  Eeport  of  Master  of  the  Court  on  the  nature,  extent, 
and  order  of  priority  of  several  liens. 
J.  R.  Doolittle,  Jr.,  for  complainant. 
Jas.  L.  High,  for  receiver. 
L.  W.  Perce  and  A.  M.  Pence,  for  McGinley. 

Bloooett,  J.  The  bill  in  this  case  was  filed  September  29,  1884, 
stating,  in  substance,  that  complainant  was  the  owner  of,  and  con- 
trolling and  operating,  certain  lines  of  telegraph ;  that  complainant 
bad,  become  insolvent,  and  was  unable  to  pay  its  debts  in  full;  thai 
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divers  of  its  creditors  had  commenced  suit  by  writs  of  attachment, 
and  otherwise,  in  courts  of  Cook  county  and  elsewhere,  and  caused 
levies  to  be  made  upon  the  lines  and  property  of  the  complainant; 
and  that  there  was  danger  that  the  property  would  be  disintegrated 
and  destroyed  for  the  public  purposes  for  which  said  lines  were 
erected  unless  a  receiver  was  appointed,  and  the  property  taken  into 
the  charge  of  a  competent  court,  where  the  same  could  be  conserved 
for  the  benefit  of  the  creditors,  and  sold  as  an  entirety  in  such  a  way 
as  would  enable  it  to  produce  the  most  money  for  those  interestied. 
A  receiver  was  appointed  according  to  the  prayer  of  the  bill,  and  the 
property  has  since  been  in  the  hands  of  a  receiver  of  this  court,  and 
operated  as  an  entirety  for  the  benefit  of  the  creditors. 

Several  cross-bills  have  been  filed,  and  steps  taken  6y  various 
creditors  to  assert  their  rights  in  the  premises;  and,  on  the  applica- 
tion  of  the  receiver,  a  reference  has  been  had  to  one  of  the  masters 
of  the  court  to  inquire  and  report  to  the  court  the  liens  existing  upon 
the  property,  and  the  order  of  priority  of  such  liens ;  and  in  pursu- 
ance of  such  reference  a  hearing  has  been  had  before  the  master,  and 
a  report  filed  finding  the  nature  and  extent  of  the  liens  upon  the 
property,  and  the  order  of  their  priority.  To  this  report  various  ex- 
ceptions have  been  filed,  involving  mainly  the  question  of  the  extent 
and  priority  of  the  liens  of  divers  attaching  and  judgment  creditors. 

It  appears  from  the  master's  finding  of  facts  that  Dennis,  Long  & 
Co.,  in  August,  1884,  commenced  a  suit  in  the  circuit  court  of  Cook 
county  by  summons,  returnable  to  the  September  term  of  said  court 
for  the  year  1884;  that  James  McGinley  commenced  suit  by  attach- 
ment in  the  same  court  on  the  first  of  September,  1884,  returnable 
to  the  September  term  of  said  court,  and  this  writ  of  attachment,  on 
the  first  of  September,  was  served  by  the  sheriff  of  Cook  county  by  a 
levy  upon  all  the  telegraph  lines  and  property  of  the  company  situated 
in  Cook  county;  that  James  W.  Brennan  brought  suit  by  summons 
in  the  superior  court  of  Cook  county,  returnable  ta  the  October  term, 
1884,  and  that  on  the  second  of  September,  1884,  he  sued  out  a  writ 
of  attachment  in  aid  of  his  said  suit,  returnable  to  the  said  October 
term ;  that  Austin  G.  Day,  the  fifteenth  of  September,  1884,  com- 
menced suit  by  writ  of  attachment  in  the  superior  court,  returnable 
to  the  October  term  of  said  court;  that  E.  C.  Ayer  commenced  suit 
on  the  same  day  by  attachment  in  the  superior  court,  returnable  to 
the' October  term  of  the  said  court;  and  that  day  brought  a  further 
writ  of  attachment  in  the  superior  court  on  the  twenty-fourth  of  Sep- 
tember, 1884,  returnable  to  the  October  term  of  said  court. 

It  further  appears  that  all  these  attachments  issued  subsequently 
to  that  of  McGinley  were  executed  by  levying  on  the  same  property 
levied  on  under  the  McGinley  attachment.  It  also  appears  that  all 
these  suits  were  removed  by  the  complainant  from  the  state  courts 
in  which  they  were  commenced  to  this  court;  and  that  on  October 
29,  1884,  judgment  was  rendered  in  favor  of  Dennis,  Long  &  Co.  for 
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$6,227.15,  and  costs;  and  that  on  October  31st  jadgment  was  ren- 
dered in  favor  of  McGinley  for  $15,610  and  costs;  and  on  the  same 
day  in  favor  of  Day  for  $26,646.08  and  $21,402.17,  and  costs,  and  in 
favor  of  Ayer  for  $1,672,  and  oosts.^all  said  judgments  being  ren- 
dered at  the  same  time. 

It  was  contended  on  the  part  of  McGinley  that,  although  the  judg- 
ments in  these  several  suits  were  all  rendered  iu  this  court  at  the 
same  term,  and  within  a  very. short  time  of  each  other,  yet  the 
McGinley  suit  having  been  commenced  in  the  circuit  court,  returna- 
ble at  the  September  term,  which  was  the  third  Monday  of  Septem- 
ber, while  the  other  attachments  were  all  issued  from  the  superior 
court  of  Cook  county,  and  not  returnable  until  the  last  day  of  Octo- 
ber, therefore  the  McGinley  jildgment  was  a  prior  lien,  and  must  be 
first  paid  in  full  before  the  other  attachment  or  judgment  creditors 
can  receive  anything  from  the  proceeds  of  the  property ;  while  it  was 
contended  on  the  part  of  the  other  attaching  creditors  that  the  re- 
moval of  the  cases  to  this  court,  and  the  rendition  of  judgment  upon 
them  at  the  same  term,  puts  them  on  an  equality,  and  that  they 
should  share  pro  rata  in  the  proceeds  of  the  property. 

The  master  found  in  accordance  with  the  latter  proposition,  and 
held  that  the  judgments  were  of  equal  priority,  and  should  share  pro 
rata.  To  this  finding  McGinley  has,  by  his  counsel,  excepted,  and 
the  main  contention  in  the  case  centers  around  this  finding. 

The  questions  in  controversy  arise  upon  the  true  construction  to 
be  given  to  the  statute  of  Illinois  in  reference  to  the  priorities  of  at- 
taching judgment  creditors,  and  the  effect  upon  such  priorities  of  the 
removal  io  the  federal  court  of  a  suit  commenced  in  the  state  court 
by  attachment. 

Section  37,  c.  11,  Bev.  St.  111.,  provides: 

"All  judgments  and  attachments  against  the  same  defendant,  returnable 
at  the  same  term,  and  all  judgments  and  suits  by  capias  or  attachment 
against  such  defendants  recovered  at  that  term,  or  at  the  term  wlien  tlit; 
judgment  on  the  first  attachment  upon  which  judgment  shall  be  recovered  is 
rendered,  shall  share  pro  rata,  according  to  the  amount  of  the  several  judg- 
ments, in  the  proceeds  of  the  property  attached." 

Section  4  of  the  act  of  congress  of  March  .3,  1875,  providing  for 
the  removal  of  causes  from  the  state  to  the  federal  court,  provides: 

"When  any  suit  shall  be  removed  from  the  state  court  to  the  circuitcourt 
of  the  United  States,  any  attachment  or  sequestration  of  the  goods  or  estate 
of  the  defendant  in  such  suit  in  the  state  court  shall  hold  the  goods  or  estate 
so  attached  or  sequestered,  to  answer  the  final  judgment  or  decree,  in  the 
same  manner  as  by  law  they  would  have  been  held  to  answer  the  final  judg- 
ment or  decree  bad  it  been  rendered  by  tlie  court  in  which  that  suit  was  com- 
menced." 

It  will  be  seen  that  the  state  statute  makes  no  provisions  for  the 
relative  rights  of  creditors  who  have  brought  suits  in  different  courts 
returnable  at  the  same  term,  as  the  terms  of  many  of  the  state  courts 
are  coincident ;  nor  do  I  find  that  any  adjudication  has  been  had  in 
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the  supreme  court  of  this  state  concerning  the  relative  rights  of  such 
creditors.  I  must  assume,  however,  that  the  familiar  principle  of 
law  would  control  in  such  a  case :  that  the  court  which  first,  by  its 
process,  got  jurisdiction  and  control  of  the  property,  would  assert  and 
maintain  the  priority  of  right  of  its  attaching  creditors;  and  such,  it 
was  stated  on  the  argument,  is  the  rule  acted  upon  in  courts  of  record 
of  Cook  county  having  co-ordinate  jurisdiction. 

It  appears  from  the  admitted  facts  in  this  case  that  MoGinley 
commenced  his  suit  in  the  circuit  court  of  Cook  county,  on  the  first 
day  of  September,  by  issuing  out  a  writ  of  attachment,  which  was 
served  on  that  day  by  a  levy  upon  the  property  now  in  question. 
This  writ  was  returnable  on  the  third  Monday  of  September,  which 
was  the  first  day  of  the  September  term ;  and  it  seems  to  me  that  the 
circuit  court  of  Cook  county,  having  acquired  jurisdiction  by  the  issue 
of  the  first  writ  of  attachment,  and  the  first  levy  returnable  at  the 
earliest  day,  must  be  held  to  have  acquired  a  prior  right  to  this  prop, 
erty ;  and  that  when,  by  an  act  of  the  defendant,  all  these  cases  were 
removed  into  this  court,  they  came  to  this  court  with  their  priorities 
fixed,  and  it  was  the  duty  of  this  court  to  adjust  the  respective  rights 
of  the  parties  according  to  those  priorities.  The  master  has  found 
by  his  report  that  the  effect  of  removing  the  cases  to  this  court, 
under  the  act  of  congress,  is  the  same  as  if  these  suits  had  all  been 
removed  by  change  of  venue  under  the  state  laws  into  our  state  court, 
and  judgments  had  then  been  rendered  in  all  the  suits  at  the  same 
term ;  and  that  the  statute  of  Illinois  providing  that  creditors  whose 
attachments  are  returnable  at  the  same  term  of  court,  and  other 
creditors  who  have  brought  suits  without  attachment,  where  their 
judgments  are  rendered  at  the  same  term  of  court  with  the  attach- 
ment suits,  shall  share  pro  rata  in  the  proceeds  of  the  attached  prop- 
erty, controls  the  rights  of  the  parties  in  this  case,  and  virtually  puts 
all  these  judgment  creditors  upon  the  same  footin'g.  I  do  not  think 
the  analogy  between  the  effect  of  changes  of  venue  under  the  state 
practice  and  the  removal  of  cases  from  the  state  to  the  federal  courts 
so  close  as  to  make  the  argument  drawn  from  this  illustration  con- 
clusive. 

It  seems  to  me  this  court  must  administer  upon  the  rights  of  tbese- 
parties  in  substantially  the  same  way  as  it  must  be  presumed  they 
would  have  been  determined  had  the  cases  remained  in  the  state 
cohrts,  where  they  were  respectively  commenced.  McGinley  would 
have  been  held  by  the  circuit  court  of  Cook  county  to  have  bad  a  prior 
right  over  any  of  the  other  attaching  creditors  whose  suits  were  com- 
menced in  the  superior  court.  Whether  Dennis,  Long  &  Co.,  who  bad 
commenced  their  suit  by  summons  in  the  same  court,  returnable  at  the 
same  term  with  McGinley's  attachment,  would  have  shared  with  Mc- 
Ginley, would  depend  upon  whether  they  obtained  their  judgment  at 
the  same  term  with  McGinley.  As  no  defense  was  interposed  in 
either  the  Dennis,  Long  d:  Co.  or  McGinley  Case  in  this  court,  this 
v.28F.no.7— 26 
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court  must,  I  think,  presnme  that  there  would  have  been  no  defense 
in  either  case  if  they  had  remained  in  the  state  court;  and  therefore 
that  Dennis,  Long  &  Co.  would  have  obtained  their  judgment  at  the 
same  time  and  term  that  McGinley  did,  and  hence  they  would  have 
bad  a  lien  co-equal  with  that  of  McGinley;  and,  as  I  have  already 
said,  I  think  the  circuit  court  of  Cook  county  would  have  asserted 
and  insisted  upon  the  priority  of  these  two  creditors  as  against  sub- 
sequent attaching  creditors  in  another  court,  returnable  at  a  later 
term.  I  am  therefore  of  opinion  that  the  exceptions  of  McGinley  to 
the  findings  of  the  master  should  be  sustained,  and  that  McGinley 
and  Dennis,  Long  &  Co.  should  be  held  to  have  a  prior  claim  upon 
the  proceeds  of  the  property  to  that  of  the  other  creditors  named. 

It  further  appears  from  the  proof  that  the  judgments  of  James  W. 
Brennan,  Dennis,  Long  &  Co.,  Ayer,  and  Day  have  all  been  pur- 
chased by  Edward  S.  Stokes,  and  that  Stokes  is  now  the  holder  of  the 
Day  judgments,  and  Louis  Adler  is  the  holder  of  the  Brennan  and 
Ayer  judgments;  that  Stokes  was  a  large  holder  of  receivers'  certifi- 
cates that  bad  been  issued  by  the  receivers  of  the  complainant,  who 
were  appointed  by  one  of  the  courts  in  the  city  of  New  York;  and 
that  Stokes  made  the  purchase  of  these  judgments  for  the  purpose  of 
protecting  his  receivers'  certificates.  It  also  appears  that  Stokes,  in 
purchasing  these  judgments,  paid  something  less  than  their  face; 
but  it  is  not  necessary,  for  the  purposes  of  the  case,  at  this  time,  to 
determine  whether  Stokes  should  be  allowed  to  share  in  the  proceeds 
of  a  sale  of  the  property  on  the  basis  of  the  total  amount  due  on  the 
judgments  or  the  amount  he  paid  for  them. 

It  also  appears  from  the  master's  report  that  the  complainant 
company  was  the  lessee  of  the  line  of  the  Board  of  Trade  Tele- 
graph Company  extending  from  the  city  of  Chicago  to  the  city  of  St. 
Louis,  and  that  said  line  has  been  operated  as  part  of  the  lines  of 
the  complainant  company  by  the  receiver  of  the  court  since  his  ap- 
pointment. One  of  the  shareholders  of  the  Board  of  Trade  Telegraph 
Company  appeared  before  the  master,  and  insisted  that  the  rental  due 
that  company  from  the  complainant  should  be  a  prior  claim  upon  the 
proceeds  of  the  property  when  sold.  But  inasmuch  as  the  Board  of 
Trade  Telegraph  Company  has  made  no  such  claim  in  its  own  name, 
although  its  accredited  attorney  has  appeared  in  this  case  represent- 
ing other  interests,  but  has  not  insisted  on  this  claim,  and  inasmuch 
as  the  master  has  found  it  is  not  a  preferred  claim,  I  am  not  disposed 
to  disturb  the  finding  of  the  master  in  this  respect. 

An  order  may  therefore  be  entered  overruling  all  exceptions  to  the 
master's  report,  and  confirming  the  same,  except  the  exception  filed 
on  behalf  of  McGinley;  and  the  master's  report  is  so  far  modified  as 
that  the  judgments  of  McGinley  and  Dennis,  Long  &  Co.  are  held  to 
be  prior  claims,  to  be  paid  in  full  before  either  of  the  other  judgments 
are  p'aid. 
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AiiEXANDEB  and  others  v.  MoNeab. 

(OirexUt  (hurt,  D.  California.    August  10, 1886.) 

1.  Abbitbation  —  Enforcxits  Awards  —  Beoreb  of  Certaintt  Rs(iuniED  — 
JuoeMEB'^. 

Judgment  cannot  be  rendered  on  an  award  which  does  not  flx'with  certainty 
the  amount  to  be  paid,  or  give  precise  data  from  which  the  amount  can  be 
aacenained. 
8.  Same— ABBiTEATOBa— UucEBTAnrrr  nsr  Award— Bvidbnoh. 

Arbitrators  cannot  be  called  upon  for  the  porpoaa  of  explainiiig  anything; 
vague  and  uncertain  in  their  award. 

W.  S.  OoodfeUow,  for  plaintiffs. 
Eugene  N.  Deuprey,  for  defendant. 
Before  Sawtbb,  circuit  jadge. 

Sawtbb,  J.  This  is  an  action  on  an  award,  made  by  arbitrators, 
in  Liverpool,  to  recover  the  amount  of  the  award,  beeaose  the  sound 
portion  of  a  cargo  of  wheat,  purchased  afloat  by  plaintiffs  from  de> 
fendant,  did  not  come  up  to  the  standard  as  to  quality  called  for  by 
the  contract,  and  because  another  portion  was  "country  damaged, "^ 
that  is  to  say,  damaged  by  being  wet,  or  from  some  other  cause  be- 
fore shipment.     The  contract  contained  this  provision : 

"Should  any  dispute  arise,  it  is  agreed  by  buyers  and  seller  to  leave  the 
same  to  be  settled  by  arbitration,  if  in  London,  according  to  the  seventh  rule, 
but  if  in  Liverpool,  according  to  the  eighth  rale.  Indorsed  on  this  contracts 
and  this  stipulation  to  be  made  a  rule  of  any  of  the  divisions  of  the  high 
court  of  justice  on  the  application  of  either  contracting  party;  the  arbitration 
to  be  held  in  Liverpool." 

For  the  purpose  of  this  decision,  I  have  admitted  and  considered^ 
so  far  as  applicable  to  the  cause  of  action  set  out  in  the  complaint, 
all  the  evidence  offered  by  plaintiffs.  From  the  various  correspon- 
dence of  these  parties  and  their  agents,  and  evidence  generally,  I 
think  it  may  be  fairly  found  that  a  dispute  arose  as  to  quality  and 
grade  of  the  sound  portion  of  the  cargo ;  whether  and  to  what  extent 
the  remaining  and  nnsoond  portion  of  the  cargo  was  damaged  before 
shipment,  and  what  amoant,  if  any, — this  being  the  ultimate  fact  in 
dispute, — ^tbe  seller  should  repay  to  the  buyers  by  reason  of  the  al> 
legeil  defects  in  the  cargo;  and  that  these  points  in  dispute  were  sub- 
mitted to  the  arbitrators  regularly  chosen,  as  alleged  in  the  complaint. 

It  appears  from  the  evidence  that  the  arbitration  was  held  at  Liv- 
erpool ;  that  the  parties,  by  their  agents,  were  present  and  heard ; 
and  that  an  award  was  made  in  the  words  and  figures  as  follows : 
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Exhibit  £. 
"Richard  CoBirELius  <ft  Co. 
Tblxobaprio  Addbssb, 
"Ckbam," 

XjITCBPOOL. 

19  Beunswiok  Steejet, 

LivEBFOOL,  25  April,  1888. 
Contract  dated  7  July,  1882,  for  the  cargo  of  California  wheat  oonsistiDg 
of  about  5,000  unita,  (of  500  Iba.  each,)  quality  about  equal  to  No.  1  standard 
crop,  1880-1881.    Sliipped  p.  "Irene"  from  San  Francisco  to  IT.  K. 
Seller — G.  W.  N.  McNear,  Esq.,  San  Francisco,    j  ^o 
Buyer — ^Messrs.  Alexander  &  Co.,  London.  r    •  M 

Brokers — Messrs.  Alexander  Bro.,  San  Francisco.  )  *  ^ 

A  dispute  having  arisen  under  the  contract  above  referred  to,  and  having 
been  left  to  our  decision,  we  award  the  buyer  the  following  allowance  for  in- 
feriority of  quality,  payable  within  seven  days: 

On  the  sound  portion  of  the  cargo  2  p.  p.      500  lbs. 
On  abt.  88  tons  country  damaged  wheat  15/ 


On  abt.  27  tons  14  cwt.        do.        do. 

12/6" 

On  abt.  42  tons                    do.        do. 

10/   " 

On  abt.  81  tons                     do.        do. 

5   •• 

Arbitrator's  fees,            .           -           . 

£18.  18.  0 

Fee  for  inspection  of  standard  sample, 

10.0 

To  be  paid  by  seller. 

o 


£19.  8.  0; 


ass 

2.S25 

Richard  CoRNKr,nj8. 
A.  K.  Caroe. 
Edward  Paui.." 


It  is  insisted  on  the  part  of  defendant,  that  this  award  is  void  for 
uncertainty,  and  that  no  judgment  can  be  rendered  upon  it  for  that 
reason;  and  in  this  I  think  defendant  correct.  The  uncertainty  con- 
sists in  not  fixing  the  amonnt  to  he  paid  with  precision,  or  giving  pre- 
cise certain  data  in  the  award  from  which  the  exact  amoant  can  be 
ascertained  by  arithmetical  calculation.  That  is  certain  which  can 
be  rendered  certain  from  the  elements  furnished;  but  the  elements 
in  this  award  are  not  all  certain.  Some  of  those  essential  to  enable 
the  court  to  determine  the  amount  of  the  award  are  indefinite  and 
uncertain.  It  is  impossible  to  ascertain  from  the  award  the  exact 
amount  that  should  be  paid.  According  to  the  award  the  cargo  con- 
sisted, not  of  "5,000  units  of  500  ft.  each,"  but  "about  5,000  units." 
On  "the  sound  portion  of  the  cargo,"  without  saying  how  much  it 
is,  the  arbitrators  award  2  p.  p.  500  ft.  ;**  on  "about  88  tons  country 
damaged  wheat  15/  per  500  ft.;"  on  "about  27  tons  14  cwt.  12/6  per 
500  lb.;"  on  about  42  tons  10  p.  per  600  ft.;  and  on  about  81  tons 
5/  per  500  ft.  About  5,000  units  or  quarter  is  not  the  same  as 
6,000  units  or  quarters;  and  "about  88  tons"  is  not,  necessarily,  88 
tons.  It  may  be  more  or  less  than  8S  tons,  and  we  do  not  know 
whether  more  or  less,  or  how  much  more  or  less.  Add  the  several 
numbers  representing  the  damaged  wheat  together,  and  we  only  get 
"about"  238  tons,  which  subtracted  from  "about  5,000  units  or  quar- 
ters" we  do  not  get  the  amount  of  the  sound  portion  of  the  cargo, 
but  only  the  proximate  amount  of  the  aggregate  of  several  "abouts." 
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I  apprehend  that  a  Liverpool  ooni  merchant,  buying  a  cargo  of 
'wheat  afloat,  would  pay  considerably  qaore  for  one  to  be  of  a  specified 
«ertain  grade  in  quality  of  No.  1  standard  than  for  a  cargo  "about" 
No.  1.  The  use  of  the  word  "about,"  ordinarily,  in  these  transac- 
tions, is  for  the  express  purpose  of  giring  some  margin  for  excess 
or  deficiency.  In  this  instance  of  making  an  award,  it  may  have 
been  an  oversight  in  the  arbitrators  not  to  fix  the  specific  amount; 
but,  if  BO,  we  cannot  presume  the  proper  amount,  but  must  take  the 
award  as  we  find  it,  and  the  language  used  renders  the  award  no  less 
uncertain.  An  award  is  in  the  nature  of  a  judgment,  and  must  fix 
the  precise  amount,  so  that  the  judgment  may  follow  the  award. 
Who  ever  saw  a  judgment  for  "about  five  thousand  dollars?"  How 
«0Dld  such  a  judgment  be  executed  ?  Who  would,  or  could,  deter- 
mine how  much  money  must  be  collected  on  an  execution,  and  when 
«nough  is  collected  to  satisfy  the  judgment?  It  is  impossible  to  as- 
certain from  this  award,  upon  which  the  action  is  brought,  the  precise 
sum  for  which  judgment  should  be  rendered.  The  exact  amount  of 
the  sound  part  of  the  cargo  is  not  known;  neither  is  the  exact  amount 
of  the  several  parts  damaged  in  different  degrees,  and  upon  which 
different  amounts  of  damages  are  awarded,  known.  We  do  not  find 
in  the  award  the  elements  for  an  accurate  calculation  or  estimate  of 
the  precise  amount  for  which  judgment  ought  to  be  rendered. 

"It  is  a  rule  that  awards  shall  be  so  plainly  expressed  as  thai  there 
may  remain  no  uncertainty  as  to  the  manner  in  which  they  are  exe- 
cuted. Each  party  should  not  only  know  what  he  is  to  do,  but  shonld 
also  be  able  to  compel  the  other  to  perform  what  he  is  ordered  to  do. 
This  cannot  be  done  unless  the  arbitrators  make  use  of  language  which 
is  intelligible  as  well  to  the  parties  themselves  as  to  those  who  may 
be  called  upon  to  enforce  their  decision.  Although  courts  have  de- 
parted from  the  strictness  with  which  awards  were  formerly  exam- 
ined, and  which  was  a  reflection  on  the  administration  of  justice,  yet 
they  have  not  carried  their  indulgence  so  far  as  to  dispense  with  their 
being  certain,  at  least,  to  a  common  intent."  Schuyler  v.  Van  Der 
Veer,  2  Caines,  238. 

"An  award  is  in  the  nature  of  a  judgment,  and  must  be  certain 
and  intelligible.  It  should  be  in  pursuance  of  the  submission,  and 
ought  to  be  wliolly  decisive;  for  if  it  doth  not  determine  the  matter,  it 
becomes  the  cause  of  a  new  controversy.  1  Bac.  Abr.  142,  '  Arbit- 
rament and  Award,  E,  2.'  *  *  *"  It  is  said  by  Bacon  that  an 
award  "is  a  judgment,  and  can  only  be  expounded  by  itself,  without  the 
aid  of  an  averment  of  matters  dehors  to  explain  the  meaning  of  the 
arbitrators;  it  is  necessary  that  their  meaning  appear  on  the  face  of 
the  award."  1  Bac.  Abr.  139,  "Arbitrament  and  Award,  E,  1." 
Aldrich  v.  Jessiman,  8  N.  H.  519,  520;  Jackson  v.  De  Long,  9  Johns. 
44;  Gratz  v.  Oratz,  4  Eawle,  432,  489 ;  Waits  v.  Barry,  12  Wend. 
380;  Porter  v.  Scott,  7  Cal.  $14;  Hawkins  v.  Cdclough,  1  Burr.  277; 
Brown  v.  Hankeron,  3  Cow.  72 ;  Woodward  v.  Atwater,  3  Iowa,  61 ; 
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Strong  v.  Strong,  9  Gosh.  660;  Hayes  t.  Bennett,.^  N.  H.  4SS;  Jacob 
V.  Ketckam,  37  GaL  197. 

"  When  arbitrators  have  once  made  an  award,  their  office  is  at  aa 
end.  They  cannot  afterwards  correct  mistakes  by  a  new  award,  or 
explain  it  by  affidavit.  Any  conttrttation  given  to  it  mu$t  rest  on 
what  i$  apparently  in  the  original  award."  Aldrich  v.  Jessiman,  8  N. 
H.  516;  Patton  v.  Baird,  7  Ired.  Eq.  365;  Clark  v.  Burt,  4  Cash. 
S96;  Phillips  v.  Evans,  12  Mees.  &  W.  309. 

Arbitrators  cannot  be  called  upon  for  the  purpose  of  explaining  any- 
thing vague  and  uncertain  in  their  award.  Kingston  v.Kincaid,  1  Wash. 
0.  C.  450 ;  Ward  v.  Gould,  5  Pick.  291.  But  if  we  go  to  the  testimony 
of  the  arbitrators,  introduced  under  the  objection  of  the  defendant,  to 
ascertain  what  they  meant  by  "about"  so  much  of  the  different  kinda 
and  qualities,  as  I  have  done,  we  are  no  better  off.  The  uncertainty  is 
as  apparent  there  as  in  the  award.  We  only  find  that  there  was  no  dis- 
agreement as  to  the  quantities  in  fact  damaged  in  some  way,  and  at 
some  time,  bat  we  stiil  find  the  several  quantities  of  every  kind  to  be 
indefinite, — not  so  much  sound  or  damaged,  but  "about"  so  much,  as 
in  the  award.  If  there  was  no  dispute  as  to  the  amounts  found  in 
certain  conditions  to  be  submitted  to  and  determined  by  the  arbitra- 
tors on  testimony,  it  was  still  necessary  to  state  with  precision  and 
certainty  what  the  amounts  of  the  several  quantities  sound  or  dam- 
aged in  different  degrees  were,  as  conceded  or  agreed  upon,  as  an  ele- 
ment for  calculating  the  amount  of  money  in  the  aggregate  to  be 
repaid  by  defendant,  or  else  the  amount  should  have  been  footed  np 
and  stated  with  precision  and  certainty  by  the  arbitrators  themselves, 
instead  of  leaving  it  to  be  ascertained  by  the  court  from  oncertain 
data.  There  should  have  been  accuracy  and  certainty  in  some  form. 
They  have  neither  given  in  their  award,  nor  in  their  testimony,  if  we 
go  back  to  that,  the  amount  of  money  they  awarded  to  be  paid,  or 
that  ought  to  be  paid,  nor  data  from  which  the  court  can  ascertain 
by  calculation,  witii  precision  and  certainty,  the  amount  which  shoald 
be  paid.  There  are  no  means,  either  in  the  award  or  testimony,  by 
which  the  exact  amount  awarded,  and  for  which  judgment  shoald  be 
rendered,  can  be  ascertained.  It  would  be  necessary  to  render  judg- 
ment for  "about"  so  much  money. 

The  very  object  of  the  arbitration — ^the  only  ultimate  object  and  the 
ultimate  fact  to  be  determined — was  to  ascertain  bow  much  money 
the  defendant  ought  to  pay  to  complainants  in  consequence  of  the 
inferior  quality  and  damaged  condition  of  the  cargo.  The  ascertain- 
ment of  the  amount  of  the  damage  to  the  sound  part  of  the  cargo, 
and  the  amounts  of  the  damage  to  the  various  parts  damaged  in  dif- 
ferent degrees,  and  the  amounts  of  the  several  parts,  were  only  im- 
portant for  the  purpose  of  determining  the  ultimate  and  important 
fact,  how  much  the  defendants  ought  to  pay.  But  the  determination 
of  that  fact  is  just  what  the  arbitrators  themselves  have  not  done, 
nor  have  they  furnished  the  data,  in  their  award,  from  which  the 
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ooart,  or  anybody  else,  can  determine  it  with  certainty  and  precision. 
If  this  was  not  the  fact  to  be  determined  by  them,  then  the  subjeot 
of  dispute  has  not  been  determined,  and  the  award  does  not  finally 
settle  it.  The  several  amounts  are  still  open  to  contest,  if  the  par- 
ties  chose  to  dispute  it. 

This  is  an  action  on  the  award  for  the  amount  found  due.  It  is  not 
an  action  to  recover  damages  for  a  defect  in  quality  of  a  certain 
amount  of  sound  grain,  and  for  damages  for  certain  other  amounts 
of  grain,  damaged  in  different  degrees,  the  amounts  of  the  various 
kinds  of  grain  to  be  ascertained  by  the  court;  but  it  is  an  action 
to  recover  a  specific  and  certain  amount  of  money,  which  the  com- 
plaint alleges  that  the  arbitrators  awarded  to  be  paid;  the  amount 
alleged  being  the  specific  and  certain  sum  of  £965  Ss.  lOd.  But 
the  award  in  evidence  shows  nothing  of  the  kind,  and  no  data  from 
which  the  amount  can  be,  with  certainty  and  precision,  ascertained. 
The  two  actions  are  very  different.  The  plaintiff  alleges  one  cause 
of  action,  and  seeks  to  recover  on  another;  seeks  to  go  outside  the 
award  to  determine  the  amount  to  be  recovered.  Were  it  proper  to 
help  out  the  award  by  averment,  there  is  no  averment  to  meet  the 
difficulty,  and  no  evidence  to  sustain  one,  had  it  been  made. 

In  my  judgment  the  award  is  insufficient  for  want  of  certainty  as 
to  the  amount  to  be  paid  to  secve  as  the  foundation  for  a  judgment. 
I  do  not  think  that  any  of  the  authorities  cited  by  plaintiff  extend  the 
rule  beyond  the  boundaries  indicated  in  the  authorities  cited  in  this 
opinion;  or  afford  support  to  the  position  taken  by  plaintiff's  counsel. 

There  must  be  findings  and  a  judgment  for  defendant,  with  costs; 
and  it  is  so  ordered. 


United  States  ex  rel,  Portsmouth  Sat.  Bank  v.  Boabd  of  Audit- 
orb  OF  THE  Town  of  Ottawa. 

(Oireua  Court,  JT.  D.  llUttou.    July  26, 1886.) 

1.  Statute  of  Limitations — Statute  not  Applicablb  to  Judgments  in  Court 

ov  liEconD— Second  Skction  of  Illinois  Act  of  April  11,  1873. 

Undor  the  second  section  of  the  act  of  April  11, 1873,  amendatory  of  chap- 
ter 83,  Rev.  St.  III.,  the  right  of  action  on  judgments  in  any  court  of  record  is 
preserved  for  20  years,  and  is  not  barred  by  the  statute  of  limitations. 

2.  Execution — ExEMrTioN  from— Judgment  against  a  Township. 

Under  the  township  organization  laws  of  Illinois,  a  judgment  against  a 
township  cannot  be  collected  by  execution. 
8.  Mandamus — To  Board  op  Town  AuDiToad — Scire  Facias. 

Mandamus  will  lie  to  compel  a  board  of  town  auditors  to  audit  and  certify, 
as  a  valid  debt,  a  judgment  rendered  against  the  town,  although  more  than 
seven  years  have  elapsed  since  the  rendition.    Such  judgment  would  have  no 
greater  legal  force  if  revived  by  a  scire  facial. 
4.  Judgment — Conclusiveness — Res  Adjudicata. 

That  a  judgment  was  rendered  for  interest  upon  certain  bonds  issUAd  by 
the  town  to  aid  in  the  construction  of  a  railroad,  and  that  both  the  supreme 


Digitized  by 


Google 


408  FEDERAL  BEPOBTEB. 

court  of  the  state  of  IllinoiB  and  the  gupremo  court  of  the  United  States  after- 
wards decided  that  such  bonds  were  yoid  for  want  of  power  in  the  town  to 
issue  the  same,  does  not  affect  the  concluaireness  of  anoh  judgment  in  a  case 
where  no  appeal  or  writ  of  error  has  been  talien. 

S.   SAMB— JUDOMENT  AGAEN8T  TOWW — DUTT  OP  TOWN  AtTDITOBS. 

After  a  judgment  has  been  rendered  against  a  town  bjr  a  court  of  compe- 
tent Jurisdiction,  evenSf  the  court  erred  in  so  rendering  it  iJie  judgment  ia 
binding  upon  the  town  until  it  is  reversed  by  an  appellate  court,  and  the 
board  of  town  auditors  have  no  discreticHi,  but  must  audit  it  as  a  town  charge. 

Petition  for  Mandamus. 
G.  S.  Eldredge,  for  relator. 
H.  T,  Gilbert,  for  respondent. 

Blodgett,  J.  This  is  a  petition  for  a  mandamus  to  compel  the 
board  of  town  auditors  of  the  town  of  Ottawa  to  audit  and  certify,  as 
a  valid  debt  against  the  town,  a  judgment  rendered  against  the  town 
in  this  court  in  favor  of  the  relator  in  1874. 

Respondents  have  answered,  setting  up  as  defenses  or  reasons  why 
a  writ  of  ma iidaimie  should  not  issue:  (1)  That  the  judgment  is 
barred  by  the  statute  of  limitations  of  the  state  of  Illinois.  (2)  That 
the  judgment  was  rendered  more  than  seven  years  before  the  filing 
of  this  petition,  and  no  execution  has  ever  issued  thereon ;  and,  as 
no  execution  can  now  issue  for  its  collection,  therefore  it  cannot  be 
collected  by  resorting  to  a  writ  of  mandamus.  (3)  That  the  judg- 
ment in  question  was  rendered  for  interest  upon  certain  bonds  issued 
by  the  town  to  aid  in  the  construction  of  a  railroad;  and  that  both 
the  supreme  court  of  the  state  of  Illinois  and  the  supreme  court  of 
the  United  States  have  decided  that  such  bonds  were  void  for  want 
of  power  in  the  town  to  issue  the  same. 

To  this  answer  a  general  demurrer  is  filed  by  the  relator,  whereby 
it  is  insisted  that  neither  of  the  defenses  set  up  show  a  sufficient 
reason  why  the  writ  should  be  denied. 

I  do  not  think  the  defense  of  the  statute  of  limitations,  as  nrged  by 
the  first  point,  can  avail  the  respondent.  The  second  section  of  the 
act  of  April  11,  1873,  amendatory  of  chapter  83,  Rev.  St.  111.,  pro- 
vides that  judgments  in  any  court  of  record  in  this  state  may  be  re- 
vived by  scire  facias,  or  an  action  of  debt  may  be  brought  thereon, 
within  20  years  next  after  the  date  of  such  judgment,  and  not  after. 
This  section  clearly  takes  judgments  in  the  courts  of  record  out  of  the 
classes  of  indebtedness  covered  by  sections  15  and  16  of  chapter  83, 
which  relate  specifically  to  indebtedness  evidenced  by  oral  and  writ- 
ten contracts,  and  preserves  the  right  of  action  on  such  judgments 
for  the  term  of  20  years. 

As  to  the  second  point,  that,  as  an  execution  cannot  issue  on  the 
judgment,  therefore  a  writ  of  7nandamus  cannot  be  resorted  to  for  its 
collection,  on  its  first  statement  the  argument  seemed  to  me  to  have 
much  force ;  but  it  has  been  repeatedly  held  by  the  supreme  coart  of 
this  state  that  a  judgment  against  a  municipal  corporation  cannot 
be  collected  by  execution,  and  under  the  township  organization  laws 


Digitized  by 


Google 


UNITED  STATES  V.  BOARD  OF  AUDITORS.  409 

of  tbis  state  the  townships  are  qitati  municipal  corporations  for  gov- 
ernmental purposes,  and  the  property  held  by  them  is  held  for  a  public 
purpose,  which  would  seem  to  bring  it  within  the  same  rule.  Article  9, 
I  12,  Const.  HI.;  City  of  Chicago  v.  Hasley,  25  111.  595;  Town  o/ 
Odell  V.  Schroeder,  58  111.  863;  City  of  Paris  v.  Cracraft,  85  111.  294; 
Norton  \.  Peck,  8  Wis.  714;  Rumford  v.  Wood,  13  Mass.  193;  Drake 
V.  Phillips,  40  111.  388. 

It  is  true  that  the  statute  of  this  state  provides  that,  when  an  ex- 
«cution  is  issued  within  one  year  after  the  rendition  of  a  judgment, 
it  shall  be  a  lien  upon  the  real  estate  of  the  defendant  for  a  period 
of  seven  years  from  the  time  the  same  was  rendered,  and  that  unless 
execution  is  issued  witbin  one  year  the  lien  only  continues  one  year 
from  the  rendition  of  the  judgment.  Section  1,  c.  77,  Bev.  St.  III. 
And  it  is  also  provided  that  no  execution  shall  issue  upon  any  judg- 
ment after  the  expiration  of  seven  years  from  the  time  the  same  was 
rendered,  except  upon  the  revival  of  the  same  by  scire  facias.  Sec- 
tion 6,  c.  77,  Rev.  St.  III.  I  do  not,  however,  see  that  these  provisions 
as  to  the  lien  of  a  judgment  upon  real  estate,  and  the  time  within 
which  an  execution  may  issue,  control  or  affect  the  question  raised 
in  this  case.  The  statutes  of  the  state  provide  that  judgments  against 
towns  are  a  town  charge,  and  when  collected  shall  be  paid  to  the  per- 
son or  persons  to  whom  the  same  shall  have  been  adjudged.  Haines, 
Tps.  (Ed.  1883,)  66.  The  town  board  of  auditors  have  no  discretion 
to  refuse  to  audit  a  valid  judgment  against  their  town,  and  have  no 
power  to  pass  in  review  upon  a  judgment  recovered  against  the  town 
upon  the  solemn  adjudication  of  a  court.  Town  of  Lyons  v.  Cooledge, 
89  111.  529;  Svpervisors  v.  U.  S.,  4  Wall.  444;  U.  S.  v.  New  Or- 
leans, 98  U.  S.  381;  City  of  Cairo  v.  CampbeU,  5  N.  E.  Eep.  114, 
(January  Term,  1886.) 

On  the  rendition  of  this  judgment  against  the  town  it  became  the 
-duty  of  the  town  board  of  auditors  to  audit  it,  and  provide  for  its 
payment.  No  execution  was  needed,  and  the  issue  of  an  execution, 
could  add  nothing  to  the  plaintiff's  right ;  and  this  right  to  have  the 
judgment  audited,  and  a  tax  levied  and  collected  for  its  payment, 
seems  to  me  to  be  a  continuing  right,  in  no  way  dependent  on  the 
question  as  to  the  lien  of  the  judgment,  or  whether  an  execution  could 
issue  upon  it.  The  issue  of  an  execution  could  do  the  plaintiff  no 
good,  as  he  could  make  no  levy  upon  the  property  of  the  town,  and 
oollect  nothing  by  it ;  and  hence  the  plaintiff's  right  to  enforce  the 
payment  in  the  only  way  in  which  a  judgment  can  be  enforced  against 
s  municipality,  that  is,  by  writ  of  mnndamus,  is  in  no  way  impaired 
by  the  lapse  of  the  seven  years.  The  plaintiff,  if  this  judgment  were 
revived  by  a  scire  facias,  would  acquire  no  additional  right  against 
ibe  town  to  that  which  he  now  has;  and  the  judgment,  if  revived, 
would  have  no  greater  legal  or  moral  force  than  it  now  has.  I  am 
tberef(Mre  of  opinion  that  the  mandamus  will  lie  to  compel  the  audit- 
ing of  tbis  judgment,  and  the  levy  and  collection  of  a  tax  for  its  pay- 
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ment,  althoagb  more  than  seven  years  have  elapsed  since  its  rendition. 

As  to  the  last  point  made,  that  the  bonds  issued  by  the  town  for 
a  portion  of  the  interest  upqn  which  this  jadgment  was  rendered, 
were  subsequently  held  to  be  invalid  by  the  supreme  court,  it  seems 
to  me  sufficient  to  say  that  the  questions  as  to  the  validity  of  this  in- 
debtedness  were  all  raised  in  this  suit,  and  this  court  held  that  the 
indebtedness  was  valid,  and  rendered  judgment  against  the  town. 
This  judgment  was  never  appealed  from,  and  remains  unreversed, 
and  no  error  has  been  adjudged  in  reference  to  this  particular  case. 
Decisions  of  the  supreme  court  in  other  suits  on  the  same  series  of 
bonds  or  indebtedness  do  not  reverse  or  affect  this  judgment.  It  iB 
true  that  under  the  rulings  of  the  supreme  court,  as  to  the  law  under 
which  these  bonds  were  issued,  it  may  be  said  that  this  court  erred 
in  rendering  this  judgment,  but  this  judgment  was  conclusive  until 
reversed  for  such  error  by  an  appellate  court.  This  state  of  things 
results  from  the  rule  limiting  the  right  of  review  of  cases  in  this  court 
by  the  supreme  court  to  ju<^ments  where  the  amount  involved  ex- 
ceeds $5,000.  This  judgment,  having  been  rendered  for  less  than 
|5,000,  has  never  been  taken  to  the  supreme  court,  and  therefore  re- 
mains unreversed. 

Nor  do  I  think  there  is  any  force  in  the  argument  made  by  respond- 
ent's counsel  that  this  judgment  cannot  be  enforced  by  flianciamtM  be- 
cause the  town  had  no  authority  to  create  the  debt  in  question,  and 
therefore  has  no  authority  to  levy  a  tax  for  its  payment;  because 
when  the  judgment  was  rendered  against  the  town  it  became  a  charge 
against  it  as  completely  as  if  it  had  been  rendered  for  a  debt  which 
the  town  had  full  authority  to  contract.  After  a  judgment  has  been 
rendered  by  a  couirt  of  competent  jurisdiction,  even  if  the  court  erred 
in  so  rendering  it,  the  judgment  is  binding  upon  the  town  until  it  is 
reversed  by  an  appellate  court,  and  the  board  of  town  authorities  have 
no  discretion,  but  must  audit  it  as  a  town  charge.  Town  of  Lyons  v. 
Cooledge,  89  111.  529.     • 

The  only  place  where  the  question  of  the  validity  of  these  interest 
warrants  could  be  raised  was  in  the  suit  wherein  this  judgment  was 
rendered,  and  on  that  question  the  town  has  had  its  day  in  court,  and 
the  question  was  adjudged  against  them.  It  can  be  said  that  a  town 
has  no  right  to  commit  a  tort  against  an  individual,  but  if  a  tort  is 
committed,  and  a  judgment  recovered  for  damages  by  reason  of  such 
tort,  the  town  is  bound  to  pay  the  judgment ;  and  so  in  regard  to  any 
judgment  which  is  rendered.  The  moment  a  judgment  is  pronounced, 
that  moment  it  becomes  the  duty  of  the  town  to  pay  it,  and  of  the 
town  officers  to  see  that  it  is  paid  by  taking  steps  for  the  levying  and 
collecting  of  a  sufficient  tax;  and  the  town  officers  cannot,  after  judg- 
ment, be  heard  to  question  the  validity  of  the  indebtedness  for  which 
the  judgment  was  rendered. 

The  demurrer  to  the  answer  is  sustained,  and  a  writ  of  peremptory 
mandamus  awarded. 
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Benmett  and  others  v.  MoGiUiAN.* 

{Circuit  Oovai,  IT,  D.  lOinoti.    July  26, 1886.) 

Patmbht— AypROPiMATiOK  oj'  Patmkhtb— Saib. 

A  coanter-claim  of  purchaser  against  seller,  of  which  the  time  of  payment 

is  not  expressly  fixed  by  the  contract  of  sale,  should  be  deducted  irom  an 
earlier,  rather  than  a  later,  cash  payment  to  be  made  by  the  purchaser.  This 
is  80,  although  the  porchaser  had  the  option  to  malce  sach  earlier  payment  in 
cash,  or  in  land  at  a  fixed  valuation,  and  the  subsequent  payment  was  to  be 
in  cash  or  negotiable  notes. 

At  Law. 

McCoy,  Pope  dt  McCoy,  Mr.  Johnson,  and  Mr.  Peake,  for  plaintiff. 

House  dt  Fry  and  Mr.  Kline,  for  defendants. 

Blodgett,  J.  This  is  a  suit  to  recover  a  balance  claimed  by  plain- 
tiffs to  be  due  them  from  defendant  upon  the  sale  of  a  cattle  ranch, 
with  the  outfit,  fixtures,  and  cattle  pertaining  thereto,  in  the  Indian 
Territory.  This  case  was  tried  by  the  court  without  a  jury,  and  de- 
pends mainly  upon  the  legal  construction  to  be  given  to  the  contract, 
rather  than  on  any  disputed  facts. 

The  material  facts,  aa  they  appear  in  the  proof,  are  that,  on  or 
about  the  sixteenth  of  April,  1885,  the  plaintiffs  entered  into  a  con- 
tract with  the  defendant,  whereby  they  agreed  to  sell  to  the  defend- 
ant, for  the  sum  of  $400,000,  their  ranch,  cattle,  horses,  wagons, 
mules,  hogs,  and  ranch  outfit,  located  in  the  Indian  Territory,  at  or 
near  the  junction  of  the  Arkansas  and  Cimaron  rivers,  more  partic- 
ularly described  as  follows : 

"12,500  head  of  cattle,  to  be  counted,  and  averaging  in  age  and  sex  about 
as  follows:  3,000  head  of  three,  four,  and  five  year  old  steers;  3,000  head  of 
two-year  olds,  mixed;  5,000  head  one-year  old,  mixed;  1,500  head  of  cows 
and  bulls, — calves  born  in  1885  not  to  be  counted;  125  head  of  horses;  and 
all  the  muiea,  wagons,  harness,  bogs,  and  ranch  outfit,  located  on  the  said 
ranch,  and  used  in  connection  therewith;  and  aU  their  riglit,  title,  and  in- 
terest in  and  to  a  certiiin  lease  for  128,000  acres  of  land.  Icnown  as  the  •  Cher- 
oltee  Lease,'  dated  October,  1883,  and  running  five  years  from  the  date 
thereof,  at  a  yearly  rental  of  two  and  a  half  cents  per  acre;  also  all  their 
right,  title,  and  interest  in  and  to  the  said  lease  for  127,266  acres  of  land 
known  as  tlie  < Pawnee  Lease,'  dated  June  1,  1884,  and  running  five  years 
from  date,  at  an  annual  rental  of  three  cents  per  acre;  and  to  deliver  posses*. 
sion  of  all  said  property  to  defendant  on  or  before  the  fifteenth  day  of  July, 
1885." 

Should  the  number  of  cattle  delivered  exceed  12,500  head,  th6  de- 
fendant was  to  pay  in  cash  the  sum  of  $25  per  head  for  such  ex- 
cess; and  should  the  said  number  fall  short  of  12,500  head,  plain- 
tiffs were  to  credit  defendant  on  the  amount  to  be  paid  at  the  rate  of 
$25  per  head  for  such  deficit.     The  sum  of  $400,000  for  said  ranch 

'Edited  by  Russell  H.  Curtis,  Esq.,  of  the  Chicago  bar. 
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and  cattle  was  to  be  paid  by  the  defendant  as  follows :  The  sam  of 
$25,000  was  to  be  paid  in  cash  at  the  time  of  making  said  agree- 
ment; the  sum  of  $76,000  was  to  be  paid  July  25,  1885,  and  for 
which  the  defendant  was  to  give  bis  negotiable  promissory  notes  of 
even  date  with  said  contract,  payable  on  the  twenty-fifth  day  of  Jaly, 
1855,  with  8  per  cent,  interest;  $66,000,  to  be  paid  Jaly  1,  1886; 
$66,000,  to  be  paid  November  1,  1886, — for  which  two  last-named 
amounts  defendant  was  to  e^ecate  his  negotiable  promissory  notes, 
bearing  date  July  15,  1885,  and  payable  July  1,  1886,  and  Novem* 
ber  1,  1886,  with  8  per  cent,  interest  per  annum  from  the  date  of 
said  notes;  and  the  remaining  $168,000  was  to  be  paid  by  said  de- 
fendant on  the  fifteenth  day  of  July,  1885,  by  the  conveyance  to  tb» 
plaintiffs,  by  deed  of  general  warranty,  free  and  clear  of  all  incum- 
brances, taxes,  and  liens  of  every  kind  and  character,  of  84  acres  of 
land  in  Crosby's  sabdivision  of  the  S.'^  of  section  5,  township  37 
N.,  range  13  E.,  situated  in  the  county  of  Cook  and  siate  of  Illinois. 
The  defendant  paid  the  $25,000  called  for  by  the  contract  to  be 
paid  at  the  time  the  contract  was  made,  and  gave  his  notes  for  the 
$75,000  paj-able  July  25,  1885,  which  were  duly  paid  at  maturity.  It 
also  appears  that  between  the  first  and  fourteenth  days  of  July,  1885, 
plaintiffs  delivered  to  defendant  the  ranch  and  ranch  outfit,  and 
property  pertaining  .thereto,  and  4,854  head  of  cattle,  and  defondant 
accepted  the  same;  that  plaintiffs  were  unable,  by  reason  of  lossea 
in  the  p.eceding  winter,  to  deliver  the  full  number  of  cattle  called 
for  by  the  contract;  and  that  there  was  a  deficiency  or  shortage  in 
the  cattle  of  7,646  head,  which,  at  the  rate  of  $25  per  head,  made 
the  sum  of  $191,150  to  be  credited  the  defendant  on  the  purchase 
price  of  $400,000 ;  and  as  defendant  had  paid  the  cash  payment  of 
$25,000,  and  given  his  negotiable  notes  for  the  $75,000  due  July 
25th,  there  was,  after  crediting  the  shortage  of  $191,150,  only  a  bal- 
ance of  $108,850  to  be  paid  plaintiffs.  This  balance,  plaintiffs  con- 
tended, should  be  included  in  equal  time-notes,  payable  in  July  and 
November,  1886;  but  the  defendant  refused  to  give  the  notes,  and 
contended  that  he  was  entitled  to  apply  this  credit  of  $191,150,  firsts 
in  the  extinguishment  of  the  amount  to  be  secured  by  the  time-notes 
payable  in  1886,  and  the  remainder  of  this  credit  was  to  be  applied 
on  the  payment  to  be  made  in  Cook  county  land,  and  that  he  was 
entitled  to  convey  the  entire  Cook  county  lands  to  plaintiffs,  and 
plaintiffs  were  bound  to  accept  the  same,  and  to  pay  him  the  sum 
of  $59,150  in  cash  for  said  land.  In  other  words,  that  the  plaintiffs 
were  bound  to  take  the  land  at  $168,000,  and  pay  defendant  the  bal- 
ance of  $59,150  which  would  remain  unpaid  for  the  land  by  the  de> 
livery  of  the  ranch  and  cattle.  So  that  the  controversy  in  the  case 
is  as  to  whether  the  plaintiffs  were  bound  to  accept  this  land  at  the 
price  fixed  in  the  contract,  and  make  up  in  cash  the  deficiency  in  the 
price  to  be  allowed  for  it,  or  whether  plaintiffs  could  insist  that  the 
credit  for  the  shortage  on  the  cattle  should  be  applied,  first,  to  ex- 
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tingnish  the  payment  defendant  was  to  make  in  Cook  county  land, 
and  then  upon  the  amount  to  be  secured  by  the  time-notes  due  in 
Jnly  and  November,  1886,  thus  leaving  this  balance  of  $J0S,150  due 
pIainti£Fs;  and  this  suit  is  brought  to  recover  this  balance  of  $108,- 
150,  on  the  ground  that,  defendant  having  refused  to  give  his  notes, 
it  became  at  once  a  money  demand. 

It  was  conceded  upon  the  trial  that  the  plaintiffs  were  the  owners 
of  the  ranch  in  question,  and  bad  thereon,  in  the  fall  of  1884,  the 
full  number  of  cattle  specified  in  the  contrast;  and  that  they  sup- 
posed, in  good  faith,  at  the  time  the  contract  was  made,  that  they 
would  be  able  to  deliver  to  defendants  the  full  number  of  12,500 
head  of  cattle;  but  that,  by  reason  of  the  severity  of  the  winter  of 
1884-85,  the  plaintiffs'  losses  of  cattle  were  so  great  they  were  un- 
able to  deliver  more  than  4,854  head  stated.  From  this  large  defi- 
ciency in  the  number  of  cattle,  which  I  may  say,  from  the  proof,  ap- 
pears to  have  been  unexpected  on  the  part  of  both  parties,  has  arisen 
the  difficult  question  of  law  to  be  determined  in  this  case.  Upon  the 
trial  I  admitted  a  large  mass  of  testimony  in  regard  to  the  prelim- 
inary negotiations,  correspondence,  and  interviews  between  the  con- 
tracting parties  and  their  brokers,  for  the  purpose  of  obtaining,  if 
possible,  some  light  upon  the  true  construction  to  be  given  to  the 
terms  of  the  contract,  in  view  of  the  embarrassing  questions  which 
are  in  controversy ;  but  I  feel  compelled  to  say  that  very  little,  if  any, 
light  as  to  the  construction  to  be  given  to  the  contract  was  obtained 
from  this  testimony.  The  proof  satisfies  me  that  the  plaintiffs,  in 
good  faith,  believed  that  they  had  the  full  number  of  cattle  named  in 
the  contract,  and  would  be  able  to  deliver  them  at  the  time  stipulated ; 
and  I  have  no  doubt  that  the  defendant  expected  at  that  time  to  re- 
ceive that  number  of  cattle,  and  to  pay  for  them  in  the  manner  pro- 
vided in  the  contract.  That  there  might  be  a  comparatively  small 
surplus  or  excess  of  cattle  over  and  above  the  number  called  for  by 
the  contract,  or  that  there  might  be  a  small  deficiency,  is  clearly  in- 
dicated by  the  terms  of  the  contract  itself,  and  from  the  parol  proof; 
but  I  have  no  doubt,  from  the  proof,  that  neither  party  anticipated 
so  large  a  shortage  of  cattle,  or  that  any  serious  difiScnlty  or  question 
would  arise  by  reason  of  such  excess  or  deficiency.  The  contract 
provided  that  any  excess  of  cattle  above  12,500  head  should  be  paid 
for  in  cash  by  the  defendant,  at  the  rate  of  $25  per  head  for  such 
excess,  and,  should  the  number  fall  short  of  12,500  head,  the  plain- 
tiffs were  to  credit  the  defendant  on  the  amount  to  be  paid  at  the 
rate  of  $25  per  head  for  such  deficit. 

It  appears  from  the  proof  that  the  defendant  refused  to  enter  into 
the  contract  except  upon  condition  that  the  Cook  county  land  was  to 
be  taken  at  the  specified  price  as  part  payment;  and  it  also  appears, 
with  equal  certainty,  that  the  plaintiffs  insisted  that  they  would  not 
sell  unless  they  could  get  about  $250,000  in  cash,  or  what  was  equiva- 
lent to  cash.    The  fair  and  natural  conclusion  in  regard  to  the  state 
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of  mind  of  the  parties,  and  the  view  thej  took  of  the  transaction  at 
the  time  the  contract  was  made,  I  think,  is  that  the  plaintiffs,  on  the 
assumption  that  they  had  12,500  head  of  cattle  to  deliver,  and  would 
get  about  $250,000  in  money,  or  what  was  the  equivalent  of  money  in 
cash  and  negotiable  paper,  were  willing  to  make  the  sale  to  defend- 
ant for  $400,000,  and  the  defendant,  supposing  or  assuming  that  be 
was  to  pay  the  full  sum  of  $400,000,  would  not  agree  to  make  the 
purchase  except  upon  the  condition  that  the  land  was  to  be  taken  at 
$168,000,  as  part  of  said  sum' of  $400,000;  and  I  think,  from  the 
parol  proof,  that  plaintiffs  did  not  consider  the  Cook  county  land  as 
the  equivalent  for  cash  at  the  full  amount  of  $168,000,  at  which  they 
were  to  receive  it  in  payment. 

After  the  difficulty  arose  between  the  parties  growing  out  of  this 
large  deficiency  in  the  number  of  cattle,  as  I  have  already  said,  de- 
fendant insisted  that  the  contract  amounted  to  a  sale  of  this  land  to 
the  plaintiff  for  $168,000,  and  that,  inasmuch  as  plaintiffs  had  not 
cattle  enough  to  fully  pay  for  the  land,  they  were  therefore  under  ob- 
ligation to  make  up  that  deficiency  in  cash.  Afterwards,  however, 
and  in  a  subsequent  interview  between  the  parties,  the  defendant 
offered  to  convey  to  the  plaintiffs  54  acres  of  this  land  in  fulfillment 
of  the  contract  on  his  part,  but  without  designating  from  what  part 
of  the  84  acres  this  54  acres  was  to  be  taken.  Plaintiffs  refused  to 
accept  this  latter  offer,  claiming  that  they  were  entitled  to  time-notes 
due  in  July  and  November,  1886,  or,  if  defendant  refused  to  give 
such  notes,  then  they  were  entitled  to  the  money  at  once.  The  de- 
fendant tendered  the  plaintiffs  no  deed,  either  for  the  entire  tract  of 
84  acres,  or  the  54  acres  which  he  subsequently  offered  to  convey; 
but  I  think  the  proof  satisfactorily  shows  that  the  defendant  was  in 
condition  to  have  made  the  plaintiffs  a  good  title  either  to  the  whole 
84  acres,  or  any  part  of  the  tract. 

It  seems  to  me  that,  when  an  actual  count  of  the  cattle  showed  this 
large  deficit  in  the  number,  defendant  might  properly  have  refused  to 
accept  the  property  and  put  plaintiffs  in  default  upon  their  part  of  the 
conti'act;  but  he  elected  to  accept  what  plaintiffs  had  to  deliver  on  the 
contract,  and  must  be  held  to  have  thereby  assented  to  such  readjust- 
ment of  its  terms  as  were  made  necessary  by  the  changed  facts.  I 
do  not  think  that  either  party  to  this  contract  intended  or  understood 
at  the  time  it  was  made  that  plaintiffs  were  to  buy  this  Cook  county 
land  from  defendant  unless  they  paid  him  for  it  in  the  ranch  and 
cattle  property.  My  construction  of  the  contract  is  that  it  gave  the 
defendant  the  option  of  paying  $168,000  of  this  purchase  money  by 
the  conveyance  of  this  Cook  county  land ;  that  if  the  defendant  had 
declined  to  make  the  conveyance,  or  been  unable  to  give  a  good  title, 
the  amount  to  be  liquidated  by  the  conveyance  of  the  land  would  have 
at  once  become  a  money  payment,  and  would  have  been  payable  in 
cash  on  the  fifteenth  of  July,  1885.  If  the  plaintiffs  had  delivered 
the  whole  number  of  cattle  contemplated  by  the  contract,  they  would 
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have  Waen  entitied  to  the  note  for  $66,000,  dne  July  1, 1886,  and  an- 
other note  for  the  same  amoant,  due  November  1,  1886,  and  also 
to  a  deed  of  the  Cook  connty  land,  or  the  amount  of  cash  ait  which 
the  land  was  to  be  applied  on  the  contract,  in  case  the  defendant 
should  refuse  or  be  unable  to  make  a  deed. 

I  think,  therefore,  that  the  land  payment  is  to  be  treated  as  a  pres- 
ent or  cash  payment,  and  that  the  deficiency,  at  the  rate  of  $25  per 
head,  which  is  to  be  credited  to  the  defendant,  should  be  appropri- 
ated in  liquidation  of  this  cash  payment;  that  is,  upon  the  law  of  the 
appropriation  of  payments,  the  court  should  apply  this  credit  to  the 
cash  which  the  defendant  would  have  been  called  upon  to  pay  in  case 
he  should  have  been  unable  to  make  the  title  at  the  time  called  for. 
The  $168,000  to  be  liquidated  by  the  land  is  a  present  payment, 
whether  it  is  to  he  made  in  money  or  land;  and  if  the  defendant,  by 
the  terms  of  the  contract,  is  entitled  to  a  credit  equal  to  or  exceeding 
the  purchase  price  of  the  land,  it  should  be  applied  upon  this  payment 
to  be  made  in  land,  rather  than  upon  the  deferred  payments  to  be 
evidenced  by  notes;  that  is,  the  land  was  a  down  payment,  to  be  made 
at  the  time  of  the  completion  of  the  oontraot. 

While  it  undoubtedly  can  be  said,  from  the  proof,  that  neither  party 
anticipated  the  questions  which  have  arisen  by  reason  of  this  large 
deficiency  in  the  number  of  cattle,  yet,  at  the  same  time,  the  contract 
does  in  terms  provide  for  just  this  contingency,  without,  however, 
providing  upon  which  of  the  payments  the  deficiency  should  be  ap- 
plied, if  it  should  be  large  enough  to  exhaust  either ;  and  it  becomes 
the  duty  of  the  court,  therefore,  by  construing  the  terms  of  th&  con- 
tract, to  make  the  application.  After  considerable  reflection,  and  not 
without  much  doubt  as  to  the  soundness  of  my  conclusion,  I  have 
finally  decided  that  the  better  reasons  support  such  construction  of 
the  contract  as  requires  that  this  credit  should  be  appropriated  to  the 
extinguishment  of  this  $168,000  which  defendant  was  to  pay  at  the 
time  the  property  was  delivered,  and  which  he  might  have  paid  either 
in  cash,  or  by  the  conveyance  of  this  land.  Making  the  application 
of  this  credit,  first,  to  extinguish  the  laud  payment,  leaves  the  sum 
of  $108,850  due  plaintiffs  for  which  defendant  should  have  given  his 
notes  payable  in  July  and  November,  18S6,  with  interest  at  8  per 
cent.  He  declined  to  give  such  notes,  or  any  notes,  and  hence  this 
balance  became  a  present  demand,  and  could  be  sued  for. 

I  therefore  find  the  issues  for  the  plaintiffs,  and  assess  the  damages 
at  $108,850,  with  interest  at  6  per  cent,  from  July  15,  1886. 
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Ibeuh  and  others  r.  Hedden,  Collector,  etc. 

(Dittriet  Oovrt,  8.  D.  Neva  York.    June,  1886.) 

Customs  Ddtikb— Rkappbaiskmient— Pbbs  Illegally  Exacted — Pbicaltt — 
Rbv.  8t.  S§  2636,  2725,  2733,  2930. 

Section  2725  of  the  Revised  Statutes,  providing  for  the  payment  of  five  dol- 
lars a  day  to  merchant  appraisers,  has  no  application  in  ports  where  there  is 
a  stated  appraiser.  Sembit,  in  such  cases  compensMion  is  provided  for  by 
section  2733. 
3.  Same— Importer  not  Liable  roB  Expenses  of  Mebchant  Apfkaisbr— 
TsKABUKT  RbotjI/ATIon  473  Void. 

Upon  notice  by  an  importer,  pursuant  to  section  2930,  of  his  dissatisfaction 
vritli  the  appraiser's  valuation  of  goods  imported,  areappraisement  by  a  mer- 
chant appraiser  is  one  of  the  ordinary  means  of  ascertaining  the  value  of  the 
goods  for  the  purpose  of  determining  the  duty;  and  no  charge  for  that  serv- 
ice can  be  imposed  upon  the  importer,  directly  or  indirectly,  in  the  absence 
of  any  authority  of  law  therefor.  Article  472  of  the  treasury  regulations  of 
1884  is  to  that  extent  illegal  and  void. 
|L  Same — Collectob's  Liability — ^Volttntabt  Paykbnt — ^Pabty  Aoorietbd. 

The  plaintiffs,  upon  giving  notice  of  dissatisfaction  with  an  appraisement, 
paid  at  the  collector's  office,  upon  filing  such  notice,  a  fee  of  $10,  which  had 
been  long  required  as  a  condition  of  proceeding  with  the  reappraisement,  in 
accordance  with  article  472  of  the  treasury  regulations.  The  deposit  was  for 
the  purpose  of  paying  the  merchant  appraiser  for  his  services,  such  portion  as 
was  not  used  for  that  purpose  being  afterwards  returned.  Held,  (1)  that  such 
deposit,  if  exacted  as  a  condition  of  proceeding  with  the  reappraisement.  was 
illegal;  and,  if  done  with  the  collector's  knowledge  and  sanction,  was  a  vio- 
lation by  him  of  section  2636,  which  declares  that  "every  officer  of  the  cus- 
toms who  demands  or  receives  any  other  or  greater  fee  than  is  allowed  by  law 
for  performing  any  duty  or  service  required  from  him  shall  be  liable  to  a  pen- 
alty of  1200  to  the  use  of  the  party  aggrieved;"  (2)  that  if  paid  in  pursuance  of 
a  well-l;nown  and  settled  requirement  and  usage,  it  was  not  a  voluntary  pay- 
ment; (3)  that  the  plaintiSs  were  entitled  to  prosecute  the  defendant  in  their 
own  name. 

Action  for  Penalty. 
Mr,  Tremain,  for  plaintiffs. 
Mr.  Piatt,  for  defendant. 

The  charge  to  the  jury  in  the  above  case  was,  in  substance,  as 
follows : 

Brown,  J.  This  action  is  brought  to  recover  of  the  collector  a  pen- 
alty of  $2U0,  under  section  2636,  Eov.  St.,  upon  the  ground  that  be 
received  a  fee  that  he  was  not  entitled  by  law  to  charge,  upon  a  re- 
appraisement of  the  plaintiffs'  goods.  To  entitle  the  plaintiffs  to  re- 
cover, it  must  appear  that  the  charge  was  illegal ;  and  that  it  was 
received  for  a  service  that  the  plaintiffs  had  a  right  to  require  from 
the  collector  without  charge. 

If  the  deposit  of  the  $1U  in  this  case,  no  matter  though  its  purpose 
was  to  pay  the  merchant  appraiser,  was  required  by  the  collector  as 
a  condition  of  ordering  a  reappraisement,  it  was  an  Ulegal  exaction. 
No  statute  has  been  pointed  out  that  authorizes  any  requirement  that 
the  importer  shall  pay  the  expenses  of  the  merchant  appraisers  upon 
reappraisements.     Section  2725,  which  provides  for  the  payment  of 
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five  donare  per  day,  applies  only  to  ports  where  there  is  no  appraiser. 
Section  2783,  however,  provides  that  for  "every  other  person  that  the 
edleetor  may  find  it  necessary  and  expedient  to  employ  as  occasional  | 

inspector,  or  in  any  other  way  in  aid  of  the  revenue,  a  like  snm,  while 
actually  so  employed,  not  exceeding  three  dollars  for  every  day  so 
employed."    If  there  is  no  other  statotory  provision  applicable  to 
merchant  appraisers  in  ports  where  there  is  an  appraiser,  that  sec- 
tion would  seem  to  apply.     But  that  section,  like  nutiierous  others, 
provides  merely  for  the  officer's  compensation.     Nothing  in  it  makes 
this  compensation  a  charge  upon  the  importer,  or  authorizes  its  col- 
lection from  him.     Mo  fee  or  deposit  can  therefore  be  lawfully  re-  ' 
quired  to  be  paid  by  the  importer  for  a  reappraisement,  when  he 
gives  notice  of  his  dissatisfaction  with  the  appraiser's  valuation  in  ac- 
cordance with  section  2930.     The  reappraisement  in  such  a  case  is  i 
a  part  of  the  mode  pointed  out  by  law  for  ascertaining  the  value  of 
the  importation  for  the  purpose  of  levying  duties,     it  is  as  much  a  I 
right  of  the  importer  to  have  that  reappraisement  made  when  he  is                          i 
dissatisfied  with  the  appraiser's  valuation  as  it  is  the  right  of  the                           | 
government  in  the  first  instance  to  have  its  general  appraiser  appraise                           i 
the  merchandise  without  any  notice  to  the  importer,  or  without  the                          I 
aid  of  a  merchant  appraiser.    It  is  no  more  the  duty  of  the  importer                          ' 
to  pay  the  expense  of  the  merchant  appraiser  than  that  of  the  general 
appraiser.     The  reappraisement,  after  notice  of  dissatisfaction,  is,                           ; 
like  the  appraisement,  one  of  the  necessary  means  of  finally  deter-                           i 
mining  the  value  upon  which  the  duties  are  to  be  liquidated.     Under 
the  law,  as  it  now  stands,  the  importer  has  nothing  to  do  with  the 
selection  of  the  merchant  appraiser.     He  simply  notifies  the  collector 
of  his  dissatisfaction.    It  is  then  the  collector's  duty  to  appoint  an 
additional  appraiser.     The  importer  cannot  be  lawfully  subjected  to 
any  charge  for  either  service,  because  no  l«w  imposes  such  a  charge 
upon  him.     If,  therefore,  the  collector  required  and  received  this  f  10 
as  a  condition  of  proceeding  with  the  reappraisement,  the  penalty 
prescribed  by  section  2635  was  incurred. 

It  has  been  argued  before  you  that  this  was  a  voluntary  payment 
by  the  importer.  There  was  no  objection  or  protest  against  the  pay- 
ment in  this  instance.  It  is  not  necessary,  however,  that  there  should 
always  be  a  protest  accompanying  the  payment  of  a  sum  of  money  ■ 
which  is  paid  in  order  to  obtain  the  performance  of  a  duty,  or  the  al- 
lowance of  a  right,  to  render  the  payment  an  enforced  payment. 
Where  there  is  a  settled  and  well-known  course  of  business  requiring 
each  payment,  which  has  been  continued  for  a  considerable  time,  and 
the  fact  is  known  that  the  right  is  not  accorded,  and  the  proceedings 
are  not  had,  without  such  payment,  a  payment  made  under  such 
circumstances  may  be  just  as  much  a  constrained  and  coerced  pay- 
ment as  if  it  were  the  first  in  the  series,  and  made  under  an  express 
protest  and  objection  at  the  time.  Swift  Co.  v.  U.  S.,  Ill  U.  B.  22; 
8.  C.  4  Sup.  Ct.  Kep.  244. 
v.28p.no.7— 27 
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All  the  evidence,  therefore,  that  has  been  given  in  regard  to  the 
course  and  custom  of  business  in  this  and  other  cases  of  the  same 
kind,  is  to  be  taken  by  you  into  account  in  determining  whether  this 
was  purely  and  simply  a  voluntary  payment  By  the  importer,  or 
whether  it  was  paid  upon  a  well-known  and  established  requirement 
that  this  deposit  must  be  made  or  else  that  no  proceedings  for  reap- 
praisement  would  be  had.  If  you  find  that  the  latter  was  the  fact, 
then  this  was  not  a  voluntary  payment  in  the  meaning  of  the  law,  al- 
though no  specific  objection  was  taken  at  tbe  time. 

The  collector  is,  in  general,  answerable  for  the  acts  of  his  subordi- 
nates, who  simply  perform  the  duties  assigned  to  them.  He  is  not 
liable  for  any  departure  by  one  of  the  clerks  from  his  prescribed  du- 
ties, in  a  demand  of  fees  made  without  the  collector's  sanction  or 
authority.  In  such  a  case  the  remedy  would  be  against  the  person 
who  committed  the  offense.  But  if  the  fee  is  imposed  in  the  regular 
and  customary  course  of  business,  and  with  the  knowledge,  approval, 
and  sanction  of  tbe  collector,  and  the  collector  receives  the  money, 
then  the  act  is  legally  the  act  of  the  collector  as  the  responsible 
principal,  and  is  within  the  statute. 

You  have  heard  the  evidence  as  to  the  frequency  of  charges  of  this 
kind.  It  is  for  you  to  determine  whether  this  would  probably  take 
place  without  any  knowledge  or  sanction  or  approval  by  the  collector, 
or  whether  it  was  done  as  a  part  of  the  ordinary  course  of  the  business 
of  the  office,  with  his  knowledge,  approval,  and  sanction.  Tou  have 
also  before  you  the  check  of  the  collector,  given  as  a  return  payment 
of  a  part  of  this  sum,  only  the  balance  being  retained,  which  is  sup- 
posed to  have  been  paid  to  the  merchant  appraiser  for  his  services  on 
the  reappraisment.  The  return  of  that  balance  makes  no  difference 
as  regards  the  original  exaction,  if  the  payment  was  exacted  as  a  con- 
dition of  going  on  with  the  reappraisement. 

If  exacted,  the  intention  undoubtedly  was  to  compel  the  importer 
to  pay  the  expense  of  employing  the  merchant  appraiser;  nor  would 
it  make  any  difference  that  the  collector  did  not  derive  any  personal 
benefit  from  the  exaction,  if  it  was  demanded  for  the  purpose  of  pay- 
ing a  charge  that  the  importer  was  not  bound  by  law  to  pay.  Nei- 
ther is  it  any  defense  that  this  exaction  was  in  pursuance  of  a  reg- 
ulation of  the  treasury  department. 

By  article  472  of  the  treasury  regulations  of  1884  it  is  provided  that 
"the  merchant  appraiser  is  entitled,  as  such,  to  a  compensation  of 
five  dollars  per  diem  while  so  employed,  to  be  paid  by  tbe  party  tak- 
ing the  appeal;"  that  is,  by  the  importer.  I  am  obliged  to  rule  that 
the  treasury  department  has  no  power  to  add  to  the  laws  by  imposing 
charges  on  importers,  and  that  that  part  of  this  regulation  is  illegal. 
Morrill  V,  Jones,  106  U.  S.  466;  S.  C.  1  Sup.  Ct.  Rep.  423. 

The  article  further  continues : 

"In  cases,  however,  where  snch  party  refuses  or  delays  to  make  the  pay- 
ment, tbe  collector  is  authorized,  if  claitned  by  the  merdiant  appraiser,  to  ad- 
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vance  the  sum  dne  to  said  merchant  appraiser,  such  payment  to  be  noted  on 
the  entry  of  the  merchandise  In  question;  and  no  permit  theieafter  will  be  ! 

issued  for  the  delivery  of  said  merchandise,  or  any  part  thereof,  for  consump- 
tion, transportation,  or  exportation,  until  the  collector  is  reimbursed  by  the  { 
importer  fur  the  advance  so  made." 

Under  that  regulation  there  could  be  no  goods  delivered  without 
the  payment  of  this  money;  so  that  payment  under  that  regulation 
would  be  a  payment  under  duress  or  coercion. 

In  matters  of  this  kind,  I  may  say,  in  conclusion,  that  there  is  no 
other  way  to  reach  departures  from  the  statute,  and  to  check  and 
prevent  petty  impositions,  than  some  such  mode  as  this.     There  are  > 

various  general  statutes,  like  that  under  which  this  action  is  brought,  ; 

designed,  by  the  penalties  imposed,  to  afford  both  a  compensation  to  j 

the  persons  aggrieved  and  a  check  against  exactions  beyond  what  the 
law  allows.    The  object  of  this  statute  is  evidently  the  protection  of  the  \ 

public.     It  may  operate  harshly,  considering  a  single  transaction  i 

only.     If  it  did  not  do  so,  it  would  not  be  likely  to  afford  any  effectual  i 

remedy,  and  it  would  be  likely  to  be  less  regarded  in  the  future.     This  i 

penalty,  without  being  heavy,  is  sufficient  to  secure  attention.     If  en-  | 

forced,  it  will  tend  to  stop  such  impositions.  There  is  nothing,  there- 
fore, in  the  circumstances,  as  it  seems  to. the  court,  that  should  lead 
you  to  hesitate  in  finding  a  verdict  for  the  plaintiffs,  provided  yon  find  ' 

the  conditions  to  exist  which  I  have  stated  to  be  essential,  viz. :  that 
the  collector  received  this  money ;  that  it  was  not  a  voluntary  payment, 
bat  one  that  was  coerced,  having  in  view  the  established  practice  of 
business  as  known  to  the  collector,  and  sanctioned  by  him.  If  you 
find  such  to  be  the  facts,  and  that  this  money  was  required  and  re- 
ceived by  the  collector  as  a  condition  of  proceeding  with  the  reappi-aise- 
ment  of  this  merchandise,  then  it  is  your  duty  to  find  for  the  plain- 
tiffs.   Otherwise,  your  verdict  will  be  for  the  defendant. 


In  re  Petition  of  Jatne  in  the  Matter  of  Vetteblbin  and  others. 

{Dittriel  Court,  8.  D.  Neio  York.    June  28, 1886.) 

1.  Bakkkuptct— Ihfobmbb'8  CoMPBNBATioiT— Bet.  St.  §  8090— JuRiroicrroji  on 
Pbtition. 

Upon  a  petition  filed  in  bankruptcy  by  an  informer,  under  section  8090  of 
the  Revised  Statutes  and  the  act  of  1867,  to  have  an  adjudication  as  to  his 
claim  against  the  United  States,  a  creditor  of  the  bankrupt  by  Judgment  re- 
covered through  the  information  of  the  petitioner,  hM,  that  the  court  had  no 
jurisdiction  of  the  matter  upon  summary  petition,  no  money  having  been  re- 
covered in  that  suit,  and  there  being  no  lund  in  court  to  the  credit  of  that 
cause. 

8.  COUBTS — CotJBT  OF  ClAIUS — JURISDICTION  —  InFOHMEr's  LtEN  ABOLISHED— 

Res  Judicata— Act  of  June  23, 1874,  Sg  6.  2&— Construction  of. 

Since  the  passage  of  the  act  of  June  22,  1874.  an  informer  has  no  vested  in- 
terest in  any  funds  recovered  by  the  government  through  information  given 
by  him,  but  only  a  right  to  compensation  as  a  personal  claim  against  the  gov. 
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enuBsnt  At  laapects  uiiti  existing  at  the  passage  of  tliat«ot,  tbe  leeratair 
of  the  treasury  had  power,  under  section  86,  to  determine  the  informer'a 
compensation,  without  any  previous  examination  or  report  thereon  by  the 
court,  under  section  6.  Iwtf,  therefore,  that,  upon  a  claim  made  by  the  peti- 
tioner and  others  to  the  secretary  of  the  treasury,  and  a  reference  thereof  by 
him  to  the  court  of  claims,  witnont  any  preTioos  examination  by  the  oonrt 
in  which  the  principal  action  was  pending,  the  court  of  claims  had  Jurisdic- 
tion of  the  person  and  of  the  subject-matter,  and  that  its  decision  adverse  to 
the  petitioner's  exolusiTe  daim  was  Talid  and  binding. 

In  Bankraptoy. 

Roger  M.  Sherman,  for  petitioner. 

Eiihu  Root,  n.  S.  Atty.,  and  Qeo.  E.  P.  Howard,  Asat.  U.  S.  Atty^ 

for  the  United  States. 

Dudley  Phelps,  for  olaimant,  Eanski. 

Bbowh,  J.  Upon  examination,  I  am  Baiiefied  that  I  have  no  ja- 
risdiction  to  entertain  a  summary  petition  by  Mr.  Jayne,  as  informer, 
to  adjudicate  upon  bis  rights,  as  against  the  United  States,  under 
the  act  of  1867.  If  the  petition  were  based  apon  the  act  of  1874, 
to  recover  a  suitable  compensation,  this  court  would  have  jnrisdic> 
tion  to  determine  the  matter  by  petition,  if  the  case  were  brought 
within  section  6  of  that  act.  Bat  the  claim  in  this  case  is  to  a 
moiety  of  the  proceeds  recovered  nnder  section  1  of  the  act  of  March 
2,  1867.  Under  that  act  there  is  no  authority  in  this  court  to  exam- 
ine informers'  claims  in  a  summary  way  by  petition,  nor,  so  far  as  I 
know,  was  there  any  such  authority  until  the  act  of  June  22, 1874,  ex- 
cept as  an  incident  to  some  suit,  resulting  from  the  informer's  efforts, 
and  while  the  court  was  in  custody  of  the  proceeds  collected  in  that 
cause.  In  the  case  of  U.  S.  y.  George,  6  Blatchf.  37,  the  proceeds 
of  the  judgment  had  been  paid  into  court,  and  awaited  the  order  of 
the  court;  and  such  was  the  fact  in  all  the  cases  there  referred  to. 
Such  is  not  the  case  here.  There  is  no  fund  in  the  custody  of  the 
court,  or  under  its  control,  in  the  suit  brought  by  the  procurement 
of  the  informer.  That  suit  was  a  suit  in  personam,  and  resulted,  in 
1872,  in  a  judgment  of  about  $100,000  in  favor  of  the  United  States. 
Nothing  has  ever  been  collected  in  that  suit  itself.  There  is  no 
money  in  the  court  to  the  credit  of  that  cause,  and  none  is  likely  to 
be.  The  United  States  proved  its  demands  as  a  creditor  against  the 
bankrupt's  estate,  and  the  only  money  that  the  United  States  will 
receive  will  be  received  simply  as  a  creditor  of  the  bankmpts,  apon  a 
distribution  and  payment  by  the  assignee  in  bankruptcy,  if  any  such 
payment  should  be  ordered  and  made.  The  informer  has  no  claim 
against  the  bankrupts,  nor  any  demand  affecting  the  amount  of  the 
bankrupts'  assets,  or  the  amount  to  be  distributed  by  the  assignee; 
and  hence  no  claim  of  which  the  court  can  take  cognizance  by  peti- 
tion in  bankruptcy.  He  has  nothing  but  a  claim  against  the  tlnited 
States,  a  creditor  of  the  bankrupts,  and  there  is  no  jurisdiction  in 
this  court  to  entertain,  by  petition,  a  mere  claim  of  one  creditor 
against  another  creditor  entitled  to  a  distribation  in  bankraptoy. 
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•Any  decision  I  might  rxLeHue  of  the  qoestion  on  vliicb.a  ddcisioB  lis 
desired,  namely,  wfafitber  the  informer  has  a  right  to  payment  fron 
the  United  States,  under  the  moiety  aet  of  1867,  as  an  interest  vested 
in  bim  prior  to  the  repeal  of  the  aot  of  1874,  would  be  binding.npon 
neither  party,  and  the  petition  should  therefore  be  dismissed. 


Upon  a  sabseqaent  petition  under  the. aot  of  1874,  the  following 
decision  was  rendered : 

Bbown,  J.  The  petitioner  asks  that  this  court  shall  take  proceed>- 
ings  under  section  6  of  the  act  of  Jane  22, 1874,  (Supp.  Bev.  St.  78,) 
\o  examine  bis  claim,  as  an  informer,  upon  certain  funds  collect^ 
by  the  United  States  from  Yetterlein  &  Co.,  under  a  payment  and 
distribation  by  the  assignee  in  bankruptcy  upon  a  judgment  for  vio- 
lating the  revenue  laws,  obtained,  in  1872,  in  consequence  of  his  inv 
formation,  and  which  judgment  was  proved  as  a  claim  in  bankruptcy. 
The  petitioner  alleges  that  be  alone  gave  the  first  actual  information 
of  the  fraud  upon  which  the  claim  of  the  government  against  the 
bankrupts  was  based.  Bat  it  appears  that  a  few  weeks  afterwards, 
and  on  or  about  the  first  of  August,  1869,  a  written  claim  was  filed 
with  the  secretary  of  the  treasury  for  an  informer's  share,  which  was 
signed  by  the  petitioner  and  three  other  persona.  Upon  a  claim  of 
the  latter  to  ccnnpensation  as  informers,  recently  made  upon  the 
secretary  of  the  treasury,  since  the  bearing'  on  the  previous  petition, 
in  respect  to  a  considerable  sum  recently  paid  into  the  treasury  by 
the  assignee  in  bankruptcy,  the  question,  as  between  the  petitioner 
alone  and  the  other  informers  as  alleged  joint  claimants,  was  sub- 
mitted by  the  secretary  of  the  treasury  to  the  court  o£  claims  for  de- 
cision, under  section  2  of  the  act  of  March  3, 1883,  or  of  section  1063 
of  the  Revised  Statutes.  The  petitioner  thereupon  filed  his  petition 
in  the  court  of  claims,  praying  that  be  be  declared  the  sole  informer, 
and  alone  entitled  to  compensation  as  such.  That  court  subsequent!^ 
decided,  upon  careful  consideration,  against  the  petitioner's  exclusive 
claim,  and  held  that  all  the  four,  including  the  petitioner,  were  en< 
titled  to  compensation  jointly.  ^ 

As  this  was  an  adjudication  upon  the  very  question  now  sought  to 
be  presented  to  this  court,  it  is  manifestly  res  adjudUata,  provided 
the  court  of  claims  had  jurisdiction  of  the  cause.  The  petitioner's 
counsel  now  arge  that  the  proceeding  before  the  conrt  of  claims  waa 
■coram  non  judice,  because,  nnder  the  sixth  section  of  the  act  of  June 
22,  1874,  above  referred  to,.it  is  declared  that  "no  payment  shall.be 
made  to  any  person  famishing  iniormation  in  any  case  wherein  ja> 
dicial  proceedings  shall  have  been  instituted,  unless  his  claim  for 
compensation  shall  have  been  established  to  the  satisfaction  of  .the 
.eoairt  or  judge  having  cognizance  of  such  proceeding,  and  the  ivalue 
-of  bis  services  duly  certified  by  said  judge  or  court  for  the  .iofonua- 
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tion  of  the  seeretary  of  the  treasury;"  and  beoanse  no  Bneb  proceed- 
ings were  ever  taken,  prior  to  the  proceedings  before  the  secretary 
and  the  eourt  of  claims,  or  at  any  time,  in  the  district  eonrt  of  this 
district,  which  was  the  court  in  which  the  judgment  against  Vetter- 
lein  &  Co.  was  obtained. 

This  application  is  not  entitled  to  consideration  beyond  the  strict- 
est legal  right,  after  the  petitioner  has  made  his  application  to  the 
secretary  of  the  treasury,  has  once  obtained  an  award,  and  afterwards 
filed  bis  petition  in  the  court  of  claims,  and  obtained  a  careful  and 
well-considered  adjudication  on  the  merits,  without  any  intimation  of 
any  doubt  of  the  jurisdiction  either  of  the  secretary,  or  of  that  court, 
to  proceed  with  the  matter  independently  of  section  6  of  the  act  of 
1874.  The  petitioner's  petition  to  the  court  of.  claims  sets  out  fully 
all  the  facts  upon  which  he  now  relies,  and  there  is  neither  protest 
nor  objection  to  the  jurisdiction  of  that  court  to  determine  the  ques- 
tion upon  its  merits.  There  is  no  fact  that  was  not  as  well  known 
to  the  petitioner  then  as  now,  nor  is  there  anything  new  in  his  appli- 
cation to  this  court.  If  objection  to  the  want  of  jurisdiction  could 
be  waived,  the  petitioner's  acts  in  this  case  certainly  amount  to  such 
a  waiver.  Upon  the  argument  I  had  regarded  that  application  as 
somewhat  in  the  nature  of  a  proceeding  in  rem,  to  obtain  a  share  of 
the  fund  in  specie  to  which  the  informer  was  by  law  entitled.  If  such 
were  the  true  nature  of  the  proceeding  under  the  existing  law,  in  or- 
der that  an  adjudication  should  be  binding  the  court  that  made  the 
adjudication  must  have  jurisdiction  of  the  subject-matter,  as  well  as 
of  the  applicant;  and  I  regarded  the  petitioner,  therefore,  as  perhaps 
legally  entitled  to  dispute  the  jurisdiction  of  the  court  of  claims  over 
the  subject-matter,  notwithstanding  his  voluntary  submission  of  the 
matter  to  them,  and  that  no  question  of  jurisdiction  was  there  raised. 

Under  the  former  law  (section  3090)  there  was  doubtless  some 
ground  for  this  view,  as  that  section  provides  that  "the  residne  of  the 
proceeds  should  be  distributed  in  the  manner  following,  to-wit:  One- 
fourth  to  the  person  giving  the  information,"  etc.  In  section  8689, 
also,  which  provides  for  permanent  appropriations,  the  phrase  used 
is  "distributive  shares  of  fines,  penalties,  and  forfeitures  under  the 
customs  laws,"  indicating  that  the  informer  has  a  proprietary  inter- 
est therein  after  "the  proceeds"  have  been  paid  into  the  treasury. 
From  the  time  of  such  payment  the  informer  was  regarded  aa  hav- 
ing a  vested  interest  in  his  share  of  the  proceeds  of  which  he  could 
not  be  subsequently  deprived ;  and  this  interest  would  seem,  by  the 
statute  and  the  decisions,  to  have  been  an  interest  in  the  fund  tn  spe- 
cie. U.  S.  v.  Morris,  10  Wheat.  290.  See  Confiscation  Cases,  7 
Wall.  454,  462;  Brown  v.  U.  S.,  Woolw.  198;  Eight  Barrels  Di»- 
med  Spirits,  1  Ben.  472;  U.  S.  v.  Harris,  1  Abb.  (U.  S.)  110;  U.  S. 
T.  Simons,  7  Fed.  Bep.  709. 

But  the  act  of  1874  has  clearly  abolished  any  such  specific  right. 
The  second  section  of  that  act  expressly  repealed  all  former  pro- 
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▼isions  of  law  vbereby  "any  share  of  fines  or  forfeitures"  was  to  be 
paid  to  informers.  Except  where  a  specific  interest  was  already 
vested  in  the  informer, — which  is  not  the  case  here, — the  informer 
thereafter  ooald  look  to  the  provisions  of  the  act  of  1874  alone  for 
compensation.  The  language  of  that  act  in  relation  to  the  rights  of 
the  informer  is  wholly  different  from  that  of  section  8090,  or  section 
1  of  the  act  of  1867.  The  informer  is  to  be  entitled  to  "soch  com« 
pensation"  only  "as  may  be  jnst  and  reasonable,  not  exceeding 
$5,000,"  to  be  paid,nnder  the  direction  of  the  secretary,  "oat  of  any 
money  appropriated  for  that  purpose."  This  language  gives  no 
specific  interest  in  the  fund  to  the  informer,  even  after  payment  of 
the  money  into  the  treasury.  As  the  petitioner's  right  must  be  de- 
rived wholly  throBgh  the  act  of  1874,  there  is  nothing  remaining  to 
the  informer  analogous  to  a  right  in  rem,  but  only  a  personal  claim 
against  the  government  to  a  reasonable  compensation ;  and  the  ad« 
judication  of  the  court  of  claims,  made  in  part  upon  the  petitioner's 
own  petition,  is  therefore  binding  upon  him,  unless  that  proceeding 
was,  in  effect,  prohibited  by  section  6  of  the  act  of  1874  until  a  prior 
examination  by  this  court  in  accordance  with  that  section. 

I  am  of  opinion,  however,  that  the  practical  construction  which  has 
been  given  by  the  treasury  department  to  section  6  and  section  26  of 
the  act  of  1874,  in  numerous  adjudications  as  regards  information 
given  leading  to  suits  already  commenced  before  the  passage  of  that 
act,  is  the  correct  one,  and  that  as  to  such  claims  section  6  of  that 
act  does  not  apply.  U.  S.v. Qilmore,  8  Wall.  330 ;  U. S.  v.  Graham, 
110  U.  8.  219;  8.  C.  3  Sup.  Ct.  Rep.  582.  The  last  section  of  the 
act,  (section  26,)  while  repealing  all  former  acts  inconsistent  with  it, 
provides  that  nothing  therein  contained  "shall  affect  existing  rights 
of  the  United  States,"  and  that,  "in  all  cases  in  which  prosecutions 
have  been  actually  commenced  for  forfeitures  incurred,  the  secretary 
of  the  treasury  shall  have  power  to  make  compensation,  as  provided 
in  the  fourth  section  of  the  act,  to  the  persons  who  would,  under  the 
former  laws,  have  been  entitled  to  thare  in  the  distribution  of  such 
forfeitures."  The  latter  clause  of  this  section  is  evidently  for  the 
purpose  of  saving  certain  existing  rights.  It  recognizes  that  under 
former  laws  certain  persons  would  have  been  entitled  to  share  in  the 
distribution  under  suits  then  existing,  and  it  provides,  not  that  such 
persons  shall  still  have  a  share,  as  such,  but  that  "the  secretary  of 
the  treasury  shall  have  power  to  make  compensation  as  provided  in 
the  fourth  section."  It  does  not  say  "as  provided  in  the  fourth  and 
sixth  sections,"  but  only  "as  provided  in  the  fourth  section."  The 
effect  of  the  sixth  section  is  to  prevent  the  secretary  of  the  treasury 
from  making  any  compensation  except  where  the  court  or  judge  has 
found  the  informer's  claim  established  to  its  satisfaction,  and  has 
certified  the  value  of  his  services.  There  is  no  such  limitation  upou 
the  power  of  the  secretary,  under  section  26,  as  respects  suits  exist- 
ing at  the  time  of  the  passage  of  the  act.    The  two  sections  are  there* 
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foire  'inoatnpaiiUe,  and  the  speoifio  power  gfvaii  by  seetion  26  mast 
ht  held  prevailing  in  the  specifio  eases  there  named,  viz.,  existing 
snita,  while  the  general  language  of  section  6  must  be  limited  to  those 
oases  in  which  jadiciai  proceedings  were  commenced  after  the  pas- 
lage  of  the  act.  In  this  way  effect  is  given  to  both  sections,  in  ac- 
cordance with  the  usual  rale,  where  there  are  apparent  conflicts  in 
different  sections  of  the  same  act,  viz.,  that  the  general  language  of 
one  section  must  be  limited  in  order  to  give  effect  to  the  specific  pro< 
visions  of  another  section.  Pennington  v.  Coxe,  2  Cranch,  33,  53; 
Mutual  Life  Ins.  Co.  v.  Champlin,  22  Blatchf.  884,  387;  8.  C.  21 
Fed.  Rep.  86,  87;  U.  S.  v.  Ba$aett,  2  Story,  389;  U.  S.  v.  Attffmordtt 
19  Fed.  Eep,  901,  902. 

■  In  the  present  case  the  suit  was  already  pending  at  the  time  of 
the  passage  of  the  act  of  1874.  The  subject  of  the  informer's  com- 
pensation  was  therefore  properly  before  the  secretary  and  the  court 
of  claims,  and  its  decision  is  binding. 

In  the  decision  on  the  former  petition  referred  to  by  the  petition- 
er's counsel,  it  appeared  that  the  petition  was  based  npon  the  act  of 
1867.     No  ruling  was  intended  upon  the  question  here  presented. 

On  both  grounds  the  petition  ^oaid  be  denied. 


WOLLEKSAK  V.  RBraEE.* 

[Oireu.it  Court,  IT.  D.  IttinoU.    July  SO,  1988.) 

I.  P^TBirra  for  Isvbhtionb— Transok  and  Sky-Light  Liptbbs. 

Letters  patent  No.  191,088,  of  May  22,  1877,  and  No.  196,831,  of  November 

6,  1877,  to  John  F.  Wollensalc.  for  sky-light  and  transom.  lifters,  mast,  in  view 

<      of  the  patent  of  Mareh  11, 1878,  to  the  same  inveDt(«.  and  the  decisioa  in  Wot- 

lenmk  y.  Reiher,  115  U.  8.  87,  8.  C.  5  Sup.  Ct.  Rep.  1133,  be  limited  to  theii 

specific  devices.    They  are  not  foundation  or  generic  patents. 

t.  8amt5— iRFKTKfOEMENT— Patejtt  No.  286,858. 

Transom  lifters,  made  in  accordance  with  the  specifleations  and  dniwingt 
of  patent  No.  226,303.  of  April  6, 1880,  to  Frank  A.  Reiher,  infringe  the  Wol 
lenaak  patents  Nos.  191,088  and  196,851. 
8.  Same— Novelty. 

Although  the  WoUeDsak  patents  are,  to  some  extent,  limited  by  his  oldet 
patent,  he  is  entitled  to  the  benefit  of  the  specific  devices  shova  in  them,  and 
of  their  known  eauivulents. 

In  Equity. 

Banning  <£  Banning,  for  complainant. 

Chas.  T.  Brown,  for  defendant. 

Blodoett,  J.     This  is  a  suit  for  an  injunction  and  acconnting  by 
teason  of  the  alleged  infringement  of  patent  No.  191,088,  granted 

>Ediied  by  CHiarlce  O.  Lintliioum,  Esq.,  of  the  Chicago  bar. 
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Ifay  22,  1877,  to  ^e  complsinaot,  and  of  patent  Ifo.  196,8Blj 
granted  NovembM  6, 1877,  to  complainant,  for  sky-lighiand  tnnlsctta 
lifters.  .     • 

The  first  patent  contains  three  claims,  infringement  being  charged 
as  to  the  first  and  second,  which  are  as  follows :  ' 

"(1)  The  sliding  block,  C,  carrying  the  spring  locking  bolt,  g.  In  combina- 
tion  with  the  fixed  guide-bar,  B,  connecting  rod  or  rods,  h,  and  the  operating 
cord  or  cords,  /,  substantially  as  described,  for  the  purpose  specified.  (2) 
The  combiuation  of  the  operating  cord,/,  with  the  spring  locking  bolt,  g,  an4 
the  sliding  block,  C,  to  which  the  sash  is  connected,  arninged  as  described,  so 
that  the  act  of  pulling  the  cord  backwards  shall  disehgage  the  locking  bolt 
from  the  bar,  B,  and  a  continued  downward  pull  upon  the  same  cord  shall 
raise  the  sash,  substantially  as  described." 

Patent  No.  196,851,  of  November  6, 1877,  contains  bnt  one  claim, 
which  is  as  follows : 

"The  plate,  C,  slotted  at  both  ends,  and  attuclied  to  the  door-jamb,  in  con- 
nection with  the  guide  or  operating  rod,  £,  connected  to  ttie  lifting  nrra  of 
the  transom,  and  carrying  the  lug.  A,  at  one  end,  and  the  adjustible  knob,  G, 
at  the  other  end,  substantially  as  described,  for  the  purpose  specified." 

The  defenses  set  up  are  (1)  non-infringement;  (2)  that  complain^ 
ant's  patents  are  void  for  want  of  noveltj.  ' 

It  appears  from  the  pro<rf  that  complainant  obtained  a  patenf 
March  11,  187S,  for  a  transom  lifter,  and  that  this  patent  was  reis^ 
sned  and,  after  its  reissue,  sait  was  broHght  against  this  same  de- 
fendant, and  the  first  claim  of  the  reissue  held  void  for  want  of 
novelty  by  Jndge  DsiritmcrNi),  whose  decision  was  affirmed  by  the  sn- 
preme  conrt.  115  U.  S.  87;  6  Bnp.  Ct.  Rep.  1133.  Owing  to  this 
older  patent,  and  the  decision  npon  it,  there  can  be  no  doubt  that 
complainant's  two  patents  involved  in  this  case  must  be  limited  to 
their  specific  devices;  that  is,  they  are  not  what  we  call  "foundation" 
or  "generic"  patents. 

Defendant's  infringing  device  is  described  in  the  patent  issned  to 
him  under  date  April  6, 1880,  and  the  question  in  the  case  is  whether 
transom  lifters  constructed  in  accordance  with  the  specifications  and 
drawings  of  defendant's  patent  infringe  either  one  or  both  of  com- 
plainant's patents.  The  elements  of  patent  No.  191,088  seem  to  me  to 
be — First,  a  long  stationary  guide,  provided  with  holes  and  notches 
to  receive  a  spring  locking  bolt;  second,  a  spring  locking  bolt  adapted 
to  fit  into  the  holes  or  notches  in  the  long  stationary  guide,  and  thus  t& 
lock  automatically  the  transom  at  different  degrees  of  openings; 
third,  a  sliding  block  or  head-piece,  carrying  a  spring  bolt  up  bnd 
down  the  stationary  guide,  so  that  such  spring  bolt  can  automatically' 
lock  the  transom  at  any  desired  point;  and,  fourth,  meaMs  for  disen^' 
gaging  the  locking  device,  and  opening  and  shutting  the  transoihi 
with  one  hand,  and  without  changing  the  hold.  ^ 

The  elements  in  patent  No.  196,851  eeem  to  me  to  b* — First,  &> 
long,  slotted  stationary  plate,  attached  to  the  door-jamb,  and  serving 
to  guide  the  lifting  rod;  second,  a  lug,  on  the  upper  end  of  the  lifting 
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rod,  exten^g  ontwards  through  the  slot  and  plate,  whereby  the 
guiding  of  the  lifting  rod  is  efifectedj.and  the  attachment  to  the  lifting 
arm  is  made ;  third,  resting  or  placing  the  weight  of  the  transom, 
which  would  otherwise. bend  the  lifting  rod,  against  the  slotted  plate, 
b;  means  of  the  /pin  placed  transversely  through  the  lug  immediately 
on  the  outside  of  the  plate ;  and,  fourth,  the  knob  or  handle  on  the 
lower  end  of  the  lifting  rod  which  serves  the  double  purpose  of  un* 
locking  the  device  when  turned  partly  around,  and  of  raising  or  low- 
ering the  transom  when  moving  up  and  down  in  the  slotted  plate. 

An  examination  of  the  defendant's  device,  as  shown  in  his  patent, 
and  in  model  No.  3  in  the  testimony,  seems  to  me  to  show  an  appli- 
cation and  use  of  the  elements  of  complainant's  two  patents  as  charged 
in  the  bill,  or  substantially  all  of  them.  It  has  the  fixed  guide  at- 
tached to  the  window  casing,  the  sliding  block  traveling  in  the  slot, 
the  spring-lock,  locking  bolt,  and  rod  connecting  the  sliding  rod  with 
the  transom  window  or  sky-light,  bo  that  the  window  or  sky-light  will 
be  opened  or  closed  by  the  movement  of  the  block. 

It  is  true  that  Keiher  uses  a  rod  to  operate  the  spring  locking  bolt, 
while  the  plaintiff's  locking  bolt  in  the  fir8t.named  patent  is  operated 
by  a  cord;  but  it  is  very  evident  that  defendant's  rod  is  the  equiva- 
lent of  the  cord  as  used  by  complainant.  The  use  of  the  rod  instead 
of  a  cord  dispenses  with  the  pulley  abown  in  complainant's  device, 
but  defendant's  rod  performs  the  same  function,  and  no  other,  that 
is  performed  by  the  cord.  It  is  true  that  the  defendant's  lock  is 
made  by  causing  a  pin  upon  the  guiding  rod  to  engage,  when  the  rod 
is  turned,  with  a  notch  arranged  for  that  purpose ;  but  this  change  in 
the  locking  device  is  merely  colorable,  as  it  seems  to  me.  In  fact, 
without  going  into  details,  it  is  sufficient  to  say  that  I  find,  and  I 
think  the  testimony  in  the  case  both  for  the  complainant  and  defend- 
ant fully  justifies  me  in  so  finding,  that  the  defendant's  patent  em- 
bodies substantially  the  elements  of  both  the  complainant's  patents, 
and  may  be  said  to  be  a  combination  of  the  essential  elements  of  both 
patents  in  one  device.  I  therefore  have  no  difficulty  in  finding  that 
the  defendant  infringes  upon  the  complainant's  patents. 

The  only  question  left  is  whether  the  complainant's  patents  are 
void  for  want  of  novelty.  As  already  stated,  I  think  both  these  pat- 
ents are  to  some  extent  limited  by  the  complainant's  older  patents ; 
but  this  limitation  does  not  prevent  the  complainant  having  the  bene- 
fit of  the  specific  devices  shown  in  the  two  patents  now  in  suit;  and  in 
the  use  of  tliose  devices,  ot-of  known  equivalents  for  them,  performing 
the  same  function,  and  doing  substantially  the  same  work  done  by 
the  Qorreepondiug  parts  in  the  complainant's  patent,  he  should  be 
protected.  I  am  therefore  of  the  opinion  that  the  defense  of  want  of 
novelty  is  not  sustained,  and  that  the  plaiAtiff  is  entitled  to  an  ac- 
counting, and  an  injunction. 
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{(KreuU  Court,  N.  D.,  lUinoU.    July  26,  1886.) 

Patbitts  fob  Tnvkntions— 8bt-Scrbw8. 

Letter*  patent  No.  278,759,  of  June  6, 1883,  to  John  F.  Wollensak,  for  an  Im- 
proved Bet-Bcrew,  sustained,  and  found  Infringed. 

In  Eqnity. 

Banning  dt  Banning,  for  complainant. 

Chat.  T.  Brown,  for  defendant. 

Bu)DOETT,  J.  This  is  a  bill  for  an  injnnotion  and  acoonnting  by 
reason  of  the  alleged  infringement  of  patent  No.  278,759,  granted 
June  5,  18S3,  to  the  complainant  for  an  improved  set-screw.  The 
scope  and  object  of  the  invention  is  set  out  in  the  specifications  as 
follows :  "My  invention  relates  to  that  class  of  screws  known  as  'set' 
or  '  thumb'  screws,  and  its  object  is  the  providing  of  means  to  prevent 
that  portion  of  the  scr&w  which  is  operated  on  by  band  from  becom- 
ing detached  and  lost;  and  the  improvement  consists  in  attaching  a 
lug  to  the  male  screw,  bq  that,  after  the  male  screw  enters  the  female 
screw,  this  lug  or  spur  is  bent  downward  to  a  position  where  it  will 
engage  npon  a  lug  or  nib  upon  the  outer  shell  of  the  female  screw, 
whereby  the  male  screw  can  only  be  turned  until  this  lug  or  spur 
comes  in  engagement  upon  that  on  the  outer  shell  of  the  female  screw. 
The  claims  of  the  patent  are : 

"(1)  A  set-screw,  consisting  of  a  male  and  female  screw,  provided  with 
lugs  designed  to  prevent  their  entire  separation,  substantially  as  described. 

(2)  The  male  screw.  A,  provided  with  a  lug,  a',  in  combination  with  the 
emale  screw,  B,  provided  with  a  lug,  6,  substantially  as  described,  and  for 
the  purpose  set  forth." 

The  chief,  if  not  the  only,  use  to  which  the  invention  has  so  far 
been  applied,  has  been  to  fasten  the  lifting  rod  of  a  transom,  so  as 
to  hold  the  transom  open  or  closed,  the  lugs  described  preventing  the 
set-screw  from  being  removed  by  a  child  or  other  person  who  might 
meddle  with  it.  Defendant  admits  that  he  has  made  and  used  thumb- 
screws constructed  substantially  as  described  in  the  patent,  but  in- 
sists that  he  ceased  doing  so  immediately  after  this  suit  was  com- 
menced. As  there  is  no  evidence  in  the  case  showing,  or  tending  to 
show,  that  this  device  is  not  both  new  and  useful,  and  the  infringe- 
ment is  clearly  made  out,  there  must  be  a  decree  for  an  accounting 
and  injunction  in  favor  of  complainant. 

>£dited  by  Charles  0.  Lhitbicum,  Esq.,  of  the  Chicago  bar. 
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GONSOUDATBD  BuNOIKO\ApPASAT1»  Oo.  Vi  BcmiB  SoHOKNHOFBN  BbBW* 

ING  Co.* 

iPireuit  Gourt,  N.  D.  lOinoii.    July  26,  1888.) 

1.'  Patents  fok  iNVENnonfa— Contest  m  PatentOfpicb— Ikjuhcttoh. 

The  action  of  the  patent-office  in  ^rantins^areissne,  after  an  exhaustive  dis- 
cussion and  examination  of  the  art,  in  which  opposing  interests  to  the  grant 
-were  fully  heard,  is  of  weight  in  an  application  for  a  preliminary  ii\janctlon 
to  restrain  infringement  of  the  reissue. 
S.  Samb— Incidental  Consideration  of  Patent— Novelty. 

The  patent  sued  on  having  been  discussed  In  its  relation  to  the  state  of  the 

art  in  another  suit,  (Ifew  Proceu  Fermentation  Co.  v.  Koeh,  21  Fed.  Rep.  580,) 

where  it  was  held,  to  anticipate  the  patent  there  sued  on,  and  infringement 

being  clear,  such  decision  considereo,  on  the  question  of  novelty,  and  a  pre- 

'     liminary  injunction  granted. 

In  Equity. 

W.  W.  Leggett,  Banninff  <t  Bannvn^,  and  Dpnnforth  d  Dyrenfor^ 
for  complainants. 

West  A  Bond,  Geo.  B.  Selden,  and  John  N.  Btoldey,  for  defendants. 

Blodoett,  J.  This  is  an  application  for  a  preliminary  injunction 
to  restrain  the  alleged  infringement  by  defendant  of  reiasaed  patent 
No.  10,284,  granted  February  «,  1883,  to  John  M.  Pfaudler,  Edward 
J.  Kelsey,  Josiah  Sullivan,  and  James  Sargent,  (the  last  three  being 
assignees  of  Pfaudler,)  for  an  "apparatus  for  regulating  the  pressure 
in  a  series  of  fermenting  vessels,"  the  original  patent  having  been 
issued  to  Pfaudler,  July  2,  1878,  and  the  application  for  the  reissue 
having  been  filed  August  26,  1879.  It  is  stated  in  the  specifications 
that  the  "invention  has  for  its  object  to  provide  an  effective  appara- 
tus for  equalizing  the  pressure  in  a  series  of  hogsheads  or  other  ves- 
sels containing  beer,  wines,  or  other  liquids  in  a  state  of  fermentation, 
and  for  regulating  the  pressure  of  the  gas  cansed  by  such  fermenta- 
tion, so  that  it  shall  not  exceed  a  certain  iiumber  of  pounds  to  the 
square  inch,  previously  determined  and  ganged  in  the  said  appara- 
tus." The  apparatus,  as  described  in  the  specifications  and  draw- 
ings, consists  of  one  br  more  reservoirs,  connected  by  pipes  with  the 
hogsheads  or  other  vessels  containing  the  fermenting  liquids.  To 
this  reservoir  is  attached  an  escape  pipe,  with  a  pressure  gauge  at- 
tached, so  that,  when  the  pressure  in  the  reservoir  exceeds  the  amount 
at  which  the  <gauge  is  set,  the  gas  blows  off  through  the  escape-pipe 
until  the  pressure  is  reduced  to  the  gauge;  and  it  is  claimed  that  by 
this  apparatus  the  pressure  in  the  casks  is  equalized,  the  process  of 
fermentation  in  the  different  vessels  is  made  uniform,  and,  as  applied 
to  beer,  the  liquid  settles  and.  clarifies  much  more  rapidly  than  by 
the  old  process  of  finishing.    Defendant  denies  the  patentable  novelty 

i  Edited  by  Charles  0.  liuthicum,  Esq.,  of  the  Chicago  bar. 
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of  the  device,  and  the  validity  of  the  reissue,  but  the  use  of  an  appa- 
ratus, which  in  its  mode  of  operation  and  effect  is  substantially  like 
that  covered  by  the  principle  of  the  complainant's  device,  is  ad- 
mitted. 

From  the  contention  of  the  parties  on  the  argument  of  this  motion, 
— and  they  each  seem  to  have  been  fully  prepared, — it  seems  to  me 
that  complainant's  rights  under  this  patent  must  turn  mainly  upon 
the  question  of  the  novelty  of  Pfaudler's  device.  As  the  proof  now 
stands  in  the  case,  it  would  seem  that  a  very  vigorous  contest  was 
made  over  the  reissue  of  this  patent,  and  the  patent-office,  after  an 
exhaustive  discussion  and  examination  of  the  state  of  the  art,  in 
which  the  interests  opposed  to  the  patent  were  fully  heard,  awarded 
the  reissue.  In  view  of  the  action  of  the  patent-office,  in  the  face  of 
vigorous  opposition,  and  of  the  decision  of  Judge  Brown  of  the  East- 
ern district  of  Michigan  in  the  case  of  New  Process  Fermentation  Co. 
T.  Koch,  21  Fed.  Rep.  580,  where  this  patent  was  considered  and  dis- 
cnssed  in  its  relation  to  the  state  of  the  art,  I  think  complainant 
entitled,  npon  the  present  showing,  to  an  injunction  as  prayed  in  the 
bill. 


Thb  Mubphy  Togs. 

(Dittriet  Court,  E.  D.  Jf'^/tigan.    June  17, 1886.) 

1.  Mamtimb  Lien — Divbr  and  Engikeek  on  'Wreckino  Tua 

A  person  employed  as  a  diver  and  engineerof  a  steam-pump  upon  a  wreck- 
ing-tug has  a  lien  upon  such  tug  for  his  services.  8o,  if  ne  contract  for  serv- 
ices upoa  any  of  several  tugs  belonging  to  the  same  company  to  which  he 
may  be  ordered,  and  his  engagement  be  for  a  per  (Jinn  compensation,  he  is  en- 
titled to  B  lien  upon  each  of  such  tugs  for  the  time  he  is  actually  employed 
about  her. 

2.  Same— Lien  ob>  Owners  ot  Steahku  Assistino  Tuq. 

So,  if  the  services  of  a  steamer  are  necessary  to  assist  such  tugs  in  rescuing 
wrecked  vesseU  by  dredging,  palling,  running  upon  errands,  or  otherwise, 
the  owner  of  sooh  steamer  has  a  lien  upon  the  tug. 
8.  Same>— ENGiNEEn  ON  Annual  8al.art. 

A  person  employed  as  chief  enprineur  of  a  line  of  vessels  at  an  annual  sal- 
ary has  no  lien  upon  any  vessel  of  the  line  for  his  compensation. 
4  Sake — Repairs  by  8tockroldeb — ^Prioritt  of  Lien. 

Where  a  stockholder  and  director  of  a  steam-boat  line,  who  also  held  the 
office  of  treasurer,  put  repairs  upon  the  several  vessels  of  the  line,  it  was  held 
that  his  lien,  if  he  had  any  at  all,  sbonld  be  postponed  to  that  of  the  other 
creditors. 
S.  Same — Wuabpaoe— Lakes  in  Winter. 

There  is  no  lien  for  wharfage  during  the  winter  season  upon  the  lakes. 

In  Admiralty. 

The  tugs  Gladiator,  Andrew  J.  Smith,  Balize,  Kate  Williams,  and 
Wjlliam  A.  Moore,  belonging  to  the  Detroit  Tug  &  Transit  Company, 
of  which  Samuel  J.  Murphy  was  president,  having  been  sold  by  the 
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marshal,  and  the  proceeds  paid  into  the  registry,  it  was  stipulated 
that  the  varions  questions  of  liability  for  doubtful  claims  should  be 
informally  considered  by  the  court  upon  jcxceptions  to  the  report  of 
the  commissioner  assessing  damnges. 

Brown,  J.  The  first  claim  is  that  of  Harry  Clark  for  services  as 
a  diver  and  steam-pump  engineer,  rendered  upon  the  foUoving  state 
of  facts : 

In  April,  1885,  the  libelant  made  a  contract  at  Detroit  with  Mr,  Murphy, 
president  of  the  Detroit  Tag  &  Transit  Co.,  to  serve  as  diver  and>8team-pamp 
engineer,  and  was  to  be  paid  for  his  services  $10  a  day  and  liis  expenses  from 
the  time  he  left  Detroit  until  bis  return.  lu  pursuance  of  this  oontract,  libel- 
ant proceeded  by  rail  to  the  south  shore  of  Lake  Superior  and  reported  for 
duty  to  the  master  of  tlie  tug  Smith.  It  was  then  employed  in  the  work  of 
releasing  the  steam-barge  Morley,  which  was  aground  at  that  point.  He 
worked  under  the  oi-ders  of  the  master  of  the  Smith  from  April  15th  to  May 
17th,  hauling  lines,  lociiting  the  tug  and  her  lighter  for  the  promotion  of  the 
work,  diving  and  running  a  steam-pump  when  necessary.  When  the  job 
was  completed,  he  was  ordered  to  go  to  tiie  schooner  Harvey  Bissell,  which 
was  ashore  near  Marquette.  He  walked  from  Marquette  to  the  Bissell  and 
was  engaged  five  days  in  assisting  in  getting  her  afloat.  During  this  time 
his  work  was  done  either  upon  the  Bissell  or  upon  the  wrecking  schooner 
Johnson  in  attendance  upon  her.  The  tug  Gladiator,  owned  by  the  Tug  and 
Transit  company,  was  at  work  at  this  wreck.  From  tliere  he  was  ordered  to 
the  wreck  of  the  Erin,  where  the  tug  Williams,  also  owned  by  tlie  claimant, 
Wiis  at  work,  and  was  engiiged  tliere  until  she  was  mised,  and  stayed  upon 
her  until  she  was  towed  to  CoUingwood,  from  which  point  he  went  by  rail 
to  Detroit,  where  he  arrived  June  17th.  The  testimony  shows  that  at  each 
point  where  he  worked  he  acted  under  the  immediate  orders  of  the  captain 
of  the  tug  wiiich  was  engaged  upon  the  wreck,  but  that  it  was  a  single  con- 
tract when  made,  and  that  if  he  was  ordered  to  go  anywhere  else  he  certainly 
should  have  gone,  and  that  he  would  have  expected  pay  at  the  rate  of  $10 
and  expenses  until  the  return  to  Detroit. 

There  can  be  no  question  in  this  case  that  the  services  rendered 
by  libelant  were  maritime  in  their  n&ture,  and  that  if  he  had  made 
the  contract  in  each  instance  with  the  salved  vessel,  he  would  have  a 
lien  upon  such  vessel  enforceable  in  this  court.  I  deem  it  equally 
cliear  that  if  a  tug  be  fitted  out  at  the  opening  of  the  season  for  wreck- 
ing purposes,  and  as  a  part  of  her  equipment  engages  the  services  of 
a  diver  or  steam-pump  engineer,  such  diver  or  engineer  would  also^ 
have  a  lien  upon  the  tug  to  which  he  was  attached  for  the  season. 
The  Highlander,  1  8pr.  510.  In  such  case  he  would  not  probably 
be  entitled  to  a  lien  upon  the  different  salved  vessels,  since  his  own 
contract  is  with  the  tug.  This  was  the  conclusion  of  my  predecessor 
in  the  case  of  The  Marquette,  1  Brown,  Adm.  364,  and  I  have  seen  no 
reason  to  doubt  its  correctness.  The  difficulty  in  this  case  arises  from 
the  fart  that  the  contract  between  the  libelant  and  the  Tug  and  Tran- 
sit company  was  not  for  services  upon  any  particular  tag,  but  for  serv- 
ices upon  any  tug  owned  by  the  company  to  which  he  might  be  or- 
dered. I  doubt  if  this  circumstance  varies  in  any  way  the  principle 
applicable  to  this  class  of  cases  if  his  services  are  paid  by  the  day. 
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and  are  therefore  capable  of  apportionment.  While  the  services 
may  not  be  actually  rendered  npon  the  tn;;,  he  is  for  the  time  being 
a  part  of  the  equipment  of  such  tug,  and  entitled  to  a  lieu  upon 
her,  upon  the  principle  announced  by  this  court  in  the  case  of  The 
Minna,  11  Fed.  Eep.  759,  in  which  I  had  occasion  to  hold  that  all 
hands  employed  upon  a  vessel,  except  the  master,  \vere  entitled  to  a 
lien,  if  their  services  were  in  furtherance  of  the  main  object  of  the 
enterprise  in  which  she  was  engaged.  In  this  case  a  lien  was  sus- 
tained in  favor  of  persons  employed  upon  a  fishing  tug,  solely  for  the 
purpose  of  catching  and  preserving  fish,  notwithstanding  the  fact  that 
they  took  no  part  in  the  navigation  of  the  vessel,  and  that  an  in- 
cidental portion  of  their  duties  was  performed  on  shore. 

To  deny  the  libelant  a  remedy  by  lien  is  virtually  turning  him  over 
to  a  personal  claim  against  an  insolvent  corporation.  While  the  case 
is  a  somewhat  doubtful  one,  I  am  inclined  to  allow  the  claim. 

The  claim  of  Joseph  Croze  against  the  Gladiator  is  not  distinguish- 
able in  principle  from  that  of  Clark.  He  alleges  that,  while  the 
Gladiator  was  engaged  in  wrecking  vessels  upon  Lake  Superior,  it  be- 
came necessary  for  her  master  to  employ  his  tug  to  assist  the  Gladi- 
ator, by  dredging,  pulling,  running  of  errands,  and  otherwise,  and  it 
is  conceded  that  such  services  were  necessary  to  enable  the  Gladiator 
to  get  the  stranded  vessels  o£F  the  shore.  It  is  contended,  however, 
that  libelant  has  no  lien  upon  the  Gladiator,  but  his  remedy,  if  he 
has  any,. is  against  the  salved  vessel.  But  there  is  no  evidence  that 
he  was  employed  by  the  master  of  the  salved  vessel,  or  that  the  mas- 
ter of  the  Gladiator  had  any  authority  to  bind  her  by  his  employ- 
ment. His  contract  was  to  release  the  stranded  vessel  for  a  certain 
sum,  and  to  furnish  all  the  necessary  appliances  for  the  task.  Libel- 
ant knew  that  this  was  in  substance  the  contract  between  them,  and 
it  is  clear  that  he  could  have  no  lien  upon  the  stranded  vessel.  Of 
course,  libelant  has  no  lien  upon  the  Gladiator  as  a  salvor,  but  I  see 
no  reason  why,  if  the  services  of  his  tug  were  valuable  to  the  Gladi- 
ator, he  should  not  be  entitled  to  the  lien  of  a  material-man.  In 
Amis  V.  The  Louisa,  9  Mo.  629,  it  was  held  by  the  supreme  court  of 
Missouri  that  work  done  upon  barges  charged  to  have  been  appurte- 
nances of  a  steam-boat  gave  rise  to  a  lien  against  the  latter,  upon  the 
theory  that  the  barges  were  considered  as  necessary  appendages  to 
the  steam-boat  in  order  to  enable  her  to  transport  freight.  So,  in 
Gleim  v.  The  Belmont,  11  Mo.  112,  it  was  held  that  the  hire  of  a 
barge  to  a  steam-boat  would  be  regarded  as  material  furnished  for 
her  equipment.  This  wns  also  the  ruling  in  Iowa,  in  The  Kentucky 
V.  Brooks,  1  G.  Greene,  398.     See,  also.  The  Dick  Keys,  1  Bias.  408. 

Upon  the  whole,  I  think  this  claim  is  a  meritorious  one,  and  should 
be  allowed. 

The  claim  of  Thomas  Murphy  for  his  salary  as  chief  engineer  of 
the  line,  which  was  composed  of  five  tugs  and  a  schooner,  must  be 
disallowed.    His  services  consisted  in  planning,  superiutending,  and 
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directing  the  operation^  repaire,  and  improvements  upon  the  several 
vessels  of  the  line,  and  keeping  them  in  a  sea-vortby  condition,  at  a 
salary  of  $1,500  per  year.  But,  however  meritorious  these  services 
may  have  been,  it  is  impossible  to  apportion  his  compensation  among 
the  different  vessels  of  the  line.  Maritime  liens  are  said  to  be  strieti 
juris,  and,  while  courts  in  recent  years  have  been  very  liberal  in  sus- 
taining them  for  maritime  services,  the  work  done  for  such  vessels 
must  be  capable  of  definite  ascertainment  and  apportionment.  We 
have  no  right  to  adjust  a  demand  for  work  done  for  the  benefit  of 
several  vessels,  and  to  charge  each  with  its  proportion  upon  an  eq- 
uitable  basis. 

Murphy's  bills  for  repairs  pnt  upon  these  vessels  are  not  open  to 
this  criticism,  but  they  are  objectionable  for  another  reason.  He 
was  not  only  a  stockholder  in  the  Tag  and  Transit  company  to  the 
amount  of  $30,000,  as  well  as  a  director,  but  was  treasurer  of  the 
company,  and  entitled  by  law  to  the  custody  of  its  funds.  It  is  true 
that  his  acts  as  treasurer  consisted  merely  in  indorsing  checks  for  de- 
posit, and  that  he  did  not  in  fact  handle  the  funds  of  the  corporation; 
bat,  if  he  chose  to  waive  his  legal  rights  in  this  particular,  the  other 
creditors  of  the  company  ought  not  to  be  prejudiced  by  reason  of  bis 
neglect.  I  do  not  think  the  mere  fact  that  he  was  a  director  and 
stockholder  would  necessarily  prevent  his  contracting  with  the  com- 
pany, or  from  acquiring  a  lien  upon  the  property.  But  his  position 
as  the  legal  custodian  of  its  funds  is  strong  evidence  to  show  that  he 
relied  upon  the  personal  credit  of  the  company,  or,  rather,  upon  his 
ability  to  pay  himself  out  of  its  funds,  and  his  lien  should  therefore 
be  postponed  to  that  of  the  other  creditors.  The  St.  Joseph,  1  Brown, 
Adm.  202.  , 

The  claim  of  William  Miller  for  wharfage  during  the  winter  of  1884 
and  1885  must  also  be  rejected.  It  has  been  our  practice  to  limit 
the  application  of  the  state  statute  giving  a  lien  for  wharfage  to  the 
season  of  navigation,  when  the  use  of  a  wharf  is  necessary  to  the  em- 
ployment of  the  vessel,  but  not  to  allow  a  lien  for  services  rendered 
the  vessel  while  she  is  laid  up  during  the  winter;  such  as  the  use  of 
a  slip,  the  storage  of  sails  and  rigging,  or  the  hiring  of  a  watchman. 
These  are  in  no  sense  maritime  in  their  nature.  The  E.  A.Barnard, 
2  Fed.  Rep.  712;  The  Island  City,  1  Low.  375;  The  Thomas  Scat- 
tergood,  1  Gilp.  1.  In  cases  of  this  kind  the  wharfinger  would  prob- 
ably have  a  common-law  lien  dependent  upon  possession,  and  he 
should  not  relinquish  such  lien  until  his  claim  is  satisfied. 
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BOWELL  V.  HlUi. 

(Oireuit  Court,  D.  Vermont.    September  1, 1886.1 

Removal  of  Caxibe— Practice— Extbhding  Time  fob  Filiho  Bbcohd. 

Where  an  action  is  brought  in  the  state  court,  and,  on  motion  removed  to 
the  United  States  circuit  court,  but,  by  misunderstauding  between  the  clerk 
and  defendant's  attorney,  the  record  is  not  filed  at  the  first  term  of  this  court, 
as  required  by  law,  it  is  within  the  power  of  the  circuit  court,  upon  the  imposi- 
tion of  terms  accepted  by  the  plaintifl.to  permit  the  defendant  to  file  the  rec- 
ord St  a  Bubsetiuent  term. 

Motdcm  to  Bemaod. 

Roswell  Farnham,  for  plaintiff. 

Ashton  R.  WUlard,  for  defendant. 

Wheeler,  J.  This  caase  was  commenced  in  the  Orange  county 
court  of  the  state.  A  petition  and  bond  for  its  removal  to  this  court 
were  filed  therein  at  the  December  term,  1884,  of  that  court.  The 
bond  was  approved  by  that  court,  and  the  cause  was  ordered  to  be 
removed  by  that  court  to  this  court.  By  misunderstanding  between 
the  attdmey  for  the  defendant  and  the  clerk  of  that  Qourt  the  copies 
were  not  transmitted  to  this  court.  The  first  term  of  this  court  at 
which  they  could  be  entered  was  the  February  term,  1885.  Both 
parties  supposed  that  they  had  been  entered  at  that  term,  until  about 
the  time  of  the  May  term,  1885,  when  they  learned  that  the  clerk 
had  not  sent  the  copies  to  the  clerk  of  this  court,  as  the  defendant's 
attorney  had  expected.  The  defendant  then  applied  to  that  court, 
at  its  June  term,  to  have  the  entry  of  removal  of  the  cause  to  this 
court  erased,  and  the  cause  brought  forward,  so  that  a  new  petition 
for  removal  might  be  made.  The  plaintiff  resisted  that  application, 
and  it  was  denied  on  the  ground  that  the  cause  was  not  pending  in 
that  court.  The  defendant  then  applied  to  the  next  term,  which  was 
the  October  term,  1885,  of  this  court,  for  leave  to  enter  the  copies  in 
this  court.  That  motion  was  resisted  by  the  plaintiff,  on  account  of 
the  laches  of  the  defendant  in  not  entering  the  copies  at  the  first 
term  of  this  court.  The  motion  was  granted  on  payment  of  terms 
to  the  plaintiff  to  cover  the  expenses  of  the  delay,  which  have  been 
complied  with.  The  plaintiff  now  moves  that  the  case  be  remanded 
on  the  ground  of  the  laches,  and  of  the  application  to  the  county 
court  to  erase  the  entry  of  removal,  as  waivers  of  the  right  of  re- 
moval to  this  court ;  and  this  motion  has  now  been  heard. 

If  the  plaintiff  bad  moved  to  remand  the  cause  before  or  at  the 
time  when  the  defendant  moved  for  leave  to  enter  the  copies,  perhaps 
the  most  proper  disposition  of  the  cause  would  have  been  to  remand 
it.  Bright  v.  Milwaukee  B.  Co.,  14  Blatchf.  214.  But  the  plaintiff 
did  not  move  in  that  direction,  and  resisted  the  motion  of  the  defend- 
ant on  the  ground  that  the  cause  was  out  of  court,  and  not  pending 
v.28F.no.8— 28 
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in  either  court.  That  the  snit  is  not  absolutely  lost  by  the  failare  to 
file  the  record  in  the  circuit  court  on  the  first  day  of  the  next  term, 
according  to  the  condition  of  the  bond  required,  or  at  any  time  dnr- 
ing  that  term,  appears  from  Railroad  Co.  v.  Koontz,  104  U.  S.  5.  It 
■vaB  within  the  power  of  the  court,  apparently,  to  grant,  in  its  discre^ 
tion,  leave  to  enter  the  copies  at  that  time.  When  that  was  done, 
the  case  would  seem  to  be  properly  pending  in  this  court.  The  effect 
of  the  laches  was  cured  by  the  payment  and  receipt  of  the  terms  im- 
posed. It  would  be  manifestly  unjust  to  grant  the  defendant's  mo- 
tion on  terms  that  he  pay  the  plaintiff  the  expenses  consequent  upon 
his  laches,  and  then  remand  cause  on  account  of  the  same. 

In  McLean  v.  Railway  Co.,  17  Blatcbf.  363,  it  was  held  that  a 
party  could  not  remove  a  cause  a  second  time  on  grounds  on  which 
it  had  been  before  removed  and  remanded;  and  that  the  party  ad- 
mitted the  cause  to  be  pending  in  the  state  court  by  so  describing  it 
in  the  second  petition.  This  cause  has  not  been  remanded  to  the 
state  court,  and  the  plaintiff  successfully  insisted  to  that  court  that 
the  cause  was  not  there.  He  can  hardly  expect  to  prevail  here  on  the 
ground  that  the  cause  was  there.  The  defendant  had  the  right  to  in- 
sist that  the  cause  was  somewhere,  and  he  would  not  lose  the  right  to 
insist  that  it  was  here  by  unsuccessfully  insisting  that  it  was  there. 
The  defendant  got  standing  in  this  court,  which  he  does  not  appear 
to  have  waived  or  lost. 

The  greater  inconvenience  to  the  plaintiff  of  a  trial  in  this  conrt  has 
been  urged  as  a  ground  for  denying  the  defendant  any  exercise  of  dis- 
cretion in  favor  of  retaining  the  case.  But  the  case  is  not  retained  on 
that  ground.  That  was  exercised  before.  This  motion  is  determined 
upon  what  are  deemed  to  be  the  legal  rights  of  the  parties,  and,  in  de- 
termining those,  the  inconvenience  to  one  of  what  the  law  gives  by 
the  other  cannot  properly  be  considered.    Motion  denied. 


LoBiLiiARD  and  others  v.  Pride.* 

(Oireuit  Oowt,  JT.  D.  llUnoii.    July  26. 1886.) 

1.  TKADE-MAnKS— Materia!,  kot  Subject  to  APFROPKrATiON. 

There  can  be  no  valid  trade-mark  in  a  piece  of  tin  used  as  a  tag  for  tobacco, 
regardless  of  its  color,  shape,  or  inscriptions  upon  it,  as  tin  is  one  of  the  com- 
mon metals  in  use  by  the  public  for  a  very  large  variety  of  purposes,  and  it 
would  be  as  reasonable  to  assume  that  paper,  wood,  leather,  or  cJotli  could 
be  exclusively  appropriated  as  a  badge  or  tnd^iatot  goods  as  to  assume  that 
tin  could  be  so  appropriated, 
a.  Same— Popular  DKSioNATtoN. 

No  one,  by  using  a  particular  material— as  tin,  paper,  wood,  or  leather— as 
a  label  or  tag  for  gooas,  can  acquire  an  exclusive  right  in  a  popular  designa- 
tion applied  by  the  public  to  such  goods;  as  "Tin  Tag,"  "Paper  Tag."  etc. 
f 

'Edited  by  Charles  C.  Lintliicum,  Esq.,  of  the  Chicago  bar. 
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8.   SaKK— ASBITRABT  TSBHS. 

Arbitrary  terms,  such  as  "Tin  Tag"  or  ""Wood  Tag.'branded  upon  or  given 
to  goods  by  the  manufacturer  or  seller,  to  diBtingaish  them,  majr  constitute 
vabd  trade-marks,  but  the  person  so  using  them  would  have  no  right  to  the 
exclusive  use  of  tin  or  wood  as  a  material  to  designate  the  goods. 

4.  Same— Words— FiGURKB— Emblems— Material. 

A  person  may  appropriate  any  word,  figure,  or  emblem  as  a  trade-mark,  but 
not  the  ezclusive  right  to  the  use  of  the  well-known  material  substanceanpoa 
which  the  word,  figure,  or  emblem  may  be  impressed  or  engraved. 

5.  Same— Patented  Monopolt  cannot  be  Extended  itndbr  Guise  of  Tbade- 

Makk. 

Where  a  patent  is  declared  void  the  owner  cannot  perpetuate  the  monopoly 
by  falling  back  upon  a  popular  name  given  the  goods  by  the  public  in  conse- 
quence of  the  use  of  the  patent,  and  claiming  such  name  as  a  trade-mark. 

.  In  Equity. 

Banning  it  Banning,  TiUotton  d  Kent,  and  Rowland  Cox,  for  com- 
plainant. 

H.  S.  OakUy,  S.  A.  <t  R.  H.  Duncan,  and  Benj.  ,F,  Thurston,  for 
defendant. 

Blodobtt,  J.  The  bill  in  this  case  avers  that  complainants  are 
the  most  extensive  manufacturers  of  tobacco  in  the  United  States; 
that  they  have  been  engaged  in  said  business  for  many  years;  that 
their  goods  are  sold  throughout  the  United  States,  and  in  foreign 
countries;  that  during  the  year  1874  they  adopted  as  a  trade-mark 
for  their  plug  tobacco  a  tag  or  piece  of  tin,  and  called  their  tobacco 
"Tin  Tag  Tobacco,"  and  that  they  have  been  successful  in  establish- 
ing the  tin  tag  as  a  badge  of  identification  or  mark  for  their  goods, 
and  the  term  "Tin  Tag  Tobacco"  as  a  desigaation  by  which  their  goods 
bearing  that  mark  are  bought  and  sold;  that  the  adoption  of  the  tin 
tag  as  a  trade-mark  for  their  goods  was  original  witb  them;  that 
prior  to  such  adoption  it  had  never  been  used  as  a  mark  for  plug 
tobacco;  that  they  have  now,  and  have  bad  since  the  year  1874,  the 
right  to  its  exclusive  use  as  a  trademark  for  their  plug  tobacco; 
that  the  same  is  now,  and  has  been  since  1874,  known  to  the  public 
as  their  trade-mark,  and  whenever  and  wherever  a  piece  of  tin  is  seen 
affixed  to  a  plug  of  tobacco  it  means  the  tobacco  of  complainants; 
that  the  use  of  their  said  trade-mark,  to  wit,  a  piece  or  tag  of  tin, 
has  been  continuous  from  the  date  of  its  adoption  as  aforesaid. 
Complainants  aver  that  they  have  the  exclusive  right  to  employ  a  tin 
tag,  whatever  its  appearance,  color,  or  shape,  and  state  that  they  bring 
this  bill  for  the  purpose  of  establishing  and  maintaining  their  exclu- 
sive right  to  the  use  of  the  piece  of  tin  of  any  shape  as  a  trn  de-mark 
for  plug  tobacco,  and  to  prevent  the  use  upon  plug  tobacco  not  made 
by  them  of  pieces  of  tin  which  would  cause  said  tobacco  to  be  sold  in 
the  market  as  "Tin  Tag  Tobacco"  or  "Tin  Tag  Plug,"  The  bill 
further  charges  that  the  defendant,  in  fraud  of  complainants'  rights, 
has,  since  the  adoption  of  complainants'  said  trade-mark,  sold  large 
numbers  of  plugs  or  pieces  of  chewing  tobacco  not  made  by  com- 
plainants, to  which  have  been  affixed  pieces  of  tin  of  various  shapes, — 
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euch  as  star- shaped, or  circalar  and  rectangular, pieces  of  tin;  and  that 
by  so  placing  on  the  market  and  selling  plug  tobacco,  with  pieces  of 
tin  affixed  thereto,  defendant  has  fraudulently  violated  and  infringed 
apon  complainants'  trade-mark,  intending  by  so  marking  such  plag 
tobaeoo  with  a  piece  of  tin  to  make  the  public  believe  that  the  tobacco 
so  sold  by  him  was  the  mannfactnre  of  complainants.  The  bill  prays 
an  accounting  by  the  defendant  of  the  profits  made  by  him  upon  the 
sale  of  tobacco  marked  with  pieces  of  tin  or  tin  tags,  and  that  the 
defendant  be  forever  enjoined  and  restrained  from  in  any  manner 
using  tin  tags  in  connection  with  the  sale  of  plug  tobacco,  or  any- 
thing that  would  cause  any  plug  tobacco  not  made  by  complainants 
to  be  sold  as  and  for  "Tin  Tag  Tobacco." 

The  answer  of  defendant,  in  sobstance,  admits  that  complainants, 
in  1874,  and  from  that  time  to  the  commencement  of  the  suit,  had 
practiced  the  marking  of  their  plug  tobacco  by  tin  tags  affixed  in  some 
manner  to  a  plug  of  tobacco;  bnt  avers  that  said  tags  carried  also 
letters  or  marks  impressed  or  embossed  upon  the  same, — such  as 
"Lorillard,"  "P.  LoriUard  &  Co.,"  "Climax,"  "Bullion,"  etc.;  and 
that  it  is  by  means  of  these  names  that  complainants'  tobbacco  is 
known  and  sold  in  the  market,  and  not  by  the  exclusive  and  single 
designation  of  "Tin  Tag  Tobacco;"  and  that  the  piece  of  tin  alone 
does  not  constitute  complainants'  trade-mark,  or  designate  their  goods. 
The  answer  further  denies  that  complainants  have  or  ever  had  the  ex- 
clusive right  to  the  use  of  a  piece  of  tin,  irrespective  of  its  appear- 
ance, color,  or  shape,  as  a  trade-mark,  or  badge  of  identifieation,  upon 
their  tobacco;  and  charges  that,  long  prior  to  the  adoption  by  com- 
plainants of  their  tin  tags,  Newdecker  Bros.,  of  Richmond,  Virginia, 
had  adopted  a  piece  of  tin  carrying  the  words  "Patent  Process,"  as  a 
mark  to  distinguish  it  as  a  peculiar  kind  of  plug  tobacco  manufactured 
by  them.  Defendant  further  charges  that  the  tobacco  sold  by  him 
was  manufactured  by  the  firm  of  Liggett  &  Myers,  of  St.  Louis,  Mo., 
and  bore  upon  its  tin  tags  evidence  that  it  was  so  manufactured  by 
Liggett  &  Myers,  and  that  it  in  no  way  deceived,  or  tended  to  deceive, 
the  public  as  to  the  origin  or  manufacture  of  said  tobacco;  but  that, 
on  the  contrary,  the  purchasers  and  the  publ'c  well  knew  that  said 
firm  was  in  the  habit  of  stamping  or  marking  their  tobacco  with  tin 
tags  of  peculiar  shape,  indicating  that  they  were  the  manufacturers 
thereof. 

It  appears  from  the  pleadings  and  proof  that,  some  time  in  the 
.year  1874,  Mr.  Charles  Seidler,  one  of  the  complainants'  firm,  in- 
vented a  mode  of  marking  pr  distinguishing  plug  tobacco  by  imbed- 
ding into  the  surface  of  the  plug  a  metal  tag  or  label,  and  that  be 
obtained  a  patent  for  said  process  on  or  about  January  13,  1875; 
that  this  patent  became  the  exclusive  property  of  the  complainants, 
and  for  several  years  the  complainants  insisted  upon  the  validity  of 
this  patent,  and  asserted  their  exclusive  right  by  virtue  of  this  patent 
to  mark  their  tobacco  with  tin  tags,  and  thereby  indicate  its  origin; 
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and  that  tbe  use  of  the  tin  tag,  and  the  designation  of  oomplamants' 
gdodB  by. the  word  "Tin  Tag,"  originated  from  the  attempt  of  com* 
plainants  to  enforce  their  ezolasive  right  tb  the  use  of  a  metal  tag 
nnder  this  patent,  and  not  to  the  adopti<m  of  tin,  or  the  words  "Tin. 
Tag,"  as  a  trade-mark. 

It  farther  appears  that  in  June,  1876,  complainants  registered  in 
the  office  of  the  oommisEdonex  of  patents  a  trade-mark,  consisting  of 
a  bright,  metallic  tag,  preferably  of  a  ciroolar  form,  firmly  affixed  to 
one  of  the  sides  or  faces  of  plugs  of  tobacco;  and  that  in  September, 
1876,  the  firm  of  Liggett  &  Myers,  of  St.  Louis,  whose  tobacco  is 
sold  by  the  defendant,  also  registered  in  the  patent-office  of  the 
United  States  a  trade-mark  for  plug  tobacco,  consisting  of  a  bright 
metallic  tag  or  label  of  circular  outline,  having  a  lustrous  or  metallic 
appearance,  and  provided  at  its  centre  with  a  circular  aperture;  and 
that  they  also,  at  the  same  time,  registered,  as  a  trade-mark  for  plug 
tobacco,  a  bright,  metallic  tag  or  label,  in  the  form  of  a  five-point 
star,  with  a  circular  aperture  at  its  center;  that  said  Liggett  Sc 
Myers,  also,  in  November,  1876,  registered  in  tbe  patent-office,  as  a 
trade-mark  for  plug  tobacco,  a  bright  metallic  tag,  with  rectangular 
outline,  and  a  rectangular  opening  at  its  center;  and  also  that  in 
December,  1876,  complainants  registered,  as  trade-marks  for  plug 
tobacco,  the  fanciful  or  arbitrary  words  "Tin  Tag  Plug,"  and  also 
the  words  "Tin  Tag  Tobacco."  It  also  appears  that,  from  the  time 
complainants  began  to  mark  their  tobacco  plugs  with  tin  tags  under 
and  in  pursuance  of  the  Seidler  patent,  various  other  manufacturers, 
including  Liggett  &  Myers,  commenced  the  marking  or  labeling  of 
their  plug  tobacco  with  tin  tags  of  various  forms;  and  that  there  is 
now,  and  has  been  for  many  years,  upon  the  market  brands  of  tobacco 
made  by  different  manufacturers,  marked  or  indicated  by  tin  tags 
of  very  many  different  forms  and  colors,  each  of  these  colors  or 
forms  usually  indicating  the  name  of  the  manufacturer. 

It  will  thus  be  seen  that  complainants'  claim  to  the  exclusive  right 
of  using  tin  as  a  mark  or  indicia  of  their  goods  haA  not  been  acqui- 
esced in  by  the  public,  but  that  other  manufacturers  have  used  tin  in 
some  form  for  the  purpose  of  indicating  tobacco  of  their  manufact- 
ure. 

The  bill  asserts,  broadly,  the  complainants'  exclusive  right  to  em- 
ploy a  tin  tag,  whatever  its  appearance,  color,'  or  shape,  as  a  trade- 
mark for  their  tobacco,  and  insists  that  no  other  person  has  a  right 
to  use  tin  for  the  purpose  of  marking  their  tobacco ;  and  the  case  has 
been  argued  by  complainants'  counsel,  and  the  proofs  taken,  solely 
for  tbe  purpose  of  asserting  before  the  cuurt  this  right  bo  put  forward 
in  tbe  bill. 

I  think  there  can  be  no  donbt,  frbni  the  proof,  that  the  com- 
plainantB  were  tbe,  first  to  attempt  the  use  of  tin  as  a  special  mark 
to  indicate  and  designate  their  manufactured  goods,  and  I  think 
tkere  can  be  no  doabt  that  froin  the  tinu-  ttiey  began  to  mark  their 
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goods  with  tin  tags,  in  parsaanoe  of  the  Seidler  patent,  their  goods 
began  to  be  known,  and  finally  became  to  be  widely  known,  as  "Tin 
Tag  Tobaeoo ; "  and  did  the  case  tarn  upon  the  right  of  the  complain- 
ants to  the  use  of  the  arbitrary  words. "Tin  Tag"  or. "Tin  Tag  To- 
bacco," as  required  in  some  of  their  registered  trade-marks,  there 
would  be  but  little  diffionlty,  perhaps,  in  the  case,  because  the  popu- 
lar designation  which  their  tobacco  obtained  by  reason  of  its  bearing 
a  tin  tag  upon  it  in  pursuance  of  the  patent  was  this  short  and  ex- 
pressiye  description,  "Tin  Tag."  But  the  claim  of  this  bill  is  that  no 
person  other  than  complainants  has  a  right  to  use  upon  ping  to- 
bacco a  piece  of  tin,  of  any  shape  cat  color,  or  with  any  legend  or 
mark  or  sign  upon  it,  as  a  manufacturer's  or  dealer's  mark,  or  desig- 
nation of  the  origin  of  the  goods. 

Tin  is  one  of  the  common  metals  in  use  by  the  public  for  a  very 
large  variety  of  purposes.  It  is  easily  stamped  or  impressed  with 
letters,  figures,  or  characters,  or  cut  into  various  shapes,  and  takes 
readily  different  colors  or  shades  besides  its  natural  metallic  lustre; 
and,  like  paper,  becomes  the  vehicle  or  material  for  receiving  what- 
ever impression  or  color  may  be  stamped  upon  it.  It  seems  to  me 
it  would  be  as  reasonable  to  assume  that  the  complainants  could  have 
adopted  paper  or  wood,  or  a  piece  of  cloth  or  leather,  as  a  badge  or 
indicia  of  their  goods,  as  that  they  could  have  taken  a  piece  of  tin. 
That  they  had  a  right  to  appropriate  to  their  exclusive  use  a  piece  of 
tin,  without  regard  to  its  color,  shape,  or  the  characters  or  letters  it 
bears,  does  not  seem  to  me  to  be  within  the  scope  and  purpose  of  the 
law  of  trade-marks.      | 

It  also  appears  that  complainants'  first  effort  was  to  secure  to  them- 
selves the  exclusive  right  to  the  use  of  tin  as  a  badge  of  their  goods  by 
means  of  the  Seidler  patent,  and  that  their  goods  acquired  the  name 
of  "Tin  Tag"  goods  while  they  were  acting  under  their  patent,  and 
that  it  was  not  until  after  their  patent  had  been  held  void  that  they 
fell  back  upon  their  right  to  use  tin  as  a  trade-mark.  Having 
adopted  this  use  of  tin,  and  given  to  their  goods  the  name  of  "Tin 
Tag  Tobacco,"  while  they  were  claiming  the  rights  given  them  by 
the  patent,  it  seems  to  me  they  have  no  right  now  to  perpetuate 
a  mouoply  which  the  courts  decided  they  could  not  have,  by  falling 
back  upon  the  popular  name  given  their  goods  marked  in  pursuance 
of  the  patent.  If  their  goods  properly  became  known  and  designated 
in  the  market  as  "Tin  Tag"  goods,  by  virtue  of  their  marking  them 
or  tagging  them  in  pursuance  of  their  patent,  the  right  to  so  indicate 
or  mark  the  goods  became  public  when  the  patent  expired,  or  was 
declared  void,  and  they  cannot  perpetuate  or  continue  this  right  by 
claiming  it  as  a  trade-mark.  I  have  no  doubt,  from  the  proof  in  this 
case,  that  the  deuignati(»i  of  plug  tobacco  as  "Tin  Tag"  or  "Tin  Tag 
!Ik>bacco"  was  first-applied  to  tobacco  manufactured  by  complainants, 
but  complainants  did  not  brand  or  mark  their  goods  with  the  words 
"Tin  Tag,"  bat  the  terni  or  name  of  "Tin  Tag"  was  popularly  applied 
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to  the  goods  by  dealers  and  buyers  by  reason  of  the  tin  tag  put  upon 
them  under  the  olaims  of  the  patent.  If  complainants  had,  from  the 
outset,  marked  their  goods  with  this  fanciful  or  arbitrary  designation 
of  "Tin  Tag  Plug"  or  "Tin  Tag  Tobacco,"  as  a  trade-mark,  tbeir  ex- 
clasive  right  to  its  use  might  be  sustained;  but  complainants  did  not 
brand  or  mark  these  words  upon  their  goods.  The  public  gave  the 
name  of  "Tin  Tag"  to  the  goods  because  the  plugs  had  tin  tags  affixed 
to  them. 

It  also  appears  from  the  proofs  that  the  firm  of  Liggett  &  Myers, 
whose  agent  defendant  is,  have  never  marked  their  goods  with  the 
words  "Tin  Tag."  Liggett  &  MyerS,  and  other  manufacturers,  have 
also,  from  the  time  complainants'  goods  first  began  to  be  known  to 
the  trade  by  the  name  "Tin  Tag,"  denied  and  resisted  complainants' 
exclusive  right  to  the  use  of  a  piece  of  tin,  without  regard  to  its  color, 
shape,  or  devices,  as  a  trade-mark;  and  have  persistently  marked 
their  own  goods  with  pieces  of  tin  of  various  shapes,  colors,  and  let- 
terings ;  and  naturally  enough  all  goods  so  marked  with  tin  labels  or 
tags  are  designated  in  the  trade  by  the  term  "Tin  Tag"  goods.  I 
think  it  may  be  taken  as  established  by  the  proof  that  the  words 
"Tin  Tag"  do  not  now  designate  complainants'  goods,  or  goods  mann* 
factored  by  the  oomplaiuants  upon  the  market  or  to  the  trade,  and 
that  plug  tobacco  made  by  other  manufacturers  is  now  designated 
and  sold  by  the  name  of  "Tin  Tag"  tobacco,  although  not  labeled  or 
branded  with  such  name,  because  they  bear  a  tin  label  or  tag  of  some 
form.  But  if  the  public  has  been  imposed  upon,  or  the  goods  of 
others  have  been  sold  as  the  goods  of  complainants,  to  the  damage 
of  complainants,  it  is  because  complainants  were  unfortunate  in  the 
selection  of  a  designation  for  their  goods,  aud  made  their  claim  to 
the  ase  of  tin  as  their  trade-mark  more  broadly  than  the  law  will 
permit;  and  if  goods  of  other  manufacturers  are  now  known  and  sold 
by  the  name  of  "Tin  Tag,"  it  is  not  because  they  are  so  branded, 
named,  or  designated,  but  as  a  short  and  popular  mode  of  describing 
all  goods  marked  with  tin  tags.  If  other  dealers  have  the  right  to 
use  tin  as  a  material  from  which  to  make  a  tag  or  label,  they  cannot 
be  held  to  violate  complainants'  rights,  because  the  public  designate 
all  goods  marked  with  a  tin  label  as  "Tin  Tag"  goods.  If  complain- 
ants bad  put  upon  the  market  goods  marked  with  paper,  wood,  or 
leather  tags,  and  such  goods  had  come  to  be  popularly  known  and 
designated  in  the  trade  as  "Paper  Tag,"  "Wood  Tag,"  or  "Leather 
Tag,"  complainants  could  not  by  such  use  acquire  the  right  to  pre- 
vent all  other  persons  from  putting  a  paper,  wooden,  or  leather  tag- 
upon  similar  goods,  because  the  use  of  saoh  materials  is  a  right  com* 
mon  to  all,  and  cannot  be  exclusively  appropriated  by  any  one. 

The  nee  of  arbitrary  terms  such  as  "Tin  Tag"  or  "Wood  Tag"  by  a 
manufaetarer,  to  indicate  goods  produced  or  sold  by  him,  might  be 
allowable  if  the  person  so  using  the  name  or  words  branded  them 
upon  bis  goods,  or  in  any  way  gave  the  goods  the  name,  but  that 
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would  give  no  right  to  the  exclusive  use  of  the  tin  or  wood  as  a  ma- 
terial to  designate  the  goods.  A  person  may  appropriate  any  word, 
figure,  or  emblem  as  a  trade-mark,  but  that  does  not  give  an  excla- 
sive  right  to  the  use  of  tbe  well-known  material  substances  npon 
which  the  word,  figure,  or  emblem  may  be  impressed  or  engraved. 
I  am  therefore  of  opinion  that  tb'i  bill  should  be  dismissed  for  want 
of  equity ;  but  this  disposition  of  the  case  is  made  without  prejudice 
to  the  complainants'  right  to  sue  upon  any  of  its  specific  trade-marks 
depending  on  the  coloring,  design,  shape,  or  letterings  on  the  tin 
label. 


Heknino  v.  Planters'  Ins.  Co. 
(Oirmit  Court,  W.  D.  Tennettee.    August  80, 1880.) 

1.  FoBBioN  JuDGMKHT— Suit  aqaihst  Fobbion  Oorporatiom— What  thi  Rbo- 

OBD  MUST  Snow. 

It  is  s  rule  of  interstate  or  international  law  that  the  courts  of  another  8t«te 
will  not  receive,  as  evidence  of  a  foreign  judgment,  in  a  suit  brought  upon 
it,  any  record  thereof  which  does  not  show  on  its  face  that  the  defendant,  if 
n  foreign  corporation,  was  doing  business  in  that  state.  This  is  a  substan- 
tive jurisdictional  averment  that  rnunt  affirmatively  appear,  and  not  be  left 
to  any  inference  from  the  bare  return  of  the  officer  that  he  has  served  an 
"agent." 

2.  Same — Proof  Aliunde  the  Record  not  AvAroABLE  to  Cuke  the  Defect. 

Nor  can  parol  or  other  proof  of  the  fact  be  received  in  aid  of  the  defective 
record,  if  the  averment  does  not  appear  therein. 

At  Law. 

This  was  an  action  upon  tbe  judgment  of  a  state  court  in  Illinois, 
and  the  facts  are  stated  in  the  opinion.  It  appears  by  the  proof 
wbicb  was  rejected  that  the  defendant  company  issued  the  policy  of 
insurance  through  a  broker  at  Chicago,  and  that  it  had  issued  many 
other  policies  through  that  and  other  brokers ;  the  business  all  being 
done  by  mail,  and  the  policies  sent  to  and  delivered  at  Chicago.  The 
company  did  not  comply,  nor  attempt  to  comply,  with  the  statutes  of 
Illinois  regulating  the  business  of  foreign  insurance  companies  in 
that  state,  and  appointed  no  agent  to  receive  service  as  required. 
Tbe  agent  served  was  the  broker  through  whom  the  policy  was  issued, 
and  he  had  then  ceased,  in  fact,  to  be  a  broker  for  defendant,  though 
whether  he  bad  ceased  to  be  an  "agent"  for  the  service  of  process  was 
a  contested  fact,  or  inference  of  fact,  depending  on  the  phraseology 
of  tbe  Illinois  statutes. 

Tbe  defendant  pleaded  a  special  plea,  denying  that  it  was  doing 
business  in  tbe  state,  or  that  the  broker  was  its  agent,  and  averring 
that  the  judgment  was  void,  to  which  the  plaintiff  replied,  and  issue 
was  joined;  the  plaintiff  offered  in  evidence  the  record,  which  was 
objected  to,  and  depositions,  to  show  the  facts  already  stated.    The 
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defendant  offered  proof  to  show  that  Mitobell  was  only  its'  broker  in 
each  transaDtion,  eto.  The  case  was  submitted,  apon  stipulation,  to 
be  tried  withoat  a  jury. 

Ellett  d  Htmaton,  tat  plaintiff. 

T.  B.  TurUy,  for  defendant. 

Hammond,  J.  On  the  authority  of  the  case  of  5*.  Clair  v.  Cox,  106 
U.  8.  350,  S.  C.  1  Sup.  Ct.  Bep.  854,  it  is  my  opinion  that  the  judg- 
ment here  must  be  for  the  defendant  company.  Mr.  Justice  Field 
there  says : 

"It  is  sufficient  to  observe  tliat  we  are  of  opinion  that,  when  service  is 
made  within  the  8t:ite  upon  an  agent  of  a  foreign  corporation,  it  is  essential, 
in  order  to  support  the  jurisdiction  of  the  court  to  render  a  personal  judg- 
ment, that  it  should  appear  somewhere  in  the  record — either  in  the  applica- 
tion for  the  writ,  or  accompanying  its  service,  or  in  the  pleadings,  or  the 
finding  of  the  court — that  the  corporation  was  engaged  in  business  in  the 
state.  Tlie  transaction  of  business  by  the  corporatioD  in  the  state,  general 
or  special,  appearing,  a  certificate  of  service  by  the  proper  officer  on  a  person 
who  is  its  agent  there,  would,  in  our  opinion,  be  sufficient  prima  facie  evi- 
dence that  the  agent  represented  the  company  in  the  business.  It  would  then 
be  open,  when  the  record  is  offered  as  evidence  in  another  state,  to  show  that 
the  agent  stood  in  no  representative  character  to  the  company;  that  his  du- 
ties were  limited  to  tliose  of  a  subordinate  employe,  or  to  a  particular  trans- 
action; or  that  his  agency  had  ceased  when  the  matter  arose. 

"In  tiie  record,  a  copy  of  which  was  offered  in  evidence  in  this  case,  there 
was  nothing  to  show,  so  far  as  we  can  see,  that  the  Winthrop  Mining  Com- 
pany was  engaged  in  business  in  the  state  when  service  was  made  on  Col- 
well.  The  return  of  the  officer,  on  which  alone  reliance  was  placed  to  sus- 
tain the  jurisdiction  of  the  state  court,  gave  no  information  on  the  subject. 
It  did  not,  therefore,  appear  even  prima  facie  that  Colwell  stood  in  any  such 
representative  character  to  the  company  as  would  justify  the  service  of  a  copy 
-of  the  writ  on  him.  The  certificHte  of  the  sheriff,  in  the  absence  of  this  fact 
in  the  record,  was  insufficient  to  give  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  foreign  corporation .  The  record  was  therefore 
properly  executed." 

The  return  thus  declared  against  was  that  the  officer  had  served  a 
copy  of  the  writ  "by  delivering  the  same  to  Henry  J.  Colwell,  Esq., 
agent  of  said  Winthrop  Mining  Company,  personally,  in  said  county." 
Here  the  return  is : 

"Served  this  writ  upon  the  within-named  defendant,  the  Planters'  Insur- 
ance Company,  by  delivering  a  copy  thereof  to  and  leaving  same  with  Charles 
P.  Mitchell,  agent  of  said  company,  this  fifteenth  day  of  January,  1885;  the 
president  of  said  company  not  found  in  my  county  this  fifteenth  day  of  Jan- 
uary. 1885." 

We  look  in  vain  for  any  suggestion,  even,  in  the  record  that  the  de- 
fendant was,  at  the  time  of  bringing  the  suit,  or  that  it  had  been 
theretofore,  "doing  business"  in  the  state  of  Illinois.  T\iQpracipe 
^oes  not  snggest  it,  nor  the  writ,  nor  the  return  of  service.  From 
these  it  does  not  even  appear  that  the  defendant  was  a  corporation 
foreign  to  the  state  of  Illinois ;  and  for  all  that  is  shown  it  might  be 
a  home  corporation,  as  no  distinction  is  intimated  by  the  language 
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used;  it  being  simply,  in  common  form,  a  snii  against  the  Planters' 
Insuranoe  Company, — whether  a  corporation  or  a  partnership  is  not 
stated.  The  declaration  does  aver  that  the  defendant  is  "a  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of  Ten- 
nessee, and  having  its  principal  office  or  place  of  bnsiness  at  Mem- 
phis, in  said  last-named  state,  and  which  has  been  duly  summoned 
of  a  plea  of  trespass  on  the  case  upon  promises,"  etc.;  but  nowhere 
is  it  even  hinted  that  the  defendant,  so  shown  to  be  beyond  the  ja- 
risdiction  of  the  state,  is  "doing  business"  within  it.  The  statement 
of  the  cause  of  action  does  not  aid  us  in  the  least.  It  is  not  shown, 
even,  that  the  plaintiff,  or  the  firm  of  which  he  was  receiver,  were 
citizens  of  Illinois,  nor  that  the  policy  was  executed  or  delivered 
there,  nor  that  there  was  the  least  connection  between  the  transac- 
tion and  the  state  of  Illinois,  or  persons  within  it,  before  or  since,  ex- 
cept the  bare  fact  of  the  suit  itself.  The  policy  is  set  out  in  hae  verba 
in  the  declaration;  and  if  we  may  look  to  this,  which  is  doubtful,  it 
appears  to  have  been  on  its  face  a  Tennessee  contract,  for  it  is  stated 
to  have  been  signed  and  sealed  in  the  city  of  Memphis,  and  there  is 
absolutely  nothing  to  show  but  that  all  parties  to  it  were  in  Memphis 
at  the  time.  The  property  insured  was  in  the  state  of  Minnesota,  so 
that  we  are  without  the  least  trace  of  any  fact  to  show  that  the  de- 
fendant company  had,  either  in  this  particular  transaction  or  any 
other,  the  least  possible  relation  to  the  state  of  Illinois. 

The  judgment  of  the  court  is  equally  barren.  It  is  a  judgment  by 
default,  and  the  assessment  of  damages  at  $2,600,  as  if  upon  a  suit 
against  an  individual  upon  personal  service.  It  is  all  left  to  in- 
ference, based  on  the  return  of  the  sheriff  that  he  had  served  de- 
fendant's agent,  that  this  foreign  corporation  was  "found"  or  "doing 
business"  within  the  state  of  Illinois.  But  we  have  seen  that,  ac- 
cording to  the  supreme  court  of  the  United  States,  this  inference  will 
not  do,  and  Mr.  Justice  Field  makes  the  reason  plain.  An  individual 
is  always  "found"  where  he  is  served,  and  cannot  be  served  withoat 
such  "finding,"  but  a  corporation  is  not,  necessarily. 

The  sheriff  may  choose  to  serve  anybody  as  agent;  and  wherever 
the  suit  be  brought  he  could  assume  that  any  convenient  person  was 
"agent;"  and  if  that  simple  return  imports  that  the  foreign  corpora- 
tion was  "doing  business"  within  the  state,  and  that  the  person 
served  was  a  proper  "agent"  to  represent  it,  the  whole  jurisdiction 
would  depend  upon  what  may  be  a  fallacious  inference ;  for,  in  the 
nature  of  the  thing,  it  does  not  essentially  import  that  fact.  Ab- 
stractly, perhaps,  the  same  might  be  said  of  a  service  on  agents  or 
officers  of  a  domestic  corporation ;  but  in  that  case  there  is  a  judicial 
knowledge,  so  to  speak,  of  the  corporations  of  the  state,  as  to  any  par* 
ticular  corporation  being  engaged  in  business,  as  to  the  requirement; 
of  service  on  corporations,  and  the  character  of  their  organization 
and  officers,  which  aids  the  service.  Here — and  particularly  in  this 
case,  for  I  have  shown  that  every  suggestion  of  this  record  is  against 
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the  notion  that  this  company  was  doing  business  or  that  this  trans- 
aotion  was  within  the  state — ^the  substantire  fact  to  support  the 
service,  that  the  oorporation,  namely,  was  "doing  business,"  or  was 
"foand"  doing  business,  in  the  state,  is  wholly  wanting  in  this  rec- 
ord, and  cannot  be  supplied  by  that  sort  of  general  knowledge  of 
which  I  have  spoken  as  existing  in  relation  to  domestic  concerns.  It 
isa  general  rule  that  a  special  jurisdictional  fact  outside  the  ordinary 
and  intrinsic  situation  of  the  thing  shall  be  specially  averred  in  plead- 
ing, and  certainly  that  which  is  contrary  to  that  ordinary  course  of 
things  should  be  averred,  to  give  the  court  knpwledge  of  the  fact.  Of 
coarse,  a  pleader  need  not  state  his  evidence  in  the  pleading,  but  he 
must  aver  the  conclusion  of  fact  in  some  form  sufficient  to  show  it, 
however  generally.  Precisely  bow  this  averment  should  be  alleged 
or  shown  by  the  record  may  be  difficult  to  say,  for  it  is  a  remarkable 
fact  that  until  1872,  when  the  case  of  Newby  v.  Von  Oppen,  L.  R.  7 
Q.  B.  293,  occurred,  there  was  never  any  suit  against  a  foreign  oor- 
poration in  a  court  of  law  in  England.  Seasoning  by  analogy  from 
the  practice  of  averring  the  jurisdictional  facts  as  to  the  citizenship 
of  the  parties  to  a  suit  in  the  federal  courts,  it  migbt  be  enough  to 
simply  aver  the  general  fact  that  the  defendant  "is  doing  business 
within  this  state"  in  the  declaration,  or  elsewhere  in  the  technical 
record. 

Nor  can  the  want  of  such  averment  or  showing  in  the  record  as  the 
supreme  court  demands  be  supplied  by  proof  aliunde  the  record,  of- 
fered at  the  trial  of  the  subsequent  suit  predicated  on  the  alleged 
judgment.  The  defects  of  the  record  cannot  be  so  pieced  or  patched 
ap  by  parol. 

Mr.  Justice  Coolhy  says  in  Montgomery  v.  Merrill,  86  Mich.  97, 
8.  C.  25  Mich.  73: 

"  Wc  think,  also,  that  the  court  was  right  in  rejecting  the  evidence  offered 
by  the  plaintiff  on  the  trial  to  show  that  8idney  Ketcbum  was  in  fact  the  last 
pi-^sident  of  the  bank.  Jurisdictional  facts  cannot  rest  in  parol,  to  be  proved 
in  one  case,  and  perhaps  dLsproved  in  another.  The  record  must  be  complete 
in  itself."     1  Whart.  Ev.  (2d  Ed.)  §  824. 

Nor  is  this  a  case  of  local  Illinois  law,  to  be  binding  here  if  bind- 
ing there.  This  judgment  migbt  be  good  there,  and  not  good  here, 
in  this  proceeding,  as  evidence  of  its  existence.  Mr.  Justice  Gra; 
well  expresses  the  rule  on  that  subject  in  Hart  v.  San$om,  110  U.  S. 
151,  S.  G.  8  Sup.  Gt.  Rep.  586,  where  he  remarks: 

"  Tlie  courts  of  the  state  migbt  perhaps  feel  bound  to  give  effect  to  the  serv- 
ice made  as  directed  by  its  statutes.  But  nocourt  deriving  its  authonty  from 
another  government  will  recognize  a  merely  constructive  service  as  bringing 
the  person  within  the  jurisdiction  of  the  court.  The  judgment  would  be  al- 
lowed no  force  in  the  courts  of  any  other  state,  and  it  is  of  no  greater  force, 
as  ag.iinst  a  citizen  of  another  state,  in  a  court  of  the  United  States,  thougli 
held  within  the  state  in  which  the  judgment  was  rendered."    Id.  155. 

And  see  Town  of  Pana  v.  Bowler,  107  U.  S.  629,  545 ;  S.  0.  8 
Sup.  Ct.  Bep.  704. 
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It  is  hH  ibtenuttioBal  or  iateirstate  eonaidentiod  as  aff«oted  by  oar 
eoDstitutioQ.  Article  4,  §  1.  The  court  started  oat,  ander  the  lead 
of  Mr.  Justice  Wasbinqtok,  to  construe  that  requirement  into  a  rule 
of  absolute  verity  for  all  judgments  of  another  state,  and  respectable 
and  high  authority  is  not  wanting  to  show  that  such  is  the  proper 
international  doctrine;  but  in  the  conflict  over  the  point,  not  settled 
when  our  constitntion  was  made,  there  has  been  evolved  a  general 
consensus  of  opinion  that  the  courts  of  another  state  will  not  give 
effect  to  the  judgment  unless  it  appear  by  the  record  that  the  court 
had  potential  jurisdiction  over  the  person  of  the  defendant;  and,  if 
the  record  show  that, — which  this  does  not, — then  the  defendant 
may  contradict  it  by  proof,  in  order  to  save  his  rights  of  "natural 
justice,"  whatever  that  may  mean.  Whart.  Confl.  Laws,  (2d  Ed.)  § 
646  et  aeq.;  Moulin  v.  Insurance  Co.,  24  N.  J.  Law,  222;  S.  C.  25 
N.  3.  Law,  57.  And  it  will  be  found  from  the  cases  cited  that,  be- 
ginning with  Pennoyer  v.Neff',  95  U.  S.  714,  the  supreme  court  has 
vigorously  laid  hold  of  this  rule  with  a  deliberate  purpose  to  protect 
in  the  most  thorough  manner  all  non-residents  against  judgments 
where  there  is  no  personal  service,  except  so  far  as  the  state  render- 
ing  them  has  property  within  its  borders  to  satisfy  them  by  its  own 
execution  of  them.  Elsewhere,  except  to  that  extent,  they  are  utterly 
void.  This  case  of  St.  Clair  v.  Cox,  supra,  is  one  of  the  series,  and 
it  establishes,  as  an  element  of  this  protection,  that,  when  foreign 
corporations  are  sued,  the  record  must  show  affirmatively,  not  only 
that  there  was  service  upon  an  "agent,"  but  that  the  corporation  was 
in  fact  "doing  business"  in  the  state.  This  latter  fact  being  shown, 
the  court  will  assume,  in  the  absence  of  proof  to  the  contrary,  that 
the  party  returned  served  as  "agent"  was  in  fact  the  representative 
of  the  corporation,  but  not  otherwise. 

What  facts  will  constitute  "doing  business"  within  a  state  we  need 
not  decide ;  nor  whether,  on  the  facts  of  this  case,  as  shown  by  the 
proof  taken  "in  support  of  defendant's  special  plea  that  it  was  not 
doing  business  there,  and  that  Mitchell  was  not  its  "agent,"  this 
defendant  was  "found"  by  its  "agent,"  either  perforce  of  the  Illinois 
statutes  in  that  behalf,  or  of  the  general  law.  It  is  sufficient  here 
that  the  defendant's  objection  to  the  admission  in  evidence  of  the 
plaintiff's  record  must  prevail.  However  it  may  be  under  the  laws 
of  Illinois,  that  record  does  not,  under  the  international  or  interstate 
law,  disclose  the  fact  that  this  defendant  was  doing  business  in  that 
state,  and  the  fact  cannot  be  now  proved  in  aid  of  the  record. 

Judgment  for  defendant. 
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In  re  Tanobt. 
(OirevU  Chvrt,  W.  D  Tmnenee.    August  80, 1886.) 

1.  OONSTITUTIOWAl,  Law— APPOIHTMBafT  TO  OPFICE— POWBR  OF  THB  PBMIDBHT 

TO  Fill,  Yaoahcieb. 

Although  the  vacancy  first  happen  during  a  session  of  the  senate,  if  it  con- 
tinue to  erist  during  the  subsequent  recess,  the  preddent  has  power  to  fill  it 
up,  under  the  constitution  of  the  United  Btates,  art.  9,  §  2,  cl.  8.  Per  Woods, 
Justice;  Jackson,  J.,  contra;  Hammond,  J.,  dubitaTvte. 
t.  United  States  Marshal— ArpoiKTMENT  and  Commission— QrALiTrcATiON, 
Oath,  and  Bond— Duties  of  District  Jodob— Hkv.  St.  §§  788,  '788. 

But,  whether  the  president  have  that  power  or  not,  whenever. an  applicant 
appears  witi^  a  conunissiou  from  him,  under  tbe  great  seal  of  the  United 
States,  appointing  him  a  marshal  to  fill  such  a  vacancy,  It  is  the  duty  of  the 
district  judge  to  talce  his  bond,  and  administer  the  oath  of  office,  without  re- 
gard to  any  question  of  the  president's  power  in  the  premises.  If  not  a  purely 
ministerial  duty,  it  is  not  a  judicial  function  that  the  judge  performs,  and  he 
cannot  withhold  qualification  because  of  any  views  he  may  entertain  of  the 
proper  construction  of  the  constitntlon.  The  commission  and  the  seal  im- 
port, prima  facie,  a  right  to  be  qualified,  and  beyond  that  the  judge  will  insti- 
tute no  inquiry,  whether  objection  be  made  or  not. 

At  Chambers.     Application  to  be  qualified  as  marshal. 

The  department  of  justice  having  forwarded  the  commission  of  T. 
B.  Yancey  to  be  a  marshal  of  the  United  States  for  the  Western  district 
of  Tennessee  to  United  States  District  Judge  Hahhond,  with  a  request 
that  he  be  qualified  as  required  by  law,  and  the  commission  delivered 
to  him,  he  was  notified  to  appear  for  that  purpose.  The  district  at- 
torney, however,  interposed  the  following  letter : 

"Office  of  Unitkd  States  Attoeney, 

"Mjemphis,  Tenn.,  August  21,  1886. 

"Hon.  B.  8.  Hammond,  Judge  United  States  Diatriet  Court,  Memphis, 
Term. — Dear  Sib:  I  deem  it  roy  duty  to  call  your  attention  to  the  fact  that 
the  only  judidal  deoiaion  upon  the  qtiestion  in  the  United  States  casts  at  least 
a  doubt  upon  the  propriety  of  Thos.  B.  Yancey,  £8q,,  assuming  the  duties  of 
marshal  in  tliis  district  under  his  recent  appointment,  and  I  suggest  that  you 
examine  the  question  in  order  tliat  he  may  act  advisedly,  and  also  that  no 
troul)le  or  inconvenience  may  arise  in  regard  to  the  service  of  process. 

"This  can  all  be  avoided  by  an  authoritative  determination  of  this  ques- 
tion, or  by  Mr.  Yancey's  appointment  by  the  eircnit  justice,  until  the  offloe 
is  flUed  by  the  president.  If  the  commission  lately  issued  to  Mr.  Yancey  was 
improvidently  done,  he  would  incur  the  penalty  affixed  under  section  1771, 
Rev.  St.,  i.  e,,  imprisonment  not  exceeding  Ave  years,  and  a  fine  not  exceed- 
ing ten  thousand  dollars.  And  if  the  opinion  of  Judge  Cadwaladbr  is  the 
law,  all  service  of  process  by  him  would  not  only  be  irregular,  but  be  void, 
because,  under  that  opinion,  be  would  not  be  an  of&fer  d«  jure  nor  de  facto, 
and  could  receive  no  compensation  for  any  of  bis  acts. 

"Marshal  Williamson  was  suspended  on  June  12, 1885.  His  term  of  office 
expired  May  24, 188G,  and  Marshal  Freeman  was  designated  '  to  perform  the 
duties  of  such  suspended  officer  in  the  mean  time;'  the  suspension  of  Mr. 
Williamson  being,  however,  upon  Its  face  until  the  end  of  the  next  session 
«f  the  senate.  If  the  vacancy  occurred  at  the  end  of  Mr.  Williamson's  term, 
it  happened  in  May,  and  during  the  session  of  the  senate,  aud  Mr.  Freeman 
was  only  a  de  facto  officer  after  that  date.    If,  however,  he  held  until  tbe 
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end  of  the  session  of  the  senate,  his  appointment  is  valid  and  regular.  The 
opinion  which  leads  me  to  make  these  suggestions  is  that  of  Judge  GadwaI/- 
ADER.  entitled  'Proceedings  upon  the  question  of  incumbency  of  the  office  of 
attorney  of  the  United  States  for  the  Eastern  district  of  Pennsylvania.'  and 
is  reported  in  the  eighth  volume  of  the  Internal  Revenue  Record,  pages  138- 
146,  and  in  which  nearly  every  precedent  and  opinion  is  cited  except  that  of 
Mr.  Evarts  regarding  the  same  appointee,  and  that  will  be  found  in  the  same 
book  at  page  78. 

"Very  respectfully,  H.  "W.  McCoebt,  U.  S.  Attorney." 

Indorsed:  "The  clerk  will  file  this  letter,  send  Dr.  T.  B.  Yancey  a  copy  of 
it,  and  notify  him  and  the  district  attorney  tliat  I  will  confer  with  tliem  at 
ray  chambers  on  Monday  next  at  10  o'clock.  £.  S.  Hamuond." 

The  judge  therenpon  sent  the  following  telegram  to  Mr.  Justice 
Woods,  assigned  as  circuit  justice  in  place  of  Mr.  Justice  Matthews, 
who  is  traveling  abroad  during  vacation : 

"Memphis,  Tenn.,  August  25, 1886. 
"Mr.  Justice  W.  B.  Woods,  Washington,  D.  O.:  Marshal  Williamson  was 
suspended.  Freeman  designated,  nominated,  and  rejected.  Williamson's 
term  expired  while  senate  in  session.  Yancey  nominated,  and  no  action  by 
senate.  After  adjournment,  president  commissions  Yancey.  District  at- 
torney makes  question  that  the  president  .cannot,  and  circuit  justice  must, 
appoint.  Can  you  confer  with  circuit  judge  and  myself;  and,  if  so,  will  you 
come  here,  or  shall  we  meet  you  at  a  place  convenient  to  all? 

"E.  8.  Hammond,  17.  S.  District  Judge." 

Subsequently  the  district  attorney  sent  to  the  district  judge  the 
following  dispatch : 

"Jackson,  Tennessee,  August  25,  1886. 

"Hon.  S.8.  Hammond,  Memphis,  Tennessee:  Since  calling  your  atten- 
tion to  the  question  of  Dr.  Yancey's'appointment  I  have  become  satisfled  that 
Judge  Cadwalader's  opinion  was  wrong  in  stating  that  such  a  person 
would  not  be  an  officer  de  facto.  Such  being  the  case,  the  service  of  process 
by  him  would  not  be  void.  As  this  is  the  only  interest  my  office  has  in  the 
question,  I  communicate  the  fact  to  yori,  and  leave  him  to  act  as  he  may  \m 
advised  by  liis  attorneys,  and  without  eitlier  suggestion  or  objection  on  my 
part    Please  have  this  shown  to  Genl.  Wright. 

«H.  W.  McCoBBY,  District  Attorney." 

The  district  judge,  having  received  the  reply  of  the  circuit  justice, 
given  in  the  opinion,  forwarded  it,  with  a  statement  of  his  own,  to 
the  circuit  judge,  from  whom  he  received  the  letter  copied  in  the 
opinion. 

The  facts  are  that  M.  T.  Williamson  was,  on  the  twenty-fourth 
day  of  May,  1882,  appointed  and  commissioned  marshal  of  the 
United  States  for  this  district,  by  and  with  the  advice  and  consent  of 
the  senate,  for  a  term  of  four  years,  which  ended  May  24,  1886, 
while  the  senate  was  in  sesgion.  The  president,  on  the  twelfth  day  of 
June,  1885,  suspended  Williamson,  and  therenpon  designated  and 
commissioned  James  H.  Freeman  to  discharge  the  duties  of  "such 
suspended  officer  in  the  mean  time,"  and  "subject  to  all  the  provis- 
ions of  law  applicable  thereto."  When  the  senate  again  met,  Free- 
man was  nominated  to  be  marshal,  and  his  nomination  was,  a  few 


Digitized  by 


Google 


in  BB  YANcnr.  447 

days  before  its  adjournment,  rejected.  T.  B.  Yancey  was  then  nomi* 
nated  by  tbe  president,  bat  no  aotioa  was  taken  by  the  senate,  which 
adjourned.  After  this  adjournment,  and  during  the  recess  of  the 
senate,  the  president  appointed  and  oommissioned  said  Yancey  "to 
execute  and  fulfill  tbe  duties  of  that  office  according  to  law,  and  to 
have  and  hold  the  said  office,  with  all  tbe  powers,"  etc.,  "until  the 
end  of  the  next  session  of  the  senate  of  the  United  States,  and  no 
longer ;  subject  to  the  conditions  prescribed  by  law." 

Chas.  A.  Stainbaek,  Luke  E.  Wright,  and  Thomaa  B.  Turley,  for 
the  Marshal. 

Before  Woods,  Justice,  and  Jaoksom  and  Hamhohd,  JJ. 

Hammond,  J.  Beflection  has  satisfied  me  that  I  should  qualify  this 
appointee  as  required  by  Bev.  St.  §§  782, 783.  One  cannot  read  the 
very  c<^ent  opinion  in  the  Case  of  the  District  Attorney,  7  Amer.  Law 
Beg.  (N.  8.)  786,  8.  G.  8  Int.  Bev.  Bee.  138.  without  feeiiag  that 
there  is  very  grave  doubt  as  to  the  validity  of  this  appointment  by 
the  president,  and  it  may  be  that  there  should  be  an  authoritative  ju< 
dieial  determination  of  tbe  doubt.  Judge  Gadwaladbr  calls  atten- 
tion  to  tbe  difficulty  of  raising  the  question  for  judicial  decision,  and 
it  is  apparent  that  even  that  opinion  itself  is  subject  to  ohaUenge  as 
being  only  an  expression  of  the  learned  judge's  views  of  the  question, 
and  not,  in  a  strict  sense,  an  adjudication  of  it;  and  he  is  himself 
careful,  in  his  consideration  of  the  subject,  to  distinguish  between 
expressions  of  opinion  that  are  authoritative  with  courts,  and  those 
which  are  not.  It  may  be  true,  as  suggested  by  the  district  attor- 
ney, that  questions  may  arise  as  to  the  validity  of  the  service  of  pro< 
cess;  the  appointee  of  the  president  may,  by  accepting  the  office,  by 
taking  the  oath  he  asks  me  to  administer,  and  by  undertaking  to  ex- 
eroise  the  duties  of  marshal,  incur  the  severe  penalties  of  Bev.  St.  § 
1771;  or  even  the  president  and  the  department  officers  may  incur 
the  penalties  of  section  1772, — and  yet  it  may  not  be,  and  I  think  is 
not,  the  duty  of  the  district  judge  to  protect  them,  or  any  of  them, 
from  those  penalties,  by  refusing  to  qualify  the  appointee,  or  to  thus 
undertake  to  furnish  any  immunity  from  the  inconveniences  of  dis- 
puted services  of  process.  The  statute  does  not  impose  on  the  dis- 
trict judge  any  judicial  function  to  determine,  while  approving  the 
bond  and  administering  the  oath,  tbe  right  or  title  of  the  appointee 
to  the  office,  or  the  power  of  the  president  in  making  the  appoint- 
ment. I  am  not  prepared  to  say,  nor  called  on  to  decide,  whether 
the  district  judge,  in  approving  the  bond  and  qualifying  the  marshal, 
exercises  a  purely  ministerial  duty,  as  defined  in  Oainea  v.  Thompson, 
7  Wall.  847,  353,  and  other  cases,  or  not ;  nor  whether  its  perform- 
ance could  be  coerced  by  mandamut;  nor  whether  any  court  has  been 
authorized  to  issue  that  writ  against  him,  if  it  be  a  proper  remedy. 
It  requires  only  a  slight  examination  of  the  oases  to  show  that  these 
are  very  grave  questions,  like  the  other,  and  they  should  neither  be 
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mooted,  nor  any  attempt  be  made  to  decide  tbem,  nntil,  in  the  dae 
eourse  of  events,  a  contestation  arises  ^hich  shall  present  them  form- 
ally for  judicial  action.  Bat  I  feel  quite  sore  that,  whatever  may  be 
the  precise  natare  of  that  dnty,  the  appearance  of  a  person  holding 
the  president's  commission,  and  his  offer  to  qualify,  does  not  present 
to  the  district  judge  a  case  or  question  invoking  from  him  any  opin- 
ion or  decision  as  to  the  president's  power  to  make  the  appointment, 
whether  objection,  or  saggestion  of  objection,  be  made  to  him  or  not. 
It  is  true,  the  statate  says  every  "marshal"  shall,  before  he  enters 
upon  the  duties  of  hia  appointment,  take,  before  the  district  judge, 
an  oath,  etc.,  and  one  appointed  by  the  president  or  other  function- 
ary without  authority  cannot  be  "a  marshal;"  but  it  would  be  a  very 
strained  implication  from  this  that  the  district  judge  thereby  acquires 
the  power  to  determine  whether  the  applicant  be  "a  marshal"  or  not. 
Strictly,  he  is  not  marshal  until  he  qualifies,  and  cannot  be;  and  therd 
is  inaccuracy  of  expression  in  the  statate  calling  him  so,  if  we  think 
of  it  in  reference  to  this  supposed  autbority  of  the  district  judge  to 
decide  whether  he  be  "a  marshal"  or  not.  It  will  not  do  to  base  so 
formidable  a  power  on  so  bare  an  expression.  It  ia  not  a  nece*»ary 
implication  from  the  statute,  and  the  rale  is  familiar  that  it  is  only 
such  implications  that  are  a  part  of  the  statate. 

This  duty  might  have  been  conferred  as  well  upon  the  secretary  of 
state  or  other  executive  officer,  upon  any  commissioner,  notary,  jus- 
tice of  the  peace,  or  the  like;  and  the  character  of  the  official,  as  be- 
ing executive  or  judicial,  or  his  dignity  of  office  or  want  of  it,  oonld 
add  nothing  whatever  to  the  nature  of  the  act  performed.  But  the 
fact  that  it  might  be  so  variously  authorized  shows  that  it  cannot 
have  been  the  intention  of  the  statute  to  empower  the  particular 
functionary  selected  with  the  judicial  office  oi  deciding  whether  the 
president  has,  in  a  given  case,  exceeded  his  powers.  There  is  too 
much  disparity  of  importance  between  the  two  for  any  sound  basis 
of  association  of  ideas  in  that  regard.  I  should  not  surely  qualify 
an  applicant  coming  with  a  commission  as  marshal  from,  let  us  say, 
the  mikado  of  Japan  or  the  governor  of  a  state;  but,  in  refusing,  I 
should  not  act  judicially,  and  determine  that  be  was  not  a  marshal; 
for  he  would  be  in  no  better  attitude  than  one  who  came  with  no  com- 
mission at  all.  But  when  he  appears  with  a  commission  of  the  pres- 
ident of  the  United  States,  under  the  great  seal  of  the  United  States, 
that  seal  imports,  prima  facie,  a  rightful  appointment  so  far  as  con- 
cerns the  duty,  I  wish  carefully  to  say,  of  any  functionary  authorized 
to  take  his  bond,  and  administer  the  oath  of  office.  Beyond  this  I 
express  no  opinion  as  to  the  import  of  the  commission. 

If  we  consider  the  probable  or  possible  effect  of  the  refusal  of  the 
district  judge  to  qualify  the  president's  appointee,  the  impotence  of 
the  refusal,  so  far  as  it  can  serve  any  useful  purpose,  becomes  more 
plain.  Besides  the  doubts  already  indicated  whether  a  mandamtta 
would  lie,  or  whether,  if  it  do,  any  oourt  has  power  to  issue  it,  there 


Digitized  by 


Google 


IN  RE  YANCEY.  446 

is  quite  a  strong  probability  that  the  mandamus,  if  available,  voald 
not  bring  the  question  under  any  judicial  scrutiny,  because  it  would 
not  involve  the  right  or  title  of  the  appointee  to  the  office.  U.  S.  v. 
Guthrie,  17  How.  301 .  But  see  Ex  parte  Hennen,  13  Pet.  230.  The 
only  proper  subject  of  inquiry  would  probably  be  whether  there  was 
any  defect  in  the  prima  facie  right  created  by  the  oommission,  and 
behind  that  no  court  woald  attempt  to  go. 

But  if  the  mandamus  be  not  available,  then  the  exolnded  applicant 
would  be  without  remedy,  unless  the  impeachment  of  the  judge  could 
be  called  a  remedy,  until  congress  could  confer  the  power  to  qualify 
him  upon  some  more  reasonable  official.  Meantime,  the  duties  might 
go. undischarged ;  for,  although  the  circuit  justice,  under  Bev.  St.  § 
793,  may  fill  vacancies  in  the  office  of  marshal,  it  would  be  doubtful 
if  the  refusal  to  qualify  the  president's  appointee  would  of  itself  pro- 
duce such  a  condition  of  affairs  as  would  authorize  action  under  that 
section.  It  is  my  opinion  that  whether  the  district  judge  refuses  to 
qualify  the  president's  appointee  or  not  should  have  no  influence  on 
the  action  of  the  circuit  justice  in  the  matter.  If  the  applicant  be 
qualified,  it  does  not  add  anything  to  his  right  or  title  to  the  office; 
and  if  the  president  have  no  power  under  the  constitution — and  it  is 
purely  a  constitutional  question — ^to  make  the  appointment,  the  va- 
cancy would  still  exist,  which  the  circuit  justice  is  required  to  fill. 

If  the  district  judge  qualify  the  president's  appointee,  it  might  in- 
duce the  circuit  justice  to  withhold  any  action,  since  he  finds  a  per- 
son in  the  actual  discharge  of  the  duties;  but,  if  he  refuse  to  qualify 
him,  it  does  not  follow  that  the  oiroait  justice  would  any  more  read- 
ily act  in  the  premises,  because  it  does  not  relieve  the  situation  of 
the  necessity  of  the  circuit  justice  deciding  whether  he  has  power  to 
fill  the  vacancy.  The  only  possible  useful  purpose,  therefore,  in  re- 
fusing qualification,  would  be  to  invite  the  circuit  justice  to  consider 
and  determine  his  powers  and  duty  in  the  premises,  by  removing  the 
cause  be  might  find  for  non-action  in  the  de  facto  (if  it  be  so)  incum- 
bency of  the  president's  appointee.  I  shall  certainly  not  feel  author- 
ized to  withhold. qualification  to  the  extent  of  the  embarrassment  of 
the  circuit  justice  in  that  matter;  nor,  on  the  other  hand,  to  the  ex- 
tent of  embarrassing  the  person  holding  the  president's  commission 
in  any  contest  he  may  have  .with  an  appointee  of  the  circuit  justice 
either  in  respect  of  bis  right  or  possession. 

I  have,  under  the  circumstances,  therefore,  invited  a  conference 
with  the  circuit  justice  and  the  circuit  judge,  so  that  we  may  mutu- 
ally determine  what  is  best  to  be  done  for  the  public  service. 


Hahmohd,  3.  Having  briefly  telegraphed  the  facts  to  Mr.  Justice 
Woods,  and  asked  a  conference  with  him  and  the  circuit  judge,  he 
replied  as  follows : 

v.28F.no.8— 29 
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"  Washimston,  D.  C,  Augost  26, 1886. 
"Son,  B,  S.  Hammond,  U.  3.  Judge,  Memphis,  Tennessee:  In  my  opinion, 
president  had  power  to  make  appointment.    See  In  re  Farrow  and  Bighy, 
4  Woods,  491,  [S.  C.  3  Fed.  Rep.  112.]  W.  B.  Woods.  Justice." 

Whereupon  I  forwarded  his  telegram  to  Mr.  Circuit  Judge  Jaoksom, 
with  a  copy  of  the  foregoing  views  of  my  own,  asked  his  advice 
whether  to  urge  a  confereaoe  and  argument,  and  for  his  opinion  as 
to  the  president's  authority  and  my  own  duty  in  the  premises,  to 
which  the  following  reply  was  received : 

"Kashvillk.  Tennessee,  August  28,  1886. 
"Hon.  E.  S.  Hammond,  Memphis,  Tennessee — ^Mt  Dbab  JuneE:  Your 
note  of  ihe  twenty-sixth  instant  inclosing  draft  of  your  views  in  the  matter 
of  the  marshiilship,  and  his  right  to  be  qualified,  was  received  last  night.  I 
have  not  seen  the  case  referred  to  by  Judge  Woods  in  his  dispatch,  viz.,  Tn 
re  Farrow  and  Highy,  4  Woods.  491,  fS.  C.  3  Fed.  Rep.  112,]  which  seems 
to  control  his  opinion  that  the  president  haa  the  right  to  make  the  appoint- 
ment in  question.  The  vacancy  having  occurred  during  the  session  of  the 
senate,  I  do  not  think  the  president  has  the  authority,  nnder  the  constitution, 
to  fill  it  during  the  recess  of  the  senate.  I  examined  the  question  with  some 
care  while  the  Edmunds  resrtlutioiis  were  under  discussion,  and  then  reached 
the  conclusion,  supj)orted  by  the  undoubted  weight  of  authority,  that  the 
president  had  no  power  to  make  a  temporary  appointment  in  cases  like  the 
present;  the  vacancy  not  happening  during  the  recess  of  the  senate.  The 
question  is  an  important  one,  and  should  be  definitely  settled  by  the  supreme 
court.  Uow  to  raise  it  judicially  is  the  difficulty.  I  agree  with  you  in 
thinking  that  the  duty  imposed  upon  the  district  judge  to  qualify  the  mar- 
shul  (approve  his  bond,  and  administer  to  him  the  oath  of  office)  does  not 
enable  you  to  institute  sua  sponte  an  inquiry  into  tlie  regularity  of  the  ap- 
pointment. The  validity  of  his  appointment  is  a  judicial  question,  which 
must  be  raised  by  some  one  questioning  the  appointment.  This  could  be 
nused  by  an  appointee  of  tlie  circuit  justice  under  section  793  of  the  Re- 
vised Statutes,  if  the  circuit  justice  should  choose  or  tliink  proper  to  make 
an  appointment  under  that  section,  on  the  theory  that  Yancey  held  under  no 
valid  appointment.  Yancey's  qualification  would  in  no  way  affect  the  case 
in  that  event.  The  question  of  the  validity  of  the  appointment  might  per- 
haps be  raised  in  some  other  manner.  Jndge  Gadwaladek  allowed  it  to  be 
raised  by^the  retiring  officer,  occupying  the  position  Freeman  now  does. 
But,  unless  Yancey's  right  or  title  to  the  office  is  in  some  way  questioned, 
and  In  some  mode  so  as  to  make  it  the  subject  of  Judicial  inquiry,  I  do  not 
see  how  you  can  properly  decline  to  qualify  him,  or  to  act  on  his  bond,  and, 
if  that  is  satisfactory,  administer  to  him  the  oath  of  office.  I  think,  in  an 
important  question  like  this,  which  involvestheregulaiity  of  service  of  pro- 
ca^s,  and  the  rights  of  individuals  and  the  public,  you  did  right  in  suggest- 
ing or  proposing  a  conference  with  the  circuit  justice  and  circuit  judge. 
"  Yoiirs,  truly,  Howell  "E,  Jackson.  " 

The  telegram  from  the  oironit  justioe  settles  that  he  will  not  under- 
take to  exercise  any  power  of  appointment  nnder  Rev.  St.  §  793, 
since  it  is  his  opinion  that  the  president  has  the  power  to  make  this 
appointment.  This  relieves  me  of  any  embarrassment  in  that  di- 
rection, and,  of  course,  amounts  to  an  advice  from  hin^  that  I  should 
qualify,  Yancey.  Whether, this  determination  o|  the  circuit  justice 
be  a  jiidicial  decision  or  not,  he  has,  whatever  the  character  of  hia 
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fonoHonin  that  behalf  maybe,  the  responsibility  of  determining  if  a 
state  of  faots  exists  requiring  him  to  make  an  appointment,  and  it  is 
a  pracHeal  eonstmetion  of  the  constitution  and  statn^tes  in  favor  of 
the  president's  power  in  the  premises,  and  famishes  to  me  an  addi- 
tional support  for  decKnmg  to  question  it  by  a  refusal  to  qualify  the 
applicant. 

And,  while  it  is  apparent  that  the  circuit  judge  holds  a  contrary 
opinion  as  to  the  power  of  the  president,  he  ooncurs  in  the  oontslusion 
I  had  reached  to  qualify  the  appointee.  It  may  be  remarked  here 
that  a  similar  question  as  to  the  presidential  power  of  appointment 
was  sought  to  be  raised  in  Re  Marshalthip  0/  Alabama,  30  Fed.  Bep. 
379,  by  the  motion  of  a  claimant  "to  be  recognized  and  held  by  the 
courts  as  now  entitled  to  assume  the  duties  of  that  office."  But  it  is 
dbnbtful  if  the  court  or  its  judges  can,  by  recognition  or  non-recog- 
nition of  an  ofBoer,  adjudicate  the  constitutional  question  involved  in 
any  objection  to  these  appointments  by  the  president. 

The  case  referred  to  by  the  eirouit  justice  was  a  decision  made  by 
him  while  circuit  judge.  ReF'ifTOw,  4  Wood8,491;  8.  C.  8  Fed,  Rep. 
112.  It  might  be  challenged,  as  the  opinion  of  Judge  Oadwaladbr 
might,  as  not  being  an  authoritative  adjudication  of  the  point,  for  I 
am  not  aware  of  any  federal  statute,  such  as  the  states  sometimes 
have,  authorizing  <r^««<{  cases  to  be  submitted  to  a  eoort;  but,  be- 
yond that,  Chief  Justii^B  M&Rsball  held  in  Wallace  v.  Andfrson,  5 
Wheat.  291,  that  quo  warranto  to  try  the  title  to  an  office  could  not 
be  maintained  but  at  the  instance  of  the  government,  and  that  con- 
sent of  parties  will  not  give  jurisdiction  in  such  a  case ;  which  doc- . 
trine  was  aflSrmed  in  Nebraska  v.  Lockwood,  3  Wall.  236.  It  may 
be  doubtful,  therefore,  whether  the  agreement  of  Farrow  and  Bigby 
to  submit  their  rival  claims  to  the  court  or  judge  was  anything  more 
than  an  arbitration  of  them.  This  oniy  emphasizes  the  difficulty 
pointed  out  by  Judge  Cadwalader  of  ever  having,  in  the  present  state 
of  oar  federal  legislation,  any  direct  judicial  adjudication  of  the  point. 

The  remedy  by  quo  tenrranto,  or  upon  an  information  in  that  nat- 
ure, may  riot  be  available,  any  more  than  the  mandamus,  since  the 
jurisdiction  conferred  by  Rev.  St.  sec.  563,  subsec,  14;  Id.  sec.  629, 
Bubsec.  14;  and  Id.  sec.  1786, — ^is  limited  to  a  particular  class  of 
cases  not  embracing  this;  and  since  that  limitation  may  exclude 
any  broader  jurisdiction  that  might  be  claimed  under  the  general 
power  of  the  courts  to  issue  writs  to  enforce  any  jurisdiction  granted 
to  them,  (Rev.  St  §  716,)  if,  indeed,  any  jurisdiction  to  directly  try 
the  title  to  federal  offices  by  quo  warranto  or  other  like  proceeding 
has  been  conferred  upon  any  federiaroonrt, — they  bemg  destitute  of 
all  common-iaw  jnrisdiction  in  that  regard,  as  every  other.  The  ques- 
tion may  arise  some  time  in  the  way  of  contestation  over  private  rights 
involved,  and  may  be  then  authoritatively  decided.  The  opiuion  of 
Mr.  Circuit  Justice  Woods  in  the  Farrow  Case  gives  a  force  of  author- 
itati^^e  decision  to  the  opinions  cA  the  attorneys  general,  which  is  de- 
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iiied  by  Judge  Gadwaladeb  becaase  of  a  tendency  to  thereby  perpetu- 
ate an  abase  of  executive  power;  for,  if  the  courts  recognize  executive 
decision  and  practice  as  autboritaHve  on  them  in  construing  the 
constitution,  they  may.  abdicate  one  of  their  most  important  duties, 
and  loosen  their  power  to  check  all  violations  of  the  constitution  by 
any  department  of  the  government,  legislative,  executive,  or  judicial. 
Of  course,  it  cannot  be  questioned  that  the  practice  ot  the  govern- 
ment  in  all  its  departments,  and  the  opinions  of  eminent  publicists 
and  jurists,  whether  official  or  otherwise,  and  whether  technically  au- 
thoritative on  the  courts  or  not,  are  entitled  to  the  consideration  of 
the  courts  in  construing  the  constitution;  bat  care  should  be  used 
not  to  go  beyond  the  limits  of  their  just  weight  in  that  behalf. 

These  remarks  are  made  to  strengthen  my  oonclusion  to  limit  my 
own  action,  as  a  district  judge  proceeding  to  exercise  the  power  con- 
ferred by  Rev.  St.  §§  782,  783,  within  the  narrow  bounds  to  which  it 
belongs,  and  not  to  attempt  to  d*eid»  this  grave  question  of  constita* 
tional  construction  by  either  qualifying,  or  refusing  to  qualify,  the 
president's  appointee.  There  are  criminal  penalties  prescribed  by 
the  legislation  of  congress  designed  to  protect  against  executive  alfuses 
of  this  power  of  appointment ;  and,  if  they  be  unavailable  by  reason 
of  executive  control  over  prosecutions,  the  ultimate  remedy  may  be 
in  the  independence  of  grand  juries  from  any  such  determent.  The 
courts  or  judges  should  not  undertake  any  duty  in  that  direction  not 
strictly  belonging  to  them. 


In  re  Baxter  and  others,  Bankrupts. 
{Oire«il  G»wt,  8,  D.  Nw  Y«rk.    1686.) 

1.  Baitkruftct— Prefebenchs— Biu.  of  Exchabob. 

Where  bankrupts,  before  insolvency  or  contemplation  {hereof,  delivered 
their  bill  of  exchange  drawn  on  a  certain  firm,  payable  at  a  fatore  day  to  cer- 
tain creditors,  and  said  creditors,  after  the  insolvency  and  with  kaowledse 
that  it  had  occurred,  presented  the  bill  to  said  firm,  who  accepted  it,  whue 
ignorant  of  the  insolvency,  thereby  obtaining  an  equitable  lien  lor  its  Amount 
upon  property  in  their  bands  as  consignees  of  the  bankrupts,  held,  that  the 
payment  of  the  bill  of  exchange  was  not  an  Illegal  preference,  although  made 
after  the  bankruptcy  was  notorious. 

8.  Same— Attorney's  Fees— CRSDiTOBa. 

ijervices  rendered  by  counsel  for  the  benefit  of  paiticular  creditors  only, 
and  not  for  all  the  creditors  of  a  bankrupt,  are  not  allowable  against  the  es- 
tate of  said  bankrupt. 

In  Bankruptcy.     See  25  Fed.  Bep.  700. 

A.  P.  (S;  W.  Man,  for  respondents,  (Wm.  F.  SeoU,  of  counsel.) 

Abbott  Bros.,  for  appellant. 

Wallace,  J.     Baxter  &  Co.,  the  bankrupts,  before  insolveney  or 
oontemplation  thereof,  delivered  their  bill  of  exchange  drawn  on  Jonel 
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Bros.,  payable  at  a  fatnr^  day,  to  Dennistoao,  Gross  &  Co.,  creditors. 
Sabseqoently  Baxter  &  Co.  became  insolvent,  and  Dennistoun,  CroasL 
&  Co.,  with  knowledge  of  tbe  fact,  presented  the  bill  to  Jones  Bro8« 
for  their  aaeeptanoe,  and  procured  their  acceptance ;  Jones  Bros,  at 
the  time  being  ignorant  of  the  insolveney  of  Baxter  &  Co.  Jones. 
Bros,  vere  consignees  of  Baxter  &  Co.,  and  upon  acceptance  of  tbe 
hOl  obtained  an  equitable  lien  for  its  amount  upon  property  in  the 
bands  of  Baxter  &  Co.  In  due  course,  but  after  Baxter  &  Go.  were 
notoriously  insolvent,  Jones  Bros,  paid  the  bill  to  Dennistoun,  Cross 
&  Co.  After  Baxter  &  Co.  were  adjudicated  bankrupts,  Dennistoun, 
Oross  &  Co.,  being  creditors  upon  other  demands,  proved  their  olaio^ 
npon  these  demands,  and  the  assignee  in  bankruptcy  moved  to  ex> 
punge,  upon  the  ground  that  they  had  received  an  illegal  preference 
by  the  payment  of  the  bill  of  exchange. 

The  element  of  intent  on  the  part  of  the  bankrupts  to  give  a  pref- 
erence to  Dennistoun,  Cross  &  Co.  is  wholly  wanting  in  the  transac- 
tion of  which  the  assignee  complains ;  and  if  there  was  any  prefer- 
ence, which  is  gravely  doubted,  it  was  the  result  of  circumstances 
beyond  the  control  of  the  bankrupts,  and  which  conld  not  have  been 
foreseen  by  them  when  they  delivered  the  bill  of  exchange.  Unless 
Dennistoun,  Cross  &  Co.  received  some  part  of  the  bankrupt  property, 
they  did  not  obtain  a  preferential  payment.  It  does  not  appear  that 
they  received  anything  except  the  money  of  Jones  Bros,  in  payment 
of  the  obligation  of  Jones  Bros.  While  the  effect  of  their  obtaining 
tbe  acceptance  of  Jones  Bros,  was  to  put  that  firm  in  a  position  to 
reimburse  themselves  for  the  amount  of  the  bill  out  of  the  property 
of  the  bankrupts  consigned  to  Jones  Bros.,  Dennistoun,  Cross  &  Co. 
did  not  get  tbe  property  or  the  avails  of  it.  At  most  it  would  seem 
that  they  only  put  it  in  the  power  of  Jones  Bros,  to  obtain  property 
of  the  bankrupts.  They  did  not  obtain  a  preference  by  obtaining 
Jones  Bros.'  acceptance  of  the  bill,  and  it  is  not  obvious  how  they 
would  have  obtained  one  if  they  had  sued  Jones  Bros,  upon  the  ac- 
ceptance, and  collected  the  amount  by  process ;  and  unless  this  would 
have  been  a  preference  there  was  none  in  receiving  payment  from 
Jones  Bros,  without  suit. 

The  order  of  tbe  district  court  refusing  to  expunge  the  proof  of  debt. 
of  Dennistoun,  Cross  &  Co.,  and  allowing  the  claim  to  stand,  was 
therefore  right.  So  much  of  the  order  appealed  from  as  allows  a 
counsel  fee  of  $250  to  Dennistoun,  Cross  &  Co.  by  way  of  costs  upon 
the  contestation  of  their  claim  is  erroneous.  Irrespective  of  general 
order  No.  30  in  bankruptoy,  prohibiting  any  allowance  against  the 
estate  of  a  bankrupt  for  fees  of  attorneys  or  counsel  except  when 
necessarily  employed  by  the  assignee,  it  is  not  in  accordance  with 
the  well-established  practice  in  equity  to  charge  a  fund  belonging  to 
a  body  of  creditors  with  costs  in  favor  of  a  particular  creditor  taxablci 
as  between  solicitor  and  client  when  the  controversy  is  merely  one 
respectiug  the  validity  or  extent  of  the  creditor's  claim.    The  services 
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zMkdered  by  obansel  for  DennistOTin,  Cross  &  Go.  were  for  the  benefit 
of  those  creditors  only,  and  not  for  that  of  all  the  creditors  of  the 
bankrupts,  or  of  the  general  fund.  They  are  not  to  be  compensated 
therefor  upon  the  principle  that  one  jointly  interested  with  others  in 
a  oommon  fund,  who  maintains  a  necessary  litigation  to  save  it  from 
waste,  or  secure  it  for  the  benefit  of  all,  is  entitied  in  equity  to  the 
reimbursement  of  his  costs  as  between  solicitor  and  client  out  of  the 
fund.  See  Trtutee*  v.  ^reenoitgh,  106  U.  S.  527,  and  cases  there  cited. 
The  only  costs  which  should  have  been  allowed  are  those  of  an  equity 
suit  as  between  party  and  party  presoribed  by  statute.  Bev.  St.  { 
823. 
In'  all  other  respects  the  order  of  the  district  oonrt  is  affirmed. 


Newbubt  and  others  v,  Fowiab.* 
(Oirevii  (hurt,  N.  D.  JXttoi*.    Aogiut  9, 1886.) 

1.  Patbnts  fob  Intentions— Timk-Locks. 

Letters  patent  No.  262.093,  of  August  1, 1882,  to  Henry  F.  Newbury,  for  an 
improvement  in  time-locks,  conttruecl,  suBtained  over  the  defense  of  want  of 
novelty,  and  foand  infringed. 

2l  Same— Patentable  Novelty. 

Prior  to  ttie  making  of  the  patented  device,  combination  locks  for  vanlts 
and  8af«B,  having  8a{)])Iementav;  deviCM  for  dogging  the  Iroits  of  the  door  in 
the  locked  position,  in  case  the  lock  waa  driven  or  blown  off,  or  separated 
from  the  door-plates,  were  old,  and  it  was  also  old  to  use  tirae-locks  in  connec- 
tion with  such  combination  locks  and  dogging  devices.  The  patent  described 
a  supplemental  locking  mechanism,  adapted  to  be  called  into  action  by  a 
shock  Bufflcient  to  break  or  displace  the  parts  of  the  time-lock  without  driv- 
ing it  from  the  door.    Held,  that  the  device  possessed  patentable  novelty. 

8.  Same— IsvENTTow. 

"Jt  required  inventive  genius  to  conceive  and  adapt  to  a  time-lock  a  supple- 
mental mechanism  which  would  remain  inert  until  the  time-lock  was  broken, 
and  then  be  brought  into  action  by  the  violence  or  shocl:  which  broke  the 
time-lock,  or  destroyed  its  eflSciency. " 

4.  SaMB— UTIIilTr— iHFMKaBMBNT— B8TOJTM.. 

One  who  has  appropriated  an  invention  ought  not  to  be  heard  to  question 
its  utility. 
B.  Same— Utiutt— Increabed  Salabimtt. 

Any  invention  which  increases  the  sali^ility  of  an  article  vMiy  be  siud  to 
contain  the  elements  of  utility. 

In  Equity. 

Sam'l  A,  Duncan  and  Horace  S,  Oakley,  for  complainants. 

West  d  Bond,  for  defendant. 

,  Blodoett,  J.  This  is  a  bill  in  equity  for  an  accounting  and  in- 
junction, by  reason  of  the  alleged  infringement  of  patent  No.  262,> 
093,  granted  August  1, 1882,  to  Henry  F.  Newbury,  for  "an  improve* 
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Digitized  by  VjOOQIC 


NEWBOBT  V.  TOWLOL.  455 

ment  in  time-Ioeks."  This  patentee  does  not  elatm  to  hftve  irivented 
a  time-look,  and  the  elass  of  looks  known  as  "time-locks"  seems  to 
have  been  well  known  in  the  art  since  about  1847,  although  they  d6 
not  appear  to  have  eome  into  general  use  until  about  the  year  1870 
as  a  device  for  protecting  vault  and  safe  doors  against  burglars. 
These  time-looks,  as  now  applied  to  «afe  and  vaalt  doors,  are  used 
mainly  as  auxiliaries  to  the  usual  locking  devices,  by  holding  a  cheek 
or  dog,  which  is  moved  by  a  time  mechanism,  against  some  part  <rf 
the  look,  so  as  to  prevent  the  retracting  of  the  looking  bolt,  or  the 
unlocking  of  the  safe,  until  the  clock-work  or  time  mechanism  re. 
moves  this  check  or  dog  out  of  the  pathway  of  the  bolt,  when  the 
bolt  can  be  retracted  or  drawn  back,  and  the  door  opened;  this  elook* 
work  being  set  to  remove  the  check  or  dog  out  of  the  way  at  the 
time  when  the  door  is  to  be  opened.  It  was  at  first  assumed  that 
the  reinforcement  of  the  well-known  lock  by  this  time  mechanism, 
which  was  wholly  within  the  interior  of  the  save  or  vault,  and  oonld 
not  be  manipulated  from  the  outside,  furnished  a  complete  proteo* 
tion  against  the  devices  of  the  burglar.  This  patentee,  however, 
claims  to  have  discovered*  that  this  time  meehanism,  being  neoessa- 
rily,  in  order  to  operate  surely  and  accurately,  very  delicate  and 
frangible  in  its  straoture,  like  the  works  of  a  first-class  watch  or  other 
time-piece,  can  bo  readily  broken  or  disabled  by  a  blast  from  a  cart- 
ridge of  dynamite,  or  other  high  explosive  substance,  against  the  out- 
side of  the  safe  door,  and  even  by  blows  from  a  heavy  sledge,  so  thiat 
ibe  clock-work  would  immediately  run  down,  and  remove  the  check 
or  dog  of  the  time-lock  out  of  the  way  of  tiie  bolt;  when  the  door 
could  nt  onoe  be  opened,  either  by  the  burglars  having  obtained  the 
combination  of  the  look,  or  by  forcing  the  lock  from  the  ddor-plate 
by  the  introduction  of  gunpowder,  or  by  drilling  a  bole  through  the 
door-plate,  and  driving  off  the  lock  by  means  of  a  punch  and  sledge- 
hammer ;  and  to  avert  this  danger  is  the  purpose  of  the  device  eoiv- 
ered  by  this  patent,  by  providing  a  supplemental  dogging  or  checking 
device,  which  shall  eome  into  aeticm,  and  either  dog  the  bolts  of  the  lock 
or  the  time  mechanism  whenever  the  normal  operation  of  the  time- 
lock  is  defeated  or  destroyed  by  violenee.  That  is,  if  by  the  explo- 
sion of  dynamite,  or  by  the  blows  of  a  sledge  against  the  door,  the 
time«lo«k  is  deranged  or  broken  so  as  to  begin  to  run  down,  the  force 
which  breaks  or  deranges  the  meehanism  of  the  time-look  brings  into 
action  this  supplemental  dog  or  catch  to  prevent  the  looking'  bolts 
of  the  door  from  being  retracted. 

It  is  charged  by  this  bill  that  defendant  infringes  the  first  claim  of 
this  patent,  which  is: 

"(1)  The  combination  of  a  clironomelric  or  time  lock  and  a  suppleraental 
locking  meclianisin,  consisting  of  a  dog  or  check,  and  means  for  holding  such 
dog  or  clieck  out  of  action  during  the  norinal  condition  of  tlie  time-lock, 
some  pnrt  of  this  supplementiU  meclranism  being  arranged  in  proximity  to  the 
lock  substantially  as  set  fortli,  whereby  ttie  stpplementaldog  or  oheck  will  be 


Digitized  by 


Google 


456  rJCDBRAL  BBFORTEB. 

t>roug\>tinto  a/tkian  to' prevent  the'retrtustitm  of  thb  dix^-twlts  of  tbe'safe  or 
vault  on  which  the  time-lock  ia  used,  on  the  occurrence  of  a  shock  capable  of 
breaking  or  displacing  the  parts  of  such  lock." 

''  It  is  admitted  that  defendant  is  a  manufacturer  of  safe  and  vault 
looks,  and  that,  since  the  granting  of  complainants'  patent,  he  has 
placed  upon  the  door  of  the  vault  of  the  Second  National  Bank  of 
East  Saginaw,  Michigan,  a  look  with  a  time  mechanism,  oontaining 
a  supplemental  device,  whiob,  under  ordinary  oonditions,  is  inopera- 
tive to  prevent  the  withdrawal  of  the  door-bolts,  but,  in  the  event  of 
a  heavy  and  sudden  shook  against  the  out&ide  of  the  door,  oaloulated 
to  injure  the  time  mechanism,  this  pieoe  will  be  moved  by  such 
shock  from  its  normal  position,  and  thus  prevent  the  retraction  of 
the  door>boltB.  The  defendant's  look  has  no  knob  or  handle  by 
which  it  can  be  actuated  from  the  outside  of  the  door,  but  is  pro> 
Tided  with  a  group  or  nest  of  springs,  one  set  of  which  act  to  shoot 
the  locking  bolts  into  the  locking  position,  and  thereby  lock  the  door 
when  the  door  is  closed  and  these  locking  springs  released  by  a  trip, 
while  another  set  of  springs  act  to  retraot  the  bolts  and  unloek  the 
door  when  released  by  the  operation  of  the  time  mechanism. 

The  defenses  interposed  may  be  considered  under  two  heads:  (1) 
That  complainants'  patent  is  void  for  want  of  novelty;  (2)  that  de- 
fendant does  not  infringe  complainants'  patent. 

As  to  the  question  of  the  patentable  novelty  of  complainants'  de- 
vice,  the  proof  shows  that,  in  1SS5,  a  patent  was  granted  to  John 
Farrel  for  an  "improved  8afe>lock,"  in  which  was  shown  and  de- 
scribed an  intermediate  mechanism,  which,  so  long  as  the  lock  is  in 
place,  will  admit  of  the  looking  and  unlocking  the  bolt  or  bolts  wLich 
secure  the  door,  and  yet  will  secure  the  bolts  in  the  locked  position, 
when,  by  violent  means,  the  lock  is  detached  from  the  door,  or  its 
means  of  security  are  otherwise  destroyed ;  and  that,  in  1866,  Mr.  C. 
M.  Hendrickson,  of  Brooklyn,  New  York,  pot  into  public  use,  at  Dan- 
bury,  Connecticut,  upon  a  safe  for  the  Danbury  &  Norwalk  Railroad 
Company,  and  subsequently,  but  before  complainants'  invention,  put 
upon  the  doors  of  several  other  safes  and  vaults,  a  deriee  by  whieh 
the  bolts  of  the  lock  would  be  dogged  in  case  the  lock  was  driven  off 
'Or  separated  from  the  door.  At  the  time  these  Farrel  and  Hendrick- 
son devices  were  broaght  into  use  the  usual  method  of  burglars  in 
•attacking  a  safe  or  vault  look  was  either  by  driving  or  forcing  the 
lock  off  from  the  inner  plate  of  the  door  by  means  of  a  panoh  in- 
serted through  the  key-hole,  or  a  hole  drilled  through  the  door  for  the 
purpose,  or  by  gunpowder  blown  into  the  look,  and  then  exploded; 
in  which  case  it  was  expected  that  these  suppJementid  dogging  de- 
vices would  come  into  action,  and  so  dog  or  cheek  the  bolts  as  to 
effectually  ptevent  the  door  from  being  unlocked.  And  the  proof 
shows  that  after  time-locks  came  into  use  they  were  applied  to  safe 
and  vault  doors  in  combiuation  with  locks  provided  with  these  sup- 
plementary dogging  devices  of  Farrel  and  .Hendrickson,  so  that,  when 
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Newbnry  made  the  invention  covered  by  bis  patent,  it  was  oM  ttf 
apply  to  a  combination  lock  a  supplemental  device  tot  dogging  tbe 
bolts  in  the  door  in  the  locked  position,  in  case  the  lock  was  driven 
or  blown  off 'or  separated  from  the  door>plates;  and  also  old  to  use  a 
time-lock  npon  a  safe  or  vault  door  in  connection  with  a  lock  having 
such  supplementary  dogging  device ;  and,  this  being  the  state  of  the 
art  when  this  inventor  entered  the  field,  the  question  is,  was  theret 
any  patentable  novelty  in  Newbury's  device  of  a  supplemental  lock- 
ing'mechanism,  to  be  only  called  into  action  in  case  of  injury  to  or 
deetmetion  of  tbe  time-look,  so  as  to  prevent  the  retraction  of  the 
door-bolts? 

Passing  tbe  question  so  much  discussed  in  the  testimony  and  argu* 
ment  as  to  whether  the  Farrel  or  Hendrickson  devices  would  or 
would  not  be  effective  ^o  defeat  a  burglarious  attack,  when  used  in 
oonneotion  with  a  time-lock,  it  is  sufficient  to  say  that  it  needs  but 
an  inspection  of  either  of  these  devices  to  show  that  if  the  time-lock 
was  so  disabled  by  violence  as  to  cause  tbe  withdrawal  of  its  stop  or 
cheek  to  the  looking  bolts,  the  lock  would  then  be  at  the  mercy  of  any 
burglar  who  had  obtained,  by  treachery  or  compulsion,  possession  of 
the  lock  combination ;  and  the  time-lock  being  put  out  of  the  way,  a 
burglar  who  had  control  of  the  combination  of  tbe  look  could  enter 
the  safe  or  vaolt  without  violence,  and  without  calling  the  supple- . 
mental  dogging  device  of  Farrel  or  Hendrickson  into  operation. 

Neither  the  Farrel  nor  Hendrickson  devices  are  organized  or  ex- 
pected to  become  operative  except  when  the  lock  is  partly  or  wholly 
forced  off  the  door;  and  this  a  burglar  who  had  the  combination,  or 
expected  to  obtain  it  by  treachery  or  intimidation,  would  be  careful 
not  to  do,  but  would,  on  the  contrary,  be  cautious  to  cause  only  just 
so  much  of  a  shock  against  the  outside  of  the  door  as  would  disable 
the  time-lock,  and  cause  its  check  or  stop  to  be  withdrawn  from  tbe 
locking  bolts,  and  would  depend  upon  controlling  tbe  secret  of  the 
oombination  lock  to  open  tbe  door.  The  most  that  can  be  said  is 
that  a  time-lock  may  be  used  with  a  lock  containing  these  old  de- 
vices, and,  when  so  used,  the  time-lock  is  still  subject  to  the  infirmity 
whieh  the  Newbury  invention  was  designed  to  cure;  so  that,  if  the 
time-lock  be  shattered  by  a  shock,  its  usefulness  as  an  adjunct  to  the 
old  Hendrickson  or  Herring  locks  is  destroyed,  and  the  burglar  has 
tbe  same  chance  of  getting  access  to  the  safe  that  be  would  if  there 
were  no  time-look  on  the  door,  as  the  destruction  of  the  time-lock 
does  not  call  into  action  the  supplemental  devices  of  Farrel  or  Hen- 
dricKson. 

The  proof  in  the  oajse  seems  to  me  to  fully  sustain  the  proposition 
that  Newbary  was  tbe  first  to  produce  a  mechanism  organized  and 
intended  to  protect  a  safe  or  vault  against  danger  from  the  disabling 
of  the  time-lock,  and,  as  sncli,  he  is  entitled  to  the  full  olaim  as 
stated ;  that  is,  for  the  combination  with  a  time-look  of  a  supple- 
mental looking  mechanism,  consisting  of  a  dog  or  check,  and  means. 
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to  Itidcling  aaoh  dog  or  oheok  oui  of  aotion  during  the  normal  oon- 
dition  of  the  time-look,  but  with  the  parts  so  arranged  that  the  snp- 
fdemental  dog  or  check  will  be  brought  into  aotioa  to  prevent  the 
retraction  of  the  door-bolts  on  the  oocurrenoe  of  a  shock  capable  of 
breaking  or  displacing  the  parts  of  the  time-lock.  The  primary  and 
controlling  feature  seems  to  me  to  be  that  the  supplementary  locking 
device  is  to  be  brought  into  aotion  and  made  operative  by  the  shock 
or  violence  which  breaks  or  displaces  or  renders  ineffective  the  time- 
lock. 

As  the  proof  now  stands,  no  one  appears  to  have  done  this,  or  at> 
tempted  to  do  it,  before  Newbury.  He  claims  to  have  discovered  this 
vulnerable  feature  in  the  mere  time-look  appliance  to  the  protection 
of  safes  and  vaults,  and  to  have  devised  the  mechanism  shown  in  his 
patent  to  avert  the  danger. 

It  is  urged  in  behalf  of  defendant  that  the  idea  of  a  supplementary 
dogging  device,  to  be  called  into  action  only  when  the  look  was  forced 
wholly  or  partly  off  the  door, — such  as  the  Farrel  and  Hendrickson 
devices, — being  old,  there  was  no  invention  in  applying  some  such 
supplemental  dogging  device  to  a  time-lock.  But  it  seems  quite  clear 
to  me  that  these  Farrel  and  Hendrickson  devices  cannot  be  made  to 
co-operate  with  the  organism  of  a  time-lock,  so  as  to  perform  the 
functions  of  the  Newbury  invention,  by  mere  mechanical  skill.  It 
required  inventive  genius  to  conceive  and  adapt  to  a  timQ-lock  a  sup- 
plemental mechanism  which  would  remain  inert  until  the  time-lock 
was  broken,  and  then  be  br<ought  into  action  by  the  violence  or  shock 
which  broke  the  time-lock,  or  destroyed  its  efficiency.  It  may  not  be 
a  patentable  invention  to  have  discovered,  this  weakness  of  a  time- 
ibok,  and  the  neces^ty  of  some  protection  against  it;  but  to  have  dis- 
covered the  weakness,  and  devised  a  remedy,  seems  to  me  to  make  a 
meritorious  invention.  As  one  of  the  witnesses  expresses  it,  "New- 
bury worked  ahead  of  the  burglar,  and  not  behind  bun."  He  did  not 
wait  until  some  bold  and  successful  burglary  bad  demonstrated  the 
necessity  for  his  invention,  but  sagaciously  saw  the  danger,  and  pro- 
vided the  guard  in  advance.  He  seems  to  me  to  have  taken  a  step 
forward  of  all  who  had  preceded  him  in  this  field,  and  to  be  entitled 
to  a  liberal  construction  of  the  first  claim  of  his  patent,  so  as  to  cover 
any  supplemental  locking  mechanism  which,  when  used  in  combina- 
tion with  a  time-lock,  shall  prevent  the  retraction  of  the  door-bolts 
in  case  of  such  shock  or  violence  as  will  disable  the  time-lock,  because 
he  seems  to  have  been  the  first  to  have  discovered  the  need  of  such 
mechanism,  and  to  have  supplied  the  want. 

Upon  the  question,  of  infringement,  the  defendant  contends  that 
bis  supplementary  dogging  device  is  not  in  bis  time-lock;  that  his 
time-lock  is  not  dogged  nor  prevented  from  running  down ;  that  his 
time-lock  does  not  dpg  the  door-bolts,  and  prevent  their  retraction- 
until  the  hour  for  opening  arrives;  and  hence  that  his  supplementary 
dog  is  not  used  in  combination  with  a  time-lock  within  the  meaning 
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of  edmplainants*  patent.  He  also  contends  -tbai  the  oora'plaiaa^ts' 
devke  is  desigiied  to  be  ased,  and  must  be  used,  in  conaeotion^witli 
a  look  wbieh  is  operated  from  the  outnde  of  the  door  by  a  knob  or 
T  handle.  As  has  already  been  said,  defendant's  lock  shows  an  ar- 
rangement by  which  the  locking  bolts  are  antomatically  shot  into  the 
looking  position,  and  retracted  by  means  of  two  groops  or  «ets  of 
springs,  and  there  is  no  handle  or  knob  upon  the  outside  of  the  door 
with  which  to  move  the  bolts  either  to  the  locking  or  unlocking  po- 
sition; and  the  arrangement  of  parts  is  sueh  that  when  the  time^ 
lock  releases  the  lever  which  holds  the  retracting  springs  ont  of  ae>> 
tion,  these  springs  at  once  withdraw  the  locking  bolts,  and  the  door 
is  unlocked,  and  can  be  swung  open;  and  the  supplementary  dog 
in  the  defendant's  lock  is  so  placed  as  to  dog  those  refracting  sprtngs 
in  case  of  such  violence  as  will  break  or  displace  the  parts  of  the 
time-lock.  Here  we  have  a  time-lock  and  a  supplementary  dogging 
device  which  is  intended  to  remain  inert  until  the  time-lock  is  dis- 
abled, and  to  be  brought  into  action  by  the  force  which  breaks  the 
time-lock,  so  as  to  prevent  the  retraction  of  the  locking  bolts;  that 
is,  defendant  dogs  the  retracting  springs  which  control  the  move- 
ment of  the  locking  bolts  instead  of  dogging  the  bolts  themselves. 

I  tiiink  there  is  no  room  for  doubt  that  the  function  and  mode  of 
operation  of  defendant's  supplementary  dog  is  sueh  as  to  bring  it 
within  the  first  claim  of  the  patent.  Defendant's  look,  in  whic})  he 
dispenses  with  a  knob,  handle,  or  any  other  appliance  for  moving 
the  locking  bolts  from  the  outside  of  the  door,  may  be  a  meritorious 
invention;  but  it  is  apparent  that  a  shock  or  blow  which  would 
break  or  derange  the  time-lock,  so  as  to  cause  it  to  run  down,  would 
at  once  unlock  the  door;  and  hence  a  supplementary  dog  which  will 
come  into  play  to  keep  the  retracting  springs  from  unlocking  the 
door  is  as  much  a  necessity  of  the  organization  as  it  was  of  any  of 
the  locking  devices  where  a  time-look  was  used  when  Newbury  en- 
tered the  field;  and  yet  defendant  did  not  adopt  this  supplemental 
mechanism,  although  he  had  covered  the  main  features  of  his  lock 
with  a  patent  as  early  as  1879,  until  after  Newbnry's  invention  was 
brought  out,  and  the  pnblic,  as  well  as  the  defendant,  instructed  in 
regard  to  its  utility  and  necessity. 

It  also  appears  from  the  proof  in  this  case  that  looks  which  oper- 
ated antomettically  to  shut  and  withdraw  the  bolts  were  not  new  with 
this  defendant,  and  that  time-locks  were  made  and  applied  to  de- 
Tiees  which  had  no  handle  or  knob  opon  the  outside  of  the  safe  or 
vanlt  door  with  which  to  shoot  and  retract  the  bolts.  I  see  nothing 
■in  Newbury's  specifications,  or  in  the  form  of  his  claim  or  applica- 
tion for  his  patent,  whioh  limits  his  deviee  to  a  lock  which  is  oper- 
ated or  manipulated  from  the  outside  by  a  knob  or  handle;  but  it  is 
•just  kB  essential  and  necessary  to  a  loek  like  defendant's,  which  is 
operated  by  a  handle' from  the  outside,  as  to  a  look  whioh  is  opeirated 
withodt  a  knob  or  handle.  .       > 
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'  There  is  no  evidenoe  ia  this  reoovd  that  bither  isompkinants'  or 
defendant's  device  has  ever  yet  been  oalled  into  iM(ion,  and  acta- 
«ll7  defeated  a  burglarious  attack  upon  a  safe  or  vault;  but  the  de- 
fendant has  so  fully  appropriated  the  Newbnry  invention,  and  incor- 
•porated  it  into  his  look,  that  be  ought  not  to  be  heard  to  question  its 
utility.  It  is  certainly  reasonable  to  assume  tbat  a  new  feature 
added  to  a  lock  which  promises  increased  security  from  burglars 
would  make  the  lock  more  salable,  and  justify  the  payment  of  a 
higher  price  for  it;  and  any  invention  which  increases  the  salability 
of  an  article  may  be  said  to  contain  the  elements  of  utility. 

A  decree  may  be  entered  finding  the  patent  valid,  and  that  defend- 
ant has  infringed  it,  and  directing  a  reference  to  a  master  to  take 
proofs,  and  report  a«  to  profits  and  damages. 


EiBK  V.  Dn  Bois. 

■  {Olrevit  Court,  W.  D,  Penntylvania,    Aagust  94, 1888.) 

1.  Patbkts  vob  Invbhtiors — brrRnresitissT— Boir  Oonterubo  Avrmt  Dsaiv 
or  Xntsikoeb— Bn.L  of  BBvrvoR. 

Where  suit  is  brought  for  the  infringement  of  patent-rights,  and  the  de- 
fendant dies  before  the  granting  of  a  decree,  a  bill  of  revivor  may  be  filed  tc 
continue  the  suit  against  the  personal  representative  of  the  deceased, 
a.  8akb— Damagbs— Pbofits— JuBismcTiON. 

The  court  ha«  power  to  decree  an  account  of  profits  ftnd  damages  for  the 
previous  infringement  of  a  patent,  when  the  right  to  grant  an  injunction 
against  the  infringement  has  been  lost. 

Bill  of  Revivor.     Suit  to  recover  damages  for  the  infringement  of 
^a  patent  from  the  personal  representative  of  a  deceased  infringer. 
Bakeu>0li  da  Kerr,  for  complainant. 
George  A.  Jenks  and  T.  H.  B.  Patterton,  for  respondent. 
.  Before  McKehmajt  and  Aoheson,  JJ. 

MoKbmnah,  J.  Arthur  Kirk,  the  complainant,  filed  a  bill  in  equity 
in  this  court  against  John  Du  Bois,  who  was  duly  served  with  a  aub- 
poena,  requiring  him  to  appear,  and  answer  said  bill.  The  bill  is 
founded  upon  a  patent  for  an  improvement  in  the  struoture  of  dams, 
and  alleges  th$t  the  complainant  is  the  owner  of  it;  that  the  re- 
spondent has  infringed  it ;  that  large  profits  have  accrued  to  him, 
and  large  damages  and  loss  to  the  complainant,  by  reason  thereof; 
aiud  therefore  praying  for  an  account  of  said  profits,  and  an  ascer- 
tainment of  said  damages,  and  a  decree  for  their  payment,  and  f(w 
an  injunction  against  further  infringement.  Before  any  decree,  in- 
terlocutory or  final,  in  the  case,  John  Du  Boia  died,  leaving  a  will, 
of  which  John  E.  Du  Bois  was  appointed  executor.  Thereupon  the 
«omplainant  filed  a  bill  of  revivor  agaiust  John  E.  Du  Bois  to  revive 
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and  oontinne  the  soii  against  him  ae  the  personal  representative  of 
the  deoeaeed  respondent.  To  that  bill  John  E.  Do  Bois  has  de- 
mtined,  alleging  that  as,  by  the  death  of  John  Da  Bois,  the  prayer  in 
the  bill  eannot  be  granted,  the  jarisdiotion  of  the  court  is  lost,  and 
the  suit  eannot  be  rsTived  for  any  pnrpose ;  and  this  is  the  question  ^ 
for  determination. 

The  researches  of  oonnsel  have  supplied  ns  with  only  one -case 
vritich,  by  the  similitode  of  some  of  its  features  to  the  case  in  hand, 
apparently  sustains  the  position  of  the  respondent.  It  is  the  case  of 
Draper  t.  Hvdton,  6  Fisher,  337.  It  was  a  bill  in  equity  upon  let> 
ters  patent,  in  which  an  injunction  and  discovery  and  an  account 
were  prayed  for.  The  defendant  died  before  final  hearing,  and  this 
fact  was  stated  upon  the  record;  but  it  does  not  appear  that  any 
proceeding  was  taken  to  revive  the  suit  against  his  personal  repre- 
sentative. 

As  a  general  rule,  the  right  to  an  account  of  profits  in  patent  cases 
is  incident  to  the  right  to  an  injunction ,-  and  "where  the  title  to  the 
principal  relief,  which  is  the  proper  subject  of  a  suit  in  equity, — an 
injnneikion  and  discovery, — ^fails,  the  incident  right  to  an  account  fails 
also."  Root  V.  Railway  Co.,  105  U.  ti.  189.  But  it  does  not  follow 
that,  where  the  jurisdiction  of  the  court  in  an  injunction  bill  has  at- 
tached, it  is  entirely  ousted  by  the  subsequent  happening  of  an  event 
which  precludes  the  exercise  of  the  power  to  grant  an  injunction. 
On  the  contrary,  patent  bills  are  freqaently  retaiued  by  the  circuit 
courts  after  the  expiration  of  the  term  of  the  patents,  when  an  in- 
junction against  infringement  could  not  be  granted,  and  equity, 
touching  accountability  for  profits  and  damages  and  the  protection  of 
the  patentee's  rights,  has  been  administered  according  to  such  methods 
as  might  be  appropriate  to  the  circumstances.  Much  stronger  is  the 
reason  for  preserving  the  jurisdiction  of  the  court  where  its  alleged 
loss  results  from  a  mere  change  of  the  relation  of  the  respondent  to 
the  suit,  as  by  his  death,  and  not  because  of  any  failure  of  the  com- 
plainant in  any  of  the  grounds  on  which  he  invoked  the  intervention 
of  the  court.  Hence,  in  Consolidated  Valve  Co.  v.  Crosby  Valve  Co., 
113  D.  S.  159,  S.  C.  5  Sup.  Ct.  Bep.  513,  which  involved  two  bills- 
upon  two  patents,  in  one  of  which  the  patent  expired  before  final 
decree,  the  supreme  court  remanded  the  cause,  with  instructions  to 
enter  a  decree  sustaining  the  validity  of  the  patents  involved,  decree- 
ing infringement  and  an  account  of  profits  and 'damages,  as  prayed 
for,  and  to  grant  a  perpetual  injunction  against  infringement  of  the 
patent  which  bad  not  expired.     . 

In  view,  then,  of  this  decree,  any  further  argument  in  support  of 
the  power  of  the  court  to  decree  an  account  of  profits  and  damages 
when  the  right  to  grant  an  injunction  against  infringement  has  been 
lost,  is  unnecessary. 

Moor  does  the  death  of  the  respondent  afford  any  stifbnger  foot»hold 
for  the  demurrer.     That  |aet  does  not  determine  the  suit  if  the  cause 
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of  action  sarTives:  It  ia  so  expressly  ptOTided  by  the  tbirty-first  see- 
lion  of  the  jadioiary  act  of  1789,- and  the  court  is  aatborized  to  hear 
and  determine  the  cause,  and  to  proceed  to  jadgmeut  therein  for  or 
against  the  executor  or  administrator,  as  the  ease  may  be,  and  a  bill 
of  revivor  is  the  proper  method  of  preserving  and  eontiuaing  the 
'  original  suit.     Clarke  v.  Mathewson,  12  Pet.  164. 

Does  the  cause  of  action  here,  then,  sorrive  ?  The  soit  is  brought 
for  a  decree  against  the  respondent  for  profits  accruing  to  him,  and 
damages  resulting  to  the  complainant,  by  the  former's  infringement 
of  the  latter 's  patent- rights.  As  was  said  by  Mr.  Justice  Strono  in 
Mowry  v.  Whitney,  H  Wall.  620,  they  are  "compensation  for  the  in- 
jury the  patentee  has  sustained  from  the  invasion  of  his  rights. 
They  are  the  measure  of  his  damages.  Though  called  profits,  they 
are  really  damages,  and  are  unliquidated  tintil  the  decree  is  made." 
Ascertainable  by  a  definite  measure,  tliere  can,  then,  be  no  doubt  that 
they  are  not  extinguished  by  the  death  of  the  wrong-doer.  He  is  still 
liable  for  them  through  bis  estate,  which  can  be  reached  by  a  con- 
tinued prosecution  of  the  suit  against  his  personal  representative. 

The  demurrer  is  therefore  overruled,  and  the  executor  is  ordered  to 
answer  the  bill  within  30  days. 


Tbi  Nacooohee. 
MosELEY  and  others  v.  The  Niooo<mBB. 

(Circuit  Court,  8.  D.  Neto  York.    1886.) 

CoiiUSTON— Betwben  a  Stbaicbr  and  a  Saii.ikq  VEasBfc— Foo. 

A  steamer  in  the  fog  passed  a  schooner  bound  in  the  same  direction.  About 
half  an  hour  later  those  on  the  ateamer  thdujjfht  they  heard  cries  of  distress, 
and  the  steamer  was  turned  about  to  discover  »ad  succor  those  anppoied  to 
be  in  distress.  A  competent  lookout  was  on  the  steamer,  which  was  going 
about  seven  knots  an  hour.  While  thus  proceeding,  a  fog-horn  was  heard 
oS  her  starboard,  and  immediately  the  sails  of  the  schoooer  appeared  indis- 
tinctly through  the  fog  on  the  starboard  bow  of  the  sleameir.  and  was  seen  to 
be  sailing  across  her  bow  on  a  converging  course.  The  captain  of  the  steamer 
promptly  reversed  her  engines  full  speed  astern,  and  called  to  those  on  the 
schooner  to  put  her  helm  hard  a-port,  but  sbo  kept  on  her  course,  and,  before 
the  steamer  had  fullystopped  going  ahead  through  the  water,  the  vessels 
camo  into  collision.  The  schooner  sunk  in  a  few  minutes;  her  crew  escaped 
by  the  boats,  and  were  taken  on  board  the  steamer.  Prior  to  the  collision 
there  were  only  two  men  on  the  deck  of  the  schooner:  a  lookout,  who  was 
also  engaged  in  blowing  a  fog-horn,  and  a  man  at  the  wheel.  ITeld  that,  al- 
though the  steamer  wm  engaged  in  a  laudable  duty  in  seeking  to  aid  those 
supposed  to  be  in  distress,  she  was  liable  on  the  ground  thM  she  did  not.  while 
in  a  fog.  go  at  a  moderate  speed,  and  that  the  schoouei  was  in  fault  for  sail- 
ing short-handed  under  the  circumstances 

In  Admiralty.     See  22  Fed.  Bep.  S55.  ' 

The  steam-ship  Nacoochee,  while  on  her  voyagefrom  Savannah  to 
the  city  of  New  York,  ttpon  a  course  N.  ^  E.,  off  Cape  May^  about 
1 :  30  p.  K.  of  April  16^  1883,  during  a  fog,  passed  the  schooner  Lizzia 
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Thompson,  bound  in  the  same  direotion.  The  schooner  was  on  the 
port  side  of  the  steam-ship,  and,  seen  through  the  fog,  was  apparently 
on  a  parallel  coarse,  and  about  200  yards  away,  bat  she  vas  in  faot 
on  a  N.  N.  E.  oonrse,  so  that  the  steam-ship  sabsequently  passed 
across  the  schooner's  bow  at  a  time  when  the  two  vessels  were  not 
visible  to  each  other.  Aboat  half  an  honr  later  those  on  board  the 
steamer  heard,  or  supposed  they  heard,  cries  of  distress  abeam  to  the 
starboard,  and  after  consultation  between  the  officers  the  steamer  was 
tamed  about  until  she  was  steadied  on  a  coarse  of  about  S.  S.  £., 
and  proceeded  at  half  speed,  seeking  to  discover  and  succor  those  sup- 
posed to  be  in  distress.  While  thus  proceeding  a  fog-horn  was  beard 
off  her  starboard  bow,  and  immediately  the  sails  of  a  vessel,  which 
proved  to  be  the  Lizaie  Thompson,  appeared  indistinctly  through  the 
fog  on  the  starboard  bow  of  the  steamer,  and  was  seen  to  be  sailing 
across  her  bow  on  a  converging  course.  At  this  time  a  competent 
lookout  was  on  the  stem  of  the  steamer;  the  captain  was  on  deck 
between  the  pilot-bouse  and  the  stem,  (the  pilot-house  being  just 
abaft  aforemast,)  the  second  officer  was  on  watch  in  the  pilot-house, 
and  the  quarter-master  was  at  the  wheel,  and  all  of  them  were  try- 
ing to  discover  the  object  of  their  search.  All  of  them  beard  the 
fog-horn  of  the  schooner,  and  saw  her  sails  appear  in  view,  about  the 
same  time.  The  captain  immediately  ordered  the  engines  reversed 
fall  speed  astern;  the  order  was  promptly  obeyed;  the  captain  called 
to  those  on  the  schooner  to  put  her  helm  hard  a-port,  but  the  schooner 
kept  her  course,  and,  before  the  steamer  had  fully  stopped  going 
ahead  through  the  water,  the  vessels  came  into  collision.  The  bow 
of  the  steamer  struck  the  schooner's  port  quarter  aft  of  the  main 
chains,  a  few  feet  from  the  tafifrail,  and  penetrated  two  or  thi'ee 
feet  into  her.  The  schooner  sank  in  a  few  minutes,  and  her  crew 
escaped  by  the  boats,  and  were  taken  on  board  the  steamer.  The 
Nacoochee  was  a  right-handed  propeller  of  about  3,000  tons  burden, 
and  about  300 feet  in  length.  She  had  compound  engines,  reversible 
by  steam  in  about  12  seconds.  Her  ordinary  full  speed  was  about 
14  knots  an  honr,  at  62  revolutions  of  her  propeller  per  minute. 
When  the  order  to  reverse  was  given  she  was  running  at  30  revolu- 
tions. When  running  at  half  epeed  she  would  forge  ahead  600  to 
800  feet,  after  reversing  her  «ngines,  before  beginning  to  go  back- 
wards. 

The  schooner  Lizzie  Thompson  was  returning,  bound  for  New  York 
city,  from  a  fishing  cruise,  with  a  catch  of  mackerel,  having  on  board 
16  men.  She  was  of  73  tons  burden.  When  she  was  overtaken  and 
passed  by  the  steamer  she  was  on  a  coarse  N.  N.  E.  The  wind  was 
S.  8.  B.,  blowing  at  the  rate  of  8  to  10  miles  an  hour,  and  she  was 
going  about  4-  knots  an  honr,  with  all  sails  set.  She  kept  her  course 
and  speed  to  the  time  of  th«  collision.  Prior  to  the  collision  the  only 
men  on  deck  were  two :  a  lookout  forward,  who  was  ^so  engaged  in 
blowing  a  fog-horn,  and  a  young  man  (Aged  20)  at  the  wheel.    All 
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the  rest  of  the  men,  inolading  the  captain,  vera  bdlow.  The  looloot 
discoTered  the  steamer  at  aboat  the  time  those  on  the  steamer  discov- 
ered the  schooner.  He  immediately  gave  the  alarm;  those  below 
rushed  on  deck;  a  collision  seemed  to  be  inevitable;  and  all  hands 
occupied  themselves  in  trying  to  get  off  the  boats  and  dory.  Each 
vessel  sounded  the  proper  fog  signals  from  the  time  the  steamer  first 
saw  the  schooner,  but  after  the  steamer  had  passed  the  schooner  those 
on  either  vessel  did  not  hear  the  signals  of  the  other  until  those  on 
the  steamer  heard  the  fog-horn  of  the  schooner  immediately  prior  to 
the  collision.  At  the  time  just  prior  to  the  collision  the  schooner, 
when  discovered  by  the  steamer,  was  about  500  or  600  feet  away. 
The  lookout  on  the  schooner  did  not  discover  the  steamer  quite  as 
soon  as  those  on  the  steamer  discovered  the  schooner. 

Butler,  Stillman  d  Hubbard  and  W.  Mynderse,  for  libelants. 

John  E.  Ward  and  William  Wheeler,  for  olaimiant  and  appellant. 

WaiiLaob,  J.  Although  the  Neooochee,  in  deviating  from  her  voy- 
age in  the  effort  to  render  assistance  to  those  she  supposed  were  in  dis- 
tress, was  engaged  in  a  most  laudable  duty,  she  was  not  absolved,  from 
the  obligation  of  keeping  out  of  the  way  of  the  schooner  so  far  as  this 
was  practicable  by  the  exercise  of  all  reasonable  eare.  She  was  not 
justified,  although  performing  a  salvage  service  of  the  highest  order 
of  merit,  in  unnecessarily  imperiling  the  lives  and  property  of  others. 
Assuming  that  the  schooner  obeyed  the  rules  of  navigation,  it  devolves 
upon  the  steamer  to  establish  the  defense  of  inevitable  accident.  The 
Carroll,  8  Wall.  802;  The  Scotia,  14  Wall.  170;  The  Colorado,  91 
U.  B.  692.  That  defense  implies  that  the  accident  was  not  avoidable 
by  the  exercise  of  all  reasonable  precautions  adequate  to  the  emer- 
gency; not  that  the  collision  was  one  which  might  have  been  obvi- 
ated by  using  extraordinary  skill  and  extraordinary  diligence,  but 
that  it  could  not  have  been  by  the  exercise  of  that  degree  of  eare  and 
vigilance  which  would  have  been  adopted  by  prudent  navigators  un- 
der the  same  circumstances.  Assuming,  on  the  other  hand,  that  the 
schooner  was  culpable  because  she  did  not  have  a  proper  lookout, — one 
who  should  have  been  charged  with  the  single  duty  of  observation,  in- 
stead of  the  double  duty  which  he  was  attempting  to  perform, — or  that 
she  was  in  fault  in  not  porting  her  helm  after  the  collision  was  immi- 
nent, or  was  in  fault  otherwise,  so  long  as  her  fault  was  not  the  sole 
cause  of  the  collision,  the  steamer  cannot  escape  her  share  of  respon- 
sibility for  the  lo9S  if  the  situation  was  due  in  part  to  her  own  negli- 
gence. It  was  the  duty  of  the  schooner  to  maintain  her  course  nntil 
it  became  apparent  that  the  steamer  could  not  keep  out  of  the  way; 
and  if,  after  the  situation  became  so  critical  as  to  justify  departure 
from  the  ordinary  rules  of  navigation,  the  schooner  committed  an  er- 
ror, the  steamer  is  not  wholly  absolved,  unless  i^  was  withoat  faolt 
in  Lripging  about  the  situation. 

The.  libel  allege  that  when  the  ateamei  was  first  seen  she  was  500 
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ev  600  feci  off,  ootping  dixeatly  and  rapidly  towards  tiie:Bohooner,  and 
that  there  vas  room,  and  twioe  the  room,  sufficient  for  the  steamer  to 
have  cleared  the  Bobooner  without  injuring  her.  This  is  the  only  alle- 
gation of  fault  chaj^ed  in  the  libel.  The  answer  alleges  that  soon 
after  the  course  of  the  steamer  had  been  changed,  the  schooner  was 
seen  by  the  captain  and  those  navigating  said  steamer  close  to  the 
starboard  bow  of  said  steamer ;  that  the  steamer  was  immediately 
stopped,  and  the  engine  backed  full  speed  astern,  but  nevertheless  the 
schoonw  was  struck  by  the  steamer.  Upon  this  issue  it  is  urged 
against  the  steamer  iha,i  she  was  negligent  in  not  discovering  the 
schooner  earlier,  in  proceeding  at  too  great  speed,  and  in  not  putting 
her  bow  to  starboard  after  she  reversed  her  engine.  It  is  to  be  ob- 
served, preliminarily,  that,  from  the  time  the  steamer  turned  about 
after  the  cries  of  distress  were  heard,  she  was  engaged  in  an  attempt 
well  calculated  to  enlist  the  zeal  of  all  on  board  who  bad  any  duty  to 
perform,  and  stimulate  them  to  diligence.  The  cries  could  not  have 
been  audible  at  a  great  distance.  The  fog  was  of  considerable  den- 
sity, so  mnoh  so  that  a  vessel  could  not  be  seen  much  if  any  beyond 
a  distance  of  200  yards  away,  and  a  small  boat  could  not  be  seen 
perhaps  at  half  that  distance.  The  undertaking  upon  which  the 
steamer  had  set  out  would  probably  be  frustrated  if  a  rapid  speed  was 
maintained.  It  was  indispensable,  also,  that  a  critical  observation  in 
all  directions  should  not  be  omitted.  Negligence  in  either  respect 
would  have  been  little  less  than  criminal.  It  is  reasonable,  there- 
fore, to  assume  that  every  one  of  those  in  charge  would  be  at  his  post 
of  duty;  that  a  vigilant  lookout  would  be  maintained;  and  that  the 
steamer  would  be  kept  at  only  such  speed  as  would  enable  her  to  be 
handled  with  celerity.  The  evidence  harmonizes  with  the  presump- 
tions which  are  naturally  suggested  by  the  occasion  in  all  respects 
save  one.  Every  man  was  at  his  post ;  every  man  heard  the  fog- 
whistie  of  the  schooner,  and  saw  her  sails  appearing  through  the 
mist  at  substantially  the  same  time.  As  soon  as  the  situation  could 
be  comprehended,  the  order  to  reverse  at  full  speed  was  promptly 
given,  and  was  as  promptly  obeyed.  But  the  rate  of  speed  which  was 
maintained  is  fixed  by  the  testimony  of  the  engineer  of  the  steamer 
at  about  seven  knots  an  hour  or  more,  and  no  argument  or  inference 
from  probabilities  can  displace  this  fact. 

Notwithstanding  the  statement  of  the  answer  that  the  schooner  was 
seen  by  those  on  board  the  steamer  close  to  the  steamer's  starboard 
bow,  the  proofs  do  not  convict  the  steamer  of  negligence  in  not  dis- 
covering the  schooner  earlier.  The  vessels  were  probably  not  visible 
to  each  other  much  if  any  over  200  yards  away.  When  they  first 
met,  each  saw  the  other  about  500  or  600  feet  away,  but  at  that  dis- 
tance not  so  distinctly  that  the  course  of  the  schooner  could  be  deter- 
mined by  those  on  the  steamer  fuctfaer  than  sufficient  to  indicate  its 
general  direction.  At  the  time  of  the  collision  those  on  the  steamer 
discovered  the  schooner  before  those  on  the  schooner  discovered  the 
v.28F.no.8— 30 
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steamer.  It  is  not  probable  thAt  the  sofaooner  saw  the  steamer  at 
the  time  of  the  collision  a  further  distance  off  than  is  alleged  in  the 
libel.  The,  lookout  on  the  schooner  evidently  did  not  discover  the 
steamer  until  after  he  had  blown  the  fog-horn  which  was  heard  by 
those  on  the  steamer.  Immediately  after  he  discovered  her,  be  thought 
she  would  run  the  schooner  down,  and  he  gave  the  alarm,  and  those 
below  rushed  upon  deck.  His  fog-horn  was  heard  by  every  man  on 
duty  on  the  steamer,  and  doubtless  stimulated  all  of  them  to  obser- 
vation; and  the  proofs  are  explicit  that  they  discovered  the  steamer 
about  the  time  or  immediately  after  hearing  the  fog-horn.  When 
the  vessels  were  approaching  on  their  converging  courses  to  the  point 
of  collision  they  must  have  been  nearing  each  other  at  the  rate  of 
about  800  feet  per  minute.  Approaching  with  this  rapidity,  if  those 
on  both  vessels  were  maintaining  a  vigilant  observation,  it  is  not  sur- 
prising that  the  vessels  should  have  got  as  near  as  from  600  to  600 
feet  before  either  saw  the  other,  or  as  near  as  they  were  when  they 
saw  each  other  on  the  first  occasion.  Probably  at  the  time  the  fog- 
horn was  blown  upon  the  schooner  the  vessels  were  200  yards  apart, 
and  neither  was  visible  to  the  other  until  they  had  approached  from 
50  to  100  feet  nearer.  Certainly  those  on  the  steamer  discovered 
the  schooner  as  soon  and  probably  before  the  lookout  on  the  schooner 
discovered  the  steamer.  Believing  that  those  on  the  steamer  were 
not  only  vigilant  in  their  observations,  but  vigilant  to  an  unusual  de- 
gree, the  conclusion  is  that  the  steamer  discovered  the  schooner  as 
soon  as  she  was  discoverable. 

Was  the  steamer  proceeding  at  undue  speed?  She  was  making 
30  revolutions  of  her  engine  per  minute,  which  fixes  her  speed  with 
accuracy  at  between  6  and  7  knots  an  hour.  The  only  rule  to  be  ex- 
tracted from  the  authorities  by  which  to  determine  whether  a  given 
rate  of  speed  is  moderate  or  excessive,  in  view  of  the  particular  cir- 
cumstances of  the  occasion,  is  that  such  speed  only  is  lawful  as  will 
permit  the  steamer  seasonably  and  effectually  to  avoid  a  collision  by 
slackening  speed,  or  by  stopping  and  reversing  within  the  distance  at 
which  an  approaching  vessel  can  be  seen.  The  rale  laid  down  in 
The  Europa,  Jenkin's  Rule  of  the  Boad,  52,  is  qaoted  in  the  case  of 
The  Pennsylvania,  19  Wall.  125,  and  has  been  frequently  reiterated 
in  language  or  substance  in  other  adjudications.  The  Butavier,  40 
Eng.  Law  &  Eq."25.  The  Colorado,  91  U.  8.  708.  This  is  that  a 
steamer  has  no  right  on  any  occasion  to  navigate  at  such  a  rate  that 
it  is  impossible  for  her  to  prevent  damage,  taking  all  precautions  at 
the  moment  that  she  sees  danger  to  be  possible;  and  more  specific- 
ally "if  she  cannot  do  that  without  going  less  than  five  knots  an 
hour."  In  the  case  of  The  Pennsylvania  the  speed  of  the  steamer 
Was  seven  knots,  but  the  fog  was  so  dense  that  a  large  vessel  could 
hardly  be  seen  at  the  distance  of  50  feet.  In  many  reported  cases, 
however,  a  rate  of  speed  no  greater  than  was  maintained  by  the 
steamer  here,  and  in  some  cases,  a  much  less  rate,  has  been  declared 
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to  be  imlnodienutfr.  The  A.  22tw«tter,  1  Newb.  Adm.  225;  Tkt  Robert 
and  Ann,B.oli,  Bales  of  the  Boad,  $8;  The  Monticello,  1  Holmes,.?; 
The  Magna  CharUt,  S6  Law  T.  (N.  8.)  512;  The  PotttvilU,  6  Fed, 
Bep.  631;  The  Blaoktime,  1  Low.  485. 

In  the  ease  of  Th«  Batavier,  9  Moore,  P.  G.  286,  the  witnesses  stated 
the  rate  of  speed  of  the  steamer  all  the  way  from  ten  kaots  to  one 
and  a  half,  and  th(d  eonrt  deemed  it  unnecessary  to  ascertain  the  pre- 
cise speed,  being  of  opioioa  that  any  rate  of  speed  was  too  great  that 
endangered  other  vessels  in  the  river.  Severe  as  the  rale  to  be  de- 
daced  from  the  aothorities  is  towards  steamers,  it  ie  apparently  the 
only  practical  one.  A  Steamex  mast  of  course  maintain  a  speed  suf- 
fioient  for  steerage  way,  and  the  speed  sufficient  for  this  purpose  dif- 
fers with  different  vessels.  When  the  rate  of  speed  is  exceeded,  it  is 
not  anreasonable  to  consider  it  immoderate  whenever  it  is  so  great 
as  to  be  inconsistent  with  the  duty  of  the  steamer  to  avoid  other  ves- 
sels which  she  ought  to  be  able  to  see.  Applying  that  test  here,  it 
must  be  held  that  the  Kacoochee  was  in  fault.  Although  some  of 
her  witnesses  testified:  that  a  speed  of  about  six  knots  an  hour  was 
necessary  in  order  to  keep  her  under  full,  control,  this  testimony  con- 
sists merely  of  general  statements  of  opinion,  and  no,  faots  are  given. 
Sooh  testimony  is  not  generally  accepted  as  persuasive,  At  the  rate 
at  which  she  was  going  she  would  rim  at  least  600  feet,  and  probably 
700  or  800  feet,  after  her  engines  were  reversed,  before  she  would 
begin  to  move  backwards.  Her  engineer  was  unwilling  to  testify  that 
she  could  be  stopped  before  running  a  thousand  feet,  and  her  captain 
fixes  the  distance  at  from  600  to  800.  It  is  not  credible  that  she 
would  not  have  been  under  control  if  she  had  been  going  at  half  the 
speed  she  actually  was,  and  in  that  case  she  ooold  have  been  stopped 
within  a  mnoh  shorter  distance.  Assuming  that  the  vessels  were 
500  feet  apart  when  the  order  to  stop  and  reverse  was  given ;  that 
the  order  was  given  (as  the  proofs  show)  as  promptly  as  possible  upon 
discovery  of  the  schooner;  and  assuming,  as  the  proofs  also  show, 
that  the  schooner  was  discovered  by  the  steamer  as  far  away  as  she 
was  discoverable  in  the  state  of  the  fog, — the  conclusion  is  irresisti- 
ble that  she  was  going  at  a  rate  of  speed  which  precluded  her  from 
properly  performing  her  duty  towards  the  schooner. 

The  only  fault  suggested  against  the  steamer  as  occurring  after 
she  saw  the  schooner  is  that  she  did  not,  in  addition  to  reversing  at- 
full  speed,  starboard  her  helm,,  and  thereby  throw  her  bow  to  star- 
board. The  propeller  being  right-handed,  the  eSect  of  starboarding, 
if  any,  during  the  interval  in  which  the  steamer  was  stopping,  would 
have  been  to  turn  her  to  starboard  after  she  had  attained  her  back- 
ward motion;  but  it  is  well  known  that  when  the  ship  is  stopping  by 
the  xexrerisal  of  her  screw  the  influence  of  the  rudder  is  comparati\'ely 
feeble  and  uncertain.  The  testimony  of  the  experts  is  to  tiie  e£Fect 
that;  if-iheheltn  had  hceb,pQt  h^rd  to  stairbOard  while  the  steamer  was 
backing  full  speed  astern,  no  influenoe  would  have  been  ^xereised 
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upon  her  bov.  She  t&i  not  got  apon  her  backward  motion  when 
she  strnck  the  schooner.  Testimony  has  been  offered  in  this  conri 
to  show  that  an  order  to  hard  starboard  the  helm  was  given  by  the 
captain.  No  witness  but  the  eaptain  was  oalled  to  prove  this  fact, 
and  he  did  n6t  mention  it  in  his  testimony  in  the  ooart  below.  The 
answer  does  not  assert  that  such  an  order  was  given.  If  it  was  one 
which  should  have  been  given,  a  conciasion  would  be  reached  adverse 
to  the  steamer  upon  the  ground  that  it  was  not  given.  But  believ- 
ing that  everything  was  done  which  wonld  hav«i  been  effective  to 
avoid  collision  after  the  steamer  discovered  the  sebooner,  the  steamer 
is  not  to  be  held  responsible  for  not  starboarding  her  helm.  The  lia- 
bility of  the  steamer  is  placed  upon  the  gronnd  that  she  did  not, 
while  in  a  fog,  go  at  a  moderate  speed. 

The  court  below  held  the  schooner  in  fault  for  sailing  short-handed, 
under  the  oircnmstances.  With  only  two  men  on  deek,  one  was  at 
the  helm  and  the  other  was  aoting  as  a  lookout  and  blowing  the  fog- 
horn. Additional  evidence  has  been  introduced  in  this  court  by  the 
libelants,  consisting  of  the  testimony  of  experts  to  disprove  the  theory 
that  an  additional  lookout  would  have  been  of  service,  or  that  any- 
thing could  have  been  done  which  was  not  done  had  an  additional 
man  been  on  deck  to  give  orders  to  the  man  at  the  helm.  The  new 
testimony  is  of  very  little  value.  The  observations  in  the  opinion  of 
the  learned  district  judge  in  respect  to  the  eulpability  of  the  schooner 
are  fully  approved,  and  it  is  not  deemed  necessary  to  reoafatolate  or 
enlarge  upon  them. 

The  usual  argument  is  urged  that  the  faults  on  the  part  of  the 
schooner  in  no  way  contributed  to  the  collision.  But  it  cannot  well 
be  maintained  that  if  the  schooner  had  been  discovered  earlier,  her 
course  more  accurately  determined,  and  orders  had  been  given 
promptly  to  the  man  at  tho  helm  to  port,  or  even  if  these  orders  had 
been  given  and  obeyed  when  the  captain  of  the  steamer  oalled  ont  to 
the  schooner  to  port,  that  the  collision  might  not  have  been  avoided. 
The  case  is  a  hard  one  for  both  parties.  It  is  a  hard  one  for  the 
owners  of  the  steamer,  because  their  loss  is  the  outcome  of  an  effort 
of  those  in  command  to  extend  assistance  to  fellow-beings  who  might 
be  in  distress;  and  the  circumstances  give  some  slight  color  to  the 
conjecture  that  the  supposed  cries  of  distress  were  demonstrations  of 
another  kind  from  some  of  the  men  of  the  s^ihooiMr.  The  testimony 
has  been  carefully  considered,  with  an  inclination  to  gi^w  the  steamer 
the  benefit  of  all  fair  doubts,  bat  it  has  Beesied  impossible  to  resist 
the  conclusion  that  she  was  going  in  a  fog  at  a  speed  not  only  incon- 
sistent with  her  ability  to  keep  out  of  the  way  of  other  vessels  at  a 
distance  at  which  they  could  be  seen,  but  also  at  a  speed  which  was 
unnecessarily  and  imprudently  great  for  the  special  service  in  which 
she  was  engaged. 

The  decree  of  the  conrt  below  is  afi&nned,'bat^  as  both  parties  have 
appealed,  without  costs  of  this  coarU 
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Tn  Galilbo. 

! 

I  The  Heinbic^  and  Tomio. 

I  Thb  Eooah  Baxtui. 

.     EiEDEMANN  and  others  v.  The  Galileo  and  another. 
Wilson  and  others  v.  The  HEiNftigH  and  Tonio  and  another* 
((7*-nw(  Gourt,  8.  D.  iffpo  York.    U80.) 

1.  CoM-isioiT— Steambr  ai»d  Vessbi/  in  Tow— NBffMOKNCE. 

A  tug,  whUe  towinc  a  Iwrk,  wm  approaching  a'steamer.  The  steamer'B 
■ignal  to  pass  to  tike  nf^t  was  answered,  and  tbaV  direction  taken  b^  the  tog 
and  tow,  as  far  as  the  presence  of  anothpi  tug  which  was  approaching  (with 
a  vessel  in  tow,  on  the  left)  would  permit.  The  steamer,  notwithstanding  said 
signal,  was  observed  by  the  tug  to  be  backing  and  coming  athwart  the  course 
01  the  tug  and  tow.  The  tug,  when  about  200  yards  away  from  the  steamer, 
blew  danger  signals,  which  were  not  answered,  the  steamer  continuing  to  back 
down  apon  the  tng,  which  kept  her  course  without,  however,  Blackening 
speed.  The  rudder  of  the  steamer  struck  the  towiog  hawser  astern  the  tug. 
The  tow  immediately  cast  oS  her  hawser  and  starboarded  her  helm  to  ease  this 
blow,  when  it  was  seen  to  be  inevitable.  The  vessels  collided,  and,  in  conse- 
quence of  injuries  received,  the  bark  was  towed  bagk  to  port  to  be  repaired. 
UelA,  ia  an  action  for  damages  brought  by  the  owners  of  the  tow  against  the 
steamer  and  the  tog,  that  the  libelants  were  entitled  to  a  decree  against  both 
vessels,  and  in  an-  action  brought  b;^  the  ..wnem  of  the  steamer  against  th6 
tug  and  the  tow  the  libel  should  be  dismissed  as  to  the  tow,  and  the  libelants 
should  have  a  decree  for  half  the  loss  against  the  tug. 

8.  Same — DEMtraRA.QB— Rate — Reasokable  Ah-owahcb. 

An  allowance  for  demurrage  was  sustained,  in  the  absence  of  any  evidence 
that  the  rate  provided  in  the  charter-party  of  the  vessel,  which  aJso  appeared 
to  be  the  Snstomary  rate  at  New  York,  was  unreasonable. 

In  Admiralty.     See  24  Fed.  Hep.  886. 

In  the  first  of  these  actions  the  libel  of  the  owners  of  the  bark 
Heinriofa  and  Tonio  against  the  steam- ship  Galileo  and  the  tng  Edgar 
Baxter,  filed  to  recover  damages  sustained  by  a  collision  between  the 
bark  while  in  tow  of  the  tug  and  the  steam-ship,  was  dismissed  by  the 
district  court  as  against  the  tug,  and  a  decree  ordered  as  against  the 
steam-ship.  In  the  second  the  libel  of  the  owners  of  the  Galileo  against 
the  ttig  and  the  bark  in  tow  to  recover  damages  sustained  by  the 
same  collision  was  dismissed  by  the  district  court.  In  the  first  ac- 
tion appeals  were  taken  to  this  court  by  the  libelants  and  by  the 
ownars  of  the  steam-ship  from  so  much  of  the  decree  as  dismissed  the 
libel  against  the  tng,  and  in  the  second  action  an  appeal  was  taken 
by  the  libelants. 

FINDINTOS  OF  FACT. 

(1)  William  A.  Biedemann,  of  Geestemunde,  and  Albert  Nicolaas  Sohutte 
ib  Sons,  of  Bremen,  libelants  in  the  action  lirst  above  entitled,  are  and  were 
on  April  5, 1885,  the  owners  of  tlie  Heinricb  and  Tonio,  of  Qeeatemunde, 
(ierpiany,  a  bark  of  1,091  Ipus  vegisier. 
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(2)  Charles  Henry  Wilson  and  Arthur  Wilson,  of  Hull,  England,  libelants 
In  the  second  action  above  entUleck.  are,  and  #ere  on  April  5, 1885,  the  own- 
ers of  the  British  steam-ship  Galileo,  of  Hull,  England,  a  large  ocean  screw 
steam-ship,  plying  between  New  York  and  Hull,,  brig  rigged,  about  350  feet 
in  length,  and  of  2,990  tons  register. 

(3)  Jarvis  Masters,  Peter  Cahill,  and  the  executor  of  Margaret  Mdran,  de- 
ceased, claimants  and  appellees  in  both  above  actions,  are,  and  were  on  April 
5,  1885,  the  owners  of  the  steam-propeller  Edgar  Baxter,  a  tug-boat  engaged 
in  towing  vessels  in  and  about  the  harbor  of  Slew  York. 

{4)  On  April  5,  1885,  the  Heinricb  and  Tonio  had  been  lying  at  Bayonne, 
New  Jersey,  where  she  had  taken  on  a  full  cargo  of  refined  petroleum,  in 
barrels,  for  a  voyage  nndw  charter  from  New  York  to  Bremen,  Germany. 
Shortly  after  9  o'clock  a.  M.,  said  bark  was  taken  in  tow  by  the  tug  Edgar 
Baxter,  upon  a  50-fathom  hawser 'Mtern  to  be  tow«d  to  sea. 

(5)  The  weather  was  clear  and  fine,  wind  blowing  a  moderate  breeze  from 
the  westward,  and  tide  flood. 

(6)  When  the  bark  passed  out  of  the  Kills  and  heatled  down  for  the  Nar- 
rows, while  being  towed  as  Aforesaid,  she  set  her  stay-sails  and  jibs,  but  re- 
mained otherwise  without  any  propelling  power  of  her  own,  and  was  towed 
by  the  tug  at  a  speed  of  about  five  miles  an  hour.  Her  own  speed  by  the  aid 
of  her  sails,  irrespective  of  the  momentum  imparted  to  her  by  the  tug.  was 
little  more  than  suiOcient  to  overcome  the  tide. 

(7)  Said  bark  was  well  and  properly  officered  and  nuinned,  an  able  seaman 
bad  her  wheel,  who  steered  straight  after  said  tug,  and  the  officers  and  crew 
were  attending  to  their  duties,  with  an  experienced  and  duly-licensed  pilot  on 
board  in  charge. 

(8)  The  tug  and  baik,  in  tow  as  aforesaid,  proceeded  on  the  usual  course 
down  New  Yurk  bay,  heading  about  S.  by  £.,  intending  to  pass  thi'otigh  Mie 
Narrows  to  sea.  While  keeping  a  little  to  the  westward  of  the  center  of  the 
channel,  and  nearCHftdn,  the  pei-sonsin  charge  of  said  bsrk  saw  on  their  port 
bow,  at  a  distance  of  about  half  a  mile,  a  steam-ship,  which  afterwards  proved, 
t«  be  the  Galileo,  lying  head  to  the  eastward,  apparently  nearly  at  a  right  angle 
to  the  course  of  said  tow. 

(9)  The  steam-ship  Galileo  had  come  in  from  ses,  and  bad  been  visited  by 
the  liealth  officer  at  quarantine,  and  was  about  to  proceed  on  her  way  up  the 
bay.  While  waiting,  she  had  headed  across  and  somewhat  down  the  channel, 
and  had  been  going  ahead  and  astern,  gradually  heading  mere  to  the  eastward, 
endeavoring  to  head  up  the  bay  on  her  proper  conrse.  A  Bandy  Hook  pilot, 
the  master,  and  third  officer  were  on  the  bridge  directing  the  coarse  of  the 
steam-ship.  When  the  tug  and  tow  had  come  witliin  about  400  yards,  said 
steam-ship  was  heading  about  E.  by  S.,  or  between  that  and  S.  E.  At  this  point 
the  bay  isalwut  amile  and  a  half  in  width.  Ahead  of  the  Galileo  the  depth  of 
the  water  in  the  channel  was  such  that  she  could  have  gone  in  sufficient  water 
200  or  300  yards  to  the  eastward.  Astern  and  below  the  G«Iiieo,  a  lai^e  vessel 
was  being  towed  in  from  sea  by  the  tug  Cyclops,  which  was  heading  nortlierly 
and  to  the  westward  of  the  Galileo,  and  on  the  starboard  bow  of  the  Edgar 
Baxter  and  the  bark.  The  Edgar  Baxter  and  her  tow  were  keeping  a  straight 
cooi-se  midway  between  the  tug  Cyclops  and  the  stern  of  the  Galileo. 

(10)  When  the  vessels  were  in  this  position,  and  the  Galileo's  stern  was 
abuut  two  points  on  the  port  bow  of  the  Edgar  BaxCer„ the  pilot  of  the  Galileo 
blew  one  blast  of  her  whistle,  signifying  to  the  tug  to  pass  to  the  right  under 
the  Galileo's  stern.  Iminediataly,.  one  aesentiflg  blast  was  blown  by  the  Edgar 
Baxter,  and  her  helm  was  ported  so  as  to  head  her  about  one  point  more  to  the 
westward,  which  was  as  far  as  the  presence  of  the  Cyclops  and  her  tow  would 
permit.    This  change  of  direction  was  immediately  followed  by  said  bark. 

•  (11)  TheGalil6(»  whsthen-obSei'ved  by  said  tug  to  be  backing,  and,  notwith-' 
standing  said  whistle,  to  be  coming  athwart  the  course  OfSahl  ttig  and  bark. 
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Sbortty  thsrmfbsr,  attd  wMn  the  Baxter  was  about  200  yatds  away  from  tb< 
Galileo,  tha  Baxter  blew  several  short,  sharps  and  rapid  blasts  of  her  whistle  as 
danger  signals,  and  also  a  long  whistle,  followed  hy  more  short,  rapid  blasts. 
The  Galileo  did  not  respond  to  these  signals,  or,  if  she  did,  no  response  was 
heard  by  the  Baxter  or  her  t-ow.  and  the  Galileo  oontinned  to  back  down  upon' 
said  tug,  and  the  tag  continued  without  slacking  speed  until  the  two  vessels 
almost  touched.  The  rudder  of  tt>e  Galileo  struek  the  towing  hawser  just 
asleni  of  the  Edgur  Baxter,  the  latter  becoming  at  the  same  moment  shutout 
of  view  from  the  bark  by  the  hull  of  the  Galileo,  which  continued  to  buck  across 
the  bark's  bows. 

(12)  immediately  said  bark  cast  off  her  hawser  and  starboarded  her  helkn 
to  ease  the  blow  which  was  seen  to  be  inevitable.  The  starboard  bow  of  the 
bark  struck  the  port  side  of  the  Galileo  just  abaft  the  fore-rigging  a  glancing 
blow,  carrying  away  tlie  bark's  jib-boom  and  the  rigging  attached,  the  mar- 
tingale, the  foreyard,  the  fnre-top-gallant  mnst,  also  breaking  in  the  starboard 
bow  about  20  feet,  bi'eaking  bulwarks  and  beamsof  forecastle  deck, and  tim- 
hers  and  frames,  and  doing  other  damage  to  the  bark,  as  well  as  some  con- 
siderable damage  to  the  side  and  upper  works  of  said  steam-ship. 

(13)  Said  vessels  cleared  each  other  by  said  bark  passing  ahead  of  said 
steam-ship,  where  she  was  again  taken  in  t»w  by  said  tug  and  brought  back 
to  New  York  to  be  repaired. 

(14)  At  the  time  the  Galileo  blew  her  flrst  whistle  to  the  Jjdgur  Baxter, 
which  was  about  two  or  Uiree  minutes  before  the  ccdlision,  hex  engines  had 
been  backing,  and  they  were  not  set  ahead  until  so  near  the  moment  of  col- 
lision as  to  be  ineffectual  to  stop  the  Galileo's  sternway.  The  record  of  the 
engineer's  log  contains  no  entry  of  starting  the  engines  ahead  at  all  during 
the  fou;-  minutes  before  the  collision,  which  is  recorded  as  oocurring  at  9:5ii 
A.  M.       . 

(15)  The  following  rules  and  regulations  among  others  for  the  govern- 
ment of  pilots,  as  revised,  amended,  and  adopted  by  the  board  of  supervising 
inspectors,  under  authority  of  the  act  of  congress,  to  provide  for  the  better 
security  of  life  on  board  of  vessels  propelled  iti  whole  or  in  part  by  steam, 
and  for  other  purposes — now  enacted  in  title  52  of  the  Revised  Statutes  of 
the  United  States— were  in  fnreo  and  applicable  to  the  proper  navigation  of 
Uiose  steam  vessels  at  the  time  of  this  ooliisiou,  viz.: 

"liule  1.  When  steamers  are  approaching  each  other  <head  and  head,'  oi 
nearly  so,  it  shall  be  the  duty  of  eacli  steamer  to  pass  to  the  right  or  port  side 
of  the  other,  and  the  pilot  of  either  steamer  may  be  first  in  determining  to 
pursue  this  course,  and  thereupon  shall  give  as  a  signal  of  his  intention  one 
short  and  distinct  blast  of  his  steam-whistle,  which  the  pilot  of  the  other 
steamer  shall  answer  promptly  by  a  similar  blast  of  his  stesim-whislle,  and 
thereupon  such  steamers  shall  pass  to  the  right  or  port  side  of  each  other. 
But  if  the  course  of  such  steiimers  is  so  far  on  tlie  starboard  of  each  otlier  as 
not  to  be  considered  by  pilots  as  meeting '  head  and  head,'  or  nearly  so,  the 
pilot  so  first  deciding  shall  immediately  give  two  short  and  distinct  blasts  of 
his  steam-whistle,  which  the  pilot  of  tlie  other  steamer  shall  answer  promptly 
by  two  similar  blasts  of  bis  steam-whistle^  and  tliey  shall  pass  to  the  left  or 
gn  the  starbanrd  side  of  each  other." 

"Rule  2.  If,  when  steamers  are  approaching  each  other,  the  pilot  of  either 
vessel  fails  to  underatand  the  course  or'intention  of  the  other,  whether  from 
signals  being  given  or  answered  erroneously,  or  from  other  causes,  the  pilot 
so  in  doubt  sliall  immediately  signify  tlie  same  by  giving  several  short  and 
rapid  blasts  of  the  steam- whistle,  and,  if  the  vessels  shall  have  approached 
within  biUf  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  sufficient  for  steeiage  way  until  the  proper  signals  are  given,  answered, 
and  understood,  or  until  the  vessels  shall  have  passed  each  other." 

"Bule  6.  The  signals,  by  the  blowing  of  the  steam-whistle,  shall  be  givea 
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and  answered  bj  pilots  fncompliaBoe  with  these  ruke,  not  only  when  meeting 
•  head  and  head '  or  nearly  so,  but  at  all  times  wben  passing  or  meeting  at  a- 
distance  within  half  a  mile  of  each  other,  and  whether  passing  to. the  star* 
board  or  port." 

"N.  B.  The  forgoing  rules  are  to  be  complied  with  in  all  coses  «xcept 
when  steamers  are  navigating  in  a  crowded  channel,  or  in  the  vicinity  of 
wharves;  under  snch  circumstances  steamers  must  be  run  and  managed  with 
great  caution,  sounding  the  wliiatle  as  .may  be  necessary,  to  guard  against 
collision  or  other  accidents. " 

(16)  The  Galileo  did  not  observe  the  foregoing  rules,  and  disregarded  her 
own  signal  of  a  single  blast  of  her  whistle,  and  thereby  contrlbat«l  to  bring 
about  said  collision. 

(17)  The  tug  and  bnrk  could  and  would  have  passed  safely  under  the  Gali- 
leo's stern,  if  the  Galileo  had  remained  where  she  was  when  her  tirst  whistle 
was  blown,  or  if  the  Galileo  had  promptly  cheoiced  her  sternway  by  setting 
her  engines  ahead  as  soon  as  her  signal  had  been  given  and  answered. 

(181  ^be  Edgar  Baxter  and  the  bark,  after  the  tiist  exchange  of  whistles, 
ported  and  went  as  far  to  the  westward  as  was  safe  on  account  of  their  prox- 
imity to  the  course  of  the  Cyclops  and  her  tow. 

(19)  The  Edgar  Baxter  complied  with  the  inspectors' rules,  except  that  she 
did  not  slow  at  all.  As  soon  as  the  pilot  of  the  Edgar  Baxter  saw  that  the 
Galileo  was  coming  astern,  be  observed  rule  3  by  blowing  several  short  and 
rapid  bhists  of  the  whistle.  He  then  blew  a  single  blast,  but  received  no 
answer  from  Uie  Galileo. 

Foster  &  Thomson  and  E.  C.  Henderson,  for  the  Galileo. 

Hill,  Wing  dc  Shoudy  and  H.  Putnam,  for  the  Heinrioh  and  Tonio. 

Owen  di:  Gray  and  Frank  D.Sturget,  for  the  Edgar  Baxter. 

Wallace,  J.  It  is  entirely  clear  that  the  primary  fault  contribnt- 
ing  to  the  collisioa  between  the  steamer  and. the  bark  in  tow  of  the 
Baxter  was  the  failure  of  the  steamer  to  keep  out  of  the  way  of  the 
tug  and  her  tow,  by  passing  to  their  port  side,  conformably  to  the  sig- 
nals which  had  been  interchanged  between.thd  steamer  and  the  tag. 
It  is  doubtful  whether  the  nineteenth  rule  of  navigation  (section  4233) 
applies  to  a  case  like  this,  where  a  vessel  under  steam,  lying  nearly 
crosswise  near  the  middle  ol  a  navigable  channel,  is  not  on  a  defined 
course  crossing  that  of  another  vessel  under  steam,  sad  having  the 
latter  on  her  starboard  side,  but  is  attempting  to  turn  about  by  back- 
ing and  then  going  forward  for  short  distances.  Whether  this  rule 
applies  or  not  is  not  important,  because  the  steamer  had  signified  her 
intention  to  pass  to  the  port  side  of  the  tug  and  tow,  pursuant  to  rule 
No.  1  of  the  board  of  supervising  inspectors,  by  one  blast  of  her  whis- 
tle, and  the  tuj;  had  consented  promptly  by  the  answering  signal. 
The  steamer  failed  to  keep  her  promise  with  proper  alertffess  by  neg- 
lecting to  put  her  engines  at  speed  ahead  as  promptly  as  she  should. 
If  she  had  done  this  there  would  not  have  been  a  collision.  But  the 
tug,  when  a  couple  of  hundred  yards  away,  observed  that  the  steamer 
was  moving  astern,  thus  bringing  herself  across  the  course  of  the  tug 
and  tow,  and  gave  the  danger  signals  required  by  rules  3  and  6  of  the 
board  of  supervising  inspectors.  During  the  200  yards  of  distance 
which  bad  intervened  after  the  first  signals  were|;iveu,  it  wa^  the  doty 
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of  tbe  tugto'e&rfifully  obsdrve  tbe  mo'veaMittS' of  the?  steatner.  8h« 
9uv,,iSr  wnB  hoand  to  see,  thfit  th«  eieamer,  instead  of  so  wmtroUiog 
her  mov«iEneBts  as  to  pass  to  the  poet  side  of  the  tug,  was  m»Ti»g  in 
an  opposite  direction.  Her  captain  states  be  discovered  tb»  steamer 
was  moving  astern  direotl;  after  he  had  answered  her  signal.  The 
danger  signal  given  by  him  manifested  his  opinion  at  the '.time  that 
the  steamer's  movements  were  such  as  to  involve  risk  of  collision  with 
the  tow  oniiBss  tb^y  were  promptly  ooonteracted  by  a  forward  move* 
ment.  He  saw,  as  these  signals  demonstrate,  that,  notwithstanding 
the  promise  of  the  steamer  so  to  control  herself  as  to  permit  the  tug 
and  tow  to  pass  to  the  westward,  she  was  so  tardy  in  her  maneuver 
that  the  situation  was  growing  critical.  Was  he  justified  in  relying 
upon  her  promise  in  the  face  of  her  conduct  to  the  contrary  ?  The 
language  of  the  twenty-first  rule  is  imperative  and  plain.  It  applies 
from  the  moment  when  the  approach  -of  vessels  is  such  as  to  involve 
risk  of  collision  between  them.  In  The  Beryl,  9  Prob.  Div.  137,  the 
court,  in  considering  the  English  statote  which  employs  language 
identical  with  ours,  say  that  "the  right  moment  of  time  to-be  consid- 
ered is  that  which  existsat  the  moment  before  the  risk  is  constituted." 
The  rule  does  not  permit  the  calculation  of  ohauoes  and  the  weigbiug 
of  probabilities,  because  risk  intervenes  the  moment  this  becomes  nec- 
essary; and  it  certainly  cannot  be  material  whether  the  risk  depends 
upwi  the  contumacy  of  the  other  vessel,  or  her  supineness  in  fulfilling 
her  obligations,  or  the  probability  that  she  will  perform  her.  duty,  or 
upon,  circumstances  quite  independent  of  snob  ebanees. 

Assuming  that,  wImu  the  captain  of  the  tug  gave  the  first  series  of 
danger  signals,  he  believed  there  was  yet  tinie  for  the  steamer  to  re- 
deem her  promise  and  pass  to  the  eastward  before  the  tow  could  reach 
the  line  of  her  course,  and  that  she  would  exert  herself  to  her  best 
ability  in  that  behalf,  how  is  he  excused  for  keeping  on  at  full  speed 
for  300  yards  further  when  he  saw  that  the  steamer  still  continued 
to  make  astern,  and  that  the  risk  of  collision  with  the  tow  was  becom- 
ing rapidly  more  imminent  ?  The  rules  of  navigation  are  obligatory 
opon  vessels  approaching  each  other,  not  only  from  the  time  the  ne- 
eessity  for  precaution  begins,  but  oontinue  obligatory  as  the  vesseU 
advance  so  long  as  the  means  and  opportunity  to  avoid  danger  re- 
main. There  seems  little  room  to  doubt  that,  if  the  tug  had  slowed 
or  stopped  and  cast  ofi  the  hawser  of  the  tow  at  any  moment  of  time 
before  the  tug  had  passed  the  stern  of  the  steamer,  the  tow  could 
have  avoided  the  steamer  by  hard  starboarding  her  helm.  When  the 
tow's  hekn  was  bard  starboarded  the  steamer  was  abreast  of  the  bow 
of  the  tow,  and  about  one-third  her  length  past,  and  the  tug  had' 
passed  the  stern  of  the  steamer  nearly  lUO  feet»  keeping  to  the  star- 
board as  far  as  she  could,  to  avoid  the  Cyclops  and  her  tow.  The 
bark,  under  the  helm  hard  a  starboard,  eame  around  before  the  wind  at 
a  distaooe  of  less  than  350  feet  from  the  steamer,  and  fell  off  aboat 
three  points  to  the  eastward,  striking  the  steamer  a  glancing  blew  at 
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a  point  aboTit  100  feet  from  the  steamer's  bow.  A  fair  test  of  the 
probable  saoeess  of  seasoflable  action  is  the  partial  saccess  which  is 
shown  to  have  iollowed  dilatory  action;  and,  applying  this  test,  it 
would  eeem  that,  if  what  was  finally  done  by  the  tag  and  tow  had 
been  done  -when  the  tug  was  not  nearer  than  100  yards  to  the  steamer, 
the  collision  would  have  been  avoided.  The  burden  of  proof  rests 
upon  the  tug  to  show  that  her  failure  to  obey  the  statutory  regulation 
did  not  contribute  to  the  collision.    The  proofs  do.not  exonerate  her. 

It  appears  from  the  opinion  of  the  learned  district  judge  that  he 
deemed  the  tug  excused  from  fault  partly  upon  the  assumption  that 
after  sbe  had  given  the  first  danger  signal  the  steamer  repeated  the 
signal  of  one  blast,  and  thus  in  effect  informed  the  tug  that  she  could 
keep  out  of  the  way,  and  authorized  the  tug  to  act  upon  that  belief. 
Although  the  pilot  of  the  steamer  testifies  that  he  replied  to  the  first 
danger  signal  of  the  tug  by  a  single  blast  of  his  steam-whistle,  this 
statement  is  in  plain  conflict  with  the  allegations  in  the  pleadings  of 
both  the  tug  and  the  tow,  as  well  as  with  those  of  the  steamer,  and  is 
opposed  to  the  concurring  testimony  of  all  the  other  witnesses.  Even 
if  the  signal  was  given,  it  was  not  heard,  and  therefore  could  not  have 
been  acted  6n  by  those  in  charge  of  the  tug  or  tow.  Although  the 
conduct  of  the  steamer  in  neglecting  to  put  her  engines  at  speed 
ahead  after  she  bad  given  signals  that  she  would  pass  to  port,  and  had 
received  an  assenting  signal  from  the  tug,  was  a  flagrant  violation  of 
duty,  and  although  the  conduct' of  the  tug  in  relying  too  long  and 
implicitly  upon  the  intention  and  ability  of  the  st«amer  to  perform 
hbr  promise  was  a  comparatively  venial  fault,  it  must  be  held  that  the 
tug  must  bear  the  consequences  of  omitting  to  do  what  the  statute  re- 
quires, by  contributing  to  the  payment  of  the  loss. 

It  is  urged  that  the  tow  was  also  in  fault  for  not  sooner  casting  off 
her  hawser  and  starboarding  her  helm.  The  tow  was  not  absolved 
from  the  duty  to  take  all  reasonable  and  prudent  measures  demanded 
by  the  circumstances  to  avoid  a  collision  merely  because  she  was  re- 
lying for  her  motive  power  upon  the  tug,  but  she  was  under  the  con- 
trol of  the  tug,  and  did  not  have  that  control  over  her  own  movements 
which  steam  vessels  possess,  or  which  she  would  have  bad  if  relying 
only  upon  her  own  sails,  and  it  was  her  duty  to  keep  her  course  and 
conform  her  movements  to  those  of  the  tug  until  it  was  obvious  that 
she  could  no  longer  do  so  with  safety  to  the  steamer. '  It  was  not  obli- 
gatory upon  her  to  cast  off  her  hawser'  and  starboard  her  helm  as 
soOn  as  the  approach  of  the  vessels  involved  risk' of ^ collision,  but  only 
when  it  was  obviously  necessary  to  do  so  in  order  to  avoid  collision; 
that  is,  when  she  ought  to  have  been  aware  that  the  steat^er  could 
not  keep  oat  of  the  way.  Until  then  sbe  had  a  right  to  suppose  that 
she  woald  not  be  led  by  the  tug  into  dangerous  proximity = to  the 
steamer.  The  John  Eraser,  31  How.  193.  If  she  had  assuBlLed  to 
act  upon  her  own  responsibility  «t  an  earlier  period  of  the  approach, 
she  would  have  been  responsible  to  the  steamer  tot  any'  misoarriagei 
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▲liboagh  sbe  m%lif  have  east  off  h^r  hawMr  sooner^  UstA  una  4b  aol 
only  to  be  adoi^d  in  extremit,  and  is  not  a  fanlt  of  which  the  sfeamor 
ean  jastly  complain. 

'  The  eonclnsion  is  therefore  reaehed  that,  in  tbo  action  brought  by 
the  owners  of  the  tow  against  the  steamer  and  the  tug,  the  libelants 
are  entitled- to  a  decree  against  both  TOBsele,  with  costs  of  the  dsstriot 
court  and  of.  this  oooit;  and,  iu  the  action  hronght  by  the  owners  of 
the  steamer  against  the  tog  and  the  tow^  the  libel  should  be  dismissed 
as  to  the  tow,  with  costs  of  the  district  ooort  and  of  this  court,. and 
the  libelants  should  have  a  decree  apportioning  the  damages  against 
the  tog,  with  the  costs  of  tins  oontt. 

•  The -exception  by  the  owners  of  the  ateamer  to  the  allowance  in* 
eluded  in  the  master's  report  of  damages  tac  demurra^KO  is  without 
merit,  in  the. absence  of  any  evidence  Offered  by  them  to  show  that 
the  rate  provided  in  the  obarter«pafty  of  the  vessel,  which  also  ap< 
pears,  affirmatively  to  be  the  oustomary  cate  at  New  York,  iS'tmrea* 
Bonable  beeanae  of  any  special  cireomatanoes. 


The  Hbbculbs. 


I 
i 
i  (Dutriet  Court,  E.  D.  Michigan.    June  17, 1886.) 

J  ■ 

It- 


WaABFAGB— LAPPisa  ovBB.  OB  StaEjocEE  Ltots  XT  AsjoiMnrc  Wharv. 

Under  astatf  sUtate  deflning  "wharfage"  to  be  the  "lying  immediately  in 
front  of  or  attached  to  any  wharf,  etc.,  so  as  to  breTent  the  use  of  any  por- 
tion of  such  wharf,  •  •  •  with  or  withoat  the  discharge  of  freight  oc 
passenger^  across  such  wharf. "  k»l4,  that  the  lapping;  over  of  a  steam-boat 
lying  at  an  adjoiqing  wharf  was  an  occupation  within  tlie  meaning  of  the 
statute,  though  no'  actual  use  were  made  of  such  wharf. 


-    In  Admiralty. 

The  libel,  charged  the  tog  with  makmg  use  of  libelant's  wharf,  in 
the  city  of  Detroit,'  during  the  dionths  of  September  and  October, 
1884.     The  answer  denied  the  uso  of  the  wharf  as  charged  in  tbo 
'^\  libd,  and  averred  that  respondent  had  the  use  of  tbe  wharf  at  the 

^f"  foqt  of  Bates  street,  next  above  the  wharf  of  the  Libelant ;  that  ooea- 

^.  atonally,  when  vessels   were  unloading  or  lying  at  the  wharf  next 

above  Bates  street,  they  would  tail  down  or  lap  somewhat  tbe  wharf 
used  by  respondent;  that  respondent,  for  the  convenience  of  his  ves* 
sels,  when  there  were  no  vessels  lying  a4  libelant's  wharf,  would  al- 
i'^  low  his  tag  to  drift  down  and  lap  the  wharf  of  libelant ;  and  that  oo» 

W:  oasioiudly,  when  the  wind  was  strong  down  stream,  the  current  may 

'  t^f  have  carried  his  tug  down  until  she  lapped  the  wharf  of  libelant;  and 

fH'^'  that  tbiswasthe  only  way  he  had  used  libelant's  wharf.  He  further 
tf>^^  averred  that  said  drifting  down  and  lapping  over  never  resulted  in 
K^'  jtny  inconvenience,  expense,  or  loss  to  Libelant;  that,  having  steaiQ 
1^'         )ip  all  the  time,  respondent  had  always  been  ready  to  mo^e  his  tug, 
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an^  al-ways  Itas  moved  her,  and  l«ft  anobstraeted  the  entire  portion 
of  lib^nt's  wharf,  apon  the  approach  of  any  vessel  to  land  thereat; 
and  submitted  that  such  use  of  the  wharf  did  not.  oonstitote  wharfage 
for  whieh  a  lien  was  given,  either  nnderthe  maritime  law  or  the  law 
of  the  state.  The  evidence  showed  that  the  owner  of  the  tog  was 
served  with  notice,  both  oral  and  written,  that  the  tog  should  oease 
using  the  libelant's  wharf,  upon  penalty  of  paying  wharfage. 

James  H.  Brewtter,  for  libelant. 

J.  W.  Finney,  for  olaimant. 

Bbowm,  3.  As  to  whether  the  tug  was  actually  moored  to  and 
made  use  of  libelant's  wharf  for  the  accommodation  of  her  gang- 
plank, the  evidence  is  very  conflicting.  The  testimony  of  the  witness 
Culver,  who  was  employed  by  libelant  to  make  a  note  -of  the  hours 
during  which  the  Hercules  lay  at  his  wharf,  leaves  it  somewhat  un- 
certain how  many  times  she  lay  there  with  her  whole  length.  In- 
deed, his  testimony  is  not  absoiutely  inooifksistent  with  that  of  the 
master  of  the  tug,  and  the  other  witnesses,  that  she  actually  made 
use  of  the  wharf  bat  once.  At  least  there  is  no  such  preponderance 
of  testimony  in  favor  of  the  libelant,  or  such  certainty  as  to  the  num- 
ber of  times  she  made  use  of  the  wharf,  as  would  justify  a  decree 
against  the  tug  upon  that  basis. 

The  question,  then,  is  clearly  presented  whether,  under  the  statute 
of  this  state,  there  is  a  lien  for  such  occupation  of  a  wharf  as  con- 
sists in  lapping  over  from  an  adjoining  wharf.  In  this  case  the  wharf 
used  by  the  tug  at  the  foot  of  Bates  street  was  but  50  feet  in  length, 
.while  the  tug  was  about  80  feet  long,  so  that  it  was  impossible  for 
her  to  lie  there  without  projecting  considerably  over  the  line  of  libel- 
ant's wharf.  Such  use  would  clearly  not  give,  rise  to  a  claim  for 
wharfage  by  the  general,  maritime  law,  which  requires  that  the  vessel 
shall  make  use  of  the  wharf  for  the  purpose  of  loading  or  unloading 
goods  or  passengers  in  order  to  be  subjected  to  a  lien.  Ex  parte 
Easton,  95  D.  S.  68;  Tke  Oem,  1  Brown,  Adm.  37.  But  by  the 
statute  of  this  state  every  water-craft  of  above  five  tons  burden,  osed 
or  intended  to  be  used  in  navigating  the  waters  of  this  state,  is  snb< 
ject  to  a  lien  thereon  "for  all  sums  due  for  wharfage,  anchorage,  or 
dock-hire,  including  the  use  of  dry-docks.  The  lying  immediately  in 
front  of,  or  attached  to,  any  wharf,  dock,  or  pier  within  this  state, 
so  as  to  prevent  the  use  of  any  portion  of  such  wharf,  dock,  or  pier 
by  other  water-craft,  with  <»  without  the  discharge  of  freight  or  pas- 
sengers across  such  wharf,  dock,  or  pier,  after  a  notice  to  leave,  shall 
be  evidence  of  an  agreement  to  pay  for  such  use,  whatever  the  same 
may  be  worth."  More  sweeping  language  could  hardly  have  been 
employed  to  indicate  the  intention  of  the  legidatare  to  charge  the 
vessel  with  a  claim  for  wharfage  whenever  she  lies  ia  front  of  any 
portion  of  a  wharf.  In  the  case  of  TA«  TeeumMeh,  decided  in  1.881,  I 
held  the  statute  broad  enough  to  include  the  o^se  of  lapping  ovjw. 
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and  I  have  since  had  no  reason  to  change  my  views.  If  the  argQ> 
ment  of  the  respondent  be  eoond,  then  a  vessel  may  oontinne  for 
years  to  enjoy  the  benefit  of  a  wharf  to  the  extent  of  half  or  two- 
thirds  her  length  without  compensation ;  and  this  is  shown  to  be  the 
actual  fact  in  this  case. 

I  have  no  oritieism  to  make  of  the  case  of  Original  Hartlepool  Col- 
lierieg  Co.  v.  Gibb,  5  Ch.  Div.  713.  In  this  case  it  was  held  that  a 
riparian  owner  had  a  right  to  moor  bis  vessel  along*8ide  of  his  wharf 
for  the  purpose  of  loading  or  unloading,  at  reasonable  times,  and  for 
a  reasonable  time;  and  that  the  court  would  restrain,  by  injunction, 
the  owner  of  adjoining  premises  from  interfering  with  the  access  of 
Much  vessel,  even  though  the  vessel  might  overlap  his  own  premises. 
In  this  case  the  defendant,  owning  the  wharf  adjacent  to  that  ooca* 
pied  by  the  plaintiff,  placed  rafts  of  timber  in  front  of  his  wharf  in 
such  a  way  that  plaintiff's  vessel  could  not  obtain  access  to  his  own 
wharf,  as  his  vessel  was  so  much  longer  than  the  wharf  that  he  was 
obliged  to  lap  over  upon  defendant's  wharf.  It  was  held  he  had  a 
right  to  do  so.  I  have  no  doubt  of  the  correctness  of  this  ruling,  and 
would  enjoin  a  party  from  interfering  with  the  use  of  an  adjoining 
dock  in  this  way,  subject,  under  the  state  statute,  to  the  payment  of 
a  reasonable  compensation  for  the  use  of  such  dock.  There  seems  to 
have  been  a  custom  on  the  Thames  for  wharf-owners  to  use  each  oth> 
er's  wharves  for  overlapping  their  vessels  without  compensation,  but 
in  this  state  the  language  of  the  statute  is  so  explicit  I  see  no  way  of 
avoiding  the  inference  that  a  'person  desiring  to  use  a  dock  in  this 
way  is  bound  to  pay  a  reasonable  compeiisation  after  notice  to  quit. 
The  projection  in  some  cases  may  be  so  trifling,  or  continue  for  so 
short  a  time,  as  to  be  unworthy  of  notice ;  but  where  a  vessel  habit- 
ually, and  in  defiance  of  notice,  makes  use  of  a  wharf  in  this  way,  I 
think  the  owner  of  the  wharf,  under  the  statute,  is  entitled  to  com- 
pensation. 

While  the  vessel  would  not  actually  be  in  the  way  of  another  de- 
siring to  use  it,  and  be  of  no  injury  to  the  wharf,  its  presence  is  very 
likely  to  deter  other  vessels  froip  going  there.  The  numerous  cases 
arising  in  the  state  of  New  York,  of  which  Taulor  v.  Atlantic  Mut. 
"Im.  Co.,  37  N.  Y,  276,  is  an  example,  are  equally  inapplicable,  since 
the  New  York  statute  allows  a  claim  for  wharfage  only  in  cases  where 
the  vessel  uses  or  is  made  fast  to  a  wharf. 

There  was  no  technical  notice  to  quit  in  this  case,  but  there  was  a 
general  notice  that,  if  respondent's  tugs  continued  to  make  use  of 
the  wharf,  libelant  would  exact  compensation.  The  object  of  the 
statute  being  only  to  apprise  parties  that  a  claim  will  be  made  for 
Wharfage,  I  do  not  think  the  notice  need  necessarily  be  in  the  exact 
form  of  a  notice  to  leave.  There  is,  however,  no  testimony  in  this 
case  which  can  serve  as  a  b&sis  for  awarding  damages,  and  there 
must  either  be  a  decree  for  nominal  damages,  or  a  reference  to  a 
commissioner  to  assess  the  same. 


Digitized  by 


Google 


478  RDBBAL  BSFOBTEB. 

Thk  Islahds. 

LONEBQAK    V.  ThB  IsLAKDS. 

(Diitriet  Court,  D.  New  Jeney.    August  19,  IflSO.) 

HABTEit  Ain>  Bbrtaht— Liability  of  Mastkb  n>B  ITBOuoBsaa  or  Fmuaw- 

Skrvant. 

Where  a  person,  while  assisting  in  hoisting  and  shifting  coal  on  board  a 
steamer,  was  injured  by  the  falling  of  a  skid  cansed  bjthe  incompetency  and 
carelessneBs  of  a  fellow-servant,  and  not  bv  any  defect  in  tlie  aaacliiner/,  the 
steamer  was  not  held  liable  for  the  injuryJ 

In  Admiralty. 

Charles  E.  Hilt,  for  libelant. 

Jas.  K.  Hill,  Wing  <t  Shoudy,  for  claimant. 

Wales,  J.  This  is  a  libel  to  recover  damages  for  personal  inju- 
ries. '  The  libelant  on  the  thirty-first  of  October,  1885,  while  shovel- 
ing coal  on  board  the  steam-ship  Islands,  then  lying  in  her  dock 
at  Hoboken,  New  Jersey,  was  seriously  and  permanently  injured 
by  the  falling  of  a  heavy  skid  on  his  left  leg,  which  was  so  badly 
crushed  as  to  require  amputation  below  the  knee.  He  alleges  that 
the  accident  was  caused  by  the  carelessness  and  negligence  of  the 
ofBcers  or  other  persons  in  charge  of  the  ship.  He  had  been  em- 
ployed, with  several  other  longshore-men,  by  a  stevedore  named 
Myers,  to  assist  in  hoisting  and  shifting  the  coal,  and  was  sta- 
tioned on  the  between-deck  to  help  in  filling  the  empty  tubs  as  they 
«ame  down.  The  tubs,  holding  about  400  pounds  each,  were  hoisted 
by  a  steam-winch  driven  by  an  engineer  in  the  employ  of  the  ship. 
The  fall  and  tackle  had  been  rigged  under  the  personal  direction  of 
Myers;  the  rope,  etc.,  being  taken  from  the  locker  of  the  ship.  The 
first  rope  selected  for  a  fall  was  too  short ;  and  another  being  obtained, 
which  also  proved  to  be  too  short,  was  lengthened  by  attaching  to  one 
end  of  it,  by  a  bowline  knot,  a  chain-sling.  A  double  whip  was  rigged, 
80  that  an  empty  tub  went  down  as  a  loaded  one  came  up.  Two 
skids,  each  eight  or  nine  feet  long,. by  three  feet  wide,  were  placed 
loosely  athwart  the  bunker  hatch,  three  and  one-half  to  four  feet 
apart,  and  extending  half  a  foot  over  each  side,  leaving  enough  space 
for  the  easy  passage  of  the  tabs  between  them.  A  gangway-man 
stood  on  each  skid  to  keep  the  fall  and  tubs  clear  of  the  edges.  The 
libelant  had  been  working  for  almost  an  hour,  when  the  after-skid 
was  upset  by  the  bowline  or  tub  coming  in  contact  with  it,  and  fell 
below  on  the  libelant.  The  complaint  is  that  the  sling  was  not  fast- 
«ned  to  the  rope  by  a  splice  instead  of  a  bbwline,  and  that  the  skids 
were  not  tied  to  the  sides  of  the  hatch;  that,  if  either  of  these  things 

>  See  note  at  end  of  case. 
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bad  been  done,  the  aooident  oould  not  have  happened.  The  bowline 
was  aboat  the  eiae  of  a  man's  fist.  The  chain-aliog  was  provided 
with  a  hook  to  hold  the  handle  of  a  tub.  Exactly  how  the  accident 
happened — whether  by  the  bowline,  the  hook,  or  the  tub  catqhing  or 
striking  the  skid — does  not  appear.  No  one  saw  it.  The  gangway- 
man,  Deady,  who  stood  on  the  after-skid,  and  whose  duty  it  was  to 
keep  the  rope  and  tub  clear  on  that  side,  was  unable  to  tell.  He  first 
said  that  the  bowline  caught  and  threw  over  the  ekid,  but,  on  being 
questioned  farther,  admitted  that  he  did  not  see  the  fall  oateh,  "bat 
it  was  said  that  it  just  happened  in  a  second,"  ete.  He  had  his 
hand  on  the  rope  at  the  time,  and  be  "had  to  keep  it  pretty  clear,  as 
it  was  going  more  astern  all  the  time."  He  gave  the  signal  to  the 
engineer  to  go  ahead.  He  also  said  that  "the  skids  were  that  close 
together  all  the  time  it  was  a  pretty  sharp  lookout  for  us  that  the 
tubs  would  not  strike  them." 

Evidently  this  man,  by  culpable  inattention  to  his  duty,  was,  as  far 
as  human  agency  is  concerned,  directly  responsible  for  the  accident. 
It  was  not  very  difficult  to  keep  the  rope  or  tabs  clear  of  the  skids, 
for  it  had  been  done  on  this  occasion  prior  to  the  accident,  and  on 
htindreds  of  occasions  before  in  the  prosecution  of  the  same  kind  of 
work,  with  precisely  similar  appliances,  including  bowline  knot,  and 
loose  skids.  It  is  customary  with  longshore-meo  toose  bowlines  as 
often  as  splices  under  like  circumstances;  and,  although  the  latter 
may  make  a  smoother  fall  and  oSer  less  obstruction,  the  former  are 
not  eonsidered  to  be  specially  or  ordinarily  dangerous.  The  skids 
are  seldom  fastened  to  the  sides  of  the  batch;  the  workmen,  for  the 
most  part,  preferring  to  have  them  laid  over  loosely,  so  that  they  may 
go  on  deck  without  the  trouble  of  nnfasteniug  them.  The  general 
custom  is  not  to  fasten  them.  The  libelant  thought  the  skid  was 
tied,  but  the  weight  of  evidence  as  to  the  custom  is  as  just  stated. 
One  of  his  own  witnesses,  Lynch,  could  not  say  whether  or  not  the 
skids  were  fastened  at  the  time  of  the  accident,  but  he  had  worked 
hundreds  of  times  when  they  were  not.  Under  this  view  of  the  facts 
preceding  and  attending  the  upsetting  and  fall  of  the  skid,  it  is  suf- 
ficiently clear  that  the  misfortune  which  befell  the  libelant  was  solely 
due  to  the  negligence  and  fault  of  a  fellow- workman;  and,  according 
to  the  well-settled  rule  and  policy  of  the  law,  he  must  be  presumed  to 
have  accepted  all  risks  of  incompetency  and  carelessness  on  the  part 
of  his  fellow-servants  engaged  in  the  same  work.  Without  there  is 
something  else  in  the  case,  he  is  therefore  without  remedy. 

^  But  it  was  contended  by  the  libelant's  proctor  that  the  instruments 
and  appliances  furnished  by  the  ship  for  hoisting  the  tubs  were  in- 
sufficient and  defective;  that  the  rope  used  for  a  fall  was  too  short, 
and  had  to  be  lengthened  by  the  dangerous  bowline;  that  the  skids 
were  not  provided  with  fastenings;  and  that  the  accident  was  the  re- 
sult of  these  deficiencies.  If  this  were  so,  there  might  be  some  ground 
for  holding  the  ship  liable,  since  the  libelant  did  not  take  the  risk  of 


Digitized  by 


Google 


480  FEDEBAL  BEP0BT2B. 

the  strengtl  or  seeiority  of  the  ship's  maehinei^,  rigging,  or  stmet- 
nres.  The  evidence  does  not,  however,  sapport  snoh  a  statement  of 
facts.  The  officers  of  the  Islands  had  nothing  to  do  with  the  shift- 
ing  of  the  coal,  except  to  direct  where  it  should  be  deposited.  The 
stevedore  was  employed  to  do  the  whde  work.  He  engaged  the  men, 
he  and  they  being  paid'  by  the  day  by  the  ship,  and  superintended 
the  work  from  beginning  (o  end.  He  procured  the  rope  from  the 
ship's  locker;  and  if  there  was  negligeboe  in  tying  the  bowline,  in- 
stead of  making  a  splice,  the  fault  was  his,  and  not  the  ship's,  and 
the  same  may  be  said  in  reference  to'  leaving  the  skids  unfastened. 
The  evidence  does  not  show  that  it  was  any  part  of  the  duty  of  the 
ship's  officers  to  supply  any  of  the  machinery,  rigging,  or  articles 
used  by  the  stevedore,  excepting,  perhaps,  the  steam-winch. 

After  a  careful  consideration  of  the  whole  case,  we  have  been  un- 
able to  find  any  facts  or  principle  which  would  justify  a  decree  against 
the  claimant. 

The  Harold,  21  Fed.  Bep.  438,  a  case  clearly  resembling  the  pres- 
ent one,  contains  a  clear  exposition  of  the  law  applicable  to  a  like 
condition  of  facts.  The  opinion  of  the  learned  judge,  and  the  author- 
ities cited  by  him,  fully  sustain  the  conelasion  to  which  we  have 
come.  ' 

The  libel  mast  be  dismissed. 

NOTB. 

nespeoting  freedom  Ttotcl  Hnb!1Uy  on  tlie  part  cf  the  mastw  for  an  tnjnry  cansed'by 
the  negligence  of  a  fellow-servaut,  see  Northern  Pao.  B.  Co.  ▼.  Herbert,  fi  Sup.  Ct.  Rep. 
590;  District  of  Columbia  v.  McEUigott,  6  Sup.  Ct.  Rep.  884;  Trihay  v.  Brooklyn  L.  M. 
Co.,  (Utah,)  11  Pac.  Rep.  612,  and  note;  Kansas  Fac.  R.  Co.  v.  Peavey,  (Kan.)  8  Fac. 
Rep.  780,  and  note;  Gardner  v.  Michigan  Cent.  R.  Co.,  (Mich.)  26  N.  W.  Rep.  901,  and 
note,  306;  Hoar  v.  Merritt,  (Mich.)  28  N.  W.  Rep.  IS,  and  note;  Baldwin  v.  St.  Loui^ 
K.  &  N.  R.  Co.,  fIowa,)25N.  W.  Rep.018;  Matson  v.  Chicago,  R.  I.  &  P.  R. Co.,  (Iowa,) 
26  N.  W.  Bep.  911;  Farmer  v.  Central  Iowa  By.  Co.,  24  N.  W.  Rep.  898,  note;  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Snyder,  (111.)  7  N.  E.  Rep.  604 ;  Clifford  v.  Old  Colony  B.  Co., 
(Mass.)  6  N.  E.  Rep.  751 ;  Benzing  v.  Steinway,  (N.  Y.)  6  N.  E.  Rep.  449;  Pittsburgh, 
C.  &  St.  L.  Ry.  Co.  V.  Adams,  (Ind.)  6  N.  E.  Rep.  187.  and  note,  197 ;  United  States  Roll- 
ing-stock Co.  V.  Wilder,  (111.)  S  N.  E.  Rep.  92;  Philadelphia  I.  &  S.  C^.  v.  Davis,  (Pa.) 
4  Atl.  Rep.  613;  Dealfcy  V.Philadelphia  ft  R.  R.0o.,  (Pa.)4  Atl.Rep.  170;  New  York,  L. 
E.  ft  W.  R.Co.  V.  BelU  (Pa.)  4  Atl.  Rep.  60,  and  note;  Reese  v.  Biddl8,(Pa.)  3  Atl.  Bep. 
813:  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Ross,  8  Sup.  Ct.  Rep.  184;. S.  0.  8  Fed.  Rep.  544: 
Garrahy  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  25  Fed.  Rep.  258,  and  note,  262 ;  Howard 
V.  Denver  ft  R.  O.  Ry.  Co.,  28  Fed.  Rep.  837 ;  Conley  t.  City  of  Portland.  (Me.)  3  Atl.  Rep. 
658,  and  note;  and  also  note  to  Whitelaw  t.  Memphis  ft  C.  B.  Co.,  (Xenn.)  1  S.  W. 
Rep.  39. 


Digitized  by 


Google 


bbnby  v.  bowles.  481 

Hbmbt  v.  Sovles. 
{DiOritst  Court,  D.  Vermont.    August  2S.  1886.) 

OOUETS— TJnITBD  BTA.TE8  DlSTBlOT  CODBT— jTmlBDICnOlf. 

The  United  States  distiict  court  has  jurisdiction  of  an  action,  ander  the 
fourth  subdivision  of  section  063,  Rev.  St.,  brought  by  a  United  States  mar- 
shal to  protect  money  in  his  hands  as  such,  and  when  wrongly  interfered  with 
In  its  possession,  or  when  his  right  to  it  as  marshal  is  invaded. 

Motion  to  Dismiss  for  Want  of  Jarisdiction. 
Kittredge  Haskins,  D.  S.  Atty.,  for  plaintiff. 
EdiDard  A.  Sowles,  pro  se. 

WhexiiEB,  J.  This  is  an  aetion  of  trover,  brought  to  recover  dam- 
ages for  the  conversion  of  a  snm  of  money,  in  one  coant  described  as 
"$3,000  in  money,"  and  in  another  as  "$3,000  in  United  States  treas- 
ury and  national  bank  notes  of  various  denominations  and  value,"  by 
the  plaintiff,  in  his  capacity  of  United  States  marshal  for  the  district  of 
Vermont.  It  is  alleged  in  each  connt  that  the  plaintiff  was  possessed 
of  the  money  in  bis  capacity  of  United  States  marshal  as  aforesaid, 
and  lost  it;  that  it  came  to  the  hands  and  possession  of  the  defend- 
ant thereafterwards  by  finding,  who,  well  knowing  it  to  be  the  proper 
goods  and  chattels  of  the  plaintiff  in  that  capacity,  refused  to  deliver 
it  to  him  on  demand,  and  converted  it  to  the  defendant's  own  use. 
The  parties  are  both  set  up  as  citizens  of  the  state  of  Vermont.  The 
defendant  has  moved  to  dismiss  the  suit  for  want  of  jurisdiction  of 
this  court. 

The  jurisdiction  of  this  court  is  different  from  that  of  the  circuit 
court,  in  such  cases.  That  court  was  given  jurisdiction  by  the  act 
of  March  3,  1875,  of  all  suits  of  the  required  amount,  arising  under 
the  constitution  or  laws  of  the  United  States.  18  St.  at  Large,  470; 
Snpp.  Bev.  St.  173.  If  the  plaintiff's  title  to  this  money  would  arise 
under  those  laws,  so  as  to  give  that  court  jurisdiction  under  that  act, 
as  it  probably  does,  that  act  does  not  extend  to  this  court.  The  ju- 
risdiction of  this  court,  if  it  exists,  is- to  be  found  apparently  only  in 
the  fourth  subdivision  of  section  563,  Bev.  St.,  which  gives  jurisdic- 
tion to  this  court  "of  all  suits  at  common  law  brought  by  the  United 
States,  or  by  any  ofiBcer  thereof  authorized  by  law  to  sue. " 

This  is  a  suit  at  common  law,  and  the  plaintiff  is  an  officer  of  the 
United  States  beyond  question.  As  such  officer,  he  is  entitled  to  the 
custody  of  money.  Bev.  St.  §§  787,  791,  3616,  3617,  5604.  He  may 
receive  it  as  disbursing  officer  of  the  government,  or  by  virtue  of  the 
execntion  of  civil  or  criminal  processes.  When  he  receives  it  as 
marshal  from  any  of  these  sources,  he  receives  it  in  his  official 
capacity.  That  capacity  is  the  foundation  of  his  title.  In  this  case 
there  is  nothing  alleged  to  show  how  he  came  by  this  money.  It  is 
merely  aUeged  that  he  held  it  in  his  official  capacity  as  marshal. 
v.28F.no.9— 31 
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His  title  to  it,  according  to  the  allegntions,  is  that  of  an  officer,  and 
of  an  officer  of  the  United.  States.  To  maintain  trover,  the  plaintiff 
mast  have  the  general  or  a  special  property  in  the  goods,  and  a  right 
to  immediate  possession.  The  plaintiff,  if  this  allegation  is  true, — 
and  for  the  purposes  of  this  motion  it  mast  be  taken  to  be  trne, — ^had 
property  in  this  money  by  virtae  of  his  office  as  marshal,  and  his 
title  to  it  rests  upon  his  capacity  as  marshal.  He  must  have  the 
right,  as  marshal,  to  protect  money  in  his  hands  as  marshal,  and  to 
sue  for  it  when  wrongly  interfered  with  in  its  possession,  or  when  his 
right  to  it  as  marshal  is  invaded.  Pottmaster  General  v.  Early,  12 
Wheat.  136.  This  case  is  to  be  decided  upon  the  record  as  presented. 
This  money  may  have  been  received  from  the.  treasury,  to  disburse 
as  an  officer  of  this  court,  to  pay  jurors  and  government  witnesses, 
and  it  would  be  strange  if  he  conld  not  sae  in  this  court,  but  mast 
go  to  another  jurisdiction  for  his  redress. 

As  the  case  stands  now,  he  appears  to  be  an  officer  of  the  United 
States,  authorized  by  the  general  principles  of  law,  and  therefore 
authorized  by  law,  to  sue  upon  his  official  title  to  this  money,  for  the 
unlawful  conversion  of  it.     Motion  denied. 

Sees.  C.;)o«<,  521. 


United  Sta.tes  v.  Bbed  and  another. 
{Circuit  Court,  D.  Oregon.    September  8, 1886.) 

1.  Pdbi-ic  Lands— Land,  Aoricttltxtrai.  ob  Minbral. 

Notwithstanding  there  is  some  measure  of  gold  deposited  in  a  tract  of  land, 
it  is  subject  to  entry  under  the  homestead  law,  as  agricultural  land,  if,  nnder 
the  circumstances  as  they  exist,  or  may  reasonably  be  expected  or  prodaced, 
it  is  more  valuable  for  agriculture  than  mining. 

2.  Same— Right  of  Way  otbk  Homestead. 

The  affidavit  of  an  applicant  for  an  entry  under  the  homestead  law,  that 
the  application  is  not  made  "for  the  use  or  benefit  of  any  other  person,"  is 
not  contradicted  or  falsified  by  the  fact  that  the  applicant  has  already  prom- 
ised to  concede  a  right  of  way  over  the  premises  for  a  neighborhood  road. 
S.  Same— Afvidayit  that  Land  is  not  Ubed  ok  CiiAimed  for  MiNiNa  Pint- 

P08ES. 

The  statute  only  reserves  lands  on  which  there  are  known  mines  from  entry 
under  the  homestead  law.  and  admitting  that  an  applicant  for  an  entry  under 
said  law  may  be  required  to  swear  that  the  land  in  question  is  not  used  or 
claimed  for  mining  purposes,  and  that  if  the  oath  is  false  the  affiant  is  guilty 
of  perjury,  yet  his  entry  is  not  thereby  vitiated. 

Suit  to  Cancel  a  Patent  to  Land. 

Lewis  L.  MeArthur,  Diat.  Atty.,  and  B.  F.  Dowell,  for  plaintiff. 

RufuB  Mallory,  for  defendants. 

Dbadt,  J.  On  April  4, 1883,  the  district  attorney  commenced  this 
suit  on  behalf  of  the  United  States  against  the  defendants,  Carlos  D. 
Beed  and  George  E.  Eccles,  to  set  aside  a  patent  issned  to  the  for- 
mer for  the  N.  E.  i  of  the  N.  W.  ^  of  section  81,  in  township  37  8., 
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of  ran^e  3  W.  of  tbe  Wallamet  meridian,  and  sitaat«  in  Jackson 
county,  Oregon.  The  patent  was  issued  on  a  bomeatead  entry  made 
on  September  2,  1880,  under  section  2889  of  tbe  Bevised  Statutes, 
and  conunuted,  for  cash,  on  April  26,  1881,  under  section  2301  of 
said  Statutes.  The  bill  alleges  that  the  land  was  -and  is  mineral, 
and  not  agricultural,  and  is,  and  was  at  the  date  of  such  entry,  more 
valuable  for  mining  than  agricultural  purposes,  to  tbe  knowledge  of 
tbe  patentee,  and  was  therefore  not  subject  to  entry  as  a  homestead; 
and  also  that  the  defendant  Beed  agreed  with  certain  persons  who 
were  squatted  on  tbe  lands  to  make  them  deeds  for  some  small  por- 
tions thereof,  when  he  obtained  his  patent,  including  their  cabins 
and  gardens,  provided  they  did  not  make  him  any  trouble  in  the  land- 
office. 

The  testimony  was  taken  in  the  form  of  depositions  before  nota- 
ries at  Jacksonville.  It  is  quite  voluminous  and  contradictory.  That 
of  the  plaintiff  is  largely  irrelevant  and  immaterial,  while  much  of  it 
is  written  in  almost  colorless  ink,  so  that  it  has  really  been  a  griev- 
ous task  to  read  it. 

Briefly,  tbe  facts  are :  Tbe  premises  are  situate  about  a  mile  west 
of  Jacksonville,  in  the  forks  of  Jackson  creek.  For  20  years  from 
the  fall  of  1851  the  bed,  lateral  gulches,  and  immediate  banks  of  this 
creek  and  its  tributaries  within  said  section  31  were  mined  more  or 
less  for  gold.  During  the  first  half  of  this  period  the  yield  was  gen- 
erally good,  and  in  some  instances  very  great.  The  mining  ground 
in  and  on  the  three  forks  of  this  creek  within  this  40  acres  was  very 
rich.  It  was  worked  over  early  in  tbe  50's,  and  was  afterwards  worked 
over  and  over,  first  by  white  men,  and  thed  by  Chinese,  prior  to 
1878,  when  it  was  considered  worked  out  and  abandoned. 

The  defendant  Beed  has  been  a  miner  and  farmer  in  that  vicinity 
for  more  than  25  years.  In  1878  he  bought  of  a  squatter,  for  $250, 
a  small  house,  garden,  and  orchard,  in  tbe  north-east  corner  of  the 
tract,  and  moved  on  the  same  with  his  family,  where  he  Has  resided 
ever  since,  engaged  in  improving  tbe  property,  and  making  a  home 
there,  by  clearing  the  ground,making  fences,  building,  planting  grapes, 
fruit  trees,  and  gardening,  and  occasionally  mining,  further  up  the 
creek,  for  money  to  pay  expenses. 

On  September  2, 1880,  Beed  applied  at  tbe  land-office  at  Boseburg 
to  enter  the  tract  in  question  as  a  homestead,  and  filed  with  his  ap- 
plication tbe  usual  "non-mineral  affidavit,"  to  the  effect  that  the  land 
-was  not  mineral,  but  agricultural,  and  that  no  portion  thereof  was 
being  Worked  or  claimed  for  mining  purposes,  under  the  customs  and 
rules  of  the  mining  district;  and  on  April  26, 1881,  he  applied  to  the 
register  and  receiver  to  commute  his  homestead  entry  under  section 
2301  of  the  Bevised  Statutes,  and  at  the  same  time  filed  a  "non* 
mineral  affidavit"  to  the  same  effect  as  the  former  one,  which  applica- 
tion was  allowed ;  and,  on  making  the  required  proof  of  residence  and 
cultivation,  and  tbe  payment  of  $1.25  an  acre  therefor,  a  certificate 
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of  purchase  was  issued  to  him,  npon  which  a  patent  was  thereafter 
issued  on  March  10,  1883. 

At  the  time  Beed  settled  on  the  premises,  three  other  persons  were 
occupying  small  portions  thereof  as  squatters,  namely,  John  Donegan 
and  his  wife,  Louis  Poperick,  and  Eli  Warnack.  The  Donegans  lived 
in  a  cabin  on  the  north  edge  of  the  tract,  with  one  or  two  acres  in- 
closed, and  used  for  an  orchard  and  garden,  and  had  been  there  most 
of  the  time  since  1872 ;  the  husband  being  engaged  in  blacksmith- 
iug,  and  the  wife  in  washing.  Louis  Poperick  had  a  little  12x14 
cabin  about  the  center  of  the  tract,  spoken  of  in  the  testimony  as  a 
"cbicken*ooop, "  with  a  bit  of  garden  near  by,  where  he  had  lived  since 
1874,  and  at  one  time  claimed  and  worked  some  mining  ground  on 
the  tract.  On  January  8, 1878,  Poperick  and  Donegan  jointly  leased 
to  a  Chinaman  named  Wong  Goon,  in  consideration  of  $110  in  hand 
paid,  for  15  years,  two  placer  mining  claims,  100  yards  square  each, 
and  lying  on  the  south-west  aide  of  the  right-hand  fork  of  Jackson 
creek,  and  on  this  tract  of  land;  and  thereafter  Poperick  never  mined 
on  the  premises,  but  worked  a  claim  further  ap  the  creek.  The  lease, 
as  is  well  understood,  was  in  effect  a  sale;  and  the  transaction  was 
put  in  that  form  because  the  Chinese,  not  being  entitled  to  become 
citizens  of  the  United  States,  could  not  hold  mining  groand  in  their 
own  right.  Within  two  years  thereafter,  and  before  the  entry  of 
Beed,  the  Chinese  abandoned  the  claims  as  worthless.  Eli  Warnack 
had  a  house,  and  less  than  an  acre  of  ground  inclosed,  near  the  forks 
of  the  creek.  Before  commuting  bis  entry,  and  making  his  final 
proof,  Beed  told  these  parties,  in  effect,  that  if  they  did  not  make 
him  any  trouble  about  his  patent  he  would,  after  the  same  was  issued, 
give  them  their  several  possessions. 

Early  in  the  year  1882  one  William  Moody  and  Edmond  and  David 
Curtis  formed  a  partnership  to  work  over  the  old  dirt  in  the  bed  of 
the  right-hand  fork  of  the  creek,  and  applied  to  Beed  for  permission 
to  do  so,  which  he  gave  them.  After  working  a  couple  of  seasons 
without  success,  they  abandoned  the  enterprise,  and  Edmond  Curtis, 
who  furnished  the  money  to  carry  it  on,  returned  to  his  home  in 
Indiana. 

Early  in  1882  one  James  P.  Goodall,  an  old  wandering,  visionary 
miner,  and  out-of-door  pauper,  of  Jackson  county,  sent  affidavits  to 
the  commissioner  of  the  general  land-ofSoe  tending  to  show  the  min- 
eral character  of  the  land  in  question;  whereupon  the  commissioner, 
under  date  of  February-  21,  1882,  wrote  to  the  register  and  receiver, 
authorizing  an  investigation  of  the  question,  which  was  had;  the  af- 
fidavits used  therein  being  taken  before  a  notary  at  Jacksonville, 
among  which  were  Donegan's,  Poperick 's,  and  Goodall's,  to  the  min- 
eral character  of  the  land.  On  November  14,  1882,  the  register  and 
receiver  reported  to  the  commissioner  that  Goodall  had  failed  to 
prove  his  allegation ;  and,  no  appeal  being  taken  from  their  action, 
the  commissioner,  on  January  11,  1883,  wrote  the  register  and  re- 
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ceiver  that  tfaeir  deeiaion  had  beeome  final,  aod  the  land  waB  thereby 
"adjudged  non-mineral  in  its  character,"  and  the  patent  was  iseaed 
aocordinglj. 

Fending  the  controversy,  in  the  fall  of  1883,  Goodall  undertook  to 
locate  a  mining  claim  on  the  left-hand  fork  of  the  creek,  near  the 
north-west  corner  of  the  tract,  and  did  some  work  in  opening  or  re- 
pairing ditches,  but  took  oat  no  gold.  After  the  patent  was  issued, 
Goodall  wrote  to  an  agent  of  the  general  land-office  at  Bosebnrg,  re- 
iterating the  charge  that  the  land  was  mineral,  and  hence  this  suit. 

Before  the.  patent  was  issued  Warnack  tamed  over  bis  hoase  to 
Patrick  Ryan  on  a  debt  he  owed  him,  with  the  nndeiistanding  that 
Beed  would  relinquish  to  him  the  land  contained  in  the  inclosure — 
about  seven-eighths  of  an  acre — when  the  patent  issued,  which  he 
did  in  consideration  of  one  dollar.  Beed,  however,  refused  to  make 
any  conveyance  to  Poperiok  or  the  Donegans,  because  they  did  not 
keep  their  word,  bat,  as  witnesses  and  otherwise,  made  him  trouble 
and  expense  in  his  contest  with  Goodall ;  and  because  in  the  mean 
time  Donegan  and  bis  wife  had  separated,  and  each  claimed  the  con- 
veyance to  the  exolnsion  of  the  other.  Meanwhile,  on  August  8, 1888, 
the  defendant  George  Eccles  purchased  the  property,  including  a  lot 
of  household  furniture,  of  Donegan  for  $150. 

The  land  in  question  is  generally  high  and  rolling,  with  some  low, 
level  patches  on  the  creek.  Much  of  it  is  covered  with  a  heavy 
growth  of  young  timber.  The  soil  is  a  reddish,  sandy  loam,  and 
is  well  adapted  to  fruit  raising.  Beed  never  attempted  to  do  any 
mining  on  the  ground.  At  the  commencement  of  this  suit  the  im- 
provements of  the  defendant  Beed  were  worth  about  $1,200,  and  con- 
sisted of  an  inclosare  of  aboat  two  acres,  containing  a  substantial 
dwelling-house  and  out-buildings,  and  an  orchard  of  about  140  trees, 
including  the  apple,  pear,  plum,  and  peach,  most  of  which  are  bear- 
ing fruit  of  a  good  size  and  quality,  and  some  of  which  are  six  to  ten 
inches  in  diameter ;  two  acres,  inclosed  with  a  good  fence,  in  which 
are  planted  several  hundred  grape  vines;  and  a  field  of  eight  or  ten 
acres  grubbed,  and  fenced  with  3,000  rails,  made  at  an  average  dis- 
tance of  three-fourths  of  a  mile  from  the  place,  to  clear  which  was 
worth  not  less  than  $20  per  acre.  In  1886  this  field  was  plowed  and 
sown  to  oats. 

The  proceeding  before  the  register  and  receiver  between  Groodall 
and  Beed  was  set  up  in  the  answer  as  a  bar  to  this  suit,  and  excepted 
to  by  the  plaintiff  for  impertinence.  The  exception  was  allowed  on  the 
ground  that  the  United  States  was  not  a  party  to  the  proceeding,  and 
therefore  not  bound  by  the  result.  See  U.  S.  v.  Minor,  114  U.  8. 
288;  S.  C.  6  Sup.  Ct.  Bep.  886.  And  as  to  the  authority  of  the  com- 
missioner to  institute  such  a  proceeding,  see  Smith  v.  Eicing,  23  Fed. 
Bep.  741. 

No  land  is  subject  to  entry  as  a  homestead  unless  it  is  subject  to 
pre-emption,  (Rev.  St.  §  2289 ;)  and  no  "lands  on  which  are  situ* 
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atbd  any  knoirn  salines  or  mines"  are  subject  to  pre-emption,  (Rev. 
St.  §  2258.)  And  see  Bev.  St.  §  2302.  A  patent  issaed  on  a  pre- 
emption or  homestead  entry  for  land  on  which  any  known  salines  or 
minies  are  sitaated  is  void,  (Morton  V.  Nebraska,  21  Wall.  674,)  and 
a  suit  in  equity  can  be  maintained  by  the  United  States  to  cancel  the 
the  same,  (McLaughlin  \.  U.  S.,  107  U.  S.  526;  S.  0.  2  Sup.  Ct.  Bep. 
802.) 

The  nature  and  extent  of  the  deposit  of  precious  metals  which  will 
make  a  tract  of  land  "mineral"  or  constitute  a  "mine"  thereon, 
within  the  meaning  of  the  statute,  has  not  been  judicially  determined. 
Attention  is  called  to  the  question  in  McLaughlin  v.  U.  S.,  supra,  528, 
but  no  opinion  is  expressed.  The  land  department  appears  to  have 
adopted  a  rule  that  if  the  land  is  worth  more  for  agriculture  than 
mining,  it  is  not  mineral  land,  although  it  may  contain  some  meas- 
ure of  gold  or  silver;  and  the  bill  in  this  case  is  drawn  on  that  theory 
of  the  law.  In  my  judgment  this  is  the  only  practicable  rule  of  decision 
that  can  be  applied  to  the  subject.  Nor  can  account  be  taken,  in  the 
application  of  this  rule,  of  profits  that  would  or  might  result  from  min- 
ing under  other  and  more  favorable  conditions  and  circumstances 
than  those  which  actually  exist,  or  may  be  produced  or  expected  in 
the  ordinary  course  of  such  a  pursuit  or  adventure  on  the  land  in  ques- 
tion. For  instance,  it  appears  that  the  water-shed  of  Jackson  creek 
is  limited,  and  the  volume  of  water  therein  comparatively  smalL 
Some  of  the  witnesses  are  of  the  opinion  that  the  whole  40  acres  might 
be  profitably  mined  if  an  unlimited  supply  of  water  could  be  procured 
for  that  purpose. 

But  in  determining  the  question  of  whether  the  land  is  mineral  or 
not,  duch  contingencies,  possibilities,  or  even  probabilities,  cannot  be 
considered.  Practically  they  are  no  part  of  the  case.  The  only  wa- 
ter that  can  be  taken  into  the  account,  as  a  means  of  working  this 
land  for  gold,  is  the  water  of  Jackson  creek,  and  that  has  never  been 
sufficient  for  mining  on  any  part  of  the  premises,  except  in  the  bed 
of  the  stream,  and  the  gulches  and  banks  near  by,  when  the  deposit 
was  comparatively  heavy ;  and  even  then  for  only  a  portion  of  the 
year.  This  ground  .has  been  well  known  and  prospected  by  miners 
for  35  years,  and,  if  there  was  any  gold  left  in  it  that  could  be  ob- 
tained in  paying  quantities  by  any  reasonable  means,  it  would  have 
been  taken. out  long  ago.  The  very  fact  that  no  one  has  ever  at- 
tempted to  get  any  water  on  the  ground  in  addition  to  what  flows 
throngh  Jackson  creek  is  a  convincing  circumstance  to  show  thai  it 
cannot  be  done,  or  that  the  gold  in  the  ground  in  not  worth  the  vent- 
ure. Indeed,  a  glance  at  the  plat  of  the  public  survey  will  show 
that  the  only  running  water  within  a  mile  of  the  ground  is  Walker 
creek,  a  small  stream  to  the  northward,  which  the  evidence  tends  to 
show  was  long  since  appropriated  to  the  use  of  the  Willow  Greek 
nines,  some  miles  to  the  north  of  Jacksonville. 
'  The  truth  is,  the  mines  on  and  about  this  ground  were  practically 
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worked  otit  long  since ;  and  the  land  has  no  appreciable  valae,  ex- 
cept for  agricultural  purposes.  Occasionally  some  one  wbo  prefeoca 
to  gamble  on  the  chance  of  finding  a  nogget  to  a  fair  day's  vages  for 
an  honest  day's  work,  may  be  found  loitering  about  the  old  cabins, 
and  working  wistfully  among  the  debris  of  former  washings,  in  the 
vain  hope  of  finding  an  easy  living,  if  not  a  fortune.  I  suppoee  there 
are  thousands  of  acres  of  land  in  southern  Oregon  and  northern  Cali- 
fornia in  the  same  condition,  and  the  sooner  it  is  understood  that  it 
is  open  to  the  occupation  of  the  farmer  the  better  it  will  be  for  the 
conntry.  Forty  acres  of  this  land,  cleared  and  planted  in  vegetables, 
vines,  and  fruit  trees,  furnishing  a  permanent  home  and  sure  snp* 
port  for  an  industrious  farmer  and  his  growing  family,  is  worth  more 
to  the  state,  in  a  social  and  economic  point  of  view,  than  all  the 
mining  or  gold  on  the  creek,  twice  told.  On  such  foundations, 
rather  than  the  vagrancy  and  uncertainty  (d  mining  for  the  precious 
metals,  social  order  and  good  government  are  most  surely  built  and 
sustained. 

An  effort  was  made  in  the  evidence  to  show  that  there  are  lodes  of 
gold-bearing  quartz  on  this  land,  bat  the  proof  fell  far  short  of  the 
mark.  It  does  appear  that  there  was  some  quartz  rock  near  this 
ground  which  was  pretty  thoroughly  tested  for  gold  many  years  ago, 
and  abandoned  as  non>paying,  and  the  machinery  used  in  the  process 
hauled  away. 

My  conclusion  on  this  branch  of  the  case  is  that  at  the  time  of 
Beed's  settlement  on  and  entry  of  the  land  there  were  no  mines 
thereon,  within  the  meaning  of  the  statute,  and  that  the  land  was 
therefore  agricultural,  and  subject  to  entry  under  the  homestead  act. 
Neither  do  I  find  that  the  land,  or  any  portion  thereof,  was  then  act- 
ually being  mined,  or  claimed  for  mining  purposes,  by  anyone.  And 
if  this  were  otherwise,  the  mere  fact  of  such  work  or  claim  was  not 
sufficient  to  withdraw  the  land  from  entry  under  the  homestead  law, 
if  the  land  was  not  in  fact  mineral, — was  worth  more  for  agrioultare 
than  mining.  True,  the  oath  required  of  th^  settler  by  the  land  de- 
partment contains  the  averment  that  no  portion  of  the  land  is 
claimed  or  used  for  mining  purposes.  But  this  can  only  be  justified 
as  a  cross-examination  of  the  settler,  for  the  purpose  of  ascertaining 
the  material  and  ultimate  fact  of  whether  the  land  is  actually  mineral 
or  not.  The  statute  does  not  reserve  any  land  from  entry  as  a  home- 
fitead,  simply  because  some  one  is  foolish  or  visionary  enough  to 
claim  or  work  some  portion  of  it  as  mineral  ground,  without  any  ref> 
erenee  to  the  fact  of  whether  there  are  any  paying  mines  on  it  or  not. 
Nothing  short  of  known  mineg  on  the  land,  capable,  under  ordinary 
circumstances,  of  being  worked  at  a  profit,  as  compared  with  any  gain 
or  benefit  that  may  be  derived  therefrom  when  entered  under  the 
homestead  law,  is  sufficient  to  prevent  such  entry.  Mere  mineral 
prospect  or  hope,  however  pleasing  or  auspicious,  shall  not  keep  the 
land  from  the  plow  or  the  praning-hook,  and  it  is  well  that  it  does  not. 
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If  the  settler  shoold  svear  falsely  in  the  matter  of  the  land  being 
elaimed  or  worked  for  the  preeioas  metals,  he  might,  if  the  qnestion 
is  c  proper  one  to  be  asked  under  the  oiroomstanees,  be  punished  for 
perjury ;  bat,  in  the  absence  of  any  statute  giving  it  that  efifeot,  such 
falsehood  would  not  vitiate  his  entry,  nor  render  his  patent  void  or 
liable  to  cancellation.  . 

The  affidavit  of  the  applicant  for  a  homestead  «ntiy  must  contain 
the  averment  that  such  entry  is  not  made  "for  the  use  or  benefit  of 
any  other  person."  There  is  no  allegation  in  the  bill  that  Beed  made 
this  affidavit,  but  it  maybe  inferred  that  he  did  from  the  facts  stated, 
and  the  nature  of  the  transaction;  and  doubtless  he  did.  The  ar- 
rangement  with  the  squatters,  Donegan,  Poperiok,  and  Warnack, 
was  subsequent  to  the  affidavit,  and  before  proving  up.  There  is  no 
reason,  then,  to  doubt  the  truth  of  the  affidavit,  or  that  the  entry  was 
made  for  the  sole  use  and  benefit  of  the  affiant.  But  these  squatters 
had  no  right  on  the  premises,  as  against  the  United  States,  or  any 
one  claiming  under  any  law  thereof.  The  land  was  open  to  home- 
stead entry,  and  the  fact  that  these  people  were  squatted  about  on  it 
did  not  prevent  any  one  who  was  qualified,  and  saw  fit  to  purchase  it 
from  the  United  States,  from  becoming  the  owner  thereof,  and  evict- 
ing them  as  trespassers.  But  Beed  was  aware  that  some  portion  of 
the  tract  had  once  been  mineral  land,  and  he  might  naturally  sup- 
pose that  these  people,  when  they  found  they  were  liable  to  lose  their 
holdings,  would  try  to  make  him  trouble  in  the  land-office.  To  avoid 
this,  and;  as  I  think,  out  of  sympathy  for  them,  he  assured  them  that 
if  they  did  not  make  him  trouble  he  would  give  them  their  little  hold- 
ings, not  amounting  to  five  acres  altogether,  at  the  price  he  paid  for 
it ;  not  that  he  knew  it  was  mineral  land,  and  was  trying  to  bay  their 
silence,  but  for  fear  that  they  might  pat  him  to  the  trouble  and  ex- 
pense of  proving  that  it  was  not,  as  was  subsequently  done  before 
the  land-office,  and  is  now  being  done  here  again.  Indeed,  this  mat- 
ter is  comparatively  of  such  little  significance  or  value  that  it  might 
be  summarily  dismissed,  on  the  maxim  de  minimis  non  curat  lex. 

Along  with  this  matter  is  another,  which  cuts  a  considerable  figure 
in  the  evidence  in  the  case.  At  the  time  the  arrangement  was  made 
with  Donegan,  Beed  promised  to  allow  certain  other  parties  a  way 
across  his  homestead,  to  an  adjoining  piece  of  land  they  were  about 
to  purchase  from  Donegan.  Beed,  it  appears,  is  still  willing  to  give 
the  right  of  way  in  a  certain  place,  while  they  insist  on  the  road  run- 
ning in  front  of  his  house,  which  will  destroy  his  little  yard.  These 
parties  are  men  of  means  and  position  in  that  community,  and  the 
evidence  tends  to  show  that  they  are  behind  this  suit,  and  have  em- 
ployed private  counsel  to  conduct  it,  for  the  purpose  of  crushing  Beed 
into  submission  to  their  demands,  or  punishing  him  for  refusal,  by 
making  the  land  cost  him  much  more  than  it  is  worth.  Which  of 
the  parties  is  in  the  right  of  this  matter  I  do  not  care  to  inquire. 
The  county  court  of  Jackson  county  is  .the  proper  tribunal  to  settle 
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the  location  of  the  road,  if  the  parties  eannot  agree  about  it.  Bnt  I 
cannot  refrain  from  saying,  in  passing,  that  it  seems  an  anworthy  nse 
of  the  great  name  of  the  United  States  that  private  parties  should  be 
allowed  to  maintain  a  suit  therein  to  cancel  the  patent  of  an  indas- 
trions  settler,  who,  by  the  sweat  of  his  brow,  has  made  this  mineral 
waste  "to  bud  and  blossom  like  the  rose,"  because  he  will  not  yield 
them  a  particular  roadway  across  his  land,  even  if  he  had  ever  prom- 
ised to  do  so.  Nor  do  I  think  an  agreement  or  understanding  with 
a  neighbor  for  a  roadway  over  a  homestead  conflicts  with  the  affidavit 
of  the  applicant  that  the  same  is  taken  for  his  "exclusive  use  and 
benefit."  Every  one  holds  his  property  subject  to  such  easements; 
and  an  applicant  for  a  homestead  may  certainly  come  to  an  agree- 
ment on  the  subject  with  those  interested  before  making  his  entry, 
without  laying  himself  liable  to  the  imputation  that  he  is  falsely  en- 
tering land  in  his  own  name  for  the  use  and  benefit  of  another.  In- 
deed, congress  has  expressly  declared  (Bev.  St.  §  2288)  that  an  ap- 
plicant or  occupant  under  the  pre-emption  or  homestead  law  may 
convey  a  right  of  way  for  a  railway  across  the  pre-emption  or  home- 
stead without  thereby  vitiating  his  right  to  perfect  his  title.  And 
doubtless  it  should  be  held  that  an  agreement  for  any  public  or  pri- 
vate way,  to  be  laid  out  over  it,  is  within  the  equity  of  this  statute. 
There  is  no  equity  in  the  bill,  and  it  must  be  dismissed;  and  I 
only  regret  that  I  cannot  give  the  defendant  a  decree  for  costs  and 
disbursements. 


Wau-pe-uan-qtta,  alias  Mart  Straoe,  v.  Aldrioh. 
(Oircuit  Court,  D.  Indiana.    1888.) 

1.  JURTBDICTIOII— FBDERAL     QtrEBTION —  TAXABILITY    OF    IWDIAN    LAWD8— ORDI- 
NANCE OF  1187,  AND  Treatiks  -wtth  the  Miamis. 

It  is  a  federal  question  whether  or  not.  by  force  of  the  ordinance  of  1787, 
and  of  treaties  with  the  Miami  Indians,  certain  lends  in  the  possession  and 
ownership  of  a  Miami  chief  and  his  descendants  were  exempt  from  taxation. 
3.  Saub — ^Landb  Exkmft. 

Held,  that  the  lands  patented  to  Jean  Baptiste  Richardville,  in  pursuance  of 

.  the  third  article  of  the  treaty  of  St.  Mary  s.  signed  October  6,  1818,  by  force 

of  that  and  later  treaties  with  the  Miamis,  and  of  the  ordinance  of  17^,  were 

exempt  from  taxation,  and  remained  exempt  while  in  the  possession  of  his 

descendants,  whose  tribal  relation  had  not  ceased. 

In  Equity. 

Charlei  L.  Holstein,  Colerick  dt  Oppenheimer,  and  S.  R.  Alden,  for 
complaiosnt. 

Morris,  Aldriek  <£  Barrett,  for  defendant. 

-Aotion  to  quiet  title  to  land.  The  defendant  claims  under  a  tax 
sale,  and  the  controlling  question  in  the  case  is  whether  or  not  the 
land  in  question  was  subject  to  taxation  by  the  local  authorities  of  the 
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Btate.     The  pertinent  averments  of  the  bill  in  ibis  respect  are  to  the 
following  e£Feot : 

That  Jean  Baptiste  Kichardvllle  was  a  member  and  the  principal  chief  of 
the  Miami  Xation  of  Indians,  and,  prior  to  1818,  bad,  with  the  consent  of  hia 
nation,  taken  exclusive  possession  of  certain  lands  theretofore  owned  by  the 
tribe,  including  three  sections  described  in  the  third  article  of  the  treaty  of 
October,  1818,  between  the  United  States  and  the  Miami  Nation,  and  that  by 
that  treaty  the  United  States  released  to  Ricliardville  all  its  claim  of  riglit, 
title,  or  interest  in  the  said  three  sections.  Tliat  by  section  14  of  the  treaty 
of  November  6, 1838,  the  United  States  granted  to  Hichardvilleand  his  family 
the  privilege  of  remaining  in  Indiana  when  the  tribe  shonld  remove  from  the 
state.  That  from  the  time  when,  with  the  consent  of  his  tribe,  he  settled  upon 
the  same,  Richard ville  remained  in  the  undisturbed  possession  and  ownership 
of  the  three  sections  aforesaid  until  his  death,  in  1841,  witlioiit  any  claim  or 
assertion  of  interest  in  or  sovereignty  over  tlie  same  by  the  United  States,  or 
by  the  state.  That  by  his  last  will,  dnly  probated  on  the  twenty-seventh  day 
of  August,  1841,  Kichardville  devised  these  lands  to  his  daughter.  La  Blonde, 
who  died  in  1847,  liaving  devised  the  same  to  her  son,  Ke-la-lce-wa-lse-ah,  and 
her  daughter-,  Mon-go-se-quah,  by  a  will  which  was  duly  probated  on  the  first 

day  of  June,  1847;  and  Ka-lu-ke-wa-ke-ah.  dying  in ,  left  his  po>tion  to 

his  sister  and  his  son,  Me-che-ke-no-quah;  and,  they  having  made  partition, 
Mon-go-se-quah  gave  and  conveyed  to  her  daughter  Lau-da-nagis-sau-qna, 
alias  Katherine  Godfrey,  120  acres  of  her  portion  of  the  land,  known  as  lot  3 
of  the  subdivision  of  the  Kichardville  reserve,  and  also  to  hei  daugiiter  Sa-ca- 
cliarqua,  alias  Mary  Strack,  82  acres  thereof,  known  as  lot  1  of  said  subdivision. 
That  Katherine  Godfrey  and  Mary  Strack  liave  died;  and  that,  being  a  daugh- 
ter of  the  said  Mary,  the  complainant  is  owner,  by  descent,  of  the  seventh  un- 
divided part  of  said  lot  1,  and  of  an  undivided  interest  in  lot  3.  That  since 
'  1812  said  lands  have  been  owned  by  and  in  the  possession  of  complainant  and 
her  said  ancestors,  ail  of  whom  continuously,  were,  and  such  as  are  living  are 
and  have  been  always,  members  of  the  Miami  tribe  of  Indians.  That  they 
have  all  resided  on  said  three  sections,  and  continuously  have  sustained  their 
tribal  relation  to  the  United  States  as  members  of  the  Miami  trilie  from  1812 
to  the  present  time,  making  treaties  from  time  to  time  with  the  United  States, 
and,  since  the  removal  of  the  main  portion  of  the  trit)e  from  Indiana,  com- 
municating with  the  United  States  through  agents  of  the  United  States  ap- 
pointedfor  that  purpose,  and  in  like  manner  receiving  moneys  due  them  under 
treaties,  and  re])orting  their  condition,  and  changes  in  ttieir  number  by  death 
and  birth ;  none  of  them  ever  having  become  citizens  of  the  United  States,  or 
of  the  state  of  Indiana.  That  prior  to  185 —  no  taxes  were  imposed  upon  said 
lands,  but  since  that  time  pretended  asse.«smeuts  have  been  made;  and,  at  a 
sale  for  delinquent  taxes,  in  1879,  tlie  defendant  l>ecame  purchaser,  and  after- 
wards received  a  tax  deed,  under  which  he  claims  title  or  interest. 

The  bill  also  contains  references  to  the  ordinance  of  1787,  and  to 
the  provision  in  the  constitution  of  Indiana  in  respect  to  that  ordi- 
nance ;  and,  by  virtue  of  these,  and  of  the  treaties  between  the  United 
States  and  the  Miami  Indians,  the  complainant  insists  that  these  taxes 
were  all  illegal,  and  the  tax  sale  a  nullity. 

The  defendant  has  presented  a  plea  to  the  bill,  which  embraces 
three  propositions,  each  advanced  as  a  defense :  The  first  is  to  the 
affect  that  the  court  has  no  jurisdiction  of  the  parties  and  subject- 
matter  of  the  action.  The  second ,  that  there  is  another  soit  pending 
in  the  state  court,  commenced  against  the  complainant's  mother  and 
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others  before  this  anit  was  began,  abd  that  the  death  of  the'  motber 
had  been  suggested  in  that  court  before  this 'bill  was  filed.  The  third 
is  directed  to  the  question  of  the  taxability  of  the  land  in  suit,  and 
oonsists  of  averments,  affirmative  and  negative,  to  the  effect  follow* 
ing: 

That  the  lands  were  taxable  because,  on  the  fourth  day  of  September,  1828, 
thej  were,  by  patent  by  Jamea  Monroe,  the  president  of  the  United  States. 
conveyed  to  said  Jean  Baptiste  Richardville  in  fee-simple,  with  full  and  un- 
limited powers  of  alienation,  pursuant  to  the  first  clause  of  the  third  article 
of  the  treaty  of  1818;  titat  from  tliat  time  until  his  death,  in  1841,  Richard- 
ville, as  the  individual  grantee  of  the  United  Stateg,  by  virtue  of  said  grant, 
by  treaty  and  patent,  held  and  occupied  the  land;  that  upon  his  death  his 
daugliter  and  devisee  caused  his  will,  under  which  site  derived  title, to  be  duly 
proved  before  the  probate  court  of  Allen  county,  Indiana,  and  in  tnm  her  will 
was  also  proI)ated  in  said  court,  and  afterwards,  to- wit,  October  19, 1854,  par^ 
tition  was  had  in  the  common  pleas  court  of  said  county,  in  an  actioA  duly 
brought  therein,  and  said  land  has  passed  by  will,  deeds,  and  decrees  of  court, 
all  under  and  pursuant  to  the  laws  of  Indiana,  to  its  present  owners,  against 
whom  the  del'endant  is  prosecuting  his  suit  in  the  superior  courts  of  said 
county.  "And  the  defendant  denies  that  liichardville,  or  any  of  his  devisees, 
grantees,  successors,  or  assigns,  ever  used  or  occupied  said  lands,  or  any  part 
thereof,  as  members  of  the  Miami  Nation  of  Indians,  or  that  thu  government 
has  ever  recognized  or  treated  with  any  of  said  heirs  or  devisees  of  said  Richard- 
ville as  members  of  said  Miami  Kation,  and  denies  that  there  is  now  any  such 
nation  or  tribe  recognized  by  the  United  States;  and  says  that  said  Richard- 
ville was  allowed  to  remain  in  the  state  of  Indiana  on  account  of  his  age  and 
infirmities,  and  that  from  that  time  to  his  death  no  relations,  otQcial  or  other- 
wise, were  maintained  or  kept  up  between  him  and  the  Miami  Nation,  anfl 
that  his  descendants,  including  the  complainant,  her  parents,  and  co-tenants, 
have  had  no  connection  with  that  nation,  nor  have  they  been  governed  by, 
nor  in  any  way  conformed  to,  the  laws,  usages,  and  customs  thereof;  but,  on 
tbecontrary.  have  mingled,  associated,  and  transacted  business  with  the  white 
citizens  of  the  state  as  with  each  other,  appealing  to  and  recognizing,  in  crim- 
inal as  well  as  in  civil  affairs,  tlie  jurisdiction  of  said  state  over  tlieir  persons 
and  property,  celebrating  their  marriages  in  conformity  with  the  laws  and 
usages  of  the  state;  that  the  male  descendants  of  Richardville  have,  when  of 
lawful  age,  all  voted  at  elections,  township,  county,  state,  and  national,  and 
have  always,  until  about  the  year  1860,  acquiesced  in  the  view  that  said  lands 
were  Uixable,  and  prior  to  that  time  paid  all  taxes  assessed  thereon." 

The  following  are  relevant  treaty  provisions : 

By  the  treaty  of  St.  Mary's,  signed  October  6,  1818,  the  Mianlis 
ceded  to  the  United  States  a  tract  of  land  near  Ft.  Wayne,  except- 
ing certain  portions  reserved  for  the  use  of  the  nation ;  and  by  tbe 
first  clause  of  the  third  article  of  the  treaty  the  "United  States  agree 
to  grant  by  patent,  in  fee-simple,  to  Jean  Baptiste  Biobardville,  prin- 
cipal chief  of  the  Miami  Nation  of  Indians, "  nine  sections,  inoiad- 
ing  the  three  aforesaid,  which  are  described  in  this  wise:  "Begin- 
ning aboot  twenty-five  rods  below  his  house,  on  the  St.  Mary's  river 
near  Ft.  Wayne;  thence  [westward]  at  right  angles  with  tbe  course 
of  the  river,  one  mile;  and  from  this  line  and  the  said  river,  up  the 
stream  thereof,  for  quantity."  And  by  the  same  article  the  "United 
States  also  agrees  to  grant  to  each  of  the  following  persons,  being 
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Miami  Indiana  by  birth,  and  theix  heirs,  the  trsots  of  land  herein  de- 
Boribed;"  and  here  follow  the  names  of  20  or  more  persons,  to  whom 
are  allotted  in  the  aggregate  4U  or  more  sections  of  land.  By  the 
fifth  article,  the  United  States  agrees  to  pay  to  the  Miami  Nation  a 
perpetual  annuity  of  |15,000,  to  build  for  them  "one  grist-mill  and 
one  saw-mill  at  such  proper  sites  as  the  chiefs  of  the  nation  may  se- 
lect, to  provide  and  support  one  blacksmith  and  one  gunsmith  for 
them,  to  fumiab  them  with  such  implements  of  agriculture  as  the 
proper  agent  may  think  necessary,  and  cause  to  be  delivered  annu- 
ally to  the  nation  one  hundred  and  sixty  bushels  of  salt."  By  the 
sixth  article,  the  lands  which  by  the  third  article  the  United  States 
agreed  to  grant,  except  the  tracts  to  be  granted  to  Jean  Baptiste 
Bichardville,  were  never  to  be  transferred  by  the  persons  named,  or 
their  heirs,  without  the  approbation  of  the  presidents  7  St.  at  Large, 
189. 

By  the  treaty  of  October  23,  1826,  (Id.  300,)  the  Miamis  made  a 
further  cession  of  territory  north  and  west  of  the  Wabash  and  Miami 
rivers  and  of  the  cession  of  1818,  excepting  certain  reservations. 
By  the  third  article  of  this  treaty  separate  tracts  of  land  are  to  be 
granted  to  persons  named  in  a  schedule,  including  John  B.  Bichard- 

!  ville,  to  whom  is  given  three  and  one-half  sections,  which  are  not  to 

be  conveyed  without  the  consent  of  the  president.    By  this  treaty 

,  the  United  States,  besides  other  obligations  similar  to  those  in  the 

j  former  treaty,  agrees  to  "cause  to  be  built  a  house,  not  exceeding  the 

value  of  six  hundred  dollars,"  for  each  of  nine  persons  named,  in- 
cluding Bichardville,  who  is  one  of  the  signers  of  the  treaty. 

I  The  next  treaty  of  any  significance  here  was  made  at  the  Forks  of 

the  Wabash,  October  23, 1834.  Id.  458.  By  the  fourth  article  it  is 
agreed  that  "a  patent  in  fee-simple  shall  be  issued  by  the  president 

j  to  John  B.  Bichardville,  principal  chief  of  the  Miami  tribe,  for  a  re- 

aerve  of  ten  sections  made  to  said  tribe  by  the  treaty  of  1826;"  and, 
by  the  third  article,  provision  is  made  for  a  grant  to  him  and  his 

j  heirs,  (he  being  described  here  also  as  principal  chief  of  the  tribe ;) 

'  and,  by  the  fourteenth  article,  patents  in  fee-simple  are  to  be  issued 

to  individuals  named,  for  lands  granted  to  them  by  the  treaties  of 
1818  and  1826.  Bichardville  does  not  appear  to  have  signed  this 
treaty  in  its  final  shape,  but  did  sign  the  original  draft,  and  the  sub- 

I  sequent  articles  of  agreement  for  its  modification  dated  July  31,  1837. 

By  the  treaty  of  November  6,  1838,  (Id.  569.)  the  nation  made  an- 
other cession,  from  which  a  reservation  was  made  "for  the  band  of 

i  Me-to-sin-ia,"  and  stipulations  were  entered  into  for  the  removal  of 

the  tribe  beyond  the  Mississippi  river;  but  by  the  fourteenth  article 

,  it  is  provided  that  "whereas,  John  B.  Bichardville,  the  principal  chief 

of  said  tribe,  is  very  old  and  infirm,  and  not  well  able  to  endnre  the 
fatigue  of  a  long  journey,  it  is  agreed  that  the  United  States  will  pay 
to  him  and  his  family  the  proportion  of  the  annuity  of  said  tribe 
which  their  number  shall  indicate  to  be  due  them*,  at  Ft.  Wayne, 
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whenever  the  said  tribe  shall  emigrate  to  the  country  to  be  assigned 
them  west  as  a  fnture  residence."  This  treaty  contains  other  pro- 
visions for  the  personal  benefit  of  Bicbardville,  and  other  mismbers 
of  the  tribe  named  in  a  schedule.  The  right  to  share  in  the  an- 
nuities agreed  to  be  paid  is  expressly  limited  to  members  of  the  tribe, 
and  such  other  persons  as  shall  have  been,  by  general  council,  adopted 
into  the  tribe.     This  treaty  also  is  signed  by  Bicbardville. 

By  the  treaty  of  November  28,  1840,  (Id.  582,)  the  Miami  tribe 
ceded  to  the  United  States  "the  residue  of  the  'Big  Beserve,'"  re- 
cited as  "being  all  of  their  remaining  lands  in  Indiana;"  and  in  con- 
sideration therefor  the  United  States,  besides  the  provisions  for  the 
benefit  of  the  tribe  and  other  individuals,  agreed  that  there  "be 
granted  and  reserved  to  John  B.  Bicbardville,  principal  chief,  seven 
sections  of  land  from  the  land  ceded  in  the  first  article  of  this  treaty, 
at  such  point  or  points  as  he  may  select,  (not  less  than  one  section 
at  any  point,)  to  be  conveyed  to  him  by  patent  from  the  United 
States;"  and  further  stipulated  that  there  be  paid  to  him  the  sum  of 
$25,000.  It  was  also  stipulated  that  the  United  States  should  con- 
vey to  Me-shin-gd-me-sia,  son  of  Me-to-sin-ia,  in  trust  for  his  band, 
the  tract  of  land  reserved  by  the  second  article  of  the  treaty  of  1838; 
and  that  the  same  provision,  made  in  favor  of  Bicbardville  and  fam- 
ily in  the  fourteenth  article  of  that  treaty,  be  granted  and  extended 
to  Me-shin-go-me-sia  and  his  brothers.  It  is  further  provided  that 
the  tribe  shall  remove  to  the  country  assigned  them  in  the  vest  within 
five  years  from  the  date  of  this  treaty,  and  that  nothing  in  this  treaty 
is  to  be  construed  as  impairing  former  treaty  stipulations  not  altered 
by  or  coming  within  the  purview  of  any  provision  of  this  treaty. 

By  the  treaty  of  June  5,  1854,  (10  St.  1099.)  the  United  States 
undertakes  to  hold  and  invest  for  the  Miami  Indians  of  Indiana  the 
sum  of  1381,000,  and  pay  them  annually  5  per  centum  interest 
thereon  for  25  years,  and  at  the  end  of  that  period  to  pay  them  the 
principal  sum:  "provided  that  no  persons  other  than  those  embraced 
in  the  corrected  list,  agreed  upon  by  the  Miamis  in  the  presence  of 
the  commissioner  of  Indian  afFairs  in  June,  1854,  comprising  three 
hundred  and  two  names  as  Miami  Indians  of  Indiana,  and  the  in- 
crease of  the  families  of  the  persons  embraced  in  said  corrected  list, 
shall  be  recipients  of  the  payments,  annuities,  commutation  moneys, 
and  interest  hereby  stipulated  to  be  paid  to  the  Miami  Indians  of  In- 
diana, unless  other  persons  shall  be  added  to  said  list  by  consent  of  the 
said  Miami  Indians  of  Indiana,  obtained  in  council,  according  to  the 
custom  of  the  Miami  tribe  of  Indians."  Throughout  this  treaty  the 
distinction  between  the  Miamis  in  the  west  and  the  Miamis  of  Indi- 
ana is  kept  clear,  and  the  tribal  relations  of  both  are  recognized  as 
still  existing,  and  as  expected  to  continue  for  at  least  a  quarter  of  a 
century  longer;  and,  in  accordance  with  this  treaty,  congress  has 
made  annual  appropriations  ait  of  which  the  interest  and  stipulated 
annuities  were  regularly  paid  nntil  1881,  when,  the  principal  sum 
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having  become  dae,  an  appropriation  was  made  for  its  payment  by 
the  act  of  March  3d,  wherein  provision  is  made  for  the  enumeration 
of  the  persons  entitled  to  receive  the  fand;  the  enumeration  to  be 
based  upon  "the  corrected  list"  agreed  upon  in  June,  1854,  and  re- 
ferred  to  in  the  treaty  of  that  year. 

By  the  preamble  to  the  first  constitution  of  Indiana,  framed  in  eom- 
pliance  with  the  enabling  act  of  congress,  approved  April  19,  1816, 
the  ordinance  of  1787  for  the  government  of  the  Northwest  Territory 
was  continued  in  force.  The  third  article  of  that  ordinance  has  this 
clause : 

"The  utmost  good  faith  shall  always  be  observed  towards  the  Indians. 
Their  lands  and  property  sliall  never  be  taken  from  them  without  their  con- 
sent; and  in  their  property  rights  and  liberty  they  shall  never  he  invaded  or 
disturbed,  unless  in  just  and  lawful  wars  authorized  by  congress;  but  laws 
founded  in  justice  and  humanity  shall  from  time  to  time  be  made,  for  pre- 
venting wrongs  being  done  them,  and  for  preserving  peace  and  friendship 
with  them." 

Since  1843,  if  not  from  an  earlier  date,  there  has  been  among  the 
statutes  of  this  state  the  provision  that  "all  lands  reserved  to  or  for 
any  individual,  by  any  treaty  between  the  United  States  and  any  In> 
dian  tribe  or  nation,  shall  be  liable  to  taxation  from  the  time  such 
treaty  shall  have  been  confirmed." 

Woods,  J.,  (after  making  the  foregoing  statemeAt.)  The  plea  fails 
to  show  that  the  state  court  acquired  jurisdiction  of  the  person  of  the 
complainant's  mother,  and  thereby  a  right  to  revive  the  action  against 
the  complainant.  There  is  therefore  no  conflict  of  jurisdiction  be- 
tween courts;  and,  in  the  other  respect  suggested,  there  is  no  lack  of 
jurisdiction  in  this  court,  because,  plainly,  the  case  presents  a  federal 
question;  namely,  the  question  embodied  in  the  third  proposition  of 
the  plea  now  to  be  considered. 

In  view  of  the  facts  recited,  resting,  as  they  do,  in  public  treaties 
and  acts  of  congress,  of  which  the  court  takes  knowledge,  and  not- 
withstanding the  not  very  explicit  denials  of  the  plea,  it  seems  clear 
that  the  complainant's  ancestors,  from  whom  she  derived  title  and 
possession  of  the  lands  in  dispute,  were  all  Indians  of  the  Miami 
tribe,  and  never  lost  their  character  as  such ;  but,  on  the  contrary, 
remained,  in  some  degree,  under  the  control  and  guardianship  of  the 
national  government.  They  have  lived  upon  the  land  secured  to 
them  by  the  treaties,  as  it  was  contemplated  and  stipulated  they 
should,  without  loss  of  the  right  to  share  in  the  common  benefits  be- 
stowed upon  or  belonging  to  the  tribe.  The  natural  consequence,  as 
the  country  became  settled,  was  that  they  should  live  among,  and- 
should  avail  themselves  to  some  extent  of  the  laws  and  customs  of, 
the  whites,  as  alleged  in  the  plea ;  but  it  by  no  means  follows  that 
they  have  lost  the  rights  incident  to  their  tribal  relation  and  char- 
acter.    The  decision  in  the  Ca$e  of  the  Kannas  Indiant,  5  Wall.  737» 
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aa  it  BmmB  to  me,  pats  this  at  rest;  and,  if  the  lands  in  snit  were 
subject  lawfully  to  the  asseBsmeuts  for  which  they  were  sold,  it  must 
be,  as  the  defendant  contends,  because  these  particular  lands,  besides 
having  been  patented  to  Bicbardville  in  fee-simple,  were  excepted 
from  the  restriction,  imposed  by  the  treaty  upon  other  private  grants, 
against  conveyance  without  the  approval  of  the  president.  Save  in 
this  particular,  I  see  no  ground  for  distinguishing  this  case  from  that 
of  the  Kansas  Indians,  unless,  indeed,  it  be  for  reasons  more  favor- 
able  to  the  complainant  here. 

It  is  claimed,  however,  that  the  distinction  suggested  is  made  and 
established  by  the  decision  in  the  case  of  Pennoeic  v.  Commissioners, 
etc.,  103  U.  S.  44.  That  case,  however,  does  not,  I  think,  go  so  far, 
nor  proceed  upon  ground  so  narrow.  On  the  contrary,  it  turns  upon 
the  interpretation  and  construction  of  different  articles  of  the  treaty 
then  considered ;  if,  indeed,  it  may  be  said  there  was  room  for  inter- 
pretation.  By  express  terms,  the  lands  allotted  or  assigned  under 
the.first  five  articles  of  that  treaty,  in  80-acre  lots,  to  individual  mem- 
bers of  the  tribe,  were  to  be  free  from  taxation,  levy,  sale,  or  forfeit- 
ure until  otherwise  provided  by  congress;  but  by  the  tenth  article, 
relating  exclusively  to  "mixed  and  half-breeds,"  or  women  of  the 
whole  blood,  who  had  intermarried  with  white  men,  tracts  of  320 
acres  were  assigned  to  each  person  taking  under  that  article;  and  it 
is  held  that  "these  parties,  by  accepting  the  grant  of  the  tenth  article, 
were  excluded  from  the  benefits,  and  freed  from  the  restrictions,  of 
the  other  articles,  except  as  they  were  repeated  in  it.*  In  the  tenth 
article  there  is  no  repetition  of  the  exemptions  from  taxation,  levy, 
etc.,  and  therefore,  quite  inevitably,  it  was  held  that  land  taken  under 
that  article  by  a  woman  of  the  whole  blood,  who  had  remained  with 
her  white  husband  upon  the  land,  though  still  keeping  up  relations 
with  her  tribe,  which  bad  removed  from  the  state,  was  subject  to  tax- 
ation by  the  state.  The  restriction  upon  conveyance,  found  in  the 
eighteenth  article  of  the  treaty,  was  held  not  to  apply  to  lands  as- 
signed under  the  tenth  article ;  and  this  fact,  with  others,  was  noted 
in  the  opinion  as  distinguishing  the  case  from  that  of  the  Kansas  In- 
dians, but  there  is  nothing  to  warrant  an  inference  that  the  court 
intended  to  imply — it  certainly  did  not  decide — that  land  owned  in 
fee-simple  by  an  Indian,  which  otherwise  would  be  exempt  from  tax- 
ation, will  be  deemed  subject  to  assessment  merely  because  it  is  free 
from  restriction  upon  the  power  of  alienation.  On  the  contrary, 
the  opinion  seems  rather  to  indicate,  in  its  conclusion,  that  the  right 
of  exemption  from  taxation  rests  on  the  fact  of  a  continued  tribal  or- 
ganization in  the  state,  which  the  United  States  has  recognized  by 
treating  with  the  persons  concerned  as  distinct  political  communi- 
ties; and,  this  being  so,  it  is  established  by  the  decision  in  respect 
to  the  Kansas  Indians  that  the  individual  members  of  a  tribe  may 
enjoy  the  same  immunity,  in  respect  to  lands  held  in  severalty,  as 
the  tribe,  in  respect  to  those  held  in  common,  though  the  individual 
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holdings  be  not  contiguous  to  the  tribal  lands  or  residence,  and 
though  the  owners  dwell  among  the  whites,  conforming  largely  to 
their  customs  and  laws,  to  the  corresponding  neglect  of  the  habits 
and  usages  of  their  own  people. 

There  seems  to  me  to  be  no  reason,  speaking  generally,  why  the 
unrestricted  right  to  alienate  should  make  Indian  lands  taxable  which 
otherwise  would  not  be;  and,  looking  at  the  faots  of  the  particular 
case  before  the  court,  I  think  it  would  be  quite  unreasonable,  if  not, 
indeed,  absurd,  to  give  to  that  fact  controlling  significance.  Bich- 
ardville  was  the  principal  chief  of  his  tribe,  entitled  to  distinction  as 
such,  and  in  every  treaty  made  during  his  life  this  fact  receives  sub- 
stantial and  conspicuous  recognition.  In  the  treaty  of  1818  an  es- 
pecial acknowledgment  of  bis  rank  was  given  by  excepting  the  lands 
which  were  to  be  patented  to  him  from  the  limitation  declared  in  re- 
spect to  the  lands  which  were  reserved  for  or  to  be  conveyed  to  other 
individual  Indians.  That  this  was  meant,  in  part,  as  a  personal 
concession  and  honor  to  Bichardville  as  principal  chief — quite  incon- 
sistent with  the  idea  that  thereby  the  lands  became  at  once  subject 
to  taxation  and  the  like  civilized  servitudes — was  so  evident  and  well 
understood  that,  if  any  suggestion  to  the  contrary  was  ever  made,  it 
was  not  acted  upon  during  Eicbardville's  life,  nor  for  more  than  a 
decade  after  his  death.  Conceded,  therefore,  as  I  think  it  must  be, 
that,  while  in  possession  of  the  principal  chief  of  the  tribe,  the  land 
was  exempt  from  assessment,  it  must  be  held  to  have  remained  so  in 
the  possession-of  his  devisees  and  descendants,  members  of  the  tribe, 
so  long  as  they  continued  to  hold,  and  were  recognized  by  the  United 
States  as  holding,  that  relation ;  and  this,  as  we  have  seen,  was  done 
until  after  the  sale  for  taxes  under  which  the  defendant  asserts  his 
claim.  Indeed,  without  proof  or  averment  to  the  contrary,  it  may  be 
presumed  that  upon  the  "corrected  list"  referred  to  in  the  treaty  of 
1854  appear  the  names  of  complainant's  ancestors  who  survived  that 
date ;  and  her  own  name,  if  not  of  the  original  number,  it  may  be 
supposed,  was  added  afterwards.  But  whether  this  was  so  or  not, 
and  whether  or  not  she  is  an  Indian,  or,  as  the  defendant  asserts,  is 
bound  by  the  status  of  her  father,  rather  than  that  of  her  mother, 
and  is  therefore  a  citizen  by  birth,  it  is  immaterial  to  inquire ;  be- 
cause, if  the  tax  levies  were  unlawful  as  against  the  mother,  the 
daughter  and  heir,  though  herself  a  citizen,  and  entitled  in  her  own 
right  to  no  immunity  from  taxation,  may  have  the  sale  annulled. 

It  is  to  be  observed  that  the  cases  decided  by  the  supreme  court 
had  reference  to  lands  in  the  state  of  Kansas,  and  were  therefore  in 
no  sense  affected  by,  and  throw  no  direct  light  upon,  the  proper 
application,  to  a  like  question,  of  the  ordinance  of  1787  in  territory 
where  it  has  force.  But  the  decisions  do  afford  some  aid  in  this 
direction,  because  in  respect  to  one  of  the  tribes  of  the  Kansas  In- 
dians there  was  a  treaty  stipulation  that  their  lands  should  not  be 
liable  to  "levy,  sale,  execution,  or  forfeiture;"  and  this  was  held  "to 
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prevent  a  levy  and  Bale  by  ofiGlcerB  of  the  state  for  taxes,  as  well  as  a 
levy  and  sale  under  judicial  proceediugs;"  reversing,  in  this  respect, 
the  decision  of  the  supreme  court  of  ELansas,  and  following,  or  rather 
applying,  the  rule  declared  by  Chief  Justice  Mabshall  in  Worcester 
v.  Georgia,  6  Pet.  581,  where  he  says: 

"The  language  used  in  treaties  with  the  Indians  should  never  be  construed 
to  their  prejudice.  If  words  be  made  use  of  wliich  are  susceptible  of  a  more 
extended  meaning  than  their  plain  import  as  connected  with  the  tenor  of  the 
treaty,  they  should  be  considered  as  used  only  In  the  latter  sense." 

By  the  same  rule  of  construotion,  the  words  of  the  ordinance,  "The 
utmost  good  faith  shall  always  be  observed  towards  the  Indians ;  their 
lands  and  property  shall  never  be  taken  from  them  without  their 
consent," — clearly  exclude  any  reasonable  pretense  of  right  in  the 
state  to  sell  or  forfeit  the  lands  of  Indians  for  non-payment  of  taxes. 
That  the  ordinance  has  this  force  was  distinctly  recognized  by  the 
supreme  court  of  Indiana  in  the  case  of  Me-shvig-go-me-aia  v.  State,  36 
Ind.  310,  wherein  it  was  held  that  the  lands  patented  to  Me-shing-go- 
me-sia  in  trust  for  the  band  of  Me-to-sin-ia,  in  conformity  with  the 
treaties  of  1838  and  1840,  supra,  were  not  taxable. 

Reference  has  been  made  by  the  defendant,  in  this  connection,  to 
the  declaration  found  in  Langford  v.  Monteith,  102  U.  8.  147,  to  the 
effect  that,  without  some  clause  or  language  to  the  contrary  in  a 
treaty  with  Indians  with  respect  to  a  reservation  within  the  exterior 
limits  of  a  territory,  (Idaho,)  "the  lands  held  by  them  are  a  part  of 
the  territory,  and  subject  to  its  jurisdiction,  $o  that  process  may  run 
there,  however  the  Indians  themselves  may  be  exempt  from  that  jn> 
risdiotion."  The  italicized  clause,  it  must  be  observed,  qualifies  the 
entire  proposition ;  and  so,  doubtless,  it  has  always  been  competent 
for  Indiana  to  send  its  officers,  with  process,  criminal  or  civil,  into 
the  reservations  and  lands  of  the  Miamis  within  its  borders,  whether 
held  by  the  tribe  or  by  individuals,  and,  possibly,  to  exercise  police 
powers  over  the  Indians  themselves  to  some  extent.  This  much,  it 
would  seem,  is  within  the  scope  of  the  loiSt  clause  of  the  third  article 
of  the  ordinance  of  1787,  already  quoted,  (see  Goodell  v.  Jackson,  20 
Johns.  715;  Utah  d  N.  lig.  Co.  v.  Fisher,  116  U.  8.  28 ;  8.  C.  6  Sup. 
Ct.  Rep.  246 ;)  but  quite  different,  and  by  no  means  necessarily  im- 
plied, would  he  the  right  to  levy  taxes,  or  to  impose  other  pecuniary 
burdens,  which  might  work  a  forfeiture  or  affect  substautially  the  In> 
dian  right  of  exclusive  and  free  enjoyment. 

Besides  the  decisions  referred  to,  the  defendant  has  cited,  in  sup- 
port of  his  positions,  the  following :  Pka-o-wah-ash-kum  v.  Sarin,  8 
Fed.  Rep.  740;  Lowry  v.  Weaver,  4  McLean,  82;  Suope  v.  Purdy,  1 
Dill.  349;  Hdgers  v,  Quinney,  51  Wis.  62;  S.  C.  8  N.  W.  Rep.  17; 
Quinney  v.  Stockhridge,  83  Wis.  505;  Commissioners,  etc.,  v.  Pennoek, 
18  Kan.  579,  and  earlier  cases  of  that  state;  Frederiekson  v.  Fowler, 
5  Blackf.  409;  State  v.  Commissioners,  etc.,  63  Ind.  497.  But,  in  so 
far  as  they  are  consistent  with  the  decisions  of  the  federal  supreme 
T.28F.no.9— 32 
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conrt,  these  oases  are  broadly  distinguishable  from  tbe  dae  ander 
consideration. 

For  instance,  the  decision  in  Hilgern  v.  Quinneg  is  placed  explio- 
itly  on  th&  ground  that  the  Indian  who  claimed  exemption  from  tax- 
ation  had  become,  and  had  been  recognized  as,  a  citizen  of  the  state 
by  both  the  state  and  federal  governments, — so  recognized  by  the  state 
in  the  very  statute  which  required  the  levying  of  tbe  disputed  taxes. 

In  Good^U  V.  Jackson,  supra,  at  -page  723,  Chancellor  Kent  says : 

"The  government  of  the  United  States  had,  in  the  earliest  and  purest  days 
of  the  republic,  watclied  witli  great  anxiety  over  the  property  of  the  Indiana 
intrusted  to  tlieir  care.  It  must  have  been  immaterial  from  what  source  the 
property  proceeded,  and  whether  it  was  owned  by  tribes  or  families  or  indi- 
viduals.  Jf  it  was  Indian  property  in  land,  it  had  a  right  to  protection  from 
us  as  against  our  own  people."  * 

And  much  clearer  and  stronger  is  the  proposition  when  applied  to 
this  case,  where  the  land  was  not  obtained  by  purchase,  had  never 
belonged  to  the  whites,  but  had  been  set  off  to  the  ohief  by  his  tribe 
as  his  own;  and,  though  afterwards  ceded  to  the  national  govern- 
ment,  it  was  done  by  a  treaty  which  bound  the  United  States  to  make 
reconveyance ;  so  that,  if  this  temporary  lodgment  of  the  naked  legal 
title  in  the  United  States  originated  in  any  other  design  and  consid- 
eration than  mere  formality  and  convenience,  it  would  seem  ration- 
ally to  have  been  for  the  purpose  of  pledging  the  good  faith  and  au- 
thority of  the  government  to  the  protection  of  the  grantee  and  his 
descendants  in  the  ownership  so  granted  and  confirmed.  If  it  had 
been  intended  that  the  Miamis  permitted  to  remain  in  Indiana  should, 
by  remaining,  become  citizens  and  subject  to  the  jurisdiction  of  the 
state,  that  intention  would  have  been  expressed  in  some  of  the  treaties, 
as  in  similar  oases  it  was  done  in  treaties  with  other  tribes. 

In  the  case  of  Elk  v.  Wilkins,  113  U.  S.  100,  S.  0. 6  Sup.  Gt.  Rep. 
41,  the  supreme  court  said: 

"Tlie  alien  and  dependent  condition  of  the  members  of  the  Indian  tribes 
could  not  be  put  off  at  their  own  will,  without  the  action  or  assent  of  the 
United  States.  They  were  never  deemed  citizens  of  tbe  United  States,  ex- 
cept under  explicit  provisiona'of  treaty  or  statute  to  that  effect,  either  declaim 
ing  a  certain  tribe,  or  such  members  of  it  as  chose  to  remain  behind  on  the 
removfil  of  the  tribe  westward,  to  be  citizens,  or  authorizing  individuals  of 
piirticular  tribes  to  become  citizens  on  application  to  a  court  of  the  United 
(States  for  naturalization,  and  satisfactory  proof  of  fitness  for  civilized  life; 
for  ccamples  of  which  see  treaties  in  1817  and  1835  with  the  Cherokees,  and 
in  1820,  1825,  1830.  with  the  Choctaws,  (7  St.  159.  213,  236.  335.  483.  488; 
Wilson  V.  Wall,  6  Wall.  83;  Opinion  <^  Atty.  Qen.  Taney,  2  Op.  Attva.  Gen. 
U.  S.  462:)  in  1855  with  tlie  Wyandotts,  (10  St.  1159;  Karrahoo  v.  Adams,  I 
Dill.  344,  346;  Gray  v.  Coffman,  3  Dill.  393;  Hicks  v.  Butriek,  3  Dill.  413;) 
in  1861,  and  in  March,  1866,  with  the  Pottawatomies,  (12  St.  1192;  14  St. 
763;)  in  1862  with  the  Ottawas  ( 12  St.  1287)  and  the  Kickapoos,  (13  St.  624;) 
and  acts  of  congress  of  March  3,  1839.  (chapter  83,  §  7.)  concerning  the 
Brotherton  Indians ;  and  of  March  3, 1843,  (chapter  101,  §  7.)  August  6, 1846. 
(chapter  85,)  iind  March  3,  1865,  (chapter  127,  5  4,)  concerning  the  Stock- 
bridge  Indians,  (5  St.  851 ,  647 ;  9  St.  55 ;  13  St.  5b^2.)    See,  also,  treaties  with 
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the  Stockbridge  Indians  In  1848  and  1856,  (9  St.  955;  11  St.  667;  7  Op.  Attya. 
Gen.  U.  8.  746.)" 

It  seems  clear  from  this  qaotation  that  if  the  male  descendants  of 
Biohardville  have  beea  voting,  thej  have  done  it  without  right ;  and,  in 
any  view,  their  acts  and  their  stattu  probably  can  have  little  or  no 
bearing  upon  the  rights  of  complainant  and  of  those  from  whom  she 
obtained  title. 

In  Given  v.  Wright,  117  U.  S.  648,  S.  C.  6  Sup.  Ct.  Bep.  907,  it  is 
held  that  a  long  aeqnieBcenoe  in  the  iibposition  of  taxes  may  raise  a 
presumption  of  a  surrender  of  the  privilege  of  exemption. 

Perhaps,  by  answer,  the  defendant  may  be  able  to  show  that,  at 
some  time  before  the  assessment  of  some  or  all  of  the  taxes  in  ques- 
tion, the  Indian  right  of  immunity  from  taxation  ceased.  The  plea, 
if  not  open  to  the  charge  of  duplicity  and  multifariousness,  I  am  con- 
vinced falls  short  of  showing  any  defense  to  the  bill,  and  is  therefore 
overruled. 

Justice  Hablan  has  expressed  bis  concurrence  in  the  following 
letter : 

"Winchester,  Va.,  August  14, 1886. 
-  "Dear  Judoe:  I  have  carefully  examined  your  opinion  In  the  Indian 
Case,  and  also  tlie  brief  of  counsel  for  the  defendant.  Upon  the  facts  stated, 
including  the  provisions  of  the  several  treaties  to  which  you  refer,  your  con- 
clusion seems  to  be  sound.  While  these  Indians,  according  to  the  plea,  have 
exercised  some  rights  that  belong  to  State  citizenship,  the  papers  sent  to  me 
do  not  show  that  the  United  States  had,  prior  to  the  tax  sales  in  question, 
surrendered  control  over  them  as  Fndiang,  and  as,  in  fact,  a  part  of  the  tribe- 
to  which  they  originally  belonged.  It  does  not  seem  to  have  been  the  object 
of  any  of  the  treaties  to  separate  them,  for  every  purpose,  from  their  tribe, 
and  abandon  them  to  the  absolute  control  of  the  state  in  which  they  were- 
permitted  to  remain.  On  the  contrary,  the  velations  between  them  and  the 
United  Suites,  at  the  time  of  the  tax  sales,  seem  to  have  been  such  that  the 
government  could  have  compelled  them  to  join  their  tribe  wherever  it  then 
was.  It  was  competent  for  the  United  States  to  retain  control  equally  over 
those  who  went  to  the  west,  and  those  who,  for  special  reasons,  were  per- 
mitted to  remain  in  Indiana. 

"It  seems  to  me  that  you  correctly  interpret  the  decisions  of  our  court,  and 
that  tliere  is  no  escape  from  the  conclusion  reached  by  you.  These  lands 
ouglit  now  to  be  subjected  to  taxation,  but  the  way  should  be  opened  by  leg- 
islation upon  the  part  of  congress. 

"The  answer,  as  you  suggest,  may  show  a  state  of  ftetsthat  will  Justify 
or  sustain  the  claim  of  taxability;  but,  upon  the  present  showing,  the  plea 
should  not  be  allowed.    •    •    * 

"Tours,  truly,  Johk  M.  Hablah. 

"To  Eon.  W.  A.  Woods." 
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SVABODA   V.  ChENBT. 

Damon  v.  Ghbnbt. 

(OirmU  Chwt,D.  Jiebratka.    August  37, 1886.) 

Spboipkj  Pebfobmauoe  —  Foi«™rruBB  or  Rbal-Estatb  Conteaot  —  Prompt 
Payment— PBOMisaoBT  Notes.. 

Where  it  wag  stipulated  in  a  contract  for  the  conTeyance  of  real  estate  that 
annual  payments  were  to  be  made  by  certain  promissory  notes  at  a  given 
time  and  place,  and,  in  casd  the  payment  was  not  made  punctually,  the  con- 
tract should  be  void,  and  all  rights  previously  acquired  cease,  held,  ia  an  ac- 
tion to  compel  the  specific  performance  of  the  contract,  that  where  one  of 
the  said  notes  wag  not  paid  on  the  exact  day  due,  it  would  not  work  a  for- 
feiture of  the  contract;  the  evidence  showing  that  the  maker  of  the  note  had 
previously  called  at  the  place  agreed  upon  for  the  purpose  of  paying,  but  had 
not  found  the  notes  there,  and  that  former  payment  of  other  notes  had  been 
accepted  a  few  days  after  they  became  due,  and  also  that  the  payee  retained 
possession  for  nearly  a  year  after  the  alleged  forfeitore  of  all  the  negotiable 
notes  given  for  future  payments. 

In  Equity. 

2\  Appelgate  d  Son,  for  complainant. 

J.  L.  Webster,  for  defendant. 

Breweb,  J.  This  is  an  action  by  plaintiff  to  compel  the  specific 
performance  of  a  contract  for  the  conveyance  of  real  estate.  The 
material  parts  of  the  contract  are  as  follows : 

"The  sum  agreed  upon  for  the  possession,  use,  occupancy,  and  control  of 
said  land  is  $73.00  yearly,  which  is  represented  and  included  in  the  notes 
executed  by  said  second  party,  described  herein,  and  also  the  whole  amount 
of  taxes  that  are  or  may  be  assessed  against  siiid  land.  The  purchase  price 
of  said  land  is  five  hundred  and  sixty  dollars,  of  which  payment  has  been 
made  of  one  hundred  dollars  at  the  execution  of  this  contract.  The  balance 
is  to  be  paid  without  notice  or  demand  therefor,  in  ten  annual  payments,  at 
times  specified  in  twenty  certain  promissory  notes  of  even  date  herewith, 
signed  by  Augusta  A.  iSIoKee.  payable  to  the  order  of  F.  O.  Cheney;  one  note 
being  for  forty-aix  dollars,  due  one  year  after  date;  one  note  being  for  forty- 
six  dollars,  due  two  years  after  date ;  one  note  being  for  forty-six  dollars,  due 
three  yenrs  after  date;  and  seven  other  notes  for  forty-six  dollars  each,  due 
in  four,  five,  six,  seven,  eight,  nine,  and  ten  years  after  date, — which  ten  are 
the  principal  notes;  the  oUier  ten  being  the  yearly  interest,  viz. :  first  note, 
927.60;  second  note,  824.84;  third  note,  $22.08;  fourth  note,  819.32;  fifth 
note,  $16.56;  sixth  note,  $13.80;  seventh  note,  $11.04;  eighth  note,  $8.28; 
ninth  note,  $5.62;  tenth  note,  $2.76, — due  consecutively  in  one,  two,  three, 
four,  five,  six,  seven,  eight,  nine, and  ten  years  after  date;  all  payable  at  the 
office  of  Bassell  &  Holmes,  Tecnmseb,  without  interest  before  due,  and  with 
ten  {>er  cent,  per  annum  after  maturity.  And  the  said  second  party,  in  con- 
sideration of  the  premises,  hereby  agrees  to  make  punctual  payment  of  the 
above  sums  of  principal  and  interest,  as  each  of  the  same  respectively  becomes 
due,  and  will  also  seasonably  and  regularly  pay  all  the  taxes  and  assessment^ 
against  said  land.  In  case  the  second  party,  her  legal  representatives  or  as- 
signs, shall  pay  the  several  sums  of  money  aforesaid,  punctually  and  at  times 
above  limited,  and  shall  strictly  perform  all  and  singular  the  agreements  and 
stipulations  aforesaid,  after  their  true  tenor  and  intent,  then  the  said  first 
party  covenant  and  agree  to  make  and.  execute  unto  the  said  second  party. 
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her  heirs  or  assigns,  upon  request  and  the  surrender  of  this  contract,  a  deed 
conveying  said  land  in  fee-simple,  with  the  ordinary  coven^ts  of  warranty; 
reserving  and  excepting  the  right  of  way  tliat  may  be  demanded  for  public 
use  fur  railways  or  common  roads.  And  it  is  hereby  agreed  and  covenanted 
by  the  parties  hereto  that  time  and  punstaality  are  material  and  essential 
ingredients  in  this  contract.  And  in  case  the  second  party  shall  fail  to  pay 
the  taxes,  or  if  the  land  shall  be  sold  for  taxes,  or  if  said  second  party  shall 
fail  to  naake  the  payments  of  money  for  principal  or  interest,  or  to  maJce  im- 
provements as  herein  agreed,  upon  the  terms  and  at  the  times  herein  limited, 
and  to  perform  and  complete  all  and  each  of  the  payments,  agreements,  and 
stipulations  herein  mentioned,  strictly  and  literally,  without  any  failure  or 
default,  then  this  contract,  so  far  as  it  may  bind  said  first  party,  shall  become 
null  and  void,  and  all  the  riglits  and  interests  hereby  created  or  then  existing 
in  favor  of  the  said  second  party  or  derived  from  her  shall  utterly  cease  and 
determine,  and  the  right  of  possession  and  all  equitable  and  legal  interests 
in  the  premises  hereby  contracted  shall  revert  to  and  revest  in  said  first  party 
without  any  declaration  of  forfeiture  or  any  act  of  re-entry  or  any  other  act 
of  said  party  to  be  performed,  and  without  any  right  of  said  second  party  of 
reclamation  or  compensation  for  moneys  paid  or  services  performed.  And 
in  case  of  the  forfeiture  or  annulling  of  this  contract,  the  said  second  party 
shall  still  be  bound  and  liable  to  pay  all  taxes  then  due  or  assessed  against 
said  land,  also  all  installments  of  principal  or  interest  that  may  then  be  due 
on  this  contract,  to  be  regarded  and  considered  as  rent  for  the  use  of  said  land. 
Also  no  fixture  or  improvements,  temporary  or  permanent,  shall  be  removed 
from  said  land.  And  the  said  first  party  shall  have  the  right,  immediately 
upon  failure  of  the  second  party  to  comply  with  the  stipulation  hei-ein,  to 
enter  upon  the  land  aforesaid,  and  talie  immediate  possession  thereof,  to- 
gether with  all  the  fixtures,  privileges,  and  appurtenances  thereon  or  in  any- 
wise thereunto  belonging  or  appertaining.  And  the  said  second  party  hereby 
covenants  and  agrees  to  surrender  unto  the  sud  first  party,  or  his  order,  or 
his  assigns,  the  said  land  and  appurtenances  witliout  delay  or  hinderance. 
And  no  court  shall  relieve  the  said  second  party  from  a  failure  to  comply 
strictly  and  literally  with  this  contract. 

"It  is  further  agreed  and  understood  that  whenever  one-half  of  tlie  pur- 
chase price  mentioned  shall  be  paid,  with  all  accrned  interest  and  taxes,  the 
said  first  party  shall  execute  the  deed  as  herein  contracted  for,  and  take  notes 
and  a  mortgage  for  the  remaining  payments,  which  shall  run  the  unexpired 
time  as  lierein  fixed.  Ko  modification  or  change  of  this  contract  can  be 
made  except  by  entry  hereon  in  writing,  signed  by  both  parties.  An  over- 
sight or  omission  of  the  first  party  to  take  notice  of  any  default  of  the  second 
party  shall  not  be  deemed  a  waiver  of  their  right  so  to  do  at  any  time,  and 
it  is  further  stipulated  that  no  assignment  of  the  preinises  or  of  this  contract 
shall  be  valid,  unless  with  tl>e  written  consent  of  said  first  party,  and  by  in- 
dorsement of  the  assignment  hereon.  Time  is  hereby  declared  by  the  p.i'rties 
hereto  to  be  the  essence  of  this  contract,  and  a  failure  on  the  part  of  the 
second  party  to  make  the  payments  mentioned,  to  do  and  perform  all  the 
covenants,  to  comply  with  all  the  agreements  herein  expressed  and  by  him 
agreed  to  be  performed  strictly  according  to  the  terms,  boundaries,  and  limits 
of  time  herein  mentioned,  or  either  or  any  of  them,  fully  and  completely, 
shall  immediately  work  a  forfeiture  of  all  the  rights  and  interests  and  claims 
of  the  said  party  of  the  second  part,  in  and  to  the  lands  herein  mentioned, 
and  every  part  thereof,  together  v'.th  all  the  crops  thereon.  And  in  case  of 
forfeiture,  the  said  second  party  binds  himself  and  representatives  to  give  up 
immediate  possession  of  all  said  tract  of  land,  whenever  a  demand  is  made 
therefor  by  the  said  party  of  the  first  part,  or  their  legal  representatives. 
And  upon  the  naa-performance  of  the  covenants  herein  mentioned,  or  a  fail- 
ure to  make  the  payments  as  herein  specified,  or  any  of  them,  at  the  tima 
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prouised,  all  the  riglits  and  privileges  provided  in  this  contract,  given  to  said 
second  party  the>  right  to  purchase  the  land  mentioned,  shall  immediately 
terminate,  and  hereafter  his  rights  thereunder  shall  be  the  rights  of  a  tenant, 
and  he  shall  hold  the  land  under  this  contract  as  a  lease,  and  he  shall  be 
liable  and  subject  as  a  tenant  under  the  statute  regulating  the  relations  be- 
tween landlord  and  tenant,  and  the  first  party  may  enforce  the  provisions  of 
this  contract,  and  also  recover  possession  of  the  land,  with  all  the  flxturps, 
privileges,  crops,  and  appurtenances  thereon,  as  if  the  same  was  held  by 
forcible  detainer." 

The  defense  is  that  by  its  terms  time  is  made  of  the  essence  of  the 
contract,  and  that  complainant  did  not  pay  or  offer  to  pay  on  the  very 
day  the  note  dae  in  1883  became  due.    The  facts  are  these : 

The  contract  was  made  on  August  24, 1880.  The  four  notes  for  principal  and 
interest  due  in  1881  and  1882  were  left  at  the  bank  of  Russell  &  Holmes,  the 
place  of  payment  named  in  them;  were  paid,  though  not  for  a  few  days  after 
they  became  due;  and  the  money  thus  paid  thereon  was  accepted  by  the  de- 
fendant without  objection  or  comment.  The  complainant  testifies  tiiat  about 
the  time  the  1883  notes  became  due  he  went  two  or  three  times  to  the  bank 
with  the  money  to  pay  them,  but  the  notes  were  not  there,  and  he  did  not  leave 
the  money  with  the  bank.  William  Merril,  a  clerk  of  defendant,  testifies 
that  he  came  from  Illinois  with  these  notes,  and  on  August  24th  called  at  the 
bank  for  the  money,  and  was  told  by  the  party  in  attendance  that  there  was 
no  money  there  with  which  to  pay  them,  and  thereupon  he  returned  the  notes 
to  the  defendant.  The  defendant  testifies  that  immediately  on  the  retnm  of 
these  notes,  and  on  the  twenty-seventh  day  of  August,  1883,  he  wrote  to  the 
complainant  notifying  him  that  by  reason  of  his  default  in  payment  the  con- 
tract of  sale  was  at  an  end,  and  that  he  held  the  purchase  notes  subject  to  com- 
plainant's order,  and  was  ready  to  return  them  wlienever  he  asked  for  them. 
The  complainant  testifies  that  he  never  received  any  such  letter.  On  June 
17,  1884,  defendant  wrote  a  letter  to  complainant  inclosing  the  16  unpaid 
purchase  notes.  In  it  he  uses  this  language:  "As  you  know,  the  contract 
of  sale  became  null  and  void,  was  terminated  and  ended,  by  your  failure  to 
comply  with  its  terms."  On  December  15, 1888,  the  complainant  deposited  in 
the  bank  the  money  for  the  notes  due  in  August,  1888,  notice  of  which  was 
immediately  given  to  the  defendant,  and  also  on  August  12,  1884,  he  made  a 
like  depositfor  the  1884  notes,  and  on  August  15, 1885,  for  the  1885  notes.  He 
also  paid  the  taxes  foi  1881, 1882,  1883,  and  1884.  He  has  made  about  9400 
worth  of  improvements  on  the  land,  a  part  though  not  a  large  part  of  which 
was  made  between  August,  1883,  and  June,  1884. 

Now,  as  I  said,  the  defendant  pleads  that  time  is  of  the  essence  of 
this  contract,  and  that  complainant  did  not  pay  or  offer  to  pay  the 
1883  notes  on  the  day  they  became  due,  whereby  he  lost  all  rights 
of  purchaset  His  counsel  have  filed  an  elaborate  brief,  citing  and 
quoting  from  many  authorities  to  show  that  courts  both  of  equity  and 
law  respect  and  enforce  those  stipulations  of  a  contract  malung  time 
a  matter  of  substance  equally  with  other  stipulations,  and  do  not 
disregard  or  ignore  them  because  of  their  severity  and  harshness. 
Courts  do  not  make  contracts  for  parties,  but  enforce  the  contracts 
as  they  make  them.  I  agree  with  this  as  a  statement  of  the  general 
rule  of  law,  and  I  bad  occasion  in  the  case  of  Railroad  Co.  v.  BrickUy, 
21  Kan.  275,  to  express  at  some  length  my  own  views,  as  well  as 
those  of  that  entire  court,  upon  this  question.     But  the  question  that 
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srisefl  in  this  as  in  most  oases  of  a  kindred  nature  is  wbefhef  the  de- 
fendant has  so  oondacted  himself  as  to  be  entitled  to  insist  on  the 
enforcement  of  such  a  stringent  stipnlation.  Sometimes  it  is  eqoi- 
table  to  enforce  these  stringent  provisions  as  to  time,  and  sometimes 
it  is  Tery  inequitable;  and  it  must  be  borne  in  mind  that  this  action 
is  pending  in  a  court  of  equity.  It  was  equitable  in  the  case  of  Rail- 
road Co.  T.  Bribklty,  supra,  and  in  many  of  tho/cases  cited  by  ooun- 
sel,  bat  it  vould  be  grossly  inequitable  in  the  case  at  bar.  The  de- 
fendant has  already  received  nearly  two-fifths  of  the  purchase  price 
of  the  land,  and  now,  without  offering  to  return  a  dollar,  seeks  to 
avoid  the  contract  of  sale,  and  recover  the  land,  nearly  doubled  in 
value  by  the  labor  and  money  of  the  complainant.  Four  cases,  in 
which  this  same  defendant  was  party  defendant,  and  in  which  was 
precisely  the  same  kind  of  contract,  and  a  similar  effort  on  the  part 
oS  the  defendant,  have  been  presented  to  the  supreme  court  of  this 
state,  and  in  each  of  them  by  that  able  oourt  the  plaintiff  was  ad- 
judged entitled  to  a  decree.  Wagner  y.  Cheney,  16  Neb.  202;  S.  G. 
20  N.  W.  Rep.  222;  Robinson  v.  Cheney,  17  Neb.  673;  S.  C.  24  N. 
W.  Bep.  878;  Paulman  v.  Cheney,  18  Neb.  392;  S.  0.  25  N.  W.  Kep. 
495;  Ballard  v.  Cheney,  26  N.  W.  Rep.  587. 

This  ease  and  another  between  Damon  and  the  same  defendant 
were  originally  commenced  in  the  state  court,  and  by  the  defendant 
removed  to  this.  And  counsel,  in  their  brief,  advise  me,  by  way  of 
apology  for  its  length  and  the  number  of  citations,  that  they  have 
several  more  cases  pending  in  this  court  in  which  a  similar  question 
is  presented  and  which  may  be  affected  by  this  decision.  Of  course 
these  facts  compel  a  careful  examination.  If  there  are  many  cases 
and  many  parties  to  be  affected,  it  is  speoially  important  that  the 
decision  be  in  harmony  with  law  and  justice.  And  when  a  party, 
after  repeated  adverse  decisions  in  the  state  tribunals,  removes  sub- 
sequent cases  to  the  federal  courts,  there  is  at  least  an  implied  asser- 
tion that  he,  a  non-resident,  has  not  received  a  due  consideration  of  hie 
claims  in  the  local  forum.  This  is  a  court  of  equity.  Equity  takes 
no  delight  in  a  forfeiture.  The  claim  of  defendant  is,  as  I  have  said, 
grossly  inequitable;  and  if,  in  removing  from  a  state  to  a  federal 
court,  be  supposes  he  has  come  to  a  tribunal  less  keenly  alive  to  the 
demands  of  equity  and  good  conscience,  he  is  greatly  mistaken. 

Where  a  contract  is  wholly  executory  there  is  little  inequity  in  re- 
fusing specific  perfoimance  to  him  who  has  either  forgotten  or  neg- 
-  lected  the  exact  hour.  By  his  own  laches  he  has  simply  lost  the  benefit 
of  a  good  bargain.  But  where  there  has  been,  as  in  this  case,  part 
performance,  and  a  forfeiture  of  all  that  has  been  paid  and  done  is  in- 
sisted upon,  a  court  of  equity  instinctively  turns  to  the  party  insist- 
ing upon  the  forfeiture,  and  inquires  whether  his  conduct  fails  in  the 
sUghtest  degree.  And  in  this  it  is  not  limited  to  the  mere  letter  of 
the  contract.  There  are  often  unwritten  obligations  which  if  disre- 
garded justify  a  refusal  of  the  claim  of  forfeiture.     And  the  moxe  in' 
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equitable  the  demand,  the  grosser  the  wrong  in  insisting  upon  a  for- 
feiture; the  more  closely  will  a  oourt  scrutinize  the  conduct,  and 
the  smaller  the  departure  from  written  or  unwritten  obligations  which 
will  be  deemed  safficiettt  to  justify  a  refusal  of  the  forfeiture.  Now, 
the  defendant  left  the  first  four  notes  with  the  bank,  and  accepted 
without  objection  or  comment  payment  made  a  few  days  lata.  Such 
conduct  would  naturally  lead  the  complainant  to  suppose  that  subse- 
quently the  bank  would  receive  the  notes,  it  being  named  as  the  place 
of  payment,  and  that  a  few  days'  delay  would  not  be  seized  upon  as 
the  basis  of  a  claim  of  forfeiture.  He  might  well  be  lured  into  the 
belief  that  he  was  dealing  with  an  honorable  man.  Payment  of  the 
premium  on  the  day  is  made  a  condition  of  keeping  insurance  poli- 
cies alive.  But  not  a  few  oases  have  arisen  in  which  the  courts 
have  held  that  a  habit  of  receiving  payments  a  few  days  thereafter, 
or  of  giving  notice  to  the  insured  in  ample  time,  was  suffieient  to  jus- 
tify a  refusal  to  enforce  a  forfeiture.  I  am  aware  thai  defendant 
claims  that  he  has  guarded  against  this  by  the  clause  he  had  put  in 
the  contract  that  a  failure  to  insist  upon  forfeiture  after  one  default 
should  not  prevent  him  from  like  insistence  upon  subsequent  default. 
Perhaps  this  is  technically  true ;  at  least  I  do  not  rest  my  judgment 
upon  this  alone,  and  yet  it  is  worthy  of  notice.  After  the  default 
had  occurred,  if  defendant  intended  to  insist  upon  a  forfeiture,  it  was 
his  imperative  duty  to  return  at  once  the  unpaid  purchase  notes  to 
complainant.  Yet  he  held  them  for  nearly  a  year.  These  were 
negotiable  promissory  notes,  not  yet  due.  Transferred  to  a  bona  fide 
holder,  they  became  obligations  which  the  maker  could  not  avoid  or 
defeat  by  evidence  that  the  contract  had  been  set  aside  even  by  mut- 
ual consent.  It  is  true,  as  counsel  for  defendant  claim  in  their 
brief,  that  nothing  is  said  in  the  contract  about  returning  the  unpaid 
notes,  and  it  is  true  that  defendant  testifies  that  he  wrote  to  com- 
plainant that  he  could  have  them  if  he  wanted.  But  the  obligation 
to  ask  was  not  upon  complainant ;  the  duty  to  return  was  upon  de- 
fendant. If  he  was  not  going  to  comply  with  his  contract  of  sale,  he 
had  no  right  to  retain  that  which  was  given  for  the  purchase.  He 
could  not  occupy  a  double  and  conflicting  attitude.  If  he  was  going 
to  be  no  longer  a  vendor,  he  must  place  the  complainant  beyond  ex- 
posure to  the  obligations  of  a  purchaser.  When  he  fails  to  do  this, 
and  before  return  of  the  notes  the  money  therefor  is  deposited  in  the 
place  named  for  their  payment,  he  has  waived  his  right  of  forfeiture. 
It  is  true  this  is  a  mere  technicality,  and  that  often  equity  will  con- 
sider that  as  done  which  ought  to  be  done  and  which  is  in  fact  done 
before  any  injury  has  resulted.  But  it  is  no  more  a  technicality 
than  that  which  defendant  is  insisting  upon,  and  it  is  a  technicality 
in  the  interests  of  equity  and  fair  dealing.  It  gives  to  the  defendant 
the  money  which  he  contracted  to  sell  his  land  for,  principal  and  in- 
terest, and  it  secures  to  complainant  the  land  which  he  has  partially 
paid  for  and  largely  improved. 
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I  hold,  therefore,  that  defendant  is  estopped  by  his  conduct  froiU 
insisting  upon  a  forfeiture,  and  that  complainant  is  entitled  to  a  de> 
eree  as  prayed  for. 

■    The  oase  of  Damon  t.  Same  Defendant  is  snbstantially  like  this, 
and  the  same  decree  trill  be  entered  in  it. 


Oregon  Rt.  Co.,  Limited,  v.  Oregon  By.  &  Nat.  Co.    (Four  Cases. 
Nos.  1,120,  1,148,  1,178,  1,179.) 

(Oireuil  Court,  D.  Oregon.    September  13, 1886.) 

1.   BURDBN  OF  PkOOF. 

The  complaint  stated  that  a  lease  was  executed  bv  the  officers  of  the  de- 
fendant corporation  in  pursnance  of  a  resolution  duly  passed  by  its  board  of 
directors.  The  answer  admitted  the  execution  of  the  lease  under  the  corpo- 
rate  seal,  but  alleged  that  the  meeting  at  which  the  resolution  was  passed  au- 
thorizing such  execution  was  held  without  a  Quorum.  The  reply  denied 
knowledge  or  information  concerning  the  want  of  a  quorum  sufficient  to  form 
a  belief.  Held,  that  the  burden  of  proof  ia  on  the  defendant. 
%  Ratification  of  Lbase. 

A  corporation,  lilte  a  natural  person,  may  ratify  any  act  which  it  can  per- 
form; and  the  entry  into  the  possession  of  n  lenaed  road  in  pursnance  of  a 
lease  executed  by  its  offlcerg  without  due  authority,  and  operating  the  same 
and  paying  the  rent  therefor,  as  reserved  in  said  lease,  is  ample  evidence  of 
the  ratiflcation  thereof. 

S.   ESTOPPBL— JUDOMBNT  BT  DEFAOT,T. 

A  judgment  for  want  of  an  answer  to  a  complaint  is  a  conclusive  determi- 
nation between  the  parties  to  the  action  of  every  matter  well  pleaded  therein, 
and  necessary  to  such  judgment. 
4  DiBTiNCT  Djbmands. 

A  claim  for  a  semi-annual  installment  of  rent,  arising  on  a  covenant  in  a 
lease  of  a  railway  for  96  years,  is  a  separate  and  distinct  demand  from  a  claim 
for  a  semi-annual  installment  of  money,  due  under  another  covenant  in  said 
lease,  and  appropriated  thereby  to  the  payment  of  the  expense  of  maintain- 
ing the  corporate  organization  of  the  lessor. 

Actions  to  Eecover  Installments  of  Expense  Money  and  Bents. 
Earl  C.  Bronaugh  and  John  W.  Whalley,  for  plaintiff. 
Charles  B.  Bellinger,  for  defendant. 

Deady,  J.  These  cases  were  before  this  court  on  April  16th,  on 
(1)  motions  to  strike  out  portions  of  the  answers;  (2)  demurrers  to 
so  much  of  the  answers  as  controverted  or  denied  the  corporate  exist- 
ence of  the  plaintiff,  and  its  right  to  have  and  exercise  the  powers  and 
privileges  claimed  by  it,  and  the  power  of  the  defendant  to  take  and 
have  a  lease  of  the  plaintiff's  road;  and  (3)  demurrers  to  the  second 
and  third  replies  to  the  special  defense  in  the  answers  of  the  illegality 
of  the  meeting  of  the  directors,  at  which  the  resolution  authorizing 
the  execution  of  the  lease  was  passed, — when  the  demurrers  to  the  re- 
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plies  were  overrnled,  and  the  motion  and  demnrrers  to  the  answers 
were  so  {nr  allowed  (27  Fed.  Bep.  277)  as  left  the  cases  for  trial  on 
the  issues  of  fact  arising  on  the  several  replies  to  the  special  defense : 
(1)  denying  uny  knowledge  or  information  thereof  sufficient  to  form  a 
belief;  (2)  a  ratification  of  the  lease  by  the  defendant;  and  (S)  two 
prior  adjudications  of  the  question  of  the  validity  and  binding  force 
and  effect  of  the  lease;  and  the  issues  made  by  the  replies  in  Nos. 
1,120  and  1,143  to  the  special  defense  of  a  recovery  in  a  former  ac- 
tion on  the  same  cause  of  action,  denying  the  same. 

On  May  17th  the  cases  were  heard  by  the  court  without  a  jury,  and 
submitted  for  decision. 

Briefly  stated,  the  first  special  defense  is  as  follows:  The  alleged 
lease  was  not  executed  by  the  authority  of  the  defendant's  board  of 
directors,  for  that,  at  and  before  the  date  thereof, — August  1, 1881, — 
said  board  consisted  of  eleven  persons,  four  of  whom  "assumed  to 
hold  a  special  meeting  of  said  board,"  whereat  the  resolution  author- 
izing the  execution  of  said  lease  was  passed;  that  thereafter  the  pres- 
ident of  the  defendant's  board  of  directors  signed  its  name  to  said 
lease,  and  the  assistant  secretary  thereof  affixed  its  corporate  seal 
thereto;  and  that  none  of  the  members  of  said  board  had  notice  of 
such  meeting,  which  was  not  a  regular  or  stated  one. 

It  is  not  alleged,  in  terms,  in  this  defense,  that  this  meeting  was 
illegal  or  unauthorized,  or  that  it  was  without  the  power  to  pass  the 
resolution  in  question.  But  on  the  argument  it  was  assumed  that 
such  was  the  case  without  question,  under  the  corporation  act  of  the 
state.  This  act  provides  (Laws  Or.  526,  537,  §§  9, 11)  that  the  pow- 
ers of  a  corporation  "are  exercised"  by  the  directors,  and  that  "the 
powers  vested  in  the  directors  may  be  exercised  by  a  majority  of 
them;  and  any  less  number  may  constitute  a  quornm  at  all  regular 
or  stated  meetings  authorized  by  the  by-laws  of  the  corporation,  in 
all  cases  when  either  the  directors  or  incorporators  shall  have  filed 
with  the  secretary  of  state  and  county  clerk  a  written  statement  des- 
ignating such  less  number  sufficient  to  form  a  quorum." 

The  facts  alleged  in  this  defense  are  controverted  by  the  denial  of 
the  plaintiff.  No  evidence  was  offered  on  the  matter  by  either  party» 
each  contending  that  the  burden  of  proof  is  on  the  other.  In  my 
judgment,  the  burden  of  proof  in  this  respect  is  on  the  defendant.  li 
affirms  a  particular  state  of  facts,  which,  if  true,  overcome  the  prima 
facie  case  made  by  the  admission  of  the  execution  of  the  writing  by 
its  president  and  secretary,  under  its  corporate  seal.  The  issue  is 
found  for  the  plaintiff. 

The  evidence  in  support  of  the  reply  of  ratification  is  full  and  con- 
vincing, and  leaves  no  room  for  doubt.  Among  other  things,  it  ap- 
pears that  on  October  8,  1881,  the  manager  of  the  defendant  issued 
and  circulated  the  following  printed  circular : 

"The  railroad  and  tixtures  of  the  Oregonian  Railway  Company,  Limited^ 
having  been  turned  over  to  tlie  Oregon  Uailway  &'  Xavigation  Company* 
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under  the  lease,  J.  M.  FiUmore,  superintendent,  and  officers  and  employes 
subordinate  to  him,  will  retain  their  present  positions  until  further  notice, 
and  report  to  the  undersigned.  G.  H.  Fbesoott,  Manager." 

On  Ootober  1,  1882,  the  president  of  the  defendant's  board  of  di> 
rectors  made  his  third  annual  report  to  the  stockholders  of  the  oor* 
poration  for  the  year  ending  Jane  30,  1882.  This  report  was  pnb- 
Ushed  in  pamphlet  form,  together  with  an  appendix,  signed  by  the 
vice-president  and  secretary  of  the  board,  and  generally  circulated 
among  the  stockholders;  and  on  October  1,  1883,  a  similar  report 
and  appendix  for  the  year  ending  June  30,  1883,  was  made,  pub- 
lished, and  circulated  in  like  manner.  In  both  these  reports  the 
mileage  operated  by  the  defendant  during  the  year  by  rail  and  water 
is  given,  and  the  road  of  the  plaintiff  is  mentioned  under  the  head  of 
"leased  lines."  In  the  accounts  given  of  the  receipts  and  disburse- 
ments of  the  defendant  in  the  appendices,  the  earnings  and  expenses 
of  this  road  are  stated,  and  the  rent  paid  for  the  same,  the  amount 
being  $112,760.40  in  1882,  and  $145,429.28  in  1883.  Annexed  to 
the  report  of  1883  is  a  map  of  the  defendant's  "system,  its  branches, 
and  allied  lines,"  on  which  the  plaintiff's  road  is  represented  in  blue, 
as  a  part  of  the  "Oregon  Railway  &  Navigation  Company's  lines." 

On  May  1,  1883,  at  a  regular  meeting  of  the  defendant's  board 
of  directors,  the  purchase  of  the  warehouses  on  the  line  of  the  plain- 
tiff's road,  from  the  Oregonian  Warehouse  Company,  was  authorized, 
and  the  leasing  of  the  same  to  James  Steele  &  Go.  provided  for. 

A  corporation,  like  a  natural  person,  may  ratify  any  act  of  its 
agent,  or  any  one  professing  to  act  by  its  authority,  which  it  has  the 
power  to  perform.  Eureka  Co.  v.  Bailey  Co.,  11  Wall.  491 ;  Gold 
Min.  Co.  v.  National  Bank,  96  U.  S.  644;  Witt  v.  Mayor,  5  Eob.  (N. 
Y.)  259;  Episcopal  C.  Soc.  v.  Episcopal  Church,  1  Pick.  376;  Pacijic 
BolUvg-miU  Co.  v.  Dayton,  S.  db  O.  B.  By.  Co.,  7  Sawy.  67;  8.  C.  5 
Fed.  Rep.  852. 

Batification  takes  place  when  one  person  adopts  a  contract  made 
for  him,  or  in  his  name,  which  is  not  binding  on  him  because  the  one 
who  made  it  was  not  duly  authorized  to  do  so.  Batification  is  a  ques- 
tion of  fact;  and,  in  the  great  majority  of  instances,  turns  on  the 
conduct  of  the  principal  in  relation  to  the  alleged  contract  or  the  sub- 
ject of  it,  from  which  his  purpose  and  intention  thereabout  may  be 
reasonably  inferred.  Story,  Ag.  §§  253-260.  And,  generally,  de- 
liberate and  repeated  acts  of  the  principal,  with  a  knowledge  of  the 
facts,  that  are  consistent  with  an  intention  to  adopt  the  contract,  or 
inconsistent  with  a  contrary  intention,  are  sufficient  evidence  of  rati- 
fication. 

In  this  case  any  one  of  the  several  acts  of  the  defendant  is  suffi- 
cient evidence  of  ratification.  In  the  two  years  next  succeeding  the 
lease  there  were  two  annual  meetings  of  the  stockholders,  at  each  of 
which  a  board  of  directors  was  elected,  to  whom  the  fact  and  results 
of  operating  this  road  as  a  leased  one  were  fully  reported,  without,  so 
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far  BB  appears,  a  question  or  objection  from  any  one.  Indeed,  no 
one  seems  to  have  thought  that  there  was  anything  that  needed  rati- 
fying ;  and,  on  the  whole  case,  it  does  not  even  now  appear  that  there 
was.  The  entry  into  possession  of  the  road,  and  the  payment  of  rent 
in  pursuance  of  the  terms  of  the  lease  by  the  directors,  who  are  the 
corporation,  is  of  itself  plenary  evidence  of  ratification  of  the  lease  by 
the  defendant.     This  issue  mast  be  found  for  the  plainti£f. 

The  facts  contained  in  the  other  two  replies  to  this  defense  are 
stated  fully  in  27  Fed.  Eep.  supra,  281,  282. 

The  records  of  the  prior  actions  have  been  introduced  in  evidence 
by  the  plaintiff;  and  I  think  they  sustain  the  conclusion  of  the  re- 
plies, that  the  defendant  is,  on  acooont  of  judgments  therein,  estopped 
to  allege  this  defense  in  this  action. 

The  judgment  set  up  in  the  first  of  these  replies  was  given  in  this 
court  in  an  action  between  these  parties  commenced  on  June  28, 
1884,  for  an  installment  of  rent  alleged  to  be  dne  under  the  lease  of 
May  15, 1884.  22  Fed.  Bep.  245.  In  the  amended  complaint  therein 
it  is  alleged  that  the  defendant  was  duly  authorized  by  its  "articles 
of  incorporation,  and  by  the  resolution  of  its  board  of  directors,"  to 
execute  said  lease.  In  the  third  amended  answer  the  defendant  de- 
nies "that  it  ever  bad  or  has  the  power  or  right  or  franchise  to  pur- 
chase or  lease  any  railroad  in  the  state  of  Oregon,"  and  denies  the 
demise  of  the  road  to  it  by  the  plaintiff;  but  admits  that  its  presi- 
dent and  assistant  secretary  signed  the  writing  in  question,  and  affixed 
thereto  its  corporate  seal;  and  alleges  that  neither  of  said  officers  had 
authority  to  execute  such  writing  on  behalf  of  the  defendant;  and 
that  the  state  of  Oregon  did  not  consent  to  such  or  any  lease  of  said 
road.  To  this  defense  the  plaintiff  demurred,  and  on  consideration 
thereof  the  court  gave  judgment  for  the  plaintiff.  If  the  plaintiff 
bad  gone  to  trial  on  this  defense,  evidence  might  have  been  given  on 
the  trial  on  the  question  of  whether  the  officers  of  the  defendant  were 
authorized  by  a  resolution  of  the  directors  to  execute  the  lease;  and  if 
it  appeared  that  the  question  was  submitted  to  the  jury,  the  finding  and 
judgment  would  be  conclusive  on  the  point  in  any  subsequent  action 
between  the  parties.  But  the  order  or  judgment  sustaining  the  de- 
murrer to  this  defense  determines  nothing  but  what  is  necessary 
thereto,  (Code  Civil  Proo.  Or.  §  726,)  namely,  that  under  the  statute, 
and  its  articles  of  incorporation,  the  defendant  had  power  to  take  the 
lease.  Add  to  this  the  admission  in  the  defense  that  the  lease  was  ex- 
ecuted by  the  president  and  secretary  of  the  corporation  under  its  corpo- 
rate seal,  and,  nothing  appearing  or  being  alleged  to  the  contrary,  pre- 
sumably it  was  lawfully  done  by  the  authority  of  the  directors.  Bank 
V.  Dandridge,  12  Wheat.  70 ;  McKeon  v.  Citizens'  Ry,  Co.,  42  Mo.  79. 
And  as  a  matter  of  fact  that  was  the  only  question  considered  by  the 
court.  This  defense,  that  the  resolution  was  not  passed  at  a  legal 
meeting,  bad  not  then  been  mooted.  Bat  the  final  judgment  in  the 
case  was  given  on  the  complaint  for  want  of  an.  answer  as  by  default. 
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By  thu  jndgment  every  fact  well  pleaded  in  the  complaint,  and  aeo- 
easary  to  sastain  it,  was  determined  according  to  the  statement  thereof 
in  the  complaint.  The  rule  ia  laid  down  in  Bigelow  on  Estoppel,  27, 
as  follows:  "Judgment  by  default,  like  judgment  on  contest,  is  con- 
clusive of  all  that  it  actually  professes  to  decide,  as  determined  from 
the  pleadings." 

In  the  case  in  question,  it  was  alleged  in  the  complaint  that  the 
officers  of  the  defendant  who  executed  this  lease  were  duly  authorized 
tf>  do  so  by  a  resolution  of  its  board  of  directors.  This  was  a  mate- 
rial  allegation,  and  an  element  of  the  plaintiff's  right  to  recover.  And 
I  think  it  is  not  open  to  further  controversy  between  these  parties,  and 
that  the  defendant  cannot  now  be  heard  to  gainsay  it.  I  do  not 
question  but  that  the  defendant  in  this  or  any  action  subsequent  to 
the  first  one  on  this  lease  may  controvert  this  allegation  by  matter 
in  confession  and  avoidance  thereof.  But,  in  my  judgment,  it  is  es- 
topped to  do  so  by  a  direct  denial,  or  any  averment  inconsistent  with 
the  fact  that  such  a  resolution  was  formally  passed  by  defendant's 
board  of  directors. 

The  judgment  set  up  in  the  third  reply  was  given  in  this  court  in 
an  action  commenced  on  June  25, 1885,  for  three  several  installments 
of  expense  money,  which  the  defendant,  in  and  by  said  lease,  cove- 
nanted to  pay  the  plaintiff,  in  addition  to  the  rental,  on  May  15  and 
November  11,  1884,  and  May  15,  1885,  for  the  purpose  of  enabling 
it  "to  keep  up  its  corporate  organization,  and  to  pay  its  officers  and 
office  expenses."  On  July  21st,  the  defendant  answered  the  com- 
plaint, alleging  that  on  March  18th  the  plaintiff  had  commenced  two 
actions,  and  on  June  11, 1885,  a  third  one,  for  the  three  semi-annual 
installments  of  rent  falling  due  under  said  lease  at  corresponding  pe- 
riods with  the  installments  of  expense  money  sued  for  in  the  action, 
and  that  said  actions  were  still  pending.  To  this  answer  there  was 
a  demurrer,  which,  being  overruled,  judgment  was  given  for  the  plain- 
tiff, for  the  sum  sued  for,  as  by  default.  23  Fed.  Bep.  232.  The 
only  question  determined  on  the  demurrer  is  that  the  pendency  of  the 
prior  actions  for  rent  was  not  a  bar  to  the  one  for  the  expense  money; 
but  the  final  judgment  for  want  of  an  answer  determined  whatever 
was  necessary  to  sustain  the  same,  including,  in  my  judgment,  the 
allegation  that  the  lease  was  executed  by  the  defendant's  president 
and  secretary  in  pursuance  of  a  resolution  duly  passed  by  its  board 
of  directors. 

The  case  of  Cromwell  v.  County  of  Sac,  94  TJ.  S.  351,  is  cited  by 
counsel  for  defendant  in  support  of  the  proposition  that  a  judgment 
by  default  is  only  an  admission  for  the  purposes  of  the  case,  and  is 
not  conclusive  of  any  matter  in  another  action  on  a  different  claim  or 
demand  between  the  same  parties.  The  point  decided  in  that  case 
bad  no  relation  to  a  judgment  by  default.  Briefly  it  was  this :  A 
party  is  not  estopped,  in  an  action  on  interest  coupons  attached  to 
bonds  issued  by  the  defendant  county,  to  prove,  if  necessary,  that  he 
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acquired  the  same  for  value  before  maturity,  because  in  a  former  ao- 
tion  against  said  county,  on  other  ooapons  attached  to  bonds  of  the 
■same  series,  he  failed  to  make  Bach  proof,  and  therefore  had  judg- 
ment against  him.  The  opinion  of  the  court,  by  Mr.  Justice  Fieu>, 
is  learned  and  instructive,  and  considers  the  doctrine  of  estoppel  by 
adjudication  in  various  phases,  and  at  some  length.  Bntthereaeoa 
of  this  particular  ruling  must  be  that  in  the  nature  of  things,  and  of 
the  case,  there  was  no  ground  for  presuming  or  inferring  that  the 
plaintiff  acquired  the  coupons  sued  on  in  each  action  at  the  same 
time  and  under  the  same  circumstances.  Bat  a  judgment  in  the 
first  action  that  the  bonds  were  absolutely  valid  or  invalid  would  have 
been  conclusive  in  any  subsequent  action  between  the  same  parties 
on  any  bond,  or  its  coupons  of  the  same  series  or  transaction.  Be- 
loit  V.  Morgan,  7  Wall.  619.  In  my  judgment,  the  issues  arising  on 
"these  two  replies  must  be  found  for  the  plaintiff. 

I  admit  the  questions  involved  are  not  free  from  difBculty,  and 
what  I  have  heretofore  characterized  as  the  "conglomerate"  style 
of  the  answer  has  not  made  them  any  less  so.  And  if  the  binding 
force  of  the  lease  was  not  so  clearly  established  by  the  evidence  on 
the  issue  of  ratification,  and  rested  on  the  force  and  effect  of  these 
adjudications  alone,  I  confess  I  would  give  judgment  for  the  plaintiff 
with  some  hesitation.  For  it  may  be  that  an  admission,  or  deter- 
mination, on  judgment  by  default,  that  the  lease  was  executed  in  pur- 
suance of  a  resolution  passed  at  a  meeting  of  the  defendant's  board 
of  directors,  ought  not,  and  does  not,  conclude  the  defendant  on  the 
question  of  whether  such  meeting  was  a  legal  one  generally,  and,  if 
fio,  whether  it  was  qualified,  under  the  circumstances,  to  pass  this 
particular  resolution ;  but  thinking  that  everything  requisite  to  the 
legality  of  the  meeting,  and  its  power  to  pass  the  resolution,  is  fairly 
implied  and  included  in  the  admission  or  determination  that  the  of- 
£cers  of  the  defendant  were  duly  authorized  to  execute  the  lease  by  a 
resolution  of  its  board  of  directors,  I  have  concluded  otherwise. 

In  the  second  special  defense  contained  in  the  answers  in  the  ao 
tions  numbered  1,120  and  1,143  it  is  alleged  that  on  July  29,  1885, 
in  an  action  then  pending  in  this  court  between  the  parties  hereto 
"for  the  same  cause  of  action  as  that  set  forth  in  the  complaint 
herein,"  judgment  was  duly  given  against  the  defendant  herein  for 
the  sum  of  $4,028.82,  with  costs  and  disbursements  amounting  to 
$27;  which  judgment  was,  in  August  following,  fully  satisfied  by  the 
defendant  herein.  In  the  reply  thereto  the  plaintiff  denies  that  in 
any  action  whatever  between  the  parties  hereto,  for  the  same  cause 
of  action,  any  judgment  was  given  against  the  defendant  for  $4,028.32, 
or  any  other  sum ;  and  denies  that  the  plaintiff  ever  commenced  any 
other  action  than  this  against  the  defendant  for  the  cause  of  action 
set  forth  in  the  complaint  herein.  The  evidence  shows  that  the  judg- 
ment mentioned  in  the  defense  is  the  one  given  in  the  action  already 
referred  to,  which  was  commenced  on  Jane  35,  1885,  to  recover  the 
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■several  installments  of  expense  money  falling  dne  nnder  the  lease  on 
May  16  and  November  11,  1884,  and  May  16,  18S5.  The  aotioa 
nambered  1,120  was  commenced  on  March  18,  1885,  for  an  install' 
ment  of  rent  falling  doe  on  November  11,  1884,  and  the  one  num- 
bered 1,143  on  Jane  11,  1885,  for  an  installment  of  rent  falling  due 
on  May  15, 1885. 

From  this  statement  it  appears,  in  short,  that  on  Jnly  29,  1885, 
irhen  the  judgment  was  obtained  in  the  action  for  the  instaUmeuts 
of  expense  money,  these  two  actions  for  installments  of  rent  were 
pending;  and  that  they  were  also  pending  when  the  former  action 
was  commenced.  If  the  action  in  which  the  judgment  was  given  was 
for  the  same  cause  of  action  as  that  on  which  the  pending  actions- 
are  brought,  such  jadgment  is  a  bar  thereto. 

In  Hughes  v.  Dundee  Mortgage  Truet  Investment  Co.,  26  Fed. 
Bep.  831,  this  court  held  that  a  claim  by  an  attorney  for  services  to 
a  loan  company,  as  its  regular'attorhey  during  a  period  of  years, 
constituted  bat  one  cause  of  action,  and  that  a  recovery  in  an  action 
for  part  of  the  claim  was  a  bar  to  an  action  for  the  remainder.  In 
the  course  of  the  opinion  of  the  court  (26  Fed.  Bep.  833)  it  was  said : 

"The  defense  is  not  an  estoppel,  but  a  bar,  founded  on  a  rule  of  public  pel- 
icy  as  just  and  expedient  as  the  statute  of  limitHtions.  This  rule  declares 
that  no  one  ought  to  be  twice  vexed  for  the  same  cause, — netno  debet  bis 
vexari  pro  eadem  causa.  It  assumes  that  it  is  better  that  a  plaintiff  whu 
wantonly  or  negligently  splits  a  claim  into  parts  for  the  purpose  of  suit 
should  lose  one  of  them,  than  that  the  adverse  party  should  be  needlessly 
harassed  by  litigating,  in  detail,  matters  that  could  and  should  have  been  de- 
termined la  one  action." 

Bat  it  is  not  always  easy  to  decide  whether  two  or  more  items  or 
claims  constitute  one  or  more  demands  or  causes  of  action;  and  the 
decisions  of  the  courts,  as  might  be  expected,  are  not  harmonious  on 
the  subject.  In  some  cases  the  courts  have  undertaken  to  prescribe 
a  test  of  indivisibility;  as  that  two  or  more  items  constitute  but  one 
demand,  if  the  same  evidence  is  applicable  in  whole  or  in  part  to  both, 
or  if  they  all  arise  out  of  one  contract  or  transaction.  Taylor  v. 
Castle,  42  Gal.  372;  Secor  v.  Sturgis,  16  N.  Y.  558.  But  these  tests 
have  not  been  found  satisfactory,  and  each  case  must  be  decided 
largely  on  its  own  circumstances.     Dulaney  v.  Payne,  101  111.  332. 

On  this  point  counsel  for  the  defendant  cites  Reformed  P.  D.  Church 
V.  Brown,  54  Barb.  191.  This  is  an  extreme  case,  and  the  ruling  in 
it  that  where  several  claims,  payable  at  difiFerent  times,  arise  out  of 
the  same  contract  or  transaction,  all  that  are  doe  must  be  included 
in  the  same  action,  and  a  recovery  in  an  action  on  any  one  will  bar 
a  recovery  in  a  sabsequont  action  on  the  others,  or  any  of  them,  has 
been  practically  reversed  in  the  court  of  appeals,  in  Perry  v.  Dicker* 
son,  85  N.  Y.  345 ;  in  which  it  was  held  that,  after  a  recovery  in  an  ac- 
tion for  a  wrongful  dismissal  of  the  plaintiff  from  the  defendant's  em. 
ploy,  the  plaintiff  might  still  maintain  an  action  to  recover  the  wages 
earned  by  him,  and  due  and  payable  before  such  wrongful  dismissal- 
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Id  Dvlaney  t.  Payne,  101  111.  325,  it  was  held  that  a  recovery  in 
an  action  on  a  stipulation  in  a  promissory  note  for  the  payment  of  in- 
terest on  the  principal  sum  therein  one  year  after  the  note  became 
dae,  was  not  a  bar  to  a  subseqaent  action  for  said  sum.  The  inter- 
est and  the  principal  were  considered  distinct  demands,  arising  on 
distinct  contracts,  and  constitating  distinct  causes  of  action,  which 
the  plaintiff  might  unite  in  one  action  or  not  at  his  pleasure. 

In  Sparhawk  v.  Wills,  6  Gray,  163,  it  was  held  on  a  bill  to  redeem 
certain  premises  mortgaged  to  secure  the  payment  of  a  promissory  note 
payable  "in  one  year,  with  interest  annually,"  that  the  principal  debt 
was  not  merged  in  a  judgment  obtained  for  one  year  of  such  interest, 
after  the  note  became  due.  And  in  Andover  Sav.  Bank  v.  Adamt,  1 
Allen  28,  it  was  held  that  a  judgment  for  installments  of  interest  on  a 
note,  after  the  same  became  due,  did  not  bar  a  subsequent  action  for 
the  principal. 

In  Merchants'  Ins.  Co.  v.  Algeo,  81  Pa.  St.  446,  it  was  held  that  a 
recovery  in  an  action  on  a  breach  of  a  covenant  in  a  written  instrument 
is  no  bar  to  recovery  in  another  action  on  the  same  instrument  for 
another  breach;  and  although  it  is  not  stated  in  the  report,  in  so 
many  words,  that  the  breach  sned  on  in  the  subseqaent  action  had 
occurred  before  judgment  was  obtained  in  the  first  one,  it  is  plainly 
so  implied  from  the  circumstances. 

In  Mcintosh  v.  Lown,  49  Barb.  550,  it  was  held  that  where  a  lease 
contained  several  distinct  covenants,  and,  during  the  term,  there  was 
a  breach  of  two  of  them, — namely,  to  keep  the  buildings  in  repair,  and 
to  build  125  rods  of  fence, — that  such  breaches  constituted  distinct 
causes  of  action,  and  a  recovery  in  an  action  on  one  of  them,  after 
the  expiration  of  the  lease,  was  no  bar  to  a  subs.equent  action  on  the 
other.  In  the  course  of  the  opinion  it  is  said  that  these  two  cove- 
nants "are  as  entirely  distinct  as  if  they  were  contained  in  separate 
written  contracts. " 

The  lease  in  this  case  is  a  voluminous  document,  with  many  dis- 
tinct stipulations  and  provisions.  The  first  clause  contains  the  grant 
of  the  road  to  the  defendant  for  the  term  of  96  years,  it  "yielding  and 
paying  therefor  during  the  said  term  the  yearly  rent  of  £28,000,"  to 
be  paid  in  equal  half-yearly  installments,  on  May  Id  and  November 
11  in  each  year,  in  advance.  By  clause  5  the  defendants  covenant 
to  pay  "the  yearly  rent  hereinbefore  reserved"  in  the  manner  speci- 
fied ;  and  by  clause  22  the  defendants  covenant  to  pay  the  plaintiff 
"every  year  during  the  term,  at  the  same  time  and  place  as  the  rental 
herein  specified,  the  sum  of  £600  sterling  money,  for  the  purpose  of 
enabling  the  lessors  to  keep  up  their  corporate  organization,  and  to 
pay  their  officers  and  office  expenses." 

In  my  judgment,  on  both  principle  and  authority,  the  rent  and  ex- 
pense money  provided  for  in  this  lease  are  distinct  demands  arising 
on  distinct  contracts ;  and  the  mere  fact  that  they  are  included  in  the 
same  instrument,  and  are  a  part  of  the  same  transaction,  and  made 
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payable  at  tbe  same  time  and  place,  does  not  make  them  otherwise. 
And,  primarily,  they  are  distinct  demands,  because  it  appears  to  have 
been  the  will  and  pleasure  of  the  parties  to  the  transaction  that  they 
should  be  so.  It  was  easy  enough  to  liave  added  the  £600  to  the 
£28,000,  and  make  it  air  rent,  and  payable  as  such;  but  the  parties 
who  arranged  the  lease,  for  reasons  best  known  to  themselves,  saw 
proper  to  provide  otherwise.  The  defendant  is,  or  was  at  the  date  of 
the  lease,  equally  interested  with  the  plaintiff  in  keeping  up  the  lat- 
ter's  corporate  organization,. and  thereby  maintaining  the  existence 
of  its  lessor.  Otherwise  the  plaintiff's  organization  might  lapse,  and 
tbe  road  be  taken  possession  of  by  the  mortgagees  or  the  state.  And 
it  is  not  difficult  to  imagine,  in  view  of  what  might  happen  in  this 
connection  during  a  period  of  96  years,  that  it  was  thought  best  to 
provide  in  the  lease  for  the  payment  of  a  specific  sum  for  this  very 
purpose,  so  that  the  defendant  might  compel  its  application  thereto 
for  its  own  protection. 

The  parties  to  this  transaction  have,  ex  industria,  distinguished 
these  payments  in  name  and  purpose,  and  the  law  is  not  so  arbitrary 
or  unjust  as  to  make  them  one  indivisible  demand,  and  compel  the 
plaintiff  to  sue  for  them  in  one  action.  For  the  convenience  of  the 
plaintiff,  the  law  will  allow  it  to  unite  a  claim  for  rent  and  expense 
money  in  one  action,  (Code  Civil  Proo.  §  91;)  but  the  parties,  for 
their  own  purposes  and  convenience,  made  them  distinct  demands, 
and  therefore  the  law  will  not  compel  it  to  so  nnite  them.  This  issue 
must  also  be  found  for  the  plaintiff. 

And  the  conclusion  of  law  from  the  premises  is  that  the  plaintiff 
is  entitled  to  recover  of  and  from  the  defendant  the  sum  demanded 
in  each  action,  namely,  in  No.  1,130,  $68,131,  with  legal  interest 
from  November  11,  1884;  in  No.  1,143,  $68,131,  with  interest  from 
May  15, 1885;  in  No.  1,178,  $68,131,  with  interest  from  November  11, 
1885 ;  and  in  No.  1,179,  $1,459.95,  with  interest  from  November  11, 
1885, — together  with  costs  and  disbursements. 

Evidence  was  also  introduced  on  the  trial  by  the  plaintiff  to  prove 
tbe  organization  and  corporate  existence  and  power  of  the  plaintiff. 
The  evidence  consists  of  the  depositions  of  Thomas  Thornton  and 
David  Ferguson,  of  Dundee,  Scotland, — the  former  being  a  solicitor 
in  that  country  of  33  years'  standing,  and  the  latter  an  accountant 
and  secretary  of  the  plaintiff  since  May  17, 1880 ;  and  John  Beid,  of 
Edinburgh,  a  Scottish  advocate,  and  the  registrar  of  joint-stock  com- 
panies in  Scotland,  under  the  British  statute,  tlie  "Companies'  Act  of 
1862,"  and  the  amendments  of  1867  and  1877,  and  the  exhibits 
thereto  annexed.  The  depositions  were  taken  under  a  commission 
of  this  court  dated  October  8,  1884,  in  the  action  numbered  1,035, 
and  then  pending  in  this  court  between  the  same  parties.  Code  Civil 
Froc.  §  819.  From  this  evidence  it  satisfactorily  appears  that  the 
plaintiff  was  duly  organized  under  said  companies'  act  on  April  30, 
1880,  with  power  to  construct,  own,  operate,  lease,  or  otherwise  dis- 
v.2SF.no.9— 33 
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pose  of,  the  road  in  qaestion ;  and  that  a  certificate  to  that  effect  was 
duly  made  and  issued  to  it  by  the  registrar  of  joint  stock  companies, 
Quder  said  act,  on  May  4, 1880.  Dundee  Mortgage  db  Trust  Investment 
Co.  V.  Cooper,  26  Fed.  Bep.  665.  But  I  am  not  advised  that  there 
is  any  issue  in  the  pleadings  on  this  point  since  the  allowance  of  the 
demurrers  to  the  answers.  However,  if  the  plaintiff's  counsel  think 
they  are  entitled  to  a  finding  in  this  matter,  they  can  have  it. 


BtTLLOCK  and  others  v.  Fnn.KT. 

(Cfireuit  Court,  y.  D.  Ohio.  W.  D.    June  Term,  1886.) 

1.  SAiiK— Action  fob  Pkicb— Defense— QuAurrrY — Cubtou. 

In  an  action  for  "three  car-loads  of  brewers'  rice."  where  it  does  not  ap- 
pear that  the  contracting  partios  agreed  as  to  the  quantity  to  make  a  car-load, 
the  CQstom  of  the  trade  will  fix  the  quantity. 
9.  Same — Average. 

Where  there  is  no  such  custom,  the  quantity  will  be  fixed  b7  the  capacl^ 
of  a  car  used  for  such  freight. 
8.  Custom  and  Usage— Mbaniug  of  Word  in  Contract. 

Where  it  does  not  appear  that  the  parties  to  a  contract  a^ed  upon  the 
meaning  of  a  particular  word  in  it,  the  custom  of  the  trade  will  determine  it. 

The  plaintiffs,  Bullock  &  Co.,  were  dealers  in  produce  in  the  city 
of  New  York,  and,  among  other  things,  were  selling  brewers'  rice ; 
and  the  defendant  was  the  owner  of  a  large  brewery  establishment 
in  the  city  of  Toledo,  Ohio,  and  was  using,  to  some  extent,  broken 
rice  in  the  manufacture  of  beer  and  ale. 

The  plaintiffs  claim  that  the  defendant,  in  Deoember,  1882,  pur- 
chased from  their  agent  ten  car-loads  of  rice,  at  the  price  of  three 
and  a  half  cents  per  pound,  to  be  delivered  to  the  defendant  at  To- 
ledo, Ohio,  as  wanted  by  the  defendant,  and  all  to  be  delivered  be- 
fore October,  1883.  The  plaintiffs  alleged  that  they  had  delivered 
to  the  defeudaut  seven  car-loads,  which  had  been  received  and  paid 
for  by  the  defendant  at  contract  price,  but  that  the  last  three  car- 
loads delivered  tOi  defendant  at  Toledo  were  refused  by  the  defend- 
ant, and  the  suit  was  brought  to  recover  the  contract  price  for  the 
three  car-loads. 

The  defendant  denies  that  he  had  made  any  contract  to  purchase 
10  car-loads  of  rice,  but  that  he  only  agreed  to  purchase  such  car- 
loads as  he  wanted,  and  had  paid  for  all  he  so  purchased  and  re- 
ceived. The  defendant  also  claimed  that,  if  he  had  agreed  for  10 
car-loads,  they  were  only  to  contain  12  tons  each,  and  he  had  received 
and  paid  for  more  than  10  car-loads  of  12  tons  each,  the  8  car-loads 
received  and  paid  for  containing  some  20  tons  each ;  and  was  not, 
ttherefore,  bound  to  receive  the  last  3  car-loads. 
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Doyle  d  Scott,  for  plaintiffs. 

Charles  Kent  and  Harvey  Scribner,  for  defendant. 

Welkbb,  J.,  {orally,  charging  jury.)  The  first  question  to  settle  by 
you  is,  was  there  a  contract  made  to  purchase  10  car-loads  of  rice, 
as  claimed  by  the  plaintiffs  ?  If  yoa  find  that  sach  a  contract  was 
made,  then  yon  will  ascertain  what  quantity  of  rice  was  to  constitute 
a  car-load,  in  contemplation  of  the  contract.  Usually,  men  who 
make  contracts  to  buy  and  sell  agree  on  what  they  are  baying  and 
selling.  Where  the  contract  provides  that  it  shall  be  "car-loads," 
some  rule  must  be  adopted  by  which  you  will  determine  what  the 
parties  meant  and  regarded  as  a  "car-load."  Contracts  must  be 
construed  with  reference  to  the  intention  and  understanding  of  the 
parties  at  the  time. 

I  direct  you  that  if  nothing  was  agreed  as  to  the  quantity  to  make 
a  "car-load,"  then  the  usual  and  established  custom  as  to  quantity 
in  that  business  and  trade,  at  the  time  and  place  of  the  contract, 
would  fix  the  quantity  meant  by  a  "oar-load"  between  the  parties; 
and,  if  no  such  usage  or  custom  is  shown,  then  what  a  car  of  usual 
capacity,  used  in  carrying  such  freight,  could  carry,  would  fix  the 
quantity  intended  by  the  parties.  In  ascertaining  what  was  meant 
and  understood  as  to  quantity,  you  must  consider  all  the  circum- 
stances connected  with  the  transaction  between  the  parties  disclosed 
in  the  evidence;  their  former  transactions  in  reference  to  the  pur- 
chase of  rice,  and  what  was  afterwards  done  by  them  in  the  receipt 
of  rice,  and  the  payment  therefor. 

If  there  was  a  recognized  custom  as  to  quantity  shipped  and  re- 
ceived, between  the  plaintiffs  and  defendant,  in  former  shipments  of 
car-loads,  this  may  show  the  intention  of  the  parties  as  to  quantity. 
If  the  parties  knew  of  a  custom  as  to  the  quantity  to  make  a  oar-load, 
then  the  law  implies,  in  the  absence  of  an  express  agreement,  that 
they  contracted  with  reference  to  such  custom.  The  testimony  of 
experts  in  the  shipping  business,  also  in  the  produce  and  brewery 
business,  admitted  in  evidence,  should  be  duly  considered  by  you. 

If  you  find  that  the  car-loads  intended  by  the  parties  were  to  be 
only  12  tons  each,  and  you  find  that  the  car-loads  as  received  and 
paid  for  by  the  defendant  made  a  quantity  in  the  aggregate  equal  to 
10  car-loads  of  12  tons,  then  the  plaintiffs  cannot  recover  for  the  3 
car-loads  sued  for,  as  the  defendant  had  reoeiyed  and  paid  for  all  the 
contract  required  him  to  receive. 

Verdict  for  the  plaintiffs. 
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Enowlton  and  Another  v.  Oliver  and  another. 
(Cireuit  Court,  JV.  D.  Ohio,  W.  D.     June  Term,  1886.) 

1.  Contract— CoNSTRtrcrroN—QKiTEnAL  Ruizes. 

A  contract  mnst  be  construed  as  a  whole.  Words  are  to  be  given  their 
usual  and  common  signification,  and  the  language  used  must  be  read  in  the 
light  of  surrounding  circumstances,  the  situation  of  the  parties,  and  the  ob- 
ject of  the  contract,  and  that  construction  given  which  most  nearly  conforms 
to  the  intention  of  the  parties. 

2.  EviDEJfCB — EXPKHT — It8   VALtTB. 

Expert  evidence  depends  for  its  value  upon  tne  knowledge  of  the  witness, 
and  his  experience  and  capacity,  as  well  as  upon  the  reasons  he  gives  for  his 
opinions. 
8.  SaiiB— ■Warrastt— CoNSTBUCTioN— PauticuIjAB  Phsabb. 

Where  milling  nfachinery  is  warranted  to  mal^e  flour  "to  satisfy  the  trade* 
of  the  party  to  whom  it  is  sold,  the  "trade"  meant  is  the  "trade"  in  and  around 
the  place  where  the  mill  is  situated. 
4  Damaqes— MsAsuBE  OF— Breach  of  Contract. 

Where  plaintiff  had  bought  and  manufactured  machinery  for  defendant, 
who  subsequently  rescinded  the  contract,  the  plaintiff's  measure  of  damages 
was  held  to  be  the  loss  in  the  valne  of  the  machinery  actually  manufactured 
below  the  contract  price,  the  loss  of  the  profit  on  the  sale  of  machinery  pur- 
chased by  him  for  the  purpose  of  filling  the  contract,  and  the  profits  to  be 
realized  from  the  work  to  be  performed  in  settinff  up  the  machinery. 

The  plaintiffs  were  manufaotorerB  of  mill  machinery,  and  also  en- 
gaged in  furnishing  other  machinery  than  their  manofactore,  and 
patting  up  mills,  located  at  Fort  Wayne,  Indiana.  The  defendants, 
living  in  Van  Wert  coanty,  Ohio,  being  desiroas  to  erect  and  pnt 
into  operation  a  mill  at  Venedotia,  in  that  coanty,  entered  into  a 
written  contract  by  which  the  plaintiffs  sold  to,  and  the  defendants 
agreed  to  purchase,  certain  mill  machinery  described  in  the  contract, 
and  which  the  plaintiffs  agreed  to  pat  up  in  a  mill-house  to  be  erected 
by  the  defendants;  and  fully  complete  and  put  in  operation  a  com- 
plete mill,  by  a  time  named,  and  for  the  price  stated  in  the  contract 
of  $6,000,  to  be  paid  as  therein  stipulated. 

The  written  contract  contained  the  following  clause : 

"This  mil],  when  completed  and  ready  for  operation,  is  guarantied  by  the 
party  of  the  first  part  [the  plaintiffs]  to  have  a  capacity  of  from  ten  to  twelve 
bushels  of  wheat  per  nour,  and  malce  a  grade  of  flour  equal  to  the  straight 
flour  made  at  the  Delphos  mills,  and  satisfy  the  trade  of  the  second  party, 
fthe  defendants.]" 

Under  the  contract  the  plaintiffs  proceeded  to  manufacture  the 
machinery  they  were  to  make,  and  made  contracts  to  purchase  the 
part  thereof  they  did  not  manufacture;  and  by  the  sixteenth  of 
May,  1884,  had,  as  they  claimed,  all  the  machinery  ready  to  deliver 
according  to  the  contract,  and  were  ready  to  put  the  same  in  the 
mill-house,  as  required  by  the  contract.  The  defendants  went  on 
and  erected  the  mill  building  required  to  hold  the  machinery,  but, 
before  the  machinery  was  delivered,  they  notified  the  plaintiffs  that 
they  would  not  receive  the  machinery,  or  allow  them  to  complete 
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the  mill';  claiming^  that  thej  h&d  ascertained  that  the  machinery  so 
purchased  voald  not  comply  with  the  guaranty  contained  in  the 
contract  as  to  the  character  of  flour  to  be  produced  thereby,  and  re- 
fused to  comply  with  said  agreement. 

.  This  suit  JB  brought  for  a  breach  of  this  contract,  and  the  plain- 
tiffs allege  that  they  had  and  were  ready  to  comply  in  all  respects 
vith  their  agreement,  and  asked  judgment  for  their  damages  for  snob 
breach.  The  defendants  deny  ancb  compliance  with  the  agreement, 
and  allege  that  the  ntacbuoery  was  not  such  as  was  provided  for  in 
the  said  guaranty ;  and  also  claim  damages,  occasioned  by  plaintiffs'- 
breacb  of  contract  in  not  furnishing  them  sucb  machinery,  by  the 
erection  of  their  mill-hoiise,  and  by  procuring  ground  upon  wbieb  to 
locate,  claiming  great  losses  upon  the  value  thereof. 
J.  K.  Hamilton  and  Haruey  Scribner,  for  plaintiffs, 
R.  H.  Cochran  and  C.  T.  Watt,  for  defendants. 

Wbueeb,  J.,  (orally,  charging  jury,)  Three  things  are  provided  for 
in  this  guaranty:  (1)  The  capacity  of  tbe  mill  to  be  10  to  12  bush- 
els per  honr;  (2)  that  the  mill  would- make  a  grade  of  flour  equal  to 
the  straight  flour  made  at  tbe  Delphos  mills;  (3)  that  the  flour  it 
would  make  wonld  satisfy  tbe  trade  of  tbe  defendants. 

There  is  no  contention  as  to  the  first,  but  the  controversy  is  as  to 
tbe  last  two  items  of  the  guaranty. 

Tbe  defendants  might  refuse  to  take  the  machinery  before  its  dof 
livery,  and  before  it  was  placed  in  tbe  mill  building,  if  the  machinery 
was  not  such  as  was  provided  for  in  the  contract  and  guaranty.  They 
were  not  required  to  allow  the  machinery  to  be  put  up. in  tbe  mill,  and 
rely  on  the  guaranty  afterwards,  if  it  did  not  comply  with  tbe  guar^ 
anty.  Tbe  plaintiffs  must  show  that  they  have  complied  with  their 
contract,  or  that  they  were  ready  and  wilUng  to  do  so,  and  were  pre- 
vented by  the  defendants,  to  entitle  them  to  recover  for  tbe  breach  of 
the  contract,  as  claimed  in  this  case. 

Your  finding  in  this  case  will  necessarily  depend  upon  tbe  construe-: 
tion  given  to  the  words  used,  "Delphos  Mills,"  being  the  standard  of 
the  grade  of  flour  it  was  to  make.  This  is  important,  for  the  reason 
that  there  were  two  mills  at  Delphos  at  tbe  time,  and  it  is  claimed, 
that  one  made  a  better  grade  of  flour  than  the  otber.  A  contract 
must  be  construed  as  a  whole;  and  to  ascertain,  as  far  as  possible, 
tbe  intent  and  understanding  of  tbe  parties  to  it,  at  the  time  it  was 
made.  Words  are  to  be  given  their  usual  and  common  signification, — 
tbe  sense  in  which  they  are  commonly  used.  Tbe  language  used 
must  be  understood  in  its  plain  and  ordinary  sense,  as  read  in  the 
light  of  tbe  surrounding  circumstances,  the  situation  of  the  parties, 
and  tbe  objects  of  the  contract  or  guaranty,  and  that  construction 
given  which  most  nearly  conforms  to  the  intentions  of  the  parties. 

In  the  light  of  these  rules  of  construction,  you  will  carefully  exam- 
ine all  the  evidence,  and  ascertain  what  was  intended  by  the  parties 
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in  the  ase  of  the  term  "Delpbos  Mills."  The  plait\tiffs  claim  it  meant 
the  old  mill,  called  "Delphos  Mills,"  and  the  defendants  insist  it 
meant  all  the  mills  at  Delphos,  including  the  one  called  the  "Eagle 
Mills." 

Having  settled  the  construotion  of  the  gaarantj  in  that  respect, 
yon  will  next  find,  from  the  evidence,  whether  sach  machinery  was 
being  furnished  by  the  plaintiffs  as  wonld  make  the  grade  of  flonr 
provided  for  in  the  guaranty.  A  large  part  of  the  evidence  npon 
this  question  consists  of  the  opinion  of  experts  in  the  milling  and  ma- 
chinery business.  This  class  of  evidence  is  proper  to  be  carefoUy 
considered.  The  value  of  it  greatly  depends  upon  the  knowledge  of 
the  witness,  and  his  experience  and  capacity,  as  well  as  reasons  given 
for  opinions  expressed. 

As  to  the  third  item  of  the  guaranty,  that  the  flour  should  "satisfy 
the  trade  of  the  defendants."  This  mill  was  to  be  erected  at  the  vil- 
lage of  Yenedotia.  The  trade  in  flour  there,  and  the  surrounding 
country  in  which  it  would  be  sold,  would  constitute  the  standard  of 
this  part  of  the  guaranty.  It  would  mean  that  the  character  of  the 
flour  should  be  such  as  would,'*fairly  and  reasonably,  enable  the  de- 
fendants to  compete  with  other  mills  whose  flour  might  be  sold  or 
used  in  that  part  of  the  country. 

If  you  find  that  the  plaintiffs  complied  with  their  contract,  and  the 
machinery  was  such  as  would  comply  with  the  guaranty,  then  yon 
will  return  a  verdict  for  the  plaintiffs,  and  assess  such  damages  as 
they  may  have  sustained  by  reason  of  defendants'  failure  to  comply 
with  the  contract.  There  are  several  elements  to  be  considered  in 
this  assessment,  consisting  of  loss  in  the  value  of  the  machinery  act- 
nally  manufactured  below  the  contract  price,  loss  of  the  profit  on  the 
sale  of  machines  purchased  by  them  for  the  purpose  of  completing 
the  contract,  and  the  profits  to  be  realized  from  the  work  to  be  per- 
formed in  setting  up  the  machinery. 

If  you  find  for  the  defendants,  on  their  counter-claims,  yon  will 
assess  to  them  snch  damages  as  they  may  have  sustained ;  and  the 
measure  of  such  damages  wonld  be  the  decrease  in  the  value  of  their 
mill-house,  and  the  lot  thereon,  by  reason  of  the  failure  to  complete 
lihe  mill  for  them  as  provided  for  in  the  contract. 

Verdict  for  the  plaintiffs. 
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Gabnahan  and  others  v.  Bailbt. 

(OirouA  Gowrt,  N.  D.  Ohio,  W.  D.    June  Term.  188&) 

1.  Salk— Validitt— When  thb  Peopertt  Passes, 

The  title  to  personal  property  yests  in  the  vendee  when  he  obtains,  with- 
out fraud,  unconditional  possession  of  it. 
8,  Same — FKAnDuiiBanc  Iktent., 

When  personal  property  is  purchased  on  credit  with  the  intent,  then  eziit- 
ing,  not  to  pay  for  it,  the  title  does  not  pass  to  the  vendee. 
8.  Same— Ihbolvehoy  of  Bhtek. 

A  purchase  of  goods  on  credit,  by  a  merchant  who  knows  himself  t  >  be  in- 
solvent, but  who  has  reasonable  expectations  of  being  able  to  pay,  is  not 
fraudulent,  notwithstanding  that  the  fact  of  the  insolvency  is  not  known  or 
disclosed  to  the  vendor. 
4.  Same— PoRCHAflE  fboh  Insolvehx  Butkk — Repx-eviii. 

An  innocent  purchaser  for  value,  of  such  goods,  takes  title  to  them  as 
against  the  original  vendor. 

The  plaintiffs  were  wholesale  dealers  in  boots  and  shoes  in  the  city 
of  Fort  Wayne,  Indiana.  One  Amos  Bodgers  was  a  retail  dealer  in 
boots  and  shoes  at  the  town  of  Paulding,  Ohio,  and  had  been,  since 
1882,  purchasing  goods  from  the  plaintiffs  as  he  wanted  them  to  sell, 
and  on  a  credit  of  four  months;  and  in  the  month  of  January,  1884, 
ordered,  through  the  commercial  agent  of  the  plaintiffs,  a  bill  of  goods 
amounting  to  some  $800.  At  that  time  Bodgers  was  indebted  to  the 
plaintiffs  on  such  purchase  of  goods  before  then  sold  him.  This  bill 
of  goods  was  sold  Bodgers  on  a  credit  of  four  months  from  the  first 
of  April  then  following.  The  goods  were  not,  immediately  after  the 
order,  sent  by  the  plaintiffs  to  Bodgers.  Some  time  after  the  order 
was  made,  Bodgers,  by  postal-card,  directed  the  plaintiffs  to  send  to 
him  part  of  the  goods  ordered, — such  as  would  be  salable  before  the 
spring  season  opened.  Thereupon  the  plaintiffs,  about  the  last  of 
January  or  first  of  February,  sent  him  the  whole  amount  of  goods 
ordered,  and  forwarded  to  him  bill  of  the  same.  The  goods  were  re- 
ceived, and  put  up  in  the  store  of  Bodgers  for  sale.  Bodgers  made 
no  representation  as  to  his  financial  condition,  nor  did  the  plaintiffs 
make  any  inquiry  of  him,  or  any  one  else,  as  to  bis  ability  to  pay  for 
the  goods.  About  the  ninth  day  of  February,  Bodgers  sold  his  whole 
stock  of  goods,  including  the  goods  thus  sent  him  by  the  plaintiffs,  to 
the  defendant,  Bailey,  for  the  sum  of  $1,900,  which  was  paid  by  him  to 
Bodgers,  iand  the  whole  stock  of  goods  taken  into  possession  of  Bailey, 
who  continued  the  business  in  the  same  store-room;  Bodgers,  after 
an  absence  of  some  10  days,  going  into  the  store,  and  helping  Bailey 
to  attend  to  the  business  there.  On  the  eleventh  day  of  February, 
1884,  the  plaintiffs  obtained  a  writ  of  replevin  against  Bailey,  and 
took  possession  of  the  goods  so  sent  to  Bodgers,  claiming  them  to  be 
their  property,  in  the  court  of  common  pleas  of  Paulding  county,  and 
which  suit  was  removed  to  the  circuit  court  of  the  United  States  for 
this  circnit  and  division.    The  case  was  tried  to  a  jury. 
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Newbegin  d  Kingtley,  for  plaintiffs. 
Othorn  d  Smith,  for  defendant. 

Welker,  J.,  (orally,  charging  jury.)  As  a  general  rule,  the  prop- 
erty in  goods  passes  to  the  purchaser  when  he  obtains,  without  fraud, 
■unoonditional  possession  of  the  goods  sold  by  the  seller;  but  to  this 
there  is  this  exception:  If  the  property  was  purchased  with  the 
intent  not  to  pay  for  it,  the  property  does  not  pass  to  the  purchaser. 
That  a  contract  for  the  purchase  of  goods  on  credit,  made  with  in- 
tent on  the  part  of  the  purchaser  not  to  pay  for  them,  is  fraudulent; 
and,  if  the  purchaser  has  no  reasonable  expectation  of  being  able  to 
.pay,  it  is  equivalent  to  an  intention  not  to  pay.  But  where  the  pur- 
chaser intends  to  pay,  and  has  reasonable  expectations  of  being  able 
to  do  so,  the  contract  is  not  fraudulent,  although  the  purchaser  knows 
himself  to  be  insolvent,  and  does  not  disclose  it  to  the  vendor,  who  is 
ignorant  of  the  fact.  The  intent  not  to  pay  in  this  case  must  be 
shown  to  exist  at  the  time  the  goods  in  dispute  were  ordered,  or  at  the 
time  the  goods  were  ordered  to  be  forwarded,  and  received  by  Bodg- 
ers.  If  the  intent  not  to  pay  was  conceived  and  formed  by  Bodgers 
after  he  had  obtained  possession  of  the  goods,  and  commenced  the 
sale  thereof,  and  not  before,  such  afterwards  formed  intent  would 
not  authorize  the  plaintiffs  to  repudiate  the  sale,  and  retake  the 
goods. 

This  intent  to  defraud  may  be  shown  by  facts  and  circumstances. 
To  establish  this  intent,  the  relations  of  the  parties,  and  their  deal- 
ings ;  what  took  place  before  and  after  the  sale ;  the  conditions  and 
circumstances  surrounding  the  parties  at  the  time, — must  be  cen>' 
«idered. 

The  defendant,  Bailey,  at  the  time  this  suit  was  brought,  was  in 
possession  of  the  goods  in  dispute,  under  a  sale  before  that  time  made 
to  him  by  Bodgers.  If  the  defendant  was  an  innocent  purchaser  of 
the  goods  from  Bodgers,  who  had  possession  of  them  when  sold  to 
him,  he  would  be  protected  in  such  possession  against  the  plaintiffs' 
claim  of  title  thereto.     Was  the  defendant  such  innocent  purchaser? 

If  the  defendant  knew,  at  the  time  of  the  sale  to  him  by  Bodgers, 
that  Bodgers  had  purchased  the  goods  in  dispute  from  the  plaintiffs, 
on  credit,  and  then  owed  for  them;  and  that  Bodgers  had  purchased 
4he  goods  with  the  intent  not  to  pay  for  them;  or  had  information  ot 
such  facts  and  circumstances  as  would  lead  a  reasonably  prudent  man 
to  believe  that  such  purchase  had  been  so  made  with  such  intention 
not  to  pay  for  them, — be  would  not  be  an  innocent  purchaser.  But 
if  he  did  not  have  this  knowledge  or  information  at  the  time  he  pur- 
vbased  the  goods  then  in  the  possession  of  Bodgers,  he  would  be  an 
innocent  purchaser,  and  the  plaintiffs  cannot  recover  the  goods  from 
■him  in  this  action.  Bo,  if  the  sale  by  Bodgers  to  him  was  without 
consideration,  and  a  mere  sham  to  aid  Bodgers  to  carry  out  his  in- 


Digitized  by 


Google 


BEMJty  V.  SOWMSS.  521' 

tention  to  defraud  the  plaintifis  out  of  the  ^oods,  he  would  not  be  suoh 
innocent  purchaser. 

Verdict  for  the  plaintiffs. 


Henrt  v.  Sowles. 

(IHtfriet  Court,  D,  Vermont.    September  1,  1886.) 

Tbotbr  and  Oontersiok — PLBADwa — DBBCKiPTioir  OF  Propbrtt— Arrkst  of 

JUDOUBKT. 

In  an  action  of  trover,  upon  a  motion  in  arrest  of  judgment,  the  same  strict- 
ness is  not  required  in  the  description  of  the  property  as  upon  a  demurrer  to 
the  declaration. 

At  Law. 

Kittredge  Haekine,  U.  S.  Atty.,  for  plaintiff. 

OUbert  A.  Davis  and  Edward  A.  Sowles,  for  defendant. 

Whbeleb,  J.  This  is  an  action  of  trover  for  "three  thousand  dol- 
lars, in  United  States  treasury  and  national  bank  notes  of  various 
denominations  and  value,  issued  by  virtue,  and  tinder  authority,  of 
the  laws  of  the  United  States."  Now,  after  verdict  for  the  plaintiff, 
(ante,  481,)  the  defendant  moves  in  arrest  of  judgment  for  insuffi- 
ciency of  the  declaration  in  this  description  of  the  property.  In  det- 
inue and  replevin  the  description  of  the  property  must  be  sufficient 
to  direct  the  officer  in  taking  it,  because  the  property  itself  is  gener- 
ally recoverable  in  such  actions ;  but  in  trover  the  description  may 
be  less  certain,  because  only  damages  are  recoverable.  Buller,  Nisi 
Prius,  32 ;  Taylor  v.  Wells,  2  Wms.  Saund.  74,  note  2.  And  a  less 
degree  of  strictness  in  this  respect  is  required  on  motion  in  arrest 
after  verdict  than  on  demurrer.  Bac.  Abr,  "Trover,"  F;  Talbott  v. 
Spear,  Willes,  70.  Trover  will  lie  for  a  bond,  bill,  or  note,  without 
describing  it  particularly.  Buller,  Nisi  Prius,  37 ;  Bac.  Abr.  "Trover," 
F. ;  Bank  v.  Neileon,- 15  N.  J.  Law,  387.  Trover  for  a  parcel  of  dia- 
monds is  good.  White  v.  Graham,  2  Str.  827.  A  stack  of  hay,  and  a 
library  of  books,  which  are  an  integer,  have  been  held  good  for  de- 
scription. BottomUy  v.  Harrison,  2  Str.  809.  And  70  onnoes  of  cloves, 
mace,  and  nutmegs,  without  showing  the  number  of  ounces  of  each, 
has  been  held  good.  Hartfort  v.  Jones,  1  Ld.  Baym.  588.  This  may 
be  intended  to  have  been  a  parcel  of  bank  and  treasury  notes,  amount- 
ing to  $8,000,  which,  upon  these  authorities,  is  amply  good  after  ver- 
diet. 

The  plaintiff  moves  for  a  close-jail  certificate,  under  section  1502, 
Bev.  Laws  Vt.,  which  provides  for  such  a  certificate  when  the  court 
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adjudges  that  the  cause  of  action  arose  from  the  willful  and  malicious 
act  or  neglect  of  the  defendant,  aud  that  he  ought  to  be  confined  in 
close  jail.  The  plaintiff  attached  this  money  on  mesne  process,  as 
United  States  marshal,  and  the  defendant  receipted  it,  and  let  it  go 
back  into  the  possession  of  the  defendant  in  the  attachment.  This 
is  what  he  was  expected  to  do.  There  was  no  willful  invasion  of  the 
rights  of  the  plaintiff,  or  wanton  destruction  of  his  property.  The 
defendant  was  then  of  good  responsibility,  and  the  plaintiff  was  will- 
ing to  take  his  obligation,  and  give  up  the  money.  It  was  not  ex- 
pected that  the  money  would  be  kept  for  the  plaintiff,  to  answer  the 
judgment.  Had  that  been  the  intention,  he  would  probably  have  kept 
it  himself.  There  was  nothing  willful  or  malicious  in  the  conduct  of 
the  defendant,  and  there  is  no  just  ground  to  say  that  for  it  he  ought 
to  be  confined  in  close  jail.  This  accords  with  the  opinion  of  the  high* 
est  court  of  the  state.  Soule  y,  Austin,  35  Yt.  515. 
Motion  in  arrest  overruled.     Motion  for  certificate  denied. 


United  States  t>.  Brbout  and  another. 
{DUtrict  Oourt.  N.  D.  Ohio.  W.  D.    Jane  Tenn,  1886.) 

1.  Obbceitb  Publications  and  Prints — 8bndino  Pafeb  thkouoh  Matl — Ir- 
DicTMENT— Proof— Rev.  St.  U.  8.  §  8803. 

To  authorize  a  conviction  under  an  indictment  for  sending  obscene  or  in- 
decent matter  through  the  mails.  (Kev.  Bt.  §  3893,)  it  must  be  proven  be- 
yond a  reasonable  doubt — Vintj.'h&i  the  defendants  or  their  agents  deposited, 
or  caused  to  be  deposited,  the  paper  containing  the  objectionable  matter  in 
the  post-office  for  mailing;  aecojid,  that  the  defendants  knew  that  the  paper 
contained  the  objectionable  matter;  and,  Uiird,  that  the  publication  was  ob- 
scene, lewd,  lascivious,  or  indecent.^ 

0.  Same— What  ib  Obscene. 

The  test  which  determines  the  obscenity  or  indecency  of  a  publication  ie 
the  tendency  of  the  matter  to  deprave  and  corrupt  the  morals  of  those  whose 
minds  are  open  to  such  influences,  and  into  whose  bands  such  a  publication 
may  fall. 

8.  Bame— Rev.  St.  U.  8.  §  3893.  has  to  do  with  Use  ov  Maim  Oni,t. 

The  statute  in  question  (Rev.  St.  §  3893)  is  directed  against  the  use  of  the 
mails  as  an  instrument  for  the  circulation  of  obscene  matter.  It  does  not  pro- 
hibit its  publication,  nor  docs  it  enter  into  the  motives  of  the  circulators,  or 
the  truth  or  falsity  of  the  matter. 

4.  Same— Defendant— Competent  Witness. 

The  defendant  in  such  a  prosecution  is  a  competent  witness,  and  bis  testi- 
timony  is  to  be  received  on  the  same  basis,  and  under  the  same  rules,  as  that 
of  any  other  witness. 

5.  Cbiminai.  Law — JorNX  Defendants- Separate  Acquittal  or  Conviction. 

Where  two  defendants  are  indicted  and  tried  together,  one  mar  be  acquitted 
and  the  other  convicted.  Each  one  can  be  hold  responsible  only  for  hu  own 
acts  and  knowledge,  and  not  that  of  the  other. 

Indictment  under  Rev.  St.  §  3898. 

>  Bee  note  at  end  of  case. 
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R.  8.  Shieldi,  U.  S.  Atty.,  and  E.  H.  Cochrane,  for  the  United 
States. 
J.  R,  Tyler  and  E.  S.  Dodd,  for  defendants. 

Welkbr,  J.,  (eharping  jury.)  The  defendants  are  indicted  nnder 
section  3893  of  the  Revised  Statntes,  which  provides  that  "every  ob> 
scene,  lewd,  or  lasoivions  book,  pamphlet,  picture,  paper,  writing, 
print,  or  other  publication,  of  an  indecent  character,  »  «  *  t^ta 
hereby  declared  to  be  non-mailable  matter,  and  shall  not  be  conveyed 
in  the  mails,  nor  delivered  from  any  post-office,  nor  by  any  letter- 
carrier;  and  any  person  who  shall  knowingly  deposit,  or  cause  to  be 
deposited,  for  mailing  or  delivery,  anything  declared  by  this  section  to 
be  noD-mailable,  *  •  *  shallbefoundgnilty  of  a  misdemeanor," 
and  punished  as  therein  stated. 

This  indictment  contains  two  counts :  The  first  one  charges  that 
the  defendants  did,  on  the  seventeenth  January,  1886,  unlawfully  and 
knowingly  deposit,  and  cause  to  be  deposited,  for  mailing  and  delivery, 
in  the  mail  of  the  United  States,  in  the  post-office  of  the  city  of  Toledo, 
a  certain  obscene,  lewd,  and  lascivious  paper,  called  the  Sunday 
Democrat,  and  directed  to  £.  F.  Willey ;  contain..ng  therein  the  ob- 
scene,  lewd,  and  lascivious  words,  figures,  and  illustrations  following; 
and  setting  out  a  copy  of  the  article  therein  published.  The  second 
count  charges  a  like  violation  of  the  statute,  but  calls  the  publication 
a  certain  publication  of  an  indecent  character.  ' 

The  defendants  have  entered  a  plea  of  not  guilty, — a  general  denial 
of  the  allegations  of  the  indictment.  You  are  to  start  on  this  investi- 
gation of  these  charges  with  the  humane  presumptions  of  the  law  that 
the  defendants  are  innocent  of  the  charges  alleged  against  them,  and 
to  require  the  government  to  establish,  beyond  a  fair  and  reasonable 
doubt,  everything  necessary  to  constitute  the  offense,  and  to  establish 
the  guilt  of  the  defendants. 

Three  things  must  be  established  by  the  government  to  authorize 
a  conviction  of  the  defendants :  First,  that  the  paper  containing  the 
objectionable  matter  was  deposited  by  them,  or  that  tbey  caused  it  to 
be  deposited,  at  Toledo,  in  the  post-office,  for  mailing ;  eeeond,  that  the 
defendants  knew  that  the  paper  contained  the  matter  described ;  and, 
third,  that  the  publication  was  obscene,  lewd,  lascivious,  or  indecent. 
The  failure  to  make  out  either  one  will  entitle  the  defendants  to  an  ac- 
quittal. 

It  must  be  shown  to  your  satisfaction,  and  beyond  a  reasonable 
donbt,  that  the  paper  containing  the  matter  set  out  in  the  indictment 
was  deposited,  directly  or  indirectly,  by  the  defendants,  in  the  post- 
office  at  Toledo,  for  mailing  or  delivery,  as  charged.  If  it  was  de- 
posited by  their  agent  for  that  purpose,  or  some  person  acting  di- 
rectly nnder  their  orders,  it  would  be  the  same  as  if  done  by  them- 
selves. If  it  was  deposited  by  a  person  not  their  agent,  and  not 
acting  nnder  their  orders  or  authority,  then  the  defendants  would  not 
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be  gnilty  of  the  offense.  It  \rill,  then,  be  iniportant  for  yoa  to  exam- 
ine carefully  the  evidenoe  on  this  point,  and  ascertain  who  did  deposit 
the  paper  described  in  the  indictment;  anddr  whose  direction  and 
authority  he  was  acting  when  he  did  it;  what  relation  the  defend- 
ants sustained  to  the  printing  company  who  employed  them;  what 
was  the  scope  of  their  duties  respectively;  who  constituted  the  com- 
pany; the  relation  the  person  who  in  fact  did  deposit  the  paper 
had  to  the  corporation,  or  to  the  defendants;  and  all  the  circum- 
stances disclosed  in  the  evidence ;  and  from  all  this  determine. 

If  yon  are  satisfied  by  the  proof,  beyond  such  fair  and  reasonable 
doubt,  that  the  defendants  did  so  deposit  the  paper,  or  cause  the  same 
to  be  so  deposited,  then,  to  authorize  a  conviction  of  the  defendants, 
it  must  be  shown  that  they  knew  at  the  time  that  the  paper  contained 
the  article  or  objectionable  matter  set  out  in  the  indictment.  This 
knowledge  is  essential  to  constitute  the  offense.  If -they  did  not  know 
that  the  matter  described  was  in  the  paper,  then  the  offense  is  not 
made  out,  and  they  are  entitled  to  an  acquittal.  This  knowledge 
may  be  shown  by  direct  or  circumstantial  evidence.  To  determine 
this  knowledge,  yoa  will  also  consider  all  the  evidenoe  and  the  cir- 
cumstances shown  in  the  proof.  All  reasonable  doubts  on  this  point 
must  be  solved  by  you  in  favor  of  the  defendants. 

Next,  was  the  publication  obscene,  lewd,  lascivious,  or  indecent  ? 
Words  used  in  the  statute  are  to  be  understood  in  their  usual  and 
common  signification.  The  dictionary  defines  these  words  as  follows : 
"Obscene :  Expressing  or  presenting  to  the  mind  or  view  something 
which  delicacy,  purity,  and  decency  forbid  to  be  expressed."  "Lewd : 
Given  to  the  unlawful  indulgence  of  lust;  eager  for  sexual  indulgence." 
"Lascivious :  Loose ;  wanton ;  lewd ;  lustful ;  tending  to  produce  vo- 
luptuous or  lewd  emotions."  "Indecent:  Not  decent;  unfit  to  be 
seen  or  heard." 

There  is  a  test  which  has  often  been  applied  and  approved  of  by  the 
courts,  in  this  class  of  cases,  to  determine  whether  the  publication  is 
obscene  or  indecent  within  the  meaning  of  the  statute  before  referred 
-to.  It  is  whether  the  tendency  of  the  matter  is  to  deprave  and  cor- 
rupt the  morals  of  those  whose  minds  are  open  to  such  influences, 
.and  into  whose  hands  a  publication  of  this  sort  may  fall.  Under 
these  definitions,  whether  the  matter  set  out  in  the  indictmemt  was^ 
obscene  or  indecent  is  a  question  of  fact  for  you  to  determine.  The 
defendants  are  entitled  to  the  benefit  of  all  reasonable  doubts  in  this 
part  of  the  case  as  in  others ;  and  all  such  doubts  should  be  solved  in 
their  favor.  The  statute  does  not  make  the  publication  of  obscene 
and  indecent  matter  an  offense.  It  consists  in  using  the  United  States 
mails  for  its  circulation.  It  is  not  designed  or  intended  to  prohibit 
the  publication  of  obscene  matter,  but  only  to  prohibit  and  prevent 
its  circulation  through  the  mails.  Nor  does  the  statute  make  a  pur- 
pose or  intent  to  deprave  or  demoralize  the  public,  or  injure  individ- 
uals, an  ingredient  to  constitute  the  offense.    Nor  does  the  trath  or 
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falsity  of  the  publication  make  auy  part  of  the  offense;  the  only  in- 
qairy  being,  was  the  publication  obscene  or  indecent,  and  was  it  placed 
in  the  mails  for  circulation  in  violation  of  the  statute  ?  You  will  bear 
in  mind  that  you  are  only  trying  these  defendants  for  such  use  of  the 
mail,  and  not  for  the  publication  of  the  matter  charged  to  be  obscene 
and  indecent;. nor  for  any  attempt  to  black-mail  any  citizen  or  indi- 
vidual, or  injury  resulting  to  any  person  by  reason  of  the  publication. 

These  defendants  are  indicted  and  tried  together;  but  you  may 
convict  one,  and  acquit  the  other,  or  convict  or  acquit  both,  as  the 
evidence  may  justify.  The  act  of  the  one,  or  statement  of  either, 
separately  made,  does  not  bind  the  other.  The  knowledge  of  one  is 
not  the  knowledge  of  the  other.  Each  one  can  only  be  held  respon- 
sible for  his  own  acts  and  knowledge,  and  not  that  of  the  other.  In 
all  things  in  which  they  acted  jointly,  each  would  be  responsible  for 
such  joint  action. 

The  defendants  being  competent  for  that  purpose,  having  offered 
themselves  as  witnesses,  you  will  judge  their  testimony,  and  its  relia- 
bility, as  you  do  that  of  the  otheir  witnesses ;  and  it  is  proper  for  you 
to  consider  the  evidence  offered  by  the  government  as  to  general 
character  for  truth  and  veracity, , and  give  their  testimony,  as  also 
that  of  all  the  witnesses,  such  weight  and  effect  as  you  may  think  the 
same  is  entitled  to  receive. 

Take  the  case,  and  make  such  findings  as  will  satisfy  yon  that  you 
have  rightfully  decided  the  questions  submitted  to  yon,  and  return 
your  verdict  accordingly. 

The  jury  found  a  verdict  of  guilty  as  to  A.  J.  Bebout,  and  not 
guilty  as  to  A.  S.  Bebout.  A  motion  for  new  trial  was  overruled, 
and  A.  J.  Bebout  sentenced  to  one  year  at  hard  labor  in  the  peniten- 
tiary of  the  state  of  Ohio,  and  payment  of  costs  of  prosecution. 

NOTE. 

See,  also,  Bates  v.  U.S.,  10  Fed.  Rep.  92,  and  note,  97. 

That  the  prohibition  applies  also  to  the  mailing  of  sealed  letters,  see  V.  8.  t.  Gaylord, 
X7  Fed.  Kep.  438 ;  U.  S.  v.  Hanover,  Id.  444 ;  U.  S.  t.  Britton,  Id.  781 ;  U.  8.  v.  Thomas, 
27  Fed.  Rcj).  682,  and  note;  U.  S.  v.  Morris,  18  Fed  Rep.  900,  in  which  Justice  Dbady 
oTerrales  his  contrary  decision  in  tJ.  S.  v.  Loflls,  12  Fed.  Rep.  671. 

In  U.  S.  V.  Williams,  3  Fed.  Rep.  481,  it  was  held  that  the  provision  does  not  apply 
to  sealed  letters ;  and  the  same  doctrine  was  last  year  repeated  In  U.  S.  t.  Comerford,  25 
Fed.  Bep.  902. 

In  Indiana,  the  offense  is  punishable  under  the  state  law  alao.  See  Thomaa  v.  State, 
2N.B.  Kep.  808. 
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The  Thpmas  P.  Wat. 

Benton  v.  The  Thouib  P.  Wat. 

(JHttriet  Court,  8.  D.  New  York.    July  8. 1886.) 

CioLiiisioN—DAifAOBs— Partial  Lo68— Duty  to  Raisis  Sowkkh  Vbsskit— DBiJk.T 

IN  Raisinq. 

Where  a  vessel  is  sunk  by  collision,  in  sballow  water,  and  can  be  easily 
raised  and  repaired  at  much  less  expense  than  she  is  worth,  the  owner  can- 
not abandon  her,  and  recover,  as  for  a  total  loss,  a/^ainst  the  colliding  vessel. 
He  can  recover  only  the  cost  of  raising  and  repairing  withina  reasonable 
time,  and  cannot  add  the  increased  expense  that  arises  through  unreasonable 
delay. 

In  Admiralty. 

Howard  A.  Sperry  and  J.  A.  Hyland,  for  libelant. 

Butler,  StiUman  d  Hubbard  and  W,  Mynderte,  for  claimants. 

Bbown,  J.  The  Ariel,  a  small  yacht,  was  injured  by  a  collision  in 
the  Kills,  and  sank  within  the  line  of  the  bulk-head.  See  22  Fed. 
Bep.  739.  On  the  next  day  this  libel  was  filed  to  recover  for  a  total 
loss.  The  referee  on  damages  ha's  reported  the  yacht  to  have  been 
worth  $500  when  sank.  No  efforts  were  made  by  the  libelant  to 
raise  or  repair  her,  though  she  sank  near  his  place  of  residence,  and 
could  have  been  raised  for  a  small  sum.  Two  months  afterwards, 
when  the  raising  was  more  difficult,  she  was  raised  by  the  pilot  com* 
missioners  for  $65,  and  taken  to  Gowanus  flats,  where  she  has  ever 
since  lain  abandoned.  The  referee  finds  that  the  yacht  could  have 
been  repaired  at  the  time  when  she  was  raised  for  $350,  and  has  al- 
lowed that  sum  as  damages.  Both  sides  have  excepted, — the  libelant, 
because  a  total  loss  was  not  allowed;  the  claimant,  for  excessive  dam- 
ages.  The  referee  further  finds  that  had  the  boat  been  raised  at 
once,  or  within  a  reasonable  time  after  she  was  sunk,  she  conld  have 
been  repaired  for  $100  less  than  it  would  have  taken  to  repair  her  at 
the  time  when  she  was  raised.  The  evidence  indicates,  and  the  ref- 
eree finds,  that  the  failure  of  the  libelant  to  raise  and  repair  the  boat 
was  because  he  chose  to  avail  himself  of  the  opportunity  to  dispose 
of  the  boat  by  seeking  to  recover  in  this  action  for  a  total  loss,  al-  • 
though  she  might  have  been  easily  raised  and  repaired. 

The  supreme  court  in  the  case  of  The  Baltimore,  8  Wall.  377,  886- 
8S8,  held  explicitly  that,  under  circumstances  analogous  to  the  pres- 
ent, where  the  vessel  was  sunk,  not  at  sea,  but  in  a  river,  and  in  com- 
paratively shallow  water,  it  was  the  duty  of  the  libelant  to  make  rea- 
sonable exertion  to  save  the  boat,  and  to  prevent  a  total  loss.  If  I 
were  at  liberty  to  disregard  the  rule  there  laid  down,  I  should  not 
feel  disposed  to  do  so,  since  the  obligation  there  stated  seems  to  me 
one  of  evident  justice.  The  cases  cited  by  the  libelant  {The  Falcon, 
19  Wall.  75;  The  Columbus,  3  Wm.  Bob.  161)  have  no  reference  to 
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vessels  that  are  sunk  in  shallow  water,  and  can  be  raised  at  slight 
expense,  but  only  to  Tessels  sunk  in  deep  water,  or  under  other  cir- 
cumstances that  afford  no  reasonable  ground  to  believe  that  the  ves- 
sel  is  worth  raising  and  repairing.  Such  is  not  this  case.  The 
yacht  was  worth  much  more  than  the  cost  of  raising  and  repairing. 
The  libelant  had  no  reason  to  suppose  the  contrary.  He  was  there- 
fore bound  to  raise  and  repair.  I  see  no  reason  for  relieving  him 
from  the  loss  that  arose  from  his  failure  to  discharge  that  obligation, 
and  for  imposing  that  loss  upon  the  respondents;  certainly  none  in 
this  case,  where  the  referee  has  found  that  his  neglect  to  raise  the 
boat  was  intentional,  and  was  designed  to  compel  the  respondents  to 
pay  for  a  total  loss,  when  the  injury,  and  the  circumstances  of  the 
sunken  boat,  were  not  such  as  legally  bound  them  to  do  so.  The 
increased  injury  that  happened  to  the  yacht  after  the  lapse  of  a  rea- 
sonable time  to  raise  her  was  not  the  proximate  result  of  the  collis- 
ion, but  of  the  libelant's  neglect  to  perform  his  own  subsequent  duty 
to  raise  her,  and  he  must  bear  that  loss.  The  additional  cost  to  re- 
pair, caused  by  the  delay  in  raising,  viz.,  $100,  together  with  the  in- 
terest thereon,  should  therefore  be  deducted  from  the  amount  re- 
ported due.     In  other  respects  the  report  is  confirmed. 


Thb  Snap.* 

GoKELET  and  another  v.  The  Snap. 

(J)i*iriet  Court,  D.  jffeu)  Jersey.    August  6, 1886.) 

1.  CABRiEBa— Of  GtooDS — Tbahspobtation — Liabilitt. 

A  carrier  by  laud  or  water  is  responsible  for  the  safe  custody  and  due  traas- 
i  portation  of  the  goods  which  he  contracts  to  carry. 

'  9.  TowAeB— Abanoonmekt  of  Tow— Loss— OekeraIj  Ayxbaob  uhdbb  Iiiaim- 

AKCB  POLICV. 

Where  a  tug  willfully  abandoned  a  barge,  which  sunk  in  consequence, 
damaj^ng  its  cargo,  the  barge,  as  co-insurer  with  the  Insurance  company, 
was  liable  for  damages  done  to  the  cargo  by  the  fault  of  the  tug. 

In  Admiralty.     Exceptions  to  commissioner's  report. 
Hyland  Jt  ZabrMie,  for  libelants. 
WaUia  <Ss  Edward$,  for  respondents. 

Wales,  J.  I  have  considered  these  exceptions,  and  the  points 
made  by  the  respective  proctors  of  the  parties  in  support  of  and  in 
opposition  thereto. 

The  only  exception  that  created  any  doubt  was  the  one  made  to 
the  item  of  $57.58  for  general  average  under  the  insurance  policy 

'See  opinion  in  same  case,  24  Fed.  Bep.  501. 
« 

Digitized  by  VjOOQIC 


528  FEDERAL  RETOBXEC. 

as  being  too  remote.  The  doctrine,  however,  is  too  well  settled  to  ad- 
mit of  controversy,  that  a  carrier  by  land  or  water  is  responsible  for 
the  safe  custody  and  dae  transportation  of  the  goods  which  he  con- 
tracts to  carry.  The  Commerce,  1  Black,  582.  In  this  case  the  barge 
was  liable  for  the  damage  done  to  the  cargo  by  the  fault  of  the  tug. 
The  barge,  valued  at  |150,  was  a  co-insurer  with  the  insurance  com- 
pany of  the  cargo,  and  liable  for  its  proportion  of  the  loss,  and  was 
compelled  to  pay  this  item  in  consequence  of  the  willful  abandonment 
on  the  part  of  the  tog  by  which  the  former  was  exposed  to  the  run- 
ning ice,  and  sunk,  and  the  cargo  damaged.  The  charge,  therefore, 
is  not  remote,  but  almost  immediate  and  direct. 

The  exceptions  are  therefore  overruled,  and  a  decree  wOl  be  entered 
for  the  libelants  for  the  amoant  found  by  the  commissioner,  with 
costs.' 


GmiiARAis'  Appeal.* 

Cabaoo's  Appeal. 

(Oireuit  Court,  B.  B.  Petituyioania.    April  23, 1880.) 

AmoBAiTT— Appeal — Evidence  . 

When,  on  an  appeal,  the  questions  involved  are  exclnsively  qnestions  of 
fact,  dependent  upon  conflicting  testimony,  the  court  will  not  oiscuss  the  evi- 
dence to  enforce  its  views  with  reference  to  its  weight  and  credibility. 

In  Admiralty. 

John  O.  Johnson,  for  libelant  and  appellant. 

Charles  Gibbons,  for  respondent  and  appellant. 

^oEennan,  J.  As  the  sum  in  controversy  in  each  of  these  cases 
does  not  appear,  by  the  record,  to  entitle  either  of  the  parties  to  an 
appeal,  it  is  unnecessary  for  this  court  to  make  a  detailed  finding  of 
facts;  and  as  the  questions  involved  in  the  cases  are  exclusively 
questions  of  fact,  dependent  upon  conflicting  testimony,  it  would  not 
be  profitable  to  discuss  the  evidence  to  enforce  the  views  of  the  court 
in  reference  to  its  weight  and  credibility.  It  is  sufficient  to  say  that 
no  error  is  discovered  in  the  conclusions  of  the  district  court  upon 
it,  and  the  decree  of  that  court,  in  each  case,  is  affirmed,  with  costs. 

1  Reported  by  0.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Saoinaw  Gas-Lioht  Cq.  v.  Cm  of  Saoinaw  and  another. 
(Oireuit  Court,  B.  D.  MieMgan.    Septembei:  7,  X886.) 

1.  Circuit  Coukt— JimisDicriOH— Citizbkship. 

Circuit  courts  can  acquire  no  jurisdiction  by  reason  of  citizenship,  unless 
all  the  plaintiffs  are  citizens  of  different  states  from  all  or  any  of  the  defend' 
ants.  , 

S.  Sake— Fedehaii  Qdbstion. 

Where  two  corporations,  chartered  under  a  state  law,  hold  conflicting  grants 
from  a  municipality,  which  was  also  chartered  by  the  legislature,  a  case  is 
presented  "arising  under  the  constitution  or  laws  of  the  United  States,"  of 
whidi  the  circuit  court  has  original  Jurisdiction,  independent  of  the  citizen- 
ship of  the  parties.* 

8.  Gas   Compasie9  —  MtrNiciPAL  Ordikance  —  Exclusivb   Right  to  Light 
Sthbbtb. 

Authority  "to  cause  the  streets  of  a  city  to  be  lighted,"  and  to  malce  "rea- 
sonable regulations"  with  reference  thereto,  does  not  empower  the  city  gov- 
ernment to  grant  to  one  company  the  exclusive  right  to  furnish  gas  for  80 
years. 

4.  Same  —  Cohtraot  with  Anotexs  Coufany  to  Light  Streets  with  Elbc- 

TBICaTT. 

The  exclusive  right  to  light  a  city  with  gas  for  30  years  is  not  legally  "im- 
paired" by  a  subsequent  contract  with  another  company  to  light  the  streets 
with  electricity. 

In  Equity.     On  motion  for  preliminary  injunction . 

This  was  a  bill  by  the  Saginaw  Gas-light  Company  to  enjoin  the 
city  of  Saginaw  from  entering  into  a  contract  with  an  electric  light 
company  to  light  its  streets. 

The  facts  of  the  case  were  substantially  as  follows: 

On  the  twenty-second  of  April,  1868,  the  common  council  of  the  city  of 
Saginaw  passed  an  ordinance,  in  which,  after  reciting  that  it  was  desirable 
that  the  city  should  be  lighted  with  gas,  and  tluit,  to  induce  any  company  to 
erect  gas-worlcs,  lay  down  ga.s-pipes,  and  furnish  a  supply  of  gas,  it  was  nec- 
essary to  grant  to  such  company  certain  exclusive  riglits  and  privileges,  it 
was  enacted  "that  the  exclusive  right  and  privilege  of  erecting,  maintaining, 
and  continuing  and  operating  gas-worl<s  within  said  city,  •  *  *  and  the 
exclusive  right  and  privilege  of  manufacturing  gas  in  said  city  for  sale  for 
lights,  and  of  selling  the  same,  and  of  supplying  the  inhabitants  of  said  city, 
etc.,  be,  and  is  hereby,  granted  to"  four  individuals,  (naming  tlieni,)  for  30 
years:  provided,  that  they  should,  within  30  days  after  the  passage  of  tlie  or- 
dinance, organize  a  corporation,  file  a  copy  of  their  articles  of  association, 
and  their  acceptance  of  the  ordinance,  and  agreements  to  perform  on  their 
part,  according  to  the  terms  and  conditions  thereof,  to  supply  gas  for  lights; 
to  erect,  within  one  year  and  six  months,  permanent  and  sufficient  gas-worlcs 
in  said  city;  to  lay  down  in  the  streets  tliereof  at  least  9,000  feet  of  main 
pipe;  and  to  supply,  am!  to  continue  to  supply,  gas  to  all  persons  along  the 
line  of  said  main  pipe  wlio  should  require  it,  and  conform  to  the  rules  of  the 
company,  and  pay  for  the  same  at  the  rates  provided  for  in  said  ordinance. 

Within  30  days  from  the  passage  of  this  ordinance  the  four  individuals 
named  as  grantees  proceeded  to  organize  a  gas  company,  as  required  by  the 
terms  of  the  ordinance,  under  the  name  of  the  Saginaw  Gas-light  Company, 
the  plaintiff  in  this  bill.  Tlie  company  was  organized,  erected  gas-works 
within  the  time  required,  and  expended  somewliat  over  $75,000  in  laying 

>Seenote  at  end  of  ca'e. 
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pipes  and  in  erecting  works,  and  in  all  other  respects  complied  with  the  or- 
dinance; and,  within  the  80  days  required,  filed  with  the  recorder  of  tlie  citj 
a  copy  of  its  articles  of  association,  and  its  acceptance  of  the  ordinance. 

On  July  6,  1871,  the  city  passed  a  further  ordinance,  making  a  contract 
with  the  plaintiff  to  furnish  gas  for  the  public  lamps  for  tliat  city,  to  com- 
mence on  tiie  eighth  day  of  July,  1871 ;  and  which,  after  providing  terms, 
price,  and  conditions  upon  which  tlie  lighting  was  to  be  done,  contained  this 
further  stipijlation:  "This  proposition,  if  accepted,  to  remain  in  force  until 
the  first  day  of  January,  1873,  and  to  be  considered  as  renewed  from  year  to 
year,  unless  either  parly  gives  notice  to  the  other  of  their  desire  to  terminate 
the  same,  not  less  than  30  days  previous  to  the  first  day  of  January  of  any 
year;"  and  a  further  stipulation  that  "this  ordinance  shall  be  construed  as  a 
contract  between  said  city  and  said  Saginaw  Gas-light  Company;"  and  a  fur- 
ther stipulation  that  "nothing  in  this  ordinance  contained  sIuUl  be  construed 
so  as  to  release  said  gas-light  company  from  the  operation,  effect,  and  obliga- 
tions of  the  ordinance  of  said  city  adopted  April  22, 1868,"  etc. 

Both  of  said  ordinances  continued  to  remain  in  force,  and  no  attempt  was 
ever  made  to  terminate  them,  or  either  of  them,  by  notice  or  otherwise.  The 
plaintiff  always  complied  with  the  regulations  of  the  common  council,  and 
the  terras  of  these  ordinances,  and  no  claim  was  ever  made  of  any  failure  on 
its  part  to  comply  with  the  conditions  of  the  ordinances,  or  to  keep  its  works, 
pipes,  and  meters  in  good  repair;  or  of  any  fiiilure  to  supply  the  city  of  Sag- 
inaw, or  its  inhabitants,  with  a  good  article  of  burning  gas,  of  aa  good  quality 
as  was  furnislied  by  other  companies  to  cities  similarly  situated. 

On  the  twenty-first  day  of  July,  1886,  the  common  council  passed  another 
resolution,  accepting  a  proposition  which  liad  previously  been  made  by  the 
said  Tort  Wayne  Jenney  Electric  Light  Company,  granting  permission  to 
tliat  company  to  purchase  a  location,  to  erect  buildings,  and  put  up  a  plant 
in  the  said  city  of  Saginaw,  for  city  and  commercial  lighting;  and  made  a 
contract  with  that  company  to  light  the  public  streets  of  Saginaw  with  elec- 
tric light. 

The  claim  of  the  plaintiff  was : 

(1)  That  the  city  of  Saginaw,  under  its  charter,  was  charged  with  the  duty 
of  lighting  its  public  streets  and  buildings,  and  had  the  power  to  contract 
witli  others  to  furnish  the  means  of  obtaining  gas,  and  to  pass  the  ordinances 
of  1868  and  of  1871,  giving  the  plaintiff  the  exclusive  right  to  furnish  gas 
for  30  years,  and  imposing  upon  it  a  corresponding  obligation  to  do  so;  and 
that,  by  the  terms  of  tl)ose  ordinances,  it  adopted  gas  as  its  light  for  public 
and  private  use, 

(2)  That  the  ordinance  of  1871  constituted  a  contract  between  the  city  of 
Saginaw  and  plaintiff,  still  in  force  and  binding  upon  both  parties. 

(3)  That  the  exclusive  gas  franchise  conferred  by  the  ordinance  of  1868 
was,  in  effect,  an  exclusive  liffht  franchise,  and  could  not  be  defeated  by  the 
introduction  of  naphtha  lamps,  electric  lights,  or  any  other  substitute,  be- 
csiuse  the  substantial  right  secured  by  the  company  under  the  ordinance  was 
to  furnish  light  for  the  public  streets  and  buildings,  and  for  the  inhabitants 
of  the  city,  and  the  introduction  of  any  other  light  besides  gas  wiis  fatal  to 
the  beneflts  intended  to  be  conferred  by  the  ordinance. 

Wheeler  db  McKnight,  for  plaintifF. 
Benton  Hanchett,  for  the  City  of  Saginaw. 
Perry  A.  Randall,  for  the  Electric  Light  Co. 

Brown,  J.  A  preliminary  objection  to  the  juriediction  of  tb«  court 
in  this  case  demands  our  first  consideration.     That  no  jarisdictioo 
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is  acquired  by  reason  of  the  citisenship  of  the  parties  is  too  olear  for 
argument.  The  plaintiff  and  the  city  of  Saginaw  (the  principal  de- 
fendant) are  citizens  of  the  same  state,  and  the  fact  that  another 
party,  viz.,  the  Fort  Wayne  Jenney  Electric  Light  Company,  a  citi- 
zen of  Indiana,  is  also  joined  as  defendant,  is  insufficient.  Under 
the  original  judiciary  act  of  1789,  which  conferred  upon  the  circuit 
courts  jurisdiction  of  all  suits  "between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another  state,"  it  was  uniformly 
held  that,  if  there  were  several  co-plaintiffs,  each  plaintiff  must  be 
competent  to  sue,  and,  if  there  were  several  co-defendants,  each  de- 
fendant must  be  liable  to  be  sued,  in  the  federal  court,  or  jurisdic- 
tion eoaldnot  be  entertained.  While  the  designation  of  party  "plain- 
tiff" ox  "defendant"  was  in  the  singular  number,  it  was  intended  to 
embrace  all  persons  who  were  on  one  side,  however  numerous;  so 
that  each  distinct  interest  must  be  represented  by  persons  all  of 
whom  were  entitled  to  sue,  or  were  liable  to  be  sued,  in  the  federal 
court.  Strawhridge  t.  Curtiti,  3  Graneh,  267;  Goal  Co.  v.  Blatek' 
ford,  11  Wall.  172. 

In  section  1  of  the  act  of  1876  the  phraseology  is  bat  slightly 
changed,  and  jurisdiction  given  of  "controversies"  "between  citizens 
of  different  states;"  but  the  construction  of  the  act  is  the  same,  ex- 
cept that  the  court  may  examine  the  record,  and  rearrange  the  par- 
ties upon  different  sides  of  the  actual  "controversy"  or  the  real  mat- 
ter in  dispute.  Pocj^c  R.  R.  v.  Ketchum,  101  U.  8.  289,  297 ;  Teal 
V.  Walktr,  10  Ch.  Leg.  News.  181. 

The  same  language  is  used  in  first  clause  of  the  second  section  of 
the  same  act,  providing  for  the  removal  of  cases  from  state  courts, 
and  to  this  language  a  like  construction  has  been  given  in  a  large 
number  of  cases.  Removal  Caset,  100  CJ.  S.  4.57;  Blake  v.  McKim, 
103  .U.  8.  336;  Shainwald  v.  Lewis,  108  U.  8.  158:  8.  G.  2  Sup.Gt. 
Eep.  386;  Hyde  v.  Ruble,  104  U.  S.  407. 

As  there  is  no  doubt  that  the  parties  in  this  cause  are  properly  ar- 
ranged upon  the  record,  the  jurisdiction  must  fail,  unless  it  can  be 
supported  upon  some  other  ground. 

It  is  insisted,  in  this  connection,  that  the  suit  is  one  "arising  under 
the  constitution  or  laws  of  the  United  8tates,"  within  the  meaning  of 
the  act  of  1876,  and  that,  therefore,  this  court  may  take  cognizance 
of  the  case  independent  of  the  citizenship  of  the  parties.  Granting 
the  premises,  plaintiff's  conclusion  therefrom  is  undoubtedly  correct. 
Its  claim  is  that  the  resolution  of  the  common  council  of  the  city  of 
Saginaw  adopted  July  21,  1886,  accepting  the  proposition  of  the  elec- 
tric light  company,  granting  permission  to  that  company  to  purchase 
a  location,  to  erect  buildings,  and  to  put  up  a  plant  in  said  city,  and 
contracting  with  the  company  to  light  the  public  streets  of  the  city 
with  electric  lights,  is  a  practical  repudiation  of  ite  contract  with  the 
plaintiff,  and  a  violation  of  the  constitutional  provision  that  "no 
state  shall  pass  any  law  impairing  the  obligations  of  contracts."    If 
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the  decision  of  the  case  is  dependent  upon  the  proper  constraction 
of  this  clause  of  the  constitution,  there  can  be  no  doubt  of  our  juris- 
diction. Gold-washing  Co.  v.  Keyes,  96  U.  S.  199;  Railroad  Co.  v. 
Miisiasippi,  102  U.  S.  135,  141;  Levy  v.  Shreveport,  ante,  209. 

But  if  the  case  be  not  one  of  this  class, — in  other  words,  if  the 
resolution  of  the  common  council  in  question  be  not  a  "state  law," 
within  the  meaning  of  this  clause, — then  we  cannot  be  called  upon 
to  determine  whether  it  impairs  the  obligation  of  plaintiff's  contract. 
To  illustrate :  If  the  plaintiff  corporation  had  received  its  franchise 
directly  from  the  st&te  legislature,  and  the  electric  light  company 
bad  also  received  its  franchise  of  July  21, 1886,  from  the  same  body, 
there  could  be  no  question  that  the  consonance  of  this  action  with 
the  above  clause  of  the  constitution  would  be  directly  put  in  issue  by 
this  case.  Suits  arising  upon  conflicting  legislative  grants  of  this 
description  are  of  frequent  occurrence,  and  have  been  uniformly 
held  to  be  cognizable  in  the  federal  courts.  State  Bank  y.  Knoop, 
16  How.  369;  Providence  Bank  v.  Billings,  4  Pet.  561;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420;  Richmond,  etc.,  R.  Co. 
V.  Louisa  R.  Co.,  13  How.  81;  New  Jersey  v.  Wilson,  7  Cranch,  164; 
New  Orleans  Oas  Go.  v.  Louisiana  Light  Co.,  115  U.  8.  650;  8.  C.  6 
Sup.  Ct.  Eep.  252 ;  Louisville  Oas  Co.  r.  Citizens'  Oas  Co.,  115  U. 
S.  683;  S.  C.  6  Ct.  Bep.  265. 

Upon  the  other  hand,  it  is  equally  clear  that  if  the  city  of  Saginaw 
possessed  no  greater  powers  than  those  of  any  private  corporation, 
its  action  in  passing  the  resolution  of  July  2lBt  would  have  amounted 
to  nothing  more  than  the  breach  of  an  ordinary  contract  with  the 
plaintiff,  and  -would  have  involved  no  question  of  legislative  power. 
It  is  only  where  a  party  is  acting  under  authority  of  a  "state"  that 
his  action  can  be  obnoxious  to  the  clause  in  question,  prohibiting 
"states"  from  impairing  the  obligations  of  contracts.  In  the  absence 
of  this  clause,  a  state  might  enact  laws  which  would  have  that  effect. 
This  is  one  of  the  attributes  of  complete  sovereignty,  and  the  power 
to  do  this  has  more  than  once  been  exercised  by  the  imperial  parlia- 
ment of  U-reat  Britian,  and  by  other  sovereign  bodies, — notably  in 
the  recent  Irish  land  act ;  but  no  one  will  pretend  it  can  be  done  by 
an  individual,  or  a  private  corporation.  Hence  it  is  the  act  of  a  sov- 
ereign state  upon  which  this  clause  is  intended  to  operate.  As  to 
all  other  bodies  or  persons,  the  provision  is  unnecessary.  Thus,  we 
have  no  jurisdiction  to  inquire  whether  the  political  body  which  passed 
a  particular  statute  was  in  fact  a  "state"  legislature,  within  the  mean- 
ing of  this  clause.  Scott  v.  Jones,  5  Howv  343.  Nor  to  determine 
whether  the  law  of  a  territorial  legislature  impairs  the  obligations  of 
a  contract.  Miners'  Bank  v.  Iowa,  12  How.  1;  Messenger  v.  Mason, 
10  Wall.  507.  Nor  is  the  authority  conferred  by  a  state  statute  upon 
its  supreme  court  to  hear  and  determine  cases  the  kind  of  authority 
referred  to  in  the  judiciary  act,  which  gives  the  federal  supreme  court 
the  right  to  review  its  decisions  where  is  drawn  in  question  the  va- 
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lidity  of  a  statute,  or  an  authority  exercised  under  any  state.  Betheli 
V.  Demant.  10  Wall.  587. 

As  v&s  said  by  Mr.  Justice  Miller  in  Railroad  Co.  v.  Rock,  4  Wall. 
177,  181:  "It  must  be  the  constitution,  or  some  law  of  the  state, 
which  impairs  the  obligation  of  a  contract,  or  which  is  otherwise  i^ 
conflict  with  the  constitution  of  the  United  States."  See,  also,  Knox 
V.  Exchange  Bank,  12  Wall.  379;  Tarver  v,  Keaeh,  15  Wall.  67. 

Bnt  if  the  authority  exercised  be  that  of  the  state  itself,  whether 
acting  directly  through  its  legislature,  or  indirectly  through  a  snborr 
dinate  body,  to  which  the  legislature  has  delegated  a  portion  of  its 
powers,  it  is  competent  for  this  coort  to  inqoire  whether  it  has  ex< 
ceeded  its  authority,  and  violated  the  constitutional  provision  in 
question. 

Thns,  in  the  case  of  Weston  v.  City  of  GharUgton,  2  Pet.  462,  a 
municipal  ordinance  of  the  city  of  Charleston  was  held  to  be  the  exer- 
cise of  "an  authority  nnder  the  state  of  South  Carolina,  the  validity 
of  which  might  be  drawn  in  question  by  the  supreme  court  on  the 
|ronnd  of  its  repugnancy  to  the  constitution. 

In  Wright  v.  Nagle,  101  U.  S.  791,  the  jurisdiction  of  the  court  was 
sustained  upon  the  following  state  of  facts :  An  inferior  state  court 
had  entered  into  a  contract  granting  to  the  plaintiff  the  exclusive 
right  of  opening  ferries  and  building  bridges  over  a  certain  river. 
Subsequently  the  commissioners  of  roads  and  revenues  for  the  same 
county  authorized  the  defendants  to  erect  and  maintain  a  toll-bridge 
across  the  same  river  within  the  limits  of  the  original  grant  to  plain- 
tiff. The  bill  averred  that  the  commissioners,  in  making  and  grant- 
ing such  franchise,  exercised  legislative  powers  conferred  upon  it  by 
the  statute;  that  the  grant  was  in  the  nature  of  a  statute  of  the  leg- 
islature, and  was  an  infringement  of  the  grant  to  the  plaintiff,  and 
impaired  the  obligation  of  his  contract.  On  motion  to  dismiss  the 
case  because  no  federal  question  was  involved,  the  court  held  that  the 
legislature  of  the  state  alone  had  authority  to  make  the  grant,  but 
that  it  might  exercise  this  authority  by  direct  legislation,  or  through 
agencies  duly  established,  having  power  for  that  purpose;  that  the 
grant,  when  made,  was  directly  or  indirectly  the  act  of  the  state ;  and 
that  the  court  bad  jurisdiction  to  inquire  whether  the  grant  so  made 
impaired  the  obligation  of  the  prior  contract  with  the  plaintiff.  Upon 
a  careful  consideration  of  this  case,  we  have  come  to  the  conclusion 
that  it  is  controlling  here,  and  decisive  in  favor  of  our  jurisdiction. 

The  general  law  authorizing  the  formation  of  gas-light  companies, 
nnder  which  both  the  plaintiff  corporation  and  the  electric  light  com- 
pany were  organized,  provides  that  (Laws  1871,  §  2908)  "such  cor- 
poration shall  have  power  to  lay  conductors,  etc.,  with  the  consent  of 
the  municipal  authorities  of  said  city,  town,  or  village,  nnder  such 
reasonable  regulations  as  they  may  prescribe."  In  enacting  such 
regulations,  then,  the  common  council  is  acting  nnder  the  authority 
of  the  state,  and  the  question  of  their  consonance  with  the  oonsti- 
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tntional  provision  above  quoted  is  as  properly  oognizable  in  this  eoort 
as  if  the  two  companies  received  theif  entire  power  and  franchises 
directly  from  the  state. 

As  incident  to  the  constitutional  qoestion,  we  are  also  at  liberty  to 
inquire  whether,  admitting  that  the  oommon  council  granted  an  exclu- 
sive franchise  to  the  four  persons  named  in  the  resolution,  it  had  the 
power  to  do  this  under  its  charter.  Wright  r.  NagU,  101  D.  S.  791. 
What,  then,  were  the  powers  of  the  common  council  in  this  particu- 
lar? The  answer  must  be  found  either  in  the  city  charter,  in  the 
general  law  authorizing  the  formation  of  gas  companies,  or  be  in- 
ferred from  the  powers  expressly  granted  in  these  acts.  But  the 
charter  of  1867,  under  which  the  city  was  incorporated  at  the  time  it 
granted  the  franchise  to  plaintiff,  is  silent  upon  this  subject.  In 
enumerating  the  powers  and  duties  of  the  common  coimeil,  in  sec- 
tion 10  of  this  charter,  no  mention  whatever  is  made  of  a  power  to 
light  the  streets ;  and  it  was  not  until  1871  that  the  act  was  so 
amended  as  to  authorize  the  common  council  "to  cause  the  streets, 
lanes,  and  alleys  to  be  lighted."  2  Laws  1871,  p.  424.  In  view  of 
this  fact,  we  find  it  difficult  to  see  how  the  ordinance  of  1868  can  be 
supported. 

We  understand  the  law  to  be  perfectly  well  settled,  as  stated  by  Judge 
Dillon  in  his  admirable  work  upon  Manicipal  Corporations,  §  89, 
that  "a  municipal  corporation  possesses  and  can  exercise  the  follow- 
ing powers,  and  no  others :  (1)  Those  granted  in  express  words ;  (S) 
those  necessarily  or  fairly  implied,  or  incident  to  the  powers  expressly 
granted ;  (3)  those  essential  to  the  declared  object  and  purposes  of 
the  corporation,  not  simply  convenient,  but  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence  of  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  power  is  denied.  Of  every 
municipal  corporation,  the  charter  or  statute  by  which  it  is  created 
is  its  organic  act.  Neither  the  corporation  nor  its  officers  can  do  any 
act,  or  make  any  contract,  or  incur  any  liability,  not  authorized 
thereby.  All  acts  beyond  the  scope  of  the  powers  granted  are  void. " 
While  lighting  the  streets  of  a  city  is  undoubtedly  greatly  conducive 
to  the  comfort  and  convenience  of  its  inhabitants,  it  is  by  no  means 
indispensable  to  a  city  government,  nor  is  it  one  of  those  incidental 
powers  which  are  sometimes  implied  from  other  powers  expressly 
conferred. 

But  conceding,  for  the  purposes  of  the  case,  that  the  ordinance  of 
1871,  which  was  passed  after  the  act  of  1871  amending  the  charter 
had  taken  effect,  was  a  recognition  and  adoption  of  the  ordinance  of 
1868,  it  remains  to  be  considered  whether,  at  this  time,  the  oommon 
council  had  the  power  to  confer  an  exclusive  franchise  upon  the 
plaintiff  to  light  its  streets  with  gas  for  SO  years.  That  the  state, 
in  its  sovereign  capacity,  may  grant  a  monopoly  of  this  description, 
and  that  such  monopolies  will  be  protected  against  a  subsequent  con- 
flicting grant,  has  lately  been  settled  by  the  supreme  court  in  New 
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Orleans  Oa»  Co.  v.  Lomsiana  Light  Co.,  116  U.  S.  650,  S.  C.  6  Sup. 
Ct.  Bep.  253,  and  LouitviUe  Oas  Co.  v.  Citizens'  Gas  Co.,  115  U. 
8.  683,  S.  C.  6  Sup.  Ct.  Bep.  265.  Bat  whether,  under  a  charter 
simply  authorizing  a  municipal  corporation  "to  cause  its  streets  to  be 
lighted,"  it  may  grant  an  exclasive  privilege  of  this  description,  for  a 
term  of  years,  is  a  widely  different  qnestion.  Bearing  in  mind  that 
the  powers  of  the  municipality  are  striotly  limited  by  its  charter,  it  is 
needful  to  inquire  whether  the  grant  of  an  exclusive  franchise  is  a 
proper  and  reasonable  method  of  exercising  its  authority  to  light  the 
public  streets,  and  furnish  gas  to  its  inhabitants.  We  think  it  en- 
tirely  clear  that  the  city  is  not  bound  to  mannfacture  and  furnish  the 
gas  itself,  but  may  contract  with  any  individual  or  company  for 
lighting  the  city,  and,  as  an  incident  thereto,  may  authorize  the  use 
of  its  streets  f6r  laying  pipes  and  mains.  Indeed,  this  is  not  only  a 
usual  and  convenient  mode  of  exercising  its  power,  but,  in  the  gen< 
eral  law  for  the  organization  of  gas  companies,  it  is  expressly  pro- 
vided that  such  corporation  shall  have  power  to  lay  conductors,  etc., 
with  the  consent  of  the  municipal  authorities  of  such  city,  town,  or 
village,  under  such  reasonable  regulations  as  they  may  prescribe. 
There  is  here  an  implied,  if  not  an  express,  authority  for  the  city  to 
contract  with  any  corporation  which  may  be  organized  under  the  act. 

It  is  clear,  however,  that  there  is  no  authority  expressly  given  to 
confer  upon  any  corporation  an  exclusive  right  to  occupy  its  streets 
for  a  number  of  years.  It  is  true,  it  may,  in  effect,  grant  such  ex- 
clusive-right  by  refusing  to  any  other  company  the  franchise  or  priv- 
ilege it  has  already  granted  to  one;  but  this  presupposes  a  continued 
and  abiding  consent  on  the  part  of  the  city  to  keep  alive  its  contract, 
and  is  quite  distinct  from  the  right  of  the  city  to  surrender  its  power 
to  make  another  contract,  and  to  vest  in  the  plaintiff  the  right  to  de- 
termine for  itself  whether  a  rival  company  shall  be  permitted  to  en- 
ter its  domain.  While  there  is  great  force  in  plaintiff's  argument 
that  individuals  would  not  be  likely  to  incur  the  great  expense  of  es- 
tablishing gas-works  and  laying  pipes  without  some  assurance  of  a 
profitable  and  continued  employment  for  a  sufficient  length  of  time 
to  remunerate  them  for  their  outlay,  we  think  the  law  is  too  well  set- 
tled that  this  cannot  be  done,  without  express  permission  of  the  sov- 
ereign power,  to  be  now  disturbed.  If  a  grant  of  this  kind  for  80 
ye^rs  may  be  supported,  why  may  it  not,  by  parity  of  reasoning,  be 
upheld  for  a  hundred  years,  or  in  perpetuity? 

The  common  law  of  England  declares  that  monopolies  cannot  em- 
anate from  the  crown,  and  can  only  be  conferred  by  act  of  parlia- 
ment, (Bae.  Abr.  tit.  "Monopoly,")  and  a  by-law  which  creates  a 
monopoly  is  void,  (Jao.  Law  Diet.) 

The  great  weight  of  authority  in  this  country  is  in  the  same  direc« 
tion.  Thus,  in  Norwich  Oas  Go.  v.  Norwich  City  Gas  Co.,  25  Conn. 
19,  a  municipal  ordinance,  purporting  to  grant  the  exclusive  privilege 
oi  laying  gas-pipes  through  the  streets  of  a  city  for  a  period,  of  15 
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years,  was  held  to  give  tbe  grantee  no  interest  in  the  soil,  and  no 
title  wbiob  vrould  enable  hi^  to  restrain  another  company  from  do- 
ing tbe  same  thing,  provided  it  did  not  interfere  with  his  .works.  The 
court  went  even  further, — beyond  what  we  believe  now  to  be  the  ac- 
cepted doctrine, — and  held  that  the  business  of  manofactnriug  and 
Belling  gas  was  an  ordinary  business,  in  respect  to  which  the  govern- 
ment had  no  exclusive  prerogative,  and  that  the  legislature  itself  had 
no  power  to  amend  the  plaintiff's  charter,  so  as  to  give  it  the  exclu- 
sive privilege  claimed. 

We  are  not,  however,  without  the  direct  authority  for  oar  proposi- 
tion that  nothing  will  be  intended  from  a  legislative  grant  to  a  mu- 
nicipal corporation. 

In  Minturn  v.  Larue,  23  How.  435,  it  was  held  that  a  charter  au- 
thorizing the  city  of  Oakland  to  establish  and  regulate  ferries,  or  to 
authorize  the  construction  of  the  same,  gave  no  power  to  the  city  to 
grant  an  exclusive  privilegdf  In  delivering  the  opinion  Mr.  Justice 
Nelson  observed: 

"It  is  a  well-settled  rule  of  construction  of  grants  by  the  legislature  to  cor- 
porations, whether  public  or  private,  that  only  such  powers  and  rights  can 
be  exercised  under  them  as  aie  clearly  comprehended  within  the  words  of  the 
act,  or  derived  therefrom  by  necessary  implication,  regard  being  had  to  the 
objects  of  the  grant.  Any  ambiguity  or  doubt  arising  out  of  the  terms  used 
by  tbe  legislature  must  be  resolved  in  favor  of  the  public." 

In  the  case  of  Wright  v.  Nagle,  101  U.  S.  791,  to  which  zeference 
has  already  been  made,  it  was  held  that  legislative  power  given  to 
an  inferior  body  to  establish  ferries  and  bridges  did  not  authorize 
such  body  to  grant  the  exclusive  fight  to  one  person,  though  there 
was  no  doubt  that  the  legislature  itself  had  authority  to  make  such  a 
grant.     The  case  is  upon  all  fours  with  the  one  under  consideration. 

The  sajme  question  was  argued  with  great  skill  and  thoroughness  in 
State  V.  Cincinnati  Gas-light  d  Coke  Co.,  18  Ohio  St.  262.  In  this 
case  the  charter  conferred  on  tbe  gas  company  power  "to  manufact- 
ure and  sell  gas,  to  lay  pipes,"  etc.,  provided  the  consent  of  the  city 
council  be  obtained  for  that  purpose.  Under  a  power  given  to  the 
city  council  of  Cincinnati  "to  cause  said  city,  or  any  part  thereof,  to 
be  lighted  with  oil  or  gas,"  and  to  levy  a  tax  for  that  purpose,  it  con- 
tracted to  invest  the  defendant  with  the  full  and  exclusive  privilege 
of  using  the  streets,  etc.,  for  tbe  purpose  of  lighting  the  city  for  the 
term  of  25  years,  and  thereafter,  until  the  city  should  purchase  the 
works.  It  was  held  that,  while  there  was  no  doubt  that  the  oity  might 
by  contract  provide  for  lighting  by  gas,  there  was  no  necessity  for 
making  such  right  exclusive,  and  that  the  city  had  no  authority  to 
make  the  grant. 

So,  in  Richmond  Co.  Qas-light  Co.  v.  MiddUtown,  69  N.  T.  228,  the 
board  of  the  town  corporation  w^s  authorized  to  cause  tbe  streets  to  be 
lighted  with  gas  whenever  they  deemed  it  necessary,  and  required  the 
board  to  contract  with  the  plaintiff  company  to  supply  the  same  with 
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gas.  This  was' held  by  the  cburt  of  appeals  not  to  confer  the  power 
on  the  board  to  make  a  contract  which  should  be  binding  on  the  town 
for  a  fixed  term  of  years,  and  that  the  contract  was  terminated  by  the 
repeal  of  the  act  under  which  it  was  made. 

Other  analogous  cases  are  to  the  same  effect : 

Logan  v.  Pyne,  43  Iowa,  624,  in  which  an  exdasive  grant  to  one 
person  to  run  omnibuses  was  held  not  to  be  the  valid  exercise  of  a 
power  to  "license,  tax,  and  regulate  omnibuses." 

Jaekton  County  Horse  R.  Co.  v.  Rapid  Transit  Co.,  24  Fed.  Bep. 
306.  In  this  case  it  was  held  by  Judge  Bbbweb  that,  in  the  absence 
of  express  authority  in  its  charter,  the  city  of  Kansas  had  no  power 
to  grant  to  a  street  railway  company  the  sole  right,  for  the  space  of 
21  years,  to  construct,  maintain,  and  operate  their  railway  over  and 
along  the  streets  of  the  said  city. 

The  only  case  to  which  our  attention  has  been  called,  which  points 
in  the  other  direction,  is  that  of  City  of  Newport  t.  Newport  Light 
Co.,  8  Ey.  Law  Bep.  22.  In  this  case  the  charter  of  the  Newport 
Light  Company  provided  that  "it  might  furnish  any  city  *  *  • 
with  gas,  or  other  lights,  for  such  time,  and  upon  such  terms,  as  may 
be  agreed  upon  by  the  parties ;"  while  the  charter  of  the  city  of  New- 
port empowered  that  municipality  "to  construct,  maintain,  and  oper- 
ate  gas-works,  and  to  pass  all  ordinances  necessary  to  regulate  the 
same."  It  was  held  that  under  these  acts  a  grant  to  the  light  com- 
pany of  an  exclusive  privilege  of  using  its  streets,  etc.,  for  the  pur- 
pose of  laying  pipes,  for  25  years,  was  a  valid  exercise  of  its  power. 
It  was  said  that,  being  invested  with  the  right  to  light  its  streets  with 
gas,  or  to  construct  and  maintain  gas-works  for  that  purpose,  its 
right  to  contract  under  such  power  was  unquestioned ;  and  that,  when 
there  was  a  valid  contract  to  that  effect,  there  was  no  reason  why  it 
should  not  be  enforced  or  governed  by  the  same  rules  applicable  to 
contracts  between  natural  persons.  We  think,  however,  the  court 
erred  in  treating  the  cases  in  Ohio  and  Connecticut  as  being  incon- 
sistent with  the  recent  cases  in  the  supreme  court  of  the  United 
States,  wherein  the  franchises  of  the  New  Orleans  and  Louisville  Gas 
Companies  were  upheld,  and  in  overlooking  the  distinction  between  the 
grant  of  a  monopoly  by  the  legislature  of  the  state,  possessing  sov> 
ereigu  powers  in  that  particular,  and  the  bestowal  of  a  like  monopoly 
by  the  common  council  of  a  city,  whose  powers  are  strictly  limited 
by  its  charter.  We  think  the  statement  of  the  court  that  the  ques- 
tion was  one  of  contract,  or  of  the  right  to  contract,  must  be  taken 
with  the  qualification  that  the  power  to  contract  with  one  company 
is  not  of  such  a  character  as  to  deprive  the  city  of  its  power  to  con- 
tract with  another.  It  is  the  very  power  to  contract  which  the  city 
bargains  away  and  relinquishes  by  the  grant  of  a  monopoly  for  a 
term  of  years,  and  this,  it  seems  to  us,  it  cannot  do.  Oale  v.  Kala- 
mazoo, 23  Mich.  844;  Mayor  of  N.  Y.  v.  Second  Ave.  R.  R.,  32  N. 
Y.  261. 
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The  power  to  eontract,  even  in  the  hands  of  a  private  individual, 
is  limited  b;  law,  and  does  not  extend  to  such  contracts  as  are  against 
pnblic  policy,  in  restraint  of  trade  or  marriage,  opposed  to  the  rev- 
enue laws,  or  which  tend  to  corrupt  legislation.  Much  more  is  this 
power  limited  when  one  of  the  contracting  parties  is  a  corporation, 
with  rights  strictly  defined  by  its  charter.  Experience  has  not  shown 
that  the  creation  of  a  monopoly  of  this  description  is  ordinarily  nec- 
essary to  procure  the  proper  lighting  of  a  city,  a  proper  supply  of 
water,  or  the  needful  railway  facilities  for  its  streets.  If  private  in- 
dividuals are  reluctant  to  undertake  such  enterprises,  the  city  may 
either  establish  its  own  gas-works,  and  thus  create  a  monopoly  for 
the  benefit  of  its  own  citizens,  or  procure  special  authority  from  the 
legislature  to  enter  into  a  contract  for  a  definite  term  of  years. 

But,  conceding  this  franchise  to  have  been  legally  granted,  there  is 
another  obstacle  no  less  formidable  to  the  maintenance  of  this  bill. 
The  grant  in  this  case  is  of  an  exclusive  right  "to  maintain  and  oper- 
ate gas-works,  to  lay  gas-pipes  through  the  streets,  and  to  supply  the 
city  and  its  inhabitants  with  gas.  It  is  not  the  exclusive  privilege  of 
lighting  the  city,  but  of  lighting  it  with  gas,  that  is  contemplated. 
There  is  nothing  to  prevent  the  city  from  using  oil,  electricity,  or  any 
other  means  of  illumination,  except  gas.  At  the  time  this  ordinance 
was  passed  the  employment  of  gas  was  the  favorite  and  only  effect- 
ual means  of  lighting  a  city,  and  it  was  undoubtedly  supposed  by 
both  parties  that  it  would  continue  to  be  so.  But  in  the  progress  of 
human  science  another  method  has  been  invented,  which  bids  fair  to 
supersede  the  old  one,  and  the  city  may  well  claim  that  it  ought  not 
to  be  deprived  of  the  benefits  of  the  latest  discoveries  in  that  direc- 
tion. Suppose,  before  the  employment  of  gas  as  an  illuminator,  a 
city  had  contracted  with  an  individual  to  light  its  streets  with  oil  for 
50  years,  would  it  not  be  a  hardship  to  claim  that  it  was  thereby  de- 
barred, of  availing  itself  of  the  later  invention?  We  think  it  would 
require  the  most  explicit  and  unequivocal  language  to  justify  this  in- 
terpretation. Had  the  contract  been  for  lighting  the  city  generally, 
there  would  be  plausibility  in  claiming  that  the  grantee  was  invested 
with  a  monopoly  of  all  forms  of  illumination.  But  these  ordinances 
evidently  contemplated  that  some  might  prefer,  upon  the  gronnd  of 
economy  or  otherwise,  to  light  their  houses  with  oil  or  candles,  and 
reserved  the  right  to  do  so. 

In  this  connection  we  are  referred  to  a  recent  case  decided  by  a 
Bavarian  court,  in  relation  to  lighting  the  city  of  Munich,  in  which 
it  seems  to  have  been  held  that  good  faith  requires  that  a  contract 
by  a  city  to  have  its  streets  lighted  with  gas  should  be  extended  to 
all  forms  of  Illumination.  In  delivering  the  opinion  the  learned  j  udge 
observed : 

"There  has  been  an  effort  made  to  lay  weight  on  the  point  that  the  light- 
ing of  the  streets  with  gas  was  conceded  to  the  company,  that  this  did  not 
binder  the  introduction  of  electric  lighting,  since  this  could  take  place  witb- 
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ont  vialitting  the  oonditlons  of  section  4.  This  interpretation  Is  entirely 
contrary  to  good  faith, — honaftdea.  But,  besides  ttiat.  tiiecity  tius  bound 
itself,  for  thirty-six  years,  to  have  the  streets  lighted  with  gas,  and  must  do 
this  in  fulfillment  of  the  contract,  since  a  contrary  behavior  would  involve  a 
flagrant  breach  of  tlie  contract.  *  *  *  It  is  fully  evident  that  the  gas 
ooiupany  undertook,  for  thirty-six  years,  the  obligation  of  lighting  the  streets 
and  squares  of  Munich  with  gas,  and  that  the  city  is  bound  for  the  time 
agreed  upon  to  allow  the  lighting  of  the  city  to  be  done  by  the  gas  company 
exclusively." 

We  cannot  assent  i6  a  similar  interpretation  of  the  franchise  in 
this  case.  The  city  does  not  obligate  itself  to  take  any  particular 
quantity  of  gas,  or  to  continue  the  exclusive  employment  of  gas  for 
a  definite  period.  The  contract  between  the  city  of  Munich  and  the 
gas  company  is  not  set  forth  in  the  opinion,  bat  the  language  would 
indicate  that  the  city  bound  itself  in  terms  to  have  its  streets  lighted 
with  gas.  If  this  be  so,  the  case  differs  very  materially  from  the  one 
under  consideration,  and  the  opinion  is  entitled  to  no  weight.  If 
there  were  a  simple,  concession  to  the  company  of  an  exclusive  privi- 
lege of  lighting  the  city  with  gas,  the  case  is  undoubtedly  authority 
for  the  plaintiff's  contention;  bat,  in  explanation,  it  shonld  be  ob- 
served that  the  civil  law  prevails  in  the  kingdom  of  Bavaria,  and  by 
that  law  grants  made  by  the  sovereign  are  regarded  with  favor,  and 
are  given  a  large  and  liberal  interpretation. 

In  Domat's  Bales  for  the  Interpretation  of  Laws  it  is  said,  rule  17 : 

"The  grants  and  gifts  of  the  sovereign  are  to  be  favorably  regarded,  and 
to  have  that  extension  to  wliich  they  are  entitled  from  the  natural  presump- 
tion of  princely  liberality:  provided,  however,  that  they  are  not  to  be  so  lib- 
ernlly  construed  as  to  injure  other  individuals." 

It  is  scarcely  necessary  to  say  that,  in  the  jurisprudence  of  Anglo- 
Saxon  communities,  gifts  of  the  sovereign  are  treated  with  less  con- 
sideration, and  a  totally  different  rule  of  interpretation  obtains. 
Nothing  is  better  settled  than  that  statutes  creating  monopolies, 
granting  franchises,  and  charters  of  incorporation,  must  be  construed 
liberally  in  favor  of  the  public,  and  strictly  as  against  the  grantee. 
Monopolies  are  justly  regarded  as  encroachments  upon  the  natural 
rights  of  the  people,  and  are  viewed  with  jealousy  by  courts.  What- 
ever is  not  equivocally  granted  in  such  act  is  taken  to  have  been 
withheld.  All  acts  of  incorporation,  and  acts  extending  the  priv- 
ileges of  incorporated  bodies,  are  to  be  taken  most  strongly  against 
the  companies.     Sedg.  St.  Law,  839. 

In  regard  to  the  rights  of  franchises,  it  is  said  by  the  supreme  court 
that,  where  the  grant  is  designed  by  the  sovereign  power  to  be  a  gen- 
eral benefit  and  accommodation  to  the  public,  if  the  meaning  of  the 
words  be  doubtful,  they  shall  be  taken  most  strongly  against  the 
grantee  and  for  the  government,  and  therefore  the  grant  is  not  to  be 
extended,  by  implication,  in  favor  of  the  grantee,  beyond  the  obviona 
and  natural  meaning  of  the  words  employed.  Other  authorities,  pat< 
ting  it  sententiously,  say  that  a  doubt  is  fatal  to  a  grant.     Thus, 
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trbere  an'  ^t  of  parliament  imposed  a  penalty  on  all  bnt  freemen  of 
the  Waterman's  Company,  for  navigating  any  wherry,  lighter,  or 
other  craft,  on.  the  Thames,  it  was  held  that  a  steam-tag  was  not 
within  the  description  and  prohihition  of  the  act.  "A  corporation  is 
strictly  limited  to  the  exercise  of  those  powers  which  are  specially 
conferred  upon  it.  The  exercise  of  a  corporate  franchise,  being  re- 
strictive of  individnal  rights,  cannot  be  extended  beyond  the  letter 
and  the  spirit  of  the  act  of  incorporation."  Beaty  v.  Lessee  of 
Knowler,  4  Pet.  152.  168. 

Bat  it  is  useless  to  multiply  aotborities  in  support  of  this  proposi- 
tion. The  general  principle  is  too  firmly  established  to  admit  of 
argument.  Its  application  to  this  case,  we  think,  is  entirely  clear. 
The  plaintiff  took  nothing  by  its  franchise  but  the  privilege  of  light- 
ing the  streets  with  gas,  and  this  it  will  continue  to  enjoy  so  far  as 
its  patrons  prefer  the  use  of  gas  to  electricity.  But  its  claim  to  the 
exclusive  privilege  of  lighting  the  city  by  all  methods  of  illumination 
cannot  be  supported  upon  legal  principles,  and  the  injunction  must 
therefore  be  denied. 

NOTE. 

As  to  the  iurisdiction  of  the  circuit  court  arising  from  questions  inyoIviiiR  the  valid- 
ity of  state  laws  impairing  the  obligation  of  contracts,  see  Starin  v.  City  of  New  Yorlc,  6 
Sup.  Ct.  Rep.  28 ;  Leonard  v.  City  ofShreveport,  28  Fed.  Rep.  257 ;  Levy  v.  Same,  Id.  209 ; 
New  Orleans  W.  W.  Co.  v.  St.  Tammany  W.  W.  Co.,  14  Fed.  Rep.  194 ;  Sawyer  v.  Par- 
ish of  Concordia,  12  Fed.  Rep.  754,  and  note,  761;  State  of  Illinois  v.  Illinois  Cent.  B. 
Co.,  16  Fed.  Rep.  881;  Illinoia  v.  Chicago,  B.  <&  Q.  R.  Co.,  Id.  706;  Chafihiix  ▼.  Board 
of  Liquidation,  11  Fed.  Rep.  638. 

As  to  laws  impairing  the  obligations  of  contracts,  see  Fisk  v.  Police  Jury  of  Jefferson, 
6  Sup.  Ct.  Rep.  329;  Louisville,  G.  Co.  v.  Citizens'  G.  L.  Co.,  Id.  285 ;  New  Orleans  W. 
W.  Co.  V.  Rivers,  Id.  273;  New  Orleans  O.  L.  Co.  v.  Louisiana  T.  Co.,  Id.  252;  Eftinger 
V.  Kenney,  Id.  1 79 ;  Louisiana  v.  Police  Jury  of  St.  Martin,  4  Sup.  Ct.  Rep.  648 ;  Louisville 
AN.  R.  Co.  V.  Palmes.  3  Sup.  Ct.  Rep.  193 ;  Stateof  Tennessee  v.  Whitworth,  22  Fed.  Rep. 
79,  81 ;  Illinois  Cent.  R.  Co.  v.  Stone,  20  Fed.  Rep.  468 ;  Farmers'  L.  &  T.  Co.  v.  Stone, 
Id.  270;  Wells  v.  Oregon  Ry.  &  N.Co.,  15  Fed.  Rep.  661;  New  Orleans  W.  W.  Co.  v.  St. 
Tammany  W.  W.  Co.,  14  Fed.  Rep.  194;  XT.  8.  v.  Port  of  Mobile.  12  Fed.  Rep.  768,  and 
note ;  Sawyer  v.  Parish  of  Concordia,  Id.  754,  and  note ;  Crescenl  City,  etc.,  Co.,  v.  Butch- 
ers' Union,  etc.,  Co.,  9  Fed.  Rep.  743;  Burton  v.  Koshkonong,  4  Fed.  Rep.  343;  Grand 
Rapids  Sav.  Bank  v.  Warren,  (Mich.)  18  N.  W.  Rep.  866;  State  v.  Young,  (Minn.)  9  N. 
W.  Rep.  737 ;  In  re  Head-notes  to  Opinions,  (Mich.)  8  N.  W.  Rep.  662 ;  Boice  v.  Boice, 
(Minn.)  7  N.  W.  Rep.  687 ;  People  v.  Hull,  (Colo.)  9  Pac.  Rep.  .34 ;  McGee  v.  aty  of  San 
Jose,  (Gal.)  8  Pac.  Rep.  641 ;  Northern  Pac.  R.  Co.  v.  Garland,  (Mont.)  3  Pac.  Rep.  134. 

As  to  laws  which  do  not  impair  the  obligation  of  contracts,  see  Vicksburg,  S.  &  P. 
R.  Co.  v.  Dennis,  6  Sup.  Ct.  Rep.  625;  Chesapeake  &  O.  Ry. Co.  v.  Miller,  5 Sup.  Ct.  Rep. 
813;  Butchers'  Union,  etc.,  Co.,  v.  Orescent  City,  etc,  Co.,  4  Sup.  Ct.  Rep.  652;  Spring 
Valley  W.  W.  v.  Schottler,  Id.  48 ;  Smith  v.  Greenhow,  8  Sup.  a.  Rep.  421 ;  Gilfillan  v. 
Union  Canal  Co.,  Id.  304;  State  v.  City  of  New  Orleans,  Id.  211 ;  Memphis  G.  L.  Co.  v. 
Taxing  District  of  Shelhv  Co.,  Id.  205;  Shiner  v.  Jacobs,  (Iowa.)  17  N.  W.  Rep.  6la; 
County  of  Kossuth  v.  Wallace,  (Iowa,)  16  N.  W.  Rep.  305 ;  KeithniiilerT.  People,  (Mich.) 
6  N.  W.  Rep.  067;  Millerv.  Kister,  (Cal.)  6  Pac.  Rep.  813;  City  of  Los  Angeles  v.  South- 
ern Pac.  R.  Co.  (Cal.)  7  Pac.  Rep.  819. 

The  constitutional  prohibition  on  state  laws  impairing  the  obligation  of  contracts 
does  not  restrict  the  power  of  the  state  to  protect  the  public  health,  the  public  morals, 
or  the  public  safety,  as  the  one  or  the  other  may  be  involved  In  the  execution  of  such 
contracts.  New  Orleans  G.  L.  Co.  v.  Louisiana  L.  Co.,  6  Sup.  Ct  Rep.  2.52;  ButcheiB' 
Union,  etc.,  Co.,  v.  Crescent  City,  etc.,  Co.,  4  Sup.  Ct.  R«p.  652.  But  a  provision  in  a 
charter  by  which  the  state  barpains  away  any  of  the  powers  of  sovereignty,  as  that  of 
Aniinent  domain,  is  void,  and  the  constitutional  protection  of  the  obligation  of  con- 
tracts does  not  apply.  Village  of  Hyde  Park  v.  Oak  Woods  Cemetery-Am'u,  (III.)  7  N. 
B.  Rep.  627. 
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Palhsb  V.  McCoBMicE  and  another, 

{Uireuit  Court.  If.  D.  Iowa,  W.  D.    1886.) 

1.  MoRTOAOM— Non-Rksideht  Mortgagob  —  Statb  Statoths  Part  or  Con- 
tract. 

When  a  non-resident  executes  a  mortgage  upon  property,  it  must  be  beld 
that  he  executed  the  same  with  reference  to  the  laws  of  the  state  where  the 
property  Is  situated,  regulating  such  instruments,  and  the  statutory  modes  for 
the  enforcement  of  such  contracts  must  be  deemed  to  be  part  oi  the  agree- 
ment of  the  parties. 

S.  Same— FoRKCiiOsuBK— Decrre — ^NoT  a  Persokai,  JtJDOMENT. 

A  decree  of  foreclosure  that  the  complainant  "recover  of  the  defendant, 
ont  of  the  mortgaged  premises,  1487.88,  •  •  •  and  that  real  estate  in  ques- 
tion, or  suffloient  thereof,  be  sold, "etc.,  is  not  a  personal  judgment,  but  a  de- 
cree Ml  rem. 

8.   SaHB  —  SBRTICB  BT  PoBLICATIOK — StATUTB   ATJTHORIZINO,    OOSBTITUTIONAIi. 

A  statute  authorizing  service  by  publication  in  such  a  case,  where  personal 
service  cannot  be  haoi  is  not  unconstitutional,  and  a  decree  rendered  upon 
■uob  service  binds  the  .property  within  the  Jurisdiction  of  the  court. 
4  Same— Affidatit— Code  Iowa,  §  8618,  Sued.  8. 

Actions  to  foreclose  may  be  brought  under  Code  Iowa,  §  2618,  subd.  8,  upon 

affidavit  that  personal  service  cannot  be  had  on  the  defendant  within  the  state. 

B.  Same— Notice  of  Fobmoation— Affidavit— OotmrRT  Pafeh— Proprietor 

AND  POBUeBBR— Ck>DB  lOWA,  g  2630. 

Where  the  paper  in  which  notice  to  foreclose  is  published  is  a  country  ^a- 
per,  issued  weekly,  the  afl3davit  of  publication  maybe  made  T)y  the  proprie- 
tor.— "nrnnrietor  and  "pablisher"  being,  in  such  cases,  synonymous.  Code 
Iowa,  g  3630. 

In  Equity.  Demurrer  to  bill  to  redeem  mortgage,  and  to  set  aside 
foreclosure. 

The  opinion  states  the  facts. 
J.  W.  Cory,  for  complainant. 
W.  H.  Baily,  for  defendants. 

Shibas,  J.  FrOm  the  averments  of  the  bill  filed  in  this  oanro,  it 
appears  that  on  the  eighth  of  July,  1871,  a  patent  in  due  form  was  is- 
sued by  the  United  States  to  complainant  for  certain  realty,  situated 
in  Dickinson  county,  Iowa;  that  on  the  eighth  day  of  March,  1876, 
complainant  executed  a  mortgage  on  said  realty  to  secnre  an  indebt* 
edness  due  to  C.  H.  &  L.  J.  MeCormick ;  that  on  the  thirty-first  of 
March,  1877,  the  mortgagees  brought  an  action  to  foreclose  said 
mortgage  in  the  district  court  of  the  state  of  Iowa,  in  and  for  Dickin- 
son county,  Iowa;  that  no  personal  service  of  notice  of  the  bringing 
of  suit  was  given  to  complainant;  that  complainant  did  not  appear 
thereto,  and  had  no  knowledge  of  its  pendency ;  that  at  the  May 
term,  1877,  of  said  court,  a  decree  of  foreclosure  by  default  was  ren- 
dered  against  complainant,  which  in  form  was  a  personal  judgment 
against  complainant ;  that  it  was  not  shown  or  proved  that  complain- 
ant was  at  that  time  a  non-resident  of  the  state  of  Iowa,  although 
in  fact  he  was  not  a  resident  of  Iowa  at  that  time;  that  the  affidavit 
of  publication  of  the  notice  was  insufficient,  because  it  was  made  by 
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one  of  the  proprietors  of  the  paper,  instead  of  by  the  pablisher,  or 
bis  foreman;  that  under  the  decree  rendered  an  execution  was  issued, 
and  the  property  was,  on  the  twelfth  of  June,  1877,  sold  to  the  mort- 
gagees; that  complainant  has  tendered  the  amount  due  on  the  mort- 
gage,  and  therefore  complainant  prays  that  he  may  be  allowed  to  re- 
deem  the  property,  and  that  the  decree  of  foreclosure,  the  deed  based 
thereon,  and  ail  subsequent  couveyanceB,  may  be  declared  void,  and 
be  set  aside. 

To  this  bill  a  demurrer  is  interposed,  on  the  ground  that  the  alle- 
gations of  the  bill  fail  to  show  a  case  entitling  complainant  to  the 
relief  sought. 

The  principal  question  presented  in  argument  by  counsel  is  whether 
the  district  court  of  Dickinson  county  had  .jurisdiction  of  the  fore- 
closure proceedings;  the  contention  on  part  of  complainant  being 
that  the  decree  of  foreclosure  rendered  is  absolutely  void  for  want  of 
jurisdiction,  the  grounds  therefor  being  that  complainant  was  a  non- 
resident of  Iowa  when  the  suit  in  foreclosure  was  brought,  and  that 
a  statute  authorizing  service  by  publication  is  unconstitutional;  that, 
to  confer  jurisdiction,  every  requirement  of  the  statute  must  be  fully 
met;  that  the  record  of  the  foreclosure  cause  does  not  show,  upon 
its  face,  that  complainant  was  not  a  resident  of  Iowa  when  the  suit 
was  brought;  and  that  the  affidavit  of  publication  was  not  made  by 
the  publisher  of  the  newspaper,  or  his  foreman,  as  required  by  the 
statute  of  Iowa. 

Counsel  for  complainant  assumes  in  his  argument  that  the  decree 
reudered  in  the  foreclosure  proceedings  is,  in  effect,  a  personal  judg- 
ment against  complainant ;  and  argues  that  such  a  judgment  is  void, 
when  rendered  against  a  non-resident  upon  service  by  publication 
only.     The  decree  rendered  is  as  follows : 

"It  is  considered,  adjudged,  and  decreed  by  the  court  that  the  plaintiffs, 
C.  H.  &  L.  J.  McCoimicIf,  have  and  recover  of  and  from  the  defendant,  Jared 
Palmer,  out  of  Die  mortgaged  premises  herein  described,  the  sum  of  four 
hundred  and  eighty-seven  38-100  dollars,  together  with  interest;  •  •  • 
and  that  the  mortgage  mentioned  in  plaintifFs'  petition  be  foreclosed,  and  the 
real  estate  therein  described,  or  sufficient  thereof,  be  sold  to  make  said  money, 
interest,  and  costs;  and  that  special  exocution  issue  accordingly." 

The  decree  does  not  provide  for  a  general  execution,  but,  by  its 
terms,  is  expressly  confined  to  the  realty  in  the  mortgage  described. 
In  effect,  it  finds  that  there  is  a  certain  amount  due  to  complainants 
from  Palmer,  and  decrees  that  the  same  shall  be  made  out  of  the 
mortgaged  property  by  a  sale  thereof.  Unless  the  court  had  the 
power  to  render  such  a  decree  upon  a  service  by  publication,  made  in 
accordance  with  the  provisions  of  the  statute,  it  would  be  impossible 
to  foreclose  a  mortgage  given  upon  realty  in  this  state  by  a  non- 
resident, unless  the  mortgagor  chose  to  enter  a  voluntary  appearance, 
or  permitted  service  to  be  made  upon  him  within  the  state.  By  the 
execution  of  the  mortgage  tbe  complainant  herein  voluntarily  created 
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a  lien  upon  the  realty,  and  agreed  that,  if  the  debt  secured  by  the 
mortgage  vas  not  paid  when  due,  then  the  realty  described  might  be 
sold  in  discharge  of  the  indebtediieBs.  The  decree  rendered  by  the 
district  court  of  Dickinson  county  only  carries  into  efFect  this  agree- 
ment of  the  mortgagor.  It  does  not  affect  him,  or  his  rights,  any 
further  than  to  provide  that  so  much  of  the  mortgaged  property  as 
may  be  needed  may  be  sold  to  pay  the  debt  secured  by  the  mortgage. 

When  a  non-resident  executes  a  mortgage  upon  property  in  Iowa, 
it  must  be  held  that  he  executes  the  same  with  reference  to  the  laws 
of  Iowa  regulating  such  instruments,  and  the  statutory  methods  for 
the  enforcement  of  such  couveyances  must  be  deemed  to  be  part  of 
the  contract  of  the  parties.  That  is  to  say,  the  mortgagee  is  entitled 
to  avail  himself  of  the  provisions  of  the  state  statute  providing  for 
the  foreclosure  of  such  instruments,  or  otherwise  he  would  be  unable 
to  reap  the  benefit  of  his  security.  And,  on  the  other  hand,  the  mort- 
gagor, though  a  non-resident,  is  also  entitled  to  the  protection  given 
by  the  statute  to  the  mortgagee, — such  as  the  right  of  redemption 
and  the  like. 

The  case  does  not  fall  within  the  rule  announced  in  Hart  y.  Sait' 
som,  110  U.  S.  151,  S.  C.  S  Sup.  Ct.  Bep.  586,  wherein  it  is  held  that, 
in  a  personal  action  brought  to  settle  the  title  to  realty,  service  by 
publication  only,  against  a  non-resident,  would  not  enable  the  court 
to  render  a  personal  judgment  binding  in  all  jurisdictions.  In  such 
a  case  it  is  apparent  that  the  party  has  never  had  his  day  in  court, 
and  was  not  within  the  jurisdiction  of  the  court  when  the  judgment 
was  rendered. 

In  the  case  now  under  consideration  it  is  not  sought  to  bind  the 
mortgagor  by  a  personal  judgment.  All  that  is  sought  is  to  enforce 
the  agreement  of  the  party  by  a  decree  providing  for  the  sale  of  the 
mortgaged  property,  and  the  decree  is  not  personal,  but  in  rem.  In 
such  cases  statutes  authorizing  service  by  publication,  when  personal 
service  cannot  be  had,  are  not  unconstitutional,  and  decrees  rendered 
upon  such  service  will  bind  the  property  within  the  jurisdiction  of 
the  court.     Pennoyer  v.  Neff,  85  U.  S.  714. 

On  behalf  of  complainant  it  is  further  urged  that,  if  a  decree  based 
upon  service  by  publication  is  valid  under  any  circumstances,  it 
must  appear  that  every  requirement  of  the  statute  authorizing  such 
service  has  been  fully  complied  with,  or  otherwise  the  court  would  be 
without  jurisdiction ;  and  that,  in  this  particular  case,  the  record  of 
the  decree  in  foreclosure  does  not  show  that  the  defendant  therein 
was  a  non-resident  of  Iowa.  If  the  suit  id  question  had  been  brought 
under  subdivision  6  of  section  2618  of  the  Code  of  Iowa,  the  argument 
of  counsel  would  be  applicable;  but,  in  fact,  suits  for  foreclosure  are 
covered  by  subdivision  8  of  the  section,  and  under  that  clause  service 
by  publication  is  not  limited  to  cases  wherein  the  defendant  is  a  non- 
resident of  the  state,  but  may  be  made  "when  an  affidavit  is  filed 
that  personal  service  cannot  be  made  on  the  defendant  within  this 
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state."  The  record  shows  that  such  an  affidavit  was  iu  fact  filed  in 
the  foreclosare  sait,  and  it  is  net  averred  that  its  statements  are 
false,  or  that  personal  service  could  have  been  made  upon  the  mort- 
gagor within  the  state  of  Iowa.  The  requirement  of  the  statute  in 
this  particular  was  fully  complied  with,  and  service  by  publication 
made  in  pursuance  thereof  was  valid. 

It  is  claimed,  however,  that  proper  proof  of  the  publication  of  the 
notice  was  not  filed  as  required  by  section  3630  of  the  (Tode  of  Iowa, 
because  the  affidavit  of  publication  was  not  signed  by  the  publisher 
of  the  paper,  or  his  foreman,  but  by  the  proprietor.  It  is  not  averred 
in  the  bill  that  there  was  a  publisher  of  the  paper  other  than  the  pro- 
prietor thereof,  or  that  the  person  making  the  affidavit  was  not  in 
fact  the  publisher  thereof.  What  is  claimed  is  that  the  court  must 
hold,  as  a  matter  of  law,  that  an  affidavit  made  by  one  who  described 
himself  as  the  proprietor  of  a  paper  is  not  a  compliance  with  the 
statute  which  provides  that  the  affidavit  must  be  made  by  the  pnb< 
lisher  of  the  paper  or  his  foreman.  The  paper  in  which  publication 
was  made  is  a  country  paper,  issued  weekly.  When  used  in  connec- 
tion with  a  paper  of  this  description,  the  words  "proprietor"  and  "pub- 
lisher" are  synonymous.     Pennoyer  v.  Nef,  95  D.  S.  714. 

A  number  of  other  legal  propositions  are  presented  in  the  argu- 
ments of  counsel,  but  it  is  not  necessary  to  consider  them  in  detail, 
as  the  decision  of  the  case  turns  upon  the  points  herein  noticed. 

From  the  bill,  it  appears  that  in  March,  1876,  complainant  ex- 
ecuted a  mortgage  to  G.  H.  &  L.  J.  McGormick,  to  secure  the  payment 
of-  an  indebtedness  due  them  upon  the  realty  in  the  bill  described, 
situated  in  Dickinson  county,  Iowa.  Upon  the  failure  of  complain- 
ant to  pay  the  indebtedness  thus  secured,  the  mortgagees  brought 
suit  to  foreclose  the  mortgage  in  the  district  court  of  Dickinson 
county ;  and  as  the  mortgagor  was  a  non-resident  of  Iowa,  service 
could  only  be  had  by  publication  in  the  mode  provided  for  by  the 
statute  of  Iowa.  Such  service  having  been  made  at  the  May  term, 
1877,  a  decree  of  foreclosure  was  rendered  by  default,  and  the  prop- 
erty was  sold  to  the  mortgagees ;  and,  not  being  redeemed,  a  sheriff's 
deed  was  executed  to  them;  that  said  mortgagees  subsequently  sold 
the  realty  to  Van  Steinberg  and  Grandall,  who  have  been  in  posses- 
sion thereof  for  over  seven  years,  putting  valuable  improvements 
thereon.  After  an  unexplained  delay  of  over  eight  years,  the  com- 
plainant brings  the  present  suit  to  redeem,  and  attacks  the  validity 
of  the  foreclosure  proceedings  for  the  reasons  herein  stated.  None 
of  the  objections  made  to  the  jurisdiction  of  the  coart  rendering  the 
decree  of  foreclosure  are  well  founded,  and  no  facts  are  set  forth  in 
the  bill  justifying  the  court  in  disturbing  the  titles  based  upon  that 
decree. 

The  demurrer  to  the  bill  must  therefore  be  sustained;  and  it  is  so 
ordered. 
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SiiiYER  and  another  v.  Tobik  and  others.' 
^Oirettit  Cowl,  B.  D.  Louuiana.    May  7, 1880.) 

1.  CoMarmrnoifAii  Law— Whabfaoi;  Tax. 

The  question  of  the  constitutionality  of  wharfage  taxes  exacted  by  the  city 
of  New  Orleans,  and  as  to  their  being  excessive,  has  been  settled  by  this  court 
in  this  district  adversely  to  complainants  in  two  cases, — Leathert  v.  Aiken,  9 
Fed.  Rep.  679,  and  Packtt  Co.  v.  Aiken,  4  Woods,  208,  8.  C.  16  Fed.  Rep.  890. 

8.  MmtioiPAii  CoHPORATioNS — Contracts  fob  Public  Wobes — Cuabteb  of  thb 
City  of  New  Orleans— Sections  8  and  31. 

It  is  very  doubtful  whether  section  21  of  the  charter  of  the  city  of  New 
Orleans  (Acts  1^2,  p.  34)  applies  at  all  to  the  matter  of  farming  out  the 
wharves  and  landings,  as  provided  for  in  section  8,  (page  21;)  but.  if  it  does, 
it  is  clear  that  neither  the  duties  and  powers  devolving  on  the  city  council  "to 
prescribe  and  collect  levee  dues, "  and,  in  case  of  the  lease  of  the  wharves,  to 
fix  In  advance  "just  and  reasonable  charges  on  vessels  and  merchandise, "  nor 
the  rates  of  charges  for  wharfage  when  once  fixed  by  the  council,  are  to  be 
affected  by  the  said  provision  for  adjudicating  contracts  for  public  works 
ordered  by  the  council, 

8.  Same— Non-Rbsioests. 

Non-residents,  who  are  not  tax -payers  of  the  city  of  New  Orleans,  have  no ' 
standing  in  court  to  Inquire  how  the  city  council  of  New  Orleans  manages  or 
mismanages  the  ailairs  of  the  city. 

4.  Wharf.^ob  Tax — Remedy  fob  Excessive. 

Gitizens  of  the  United  States,  engaged  in  running  steam-boats  or  vessels  to 
the  port  of  New  Orleans,  and  compelled  thereby  to  use  the  wharves  and  land- 
ings of  the  city  of  New  Orleans,  have  a  right  to  see  that  they  are  not  charged 
excessive  wharfage,  and,  if  they  are,  they  may  resist,  and  refuse  to  pay  the 
same,  so  far  as  excessive.  In  the  case  of  Packet  Co.  v.  UaU»ti»burg,  105  U.  8. 
665,  the  remedy  in  the  case  of  excessive  rates  of  wharfage  is  pointed  out  to 
be  by  an  action  at  law  to  determine  the  excess,  and  then  by  injunction  from 
a  court  of  equity  to  restrain  it. 

On  Motion  for  Injunction  Pendente  Lite. 

John  H.  Kennard,  W.  W.  Howe,  and  S.  S.  Prentiss,  for  complain- 
ants. 

W.  8.  Benedict,  A.  O.  Brice,  Thomas  L.  Bayne,  Oeorge  Denegre, 
E.  H.  Farrar,  and  E.  B.  Kruttschnitt,  for  defendants. 

Pasdee,  J.  The  complainants,  D.  H.  Silver  and  T.  C.  Sweeney, 
citizens,  respectively,  of  the  states  of  Missouri  and  Virginia,  alleging 
tbemselves  to  be-  the  owners  of  the  steam-boat  C.  C.  Carroll,  and  a 
one-half  interest  in  the  steam-boat  Corona,  pray  for  an  injunction 
pendente  lite  to  restrain  the  city  of  New  Orleans,  and  Tobin  and  oth- 
ers, composing  the  firm  of  Aiken  &  Co.,  wharf  lessees,  from  carrying 
ont  the  provisions  of  a  contract  between  them  and  the  city  of  New 
Orleans,  of  the  date  thirty-first  of  Angast,  1885,  by  which  the  city 
extended,  for  a  period  of  five  years  from  the  thirtieth  day  of  May, 
1886,  the  lease  entered  into  between  the  city  and  Aiken  &  Go.  on  the 
thirtieth  day  of  May,  1881,  by  which  Aiken  &  Co.  were  granted  the 
right  to  collect  the  revenues  of  the  wharves  and  landings  of  the  city 

•  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
v.28p.no.l0— 36 
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of  New  Orleans  for  certain  considerations  therein  mentioned.  The 
bill  farther  charges  that  complainants  will  be  compelled,  by  the  or- 
dinance of  the  city  of  New  Orleans  and  the  lease  aforesaid,  to  pay 
wharfage  at  the  rate  of  eight  cents  per  ton  of  their  tonnage  each  time 
their  boats  land  at  the  wharves,  and  that  they  have  each  an  interest 
of  more  than  $500 ;  that  the  original  contract  of  May  80,  1881,  and 
the  extension  thereof,  are  illegal,  unconstitutional,  null,  and  void; 
that  the  city  of  New  Orleans  had  no  power  to  adopt  the  ordinance  on 
which  the  contract  of  August  31,  1885,  is  based,  nor  power  to  enter 
into  said  contract, — the  section  of  the  city  charter  attempting  to  grant 
the  alleged  power,  and  the  ordinance  and  contract,  being  all  in  con- 
flict with  article  1,  §§  8,  10,  of  the  constitution  of  the  United  States, 
as  an  attempted  regulation  of  commerce  and  tax  on  tonnage;  that 
the  city  cannot  tax  commerce  with  the  cost  of  construction  of  artifi- 
cial facilities,  but  only  for  the  use  thereof.  The  bill  further  alleges 
that  the  contract  of  August  3lBt  is  illegal,  because  entered  into  in  vi- 
olation of  the  city  charter,  which  provides  that  the  lessees  of  the 
<  wharves  shall  erect  sheds  upon  the  wharves,  and  that  all  contracts 
for  public  works  shall  be  offered  by  the  comptroller  at  public  auction, 
and  adjudicated  to  the  lowest  bidder,  or  be  advertised  for  sealed  pro- 
posals, and  given  to  the  person  making  the  lowest  bid, — the  city 
council  having  contracted  with  Aiken  &  Co.,  the  defendants,  in  the 
face  of  lower  bids,  which  they  refused  to  entertain  and  consider; 
and,  finally,  it  is  charged  that  the  rates  of  wharfage  exacted  are  ex- 
cessive, and  enable  the  defendants  to  make  a  profit  of  not  less  than 
$100,000  per  annum;  that  the  rate  on  steam-boats  is  eight  cents  per 
ton,  whereas  five  cents  would  be  a  fair  and  reasonable  rate ;  and  that, 
had  competition  been  allowed,  "the  leasing  or  farming  out  might 
have  been  made  for  five  cents  a  ton."  For  these  reasons  the  com- 
plainants pray  that  the  ordinance  1386,  council  series,  and  contract 
of  August  31,  1885,  be  declared  illegal,  annulled,  and  the  execution 
thereof  enjoined. 

Exhibits  attached  to  the  bill  show:  (1)  The  alleged  contract  with 
Aiken  &  Go.  .  (2)  Letter  of  Aiken  &  Go.  asking  an  extension  of  their 
present  lease.  (3)  Proposition  of  G.  A.  Eager  and  others  to  take  the 
contract  at  rates  of  the  Aiken  &  Go.  lease,  and  douate  $50,000  and 
plant  to  the  city.  (3^)  Proposition  of  E.  Sinnott  &  Co.  to  take  wharf 
lease  on  reduced  terms,  if  the  same  is  opened  to  competition.  (4) 
Statements  of  commissioner  of  public  works  before  the  council  to  the 
effect  that  two  members  of  the  counsel  were  connected  with  the  wharf 
lessees;  that  the  rates  could  be  reduced  to  five  cents  per  ton;  and 
that  the  lessees  cleared  a  profit  of  $98,000;  and  asking  for  delay  of 
one  week  to  make  complete  proof.  (5)  Alleged  reasons  of  the  mayor 
for  approving  the  contract,  that  "they  are  all  jobs,"  but  I  think  this 
is  the  least. 

Complainants'  affidavits  in  support  of  the  present  motion  are:  (1) 
Affidavit  of  James  Sweeney,  setting  forth  his  proposition,  on  the  ba- 
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sis  of  the  Aiken  lease,  to  lease  the  wharves  for  fire  jears;  keeping 
all  wharves  and  landings  in  good  order  and  repair,  and  paying  $30,- 
000  annually  for  policing,  $10,000  annually  for  contravention  clerks, 
to  light  the  wharves  hy  electricity,  to  build  $30,000  new  wharves  an- 
nually, and  to  allow  a  rebate  of  10  per  cent,  on  rates  charged  at  pres- 
ent. (3)  Affidavit  of  THemas  P.  Handy  that  the  lease  of  the  wharves, 
if  proper  competition  had  been  allowed,  might  have  been  mnde  at  a 
reduction  of  rates  of  at  least  10  per  centum ;  and  that  he  proposed  to 
lease  on  the  basis  of  the  Aiken  lease,  and  make  a  donation  to  the 
city  towards  the  support  of  the  public  schools,  or  as  the  city  might 
direct,  of  $75,000. 

The  entire  case  of  the  complainants,  as  made  by  themselves,  is 
here  set  forth,  and  their  grievances  may  be  set  dovn  under  these 
heads :  (1)  The  wharfage  fees  to  be  exacted  under  the  renewed  lease 
to  Aiken  &  Co.  are  really  a  tonnage  tax,  in  violation  of  the  constitu- 
tion of  the  United  States.  (2)  The  rates  of  wharfage  under  said  re- 
newed lease  are  excessive.  (8)  The  section  of.  the  city  charter  au- 
thorizing the  city  to  lease  the  wharves  is  in  violation  of  the  constitu- 
tion of  the  United  States.  (4)  The  lease,  as  made  by  the  city  to 
Aiken  &  Co.,  was  in  violation  of  the  city  charter,  and  void,  because 
the  lease  provides  for  public  works  ordered  by  the  city  council,  and 
the  same  was  not  adjudicated  io  the  lowest  bidder,  according  to  the 
requirements  of  section  21  of  the  city  charter.  (5)  The  city  council 
made  undue  haste  in  considering  and  determining  the  matter,  refus- 
ing to  listen  to  the  propositions  of  those  citizens  who  desired  to  bid 
for  the  privileges  to  be  granted. 

Except  the  two  last-mentioned  grievances,  the  issues  presented 
have  been  passed  upon  by  this  court  in  this  district,  and  settled  ad- 
versely to  complainants  in  the  two  cases  of  Leathers  v.  Aiken,  9  Fed. 
Eep.  679,  and  Packet  Co.  v.  Aiken,  4  Woods,  208,  S.  C.  16  Fed. 
Rep.  890.  See,  also.  Cannon  v.  New  Orleans,  20  Wall.  577;  Packet 
Co.  V.  Kebkuk,  95  U.  S.  80;  Packet  Co.  v.  St.  Louis,  100  U.  S.  423; 
Vicksburg  v.  Tobin,  Id.  430;  Packet  Co.  v.  Catlettslurg,  105  U.  S. 
559 ;  Transportation  Co.  v.  Parkersburg,  107  U.  S.  691 ;  S.  C.  2  Sup. 
Ct.  Bep.  782. 

Section  8  of  the  city  charter  (act  No.  20  of  1882}  contains  this 
provision,  among  others : 

"The  couucll  shall  also  have  power  *  *  *  (5)  to  prescribe  and  collect 
Wharfage  and  levee  dues,  and  to  erect  sheds  over  the  wharves  and  buildings, 
to  protect  merchandise  and  to  make  such  charges  therefor  as  will  pay  for 
the  construction,  Iteepiog  in  repair,  lighting,  and  policing  of  such  wharves 
and  sheds,  and  no  more.  The  council  may  lease  or  farm  out  the  wliarves 
and  landiitgs  in  sections,  for  a  period  not  exceeding  ten  years,  to  such  per- 
sons as  will  bind  themselves  with  security  to  construct  and  keep  In  good  re- 
pairs such  wharves  and  landings,  and  construct  and  keep  in  repairs  sheds 
over  the  wharves,  and  liglit  the  same,  and  pay  the  cost  of  policing  the  same, 
for  such  just  and  reasonable  cliarg<43  on  vessels  and  merchandise,  or  either, 
for  the  use  of  the  wharves  and  siieds,  as  may  be  fixed  in  advance  by  the 
council,  and  with  such  specifications  as  may  be  required  by  them." 
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Section  21  of  the  same  law,  among  other  things,  provides  that — 
"(21)  All  contracts  for  public  works,  orfor  materials  or  supplies  ordered  by 
the  council,  shall  be  offered  by  the  comptroller  at  public  auction,  and  given 
to  the  lowest  bidder  who  can  furnish  security  satisfactory  to  the  council :  or 
the  same  shall,  at  the  discretion  of  the  council,  be  advertised  for  proposals, 
to  be  delivered  to  the  comptroller  in  writing,  sealed,  and  to  be  opened  by 
said  comptroller  in  presence  of  the  finance  committee  of  said  conncil,  and 
given  to  the  person  making  the  lowest  proposal  therefor  who  can  furnish 
security  satisfactory  to  the  council:  provided,  that  the  council  shall  in  either 
case  have  a  right  to  reject  any  or  all  bids  or  proposals." 

It  is  very  doubtfal  whether  the  proTision  quoted  from  section  21 
applies  at  all  to'  the  matter  of  farming  oat  the  wharves  and  landings 
as  provided  for  in  section  8 ;  but,  if  it  does^  it-  is  clear  that  neither 
the  duties  and  powers  devolving  on  the  city  council,  "to  prescribe  and 
collect  wharfage  and  levee  dues,"  and,  in  case  of  lease  of  the  wharves, 
to  fix  in  advance  "just  and  reasonable  charges  on  vessels  and  mer* 
chandise,"  nor  the  rates  of  charges  for  wharfage,  when  once  fixed  by 
the  council,  are  to  be  affected  by  the  said  provision  for  adjudicating 
contracts  for  public  works  ordered  by  the  council. 

It  may  be  noticed,  in  passing,  that  if  the  rates  of  wharfage  are  fixed 
in  advance  by  the  council,  as  the  charter  requires  in  case  of  leasing 
the  wharves,  the  adjudication,  if  there  is  any,  is  of  a  privilege  sold 
by  the  city;  and  that  common  sense  would  require  it  to  be  to  the 
highest  bidder,  unless,  indeed,  the  rates  of  wharfage  fixed  should  be 
so  low  as  to  require  the  city  to  give  a  bonus  to  the  lessee.  The  rates 
of  wharfage  not  being  affected  by  the  adjudication  of  the  lease,  whether 
it  is  to  the  highest  or  lowest  bidder,  or  not  open  to  bidding,  the  com- 
plainants are  without  interest  to  attack  the  matter.  Not  being  resi- 
dents  or  tax-payers  of  the  city  of  New  Orleans,  they  have  no  stand- 
ing in  court  to  inquire  how  the  city  council  of  New  Orleans  manages 
or  mismanages  the  affairs  of  the  city. 

As  citizens  of  the  United  States,  engaged  in  running  steam-boats 
or  vessels  to  the  port  of  New  Orleans,  and  compelled  thereby  to  use 
the  wharves  and  landings  of  the  city  of  New  Orleans,  they  have  a 
right  to  see  that  they  are  not  charged  excessive  wharfage;  and,  if 
they  are  charged  excessive  wharfage,  they  may  resist,  and  refuse  to 
pay  the  same,  so  far  as  excessive. 

In  the  case  of  Packet  Co.  v.  Catlettsburg,  105  U.  8.  565,  the  remedy 
in  the  case  of  excessive  rates  of  wharfage  is  pointed  out  to  be  by  an 
action  at  law  to  determine  the  excess;  and,  the  excess  being  thus  le- 
gally established,  then,  by  injunction  from  a  court  of  equity,  to  re- 
strain the  excess.  If  this  is  the  correct  remedy,  and  if  it  is  avttilable, 
it  would  seem  that  the  complainants  have  no  standing  for  the  relief 
they  seek,  even  if  the  court  should  be  of  opinion,  upon  the  case  as 
made,  that  the  proposed  charges  are  excessive.  The  injunction  pen- 
dente lite  is  therefore  to  be  refused  in  every  aspeet  of  the  case. 

This  decides  the  case  as  made  by  the  complainants,  without  refer- 
ence to  the  showing  made  by  the  defendants,  which  is  to  the  effect 
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(1)  that  it  was  necess^  to  raise  the  wharves,  and  petitions  had  be^n 
presented  to  the  council  to  that  effect;  (2)  that  nearly  all  the  steamr  ; 
boat  and  steam-ship  interests  were  satis^ed  with  the  Aiken  lease  then 
in  force,  and  asked  to  have  it  renewed;  ,{Z)  that  the  rate  of  wharfage 
fixed,  in  the  light  of  costs  of  the  wharves,  facilities  famished,  and 
necessary  repairs  and  new  eo&stractions,  is  reasonable;  (4)  that  the 
ordinance  was  regularly  passed  and  considered;  (5)  that  the  collec* 
tion  of  wharfage  by  the  city  had  always  been  attended  by  loss;  (6) 
that  Eager  &  Co.,  lessees  of  the  wharves  prior  to  1881',  were  not  re- 
liable, and  did  not  keep  the  wharves  in  good  order,  and  left  them  at 
the  expiration  of  their  lease  in  a  dilapidated  condition;  (7)  that  the 
mayor  of  the  city  had  good  reasons  to  approve  the  ordinance  renew- 
ing the  lease  to  defendants;  (8)  that  neither  of  the  complainants  "had 
an  interest  io  the  matter  of  f  500,  if  he  had  any  at  all;  (9)  that  none 
of  the  proposals  actually  made  to  the  council  were  proper  or  availa-, 
ble,  as  each  contained  «ome  provision  not  warranted  by  the  law  nor, 
the  city  charter. 

It  will  be  noticed  that  the  charge  made  by  complainants  that  re- 
sponsible parties  were  prepared  to  take  the  lease  of  the  wharves  on 
the  same  conditions  as  Aiken  &  Co.'s  extension,  but  with  a  reduced 
rate  of  wharf  charges,  if  an  opportunity  had  been  given,  thus  reduc-, 
ing  the  burden  on  commerce  in  the  port  of  New  Orleans  without 
damage  to  the  city's  revenues  or  interests,  or,  if  rates  were  to  be, 
maintained,  give  a  bonus  to  the  city,  is  not  met  by  the  defendants,' 
and  we  are  left  in  the  dark  as  to  why  it  is  the  council  would  neither 
reduce  the  rate  of  wharfage,  nor  allow  the  city  to  derive  benefit  from, 
the  lease,  if  the  rates  were  to  be  maintained. 


Connor,  for  'Use,  etc.,  v.  Hanover  Ins.  Co. 

(OVreuA  Court,  W.  If.  Michigan.    1886.) 

OoKFLiCT  o»  Laws— SiTDB  of  Debt— Instoancb— Interest  of  Assttred— Gar- 

HISEMIEKT. 

The  defendant,  an  insurance  company  under  the  laws  of  Kew  York,  but 
doing  business  ftlso  in  Illinois  and  Michigan,  became  indebted  to  the  nominal 
plaintiff,  a  resident  of  Michigan,  for  a  logs  under  one  of  its  policies,  which 
loss  was,  after  adjustment,  assigned  by  her  to  the  actual  plaintiff,  also  a  res- 
ident of  that  state.  Creditors  of  the  nominal  plaintiff,  citizens  of  Illinois, 
eommenced  suit  in  that  state  by  attachment  against  her,  and  garnished  the 
defendant  there.  Subsequently  to  the  service  of  garnishment  in  Illinois,  the 
assignee  of  the  plaintiff  began  suit  against  the  defendant  in  Michigan,  and  ob- 
tained judgment  before  the  case  in  Illinois  was  tried.  Judgment  was  soon 
Afterwards  had  in  Illinois.  Eeld  (1)  that,  as  a  general  rule,  the  situt  of  a  debt 
Is  either  at  the  domicile  of  the  creditor  or  at  the  place  wher&  it  is  payable; 
(8)  that,  under.the  laws  of  Illinois,  suit  having  been  first  commenced  there, 
and  the  courts  of  that  state  having  obtained  by  garnishment  control  of  the 
subject-matter,  there  was  no  jurisdiction  in  the  courts  of  Michigan.* 

*  See  noteatendofcase. 


Digitized  by  VjOOQIC 


5^50^'  FKDERAL  BEPOBTEB. 

Motion  to  Vacate  an  Order  Granting  Stay  of  Exeeation  on  Judg- 
ment. 

N.  A.  Fietcker,  for  plaintiff. 
Mark  Norris,  for  defendant. 

Sevebens,  J.  The  plaintiff  proeared  a  fire  insnranoe  of  the  de> 
fendant  upon  a  building  situate  at  Charlevoix,  in  this  state.  She  then 
was  and  still  is  a  resident  of  Michigan.  The  defendant  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  New  York,  and  has  its 
principal  place  of  business  at  the  city  of  New  York,  and  performs  its 
vital  functions  there.  But  it  also  transacted  insurance  business  in 
Micljigan,  Illinois,  and  other  states  of  the  Union,  under  local  statutes 
perhiitting  it,  their  teirtns  and  regulations  varying  somewhat ;  a  quite 
general  condition  being,  however,  that  it  should  submit  to  the  juris- 
diction of  the  local  courts,  and  make  provision  for  the  service  of  pro- 
cess upon  it  in  the  particular  state.  A  loss,  covered  by  the  policy, 
having  oocurred,  it  was  adjusted  without  waiver  of  defenses  on  the 
part  of  the  company,  and  soon  thereafter  the  claim  against  the  com- 
pany was  assigned  by  the  plaintiff  to  the  parties  for  whose  use  the 
present  snit  is  brought.  But  prior  to  the  loss  the  plaintiff  had  be- 
come indebted  to  certain  citizens  of  Illinois,  residing  at  Chicago,  who 
immediately  on  the  occurrence  of  this  lire,  and  before  the  loss  was  ad- 
justed, commenced  suit  by  attachment  against  the  present  plaintiff, 
and  garnished  the  defendant  in  the  state  court,  under  statutes  of 
Illinois  permitting  such  proceedings.  Due  service  of  the  process  of 
garnishment  was  had,  but  there  was  no  service  of  the  principal  writ 
against  the  defendant  therein.  The  company  appeared,  and  disputed 
its  liability  upon  legal  grounds.  Before  those  cases  came  on  for  trial 
this  suit  was  instituted  in  this  court.  The  defendant  set  up  the  pend- 
ency of  the  Illinois  suits,  and,  on  the  trial  before  the  late  circuit  judge, 
Baxter,  the  facts  appearing  either  by  record  or  the  stipulation  of  the 
attorneys  in  the  case,  the  judge  directed  a  verdict  for  the  plaintiff, 
and  judgment  accordingly,  and  thereupon  ordered  a  stay  of  execu- 
tion until  the  further  order  of  the  court.  Motion  is  now  made  to  va- 
cate'the  stay. 

Since  the  trial  here  one  of  the  oases  in  lUinois  has  been  moved  for- 
ward to  trial,  and,  notwithstanding  the  contest  of  liability  to  the  plain- 
tiff's claim  in  that  jurisdiction,  judgment  has  been  rendered  against 
it.  The  other  case  in  that  state  has  not  yet  been  brought  to  trial, 
but  the  law  and  facts  are  understood  to  be  the  same  as  in  the  case 
which  has  gone  to  judgment.  Thus,  the  whole  question  of  right  be- 
tween the  contending  parties  comes  up  on  this  motion,  and,  upon 
the  practice  .which  has  been  adopted,  it  is  free  from  any  question  of 
pleading. 

It  is  contended  by  counsel  for  the  plaintiff  that  the  debt  due  from 
the  defendant  is  not  within  the  control  of  legislation  by  the  state  of 
Illinois,  or  the  jurisdiction  of  her  courts;  and  the  reason  given  is 
that,  whether  the  situs  of  the  debt  be  in  Michigan,  where  the  ored- 
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iior  resideB,  or  in  New  Tork,  where  the  debt  is  legally  payable,  it 
eertainly  is  not  in  liliiijoiB ;  and  that  it  is  not  Bobjeot  to  any  proceed- 
ing there,  that  it  ia  wholly  extraterritorial  to  that  authority  and  ju- 
risdiction, and  that  the  attempt  to  draw  it  within  their  control  is  an 
unauthorized  and  arbitrary  assun^tion.  And,  as  tending  to  support 
this  view,  the  following  cases  are  cited:  Tingley  t.  Bateman,  10 
Mass.  843;  Bay  v.  Underwood,  8  Pick.  303;  Hart  t.  Anthony,  U 
Pick.  446 ;  Nye  t.  Litcombe,  21  Pick.  365 ;  Green  v.  Farmers',  etc.. 
Bank,  25  Conn.  462;  Looejoy  r.  Albee,  38  Me.  414;  Baxter  v.  Vin' 
cent,  6  Vt.  614;  Cronin  v.  Foster,  13  B.  I.  196;  Jones  v.  Wineket' 
ier,  0  N.  H.  497;  Sawyer  v.  Thompson,  4  Fost.  510;  Lavorenee  t. 
Smith,  45  N.  H.  538 ;  BaUs  v.  New  Orleans,  etc.,  R.  Co.,  4  Abb.  Pr. 
73;  Willet  v.  Equitable  Ins.  Co.,  10  Abb.  Pr.  195;  Towle  v.  Wilder, 
67  Vt.  622;  Danforth  v.  Penny,  3  Meto.  664;  Gold  y.  Housatonic  R. , 
Co.,  I.Gray,  424;  Larkiny.  Wilson,  106  Mass.  120;  Smithy.  Bos- 
ton, C.  d  M.  R.  Co.,  88  N.  H.  887 ;  Myer  y,  Liverpool,  L.  c£  O.  Ins. 
Co..  40  Md.  595. 

On  the  other  hand,  the  defendant,  protesting  against  a  double  con- 
demnation, insists  that,  inasmuch  as  the  defendant,  a  party  to  the 
insarance  contract,  is  subject  to  the  laws  of  the  state  of  Illinois,  it 
has  no  choice  bat  to  submit  to  the  decisions  of  its  courts  construing 
and  applying  the  same.  It  is  contended  that  while  it  is  true,  as  a 
general  rule,  that  the  situs  of  a  debt  must  be  either  at  the  domicile 
of  the  creditor  or  at  the  place  where  it  is  payable,  yet  that  this  is  not 
an  absolute  rule,  and  may  be  varied  by  express  legislation ;  that  the 
states  may  legislate  thereon  according  to  their  own  view  of  their  in- 
terests; that  the  suits  in  Illinois,  having  been  first  commenced,  the 
court  there  has  acquired  control  of  the  subject;  and  that,  whether  its 
decision  be  right  or  wrong,  it  is  conclusive,  and  must  be  followed  here. 
And  the  following  cases  are  relied  on  in  support  of  this  argument : 
Moore  v.  Wayne  Circuit  Judge,  55  Mich.  84;  B.  C.  20  N.  W.  Sep.  801; 
Pennoyer  v.  Neff,  95  U.  S.  714;  Roche  v.  Insurance  Co.,  2  Bradw.  860; 
Hannibal  rf  St.  J.  R.  Co.  v.  Crane,  102  111.  249;  Fithian  v.  New  York  dk 
E.R.Co.,'Sl  Pa.  St.  114;  Barr v. Xtny, 96  Pa. St. 485;  GhUdsy.Digby, 
24  Pa.  St.  23;  Mooney  y.  Union  Pac.  Ry.,  9  Amer.  k  Eng.  B.  Cas. 
131;  S.  C.  14  N.  W.  Rep.  343;  Burlington  dt  M.  Ry.  v.  Thompson,  18 
Cent.  Law  J.  192;  8.  C.  1  Pac.  Rep.  632;  Eiehelburger  v.  Pittsburg, 
etc.,  Ry.,  9  Amer.  &  Eng.  B.  Cas.  158;  McAllister  v.  Pennsylvania 
Ins.  Co.,  28  Mo.  214;  National  Banky.  Huntington,  129  Mass.  444; 
Mycr  y.  Liverpool,  L.  dt  O.  Ins.  Co.,  40  Md.  601;  Brauser  v.  New 
England  Fire  Ins.  Co.,  21  Wis.  512. 

There  has  been  a  great  difiPerence  of  opinion  opon  the  subject,  and, 
after  attending  to  the  variations  in  the  facts  of  particular  cases,  it 
still  remains  impossible  to  reconcile  the  authorities.  Nothing  in  the 
federal  decisions  seems  controlling.  The  statement  already  made,  of 
the  positions  of  the  parties  here,  presents  the  main  features  of  the 
reasons  and  arguments  employed  for  reaching  the  diiferent  oonolti- 
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aons.'  It  is  not  necessary  to  go  over  the  groand  again  in  this  case. 
Unquestionably,  it  is  a  point  of  great  difficulty,  and  I  have  been  stmck 
^th  doubt  at  various  steps  in  advancing  to  a  decision. 

Some  of  the  cases  go  very  far  in  support  of  the  defense  here,  not- 
ably  the  Kansas  case,  (18  Cent.  Law  J.  192,)  where  a  railroad  cor- 
poration, organized  and  having  its  principal  place  of  business  in  Ne- 
braska, but  whose  line  extended  into  Kansas,  was  garnished,  for  a 
debt  due  one  of  its  employes  for  wages,  in  the  courts  of  Kansas,  at 
the  suit  of  a  creditor  of  the  employe.  The  employe  resided  in  Ne- 
braska, had  earned  the  wages  there,  and  those  wages  were  exempt  to 
him  and  his  family  by  the  laws  of  that  state.  No  service  of  process 
was  had  on  the  principal  defendant.  It  did  not  appear  that  the 
plaintiff  was  a  resident  of  Kansas,  yet  the  supreme  court  of  that  state 
held  that  the  debt  was  rightly  garnished  there.  Burlington,  etc.,  Ry. 
Co.  v.  Thompson,  supra,  (January,  1884.) 

I  do  not  presume  to  say  that  the  case  was  erroneously  decided,  but, 
with  the  utmost  deference  to  that  court,  it  seems  to  me  that  the  de- 
cision is  open  to  grave  criticism.  It  appears  to  me  that  the  sugges- 
tion that  a  defendant,  entering,  for  the  purpose  of  doing  business,  a 
state  where  he  is  liable  to  a  judgment  subject  to  be  duplicated  else- 
where, and  the  debt  twice  collected,  takes  the  risk  of  such  conse- 
quences, is  one  of  the  last  to  be  made  in  the  administration  of  justice 
in  an  enlightened  state,  and  ought  only  to  be  mentioned  as  a  catas- 
trophe found  unavoidable  after  all  legal  reasoning  had  failed.  It 
does  not  seem  to  be  consonant  with  our  interstate  relations,  and  the 
general  principles  of  jurispradence  which  ought  to  prevail  for  com- 
mon justice  and  harmony;  and  one  could  not  help  feeling  doubtful 
whether  the  reasoning  leading  to  such  a  result  could  be  sound.  And 
if,  in  the  present  case,  it  did  not  appear  that  the  plaintiffs  in  the 
Illinois  suits  were  citizens  of  that  state,  I  could  not  agree  that  the 
judgment  there  was  upon  a  subject  within  the  jurisdiction  of  the 
court.  But  it  does  in  fact  appear  that  the  parties  who  sued  there 
were  citizens  of  Chicago,  and  certain  legal  consequences  arise  from 
that  circumstance  which  have  weight  in  the  discussion.  The  debts 
for  which  those  parties  brought  suit  were  choses  in  action,  which,  in 
legal  theory,  attached  to  the  domicile  of  the  creditors  there.  It  might 
be  competent  for  the  state  to  legislate  in  behalf  of  its  own  citizens 
owning  such  choses  in  action,  so  as  to  enable  them  to  reach  any  as- 
sets of  the  debtor  which  the  legislature,  by  changing  the  common-law 
theory  of  their  'situs,  could  localize  there;  and  that  the  debtor,  by 
creating  the  debt  in  that  state,  and  contracting  such  relations  with 
its  citizens,  ought  to  be  regarded  as  having  consented  to  such  regu- 
lations for  its  collection,  or,  at  least,  as  having  no  just  reason  for 
complaining  of  them.  And,  if  it  were  necessary  to  support  the  judg- 
ment, I  should  be  required  to  presume  that  the  judgm^at  was  paya- 
ble there.  I  am  inclined  to  the  opinion  that,  although  the  bounds 
o£  comity  are  rather  severely  strained  by  this  course,  it  may  be  pur- 
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sned  consistently  with  established  principles.  There  are  two  consid* 
orations  touching  the  abstract  merits  which  incline  me  to  adopt  this 
view  in  a  doubtful  case :  Fint,  the  one  already  alluded  to,  that  we 
thus  avoid  imposing  a  double  liability  upon  a  party  whose  good  faith 
is  not  questioned;  and,  second,  the  property  has  gone  to  pay  a  just 
debt  of  the  plaintiff,  and  she  has  received  the  benefit  of  it.  These 
circumstances  could  not  turn  a  clear  case.  It  is  said  to  have  been 
held  by  Blodobtt,  D.  J.,  that  the  liability  of  an  Insarance  company 
to  garnishment  does  not  arise  in  Illinois  until  after  adjustment.  The 
contrary  appears  to  have  been  held  in  the  state  court  in  this  case. 
If  this  was  error,  it  was  error  merely,  and,  if  the  court  had  jurisdic- 
tion, could  only  be  corrected  there. 

On  so  close  a  question  I  shall  deny  the  motion,  without  costs,  and 
without  prejudice  to  a  new  motion,  if  the  plaintiffs  shall  elect  to 
make  it  when  the  circuit  justice  of  the  supreme  court,  or  the  circuit 
judge,  shall  preside  here. 

NOTE. 

Between  coorts  of  concnrrent  jurisdiction,  the  conrt  first  acqutrinj;  jnrisdiotioo  will 
retain  it,  and  another  will  not  interfere  with  it.  Attleborough  Nat.  Bank  v.  North- 
western Manufg  &  Car  Co.,  28  Fed.  Rep.  113 ;  Owens  v.  Oliio  Cent.  R.  Co.,  20  Fed.  Rep. 
10;  Brncc  v.  Manchester  &  K.  R.  R.,  19  Fed.  Rep.  342  ;  In  re  James,  18  Fed.  Rep.  853; 
Claflin  V.  Lisso,  16  Fed.  Rep.  897;  Martin  V.Baldwin,  19  Fed.  Ren.  340;  DaTis  t.  Life 
Aas'n  of  America,  11  Fed.  Rep.  781,  and  note,  789;  Harris  v.  Hess,  10  Fed.  Rep.  283; 
Parkes  v.  Aldridge,  8  Fed.  Rep.  220 ;  Union  Mut.  Life  Ins.  Co.  v.  Pniversity  of  Chicapo. 
B  Fed.  Rep.  443 ;  Hamilton  v.  Chouteau,  Id.  839 ;  Levi  v.  Columbia  Life  Ins.  Co.,  1  Fed. 
Rep.  206;  Barnum  Wire-works  v.  Wayne  Circuit  Judge,  (Mich.)  28  N.  W.  Rep.  802, 
805. 

Federal  courts  will  not  interfere  with  the  possession,  control,  or  disposition  of  prop- 
erty in  the  hands  of  a  state  court  of  co-ordinate  Jurisdiction.  Bruce  v.  Manchester  & 
K.  R.  R.,  ISFed.Rep.  342;  Domestic  <fc P.  M.  Soc.  v.  Hinman,  13  Fed.  Rep.  161;  Walker 
v.  Flint,  7  Fed.  Rep.  439 ;  Hutchinaon  v.  Green,  6  Fed.  Rep.  833 ;  Adler  v.  Roth,  6  Fed. 
B«p.  895. 


DoLPH  V.  Tboy  Laundry  Machinbby  Co. 

{OireuU  Court,  S.  D.  New  York.    1886.) 

L  Cohtkact—Vaijmtt— Restraint  of  Tbaob— Combination  of  Mawufact- 

UREK8. 

A  contract,  under  which  two  rival  manufacturers  agreed  upon  a  scale  of 
selling  prices  for  their  goods,  one  of  them  discontinuing  big  business,  and  be- 
coming a  partner  with  the  other  for  a  apecifled  term,  is  not  void,  as  in  re- 
straint of  trade:  provided,  the  goods  manufactured  were  not  articles  of  neces- 
sity, and  the  transaction  did  not  amonnt  to  a  conspiracy  between  the  parties 
to  control  prices  by  creating  a  monopoly.^ 
2.  Damages— M£AS(7BB  of — Future  Dbuvert  of  Personal  Property— Con 
tract  Price  and  Market  Price. 

The  tme  rale  of  damages  for  the  breach  of  an  agreement  to  sell  and  deliver 
personal  property  at  a  future  day  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  property  at  the  time  of  delivery  called  for  by  the 
contract.  It  is  immaterial  whether  the  article  to  be  delivered  is  or  is  not  in 
existence  at  the  time  of  the  contract,  or  whether  it  is  one  to  be  manofactnred, 
from  time  to  time,  as  required. 

*8ee  note  at  end  of  case. 
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8.  Samb-tCohtbact  Price  akd  Oo6T  PiQobh-Markht  VALim. 

Indemnity  for  the  breach  of  such  a  contract  includes  the  plaintiff's  actuttl 
and  also  his  prospective  loss;  but  this  is  not  necessarily  measared  by  the  dif- 
ference between  the  contract  price  and  the  cost  of  the  articles  to  bimself  if 
'  be  had  manufactured  them.  When,  from  the  nature  of  the  article,  there  is 
no  market  for  it,  and  no  way  of  ascertaining  market  value,  the  plaintiff  should 
recover,  as  his  prospective  loss,  the  difference  between  the  contract  price  and 
the  reasonable  cost  of  producing  the  article. 

4.  Same— Thing  to  be  Supplied  kot  ^tANoyAcruBED  Ezclusitblt  by  Plaih- 

TIPF. 

'  Where  a  contract  provided  that  plaintiff  was  to  have  the  i>riTilege  of  sop- 
plying  the  defendant  with  certain  machines  at  the  lowest  price  bid  by  other 
manufacturers  for  supplying  defendant  wi(h  the  same,  the  plaintiff  is  not  en- 
titled to  damages  for  breach  by  defendant,  unless  it  is  shown  that  th«re  is 
some  usual  or  average  percentage  of  profit  customarily  realized  by  manufact- 
urers of  analogous  articles,  or  some  established  manufacturers'  price. 

Motion  for  New  Trial.     The  opinion  Btatea  the  facts. 
Oeo.  L.  Steadman,  for  plaintiff. 
E.  Cowen,  Jr.,  for  defendant. 

'  WaUiAob,  J.  The  motion  by  the  defendant  for  a  new  trial  raises 
the  questions  whether  the  contract  in  suit  was  Toid  as  one  in  restraint 
of  trade,  and  whether  the  correct  rule  of  damages  was  given  by  the 
judge  in  his  instructions  to  the  jury.  The  facts,  so  far  as  they  are 
necessary  to  the  consideration  of  these  queBtions,  may  be  briefly  stated. 
The  parties  were  competitors  in  the  business  of  manufacturing  and 
selling  washing-machines  throughout  the  United  States,  the  plaintiff's 
place  of  business  being  at  Cincinnati  and  the  defendant's  at  Troy. 
They  were  the  principal,  but  not  the  only,  manufacturers  in  this 
country.  In  January,  1882,  in  order -to  obviate  the  consequences  of 
competition  with  each  other,  and  secure  better  prices  and  better  prof- 
its, they  entered  into  an  agreement  to  divide  the  profits  on  all  sales 
made  by  each,  upon  the  basis  of  a  fixed  manufacturers'  price  and 
selling  price  upon  machines,  during  the  term  of  five  years.  Among 
other  things,  by  the  terms  of  the  contract,  (1)  the  plaintiff  promised 
to  deliver  to  the  defendant  such  "Dolph  Standard"  machines  as  the 
latter  should  order,  from  time  to  time,  at  the  price  of  $110  each,  and 
the  defendant  promised  to  take  at  least  50  of  such  machines  in  each 
year;  and  (2)  the  plaintiff  was  to  have  the  option  of  manufacturing 
all  machines  sold  by  both  parties,  at  the  price  of  $110  each  for  the 
"Dolph  Standard"  machine,  and  at  such  prices  for  other  machines  as 
might  be  bid  for  them  in  open  competition  by  any  other  responsible 
manufacturer  for  equal  quality  of  goods.  After  the  parties  had  pro- 
ceeded  under  the  contract  for  one  year,  the  defendant  terminated  it 
by  notice  to  the  plaintiff.  During  the  remaining  four  years  of  the 
contract  both  parties  sold  many  of  the  "Dolph  Standard"  machines 
at  prices  ranging  from  $110  to  $175  each.  During  these  years  the 
plaintiff  was  ready  and  willing  to  comply  with  the  provisions  of  the 
contract.  The  evidence  was  that  during  these  four  years  the  plain- 
tiff  could  have  manufactured  the  machines  at  a  cost  to  himself  of  from 
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$45  to  $93.60 eaofa;  and  the  pride  paid  by  defendant  to  other  mana* 
lactarers,  and  the  cost  of  manafaotoring  them  when  made  by  the  de- 
fendant, was  about  $105  each. 

The  jndge  denied  an  inetruction,  requested  for  the  defendant,  that 
the  contract  was  void,  as  being  one  in  restraint  of  trade.  Upon  the 
question  of  damages,  be  instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  what  he  would  have  realized  had  the  contract  been 
performed,  taking  into  consideration  what  he  would  have  made  in 
the  future  if  he  had  been  permitted  to  oarry  it  out,  as  well  gains  pre- 
vented as  losses  sustained,  provided  they  weris  certain,  and  such  as 
naturally  followed  from  the  breach  of  the  contract.  Beferring  to  the 
50  Dolph  Standard  washers  which  the  defendant  had  agreed  to  take 
for  each  of  the  four  remaining  years  of  the  contract,  he  instructed  the 
jury  that  the  pUintiff  was  at  all  times  ready  and  willing  to  furnish 
these  machines,  and  could  have  done  so  at  a  cost  to  himself  varying 
from  $45  to  $92.50  each,  and  by  doing  so  would  have  made  a  profit 
consisting  of  the  difference  between  the  cost  and  $110,  the  contract 
price.  Bespecting  the  other  machines,  he  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  difference  between  the  price 
the  defendant  paid  other  manufacturers  for  such  machines,  or  the 
cost  of  the  machines  to  the  defendant  when  manufactured  by  itself, 
and  the  sura  for  which  the  plaintiff  could  have  manufactured  them. 
He  refused  to  instruct  the  jury,  as  requested  by  the  defendant,  that 
the  rule  of  damages  was  the  difference  between  the  contract  price  and 
the  market  value  of  the  machines  at  the  times  at  which  th6y  were  to 
have  been  delivered.  Exceptions  were  taken  by  the  defendant  to  the 
instructions  given,  and  to  the  refusal  to  instruct  as  requested. 

Assuming  that,  in  entering  into  the  contract,  the  parties  coritem- 
plated  that  the  defendant  should  cease  manufacturing  machines, 
and  buy  all  its  machines  from  the  plaintiff*  and  that  the  only  pur- 
pose in  view  was  to  promote  the  interests  of  the  parties,  and  enable 
them  to  obtain  from  customers  higher  prices  for  the  machines,  it  is 
not  obvious  how  such  a  contract  contravenes  any  principle  of  public 
policy.  Washing-machines,  although  articles  of  convenience,  are  not 
articles  of  necessity.  The  scheme  of  theparties  did  not  contemplate 
suppressing  the  manufacture  or  sale  of  machines  by  others.  Those 
who  might  be  unwilling  to  pay  the  prices  asked  by  the  parties  could 
find  plenty  of  mechanics  to  make  such  machines,  and  the  law  of  de- 
mand and  supply  would  effectually  counteract  any  serious  mischief 
likely  to  arise  from  the  attempt  of  the  parties  to  get  exorbitant  prices 
for  their  machines.  It  is  quite  legitimate  for  any  trader  to  obtain 
the  highest  price  he  can  for  any  commodity  in  which  he  deals.  It  is 
equally  legitimate  for  two  rival  manufacturers  or  traders  to  agree 
upon  a  scale  of  selling  prices  for  their  goods,  and  a  division  of  their 
profits.  It  is  not  obnoxious  to  good  morals,  or  to  the  rights  of  the 
public,  that  two  rival  traders  agree  to  consolidate  their  concerns,  and 
that  one  shall  discontinue  business,  and  become  a  partner  with  the 
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q^h«r,  for  a  specified  term.  It  may  happen,  as  the  resalt  of  sneh  an 
arrangement,  that  the  public  have  to  pay  more  for  the  commodities 

in  which  the  parties  deal;  but  the  public  are  not  obliged  to  buy  of 
them.  Certainly,  the  public  have  no  right  to  complain,  so  long  as 
.th«  transaction  falls  short  of  a  conspiracy  between  the  parties  to 
.control  prices  by  creating  a  monopoly.  It  is  hardly  necessary  to  cite 
authority  in  support  of  these  propositions,  but.  If  any  is  needed, 
enough  will  be  found  in  the  opinions  ih  the  cases  of  Jones  v.  Lees,  1 
Burl.  &  N.  189;  Ainsworth  v.  Bentley,  14  Wkly.  fiep.  630;  Marshv. 
liusseU,  66  N.  Y.  292;  and  Perkins  v.  Lyman,  9  Mass.  522.  As  is 
stated  by  Mr.  Pollock,  (Frin.  Cont. :) 

"Public  policy  requires  on  the  one  liand  that  a  man  shall  not,  by  contract, 
deprive  himself  or  the  state  of  his  labor,  skill,  or  talent;  and  on  the  other 
hand  that  he  shall  be  able  to  preclude  himself  from  competing  with  particu- 
lar persons,  so  far  as  necessary  to  obtain  the  beat  price  for  his  business  or 
knowledge  when  he  chooses  to  sell  it." 

Upon  the  question  of  damages,  the  e£Pect  of  the  instructions  given, 
and  those  refused)  was  to  direct  the  jury  that  the  measure  of  dam- 
ages  for  the  breach  of  the  contract  was  the  di£Ference  between  the  con- 
jtract  price  and  the  price  which  it  would  have  cost  the  plaintiff  to 
make  and  deliver  the  machines,  irrespective  of  the  market  value  of 
the  machines  during  the  period  of  the  contract.  The  general  instruc- 
tion with  which  the  judge  prefaced  his  directions  to  the  jury,  that 
the  plaintiff  was  entitled  to  recover  as  damages  what  he  would  have 
realized  had  the  contract  been  performed,  including  as  well  gains 
prevented  as  losses  sustained,  was  undoubtedly  a  correct  statement 
of  the  law.  One  of  the  most  recent  cases  in  which  it  was  reiterated 
is  U.  S.  v.  Behun,  110  U.  S.  338;  S.  C.  4  Sup.  Ct.  Rep.  81.  It  was 
there  held  that  where  one  party  enters  upon  the  performance  of  a 
contract,  and  incurs  expense  therein,  and,  being  willing  to  perform, 
is,  without  fault  of  his  own,  prevented  by  the  other  party  from  per- 
forming, his  loss  will  consist  of  two  distinct  items  of  damages :  First, 
liis  outlay  and  expenses,  less  the  value  of  materials  on  hand;  and, 
secondly,  the  profits  he  might  have  realized  by  performance.  In  ap- 
plying this  rule  to  the  facts  of  the  particular  case,  the  courts  have 
sometimes  used  language  which  is  liable  to  misconception,  if  under- 
stood to  be  the  rule  which  ordinarily  applies  in  the  case  of  a  contract 
for  the  future  delivery  of  articles  which  have  a  market  value.  Thus, 
in  the  leading  case  of  Masterton  t.  The  Mayor,  7  Hill,  69,  the  lan- 
guage of  the  syllabus  is: 

"The  measure  of  damages  in  respect  to  so  much  of  the  contract  as  remains 

wholly  unperformed  is  the  difference  between  what  the  performance  would 
have  cost  the  plaintiff  and  the  price  which  the  defendant  agreed  to  pay." 

See,  also,  the  language  of  Gobtis,  J.,  in  Philadelphia,  W.  d  B.  B. 
Co.  V.  Howard,  13  How.  344. 

The  error  of  the  instructions  in  the  present  case  eonsists  in  adopt* 
ing  these  expressions  literally,  ai^d  applying  them  to  a  case  where  the 
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difference  between  the  cost  price  and  the  contract  price  vonld  exceed 
the  plaintiff's  actual  prospective  loss,  and  allow  him  more  than  com- 
plete indemnity  for  the  breach  of  the  contract  by  the  defendant.  In 
the  cases  where  damages  have  been  sanctioned  upon  the  basis  of  the 
difference  between  the  contract  price  and  the  actnal  cost  to  the  plain- 
tiff of  performance  of  the  contract,  there  was  no  other  criterion  for 
ascertaining  the  extent  of  the  plaintiff's  prospective  loss.  Thus,  in 
MastertoH  v.  The  Mayor  the  contract  was  for  furnishing  marble,  cut, 
fitted,  and  prepared  for  a  particular  building,  and  in, Story  v.  New 
York  dcH.H.R.  Co.,  6  N.  Y.  85,  the  contract  was  for  building  the  road- 
way of  a  railroad;  and  it  is  to  be  observed  that  in  both  of  these  cases 
the  cost  of  performing  the  contract  which  was  allowed  as  the  basis 
of  damages  was  not  the  cost  to  the  plaintiff  personally,  but  the  rea- 
sonable cost  of  doing  what  was  done  by  him,  and  he  was  not  allowed 
to  recover  the  difference  between  the  contract  price  and  subcontracts 
made  by  him  with  others  for  doing  the  same  work.  In  Elhinger  v. 
Armstrong,  L,  R.  9  Q.  B.  473,  the  court  say:  "When,  from  the  nat- 
ure of  the  article,  there  is  no  market  in  which  it  can  be  obtained,  this 
rule  [the  difference  between  the  contract  and  market  value]  is  not 
applicable." 

The  well-settled  rule  of  damages  for  the  breach  of  an  agreement  to 
sell  and  deliver  personal  property  at  a  future  day  is  the  differenfe 
between  the  contract  price  and  the  market  value  of  the  property  at 
the  time  of  the  delivery  called  for  by  the  contract.  It  is  quite  im- 
material whether  the  article  to  be  delivered  js  or  is  not  in  existence 
at  the  time  of  the  contract,  or  whether  it  is  one  to  be  manufactured, 
from  time  to  time,  as  required.  This  is  specifically  pointed  out  in 
Matterton  v.  The  Mayor,  where  Bbardsley,  J,,  says: 

"In  reiison  and  justice,  there  can  be  no  difference  between  damages  which 
should  be  recovered  for  the  breach  of  an  ordinary  agreement  to  buy  or  sell 
goods  and  one  to  procure  materials.  At  them  for  use,  and  deliver  them  in  a 
finished  state,  at  a  stipulated  price." 

In  Rhodes  r.  Cleveland  RoUing-miU  Co.,  17  Fed.  Rep.  426,  the  con- 
tract was  for  the  delivery  of  pig-metal,  to  be  manufactured,  and,  the 
defendant  having  refused  to  proceed  with  the  contract,  it  was  held  that 
the  plaintiff's  damages,  ordinarily,  would  be  the  difference  between 
the  market  price  and  the  contract  price  at  the  time  defendant  re- 
fused to  go  on  with  the  contract;  but  that  plaintiff  having  tendered 
the  iron  after  notice  that  the  defendant  would  not  accept,  and  the 
price  having  advanced  between  the  time  of  notice  and.  the  time  of  the 
tender,  the  plaintiff  could  only  recover  the  difference  between  the  con* 
tract  price  and  the  price  at  the  time  of  the  tender.  See,  also,  MC' 
Naughter  v.  CassaUy,  4  McLean,  531. 

The  plaintiff  certainly  was  not  entitled  to  a  larger  recovery  than 
be  would  have  been  entitled  to  if  he  had  built  all  the  machines  which 
might  have  been  required  to  carry  out  the  contract.  He  might  then 
have  stored  or  retained  them  for  the  defendant,  and  sued  for  the  con- 
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tract  priee;  bnt  if  he  did  not  oboose  to  do  tbi«,  and  elected  to  sue  foe 
breach  of  contract  to  accept  them,  and,  having  the  machines  on  hand, 
could  have  sold  them,  and  realized  a  larger  price  than  the  actual 
cost  of  manufacture  to  himself,  it  would  have  been  bis  duty  to  do  so, 
and  bis  recovery  would  have  been  the  difference  between  what  be 
could  have  realized  upon  sales  and  the  contract  price.  The  party 
who  is  exposed  to  loss  by  the  violation  of  the  contract  by  another 
party  must  exert  himself  to  make  the  damages  as  light  as  possible; 
the  law  imposes  this  active  duty  upon  him.  Costigan  v.  Mohawk 
rf  H.  R.  Co.,  2  Denio,  609;  Hamilton  v.  McPheraon,  28  N.  Y.  72; 
Dillon  V.  And^erson,  43  N.  Y.  231;  Warren  v.  Stoddart,  105  U.  S. 
229.  Good, faith  and  good  logic  require  that  he  be  confined  to  a  re< 
covery  of  those  damages  only  which  arise  from  the  fault  of  the  other 
party. 

What  has  been  said  has  reference  to  the  instructions  respecting  the 
damages  recoverable  by  the  plaintiff  for  the  breach  of  that  part  of  the 
contract  relating  to  the  "Dolpb  Standard"  machines.  It  is  apparent 
that,  under  the  instructions  given,  the  jury  may  have  awarded  the 
plaintiff  damages  in  excess  of  the  difference  between  the  market  price 
or  value  of  the  machines  at  the  time  when  their  acceptance  was  called 
for  under  the  contract  and  the  contract  price.  The  evidence  that  both 
the  plaintiff  and  defendant  were  selling  the  machines  in  open  market 
dflring  the  whole  term  of  the  contract,  and  the  prices  at  which  the 
machines  were  sold,  authorized  the  jury  to  ffx  the  market  value.  As  to 
the  damages  recoverable  for  the  breach  of  that  protisiou  of  the  contract 
by  which  the  plaintiff  was  to  have  the  privilege  of  supplying  the  de- 
fendant with  other  washiog-macbines  at  the  lowest  price  bid  by  other 
manufacturers  for  supplying  defendant  with  the  same,  it  is  not  clear 
that  the  plaintiff  could  establish  any  loss  of  profits,  unless  it  could 
be  shown  that  there  is  some  usual  or  average  percentage  of  profit 
customarily  realized  by  manufacturers  of  analogous  articles,  or  some 
established  manufacturers'  price.  The  plaintiff  might  have  been  un- 
willing to  act  upon  the  option  at  prices  which  other  manufacturers 
would  have  offered,  and  the  extent  of  his  prospective  loss,  if  any,  is 
largely  a  matter  of  speculation.  The  defendant  may  have  been  so 
situated  that  it  could  better  afford  to  employ  its  own  men  and  facili- 
ties, even  although  by  doing  so  its  machines  would  cost  it  more  than 
to  buy  them  of  others,  and  in  this  view  the  difference  between  the 
actual  cost  of  the  machines  to  the  defendant,  and  tlie  sum  it  would 
have  cost  the  plaintiff  to  make  and  furnish  them,  might  not  be  the 
correct  rule  of  damages.  Inany  view,  the  jury  were  unduly  restricted 
by  the  direction  that  the  plaintiff  was  entitled  to  recover  as  bis  loss 
nnder  this  provision  of  the  contract  the  difference  between  what  it 
cost  the  defendant  to  build  them  and  what  the  plaintiff  could  have 
built  them  for.  At  most,  the  cost  to  the  defendant  was  only  evidence 
to  be  considered  with  the  other  evidence  of  the  ordinary  manafact- 
iuers'  price  for  such  machinea. 
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For  these  reasons  it  must  be  held  that  the  instructions  to  the  jury 
on  the  /question  of  damages  were  erroneous,  and  prejudicial  to  the 
defendant.     A  new  trial  is  granted. 

KOTE. 

See  W.  XT.  Tel.  Co.  v.  Burlington  &  S.  W.  Ry. Co.,  11  Fed.  Hep.  1,  and  note,  10-14,  and 
Sharp  V.  Whiteside,  19  Fed.  Rep.  156,  and  note,  164-178,  .for  an  exhaustive  discussion 
of  the  validity  of  coiitracta  binding  parties  not  to  do  business  in  particular  districts,  or 
to  sell  to  or  labor  for  certain  parties  only.  See,  also,  McCanll  v.  Braham,  16  Fed.  Rep. 
37,  and  note,  42-49,  as  to  the  development  of  the  modem  doctrine  In  regard  to  the  en- 
forcement of  contracts  of  the  latter  class  by  injunction. 

In  Bickford  v.  Davis,  11  Fed.  Rep.  549,  speciUc  performance  of  a  contract  to  make 
peg-vood  fur  plaintiff  ezclnsively,  was  denied  on  the  ground  that  it  vras  a  proper  case 
for  damages  at  law,  and  because  of  other  circunistancea  that  rendered  specihc  perform- 
ance inequitable. 

In  Iowa  contracts  have  been  upheld  "  not  to  practice  law  "  in  a  certain  city,  Smalley 
V.  Greene,  3  N.  W.  Rep.  78;  "not  to  practice  medicine  "  in  a  certain  place,  Haldeman 
V.  Siraonton,  7  N.  W.  Rep.  493;  "not  to  do  blacksniithing"  in  a  certain  locality, 
StatTord  v.  Sbortreed,  17  Jf.w.  Rep.  766 ;  and  "  not  to  sell  to  any  one  but  plaintiff,  within 
two  miles,  for  a  period  of  five  years,"  Arnold  v.  Kreutzer,  25  N.  W.  Rep.  139.  In  Michi- 
gan the  court  enforced  by  injunction  a  contract  never  to  engage  in  a  speoifiea  line  of 
business  at  Bay  City,  nor  to  use  nor  permit  the  use  of  the  name  "  Little  Jalce,"  under 
which  the  business  was  established.  Grow  v.  Seli^raan,  11  N.  W.  Kep.  404.  A  con- 
tract giving  one  party  the  exclusive  sale  in  a  certain  place  of  all  brick  nianufactured 
by  another  during  the  season  of  1883  was  construed  iu  Norris  v.  Clarke,  (Minn.)  24  N. 
W.  Kep.  128. 


£vB6EB8  V.  Winston. 

{Oireuti  Court,  E.  D.  Virginia.    July,  1886.) 

TAXBS— COTXECTORS — ACCOtJSTIKG  TO  STATE-r-VrROTNTA  CotlPOWS — SCRETTES. 

Neither  a  tax  collector,  nor  the  surety  on  his  official  bond,  can  discharge 
his  debt  to  the  state,  for  money  received  by  him  for  taxes,  with  the'  state's  tax- 
receivable  coupons.    Laws  Va.  December  84, 1872. 

Upon  Petition  for  Mandamus.     The  opinion  states  the  case. 
Win.  L.  Royall  and  D.  H.  Chamberlain,  for  petitioner. 
Rufus  S.  Ayerg,  for  respondent. 

Bond,  J.  It  appears  from  the  facts  in  this  case  that  B.  R.  Bur- 
gess was  the  collector  of  taxes  and  treasurer  of  Northumberland 
county,  in  Virginia,  and  as  such  collected  and  received  the  taxes  due 
the  state  to  the  amount  of  $3,229.98,  which,  with  interest,  amounted, 
at  the  time  of  this  suit,  to  $3,794.73,  for  which  he  has  not  accounted. 
G.  T.  Burgess  is  the  surety  on  his  bond  for  the  faithful  performance 
of  his  official  duties.  The  state  of  Virginia,  by  its  proper  officers, 
brought  suit  and  recovered  a  judgment  for  the  sum  above  stated,  and 
"Winston,  the  sheriff,  was  directed  to  enforce  the  same  by  an  execu- 
tion issued  on  the  judgment.  The  petitioners  tendered  tax-receivaljle 
coupons  for  the  amount  due,  which  the  sheriff  refused  to  receive  in 
payment.  The  defendants  tiled  their  petition  for  a  mandamus  in  a 
state  court,  to  compel  tbe  sheriff  to  receive  the  coupons  in  satisfac- 
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tion  of  the  state's  claim,  and  then  removed  the  cause,  by  proper  pro- 
cess, to  this  court.  The  refusal  of  the  tender  by  the  sheriff  was  based 
upon  the  act  of  Virginia  approved  December  2i,  IS73,  by  which  it 
vas  declared,  that  it  should  not  be  lawful  for  any  collector  of  taxes  to 
convert  any  moneys  received  by  him  into  coupons,  bat  that  such  col- 
lector should  account  to  the  treasury  in  money  for  all  revenue  re- 
ceived by  bim  in  money.  The  act  likewise  forbade  him  to  convert  any 
money  received  by  bim  into  coupons,  directly  or  indirectly.  This 
was  the  law  of  Virginia  relating  to  the  office  of  county  treasurer  at 
the  time  of  his  appointment  to  and  acceptance  of  the  office.  It  is 
his  contract  with  the  state,  and  G.  T.  Burgess  was  surety  that  he 
would  faithfully  perform  it. 

Having  embezzled  the  sum  of  $3,232.98  of  the  state's  money,  he 
comeS'  into  this  court,  as  a  debtor  of  the  state,  to  take  advantage  of 
the  right  of  tax-receivable  coupon  holders  to  pay  their  debts  to  the 
state  in  coupons.  But  the  collector  never  was  a  "debtor"  to  the  state, 
in  the  usual  meaning  of  that  term;  he  was  a  mere  bailee.  The 
money  he  collected  was  always  the  state's,  and  never  his;  and  his 
contract  with  the  state  was  to  pay  the  money  he  received  for  taxes 
in  money,  and  his  petition  here  is  that  he  may  pay  it  in  coupons,  in 
violation  of  his  contract.  It  is  not  in  the  power  of  a  bailee  to 
change  his  relation  to  the  bailor  by  bis  own  will  into  that  of  a  debtor, 
and,  though  the  state  has  recovered  a  judgment  against  him,  it  has 
not  altered  his  relation  to  it,  nor  subverted  the  contract  he  had  with 
it  as  treasurer.  This  pourt  has  frequently  held  that  tax-receivable 
coupons  must  be  received  for  all  public  dues.  It  is  the  established 
law  now,  but  it  has  never  held  that  a  person  cannot  make  a  contract 
with  another  that  be  will  not  pay  in  coupons,  but  will  pay  in  money. 
He  can  waive  his  right  to  pay  in  coupons,  if  he  so  choose,  and  that 
is  what  petitioner  did. 

He  likewise  agreed,  by  taking  his  office,  that  he  would  not  convert 
any  money  received  by  him  as  treasurer  into  coupons;  and  now  he 
asks,  having  in  his  possession  nearly  $4,000  of  the  state's  money,  to 
be  allowed  to  convert  that  amount  into  tax-receivable  coupons,  and 
tender  them  to  the  state  in  lieu  of  that  much  of  the  state's  funds 
which  he  contracted  to  pay  in  money. 

G.  T.  Burgess,  the  surety,  is  in  no  better  position  than  the  treas- 
urer, except  that  he  has  not  taken  any  of  the  state's  funds  fraudu- 
lently. He  is  surety  that  the  treasurer  would  faithfully  perform  his 
duty  as  such  officer.  This  the  treasurer  has  utterly  failed  to  do.  By 
his  bonds,  as  surety,  Burgess  agreed  that  the  treasurer  would  pay  all 
moneys  received  by  him  in  money  in  like  funds.  This  he  has  failed 
to  do,  and  the  surety  cannot  be  allowed,  by  granting  this  petition  for 
mandamiit,  to  pay  in  coupons  for  him. 

The  petition  for  mandamus  is  refused,  with  costs. 
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ToNDBUB  V.  Stewart  and  others. 
(CHreuit  Court,W.  D.  Pmruyleania.    July  17, 1886.) 

1.  Patents  for  Ikventions— Infsotoemknt. 

The  first  claim  of  letters  patent  to  Cleon  Tondeur,  No.  268,156,  dated  May 
16,  \SS2,  for  improvementB  in  glass-annealing  furnaces,  is  for  "the  comhina- 
tion  of  the  bars,  d,  d',  arranged  side  by  side,  and  alternately  between  each 
other,  the  8et,'<i,  supporting  tne  sheets  of  glass  while  the  bars,  <f '.  are  pushed 
towwrds  the  leer  or  fattening  wheel,  a,  and  the  set,  d',  supporting  the  sheets 
of  glass,  and  moving  them  onward  and  throngh  the  tunnel,  substantially 
as  set  forth;"  and  the  distinguishing  feature  of  the  invention  is  that  the 
sheets  of  glass  travel  through  the  annealing  tunnel,  elevated  above  the  floor, 
away  from  the  disturbing  conditions  there  existing,  so  as  to  be  subjected  on 
both  sides  to  heated  currents  of  air,  whereby  they  are  uniformly  annealed. 
jTeld,  that  it  is  immaterial  whether  the  vertical  movement  in  shifting  the  glass 
from  the  one  set  of  bars  to  the  other  is  divided  between  the  two  sets  accord- 
ing to  the  description  in  the  specification,  or  is  executed  by  the  transmitting 
bars  alone,  the  other  set  being  immovable,  as  is  the  case  in  the  furnace  of  the 
defendants,  who  are  infringers  notwithstanding  this  change  in  arrangement. 

9.   SaMX— O^SCLAIHBB. 

The  only  previously  known  rests  for  sheets  of  glass  during  their  transmis- 
sion through  the  annealing  tunnel  being  floor-rests,  a  disclaimer  of  "fixed 
temporary  rests"  held  to  mean  floor-rests. 

8.    SAMB— CONSTHUCTIOS  OP  Cl/AIM. 

That  the  patent  may  be  sustained,  the  court  should  adopt  the  constrnction 
claimed  by  the  patentee  himself,  if  consistent  with  the  language  he  has  em- 
ployed. 
4.  Sake — Confoundino  Claims. 

A  construction  which  would  make  two  distinct  claims  of  a  patent  cover, 
not  different  things,  but  one  and  the  same  thing,  is  to  be  avoidea,  if  possible. 

In  Equity. 

Bakewell  dk  Kerr,  for  complainant. 

John  H.  Roney,  for  respondents. 

Acheson,  J.  This  suit  is  upozt  letters  patent  No,  358,156,  dated 
May  16,  1S82,  granted  to  the  plaintiff  for  improvements  in  glass- 
annealing  furnaces.  The  patent,  which  relates  especially  to  the 
annealing  of  window-glass,  shows  a  flattening  furnace,  having  four 
flattening  stones  mounted  on  a  circular  revolving  table  or  wheel, 
and  a  continuous  and  straight  annealing  chamber,  tunnel,  or  leer, 
running  directly  from  the  flattening  furnace ;  the  heated  air  from  the 
flattening  oven  passing,  by  a  clear  draught,  into  and  through  the 
leer,  and  finally  escaping  at  its  outer  end.  Extending  longitudinally 
through  the  leer,  and  elevated  above  the  bottom  thereof,  are  two  sets 
of  iron  bars  designated  d  and  d',  arranged  side  by  side  and  placed 
alternately,  one  set  reciprocating  between  the  other,  whereby  the 
sheets  of  glass  are  srpported  in  and  carried  through  the  leer.  The 
bars  described  in  the  specification  are  supported  by  transverse  shafts, 
two  sets  of  arms  being  attached  to  each  shaft, — one  set  of  arms  with 
hinged  joints  for  the  bars,  d,  and  one  set  of  arms  yiiih  rollers  or 
v.28F.no.lO— 36 
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grooved  wheels  for  the  reciprocating  bars,  d',  and,  bj  means  of  a  lever 
connected  with  one  of  the  shafts,  one  set  of  bars  is  elevated  while  the 
other  is  lowered. 

The  motion  of  the  bars,  d,  it  is  stated,  however,  "id  very  small, 
since  they  can  move  only  the  distance  the  lever,  k",  moves  the  arm, 
e"\  which  has  no  effect  on  the  progress  of  the  glass  through  the  tun- 
nel." The  chief  function  of  the  bars,  d,  is  to  support  the  sheets  of 
glass  while  the  reciprocating  or  transmitting  bars,  d',  (which  rest  on 
the  rollers  or  grooved  wheels,  and  move  readily  back  and  forth  in  the 
leer,)  are  pushed  forward  towards  the  flattening  wheel. 

The  described  operation  of  the  bars  is  as  follows :  When  the  sheet 
of  glass,  by  the  moving  of  the  wheel,  is  sufiBoiently  cooled  and  in 
proper  position,  it  is  placed  on  the  ends  of  the  reciprocating  bars.  d\ 
they  being  advanced  into  the  furnace.  The  operator  at  the  outer  end 
of  the  leer  then  draws  the  bars,  d',  outward  the  width  of  the  sheet. 
He  then  moves  the  lever  so  as  to  lower  the  bars,  d',  and  raise  the  bars, 
d,  and  thus  the  sheet  is  transferred  from  the  former  to  the  latter, 
where  it  rests  while  he  pushes  the  bars,  d',  back  into  the  furnace. 
He  then  reverses  the  lever,  and  the  bars,  d',  take  up  the  sheet.  A 
second  sheet  is  then  placed  on  the  inner  ends  of  the  bars,  d^,  and  the 
two  sheets  are  moved  down  the  leer,  and  deposited  on  the  bars,  d,  and 
the  bars,  d',  m6ved  back  again,  and  this  operation  is  repeated  until 
a  series  of  sheets  fill  tlie  leer,  when  they  are  discharged  from  the 
outer  end,  one  by  one,  at  each  reciprocal  movement  of  the  bars,  d'. 

The  distinguishing  feature  of  the  plaintiff's  invention  is  this,  viz., 
that  the  sheets  of  glass  travel  through  the  leer,  elevated  above  the 
floor,  away  from  the  disturbing  influences  of  the  conditions  there  ex- 
isting, and  so  as  to  be  subjected,  on  both  sides,  to  the  heated  currents 
of  air,  whereby  they  are  uniformly  annealed.  This  feature  is  alto- 
gether novel.  Nothing  of  the  kind  is  shown  in  the  American  patent 
to  Bievez,  or  Bowen's  British  patent,  in  both  of  which  the  glass  is 
moved  along  the  floor  of  the  leer,  and  rests  thereon,  except  during  the 
instant  of  transfer  from  place  to  place. 

To  the  objection  that  the  plaintiff  has  failed  specifically  to  claim 
elevated  bars,  it  is  sufficient,  once  for  all,  to  say  that  the  specifica- 
tion expressly  declares  that  "a  space  of  about  one  foot  deep  is  desir- 
able beneath  the  bars,"  and  the  drawings  plainly  show  the  bars 
to  be  elevated.  IQ  all  the  details  of  description  the  specification 
clearly  implies  such  elevation.  The  patentee  says :  "The  advantages 
and  uses  of  my  invention  are  apparent  to  those  skilled  in  the  art  to 
which  it  appertains."  From  the  testimony  of  such  skilled  person, 
in  the  record,  it  is  seen  that  they  understand  the  great  merit  of  the 
invention  to  consist  in  keeping  the  sheets  of  glass,  as  they  pass 
through  the  leer,  constantly  raised  above  the  floor  i  and  as  a  patent 
is  read  by  persons  skilled  in  the  art  to  which  it  relates,  so  should  it 
be  read  by  the -court.  Loom  Co.  v.  7f  i^^ms,  105  U.S.  580.  More- 
over, the  first  claim  of  the  patent  necessarily  implies  the  elevation  of 


Digitized  by 


Google 


TONDEUR  V.  STEWABT.  563 

the  bars  above  the  bottom  of  the  leer;  otherwise  they  oonid  not  per* 
form  their  sapportiog  fanction. 

Upon  the  question  of  the  utility  of  the  invention,  I  content  myself 
with  saying  that  the  proofs  thereof  are  unusually  full  and  convinc- 
ing. 

The  defendants  are  charged  with  the  infringement  of  the  first, 
third,  and  fifth  claims  of  the  plaintiff's  pateat.  The  first  claim  is  as 
follows : 

"(1)  The  combination  ottk6  bars,  d,  d',  arranged  side  by  side,  and  alter* 
nately  between  each  other,  the  set.  d,  supporting  the  sheets  of  glass  wliile  the 
bars,  d',  are  pushed  towards  the  ieer  or  flattening  wheel,  a,  and  the  set,  d', 
supporting  the  sheets  of  glass,  and-  moving  them  onward  and  through  the 
tunnel,  substantially  as  set  forth. ' 

The  third  claim  is  for  the  furnace  and  tunnel,  made  with  a  con* 
tinuous  and  straight  chamber  from  the  section  of  the  flattening  wheel, 
in  combination  with  the  bars,  d  and  d',  so  constructed  that  the  bars, 
d\  shall  enter  the  leer  furnace  over  the  section  of  the  wheel.  The 
subject-matter  of  the  fifth  claim  is  the  furnace,  with  flattening  wheel 
and  tunnel,  constructed  and  adapted  to  the  two  sets  of  bars,  d  and 
d',  the  latter  being  made  by  the  grooved  Wheels  to  reciprocate  and 
projec4i  alternately  into  the  furnace,  and  out  of  the  exit,  whereby  the 
sheets  of  glass  are  received  by  the  furnace  ends  of  said  bars,  and  dis- 
charged by  their  exit  ends  out  of  the  tunnel,  without  opening  the  fur* 
nace  or  tunnel. 

In  the  defendants'  tunnel  or  leer  the  grooved  wheels  which  sup- 
port the  reciprocating  bars  are  sustained  from  above,  instead  of 
from  below,  and  the  rest*bars  are  fastened  rigidly  to  immovable 
cross-bars,  and  consequently  have  no  movement.  But,  with  these 
changes  in  construction,  the  defendants  use  everything  shown  and 
described  in  the  first,  third,  and  fifth  claims  of  the  plaintiff's  patent. 

Now,  it  is  quite  clear  that  the  change  in  the  mode  of  supporting 
the  reciprocating  bars  is  unimportant  and  formal.  Is  the  change  to 
immovable  rest-bars  anything  else?  Clearly,  the  defendants'  sta- 
tionary rest-bars  perform  the  identical  supporting  function  which 
the  plaintiff's  bars,  d,  perform.  And,  apon  the  slightest  reflection, 
it  must  be  perceived  that,  for  the  supporting  of  the  sheets  of  glass 
by  the  bars,  d,  and  the  supporting  and  moving  thereof  by  the  bars, 
d',  it  is  altogether  immaterial  whether  the  vertical  movement  is  di- 
vided between  them  or  is  executed  by  the  bars,  d',  alone.  The  prin- 
ciple is  the  same  whether  the  one  arrangement  or  the  other  be  adopted. 
The  defendants,  then,  employ  two  sets  of  iron  bars,  operating,  sub- 
stantially, in  the  same  way,  and  producing  the  same  results,  as  the 
plaintiff's.  The  simple  truth  is  that  the  defendants  have  appropriated 
the  substance  of  the  plaintiff's  invention. 

£nt  it  is  contended  by  the  defendants  that  their  immovable  rest- 
bars  are  within  the  scope  of  a  disclaimer  to  be  found  in  the  plaintiff's 
specification,  and  that  the  first  claim  of  the  patent,  especially  in  view 
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of  that  disclaimer,  must  be  limited  to 'the  bars  d  and  (f^,  connected 
to  the  arms,  e'  and  e^'^,  as  particularly  described.  The  disclaimer  ia 
as  follows:  "I  am  aware  that  movable  bars  and  fixed  temporary  rests 
for  the  glass  have  long  been  in  public  use  to  move  sheets  of  glass 
through  an  annealing  tunnel.     Therefore  I  do  not  claim  these." 

This  disclaimer,  however,  as  appears  from  the  contents  of  the  file- 
wrapper,  was  made  in  view  of  Bowen's  British  patent,  already  re- 
ferred to,  and  in  recognition  of  the  prior  state  of  the  art,  which  (as 
stated  in  the  letter  of  the  plaintiff's  solicitor  transmitting  the  dis- 
claimer) was  that  "one  plain  set  of  reciprocating  bars"  had  long  been 
used  to  mcTe  glass  in  an  annealing  tunnel.  But  the  only  previously 
known  rests,  it  is  shown,  were  floor-rests.  These  rests,  then,  it  may 
rationally  be  presumed,  were  in  the  contemplation  of  the  patentee 
when  he  made  his  disclaimer,  and  so,  indeed,  he  testifies.  By  in- 
terpreting the  disclaimer  as  referring  to' such  rests,  reasonable  effect 
is  given  to  it,  and  justice  is  done  to  a  meritorious  inventor.  In  KUin 
V.  Russell,  19  Wall.  466,  we  are  told  that,  in  construing  a  patent, 
"the  court  should  proceed  in  a  liberal  spirit,  so  as  to  sustain  the  patent, 
and  the  construction  claimed  by  the  patentee  himself,  if  this  can  be 
done  consistently  with  the  language  he  has  employed." 

In  the  introduction  to  his  specification  we  find  Tondeur  declaring : 
"My  device  for  removing  the  glass  out  of  the  furnace  consists  of  two 
sets  of  bars  of  iron,  one  of  which  reciprocates  between  the  other." 
The  combination  of  these  bars  is  the  subject-matter  of  the  first  claim, 
and  the  specific  function  there  assigned  to  the  bars,  d,  is,  to  support 
the  sheeta  of  glass  while  the  reciprocating  bars,  d',  are  pushed  towards 
the  leer  furnace.  The  substance  of  the  claim  is  for  bar-rests  in  com- 
bination with  the  transmitting  bars.  To  import  into  the  claim  the 
arms  e'  and  e^^',  and  the  hinge-joint,  would  be  to  introduce  that  which 
the  patentee  carefully  omitted.  The  use  of  the  referenbe  letters,  d 
and  d',  is  merely  to  designate  with  greater  certainty  the  elements  of 
the.combinatibn  claimed,  and  does  not  imply  the  limitation  insisted 
on  by  the  defendants.  Orier  v.  Castle,  17  Fed.  Rep.  523.  The  con- 
clusion that  no  such  limitation  was  intended  is  the  clearer,  and  in- 
deed becomes  irresistible,  when  we  regard  the  second  claim  of  the 
patent,  which  in  terms  embraces  the  arms,  e'  and  e^^^,  in  combination 
with  the  bars,  d  and  d'.  To  adopt  the  defendants'  construction  would 
be  to  make  two  distinct  claims  of  the  patent  cover,  not  different 
things,  biit  one  and  the  same  thing, — a  result  to  be  avoided,  if  pos- 
fiible. 

Let  a  decree  be  drawn  in  favor  of  the  plaintiff,  and  adjudging  that 
the  defendants  infringe  the  first,  third,  and  fifth  claims  of  the  patent. 
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MuiMBAFOLiB  Habvbsteb  Woreb,  a  GorporatloQ,  v.  MoGobbhok  Ha&> 
testino-Maoh.  Co.,  a  Corporation. 

(Cfireftit  Court,  D.  Minneieta.    September,  1886.) 

PaTKNTB— IHTBHOTIRESCB8— PATBNT-OFyiOB  DsOIBIOire — PKBI.naKAItT    IWJTTSO- 

TICK— Rb8  Adjcdicata— Rbv.  St.  §  4»15. 
The  courts  are  not  bound  by  the  decisions  of  the  United  States  patent- 
'  office,  when  steps  are  taken  to  test  its  validity  in  an  action  instituted  for  that 
purpose;  and  in  an  interference  case  the  rights  of  the  defeated  party  are  not 
prejudiced,  if  he  avails  himself  of  the  law  which  viitually  transfers  the  con* 
troversy  to  the  courts.    Bev.  8t.  §  4915. 

In  Equity. 

The  opinion  states  the  facts. 

John  H.  Bennett,  for  complainant. 

Parkinson  dt  Parkinson,  for  defendant. 

NbijBom,  J.  Motion  is  made  for  a  preliminary  injunction.  A  bill 
is  filed  by  complainant,  charging  that  defendant  is  infringing  patent 
No.  262,883  by  the  manufacture  of  a  cord-holder  attached  to  grain' 
binders,  and  forming  a  part  thereof.  The  complainant  is  the  assignee 
of  Appleby  by  an  instrument  dated  May  20,  1881,  recorded  the  fol- 
lowing June,  and  the  patent  sued  on  was  granted  to  it,  as  his  assignee, 
August  15,  1882.  The  defendant  is  manufacturing  the  Appleby 
grain-binder,  with  cord-holder  attachment,  under  patents  of  its  own, 
and  an  alleged  paid-up  shop-right,  secured  from  Appleby  and  bis  as- 
sociates in  title.  The  defendant  company  held  a  licence  obtained  in 
ISSO,  which,  as  it  is  claimed,  authorized  the  manufacture  of  this 
cord-holder;  and  this  license  was,  in  the  spring  of  1882,  converted 
into  a  shop-right,  under  which  it  is  now  manufacturing  the  Appleby 
grain-binder,  with  cord-holder;  and  it  also  claims  to  manufacture 
the  cord-holder  under  an  invention  of  one  Jewell,,  owned  by  it. 

The  complainant,  in  substance,  urges  (1)  that  the  license  held  by 
defendant  did  not  include  the  cord-holder  as  a  part  of  the  Appleby 
machine  authorized  to  be  manufactured ;  and  (2)  that,  in  an  inter- 
ference before  the  patent-ofiice  between  the  parties  to  this  cause,  the 
complainant  claiming  under  Appleby  and  the  defendant  under  one 
Jewell,  the  question  of  priority  was  determined  in  favor  of  Appleby, 
and  that,  by  virtue  of  this  action  of  the  patent-office,  it  is  entitled  to 
a  preliminary  injunction.  This  decision  of  the  office  being  adverse 
to  Jewell's  claim,  the  defendant  company  forthwith  filed  a  bill  under 
section  4915,  Bev.  St.,  praying  that  a  patent  be  granted  to  it  upon 
the  Jewell  application. 

I  shall  hold  at  this  time,  for  the  purposes  of  this  motion,  and  un- 
til further  argument  at  the  final  hearing,  that  the  license  which  re-- 
sulted  in  a  paid-up  shop-right  did  not  authorize  the  defendant  to 
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manufacture  the  Appleby  binder  with  oord-holder,  as  described,  so 
that  the  only  question  preseited  ofb  this  motion  is,  does  the  deoiaioa 
of  the  patent-ofiioe  in  the  interference  case,  under  the  oircumstances 
disclosed,  entitle  the  complainant  to  a  preliminary  injunction? 

The  complainant  urges  that  the  question  is  re$  at^udicata.  I  can- 
not agree  to  this.  While  acquiescence  in  the  decision  of  the  patent- 
office  in  an  interference  case  might,  under  some  cironmstanceB,  raise 
a  presumption  of  the  validity  of  the  patent,  a.ni  prima  facie  entitle 
the  complainant  to  protection  by  injunction,  it  is  far  from  res  adju- 
dieata.  No  court  is  bound  by  the  decision  of  the  patent-office  grant- 
ing a  patent,  when  immediate  steps  are  taken  to  test  its  validity  in  an 
action  instituted  for  that  purpose,  and  in  an  interference  case,  when 
the  issue  is  decided,  the  rights  of  the  defeated  party  are  not  preju- 
diced if  be  avails  himself  of  the  law  which  virtually  transfers  the  con- 
troversy to  the  courts. 

The  cases  cited  by  the  complainant's  solicitor  do  not  sustain  the 
broad  rule  asserted  by  him.  Should  the  facts  clearly  entitle  tlie  com- 
plainant to  a  preliminary  injunction  to  prevent  irreparable  injury, 
or  in  other  respects,  the  pendency  of  a  suit  under  section  4915,  Bev. 
Bt.,  will  not  affect  his  right  to  it,  and  a  court  appealed  to  will  exam- 
ine the  case  for  itself,  and  withhold  or  grant  a  preliminary  injunc- 
tion according  to  the  equities  presented. 

In  this  case  great  doubt  is  expressed  by  the  commissioner  of  pat- 
ents of  the  correctness  of  the  decision  of  the  board  of  examiners,  but 
he  accepts  it.  The  testimony  of  Appleby's  witnesses  is  not  so  per- 
suasive as  to  justify  me  in  following  the  commissioner's  decision,  and 
it  is  far  from  satisfactory.  True,  the  testimony  shows  that  Appleby, 
before  Jewell's  invention,  stated  his  belief  that  such  an  operative  ma- 
ehine  described  in  this  second  claim  of  the  patent  as  the  cord-holder 
attachment  could  be  made,  yet  it  was  the  mere  possibility  of  an  in- 
vention of  which  he  bad  only  a  vague  conception. 

I  have  fully  examined  the  citation  of  cases  to  uphold  the  com- 
plainant's right  to  an  injunction.  They  all,  in  which  an  injunction 
is  granted,  proceed  upon  the  ground  of  acquiescence  in  the  decision  of 
the  patent-office.  In  Oreenwood  v.  Bracher,  1  Fed.  Rep.  856,  the 
priority  of  invention  was  awarded  the  assignor  of  the  complainant, 
.and  Bracher  failed  to  take  an  appeal, — virtually  acquiesced.  In 
Peck  V.  Lindsay,  2  Fed.  Bep.  688,  the  defendants,  being  privies  to 
an  interference  case  between  Webb  and  one  Shepard,  were  bonnd  by 
the  adjudication  adverse  to 'Webb,  which  be  acquiesced  in.  All  the 
other  cited  cases  refer  to  this  last  decision  as  sustaining  the  rule  an- 
nounced therein,  and  the  fact  of  acquiescence  in  the  adjudication  of 
the  patent-office  must  have  existed  in  each  one. 

The  patent  held  by  complainant,  and  the  decision  of  the  patent- 
office  in  the  interference,  do  not  make  out  a  case  for  an  injunction, 
unless  the  prima  facte  right  is  fortified  by  a  judicial  decree  or  judg- 
ment or  acquiescence,  neither  of  which  exists.    There  is  -a  reasonable 
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doubt,  in  my  opinioQ,  of  Appleby's  right  as  tbe  first  inTentot,  and 
it  -tronld  be  improper  to  grant  an  injunction  at  this  time. 
•  Preliminary  injanction  reused ;  and  it  is  so  ordered. 


Nbwabe  Maoh.  Co.  V.  Habobtt  and  others.' 

(OiteiiU  Oourt,  D,  Maryland.    Jul^  16, 18B6.) 

1.  Patents  for  Intkntioss — Substitution — ^Patentability. 

Clover  Iinllers  having  fn  combination  an  open  npper  cylinder  and  a  closed 
lower  cylinder  being  old,  and  it  being  also  old  to  fasten  gpilces  or  rubbers 
upon  the  bars  or  lags  of  open  cylinders  from  the  inside,  the  court  had  serious 
doubts  whether  there  was  anything  patentable  in  substituting  an  open  cylin- 
der, having  its  spikes  or  rabbers  fastened  upon  tl)e  Inside,  for  the  closed 
lower  cylinder  in  a  clover-huller,  tho  combined  operation  and  function  of  the 
two  cylinders  remaining  the  same. 

5.  BAMK— iNFRIWaKMBNT. 

The  second  claim  of  tetters  patent  Ko.  188.004,  to  A.  HiUer,  being  for  the 
combination  in  a  clover-huller  of  an  open  upper  cylinder  with  an  open  lower 
cylinder,  is  not  infringed  by  a  machine  having  its  lower  cylinder  made  of  cor- 
rugated iron  plates  removably  secured  between  the  bars  or  lags,  and  forming, 
except  when  said  plates  are  removed,  a  closed  cylinder. 
8.  Same — Restbicted  Claim. 

A  restricted  claim  for  rubbers  (for  clover-huller  cylinders)  having  roughened 
sides  and  ronnded  front  edges  is  not  infringed  by  rubbers  having  beveled 
front  edges  of  a  blunt  wedje  shape. 
4.  Same— Public  tJsB  and  Sale. 

TVTiere  machines  containing  a  particular  feature  have  been  manufactured 
for  sale,  and  actually  sold,  and  publicly  used,  for  more  than  two  years  before 
an  application  for  a  patent  for  such  feature,  the  latter  becomes,  as  an  inde- 
pendent device,  public  property,  even  though  the  machi;)e  on  which  it  \vas 
so  used  may  have  been,  as  a  whole,  unsuccessful. 

6.  Same — Public  Use. 

Mo  one  is  entitled  to  a  patent  for  a  combination  which  has  been  in  public 
use  for  more  that  two  years,  even  though,  by  reason  of  superior  mechanical 
construction,  he  may  have  been  the  first  to  obtain  from  its  use  the  most  suc- 
cessful results, 
ft.  Bamb— Sjskp-Clbanehs. 

Letters  patent  No.  271,889,  of  February  ft.  18a%  to  I.  Grube,  for  soed- 
cleauer,  considered,  and  held,  that  the  first  claim  can  only  be  supported  when 
strictly  constrned,  and  not  infringed;  and  that  the  second  claim,  if  construed 
to  covet  the  use  of  any  seed-cleaner  in  combination  with  any  thresher,  is 
void. 

In  E,q[uity. 

Wells  W.  Leggett,  J.  A.  J.  Creswell,  and  M.  D.  Leggett,  for  com- 
plainant. 

Wood  d  Boyd,  for  respondents. 

'BcntX)  and  Morris,  JJ.  Bill  for  irijnnction  and  damages  for  in- 
fringement of  patents  relating  to  clover-hulling  machines.  The  New- 
ark Machine  Company,  a  corporation  of  Ohio,  doing  businipss  at  Go- 

lEdited  by  Charles  C.  Unthicum,  Esq.,  of  the  CI>!cago  bar. 
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lambns,  in  that  etate,  brings  this  suit  against  P.  L.  Hargett  &  Co., 
alleging  that  said  firm  is  engaged  in  selling  in  Maryland  clover- 
hulling  machines,  manufactured  by  Gaar,  Soott  &  Co.,  at  Biohmond, 
Indiana,  which  infringe  certain  letters  patent  which  are  the  property 
of  the  complainant.  The  patents  alleged  to  be  infringed  are — First, 
No.  188,064,  to  A.  Miller,  March  6, 1877,  for  clover-hullers ;  second. 
No.  271,839,  to  I.  Gmbe,  February  6, 1883,  for  a  seed-cleaner;  and, 
third.  No.  322,465,  to  A.  Miller,  July  21, 1885,  for  recleaner  for  grain 
and  seed  Separators. 

The  Miller  patent  of  1877  (No.  188,064)  has  11  claims,  but  only 
claims  2,  5,  6,  9,  and  10  are  involved  in  this  controversy. 

"(2)  The  combination  is  one  machine  of  the  open  upper  cylinder  with  the 
open  lower  cylinder,  substantially  as  and  for  the  piiri>o3es  described." 

It  is  conceded  that  it  is  old  to  make  clover-hullers  with  an  open 
upper  cylinder,  and  with  a  closed  lower  cylinder,  and  the  novelty  in 
the  Miller  machine  consisted  in  the  discovery  alleged  to  have  been 
made  by  him  that  an  open  lower  cylinder  could  be  used.  The  ad- 
vantage, and  the  only  advantage,  claimed^  for  the  open  lower  cylin- 
der is  the  opportunity  it  affords,  by  its  being  open,  for  fastening  the 
spikes  or  rubbers  through  the  lags  or  bars  of  the  cylinder  with  nuts 
screwed  on  from  the  interior, — a  method  of  fastening  which  is  more 
secure  than  wedging  them  in,  and  also  allows  the  screws  to  be  tight- 
ened up  when  the  spikes  or  rubbers  become  loose,  as  they  frequently 
do  from  use,  or  replaced  if  broken  out.  The  fact  is,  however,  that 
the  infringing  machine  of  the  defendants  does  not  exhibit  an  open 
lower  cylinder,  but  one  whose  circumference  between  the  bars  or  lags 
is  n^ade  up  of  corrugated  iron  plates.  These  plates  are  removable,  and 
when  removed  access  can  be  had  to  the  screws  of  the  spikes  as  in 
any  open  cylinder.  When  defendants'  lower  cylinder  is  complete, 
as  manufactured  and  intended  to  be  used,  there  can  be  no  question 
that  it  is  a  closed  or  drum  cylinder,  and  not  an  open  one,  and  there- 
fore no  infringement  of  the  very  narrow  claim  of  the  Miller  patent. 
It  only  becomes  an  open  cylinder  when  the  iron  plates  are  removed 
for  the  purpose  of  repairs.  It  is  admitted  that  it  was  old  to  fasten 
spikes  or  rubbers  upon  the  bars  of  open  cylinders  by  screwing  nuts 
on  their  shanks  from  the  inside.  It  is  admitted  that  it  was  old  to 
construct  a  threshing  cylinder  ^ith  open  bars,  and  with  spikes  or 
rubbers  fastened  upon  the  bars  by  nuts  screwed  upon  the  shanks  of 
the  spikes  from  the  interior  of  the  cylinder;  and  it  is  admitted  that 
it  was  old  to  construct  a  clover-thresher  with  an  -upper  and  lower 
cylinder,  the  one  being  open  and  the  other  closed;  and  we  hare  seri- 
ous doubts  if  there  was  anything  patentable  in  substituting  an  open 
cylinder  for  the  one  of  the  two  which  was  closed,  when  the  combined 
operation  and  function  remained  precisely  the  same;  but,  without  de- 
ciding this  point,  it  is  sufficient  that  the  lower  cylinder  of  defendants 
is  a  closed  and  not  an  open  cylinder,  and  is  no  infringement  of  the 
complainant's  combination. 
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'  "{9)  In  combination  with  a  Iialling  cylinder,  tiie  rubbers,  b,  b  having 
Toughened  Rifles  and  rounded  front  edges,  h,  substantially  as  and  for  the  pur- 
poses described." 

It  is  conceded  that  rubbers  yiith  roughened  sides,  but  with  notched 
front  edges,  were  old  and  in  common  use,  and  it  is  conceded  the  de- 
fendants'  rubbers  do  not  have  rounded  front  edges,  but  have  beveled 
front  edges  of  a  blunt  wedge  shape.  If  the  complainant's  form  of 
rubber  is  indeed  new  and  patentable,  it  is  a  claim  which  mast  receive 
a  strict  and  narrow  construction  to  support  it  at  ail,  and  must  be 
<;onfined  to  the  form  claimed.  Confessedly,  the  defendants'  form  is 
different  in  not  having  the  rounded  front  edge,  and  is  not  an  infringe- 
ment. 

"(6)  The  raker  bai-s,  d.  d,  d,  d,  constructed  in  the  form  of  an  inverted  Ti 
substantially  as  and  for  the  purpose  described." 

The  testimony  conclusively  shows  tEat  more  than  two  years  before 
the  application  for  the  Miller  patent  of  1877  the  complainants,  or 
those  whom  they  have  succeeded  in  basiuess,  with  Miller's  consent, 
have  made  clover-hulling  machines,  using  the  inverted  f-shaped  raker 
bar  in  combination  with  a  rake-bed  substantially  the  same  in  shape 
and  operation  as  that  shown  in  the  Miller  patent  of  1877.  The  size 
and  shape  of  the  rake-bed  was  somewhat  varied,  from  year  to  year, 
in  the  effort  to  obtain  more  satisfactory  results.  It  is  now  claimed 
that  all  these  machines  were  unsuccessful, — merely  experimental  and 
not  perfected  machines.  They  were,  however,  manufactured  for  sale, 
and  were  actually  sold,  and  publicly  used.  The  inverted  T-shaped 
raker-bar  was  precisely  the  one  now  claimed;  and,  having  gone  into 
public  use,  it  became,  as  an  independent  device,  common  property, 
which  any  one  could  use  in  any  combination  which  was  not,  as  a 
combination,  an  infringement.  Walker,  Pat.  §§  94-96.  There  can, 
therefore,  be  no  valid  claim  for  the  inverted  T-shaped  bar  alone. 

Claim  5.  This  claim  is  for  the  combination  of  the«  inverted  T- 
flbaped  raker  bar  with  the  bed-bars,  e,  c,  c,  with  beveled  edges.  We 
are  satisfied  from  the  evidence  that  substantially  the  same  combina- 
tion was  used  in  the  machines  made  and  sold  by  the  complainants 
more  than  two  years  before  the  application  for  the  patent,  and  are 
satisfied,  also,  that  the  equivalents  of  both  elements  were  used  by 
others  so  as  to  defeat  the  novelty  of  this  combination.  The  plaintiff 
is  not  entitled  to  a  patent  for  a  combination  which  had  been  in  pub- 
lic use,  even  though,  by  reason  of  superior  mechanical  construction, 
they  may  have  been  the  first  to  obtain  from  its  use  the  most  success- 
ful results. 

The  Grube  Patent.  The  specifications  of  the  Grube  patent  state 
that  the  essential  feature  of  this  invention  consists  in  attaching,  by 
proper  belts  and  pulleys,  a  seed-cleaner  to  a  grain-thresher,  so  as  to 
have  it  receive  the  grain  as  it  falls  from  the  thresher,  and  so  that  the 
cleaner  and  thresher  may  be  operated  by  the  same  motive  power. 
The  first  claim  is  for  the  combination  of  devices  constituting  the  seed- 
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cleaning  machine,  and  the  second  claim  is  for  the  combination  of 
the  cleaner  with  a  thresher.  There  is  testimony  tending  to  show 
that  the  seed-cleaninp;  machine  of  itself  was  not  new,  but  was  a  ma- 
chine which,  with  various  modifications  of  form  and  material,  bad 
been  in  common  use.  Without  deciding  whether  it  was  patentable 
or  not,  enough  conclusively  appears  to  make  it  evident  that  the  first 
claim  can  only  be  supported  by  a  strict  constrnctton.  One  of  the 
elements  of  the  claim,  viz.,  the  agitating  shaft  in  the  hopper,  is  not 
used  by  the  defendants,  and  it  is  quite  obvious  that  the  infringement 
is  not  made  out.  The  second  claim  is  for  the  combination  of  the 
seed-cleaner  with  and  attached  to  the  threshing-machine.  The  pat- 
entee describes  no  method  of  attaching  and  making  the  two  operate 
together,  but  merely  states  that  the  cleaner  is  to  be  secured  to  the 
thresher  by  proper  connections  of  belts  and  pulleys,  operated'  by  the 
same  motive  power.  If  this  claim  is  to  be  restricted  tc  the  use  of 
the  Grube  seed-cleaner  as  one  element  of  the  combination,  as  we 
have  already  said,  the  defendants  do  not' use  it.  If  the  claim  is  con- 
strued to  cover  the  use  of  any  eeed-cleaner  in  combination  with  any 
thresher,  the  claim  cannot  be  sustained  at  all. 

TTitf  Miller  Recleaner  Patent  of  1855.  The  remaining  patent  al- 
leged by  complainants  to  have  been  infringed  is  the  device  patented 
to  Miller, 'July  21,  1885,  (No.  322,465.)  This  invention  is  an  attach- 
ment  to  the  thresher  for  recleaning  the  grain  or  seed,  its  object  be- 
ing to  automatically  return  the  tailings  to  the  hopper  of  the  recleaner 
as  rapidly  as  the  same  pass  from  the  shoe.  With  respect  to  this 
patent  it  is  sufficient  to  say  that  the  proof  does  not  establish  the  fact 
— necessary  to  any  recovery  or  relief — that  the  defendants  made  or 
sold  or  used  any  machine  having  this  device  attached,  between  the 
date  of  the  patent,  July  21, 1885,  and  the  date  of  filing  the  bill  of  com- 
plaint, August  17, 1885. 

The  bill  must  be  dismissed. 


Gamdt  v.  Main  Bbltino  Co.* 

(Ciretiit  Court,  JE.  J).  Pennsylvania.    Jane  20, 1880.) 

I.  Patents  K)r  iNVENTtons— Baniw  or  Bbi,ts— Novtbi/tt. 

Letters  patent  were  f^anted  in  June,  1880,  to  Qandr,  for  a  hard,  even-ear- 
faced,  rigid,  impervioua,  non-elastic  belt,  composed  of  cotton  canvas  or  duck, 
having  its  warp  threads  larger  than  the  weft;  both  warp  and  weft  being 
hard-spnn,  the  fabric  tight  woven,  and  folded,  stiched,  and  Mtnrated  with  lin- 
seed oil.    Hdi,  invalid  for  want  of  novelty. 

3.  Same— Date  of  Patent— Rev.  St.  §  4887. 

Section  4887  of  the  Revised  Statutes  cannot  be  snccessfuUy  Invoked  to  carry 
tiie  date  of  an  invention  back  to  the  date  of  a  previously  issued  English  pat- 
ent, where  the  two  oatents  are  not  alike. 

'Reported  by  C.  B,  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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In  Equity. 

Amos  Broadnax,  for  complaJnanta. 

E.  Cooper  Shapley,  for  respondents. 

BvTLSR,  J.  The  bill  charges  infringement  of  the  second  claim  of 
patent  228,186,  for  "cotton  belting,"  etc.,  to  which  the  defense  set 
up  is  want  of  noveltj  and  non-infringement.  The  record  shows  that 
on  the  ninth  of  May,  1877,  the  plaintiff  filed  provisional  specifica- 
tions in  the  commissioners'  office,  England,  and  on  July  20  of  the 
same  year  obtained  a  patent  for  improvements  in  and  appertaining 
to  bells  or  bands  "for  driving  machinery."  The  substance  of  the 
specifications,  and  the  claim,  will  be  found  in  the  following  extract : 

"Tlie  object  of  my  invention  is  to  manufacture  belts  or  bands,  for  driving 
machinery,  of  cotton  canvas,  that  will  not  give  out  by  stretching,  and  which 
are  not  detrimentally  affected  by  variations  in  the  atmospliere,  and  at  the 
same  time  are  sufficiently  pliable  to  allow  of  their  running  around  small  pul- 
leys without  cracking.  In  carrying  out  my  invention  I  manufacture  belts 
or  bands  of  cottou  canvas  or  duck,  hard  woven,  either  in  width  to  suit  the 
size  of  such  belts  or  bands  without  folding,  or  in  wider  widths,  folded  up, 
and  in  part  made  of  separate  thicknesses.  The  cotton  canvas  or  duck  is  put 
together  eitlier  by  hand,  or  by  folders  or  guiders,  and  formed  into  a  belt  of 
the  desired  width  and  thickness,  and  then  stitched  with  rows  of  stitching, 
being  spaced  about  half  an  inch  apart,  the  whole  width  of  the  belt,  ^he  belt 
or  band  so  constructed  is  then  soaked  or  saturated  in  oil,  such  as  linseed  oil, 
either  boiled  or  raw,  or  a  mixture  of  such  linseed  oil  with  other  oils  or  spir- 
its, such  oil  or  mixture  being  thinned,  if  necessaiy,  by  heat  or  spirits,  to  facil- 
itate saturation." 

Then  he  says: 

"A  modification  may  consist  in  soaking  or  saturating  with  oil,  such  as 
boiled  linseed  oil,  canvas  or  duck,  before  it  is  made  up  into  the  belt  or  baud 
by  folding  and  stitching  with  rows  of  stitching,  as  before  described.  After 
soaking  or  saturating  the  l>elts  or  bands,  or  the  canvas  or  duck,  before  being 
formed  into  the  belt  or  band,  I  pass  it  through  rolls,  or  otherwise  press  it,  to 
squeeze  out  the  superfluous  oil.  The  belts  or  bands  are  then  racked,  to  dry, 
and  afterwards  painted,  or  they  may  be  used  without  being  painted,  as  pre- 
ferred by  the  user,  the  paint  being  made  to  impart  a  finish.  If  the  oiling  is 
effected  on  the  canvas  or  duck  before  forming  such  canvas  or  duck  into  the 
belt,  I,  by  preference,  dry  it  before  stitching,  and,  after  drying  it,  it  is 
stitched  and  painted." 

Next  be  adds  this  sentence : 

"I  would  remark  that  I  am  perfectly  aware  that  belts  or  bands  of  cotton 
canvas  or  duck  are  not  new,  as  such  have  been  made  previous  to  my  inven- 
tion by  folding  and  sewing,  the  sewing-machine  being  used  for  such  sewing 
or  stitching.  I  myself  have  manufactured  and  sold  belts  so  made,  for  the 
last  four  yeiU's.  I  am  also  aware  that  belts  or  bands  have  been  made  by 
weaving  cotton  into  the  form  and  thickness  of  such  belt  or  band,  and  after- 
wards siiturated  such  belt  with  oil,  such  as  boiled  linseed  oil.  I  myself  have 
manufactured  and  sold  belts  so  made  for  the  last  three  years." 

Then  he  states  the  objections  to  these  belts,  and  then  be  says : 
"Having  now  described  and  particularly  ascertained  the  nature  of  my  in- 
Tenti(^n,  and  shown  how  the  same  may  be  carried  into  effect,  what  1  claim 
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as  the  invention  secured  to  me  by  the  hereinbefore  in  part  recited  letters  pat- 
ent, is  conslriicting  belts  or  bands  for  driving  machiHety,  of  cotton  canvas 
or  dupk,  woven  hard,  and  stitched  and  saturated,  or  soaked,  with  oil,  or  any 
combination  thereof,  as  herein  described  or  set  fui-th,  or  any  modification 
tliereof." 

In  1877  the  plaintiff  filed  the  same  Bpecificationa  here,  and  applied 
for  a  patent.  On  examination,  the  o&ce  became  satisfied  that  the 
alleged  invention  contained  nothing  new,  and  denied  the  application. 
In  1879  he  filed  new  specifications,  inserting  after  the  words  "cotton 
canvas  or  duck"  the  language,  "composed  of  warp  stouter  than  the 
weft,"  and  altered  the  claim  accordingly,  making  the  latter  read: 

"Tlie  improved  article  of  manufacture,  consisting  of  hard,  even-surfaced, 
rigid,  impervious,  non-elastic  belt,  composed  of  cotton  canvas  or  duck,  hav- 
ing its  warp  thread  larger  than  the  weft,  both  warp  and  weft  being  hard 
spun,  the  fabric  tight  woven,  and  folded,  stitched,  and  saturated  with  lin- 
seed oil. " 

In  188S  the  English  patent,  on  coming  before  the  chancery  division 
of  the  high  court  of  justice,  in  a  suit  brought  for  infringement,  was 
declared  invalid  for  want  of  novelty.  The  coort  found,  as  the  patent* 
office  at  Washington  had,  previously,  that  everything  embraced  in  the  • 
specifications  and  claim  was  old..  From  this  finding,  and  the  decree 
entered,  an  appeal  was  taken,  which,  in  Jnne,  1885,  after  hearing, 
was  dismissed.  In  the  year  1878,  Bobert  B.  Jones  filed  provisional 
specifications  in  England,  and  obtained  a  patent  (No.  3,031)  for  "im- 
provements in  fljid  appertaining  to  the  manufacture  of  bands  or  belts 
for  driving  machinery, "  in  which,  after  referring  to  the  existing  method 
of  manufacturing  such  belts  from  "cotton  canvas,  and  other  light 
material,  folded  in  layers,  stitched  together,  and  finished  by  oiling, 
painting,  varnishing,  and  the  like,"  says  :  "The  improvement  which 
constitute  this,  my  present  invention,  consists  in  increasing  the 
strength  of  the  warp  or  longitudinal  fibers  or  yarns  over  the  weft  or 
cross-fibers."  The  filing  of  this  specification,  it  will  be  observed,  ante- 
dates the  plaintiff's  application  here  about  one  year.  Unless,  there- 
fore it  can  be  successfully  answered,  it  establishes  a  complete  antici- 
pation of  the  alleged  invention.     This  seems  entirely  clear. 

The  plaintiff's  specifications  and  claim,  without  the  words  "having 
its  warp  threads  larger  than  the  weft,"  contain  nothing  new,  as  has 
been  decided  by  the  patent-office  here,  and  the  courts  in  England.- 
That  these  decisions  were  right  is  shown  by  the  defendant's  proofs. 
With  the  language  just  quoted  the  specifications  and  claim,  in  all 
material  respects,  are  identical  with  those  of  Jones. 

The  plaintiff  seeks  to  avoid  this  difficulty  by  treating  the  patent  as 
a  virtual  reissue  of  the  English  patent,  under  section  4887  of  the  Re- 
vised Statutes;  and  thus  carry  the  date  of  the  invention  back  to  the 
date  of  that  patent.  This  position,  however,  cannot  be  sustained. 
If  he  had  a  valid  English  patent  for  anything,  it  is  not  for  the  inven- 
tion claimed  here.  No  reference  is  there  made  to  the  difference  in 
weight  of  the  warp  and  weft  threads  in  the  canvas,  (the  only  mate- 
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rial  matter,  without  which,  as  we  have  seen,  the  patent  here  would 
not  have  been  granted.)  The  reference  to  the  English  patent  in  the 
specifications  is  unimportant,  under  the  circumstances.  If  this  ref- 
erence could  be  appealed  to,  in  the  absence  of  contrary  evidence,  it 
certainly  weighs  nothing  against  the  evidence  found  in  the  English 
patent.  We  are  referred,  however,  to  the  testimony  of  Mr.  Jenkins 
and  Mr.  Gaudy  to  show  that  the  invention  dated  back  to  1876 ;  that 
the  plaintiff  was  then  engaged  in  making  this  belting,  using  the  pe- 
culiar canvas  here  claimed.  If  this  is  accepted  as  satisfactory  proof 
of  the  fact,  it  goes  too  far,  showing  more  than  two  years'  public  use 
and  sale  of  the  invention  prior  to  his  application.  We  allude  to  the 
application  here,  the  only  one  we  can  consider.  The  bill  must  there* 
fore  be  dismissed. 

I  have  not  reached  this  conclusion  without  some  feeling  of  reluc- 
tance. If  Mr.  Benjamin  Plumber,  one  of  the  defendants,  stood  alone, 
it  is  possible  the  result  might  be  different.  His  instrumentality  in 
procuring  the  patent;  his  representations  to  the  plaintiff,  who  was 
not  in  the  country,  counseling  and  urging  the  expenditure  of  money 
to  this  end,  with  a  view  to  his  own  interests  in  the  premises;  his 
subsequent  conduct  in  entering  the  plaintiff's  manufactory  in  England, 
to  obtain  an  intimate  knawledge  of  his  methods  of  manufacture; 
persuading  the  plaintiff  to  embark  in  business  here,  under  the  sup- 
posed protection  of  the  patent,  with  a  view  to  obtaining  employment 
for  himself,  (Plumber;)  taken  in  connection  with  his  subsequent 
conduct  in  establishing  a  rival  manufactory  and  business,  employing 
the  plaintiff's  system  and  methods,  infringing  his  patent,  and  attack- 
ing its  validity, — are  not  calculated  to  excite  much  sympathy  for  him. 
He  is  not  alone  interested,  however,  and  these  matters  which  were 
urged  against  him  (as  in  the  nature  of  an  estoppel)  cannot  be  used 
against  others.  A  decree  must  therefore  be  entered  dismissing  the 
biU. 


Gamdt  v.  Main  Beltino  Go.' 

(Oireuii  Court,  IS.  D.  Penntyhania.    June  29,  1886.) 

PATENT8  fob  Investtons— Noveltt— Patbnt  No.  269,519. 

Letters  patent  No.  269,519  were  granted  December  36,  1883,  to  Maurice 
Gandy  for  improvement  in  stretching  by  means  of  an  apparatus  consisting  of 
a  frame  work  on  the  ends  of  which  is  a  series  of  rollers  free  to  revolve  upon 
their  axis.  The  belts  are  placed  upon  the  rollers,  and  the  ends  are  fastened 
with  a  taking-up  device.  Pressure  is  then  applied,  and  the  belt  is  submitted 
to  a  continuous  strain  as  if  in  actual  use  until  all  the  elasticity  in  the  belt  is 
killed.  The  tafcins-up  device  serves  to  keep  the  belt  taut  throughout  the  en- 
tire proceeding.  Held,  that  the  process  and  apparatus  possessed  novelty,  and 
that  the  patent  was  therefore  valid. 

'Reported  by  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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In  Equity. 

Amos  Broadnax,  for  complainant. 

E.  Cooper  Shapley,  for  respondent. 

BuTLGB,  J.  Starting  with  the  usual  presumption  in  favor  of  the 
plaintiff's  patent,  (269,519,)  we  do  not  find  anything  in  the  state  of 
the  art  that  would  justify  us  in  deciding  it  to  be  invalid.  Each  of 
the  claims  should  receive  a  strict  construction.  Even  in  this  view 
we  think  both  of  them  are  infringed  by  the  defendant's  device.  As 
respects  the  first,  infringement  is  scarcely  denied;  and  as  respects  the 
second,  we  think  it  is  plainly  shown.  A  decree  must  be  entered  in 
the  plaintiff's  favor. 


BUBB   V.  KiMBABE.* 

(Circuit  Court,  N.  D.  lUirutit.    July  26, 1886.) 

Patrnts  tor  ImnsNTroNS — bfjtmcTiow— Estoppel. 

Where  defendant  had  been  a  licensee  under  the  patents  on  which  he  was 
sued,  and  at  one  time  claimed  to  own  lliem,'and  had  dealt  extensively  in  the 
patented  articles,  the  infringement  being  clear,  held,  that  he  was  hardljr  in 
position  to  deny  the  validity  of  the  patents,  and  a  preliminary  injunction 
granted. 

In  Equity. 

Munday,  Evnrts  dt  Adr.ock,  for  complainant. 

Coburn  d  Thacher,  for  defendant. 

Blodgett,  J.  This  is  a  motion  for  an  injunction  restraining  the 
defendant  from  the  use  of  devices  covered  by  patents  issued  to  the 
complainant  as  follows :  One  dated  September  23, 1873,  for  an  "im- 
provement in  wagon  bodies;"  one  dated  February  27,  1877,  for  "an 
improvement  in  dash-boards;"  and  one  dated  February  20,  1877, 
for  "an  improvement  in  wagon-body  irons."  The  infringement  of 
these  patents  by  the- defendant  is  fully  established  by  the  proof  filed 
in  the  case,  and  in  fact  is  not  denied  by  the  defendant.  The  defend- 
ant,  however,  denies  the  validity  of  the  patents,  and  the  utility  of  the 
devices  covered  by  them,  and  also  denies  complainant's  title  to  the 
patents  in  question.  The  fact  of  infringement  being  established 
clearly  by  the  proofs,  and  it  also  appearing  by  the  proof  that  the  de- 
fendant  has  been  a  licensee  of  the  complainant  for  the  use  of  these 
patents,  and  at  one  time  claimed  to  be  the  owner  of  the  patents,  and 
entitled  to  their  nse,  and  that  he  has  extensively  dealt  in  the  patented 
article,  it  would  seem  that  defendant  is  now  hardly  in  position  to 
seriously  question  the  validity  of  the  patent.     At  least,  under  the 

>£dited  by  Charles  C.  LinthicUni,  Esq.,  of  the  Chicago  bar. 

Digitized  by  VjOOQIC 


BUSELL.TBIMUEB  00.  V.  8T£V£KS.  675 

circamstanoes,  I  think  the  complainant  is  entitled  to  a  preliminary 
injunction  restraining  the  defendant  from  the  use  of  devices  covered 
by  the  patent  until  such  time  as  the  case  can  be  fully  investigated 
upon  the  final  hearing. 


Busblij  Tbthubb  Go.  and  others  v.  Steveks  and  others.' 

{Oinuit  Court,  J).  MattaehuuUi.    Beptember  14>  1886.) 

i.  Patehtb  fob  Invbntions— Sole  Tbihmers. 

Letters  patent  No.  288,808,  of  March  1, 1881,  to  William  D.  Orcutt,  for  im- 
proyemeotB  In  rotary  cutters  for  trimming  the  edges  of  boot  and  shoe  soles, 
held  void  for  waat  of  patentable  noveltr. 
2.  Same— DotTBi-E  Use. 

The  application  of  an  old  and  well-known  form  of  blade  from  a  hand  tool 
for  trimming  sole  edges  to  an  old  gear  cutter,  for  trimming  such  edges,  is 
merely  a  case  of  double  use,  and  therefore  not  patentable. 

In  Equity. 

Chavncey  Smith  and  J,  E.  Maynadier,  for  complainants. 

T.  W.  Porter,  for  defendants. 

Before  Gray  and  Colt,  J  J. 

Colt,  J.  This  suit  is  brought  upon  letters  patent  No.  238,303, 
issued  March  1, 1881,  to  William  D.  Orcutt,  one  of  the  complainants, 
for  improvements  in  rotary  cutters  for  trimming  the  edges  of  boot 
and  shoe  soles.  The  invention  relates  to  that  class  of  rotary  cutters 
consisting  of  a  series  of  blades  arranged  about  a  common  hub.  The 
blades  are  described  as  having  a  fat  front  face,  a  flat  rear  face,  and 
a  top  surface.  Extending  across  the  top  surface  there  are  a  number 
of  ridges,  making  a  molded  or  fancy  surface,  which  is  the  converse  of 
the  sole  edge  desired.  The  flat  front  faces  of  the  blades  are  not  ra- 
dial, but  are  inclined  so  as  to  make  each  blade  slightly  hooked.  This 
is  said  to  be  desirable  for  the  purpose  of  cutting,  as  distinguished 
from  scraping,  the  sole  edge.  The  blades  are  ground  on  their  front 
,  faces,  and  they  are  made  quite  thick,  so  that  they  may  be  ground 
back  as  they  become  dull.  The  top  surface  of  the  blades  is  slightly 
inclined,  so  as  to  give  the  necessary  clearance  in  cutting.  The  flrst 
claim  is  as  follows : 

"A  rotary  cutter  for  trimming  sole  edges,  the  blades,  d,  of  which  are  pro- 
vided with  flat  front  faces,  a,  and  having  their  outer  or  peripheral  ends,  c, 
moulded  throughout  to  a  uniform  shape,  the  converse  of  the  desired  shape  to 
be  given  to  the  sole  edge,  and  slightly  eccentric  to  the  axis  of  the  cutter,  sub- 
stantially as  described." 

The  second  claim  gives  more  in  detail  the  form  of  the  front  sur- 
face, by  referring  to  the  ridges ;  otherwise  it  is  much  like  the  flrst. 
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The  defendants  do  not  deny  the  making  of  catters  which  embody 
eubBtantially  the  features  specified  in  these  claims,  and  therefore  the 
qnestion  of  infringement  is  not  an  issne  in  the  case. 

The  first  and  main  defense  is  that,  in  view  of  the  prior  state  of 
the  art,  there  was  no  invention  in  the  Orcutt  cutter.  The  history 
and  development  of  this  branch  of  mechanical  art  is  folly  set  forth 
in  the  record  before  us.  We  do  not  deem  it  necessary  to  refer  in 
detail  to  the  various  prior  patents  and  devices,  because  it  seems  to  us 
that  the  question  of  invention  in  this  case  is  comparatively  simple, 
and  is  to  be  determined  by  reference  to  two  classes  of  priQr  tools, 
namely,  the  old  hand  tool  or  plane,  and  the  Brown  gear  cutter,  pat- 
ented in  1864. 

If,  as  contended  by  the  defendants,  there  is  no  substantial  differ- 
ence between  the  Orcutt  cutter  and  the  Brown  gear  cutter,  except  in 
the  form  or  outline  of  the  path  or  figure  they  cut,  and  if  this  form  or 
outline  in  the  Orcutt  cutter  was  taken  from  the  old  hand  plane,  it  is 
difficult  to  find  any  invention  in  what  Orcutt  did.  A  comparison  be- 
tween the  Orcutt  cutter  and  the  various  forms  of  the  Brown  miUing 
cutter  before  us  discloses  that,  except  as  to  the  shape  of  the  top  sur- 
face of  the  blades,  they  are  in  all  essential  features  the  same,  and  in 
some  instances,  even  in  this  last  respect,  there  is  a  close  resemblance. 
Turning,  now,  to  the  old  hand  plane  for  trimming  the  edges  of  soles, 
used  long  prior  to  the  date  of  the  Orcutt  patent,  we  find,  substantially, 
the  form  of  cutting  teeth  employed  by  Orcutt.  The  blade  of  the  old 
band  tool  had  a  rand  lip,  bead,  bed,  guard,  and  channel  guard,  which 
are  descriptive  of  the  different  parts  of  the  surface  of  the  blade,  and 
the  same  features  are  found  in  the  blade  of  the  Orcutt  cutter. 

We  are  aware  that  Orcutt  contends  that  his  rand  lip  is  in  fact  a 
rotary  rand  knife,  different  from  the  rand  lip  of  the  old  hand  plane, 
and  to  be  used  in  connection  with  a  rand  guide,  and  made  so  thin 
that  the  lip  and  guide  must  go  between  the  sole  and  the  upper.  Ad- 
mitting this  to  be  true,  it  is  not  sufficient  to  sustain  the  patent,  be- 
cause both  the  rotary  rand  knife  and  the  rand  guide  are  found  in 
prior  devices. 

Upon  careful  consideration,  we  are  forced  to  the  conclusion  that 
the  substance  of  Orcutt's  improvement  lies  in  the  application  of  an* 
old  and  well-known  form  of  blade  to  a  Brown  milling  cutter,  for  the 
purpose  of  trimming  the  edges  of  boot  and  shoe  soles,  and  that  this 
is  merely  a  case  of  double  use,  and  therefore  not  patentable.  Bill 
dismissed. 
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BoBiNsoN  V.  Philadelphia  &  B.  B.  Co.  and  others.* 

(dreuit  Court,  B.  D.  Pennuylvania.    September  3, 1886.) 

Ek^uiTT — Evidence — Admission  in  Answek. 

An  offer  of  evidence  touching  a  fact  which  is  admitted  to  be  true  by  the 
answer  will  be  refused. 

In  Equity. 

Richard  G.  Dale,  for  complainants. 

Franklin  B.  Gowen,  for  defendants. 

MoKenn&k,  J.  This  is  only  a  renewal  of  an  application  made 
to  the  court,  with  somewhat  greater  formality  and  expansion,  and  is 
properly  disposed  of  by  the  result  of  that  application,  and  the  reasons 
given  for  its  refusal  by  the  judge  who  decided  it.  I  do  not  propose 
to  repeat  those  reasons,  or  to  reargue  the  question  there  decided.  It 
is  sufficient  to  say  that,  in  my  judgment,  the  fundamental  issues  in 
the  case  were  properly  defined,  and  that  the  contested  evidence  is 
impertinent  to  those  issues,  and  is  therefore  inadmissible.  The  sec- 
ond ofFer  made  by  the  defendant  was  not  before  the  court  on  the 
former  occasion,  and  the  competency  of  the  evidence  stated  in  it  was 
not,  therefore,  considered.  I  am  unable  now  to  see  bow  the  facts 
proposed  to  be  proved  can  condone  the  fault  of  the  mortgagor,  or  are 
responsive  in  any  way  to  the  allegation  of  such  default  in  the  bill, 
which  is  explicitly  admitted  in  the  answer,  without  qualification. 
Hence  I  cannot  regard  as  admiss-ible  an  offer  of  evidence  touching  a 
fact  which  is  admitted  to  be  true,  and  to  which  the  answer  in  no 
other  way  refers  than  to  admit  its  truth.  This  offer  must  therefore 
be  rejected. 


Hop  Bitters  Mamtw'g  Co.  v,  Warneb. 
(Oireutt  Oowrt,  E.  D.  Michigan.    September  7,  1888.) 

Equity— Amending  Interlocdtobt  Decree. 

A  motion  to  amend  an  interlocutory  decree  by  striking  ont  a  material  por- 
tion, upon  affidavits  of  facts  not  put  in  evidence,  wili  not  be  entertained. 

In  Equity.  On  motion  to  amend  interlocutory  decree  in  a  trade- 
mark case. 

In  this  case  an  interlocutory  decree  was  entered  on  the  fourth  day 
of  February,  1886,  adjudging  defendant  guilty  of  infringing  plaintiff's 
trade-mark,  awarding  an  injunction,  and  referring  the  case  to  a  mas- 
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v.28F.no.ll— 37 


Digitized  by 


Google 


578  FEDERAL  BEPORTEB. 

ter  to  assess  and  report  the  damages  snatained  by  plaintiff.  On  the 
twenty-third  day  of  August  defendant  moved  to  strike  oat  the  clause 
in  the  decree  awarding  damages,  and  referring  it  to  a  master,  upon 
affidavits  showing  gross  laches  on  the  part  of  tbe  plaintiff  in  prosecut- 
ing its  claim,  and  also  that  the  manager  of  the  plaintiff  company 
had  connived  at  defendant's  infringements. 

George  H.  Lotkrop,  for  the  motion. 

Alfred  Bmsell,  for  plaintiff. 

Brown,  J.  A  motion  to  amend  an  interlocatory  decree  by  strik* 
ing  out  the  award  of  damages,  upon  affidavits  tending  to  show  that 
if  all  the  facts  in  tbe  case  had  been  put  in  evidence,  and  called  to  the 
attention  of  tbe  court,  a  different  decree  would  have  been  rendered, 
is  a  novelty  in  equity  practice  which  we  are  not  disposed  to  sanction. 
Errors  in  judgments  or  decrees  are  divided  into  errors  clerical  and 
errors  judicial.  The  former  may  be  amended  even  after  term,  pro- 
vided the  existence  of  such  error  is  shown  by  the  record,  and  not 
otherwise.  Hudson  v.  Hudson,  20  Ala.  364;  Thompson  v.  Miller,  2 
Stew.  470;  Dixon  v.  Mason,  68  Ga.  478;  Russell  v.  McDougall,  3 
Smedes  &  M.  234;  Atkinson  v.  Railroad  Co.,  81  Mo.  50;  Selz  v.  F'irst 
Nat.  Bank,  60  Wis.  246;  S.  C.  19  N.  W.  Eep.  43.  Errors  judicial 
can  only  be  amended  upon  rehearing  or  appeal.  Forquer  v.  Forquer, 
19  111.  68;  Stringer  v.  Anderson,  23  W.  Va.  482. 

We  have  found  no  case  which  would  justify  us  in  altering  this  de- 
cree, upon  motion,  in  a  material  particular,  upon  the  evidence  then 
before  the  court.  Much  less  can  it  be  done  upon  evidence  sought  to 
be  injected  into  tbe  ease  by  affidavits.  Defendant's  only  remedy,  if 
at  this  late  day  he  has  any  remedy  at  all,  is  to  have  the  decree  set 
aside,  and  move  for  leave  to  introduce  the  new  testimony,  and  for  a 
rehearing. 


'  Gbibwold  v.  Hazard  and  others. 

(OireuU  Court,  D.  Rhode  bland.    September  10, 1886.) 

iNjrscTioN— Decrbk  op  CJourt  of  Qbnbbai.  Equity  Juribdiotion, 

Tbe  decree  of  a  court  of  general  equity  jurisdiction,  in  a  case  where  thede- 
fendant  therein  was  personally  served  with  process  within  the  jurisdiction  of 
the  court,  and  where  the  court  appears  to  have  had  jurisdiction  of  the  sub- 
ject-matter of  the  bill,  will  not  be  impeached  upon  a  bill  denj[ing  only  the 
existence  of  the  facts  re(^uired  to  justify  the  plaintiff  therein  in  invoking  the 
exercise  of  that  jurisdiction.    See  Hazard  v.  Qrimoold,  21  Fed.  Rep.  ITS. 

Demurrer  to  Bill. 

The  opinion  states  the  facts. 

A.  Green  and  S.  R.  Honey,  for  complainant. 

E.  Metcalf  and  E.  Merwin,  for  respondents. 
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Heard  by  Colt  and  Carpenteb,  JJ. 

Carpenter,  J.  The  respondents  in  this  case,  on  March  3,  1883, 
commenced,  in  the  supreme  conrt  of  the  state  of  Rhode  Island,  an 
action  of  debt  on  a  bond  dated  Augast  24,  1868,  and  executed  by 
Thomas  C.  Durant  as  principal,  and  the  complainant  and  S.  Dexter 
Bradford  as  sureties,  binding  them  jointly  and  severally  to  Bowland 
G.  Hazard  and  others  in  the  sum  of  $53,735;  the  condition  of  which 
is  that  Durant  "shall  on  his  part  abide  and  perform  the  orders  and 
decrees  of  the  supreme  court  of  the  state  of  Rhode  Island  in  the  suit 
in  equity  of  Isaac  P.  Hazard  and  others  against  Thomas  C.  Durant 
and  others,  now  pending  in  said  court,  within  and  for  the  county  of 
Newport."  The  breach  assigned  in  the  declaration  is  that  Durant  has 
not  performed  a  decree  by  which  that  court,  on  December  2,  1882, 
ordered  him  to  pay  into  its  registry  the  sum  of  $16,071,659.4)7. 

After  oyer  prayed  and  granted,  the  complainant  filed  10  pleas  in 
bar,  and  the  case  was  removed  on  his  petition  into  this  court,  where 
the  respondents  filed  special  demurrers  to  five  of  the  pleas.  These 
demurrers  were  sustained  in  Hazard  v.  Griswold,  21  Fed.  Rep.  178. 

The  complainant  now  brings  this  bill  in  aid  of  his  defense  to  that 
action.  He  sets  out  all  the  proceedings  in  the  case  of  Hazard  v. 
Durant  in  the  supreme  court  of  Rhode  Island,  and  in  support  of  his 
prayer  for  an  injunction  he  makes  the  following  allegations : 

"Further  complaining,  your  orator  says  that,  by  the  laws  of  tlie  state  of 
libode  Island,  a  stoclitioider  in  a  corporation  could  not  maintain  in  the  said 
supreme  court  of  Itbode  Island,  either  In  equity  or  at  law,  in  his  own  name, 
a  suit  founded  on  a  riglit  of  action  existing  in  the  corporation  itself,  and  in 
which  the  corporation  is  the  appropriate  phiintiff,  unless  there  exists,  as  the 
foandation  of  the  suit,  some  action,  or  tlireatencd  action,  of  the  managing 
board  of  directors  or  trustees  of  the  corporation,  which  is  beyond  the  au- 
thority conferred  on  them  by  their  charter  or  other  source  of  organization ;  or 
such  a  fraudulent  transaction  coraplete<l  or  contemplated  by  the  acting  man- 
agers in  con  nection  witli  some  otiier  party,  or  among  tlierasel  ves,  or  with  other 
shareholders,  as  will  result  in  serious  injury  to  the  cor]>oration,  or  to  the  in- 
terest of  the  other  siiareholders;  or  where  the  board  of  directors,  or  a  majority 
of  them,  are  acting  for  their  own  interest  in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other  shareholders;  or  where  the  major- 
ity of  shareholders  themselves  are  oppressively  and  illegally  pursuing  a  course 
in  the  name  of  the  corporation  which  is  in  violation  of  the  riglits  of  the  other 
shareholders,  and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity; 
or  unless  the  suit  should  be  founded  on  a  state  of  facts  in  which,  to  prevent 
irremediable  injury  or  a  total  failure  of  justice,  the  said  court  would  be  jus- 
tifled  in  exercising  its  powers:  whereas,  your  orator  asserts,  on  information 
and  belief,  that  in  tiie  said  suit  in  equity  of  Isaac  P.  Hazard  and  others 
against  Thomas  C.  Durant  and  others  no  such  foundation  existed,  nor  did 
any  such  state  of  facts  exist. 

"Further  complaining,  on  information  and  belief,  your  orator  says  that  be- 
fore commencing  said  suit  the  said  Isaac  P.  Hazard  did  not,  nor  did  any  other 
stockholder  of  the  said  Credit  Mobilier  of  America,  exhaust  any  of  the  means 
within  his  reach  to  obtain  within  the  said  corporation  the  redress  of  the  griev- 
ances alleged  in  his  said  bill;  that  lie  did  not  make  any  effort,  either  with  the 
managing  body  of  the  corporation,  or  with  the  stockholders  thereof  as  a  body. 
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to  induce  it  or  tliem  to  take  remedial  action  af^ainst  the  said  Ttiomas  C. 
Durant;  nor  did  he,  or  any  other  stockholder  of  the  said  corporation,  show  to 
the  said  supreme  court  of  Rhode  Island  th.it  he,  or  any  such  stockholder,  bad 
made  any  such  elTorts,  or  that  such  efforts  were  impossible,  and  that  it  was 
unreasonable  to  require  them. 

"Further  complaining,  your  orator  says  that,  by  the  laws  of  the  state  of 
Rhode  Island,  the  said  supreme  court  of  Rhode  Island  had  no  jurisdiction 
over  the  said  suit  in  equity  of  Isaac  P.  Hazard  attd  others  against  Thomas 
C.  Durant  and  others,  unless  the  said  Isiutc  P.  Hazard,  or  some  other  stock- 
holder of  the  said  Credit  Mol)ilier  of  America,  had,  before  commencing  tlie 
said  suit,  exhausted  every  efFort  witliin  tlie  said  corporation  to  obtain  the 
redress  of  the  grievances  alleged  in  the  said  bill. 

"And  your  orator  avers,  and  on  information  and  belief  complaining  says, 
that,  l>efore  bringing  said  suit  in  equity  in  the  supreme  court  of  the  state  of 
Rhode  Isliindi  neither  the  complainant  Isaac  P.  Ilazai-d,  nor  any  other  of  the 
stockliolders  of  the  said  Credit  Mobilier  of  America,  requested  tlie  managing 
committee  or  the  board  of  dii-ectors  or  tlie  stockholders  of  said  Credit  Mobilier 
of  America,  in  stockholders'  meeting  assembled,  or  the  said  Credit  Mobilier 
of  America,  at  any  meeting  of  said  corporation,  to  begin  legal  or  equitable 
proceedings,  or  cause  such  proceedings  to  be  begun,  in  the  name  of  the  cor- 
poration against  the  said  Durant,  before  himself  filing  said  bill  in  equity. 

"And  your  orator  further  shows  that,  by  the  laws  of  the  state'  of  Rhode 
Island,  the  said  supreme  court  of  Rhoile  Island  had  no  jurisdiction  in  or  over 
the  subject-matter  of  the  said  suit  in  equity  upon  any  ground,  whether  or  not 
the  same  has  been  heretofore  alleged  herein." 

We  do  not  think  the  bill  can  be  sustained  by  the  general  allegation 
of  want  of  jurisdiction,  and  the  particular  allegations  above  quoted 
do  not,  we  think,  amount  to  a  denial  of  jurisdiction.  The  reasoning 
of  Hazard  t.  Oriswold,  ubi  supra,  is  directly  in  point.  Doabtless  it 
was  necessary  for  the  supreme  court,  before  proceeding  to  a  decree, 
to  find  some  unlawful  act  on  the  part  of  the  corporation,  or  its  officers 
or  stockholders,  and  a  certain  request  or  demand  on  the  part  of  the 
complaining  stockholder  for  redress  of  bis  grievance.  So,  too,  it  was 
necessary  to  find  other  facts  alleged  in  the  bill ;  especially  the  f^ct 
that  the  respondent  was  indebted  to  the  corporation.  But  to  deny 
the  existence  of  any  of  these  facts,  is  not  to  allege  want  of  jurisdic- 
tion over  the  whole  subject. 

The  allegations  of  the  bill  deny  only  the  existence  of  the  facts  re- 
quired to  justify  the  stockholders  in  invoking  the  exercise  of  that 
jurisdiction.  Since  the  supreme  court  is  a  court  of  general  equity  ju- 
risdiction, and  since  it  does  not  appear  that  Durant  was  not  served 
with  process  within  the  jurisdiction  of  that  court,  we  find  no  allega- 
tion in  the  bill  of  want  of  jurisdiction  in  the  .court  which  entered  the 
decree  here  sought  to  be  impeached.  As  in  the  case  of  Hazard  t. 
Griswold,  we  express  no  opinion  on  the  question  whether  want  of  ju- 
risdiction of  the  former  suit  on  any  ground  could  be  set  up  in  defense 
to  an  action  on  the  bond. 

The  demurrer  will  be  sustained. 
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Vbnner  V.  Atohibon,  T.  &  8.  P.  R.  Co.  and  others. 
(Oirevit  Court,  D.  Kaniaa,    1886.)     • 

1.  Railboad  Compakies — Charter — Purchase  of  Road  ik  A^iotebr  Statb— 

CosNBCTiNG  Likes. 
The  charter  of  a  Kanaas  railroad  (Terr.  Laws  1859,  e.  47)  authorized  it,  among 
'   other  things,  "to  construct  a  branch  to  any  point  on  the  southern  boundary 
of  Kansas  in  (he  direction  of  th»  Qulfof  Mexico;'  to  make  necessary  contracts, 
etc..  with  other  railroads  intertechng  or  connecting  with  it,  for  "running  their 
road  in  connection  with  other  roads  in  other  states. "  etc.    The  legislature 
.  subsequently  (Laws  1873,  c.  105,  §  1)  passed  a  general  law  making  it  lawful 
for  any  railroad  to  purchase  or  guaranty  the  stock  or  bonds  of  any  connect- 
ing or  intersecting  road.    The  railroad  in  question  bought  out  a  railroad  in- 
corporated in  Texas,  to  which  congress  (St.  at  Large  1883-84,  c.  177)  had 
granted  a  right  of  way,  through  the  Indian  Territory,  to  the  southern  bound- 
ary of  Kansas.    Held,  that  the  purchase  was  within  the  power  of  the  Kansas 
company.    Atchison,  T.  c8  8.  F.  R.  Co.  v.  Ftetchtr,  10  Pac  Rep.  696. 

2.  Same— Charter — Ahbitoment  to  Charter — Acckpt.ince. 

The  board  of  directors  of  a  corporation,  who,  under  the  charter,  are  vested 
with  "ofithe  corporate  powers"  of  the  company,  may  not,  as  a  general  rule, 
have  the  incidental  power  of  accepting  from  the  legislature  an  amendment 
to  the  charter,  the  effect  of  which  is  to  enlarge  beyond  the  wish  of  the  stock- 
holders the  extent  and  variety  of  the  company's  business  and  investments, 
yet  under  the  cbcumstances  of  the  case  it  most  be  held  that  there  had  been 
such  acquiescence  by  the  stockholders  as  to  constitute  an  acceptance  by  the 
corporation  beyond  the  challenge  of  the  present  plaintiff,  a  recent  purchaser 
of  stock. 

8.  8ahk— Absumbd  Powers— 8tockhou)B»— Notice. 

Where  a  stockholder  buys  into  a  railroad-  corporation,  with  knowledge 
that  it  is  acting  on  an  assumed  power  to  invest  in  the  stock  of  railroad  cor- 
porations outside  the  state  of  its  creation,  his  purchase  under  such  circum- 
stances will  be  regarded  as  an  implied  recognition  on  his  part  of  such  as- 
sumed power. 

4.  Same— Stockholders— DouBLma  Stock— EsTOPrEi.. 

Stockholders  who  have  voted  for  an  unauthorized  doubling  of  stock  by 
their  company,  or  who  have  voluntarily  accepted  the  benefits  of  such  action, 
or  who  bought  into  the  corporation  subsequent  to  the  issuance  of  such  stock, 
are  estopped,  as  against  the  corporation,  to  contest  the  legality  of  such  ac- 
tion. 

6.  CooRTs— Federal  Courts  —  Decisions  of  State  Courts — State  Statutes. 
The  decisions  of  the  highest  court  of  a  state  upon  the  interpretation  of  the 
statutes  of  that  state  granting  certain  powers  to  a  corporation  of  its  own  cre- 
ation, though  not  conclusive  upon  the  federal  courts  sitting  in  that  state,  are 
most  persuasive. 

6.  Equity— Discovert-Reliep. 

Where  s  bill  in  equity  asks  for  discovery  as  well  as  for  relief,  but  is  sub- 
stantially a  bill  for  relief,  if  it  is  insufficient  for  relief  it  also  fails  for  dis- 
covery. 

In  Equity.     On  demurrer  to  bill. 

J.  H.  Benton,  Jr.,  W.  A,  Underwood,  and  Joseph  O.  Waters,  for  com- 
plainant. 

George  R.  Peek  and  George  W.  McCrary,  for  defendants. 

Bbswer,  J.  The  bill  is  filed  by  Clarence  H.  Venner,  a  citizen  of 
Massachusetts,  against  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  its  secretary,  and  three  of  its  directors,  all  citizens  of  the 
state  of  Kansas.     Complainant  alleges  that  on  the  fifteenth  day  of 
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Febraary  last  he  became  the  owner  of  500  shares  of  the  defendant 
company's  stock,  and,  as  snoh  stockholder,  challenges  the  recent  ac- 
tion of  said  company  in  the  acquisition  of  ^he  stock  of  the  Gulf,  Col- 
orado  &  Santa  Fe  Bailway  Company.  To  this  bill  a  demurrer  has 
been  filed  on  the  two  grounds  of  a  lack  of  indispensable  parties,  and 
a  want  of  equity. 

Passing  the  first  ground,  I  proceed  to  inquire  into  the  second,  for  it 
involves  the  merits  of  this  controversy.  The  bill  states,  upon  in- 
formation and  belief,  the  financial  condition — the  earnings  and  ex- 
penses—of the  Golf,  Colorado  &  Santa  Fe  Company,  for  the  purpose 
of  showing  the  financial  injury  to  the  defendant  company  resulting 
from  any  investment  of  its  means  in  the  stock  of  such  company.  It 
further  alleges  that  said  Gulf  Company  is  a  corporation  organized 
under  the  laws  of  Texas,  and  that  on  the  fifteenth  day  of  February, 
1886,  it  was  authorized  to  and  bad  built  and  owned  and  operated 
about  551  miles  of  railroad  in  the  state  of  Texas:  that  its  said  lines 
at  no  place  intersected  or  connected  with  any  of  the  lines  of  railroad 
which  the  said  defendant  company  was  or  is  authorized  to  build,  own, 
operate,  or  maintain;  but  that,  on  the  contrary,  the  nearest  point  on 
any  of  the  lines  of  the  said  Gnlf  road  wns  distant  from  the  said  de- 
fendant company's  lines  at  least  350  miles,  and  separated  by  the 
whole  width,  from  north  to  south,  of  the  Indian  Territory,  and  a  long 
distance  in  northern  Texas ;  that  since  said  fifteenth  day  of  February 
the  defendant  company  has  made  some  arrangement  or  agreement,  of 
the  exact  nature  and  terms  of  which  complainant  is  ignorant,  and  has 
been  unable  after  diligent  inquiry  to  ascertain,  but  that  a  part  of  it 
involves  the  issue  of  additional  stock  of  defendant  company  and  the 
exchange  thereof  for  the  stock  of  the  Gulf  Company ;  that  in  pursu- 
ance of  such  arrangement  about  $4-,000,000  of  defendant  company's 
stock  has  been  already  issued  and  exchanged  for  stock  of  the  Gulf 
Company;  that  $3,500,000  more  of  stock  of  said  defendant  company 
has  been  issued  and  placed  in  the  hands  of  the  Farmers'  Loan  &  Trust 
Company  of  New  Tork  city  for  the  use  and  benefit  of  the  holders  of 
the  stock  of  said  Gnlf  Company,  and  to  be  delivered  on  or  about  the 
first  day  of  January,  1887,  and  that  the  directors  of  said  company 
are  about  to  issue  and  deliver  other  and  further  certificates  of  stock 
for  the  same  purpose,  and  also  that  the  defendant  company  is  now  en- 
gaged in  operating  the  railroad  of  said  Gulf  Company,  nsing  its  own 
means  therefor,  and  putting  at  risk  its  property  and  credit  thereby. 
Complainant  denies  the  power  of  the  defendant  company  to  acquire 
any  interest  in,  or  assume  any  control  or  responsibility  for,  the  Gulf 
Company,  and  also  denies  the  power  of  the  defendant  company  to  issue 
any  more  stock. 

He  thus  challenges  both  defendant's  power  of  acquisition  and  its 
method  of  acquisition.  Naturally,  the  first  inquiry  runs  to  the  ques- 
tion of  power.  The  primal  source  of  power  is,  of  course,  the  defend- 
ant's charter.     That  is  its  grant,  defmes  the  extent  and  prescribes 
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tbe  limitationB  thereof.  This  charter  was  granted  by  the  territorial 
legislatnre  of  1859.  Laws  1859,  e.  47.  Tbe  first  section  provides 
for  tbe  organization.    Tbe  second  and  twentieth  read  as  follows : 

"Sec  2.  The  said  company  is  hereby  authorized  and  empowered  to  survey, 
locate,  construct,  complete,  alter,  maintain,  and  operate  a  railroad,  with  one 
or  more  tracks,  from  or  near  Atchison,  on  the  Missouri  river.  In  Kansas 
territory,  to  tbe  town  of  Topeka,  in  Kansas  territory,  and  to  such  point  on 
the  southern  or  western  boundary  of  said  territory,  in  the  direction  of  Santa 
Fe,  in  tbe  territory  of  Kew  Mexico,  as  may  be  most  convenient  and  snitable 
for  the  construction  of  such  railroad,  and  also  to  construct  a  branch  of  said 
railroad  to  any  points  on  the  southern  boundary  of  said  territory  of  Kansas 
in  the  direction  of  the  Gulf  of  Mexico." 

"Sec.  20.  This  company  shall  have  power  to  make  such  contracts  and  ar- 
rangements with  other  railroads  which  connect  with  or  intersect  the  same  as 
may  be  mutually  agreed  upon  by  the  parties,  for  leasing  at  running  their 
roads,  or  any  part  thereof,  in  connection  with  other  roads  in  other  states,  and 
shall  be  empowered  to  consolidate  their  property  and  stock  with  each  other; 
such  consolidation  to  take  place  whenever  such  companies  shall  respectively 
agree  upon  the  terms  and  conditions,  and  shall  have  all  tbe  powers,  privi- 
leges, and  liabilities  that  they  may  hold  by  their  separate  charters,  by  filing 
a  copy  of  such  articles  of  consolidation  in  the  office  of  the  secretary  of  this  ter- 
ritory. " 

Now,  were  all  tbe  powers  possessed  by  tbe  defendant  company 
those  given  by  its  charter,  it  might  well  be  doubted  whether,  tested 
by  tbe  rule  that  nothing  passes  by  a  charter  except  that  which  is 
clearly  and  expressly  granted,  the  power  to  acquire  possession  of  this 
Texas  road  existed.  It  is  true  tbat  an  argument  of  some  plausibility 
might  be  based  upon  the  charter  provisions  alone  in  support  thereof. 
Tbe  second  section  in  plain  terms  grants  the  power  to  construct  roads 
to  the  western  and  soathem  boundaries  of  the  state,  in  the  direction 
of  Santa  Fe  and  the  Gulf  of  Mexico.  Tbe  state  boundaries  are 
doubtless,  under  this,  the  limits  of  construction,  yet  the  further 
points  named  are  suggestive  of  an  expectation  that  these  state  roads 
would  one  day  become  parts  of  transcontinental  lines,  and  to  that 
extent  indicative  of  a  thought  that  the  company  is  given,  or,  if  not 
already  given,  is  in  the  future  to  receive,  whatever  powers  may  be 
necessary  to  bring  about  a  realization  of  such  expectation.  It  is  well 
said  by  tbe  supreme  court  of  this  state  in  the  opinion  written  by  its 
learned  chief  justice  in  the  recent  case  of  Santa  Fe  R.  Co.  v.  Fletcher, 
10  Pao.  Bep.  596,  referring  to  this  matter: 

"In  interpreting  the  powers  possessed  by  a  corporation,  we  must  look  to 
the  intention  of  the  legislature  in  the  enactment  of  the  statute.  It  is  mani- 
fest that  the  legislative  assembly  of  the  territory  of  Kansas,  in  granting  ttie 
cJiarter  to  the  Atchison  Company,  anticipated  that  some  day  the  road  would 
become  a  part  of  a  transcontinental  line,  and  thereby  that  Kansas,  by  re.-uson 
of  its  geographical  location,  would  hUve  passing  over  it  the  great  traffic  of 
the  country,  east  and  west,  north  and  south,  because  it  provided  for  building 
its  road  in  the  direction  of  Santa  Fe  and  also  of  the  Gulf  of  Mexico." 

A  similar  recognition  of  a  suggested,  though  unexpressed,  purpose 
is  found  in  the  case  of  Oreen  Bay,  etc.,  R.  Co.  v.  Union,  etc.,  Co.,  107 
U  8.  101,  S.  G.  2  Sup.  Ct.  Bep.  221,  in  which  the  court  says : 
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"These  statutes  show  that  the  legialnture  of  Wisconsin,  recognizing  the 
fact  that  from  the  geographical  situation  of  the  state  the  railroads  which 
traverse  it  from  east  to  west  form  .part  of  the  line  of  transportation  extend- 
ing across  the  continent,  intended  to  confer  upon  the  corporation  owning 
such  railroads  very  large  pwwers  of  contracting  with  other  corporations 
owning  railroads  or  steam-boats  whose  course  includes  connecting  parts  of 
the  same  great  line  of  transportation." 

In  the  first  section  of  this  charter  the  power  is  granted  "of  acquir- 
ing, by  purchase  or  otherwise,  and  of  holding  or  conveying,  real  and 
personal  estate  which  may  be  needfal  to  carry  into  effect  fully  the 
purposes  and  objects  of  this  act."  In  the  case  of  Ryan  v.  Leaven- 
worth, A.  dt  N.  W.  By,  Co.,  21  Ean.  365,  similar  language  was  held 
broad  enough  to  grant  the  power  of  purchasing  the  stock  of  a  con- 
necting railroad  company. 

Further,  with  prophetic  vision  of  its  large,  though  as  yet  unknown, 
future,  unwilling  tbat  any  prescribing  limitation  of  its  capital  stock 
should  bar  or  hamper  its  hoped-for  expansion,  the  legislature,  iu 
section  5,  made  a  singular  and  elastic  provision  as  to  such  stock. 
The  section  reads : 

"The  capital  stock" of  said  corporation  shall  be  on6  million  and  five  hundred 
thousand  dollars,  which  may  be  increased  from  time  to  time  to  any  sum  not 
exceeding  the  amount  expended  on.account  of  said  road,  divided  iuto  shares 
of  one  hundred  dollars  eacli,  which  sliall  be  deemed  personal  property,  issued 
and  transferred  as  may  be  ordered  by  the  directors  or  by-laws  of  said  com- 
pany." 

Under  this  the  capital  stock  might  be  increased  indefinitely,  yet 
only  pari  passu  with  the  extension  of  the  railroad  lines  and  property. 
Now,  with  these  indications  of  its  purpose  and  expectation,  the  legis- 
lature adds  to  the  charter,  as  its  last  granting  section,  section  No.  20, 
above  quoted.  This  gives  general  powers  of  contract  and  arrauge- 
ment,  with  other  railroad  companies  owning  connecting  or  intersect- 
ing lines,  for  leasing  or  running  their  roads,  aud  also  gives  the  right 
of  consolidation.  No  limitation  to  home  corporations  is  expressed. 
The  only  expressed  limitation  is  to  companies  having  connecting  or 
intersecting  lines.  That  such  contracts  and  arrangements  may  ex- 
tend to  establishing  connections  with  roads  in  other  states  is  declared. 
It  is  doubtless  true  that,  from  the  silence  as  to  extraterritorial  corpo- 
rations, there  may  be  some  implication  that  only  home  companies 
were  within  the  contemplation  of  the  legislature,  and  it  is  also  true 
that  the  provisions  as  to  consolidation  seem  more  peculiarly  applica- 
ble to  home  corporations.  But  with  the  purpose  so  obviously  disclosed 
in  the  prior  sections  it  would  be  no  severe  strain  on  language  to  hold 
that  this  was  intended  as  a  grant  of  power  to  obtain,  by  lease  or  other 
contract,  the  lines  of  extraterritorial  corporations,  providing  they  were 
connecting  with  that  of  defendant  company. 

It  may  be,  however,  that  these  various  provisions  only  carry  up  to 
the  point  of  expectation,  and  stop  just  this  side  of  an  express  grant 
of  power.     Be  it  so.     They  plainly  disclose  the  thought  of  the  legis- 
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lature,  ancl  give  clear  notice  to  any  desiring  to  invest  in  the  stock  of 
the  company,  of  a  'willingness  to  grant  in  the  fature  all  powers  need- 
ful  to  carry  into  effect  such  purpose. 

But,  if  the  power  be  doubtful  under  the  charter,  it  is  clear  under 
subsequent  legislation.  Chapter  105,  §  1,  Laws  1873,  reads  "that  it 
shall  be  lawful  for  any  railroad  company  created  by  or  existing  under 
the  laws  of  this  state,  from  time  to  time,  to  purchase  and  hold  the 
stock  or  bonds,  or  either,  or  to  guaranty  the  payment  of  the  princi- 
pal and  interest,  or  either,  of  the  bonds  of  any  railroad  company  or 
companies,  the  line  of  whose  railroad,  constructed  or  being  constructed, 
connects  with  its  own." 

That  the  legislature  may  by  general  law  grant  additional  powers  to 
any  existing  corporation,  whether  created  under  general  laws  or  by 
special  charter,  is  settled  by  the  decision  in  Railroad  Co.  v.  Railroad 
Co.,  26  Ean.  680.  This  section  contains  a  grant  of  power  to  any 
railroad  company.  It  is  a  grant  to  defendant  company.  It  may 
therefore  purchase  and  hold  the  stock  and  bonds,  or  either,  of  any 
road  whose  line,  constructed  or  being  constructed,  connects  with  its 
own.  The  Gulf  Company  is  a  Texas  corporation.  It  is  by  act  of 
congress  authorized  to  extend  its  line,  through  the  Indian  Ten-itory, 
to  the  southern  boundary  of  the  state  of  Kansas.  St.  1883-84,  c.' 
177. 

Both  the  defendant  and  the  Gulf  Company  are  therefore  author- 
ized to  build  to  the  southern  boundary  of  this  state.  Their  author- 
ized lines  connect.  As  the  court  takes  judicial  notice  of  these  stat- 
utes, it  is  scarcely  necessary  to  waste  any  time  in  inquiring  whether 
the  language  of  the  bill  denying  any  connection  between  the  lines  of 
the  two  companies  refers  other  than  to  constructed  lines.  Granting 
the  validity  of  these  statutes, — and  I  see  no  reason  to  doubt  their 
validity, — it  would  seem  that  there  could  be  little  question  of  the 
power  of  the  defendant  company  to  acquire  the  control  of  the  Gulf 
Company  by  the  purchase  of  its  stock  and  bonds,  or  either,  and,  with 
the  control,  assume  all  the  responsibilities  of  control.  This  conclu- 
sion is  in  harmony  with  the  recent  decision  of  the  supreme  court  of 
this  state  in  the  case  of  Santa  Fe,  etc.,  R.  Co.  v.  Fletcher,  supra. 

Indeed,  if  this  Fletcher  Ca$e  be  accepted  as  controlling  in  this 
court,  there  would  be  little  need  for  any  personal  examination  of  the 
question.  Bnt  oonnsel  for  complainant  earnestly  insi&t  that  it  is  not 
controlling,  and  should  not  be  followed.  They  urge  that  it  was  ren- 
dered after  complainant,  a  non-resident,  had  acquired  his  interest  in 
the  property,  and  may  therefore  not  be  invoked  in  the  federal  court 
to  his  detriment;  that  it  was  not  rendered  upon  a  final  hearing,  but' 
only  upon  an  application  for  a  preliminary  injunction, — was  there- 
fore possibly  not  carefully  considered,  and  may  be  changed  by  that 
tribunal  upon  the  final  hearing;  and,  finally,  that  it  is  contrary  to 
the  general  course  of  decision  elsewhere,  and  is  not  a  correct  deolara- 
ti(Mi  in  respect  to  corporate  charters  and  powers.    They  Bay : 
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"There  were  on  the  tenth  of  April,  wlien'it  was  rendered,  about  10,000 
stockholders  in  the  Atchison  Company,  about  9,50U  of  whom  were  citizens 
of  other  states  than  Kansas.  Were  the  relations  of  these  stockholders  to  the 
corporation  bound  by  the  decision  of  the  state  court?" 

I  must  dissent,  in  the  main,  from  these  views.  That  decision,  if 
not  absolutely  controlling,  is  certainly  most  persuasive  in  this  court. 
Under  the  practice  obtaining  in  this  state,  which  permits  an  inde> 
pendent  review  in  the  supreme  court  of  a  preliminary  ruling  of  the 
trial  court,  the  questions  presented  are  considered  as  submitted  for 
final  adjudication  as  fully  as  though  it  was  a  proceeding  to  review  a 
final  judgment,  and  receive  the  same  examination  and  careful  atten- 
tion. Further  argument  in  the  court  in  any  subsequent  progress  of 
the  case  will  not  be  heard.  The  question  is  settled.  Examination 
of  the  opinion  shows  that  it  was  carefully  prepared,  and  had  received 
that  full  examination  at  the  hands  of  the  court  which  its  importance 
deserves.  It  has  become  the  law  of  the  matter  for  the  state  tribu- 
nals. As  such,  very  cogent  reasons  should  exist  before  any  federal 
court  should  be  at  liberty  to  disregard  it.  It  contains  an  interpreta- 
tion of  the  statutes  of  the  state  by  its  highest  tribunal.  It  declares 
what  powers  the  state  has  given  to  one  of  its  corporations;  and, 
when  a  state  affirms  that  it  has  granted  certain  powers  to  one  of  its 
creatures,  it  would  be  something  of  an  anomaly  for  the  courts  of  an- 
other  jurisdiction  to  declare  that  it  has  granted  no  such  powers. 
Whenever  differences  have  arisen  between  the  state  and  federal  courts, 
generally,  they  have  sprung  from  a  denial  by  the  state  tribunal  of  the 
grant  or  existence  of  ppwers  whose  grant  or  existence  has  been  deemed 
by  the  federal  tribunals  essential  to  preserve  the  rights  of  alien  liti- 
gants. The  question  involved  is  not  a  federal  question,  and  cannot, 
therefore,  be  taken  from  the  state  to  the  United  States  supreme  court 
for  review.  Unless  the  federal  tribunals  follow,  in  this  matter,  the 
rulings  of  the  state  supreme  court,  there  will  inevitably  be  two  oppos- 
ing lines  of  decision.  Very  little  reflection  will  show  to  what  con- 
fusion and  injustice  such  conflict  will  lead.  The  Gulf  Company  is  not 
a  citizen  of  Kansas.  Some,  perhaps  all,  of  its  stockholders  may  also 
be  non-residents  of  the  state.  As  such,  they  cannot  be  brought  into 
this  court,  nor  their  rights  determined  by  any  decision  in  this  case. 
Suppose  they  go  into  the  courts  of  the  state  to  compel  the  Santa  Fe 
Company  .to  carry  out  its  contract  by  the  issue  of  stock,  and  after- 
wards to  compel  a  share  in  the  dividends,  a  decision  rendered  here 
would  be  no  bar  to  such  actions.  It  would  be,  as  to  those  plaintiffs, 
ret  inter  alios  acta;  and  the  courts  of  the  state  would  compel  the  is- 
sue of  stock  and  the  payment  of  dividends  to  those  non-residents,  ac-^ 
cording  to  its  own  notions  of  the  validity  of  the  original  contract,  and 
its  determination  of  the  powers  granted  to  the  Santa  Fe  Company. 
I  need  not  pursue  this  thought  at  length.  A  little  reflection  will  sug- 
gest to  any  one  both  the  details  and  extent  of  the  confusion  and  in- 
justice which  might  follow,  unless  this  coatt  followed  the  state  su- 
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preme  court  in  its  exposition  of  the  powers  granted  by  state  action 
to  a  state  corporation.  It  also  suggests  the  aptness  of  the  first 
ground  of  demurrer  presented,  viz.,  a  lack  of  indispensable  parties. 
So  I  think  that  that  decision  should  be  followed  by  this  court. 

Certain  am  I,  at  least,  that  I  should  follow  it  unless  I  was  very 
clearly  convinced  that  it  was  erroneous,  and  in  this  I  but .  listen  to 
the  voice  of  the  United  States  supreme  court.  In  the  recent  ease  of 
Burgess  v.  Seligman,  107  D.  S.  20,  S.  C.  2  Sup.  Ct.  Rep.  10,  in 
which  that  oonrt  enunciated,  perhaps,  its  most  extreme  views  as  to 
the  duty  of  independent  judgment  by  the  federal  tribunals,  I  find  this 
cautionary  language : 

"But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion, 
the  courts  of  the  United  States  will  lean  towards  an  agreement  of  views  witli 
the  state  courts  if  the  question  seems  to  them  balanced  with  doubt. 

"Acting  on  theseprinciples  of  comity,  the  courts  of  the  United  States,  with- 
out sacrificing  their  own  dignity  as  independent  tribunals,  endeavor  to  avoid, 
and  in  most  cases  do  avoid,  any  unseemly  conflict  with  the  well-considered 
decisions  of  the  state  courts." 

Again,  it  is  urged  that,  if  this  power  be  given  by  subsequent  legis- 
lation of  the  state,  it  is  not  a  power  which  can  be  forced  upon  the 
corporation,  but  requires  its  acceptance,  and  that  such  acceptance 
must  be  made  by  the  stockholders,  and  cannot  be  by  the  directors. 
It  is  alleged  in  the  bill  that  the  stockholders  have  never  acted;  that 
the  complainant  tried  to  bring  the  matter  op  in  a  meeting  of  the 
stockholders,  but  was  thwarted. 

The  argument,  as  forcibly  put  by  counsel,  is  substantially  this : 
The  charter  is  a  contract  between  the  state  and  the  corporation.  No 
power  toi  alter  or  amend  being  reserved,  it  is  inviolable,  and  'cannot 
be  changed  without  mutual  consent.  No  powers,  rights,  or  duties 
can  be  enlarged  or  abridged  by  the  act  of  the  state  alone.  And  when 
an  act  of  incorporation  is  passed,  and  a  corporation  is  organized  un- 
der it,  another  contract  arises  between  the  corporation  as  a  person, 
and  its  stockholders,  and  it  has  been  well  said  that  "the  relation  be- 
tween the  corporation  and  the  stockholders  is  one  of  contract.  The 
stockholder  subjects  his  interest  to  the  control  of  the  proper  author- 
ities, to  accomplish  the  object  of  the  organization,  but  he  does  not 
agree  that  the  purpose  shall  be  changed  in  its  character  at  the  will 
of  the  directors,  or  a  majority  of  the  stockholders,  even.  The  con- 
tract cannot  be  changed  without  the  consent  of  both  contracting  par- 
ties." Clearwater  v.  Meredith,  1  Wall.  25;  Hartford  de  N.  H.  R.  Co. 
V.  Crosswell,  6  Hill,  385;  McCray  v.  Junction  K.  Co.,  9  Ind.  358; 
Winter  v.  Muscogee  R.  Co.,  11  6a.  438;  Middlesex  Turnpike  Co.  v. 
Locke,  8  Mass.  268.  See  authorities  cited  in  note  6,  pp.  77,  78, 
Green's  Brice,  Ultra  Vires.  See  authorities  in  note  40  Amer.  Deo. 
858,  359,  note  32  Amer.  Dec.  717,  note  33  Amer.  Dec.  604,  41  Amer. 
Dec.  341,  and  47  Amer.  Dec.  129;  Zabriskie  v.  Haekensack  db  N.  Y. 
R.  Co.,  18  N.  J.  Eq.  178.    And  amendments  which  are  fundamental 
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in  their  natare  mnst  be  accepted  by  all  the  stockholders.  Buffalo, 
«tc.,  R.  Co.  V.  Dudley,  14  N.  Y,  336 ;  Kenosha,  etc.,  H.  Co.  v.  Marsh, 
17  Wis.  13;  Spr^g  v.  Western  Tel.  Co.,  46  Md.  67. 

And,  in  further  consideration,  the  case  of  City  of  Knoxville  v.  Rail- 
road Co.,  23  Fed.  Bep.  758,  is  cited,  in  which  it  appears  that  the 
city  of  Knoxville  was  a  stockholder  in  the  Knoxville  &  Ohio  Bailroad 
Company, — a  company  incorporated  under  special  charter, — and 
filed  a  bill  to  restrain  certain  acts  of  the  corporation  which  were 
claimed  by  the  company  to  be  authorized  by  subsequent  legislation. 
In  the  opinion  given  by  Judge  Baxter  he  says: 

"But  it  was  not  competent  for  the  legislature  to  do  more  in  this  respect 
than  to  waive  the  public  riglits.  It  could  not  divest  or  impair  the  rights  of 
the  shareholders,  as  betwe(;n  themselves,  as  guarantied  by  the  company's 
charter,  without  their  consent.  It  was  upon  the  faith  of  the  stipulations 
contained  in  said  charter  that  the  shareholders  subscribed  to  tlie  capital  stoclc, 
,  and  thereby  made  themselves  members  of  the  corporation.  These  stipula- 
'  tions,  as  we  have  already  seen,  contemplated  and  provided  for  the  construc- 
tion of  a  railroad  between  the  termini  named,  to  be  governed  by  the  share- 
holders in  the  manner  and  upon  the  terms  prescriljed.  Each  corporator  is  enti- 
tled to  have  the  contract  fairly  interpreted  and  honestly  enforced.  The  char- 
ter invests  the  owners  of  a  majority  of  the  capital  stock  with  the  right  to 
control  the  corporate  business  within  the  scope  of  its  provisions.  Within 
this  limit,  the  power  of  a  majority,  when  acting  in  good  faith,  is  supreme." 

And  Judge  Baxter  continues : 

"To  hold  otherwise  would  be  to  divest  them  [the  stockholders]  of  their 
vested  rights,  and  force  tliem  into  a  relation,  and  subject  tliem  to  duties  and 
obligations,  which  they  have  not,  and  probably  would  not  have,  voluntarily 
assumed." 

So,  in  this  case,  the  power  to  make  this  investment  not  being  one 
of  the  charter  powers,  subsequent  legislation  could  not  force  the  power 
upon  the  corporation,  nor  could  it  be  accepted  by  the  corporation, 
«ave  only  througli  the  action  of  the  stockholders.  This  seems  to  me 
the  strongest  point  in  complainant's  case.  It  is  the  one  which  has 
given  me  the  most  doubt  and  embarrassment.  Still,  after  much  re- 
flection, I  am  constrained  to  hold  against  the  complainant  in  this 
matter  also. 

The  power  given  to  the  directory  by  the  charter  is  broad :  "All  the 
corporate  powers  of  said  company  shall  be  vested  in  and  exercised 
by  a  board  of  directors,  and  such  officers  and  agents  as  they  may  ap- 
point." Section  6.  This  is  significantly  dififerent  from  the  language 
in  the  general  corporation  law  of  the  state,  which  provides  that  "the 
directors  or  trustees  shall  have  the  general  mauagement  of  the  affairs 
of  the  corporation,  and  may  dispose  of  the  residue  of  the  capital 
stock  at  any  time  remaining  unsubscribed  in  such  manner  as  the  by- 
laws may  prescribe."  Comp.  Laws  1879,  p.  219,  §  23.  Now,  the 
power  to  accept  an  amendment  to  its  charter  is  one  incidental  to  a 
oorporation.  Railroad  Co.  v.  Hatch,  1  Disney,  85  ,*  Gray  t.  Naviga- 
tion Co.,  a  Watts  <fc  S.  166. 
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It  is  arged,  however,  that  the  words  "all  the  corporate  powers 
should  be  held  to  refer  solely  to  the  powers  expressly  granted  by  the 
charter,  and  shoald  not  be  broadened  to  include  the  incidental  power 
of  accepting  an  amendment  which  might  enlarge  beyond  the  thought 
or  wish  of  the  stockholders  the  extent  and  variety  of  the  company's 
investments  and  business.  Railway  Co.  v.  AUerton,  18  Wall.  233.  Be 
it  80, — and  there  is  doubtless  force  in  this  suggestion  against  the  com- 
prehensiveness of  the  word  "all"  as  used  in  the  section  quoted, — we 
immediately  run  against  matters  heretofore  noticed,  to-wit,  the  thought 
and  expectation,  evident  in  the  charter,  of  a  future  transcontinental 
lino,  and  the  indefiniteness  of  the  grant  of  powers  in  the  twentieth 
section. 

Again,  the  complainant  is  a  recent  purchaser  of  defendant's  stock. 
In  his  bill  he  avers  that  prior  to  his  purchase  the  defendant  company 
had  been  issuing  and  disposing  of  stock,  "some  for  cash,  and  some  in 
exchange  for  the  stocks  of  various  other  railroads  in  Kansas,  Colo- 
rado, New  Mexico,  Arizona,  and  Old  Mexico,  so  that  on  the  fifteenth 
day  of  February,  1886,  when  your  orator  became  the  owner  of  said 
shares  of  stock  in  the  first  paragraph  mentioned,  the  stock  claimed 
to  be  issued  and  outstanding  amounted  to  $56,913-,750."  He  thus 
purchased  with  notice  that  the  defendant  company  was  acting  upon 
the  assumption  that  among  its  corporate  powers  was  that  of  invest- 
ing its  properties  in  the  stock  of  extraterritorial  railroad  corporations. 
It  would  seem  as  though  his  purchase  under  such  circumstances  was 
an  implied  recognition  of  the  existence  of  such  assumed  power;  for, 
of  course,  it  would  not  be  tolerable  for  a  party  to  buy  into  a  company 
with  the  purpose  of  invoking  the  aid  of  the  courts  to  compel  the  com- 
pany to  desist  from  a  policy  which  it  was  pursuing  satisfactorily  to 
its  then  stockholders.  If  this  power,  even  though  granted  by  subse- 
quent legislation,  had  been  legally  and  fully  accepted  by  the  corpora- 
tion and  all  its  stockholders,  it  would  seem  fairly  to  be  classed  among 
"all  the  corporate  powers,"  and  to  be  vested  in  and  exercisable  by  the 
directors.  Of  course,  I  know  that  all  this  is  subject  to  the  rule  that 
assent  goes  only  to  that  which  is  accomplished,  and  does  not  reach 
to  that  as  yet  unattempted.  Further,  I  have  no  doubt  that  the  power 
to  do  that  which  is  here  complained  of,  if  not  granted  by  the  original 
charter,  could,  when  granted  by  subsequent  legislation,  be  accepted 
by  a  majority  of  the  stockholders,  and  that  it  is  not  a  power  so  for- 
eign to  the  purposes  and  scope  of  the  charter  as  to  require  the  assent 
of  all  the  stockholders. 

Now,  from  the  bill,  it  appears  that  complainant  heard  of  this  pro- 
posed contract  and  agreement  some  time  prior  to  the  annual  meet- 
ing of  the  stockholders  on  the  fifteenth  of  April ;  that  he  sent  pro- 
tests to  the  ofiicers;  that  he  endeavored  to  ascertain  the  full  facts, 
but  failed ;  that  he  attended  the  annual  meeting,  at  which  the  an- 
nual report  was  presented;  and  that  his  efforts  looking  in  the  direc- 
tion of  an  investigation  into  this  matter  were  thwarted,  and  the  meet- 
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ing  adjourned  without  paying  much  attention  to  him  or  his  efforts. 
While  the  details  of  the  meeting  may  not  be  fully  disclosed,  yet 
enough  appears  to  show  that  the  stockholders  present  were  not  in 
sympathy  with  complainant,  and  were  content  with  what  was  being 
done  by  the  directors.  It  is  true,  the  number  of  stockholders  and 
the  amount  of  stock  represented  at  such  annual  meeting  is  not  dia* 
closed ;  neither  does  it  affirmatively  appear  that  the  facts  concerning 
this  contract  and  arrangement  were  known,  even  in  their  general  feat- 
ures, by  those  present;  so  that  it  cannot  be  affirmed  that  it  clearly 
appears  that,  when  both  the  opportunity  and  duty  of  speech  existed, 
a  majority  of  the  stockholders,  by  their  silence,  approved  the  action 
of  tiie  directors.  Yet  enough  is  disclosed  to  justify  a  presumption, 
in  the  absence  of  positive  allegations  to  the  contrary,  that  the  ma- 
jority of  the  stockholders  approve  of  what  is  being  done.  Under  these 
circumstances,  while  conceding  the  general  proposition  that  a  new 
grant  of  indepeudent  powers  requires  acceptance  by  the  stockholders, 
I  must,  in  this,  also  find  for  the  defendants. 

The  remaining  matter  to  be  considered  is  the  method  of  acquisi- 
tion. The  bill  avers  that  it  is  by  the  issue  of  new  stock  of  the  de- 
fendant company..  The  power  to  do  this  is  denied.  Whatever  stock 
the  company  has  power  to  issue,  the  directors  are  authorized  to  issue. 
Charter,  §  5.  So  the  question  is  narrowed  to  that  of  the  power  of  the 
company.  The  bill  charges  that  the  total  cost  of  construction,  etc., 
up  to  December  31, 1885,  was  $52,005,. 583.67,  and  at  the  same  time 
the  bonded  indebtedness  was  $53,539,000;  that  on  October  7,  1881, 
the  capital  stock  amounted  to  $34,000,000,  and  that  on  that  day  a 
resolution  was  passed,  under  the  authority  claimed  by  section  14  of 
article  3  of  chapter  23,  to  double  the  stock,  and  that  from  that  time 
the  defendant  company  has  claimed  that  its  authorized  stock  was 
$68,000,000 ;  that,  after  the  passage  of  such  resolution,  the  directors 
distributed  among  the  then  stockholders  $15,720,000  of  this  stock  as 
a  stock  dividend,  and  without  any  pretense  of  receiving  any  consider- 
ation therefor ;  and  that  the  amount  of  stock  outstanding  prior  to 
this  contract  and  agreement  complained  of  was  $56,913,000. 

Section  14,  above  referred  to,  reads : 

"Any  corporation  may  increase  its  capital  stock  to  any  amount  not  exceed- 
ing double  the  amount  of  tlieir  autliorized  capital,  by  a  vote  of  the  stockhold- 
ers in  conformity  with  the  by-laws  theieof ;  and  if  a  majority  of  stockholders 
shall  vote  for  the  increase  of  stock,  the  same  may  be  increased  by  the  board 
of  directore,  trustees,  or  other  business  managei-s  of  such  corporation;  and, 
upon  such  increase  of  stock  being  made  in  accordance  with  the  by-laws,  the 
date  and  amount  of  such  increase  shall  be  certified  to  the  secretary  of  state 
by  the  directors  or  trustees,  and  from  the  time  such  certificate  is  filed  the  in- 
crease of  stock  shall  become  a  part  of  the  capital  thereof.  Such  certificate 
shall  be  filed  and  recorded  in  the  same  manner  its  the  charter." 

Section  5  of  the  charter,  heretofore  quoted,  while  providing  that  in 
the  inception  of  the  company  the  capital  stock  shall  be  $1,500,000, 
authorizes  its  increase  to  "any  sum  not  exceeding  the  amount  ex- 
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peaded  on  account  of  said  road."  There  is  no  pretense  that  the  $84,- 
000,000  of  stock  outstanding  in  October,  1881,  was  not  valid  and  an- 
thorized,  or  that  it  exceeded  the  amodnt  expended  on  accoant  of  the 
road;  and  it  appears  that  a  majority  of  the  stockholders,  in  accord- 
ance  with  the  by-laws  of  the  company,  voted  for  the  increase  then  or- 
dered, and  that  all  practically  approved  of  it  by  accepting  the  stock 
dividends  based  upon  it. 

Now,  assuming  that  this  action  of  the  defendant  company,  in  1881, 
in  doubling  its  stock,  was  unauthorized,  who  may  challenge  it?.  Un- 
doubtedly the  state,  can  at  any  time,  because  it  holds  a  supervising 
control  over  the  action  of  all  its  corporations,  and  may,  by  suitable 
proceedings,  compel  all  to  keep  within  the  limits  of  the  powers  it  has 
granted  to  them.  So  might  any  one  of  the  then  stockholders  who  did 
not  vote  for  or  voluntarily  accept  the  benefits  of  such  action,  provid- 
ing, at  least,  he  commenced  early,  and  before  vast  rights  and  obliga- 
tions had  become  vested  and  assumed  on  the  faith  of  its  validity. 
No  action  has  been  taken  by  any  such  parties.  The  complainant 
purchaBsd  bis  stock  and  became  interested  in  the  defendant  company 
years  after  such  action  had  been  taken,  after  it  had  been  acquiesced 
in  by  the  state  and  all  parties  in  interest,  and  after  rights  and  obli- 
gations to  an  enormous  amount  had  been  created  and  assumed  on  the 
strength  thereof.  Indeed,  for  aught  that  appears,  the  stock  which 
he  holds  may  be  stock  issued  solely  by  virtue  of  such  action,  and  it 
would  be  an  anomaly  for  the  holder  of  such  stock  to  deny  the  validity 
of  the  act  which  gave  it  birth,  or,  with  only  such  standing,  be  per- 
mitted to  restrain  the  full  exercise  of  the  powers  claimed  thereby. 
Even  if  we  may  presume  that  his  purchase  was  of  stock  of  an  earlier 
issue  and  of  unquestioned  validity,  ,he  simply  stands  in  the  shoes  of 
one  who  either  directly  voted  for,  or  ratified  by  receiving  the  benefits 
of,  such  action,  and  will  not  be  heard  to  now  question  its  validity. 
He  bought  into  the  company  with  full  knowledge  that  the  authorized 
capital  stock  claimed  by  this  joompany  was  $68,000,000 ;  that  this 
amount  of  stock  was  authorized  by  the  direct  action  of  a  majority  of 
the  stockholders,  and  the  ratifying  approval  of  all  through  their  receipt 
of  a  proportional  share  of  the  increase.  Under  those  oircnmstanoes 
'  he  is  not  at  liberty  to  question  the  increase.  It  seems  unnecessary, 
therefore,  to  inquire  into  the  validity  of  the  act  by  which  the  defend- 
ant company  claims  to  have  increased  its  capital  stock  to  $68,000,- 
000. 

My  conclusion  upon  the  whole  matter  is  that  the  power  of  acquisi- 
tion exists,  and  that  complainant  is  not  in  a  position  to  challenge  the 
method  of  acquisition. 

Finally,  it  is  urged  by  complainant  that  this  is  a  bill  for  discovery 
as  well  as  for  relief,  and  that,  if  not  entitled  to  relief,  he  is  to  dis- 
covery, and  therefore  the  demurrer  should  be  overruled.  I  do  not 
agree  with  this.  The  bill  is  substantially  one  for  relief;  the  discov- 
ery sought  is  merely  incidental  to  the  relief.     And  when,  under  those 
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oircamstanoes,  tfae  bill  is  insufficient  for  relief,  it  also  fails  for  discov- 
ery.    1  Daniell,  Ch.  Pr.  547;  Smith,  Oh.  Pr.  204. 
The  demurrer  will  be  sustained. 


Mobile  &  0.  B.  Go.  v.  Sessions  and  others,  Railroad  Com'rs. 

(Oireuit  Court,  8.  L.  Mittisaippi.    September  1,'1886.) 

1.  Railroad  Companies— State  Kegui-ation  of  Ohabgeb— Act  Hiss.  1884. 

The  plain  construction  of  the  Mississippi  act  of  March  11, 1884,  is  that  it  was 
the  intention  of  the  legislature  to  conier  upon  the  railroad  commission  the 
power  to  control  all  rates  for  the  transportation  of  goods,  waxes,  and  mer- 
chandise from  points  within  the  state  to  points  without  the  state,  and  from 
points  outside  of  the  state  to  points  inside  of  the  state;  otherwise  such  trans- 
portation would  have  been  included  in  the  exception  of  the  amendatory  set 
of  March  15,  1884. » 

8.  Same— Regulation  of  Interstate  Commerce. 

The  transportation  of  goods,  wares,  and  merchandise  from  one  state  to  an- 
other constitutes  commerce  among  the  several  states,  and  a  regulation  thereof 
by  the  railroad  commission  of  the  state  of  Mississippi,  under  the  act  of  March 
11, 1884,  is  in  violation  of  article  1,  §  8,  par.  3,  Const.  U.  S.' 

8.  Same — Reltef  in  Eqcitt. 

The  attempt  of  the  railroad  commission,  in  this  case,  to  force  upon  tbe Mo- 
bile &  Ohio  Railroad  Company  the  adoption  of  the  tariff  of  rates,  freight  rales, 
and  regulations  and  classiflcations  of  freiglit  in  respect  to  the  rate  to  be 
chared  for  the  transportation  of  goods,  wares,  and  merchandise  from  points 
within  the  state  to  points  outside  of  the  state,  and  from  points  without  the 
state  to  poiniB  inside  of  the  state,  presents  such  a  case  as  authorizes  a  court  of 
equity  to  grant  relief  therefrom. 

In  Equity. 

E.  L.  Russell  and  Frank  Johnston,  for  complainant. 

T.  Marshali  Miller,  Atty  Gen.,  for  respondents. 

Hill,  J.  Tbe  complainant  has  filed  its  bill  against  tfae  defendants, 
who  constitute  the  railroad  commission  for  this  state.  The  commis- 
sion is  acting  under  the  authority  of  the  act  of  March  11,  1884, 
and,  as  such  commission,  have  adopted  and  promulgated  the  rules, 
orders,  and  schedules  of  charges  for  the  transportation  of  freights, 
etc.,  over  complainant's  said  railroad,  as  hereinafter  set  forth  and 
referred  to.  The  bill  seeks  to  enjoin  the  defendants  from  enforcing 
such  rules,  orders,  and  charges  for  freights,  as  set  forth  in  the  sched- 
ule exhibited  with  the  bill,  so  far  as  the  same  relate  to  freight 
shipped  from  points  within  this  state  to  points  without  this  state,  or 
from  points  without  this  state  to  points  within  this  state,  for  the  al- 
leged reason  that  the  said  orders,  etc.,  are  in  conflict  with  and  in 
violation  of  article  1,  §  8,  par.  3,  Const.  U.  S.  The  order  of  the  rail- 
road commission  is  as  follows: 

>See  note  at'epd  of  case. 


Digitized  by 


Google 


MOBILE  &  0.  B.  CO.  V.  SESSIONS.  598 

"Jackson.  Miss.,  July  20, 1886. 
"Ordered  that  the  rates  for  transportation  of  freight  on  the  Mobile  &  Ohio 
Bailroad,  as  set  forth  in  circular  No.  15,  be,  and  the  same  are  hereby,  estab> 
lished  as  the  maximum  rates  for  said  company,  to  take  effect  on  the  fifteenth 
day  of  August,  18U6,  and  to  be  operative  and  in  force  from  and  after  that 
date.  Said  circular  is  heieby  ordered  to  be  recorded,  and  a  certified  copy 
nf  said  rates,  together  witli  the  rules  and  regulations  and  the  classiQcations 
adopted  by  the  commission,  are  directed  to  be  forwarded  by  the  clerk  to  said 
railroad  company;  said  rates  to  be  governed  by  said  classitications,  and  to  be 
used  in  connection  with  and  subject  to  the  said  rules  and  regulations." 

The  ninth  rule,  the  one  complained  of,  reads  as  follows : 

"Any  railroad  company  chartered  under  the  laws  of  this  state,  and  operate 
ing  therein,  whose  line  extends  beyond  tlie  limits  of  this  state,  shall,  as  to 
freight  shipped  from  points  without  the  state  to  points  within  the  state,  or 
as  to  that  which  is  carried  from  points  within  to  points  without  the  state, 
m  »ke  no  discrimination  or  charges  on  any  part  of  its  line  against  the  shipper 
or  consignee  witliin  the  state;  but  the  amount  charged  by  any  such  company 
for  transporation  over  any  part  of  its  line  within  this  state  shall  bear  the 
same  pi-oportion  to  the  amount  as  such  part  of  the  line  does  to  the  entire  dis- 
tance carried,  and  shall  not  exceed  the  maximum  rates  fixed  by  this  commis- 
sion for  such  railroad  company." 

The  schedule  of  rates  to  be  charged  for  the  transportation  of 
freights  over  the  complainant's  road,  to  take  effect  and  to  go  into  op- 
eration on  the  fifteentti  day  of  August,  1886,  prescribes  rates  for  dis- 
tances from  10  to  500  miles;  that  is,  from  Mobile,  in  the  state  of 
Alabama,  to  Cairo,  in  the  state  of  Illinois.  The  act  of  the  legisla- 
ture of  thiq  state  of  March  11,  1884,  under  which  these  rules,  regu- 
lations, and  orders  were  made,  imposes  severe  penalties  for  their  non- 
observance  and  violation.  This  act,  as  amended  by  the  act  of  March 
15,  1884,  exempts  from  its  operation  transportation  from  points  in 
one  state,  passing  through  this  state,  to  points  in  other  states.  The 
plain  construction  of  the  act,  to  my  mind,  is  that  it  was  the  inten- 
tion of  the  legislature  to  give  the  commission  control  of  all  rates  for 
transportation  from  points  within  this  state  to  points  without  this 
state,  or  from  points  without  this  state  to  points  within  this  state; 
otherwise  such  transportatipn  would  have  been  included  within  the 
exception. 

The  first  question  is,  does  transportation  upon  a  railroad  passing 
through  more  states  than  one,  or  from  a  point  in  one  state  to  appoint 
in  another,  constitute  commerce ;  and,  if  so,  is  it  commerce  between 
the  states?  That  such  transportation  is  commerce,  and  commerce 
between  the  states,  has  been  uniformly  held  both  by  the  supreme 
court  of  the  United  States,  and  by  the  supreme  courts  of  a  number 
of  the  states.  State  Freight  Tax  Case,  15  Wall.  281 ;  Welton  v.  Mia- 
Houri,  91  U.  S.  275;  Railroad  Co.  v.  Husen,  95  U.  S.  465;  Tlall  v. 
De  Cuir,  Id.  485;  Mobile  Co.  v.  Kimball,  102  U.  S.  691;  Telegraph 
Co.  V.  Texas,  105  U.  S.  464;  Head-money  Cases,  112  U.  S.  591;  S. 
C.  5  Sup.  Ct.  Eep.  247;  Gloucester  Ferry  Co.  v.  Penmylvania,  114 
U.  S.  203;  S.  C.  6  Sup.  Ct.  Eep.  826;  Stone  v.  Farmers'  Loan  d 
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Trust  Co.,  116  TT.  S.  333;  S.  0.  6  Sup.  Ct.  Eep.  334,  388,  1191; 
Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  43 ;  S.  C.  6  Sup. 
Ct.  Bep.  635.  The  same  conclusion  has  been  reached  by  eminent 
judges  of  the  United  States  sitting  in  the  Tarious  circuits,  upon  ex- 
actly the  same  state  of  facts  as  the  case  under  discussion;  and  the 
correctness  of  these  decisions  seem  to  me  to  be  beyond  question.  See 
Kaeiaer  v,  Illinois  Cent.  R.  Co.,  18  Fed.  Rep.  151;  Pacifc  Coatt 
S.  S.  Co.  V.  Railroad  Com'rs,  Id.  10 ;  Louisville  dk  N.  B.  Co.  v.  Rail- 
road Com'rs  of  Tennessee,  19  Fed.  Rep.  688. 

The  next  question  is,  does  the  state  of  Mississippi,  by  the  act  of  the 
legislature,  or  through  its  commission,  have  the  power  to  regulate, 
by  fixing  charges  for  such  transportation,  such  commerce  as  that 
specified  in  rule  9  above  set  out  ?  That  this  power  is  vested  solely 
iu  congress  by  article  1,  §  8,  par.  3,  of  the  constitution  of  the  United 
States,  is,  in  my  opinion,  equally  well  settled  by  numerous  decisions 
of  the  supreme  court  of  the  United  States,  including  those  above  cited, 
and  commencing  with  Gibbons  v.  Ogden,  9  Wheat.  231,  and  including 
Walling  v.  Michigan,  116  U.  8.  446,  S.  C.  6  Sup.  Ct.  Eep.  454,  and 
Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  34,  S.  C.  6  Sup.  Ct. 
Bep.  635,  and  by  the  supreme  courts  of  a  number  of  the  states  of 
high  authority.  Railroad  Com'rs  v.  Charlotte,  C.  d  A.  R.  Co.,  in 
MSS.;  Hardy  v.  Atchiso7i,  T.  dt  S.  F.  R.  Co.,  6  Pac.  Rep.  6,  (Sup. 
Ct.  Kan.;)  Carton  v.  Illinois  Cent.  R.  Co.,  59  Iowa,  148;  S.  C.  13 
N.  W.  Eep.  67.  I  have  been  referred  by  the  able  attorney  general 
of  the  state  to  but  two  decisions  to  the  contrary,  one  being  the  case 
of  Peik  V.  Chicago  d  N.  W.  Ry.  Co.,  94  U.  S.  164,  and  Stone  v.  Yazoo 
dt  M.  V.  R.  Co.,  62  Miss.  607. 

The  case  of  Peik  v.  Chicago  Jt  N.  W.  Ry.  Co.  is  that  mainly  relied 
upon  to  sustain  this  statute  and  the  action  had  thereunder  by  the 
commission.  The  decision  in  the  Peik  Case,  like  all  other  decisions 
made  by  the  courts,  must  depend  upon  and  be  confined  to  the 
facts  upon  which  it  was  based.  The  facts  in  the  Peik  Case  were 
as  follows:  There  was  a  line  of  railroad  in  the  state  of  Wisconsin 
formed  by  a  consolidation  of  different  roads,  which,  when  char- 
tered, were  subject  to  the  constitution  of  that  state  then  in  force, 
and  which  provided  that  all  acts  for  the  creation  of  corporations 
within  the  state  might  be  altered  or  repealed  by  the  legislature  at 
any  time  after  their  passage.  This  line  of  railroad  was  consoli- 
dated with  a  line  of  railways  created  by  the  legislature  of  Illinois,  in 
that  state,  and,  as  a  part  of  the  terms  of  the  consolidation,  it  was 
agreed  that  the  consolidated  company  should  be  subject  to  the  laws 
in  each  state,  as  though  the  consolidation  had  not  taken  place,  and 
which  was  an  agreement  upon  the  part  of  the  Illinois  corporation  to 
bo  governed  by  the  laws  of  Wisconsin  so  far  as  anything  was  done 
in  that  state,  and,  under  the  laws  of  Wisconsin,  the  legislature  bad 
the  right  to  alter,  ipodify,  or  repeal  the  charter,  or  do  anything  it 
might  choose  in  relation  to  said  corporation  in  that  state.     All 
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that  this  ease  deoides  is  that  the  abore-stated  faots  flonstiiaied  the 
contract  between  the  parties,  and  that  the  Illinois  corporation  mdst 
abide  by  it.  The  chief  justice,  in  delivering  his  opinion,  states  that, 
"until  congress  acts  in  reference  to  the  relations  of  this  company  to 
interstate  commerce,  it  is  certainly  within  the  power  of  Wiseonsin 
to  regulate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern." 
There  is  nothing  contained  in  the  charters  of  the  different  states 
creating  the  complainant  corporation  authorizing  any  of  the  other 
states  to  regulate  the  rates  of  charges  in  such  states.  The  Peik  Case, 
st,anding  upon  its  peculiar  facts,  is  not,  in  my  opinion,  a  controlling 
decision  in  this  case,  if  there  had  been  no  conflicting  rulings  by  the 
supreme  court  since  that  decision  was  rendered.  I  am  satisfied 
with  the  numerous  decisions  of  the  supreme  court  decided  since 
the  Peik  Case,  holding  that  congress  alone  can  pass  laws  regulat- 
ing commerce  between  the  states,  and  that  in  the  absence  of  such 
legislation,  it  must  be  held  that  such  commerce  is  intended  by  con^ 
gresB  to  remain  free  from  state  control. 

The  other  case  relied  upon  by  the  defendants  is  that  of  Stone  v. 
Yazoo  d  M.  V.  fi.  Co.,  62  Miss.  607.  While  I  entertain  for  the  su- 
preme court  of  this  state,  and  •specially  the  learned  chief  justice, 
who  delivered  the  opinion  of  the  court  in  that  case,  the  highest  re- 
gard, I  am  unable  to  concede  that  the  principles  annoonced  in  that 
case  control  the  facts  in  this.  In  Stone  v.  Yazoo  dt  M.  V.  R.  Go.  the 
main  question  was  as  to  whether  or  not  the  charter  was  such  a  con- 
tract as  prohibited  the  commission  from  regulating  its  rates  while 
within  the  maximum  fixed  by  its  chaiiier.  The  court  held  that  it  was, 
so  that  the  question  of  interstate  commerce  was  one  not  necessary  to 
be  decided.  The  Yazoo  &  Mississippi  Valley  Railroad  is  wholly 
within  the  state  of  Mississippi,  and  consequently  within  the  legisla- 
tive control  of  the  state,  except  so  far  as  the  state  had,  by  its  con- 
tract, parted  with  this  right.  The  question  here  presented  was  be- 
fore the  supreme  court  of  the  United  States  in  the  case  of  Stone  v. 
Farmers'  Loan  <t  Triut  Co.,  116  U.  B.  307,  S.  C.  6  Sup.  Ct.  Sep.  334, 
388,  1191,  and  upon  this  question,  Chief  Justice  Waits,  in  deliver- 
ing the  opinion  of  the  court,  stated  that — 

"Tho  commission  is  in  express  terms  prohibited  by  the  act  of  Marcti  15, 
1884,  from  interfering  with  the  charges  of  tlie  companj  for  tlie  transporta- 
tion of  persons  or  property  through  Mississippi  from  one  state  to  anotlier. 
Tlie  statute  makes  no  mention  of  persons  or  property  talien  up  without  the 
state,  and  delivered  witliin,  nor  of  such  aa  may  be  talcen  up  witliin  and  car- 
ried without.  As  to  this,  the  only  limit  on  the  power  of  tlie  commissioners 
is  the  constitutional  authority  of  the  state  over  the  subject.  Precisely  all 
that  may  be  done,  or  all  that  may  not  be  done,  it  is  not  easy  to  say  in  ad- 
vance. The  line  between  the  exclusive  power  of  congress  and  tlie  general 
powers  of  the  state  in  this  particular  is  not  everywhere  distinctly  marked, 
and  it  is  always  easier  to  determine,  when  a  case  arises,  whether  it  falls  on 
one  side  or  the  other,  than  to  settle  in  advance  the  boundary,  so  that  it  may 
be  in  all  respects  strictly  accurate.  Aa  yet  the  commissioners  have  done 
nothing.    There  is  certainly  much  they  may  do  in  regulating  charges  within 
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tbe  state  which  will  not  be  In  oonOict  with  the  conatitution  of  the  United 
States.  It  is  to  be  presumed  that  they  will  always  act  within  the  limits  at 
their  constitutional  authority.  It  will  be  time  enough  to  consider  what  may 
be  done  to  prevent  it  when  they  attempt  to  go  beyond." 

That  case  is  the  same  on  this  point  with  the  present  ease,  except 
the  names  of  the  parties,  and  the  farther  fact  that  the  commission 
had  done  nothing  of  which  complaint  could  be  made  before  the  filing 
of  the  bill  in  the  case  of  Stone  t.  Fanners'  Loan  db  Trust  Co.  In  tbe 
case  of  Stone  v.  Farmers'  Loan  dt  Trvst  Co.,  the  commission  had  not 
attempted  to  fix  the  rates,  or,  indeed,  to  do  anything,  and  I  infer  that 
it  was  for  this  reason  that  the  court  did  not  pass  upon  the  question, 
but  pretermitted  it  until  the  commissioners  should  take  some  action 
violative  of  the  provisions  of  the  constitution  of  the  United  States,  or, 
at  least,  which  might  raise  that  question.  In  the  case  at  bar  the 
commission  has  taken  action,  and  adopted  a  mle  fixing  tbe  rates  of 
charges,  or  tariff  of  charges,  not  only  for  transportation  over  the  road 
in  this  state,  but  through  all  the  states  through  which  said  line  of 
railroad  passes.  It  is  true,  an  attempt  is  made  to  qualify  it,  and  re- 
strict  it  to  transportation  through  the  state;  but,  when  examined,  it 
extends  to  the  entire  line.     This  is  the  effect  and  purpose  of  it. 

It  is  claimed  that  if  a  bale  of  cotton  was  shipped  upon  a  schedule 
allowing  $2  for  150  miles  of  road  in  this  state,  and  50  cents  a  bale 
for  150  miles  in  another  state,  then  only  $1.25  shall  be  paid  for  the 
transportation  in  this  state,  although  the  tariff  rates  fixed  by  the 
commission  allowed  $-2.  This  is  certainly  regulating  the  freight 
charges  in  this  state  by  what  is  done  in  another  state,  when  there 
may  have  been  a  valid  reason  for  the  low  rate  in  another  state.  It 
is  to  enforce  a  penalty  for  that  which  is  done  without  the  state. 

Again,  owing  to  the  heavy  cuts  and  fills,  and  tbe  number  of  bridges 
to  be  built  and  kept  up  in  this  state,  tbe  cost  may  be  twice  as  much 
as  that  portion  of  the  road  in  another  state ;  yet,  because  a  less  rate 
is  charged  over  that  part  of  the  line,  the  rates  in  this  state  mnst  be 
reduced  one-half  less  than  what  would  be  reasonable  according  to  the 
cost  in  this  state. 

But,  aside  from  all  this,  I  am  satisfied  that  the  transportation  of 
freights  embraced  under  rule  9  is  interstate  commerce,  and  within 
the  exclusive  regulation  of  congress,  and  that,  if  no  action  has  been 
had  by  congress  in  relation  to  interstate  commerce,  tbe  inference  is 
that  congress  intends  that  it  shall  remain  free  from  state  regulation. 
I  am  of  opinion  that,  if  the  same  action  had  been  taken  by  the  com- 
missioners in  the  case  of  Stone  v.  Farmers'  Loan  dc  Trust  Co.,  116 
U.  S.  307,  S.  C.  6  Sup.  Ct.  Rep.  334,  388,  1191,  that  has  been  done 
by  the  defendants  as  such  commissioners  before  the  filing  of  this 
bill,  that  the  supreme  court  of  the  United  States  in  that  case  would 
have  declared  tbe  act,  and  the  action  of  the  commissioners  under  it, 
to  have  been  in  conflict  with  article  1,  §  8,  par.  3,  of  the  constitution 
of  tbe  United  States,  and  would  have  perpetuated  the  injunction 


Digitized  by 


Google 


eSISWOLD  «.  EA2ABD.  697 

granted  b;  this  oduri.    So  believing,  and  upon  the  reasons  abovo 
stated,  the  injunotioa  will  be  granted  as  prayed  for  in  the  motion. 

The  clear  presentation  of  the  points  involved,  by  the  distinguished 
and  able  counsel  on  both  sides,  has  greatly  aided  me  in  arriving  at 
the  above  oonolusion. 

NOTB. 

BioBT  OF  But*  i»  Rmqijmb  Bailboas  CoMPijrixs.  A  state  has  power  to  limit  the 
amoont  to  be  cbaiged  by  railroad  companies  for  the  transportation  of  persons  and 
property  within  Its  own  jorisdiction,  and  otherwise  to  control  and  regulate  such  com- 
panies. Stone  T.  Farmers'  L.  &  T.  Co.,  6  Sup.  Ct  Rep.  834 ;  S.  0. 20  Fed.  Kep.  270 ;  Stone 
T.  Illinois  Cent.  R.  Co.,  6  Sup.  Ct.  Rep.  348 ;  S.  C.  20  Fed.  Rep.  468 ;  Stone  v.  New  Orleans 
&  N.  E.  R.  Co.,  6  Sup.  Ct.  Rep.  349 ;  Rnggles  v.  People,  2  Sup.  Ct.  Rep.  832 ;  Illinois  Cent. 
R.  Co.  T.  State,  Id.  838 ;  Loolsvllle  &  N.  R.  Co.  ▼.  Railroad  Com'rs,  18  Fed.  Rep.  679 ;  Den- 
Ter  <&  N.  0.  R.  Co.  v.  Atchison,  T.  A  S.  F.  R.  Co.,  15  Fed.  Rep.  650;  Rae  t.  Grand 
Tronk  Ry.  Co.,  14  Fed.  Rep.  401 ;  Tilley  v.  Savannah,  F.  &  W.  R.  Co..  6  Fed.  Rep.  641 ; 
Scofleld  ▼.  Lake  Shore  &  H.  S.  Ey.  Co.,  (Ohio,)  3  N.  B.  Rep.  907;  Providence  Coal  Co. 
T.  Providence  &  W.  R.  Co.,  (R.  I.)  4  Atl.  Rep.  394;  but  not  when  what  Is  done  or  at- 
tempted to  be  done  would  amount  to  a  regulation  of  foreign  or  Interstate  commerce, 
Stone  V.  Farmers'  L.  ft  T.  Co.,  6  Sap.  Ct  Rep.  334;  8.  C.  20  Fed.  Rep.  270;  Stbne  v. 
Illinois  Cent.  B.  Co..  6  Snp.  Ct.  Rep.  348;  8.  C.  20  Fed.  Rep.  468;  Stone  t.  New  Orleans 
A  N.  E.  R.  Co.,  6  Sup.  Ct.  Rep.  349;  In  re  Koehlcr,  25  Fed.  Rep.  73;  Louisville  &  N.  R. 
Co.  T.  Ratlroad  Ooni'rs.  19  Fed.  Rep.  679;  Brown  v.  Memphis  &  C.  R.  Co.,  6  Fed.  Rep. 
499 ;  Hardv  t.  Atchison,  T.&&.  F.  R.  Co.,  (Kan.)  6  Pac.  Rep.  6;  nor  when  such  regula- 
tion would  conflict  with  some  contract  in  the  charter  of  the  company,  Stone  r. 
Farmers'  L.  ft  T.  Co.,  6  Snp.  Ct.  Rep.  834;  S.  O.  20  Fed.  Rep.  270;  Stone  v.  Illinois 
Cent.  B.  Co.,  6  Sup.  Ct.  Rep.  848;  8.  0.  20  Fed.  Bep.  468;  Stone  t.  New  Orleans  ft  N. 
E.  R.  Co.,  6  Sup.  Ct.  Rep.  349. 

A  grant,  In  general  terms,  of  anthority  to  flz  rates,  is  not  a  renunciation  of  legislatitw 
control  so  as  to  secure  reasonable  rates.  Stone  t.  Farmers'  L.  ft  I.  Co.,  6  Sup.  Ct.  Bept 
334;  S.  C.  ao  Fed.  Bep.  270;  In  re  Koehler,  23  Fed.  Bep.  529. 


Griswold  V.  Hazabd  and  others. 

(Cfireua  Court,  D.  Rhodt  Island.    September  10,  1888.) 

Pbihcipai,  and  Surety— Princtpai  Failino  TO  8bt  up  Dbtensb— IirnmcTios 
TO  Restbain  Action  at  Law. 

In  an  action  upon  a  bond  conditioned  for  the  performance  of  a  decree  of  s 
court,  a  surety  cannot,  at  law  or  in  equity,  avail  himself  of  a  defense  which 
his  principtd  might  have,  but  did  not,  set  up  in  the  case  in  wUch  Bucb  decree 
was  rendered.    Bee  Hazard  t.  Qrincold,  21  Fed.  Rep.  178. 

Demurrer  to  bill.     See  Gritwold  v.  Hazard,  ante,  578. 

The  opinion  states  the  facts. 

A.  Green  and  S.  R.  Honey,  for  complainani 

E.  Metcalf  and  E.  Merwin,  for  respondents. 

Heard  by  Colt  and  Carpenter,  JJ. 

Cabfentek,  J.  The  respondents  in  this  case,  on  March  S,  1883, 
commenced,  in  the  supreme  court  of  the  state  of  Bhode  Island,  an 
action  of  debt  on  a  bond  dated  August  24,  1868,  and  executed  by 
Thomas  C.  Durant  as  principal,  and  the  complainant  and  S.  Dexter 
Bradford  as  sureties,  binding  them  jointly  and  severally  to  Bowland 
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G.  Hazard  and  others  in  the  Bnm  of  $58,735,  the  condition  of  vhieb 
is  that  Durant  "shall  on  his  part  abide  and  perform  the  orders  and 
decrees  of  the  supreme  court  of  the  state  of  Bhode  Island  in  the  suit 
in  equity  of  Isaac  P.  Hazard  and  others  against  Thomaa  C.  Durant 
and  others,  now  pending  in  said  court  within  and  for  the  county  of 
Newport."  The  breach  assigned  in  the  declaration  is  tbat  Durant 
has  not  performed  a  decree,  by  which  that  court,  on  December  2,. 
1882,  ordered  him  to  pay  into  its  registry  the  sum  of  $16,071,659."97» 
After  oyer  prayed  and  granted,  the  complainant  filed  ten  pleas  in  bar, 
and  the  case  was  removed,  on  his  petition,  into  this  court,  where  the 
reepondents  filed  special  demurrers  to  five  of  the  pleas.  These  de- 
murrers were  sustained  in  Hazard  v.  Oriswold,  21  Fed.  Rep.  178. 

The  complainant  now  brings  this  bill  in  aid  of  his  defense  to  that 
action,  and  in  support  of  his  prayer  for  an  injunction  he  alleges  tbat, 
in  the* course  of  certain  proceedings  in  the  circuit  court  of  the  United 
Htates  for  the  Eastern  district  of  Pennsylvania,  Oliver  Ames  was  ap- 
pointed receiver  of  the  Credit  Mobilier  of  America,  and,  as  such  re- 
ceiver, wns  authorized  to  execute  to  said  Durant  a  release  of  all  sums 
of  money  then  due  from  him  to  the  company,  and  from  all  actions 
and  demands  whatsoever,  and  that  on  October  27, 1881,  the  said  Ames 
executed  and  delivered  such  release  to  said  Durant  accordingly.  He 
further  alleges  that  Durant  was  not  allowed  to  set  up  the  release  as 
a  bar  to  the  entering  of  a  decree  in  the  suit  of  Isaac  P.  Hazard  et  al. 
v.  Thomas  C.  Durant  et  al.,  because  he  was  in  contempt  of  tbat  court 
for  violation  of  one  of  its  decrees  rendered  therein.  The  respondents 
demur  to  this  bill,  and  assign,  as  ground'  of  demurrer,  that  there  is 
no  equity  in  the  bill,  and  that  the  validity  of  the  release,  and  the 
validity  of  the  decree  of  the  supreme  court  of  Bhode  Island  as  a£Fected 
by  the  release,  were  in  issue  in  the  action  at  law  which  is  here  sought 
to  be  enjoined,  and  were  decided  adversely  to  the  claim  of  the  com- 
plainant by  the  judgment  on  the  demurrers. 

The  travel  of  the  action  at  law,  so  far  as  it  relates  to  this  question, 
was  as  follows :  The  seventh  plea  set  up  the  release  above  described 
as  a  bar  to  the  action,  and  to  that  plea  the  respondents  demurred 
generally  and  specially,  and  the  demurrers  were  sustained,  as  appears 
by  the  last  paragraph  of  the  opinion  in  Hazard  v.  Griswold,  above 
cited.  The  complainant  then  filed  an  amended  plea,  in  which  he  set 
up  the  release  "as  a  further  and  equitable  plea  in  this  behalf."  The 
respondents  moved  to  strike  out  this  plea,  on  thd  ground  that  the 
courts  of  the  United  States  cannot  entertain  equitable  defenses  to 
legal  claims  in  actions  at  law,  and  the  motion  was  granted,  and  the 
amended  plea  was  stricken  out. 

The  complainant  in  this  bill  now  argues  tbat  the  efiFect  of  the  judg- 
ment on  the  demurrer  was  only  to  determine  that  the  seventh  plea 
was  bad  as  a  legal  defense  to  the  action.  We  think  he  is  right  in  this 
position.  The  judgment  on  the  demurrer  did  not  determine  tbe 
validity  of  tbe  release  or  of  the  judgment;  it  only  determined  that  a 
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plea  alleging  the  release  was  a  bad  plea  to  that  declaration.  Bnt  in 
this  bill  the  general  demarrer  raises  the  question  whether  the  allega- 
tion of  the  release  is  a  good  equitable  defense  to  the  action.  On  this 
question  \re  think  the  authority  of  Hazard  v.  Oriiwold  is  in  point. 
The  strict  question  in  that  case,  as  we  have  already  said,  was  whether 
the  release  could  be  pleaded  in  an  action  at  law,  but  the  decision  of 
that  question  was  on  the  broader  ground  that  the  release  could  not  be 
availed  of  in  any  way  except  by  pleading  it  in  the  supreme  court  of 
Bhode  Island.  Wo  fully  agree  with  the  reasoning  of  the  opinion,  and 
are  disposed  to  follow  it  in  deciding  this  case.  The  release,  if  it  be 
valid,  would  have  been  a  bar  to  any  recovery  against  Durant.  A 
recovery,  however,  was  had  against  him,  and  the  bond  given  by  this 
complainant  secures  the  payment  of  the  amount  recovered.  We  can- 
not hold  that  the  release  is  a  defense,  either  legal  or  equitable,  to  an 
action  on  the  bond,  unless  we  should  hold  that  the  decree  of  the 
supreme  court  of  Bhode  Island  is  invalid  by  reason  of  the  existence 
of  a  fact  which  might  have  been  availed  of  as  a  bar  to  any  recovery. 
The  decree  was  entered  in  pursuance  of  due  process  of  law,  and  must 
be  held  to  be  conclusive  against  any  allegations  which  would  have 
constituted  an  effectual  defense.  Such,  doubtless,  would  be  the  rule 
if  the  respondent  had  chosen  not  to  make  such  allegations,  and  such, 
we  think,  is  the  rule,  although  the  respondent,  as  in  this  case,  was 
prevented  from  making  the  allegation  as  a  consequence  of  his  own 
misconduct. 

The  demurrer  will  be  sustained. 


VAIiENSIN  V.  VAIiENSm. 
{Circuit  Court.  D.  California.    August  22, 1886.)  ' 

1   Husband  kkd  Wifs— Monbt  had  and  Rbcbitjbo — Produots  of  Wire's  Sep- 
arate Property. 

^Vhere  there  was  an  understanding  and  agreement  between  the  parties  that 
the  lands  and  other  separate  property  of  both  husband  and  wife  should  be 
worlted  and  managed  together,  and  the  proceeds  of  both  classes  of  property 
go  into  a  common  fund,  and  be  the  joint  or  common  property  of  both,  the 
wife  cannot  recover  of  her  husband  money  received  by  him  for  the  productc 
of  her  land,  in  an  action  at  law  for  "money  had  and  received. "  Her  rem- 
edy, if  any  she  has,  is  in  equity.* 

3.  Samb  — Deaxingb  between — Joint  Worktso  op  Separate  Property  op 
Each— Power  to  Contract  with  Husband— Civil  Code  Cai,.  §  168. 

The  wife  is  competent  to  enter  into  an  agreement  with  the  husband  tha* 
the  separate  property  of  each  shall  be  worked  together,  and  the  products  go 
into  a  common  fund,  under  Civil  Code  Cal.  §  158,  providing  that  either  bus 
band  or  wife  may  enter  into  any  engagement  or  transaction  with  the  other 
or  with  any  oUier  person,  respecting  property,  which  either  might  if  un- 
married. "' 

Action  by  Wife  against  Husband  for  Money  had  and  Beceived. 
The  opinion  states  the  facts. 

'See  note  at  end  of  case. 
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Meaick  d  Maxwell  and  Beatty  dt  Demon,  for  plaintifE.  - 
A.  P.  CaUj,n  and  Henry  Edgerton,  fur  defendant. 

S^WYBB,  J.  Without  disoQBsing  the  question  suggested  by  the 
court,  counsel  not  insisting  on  the  point,  I  shall  assame  that  the  case 
as  presented  is  a  proper  one  for  the  exercise  of  jurisdiction,  and  de- 
cide it  on  its  merits.  The  action  is  by  the  wife  against  the  husband 
for  moneys  had  and  received,  being  the  proceeds  of  hay  and  grain 
raised  upon  that  portion  of  the  land  occupied  by  the  parties  which 
was  the  separate  property  of  the  wife,  which  proceeds  came  into  the 
hands  of  the  husband.  There  were  adjoining  lands  occupied  as  a  resi- 
dence, and  for  farming  and  stock-raising  purposes,  a  part  of  which 
was  the  separate  property  of  the  wife,  and  a  part  the  separate  prop- 
erty of  the  husband.  I  am  entirely  satisfied,  from  the  evidence,  that 
there  was  an  understanding  and  agreement  between  the  parties  that 
the  lands  and  other  separate  property  of  both  husband  and  wife 
should  be  worked  and  managed  together,  and  the  proceeds  of  both 
classes  of  property  go  into  a  common  fund,  and  be  the  joint  or  com- 
mon property  of  both.  Such  was  the  positive  testimony  of  defendant, 
who  appeared  to  be  a  remarkably  candid  and  reliable  witness,  al- 
though a  party ;  and  the  plaintiff,  who  was  present  at  the  trial,  did 
not  go  upon  the  stand  to  contradict  him.  The  acts  and  uniform  prac- 
tice of  the  parties  during  all  the  years  prior  to  the  arising  of  this,  ap- 
parently, first  dispute  between  them,  as  clearly  shown  by  the  testi- 
mony, are  in  accordance  with  this  theory. 

Both  had  separate  property  in  adjoining  lands,  and  in  various 
other  kinds  of  property,  and  ail  this  property  was  worked  and  im- 
proved together,  and,  except  so  far  as  the  proceeds  went,  wholly  at 
the  expense  of  the  separate  property  of  defendant.  The  proceeds 
were  put  together  in  a  common  pool,  and  expended  for  the  common 
good;  the  wife,  as  well  as  the  husband,  having  her  own  check-book, 
and  drawing  checks  in  her  own  name,  without  limit,  against  the  in- 
come arising  from  all  the  property,  and  deposited  in  banks.  These 
lands  of  the  several  parties  were  thrown  into  a  common  field,  and 
the  leases  and  cropping  contracts  for  a  share  of  the  produce  were 
joint  by  husband  and  wife,  covering  both  the  lands  of  the  husband 
and  the  lands  of  the  wife  as  if  joint  instead  of  several  owners,  and 
it  was  provided  in  the  leases  signed  by  both  parties,  the  wife  as  well 
as  the  husband,  that  one-third  of  the  crops  should  be  the  property  of 
the  lessors,  and  not  that  one-third  of  the  crops  raised  on  plaintiff's 
land  should  be  hers,  and  one-third  raised  on  defendant's  his.  Joint 
mortgages,  joint  powers  of  attorney,  joint  leases,  and  joint  wills,  were 
executed,  including  the  separate  property  of  both,  and  joint  notes 
given  for  moneys  borrowed  for  the  benefit  of  these  lands.  The  mon- 
eys were  expended  upon  the  property  of  both.  Large  sums  of  money 
of  the  defendant's  separate  property,  received  from  the  estate  of  his 
father  in  Italy,  were,  from  year  to  year,  expended  to  permanently 
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improve  plaintiff's  separate  property,  without  having,  so  far  as  ap- 
pears, any  agreement  as  to  repayment. 

There  can  be  no  possible  doubt,  upon  the  evidence,  that  the  under- 
standing and  uniform  practice  of  the  parties,  for  several  years  during 
the  entire  period  of  their  jointoccupancy,  was  that  the  proceeds  of  the 
separate  property  of  each  should  be  regarded  as  oommon  property,  in 
which  both  were  jointly,  equally  interested.  The  property  and  its 
proceeds  were  mingled  with  the  knowledge,  and  apparent  assent,  of 
both.  No  separate  account  was  ever  kept,  and  no  separation  of  their 
property  made.  Both  used  it  and  treated  it  as  oommon.  Now, 
whether  the  carrying  on  of  this  business  is  called  a  technical  part> 
nerahip,  or  whether  the  parties,  by  mutual  agreement  and  unvaried 
practice,  during  all  the  time  they  lived  together  on  the  lands,  put  the 
proceeds  of  the  property,  and  of  its  management,  into  a  oommon  pool, 
and  were  by  mutual  understanding  co-owners  iuad  joint  tenants,  or 
tenants  in  oommon,  can  make  no  difference  as  to  a  recovery  in  this 
action.  If  not  technically  a  paitnersbip,  it  is  esseutialiy  one.  It 
is  not  a  proper  subject  for  an  action  at  law,  for  moneys  had  and  re- 
ceived,  whatever  the  rights  of  the  parties  may  be  in  equity.  If  plain- 
tiff is  entitled  to  recover  in  equity,  it  can  only  be  upon  an  accounting 
of  all  the  transactions  affecting  the  separate  property  of  both,  em- 
bracing the  large  amounts  advanced  by  defendant,  and  expended  in  the 
improvement,  permanent  and  otherwise,  of  plaintiff's  separate  prop- 
erty,— larger  than  the  proceeds  of  plaintiff's  separate  property  claimed 
to  have  been  appropriated  by  defendant, — ^taken  as  one  entire,  con- 
tinuous business  transaction,  extending  through  the  several  years 
that  elapsed  during  this  understanding  and  practice.  It  would  be 
unjust,  after  the  large  expenditures  of  defendant's  separate  funds  for 
the  improvement  of  plaintiff's  real  estate  had  been  made,  and  the 
permanent  benefits  received,  to  single  out  the  last  two  years  of  a  con- 
tinuous partnership,  or  otherwise  joint  business  transactions,  extend- 
ing over  six  or  eight  years,  and  allow  her  the  profits  uf  her  property 
thus  improved  for  the  limited  time  left  after  his  expenditures  had 
been  incurred,  and  at  the  same  time  out  off  under  the  statute  of  lim- 
itations, as  is  sought  to  be  done,  the  defendant's  right  to  recover  all 
his  advances  prior  to  the  two  years.  Should  an  accounting  be  had, 
it  is  apparent,  from  the  evidence,  that  more  money  of  defendant  has 
been  appropriated  to  the  use  of  the  plaintiff  in  improving  her  sepa- 
rate estates  than  has  been  received  by  defendant  from  the  proceeds 
of  plaintiff's  property  which  she  now  seeks  to  recover.  The  proceeds 
of  the  grain  and  hay  in  question  should  be  regarded  as  but  the  last 
items  of  a  continuous  transaction  and  account  in  which  there  have 
been  no  settlements  or  rests. 

It  does  not  even  appear  affirmatively  to  what  purpose  the  proceeds 
of  plaintiff's  grain  and  hay  sued  for  has  been  applied.  It  may  have 
been  for  the  common  good.  It  was  at  all  events,  under  the  under- 
standing and  practice  of  the  parties,  a  common  fund ;  and,  being  so. 
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a  reeoTery  cannot  be  had  in  this  form  of  action  at  \a\r.  If,  nnder 
the  agreement  and  practice,  these  proceeds  were  to  be  regarded  as  es- 
sentially partnership  property,  a  suit  at  law  will  not  lie  for  them. 
Bost  V.  Cornell,  45  Cal.  133.  And,  if  it  be  common  property,  the  wife 
cannot  sue  at  law  for  it.  It  is,  in  that  case,  ander  the  legal  control 
of  the  husband.  Qre'mer  v.  Greiner,  68  Cal.  116.  If  there  is  any 
right  of  recovery  in  the  wife  during  coverture,  the  remedy  must  be  in 
equity,  and  not  in  an  action  at  law,  for  money  had  and  received. 

That  the  wife  is  competent  to  enter  into  such  arrangement  with  her 
husband,  respecting  his  and  her  separate  property,  and  the  proceeds 
thereof,  as  clearly  appeared  to  have  existed  in  this  case,  seems  un- 
questionable, under  our  Code.  "Either  husband  or  wife  may  enter 
into  any  engagement  or  transaction  tpith  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  if  nnmarried."  Civil 
Code,  §  1.58;  Alexander  v.  Bouton,  56  Cal.  19. 

On  the  grounds  indicated,  there  must  be  findings  and  judgment  for 
defendant  as  to  the  matter  alleged  in  the  complaint,  and  for  the  plain- 
tiff as  to  the  counter-claims  set  up  in  the  answer.  Let  there  be  a 
judgment  that  plaintiff  take  notl)iug  as.  to  the  matters  alleged  in  the 
complaint,  and  that  defendant  take  nothing  as  to  the  affirmative  mat- 
ter and  counter-claims  set  out  in  the  answer,  and  for  costs  against 
plaintiff. 

NOTE. 

NotwithstandiiiRthe  removal,  in  nearly  all  of  tlie  states,  of  moat  of  the  common-law 
disabilities  of  married  women  in  respect  to  contracts,  the  courts  have  been  reluctant,  in 
the  absence  of  express  statutory  provisions,  to  extend  the  effect  of  sar.h  removal  to  the 
right  of  a  woman  to  contract  directly  with  her  husband,  and  to  maintain  an  action  for 
the  enforcement  of  such  contracts.  In  Massachusetts  the  decisions  are  still  aniformly 
against  that  ripht.  See  Woodward  v.Spurr.  6  X.  K.  Rep.  521 ;  Silverman  v.Slvernian, 
6  N.  K.  Rep.  (i.»;  Knlel  v.  Bglcston,  4  N.  E.  Rep.  673;  Boulter  v.  Bradford,  6  N.  E. 
Rep.  480.  In  Vermont  a  note  given  by  husband  to  wife  was  held  to  be  void  in  the 
hands  of  an  innocent  third  party.  Ellsworth  v.  Hopkins,  5  Atl.  Rep.  405.  In  Ohio  it 
was  decided  that,  prior  to  the  legislation  of  18S4,  a  woniun  could  not  form  a  copartner- 
ship with  her  hustmnd ;  but  the  court  does  not  ])ass  on  the  effect  of  legislation.  Payne 
V.  Thomjison,  6  N.  E.  Rep.  054,  and  see  note,  059. 

A  married  woman's  contracts  with  her  husband  have  been  enforced  in  Indiana,  see 
Proctor  V.  Cobb,  4  N.  E.  Rep.  303,  and  note ;  Iowa,  Knox  v.  Moser,  28  N.  W.  Rep.  629 ;  Ne- 
braska, May  V.  May,  2  N.  W.  Rep.  221 ;  Li]JSComb  v.  Lyon,  27  N.  W.  Rep.  731,  and  note; 
New  Jersey,  Yeonians  v.  Petty,  4  Atl.  Rep.  031,  and  note.  In  New  York  not  only  her 
right  to  enforce  such  contract,  but  also  her  privileges  as  a  judgment  creditor  thereon- 
der,  were  upheld  in  Carpenter  v  Osborne,  7  N.  E.  Rep.  823. 

That  a  woman  may  maintain  replevin  against  her  husband  was  affirmed  in  White  v. 
White,  (Mich.)  25  N.  W.  Rep.  480 ;  and  a  contract  similar  to  the  one  in  this  case,  by 
which  the  joint  acquisitions  of  husband  and  wif«  were  to  be  equally  divided  and  owned, 
was  upheld.    Hyde  v.  Powell,  (Mich.)  10  N.  W.  Rep.  181. 

Equity  will  olten  uphold  contracts  between  husband  and  wife,regardless  ofthecom- 
mon-law  disabilities.  See  Barnett  v.  Hatsbarger,  (Ind.)  6  N.  JBL  Rep.  718;  Clark  v. 
Hezekiah,  24  Fed.  Rep.  663. 


Digitized  by 


Google 


DB  ABHAKD  «.  HOHK  INS.  00.  608 

Db  Abkaitd  V.  HoHB  Im.  Go. 
iOirefuU  Oovrt.  W.  D.  Miehigan.    1886.) 

FiBE  IirSUBANOE — ^InTEBBST  Of  ABSUBBO — UWHBKaHIF. 

A  clause  in  a  policy  of  fire  insurance  avoiding  the  policy  if  the  "interest  of 
the  assured  in  the  property"  is  not  truly  stated,  must  be  construed  as  refer- 
ring to  the  substantial  ownership,  and  not  to  the  bare  legal  title. 

Motion  to  Set  Aside  Verdiot,  and  to  enter  jadgment  for  defendant. 
The  opinion  states  the  facts. 
Edward  Bacon,  for  plaintiff. 
L.  D.  Norrit,  for  defendant.  , 

Sbybbbns,  J.  The  plaintiff  in  this  case,  being  the  owner  of  eertain 
real  estate  at  Buchanan,  in  Berrien  county,  whereon  was  situated  a 
building,  eKeonted  to'  one  Reynolds  a  mortgage,  in  the  form  common 
in  this  state,  to  secure  a  debt  he  owed  to  the  latter,  and  afterwards, 
having  become  a  resident  of  Kansas,  he  executed  a  warranty  deed, 
likewise  in  usual  form,  to  the  mortgagee,  who  resided  at  Buchanan, 
the  deed  containing  an  exception  of  the  mortgage  in  the  covenant  of 
warranty.  There  was  an  attempt,  by  parol,  to  impress  upon  this 
deed  a  trust  to  sell,  and  there  is  no  doubt  that,  in  point  of  fact,  the 
deed  was  made  with  the  intent  to  enable  the  grantee  to  sell  the  land, 
realize  the  mortgage  debt,  and  turn  over  the  surplus  to  the  grantor. 
Beynolds  was  all  the  while  renting  the  property  as  agent  of  the  plain- 
tiff, his  original  mortgagor.  In  this  condition  of  affairs  Beynolds, 
acting  professedly  as  agent  for  the  plaintiff  in  the  transaction,  ef- 
fected the  insurance  in  question.  The  policy  runs  to  the  plaintiff, 
and  describes  the  property  insured  as  bid,  and  contains  a  clause  de- 
claring that  "if  the  interest  of  the  assured  be  any  other  than  the  en- 
tire, unconditional,  and  sole  ownership  of  the  property,  for  the  use 
and  benefit  of  the  assured,  it  must  be  so  represented  to  the  company, 
and  so  expressed  in  the  written  part  of  the  policy,  otherwise  the  pol- 
icy shall  be  void;"  and  also  declares  that  "if  the  interest  of  the  as- 
sured in  the  property,  whether  as  owner,  mortgagor,  or  otherwise,  be 
not  truly  stated,  the  policy  shall  be  void."  The  loss,  if  any,  was  made 
payable  to  "Beynolds,  as  mortgagee,  or  as  bis  interest  may  appear." 
The  situation  of  the  title  was  stated  by  Beynolds  to  the  defendant's 
local  agent  at  Buchanan,  who  negotiated  the  insurance  at  the  time 
it  was  made.  The  building  having  been  lost  by  fire,  this  action  was 
brought,  and  on  the  trial  my  predecessor,  the  district  judge,  directed 
a  verdict  for  the  plaintiff  for  the  amount  of  the  loss,  reserving  leave 
to  the  defendant  to  move  for  a  new  trial,  or  to  enter  a  verdict  for  the 
defendant.  Some  other  matters,  not  stated,  furnished  the  basis  of 
some  minor  points  disposed  of  on  the  hearing  of  the  present  motion, 
and  need  not  now  be  repeated.     This  motion,  which  is  upon  an  agreed 
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statement  of  faots,  is  to  set  aside  the  verdiot,  and  to  enter  the  terdict 
and  judgment  for  the  defendant. 

Upon  the  hearing  two  questions  were  reserved  for  consideration: 
(1)  Whether  the  description  in  the  policy  of  the  interest  of  the  plain- 
tiff in  the  property  thereby  insured  was  true,  and  in  conformity  with 
the  requirements  thereof,  in  respect  to  accuracy  of  statement  in  that 
particular;  and  (2)  if  not,  whether  the  defendant  was  estopped  from 
relying  on  such  misdescription  by  reason  of  the  fact  that  the  truth 
was  made  known  to  its  local  agent  at  the  time  of  the  insurance. 

What  was  the  condition  of  the  title  at  the  date  of  the  insurance  ? 
The  parol  trust  was  inoperative.  The  deed,  having  no  independent 
consideration,  operated  simply  to  pass  the  legal  title.  The  effect  of 
the  mortgage  and  de^d  was  equivalent  to  that  of  a  common-law  mort- 
gage. Once  a  mortgage  always  a  mortgage,  until  some  new  trans- 
action occurs  founded  upon  an  independent  consideration,  is  a 
maxim  of  equity.  At  law  the  mortgagor  had  become  entirely  divested 
of  the  title  before  the  insurance,  and  at  that  tinle  it  was  in  Beynolds, 
the  mortgagee.  On  the  argument  I  was  strongly  impressed  that  this 
was  fatal  to  the  description  of  the  interest  insured,  bat  further  con- 
sideration has  led  to  a  different  conclusion.  In  equity  the  property 
remained  unaffected  by  the  deed,  and  in  all  substantial  particulars  it 
remained  that  of  the  mortgagor.  He  was  entitled  to  its  value,  sub- 
ject to  the  mortgage.  This  particular  loss  was  his,  and  not  that  of 
Reynolds.  In  the  then  state  of  things  the  property  could  not  have 
been  insured  by  Beynolds  as  his.  The  case  of  Clay  Fire  Ins.  Co.  v. 
Huron  Salt  dt  Lumber  Co.,  31  Mich.  346,  is  an  express  authority  to 
that  effect.  In  strictly  technical  language,  having  reference  to  the 
legal  title,  this  property  was  not  that  of  the  insured,  but  in  every 
real  and  substantial  view  it  was  his,  and  in  the  common  acceptation 
would  be  so  regarded.  The  question  is,  then,  to  what  kind  of  in- 
terest does  the  policy  refer  in  exacting  a  correct  statement  thereof  ?^ 
Is  it  to  the  strictly  legal  title,  or  is  it  to  the  substantial  ownership, — 
the  absolute  right  in  the  property?  The  authorities  are  clear -to  the 
effect  that  it  is  to  the  essential,  rather  than  to  the  technical,  interest 
that  such  language  in  the  policy  relates.  Farmers'  Mat.  Fire  Int. 
Co.  V.  Fogelman,  35  Mich.  481;  Clay  Fire,  etc.,  Co.  v.  Huron  Salt, 
etc.,  Co.,  31  Mich.  346;  Wood,  Ins.  §  151;  Hough  v.  City  Fire  Ins. 
Co.,  29  Conn.  10. 

I  am  of  the  opinion,  therefore,  that  the  policy  correctly  describes 
the  insured  property  as  that  of  the  plaintiff,  that  the  verdicirwas 
properly  directed  in  his  favor,  and  that  the  motion  must  be  denied. 
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WiTTEHORB  and  others  v.  Maloohson,  Jr. 
(dreuU  Court,  D.  Jfew  Jertey.    September  18, 1886.) 

1.  PLEADmo — NuL  TiBL  Record— CoNCLusios— Error  of  Form. 

A  plea  of  nul  tiel record  Bhoald  conclade  with  a  "verification,"  and  not  "to 
the  country;"  but  such  an  error  is  one  of  form,  and  ia  therefore,  under  the 
present  practice,  amendable. 

2.  Same— Plea  to  Jurisdiction— Order  op  Pi.bading — Affidavit. 

A  plea  to  the  jurisdiction  is  a  plea  in  abatement:  and  where  the  defendant 
has  admitted  the  jurisdiction  or  waived  it  by  a  plea  in  bar  to  the  action,  he 
cannot  subsequently  plead  in  abatement.    Such  a  plea  must  be  supported  by 
a  special  affidavit. 
S.  Same— AcTiOK  on  Judoicbnt. 

There  can  be  no  averment  in  pleading  against  the  validity  of  a  judgment; 
and  therefore  no  matter  of  defense  can  he  pleaded  which  existed  prior  to  its 
recovery. 

Debt.     Motion  to  strike  out  pleas. 
W.  H.  Bradley,  for  plaintiffs. 
Joseph  A.  McCreery,  for  defendant. 

Wales,  J.  This  is  an  action  of  debt  on  a  judgment  recovered  by 
the  plaintiffs,  citizens  of  New  York,  against  the  defendant,  a  citizen 
of  New  Jersey,  in  the  circuit  court  of  the  United  States  for  the  South- 
ern district  of  New  York.  The  pleas  are  (1)  nul  tiel  record:  (2)  that 
one  or  both  of  the  plaintiffs  are  not  citizens  of  New  York,  but  are 
residents  and  citizens  of  New  Jersey ;  and  (3)  that  this  court  ought 
not  to  take  cognizance,  etc.,  because  "the  alleged  claim  sued  upon  in 
the  said  action  in  the  Southern  district  of  New  York  was  a  void  and 
invalid  claim  under  the  laws  of  the  state  of  New  Jersey,  and  such 
Huit  was  commenced  in  the  state  of  New  York  to  evade  the  laws  of 
the  state  of  New  Jersey,  and  deprive  one  of  her  citizens  of  the  benefit 
of  such  laws  by  obtaining  a  judgment  in  a  foreign  court."  The  de- 
fendant makes  affidavit  that  these  "pleas  are  not  intended  for  the 
purpose  of  delay,  and  he  verily  believes  he  has  a  just  and  legal  de- 
fense." The  pleas  are  objected  to  as  being  irregular  in  form,  insuffi- 
cient, frivolous,  and  void. 

The  first  plea  erroneously  concludes  to  the  country,  instead  of  with 
a  verification.  The  issue  tendered  by  this  plea  is  whether  there  is 
such  a  record  as  the  one  declared  on,  and  this  is  an  issue  to  be  de- 
termined by  the  court  on  inspection,  and  not  by  the  jury.  By  section 
1  of  article  4  of  the  constitution  of  the  United  States  full  faith  and 
credit  must  be  given,  in  each  state,  to  the  judicial  proceedings  of 
every  other  state.  Congress  has,  by  the  power  conferred  on  it  by  the 
same  article,  prescribed  the  manner  in  which  such  proceedings  shall 
be  proved,  (Rev.  St.  §  905,)  and  it  is  the  province  of  the  court,  and  not 
that  of  the  jury,  to  decide  when  that  proof  is  sufficient.  The  error, 
however,  being  a  matter  of  form,  and  subject  formerly  to  a  special 
demurrer,  is,  under  the  present  practice,  amendable. 
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The  objections  to  the  second  plea  are  more  Bnbstantial.  This  in 
effect  is  a  plea  in  abatement  denying  the  jarisdiotion  of  the  court,  and 
should  have  been  pleaded  first  in  order.  The  defendant,  having  ad- 
mitted jurisdiction  or  waived  it  by  a  plea  in  bar  to  the  action,  cannot 
subsequently  plead  in  abatement.  This  would,  if  allowed,  violate  the 
established  order  of  pleading,  and  produce  confusion.  1  Chit.  PL 
425;  Gould,  PI.  226;  Evans  v.  Davenport,  4  McLean,  574;  Smith  v. 
Kernochcn,  7  How.  216;  Sheppard  v.  Graves,  14  How.  509;  Spencer 
V.  Laptley,  20  How.  267;  Gause  v.  City  of  ClarksviUe,  1  Fed.  Rep. 
359.  The  opinion  of  the  court  in  Sheppard  v.  Graves  gives  a  strik- 
ing illustration  of  the  mischiefs  that  would  be  caused  by  a  departure 
from  the  orderly  method  of  pleading.  In  the  case  at  bar  the  plea  is 
unsupported  by  a  special  affidavit  of  the  facts  on  which  it  is  drawn. 
Such  affidavit  is  necessary  to  enable  the  court  to  judge  of  the  prob- 
able truth  of  the  plea,  and  to  ascertain  whether  it  is  made  in  good 
faith,  or  only  for  the  purpose  of  delay.  1  Chit.  PI.  452;  2  Chit.  PI. 
459.  The  question  of  jurisdiction  must  be  first  tried  and  disposed 
of  before  considering  the  other  pleas. 

The  third  plea  is  inadmissible.  A  judgment  rendered  by  a  court 
having  jurisdiction  of  the  cause  of  action,  and  of  the  parties  to  it, 
cannot  be  impeached  by  evidence  of  facts  or  circumstances  relating 
to  the  transactions  on  which  such  judgment  is  founded.  It  is  a  maxim 
in  law  that  there  can  be  no  averment  in  pleading  against  the  valid- 
ity of  a  judgment,  and  therefore  no  matter  of  defense  can  be  pleaded 
which  existed  prior  to  its  recovery.  1  Chit.  PI.  364,  481.  The 
effect  of  this  plea  would  be  to  open  the  judgment,  and  retry  the  orig- 
inal cause  of  action  on  its  merits,  and  thus  lead  to  indefinite  litiga- 
tion, which  it  is  the  policy  of  the  law  to  prevent.  Such  pleading  is 
wrong,  and  incapable  of  amendment. 

But  this  cause  not  being  at  issue,  and  it  being  within  the  discre- 
tion of  the  court  to  allow  amendments  in  pleading  for  the  further- 
ance of  justice,  the  defendant  may  have  leave  to  amend  the  first  two 
pleas,  both  as  to  order  and  averment,  90  payment  of  the  costs  of 
this  motion.  See  Evans  v.  Davenport,  supra,  and  Eberlv  v.  Moore, 
24  How.  157. 


Dawson  v.  Poston  and  otbera. 

(Ci>e«a  Court,  W.  D.  Tennestee.    September  18, 1886.) 

Deposition— Effect  of  Pabty  ob  Counbel  Writino  Answbbb. 

While  it  Is,  perhaps,  not  a  ground  to  entirely  suppress  b  deposition  that  the 
party  or  counsel  taking  it  has  written  the  answers  for  adoption  by  the  witness 
It  so  discredits  the  evidence  that  it  is  not  entitled  to  much  weight;  and  thi» 
is  so,  although  the  deposition  is  not  used,  but  anotlier  is  taken  without  tliat 
objection. 
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The  questions  and  ansvers  to  a  deposition  were  written  ont  by  the 
party  to  the  sait,  who  was  also  a  witness  to  the  same  facts,  and  the 
deponent  adopted  the  answers  as  his  own ;  bat  subsequently  be  was 
-re-examined  in  the  usual  way,  testifying  substantially  to  the  same 
facts.  On  cross-examination  the  first  deposition  was  exhibited,  and 
the  method  of  preparing  it  proved.  So  much  of  the  opinion  as  re- 
lates to  that  point  is  given;  the  other  portions  not  being  reported  be- 
cause  determining  only  a  matter  of  fact. 

Randolph  d  Heath,  for  plaintiff. 

Poaton  dt  Potion  and  Metcalf  db  Walker,  for  defendants. 

Hammond,  J.  •  *  •  If  the  deposition  so  prepared  were  the 
one  offered  in  evidence,  I  should  find  no  difficulty  in  almost  entirely 
excluding  it.  Perhaps  it  may  not  be  a  ground  for  the  suppression  of 
the  deposition  or  exclusion  of  the  evidence,  but  certainly  it  is  so  much 
of  a  discrediting  circumstance  that  the  testimony  is  entitled  to  but 
little  weight.  In  Re  Eldridge,  $2  N.  Y.  161,  it  was  held  a  contempt 
of  court  to  so  prepare  a  deposition,  and  the  court  clearly  sets  forth 
the  worthlessness  of  such  proof.  I  held,  in  another  case,  that  it  was 
a  contempt  to  prompt  the  witness,  and  advise  her  not  to  answer.  U. 
S.  V.  Anon.,  21  Fed.  Rep.  771.  But  the  deposition  here  offered  was 
not  that  written  out  by  the  party,  and  the  witness  seema,  in  speaking 
to  the  notary,  to  be  less  under  the  influence  of  the  plaintiff,  than 
when  he  speaks  directly  through  him.     »    *    • 


Unitbd  States  v.  Boobbs. 
(Ditlrtet  Obmt,  S.  D.  New  Tork.    August  6, 1884. ) 

L  Offioiai.  Bond — VAijroiTT — CoimoN-LAW  Obi/IOatior. 

In  a  bond  with  sureties,  given  by  an  officer  to  the  government,  ft  is  sufficient 
to  make  the  bond  valid  as  a  common-law  obligation  that  it  is  voluntarily  given, 
and  that  the  office,  and  the  duties  assigned  to  the  officer,  and  covered  by  the 
bond,  are  duly  authorized  by  law. 
2.  Same— Signal-Skuvice  Corps— Property  Officer— VoLUUTAnT  Bojtd. 

The  defendant  executed  a  bond  as  surety  for  H.  W.  H.,  a  lieutenant  in  the 
army,  given  by  the  latter  on  being  assigned  to  duty  as  property  and  dis- 
bursing officer  of  the  signal  service,  United  States  army.  Jlcla,  that  this  as- 
signment must  be  deemed  made  on  the  application  of  H.  W.  H.,  and  not  obli- 
gatory onhim  as  lieutenant  merely;  that  the  offlceof  disbursingand  property 
officer  of  the  signal  service  has  been  authorized  by  congress;  and  that  the 
bond  was  not  compulsory,  but  given  voluntarily,  to  obtain  the  assignment  to 
that  duty,  and  was  properly  required,  thougli  not  specially  authorized  by 
law,  and  was  binding. 

At  Law. 

Stephen  A.  W(tlk«r,  U.  S.  Atty.,  and  G.  E.P.  Hoioard,  Asst.  U.  8. 
Atty.,  for  the  United  States. 
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Oeo.  Bliaa,  for  defendant. 

Bbown,  3.  This  suit  is  brought  against  the  defendant  as  a  surety 
on  an  official  bond  for  f  12,000,  dated  Maroh,  1878,  and  given  by 
Henry  W.  Howgate,  as  a  property  and  disbursing  officer  of  the  signal 
service  in  the  United  States  army,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  that  office,  and  for  the  faithful  expenditure 
and  honest  accounting  for  all  public  moneys  and  public  property 
which  should  come  into  Howgate'a  hands  on  account  of  the  signal 
service.  It  was  admitted  that  the  condition  of  the  bond  was  not  ful- 
filled, and  that  Howgate  became  a  defaulter  to  an  amount  largely  in 
excess  of  the  penalty  of  the  bond. 

At  the  time  of  his  appointment  as  property  and  disbursing  officer, 
Howgate  was  first  lieutenant.  Twentieth  infantry,  of  the  United 
States  army,  and  had  been  for  some  years  attached  to  the  signal 
service  corps.  By  special  order  115,  July  25,  1876,  he  was  assigned 
to  duty  as  property  and  disbursing  officer  in  the  office  of  the  chief  sig- 
nal officer,  under  tlie  department  of  war.  The  bond  in  question  was 
subsequently  given,  under  the  requirements  of  that  department.  The 
only  defense  is  that  the  bond  was  not  given  voluntarily,  and  that  the 
office  is  not  one  created  or  authorized  by  statute.    Bev.  St.  1191,  1192. 

There  is  no  proof  how  Howgate  came  to  be  detached  from  ordinary 
duty  in  his  regiment,  and  assigned  to  the  signal  corps,  other  than 
the  naked  order  assigning  him  to  that  service.  The  signal  corps  is, 
however,  a  branch  of  the  army  service,  authorized  by  law,  and  under 
the  direction  of  the  department  of  war.  Long  prior  to  1874  the  sig- 
nal corps  had  been  organized,  and  had  property  and  disbursing  offi- 
cers, as  appears  from  special  order  246,  May  14,  1867,  issued  by 
the  secretary  of  war,  making  an  assignment  to  this  duty,  which  has 
been  put  in  evidence  under  the  stipulation  in  this  case.  By  the  army 
appropriation  act  of  June  16,  1874,  (18  St.  at  Large,  72,)  congress 
declared  that  the  "signal  service  shall  be  maintained,  as  now  organ- 
ized, under  the  authority  of  the  secretary  of  war."  As  this  act  has 
not  been  repealed,  it  furnishes  a  sufficient  recognition  and  authority 
for  the  appointment  of  property  and  disbursing  officers  in  the  signal 
service.  The  duties  of  this  office  were,  however,  distinct  from  the 
duties  of  a  first  lieutenant;  and  Howgate  was  not  bound,  as  a  lieu- 
.  tenant  in  the  army,  to  accept  the  appointment  to  the  office  of  prop- 
erty and  disbursing  officer  in  the  signal  corps,  and  to  give  the  bond 
for  the  faithful  discharge  of  his  duties  required  in  that  situation. 
The  words  "assigned  to  duty,"  in  the  order  above  referred  to,  must 
be  deemed,  therefore,  an  assignment  upon  his  own  application,  or 
upon  his  acquiescence ;  the  position  being  a  much  more  desirable  one 
than  that  of  his  ordinary  duty  as  first  lieutenant.  Failure  to  give  a 
bond  could  not  subject  him  to  discipline,  or  loss  of  rank,  in  the  army. 
The  bond  must  therefore  be  deemed  voluntarily  given  by  him  and  his 
sureties. 
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It  has  been  repeatedly  adjudged  by  the  sapreme  eonirt  that  bonds 
may  be  required  by  the  government  from  officers  appointed  to  places 
of  trast,  though  there  is  no  express  statutory  authority  to  take  saoh 
bonds;  and  that  they  will  be  valid  as  common-law  obligations.  U. 
S.  V.  Tingey,  5  Pet.  115 ;  U.  S.  v.  Bradley,  10  Pet.  860.  It  is  suffi- 
cient to  make  the  bond  a  valid  obligation  that  it  is  voluntarily  given, 
and  that  the  office,  and  the  duties  assigned  to  the  officer,  and  covered 
by  the  bond,  are  duly  authorized  by  law.  Such  is  the  present  case, 
and  judgment  should  therefore  be  given  for  the  plaintiff  lor  $12,000, 
and  interest. 


Umitbd  Statbs  v.  MoNkiiLT. 

(Diitriet  Oovrt,  N.  D.  Ohio.  W.  D.   Jannaiy  14, 1885.) 

L  Irtebral  RBYBNtm— CoiABcnoR  DnTRiCTB— Bet.  St.  §  S608. 

In  deflninc  collection  districU,  it  is  the  policy  of  the  goTermnent,  hi 

of  smsJ]  bodies  of  water,  not  to  diTide  the  jurisdiction,  Dy  locating  one  side 
of  the  water  in  one  district  and  the  other  side  in  another. 
%.  Bake — Dkcibionb  of  Bbcrbtast  of  Treabubt. 

The  acts  and  decisions  of  the  secretary  of  the  treasoiynpon  the  question  of 
boundaries  of  colleotion  districts  are  not  conclusive  upon  the  courts,  unless 
made  so  by  statute. 

The  Opinion  States  the  Facts. 
I  B.  8.  Shields,  Dist.  Atty.,  and  Homer  Ooodwin,  tot  the  United 

States. 
R.  Waite,  for  defendant. 

Wklkxb,  J.,  {charging  jwry,)  The  defendant  is  the  master  of  the 
Chief  Justice  Waite,  a  steamer  duly  licensed,  plying  between  the  port 
of  Toledo  and  the  port  of  Put-in  Bay,  and  the  islande  there  located, 
and  engaged  in  carrying  passengers  and  freight  from  Toledo  to  the 
islands  and  back  again. 

The  plaiutifi  alleges  that,  at  the  time  stated  in  the  petition,  the  de- 
fendant, as  such  master,  in  leaving  the  port  at  Toledo,  and  also  in 
leaving  the  port  of  Put-in  Bay,  did  not  comply  with  the  provisions  of 
the  statutes  of  the  United  States,  by  presenting  to  the  collector  of 
the  port  of  departure  duplicate  manifests  of  the  cargo  of  his  vessel, 
as  required  to  be  presented  before  a  departure  of  his  vessel  from  a 
port  in  one  collection  district  to  a  port  in  another  collection  district ; 
alleging  that  the  port  of  Toledo  is  in  the  collection  district  of  Miami, 
and  the  port  of  Put-in  Bay  is  in  the  collection  district  of  Sandusky, — 
whereby  he  became  liable  to  pay  certain  penalties,  for  the  recovery 
of  which  this  action  is  brought. 

The  defendant  denies  that  he  violated  the  provisions  of  the  statute 
in  that  respect.  He  also  denies  that  the  port  of  Put-in  Bay  is  lo- 
cated in  the  collection  district  of  Sandusky,  and  alleges  that  it  is  lo« 
v.28p.no.ll— 39 
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caied  in  the  distriot  of  Miami,  of  which  Toledo  is  the  port  of  entry, 
and  that  no  manifests  were  required  to  be  presented  on  leaving  either 
port.  The  defendant  admits  that  he  left  both  of  said  ports  as  stated 
in  the  petition,  without  presenting  manifests  of  the  cargo  of  bis  ves- 
sel. It  is  not  denied  that  Pot-in  Bay  and  Toledo  were  ports  with 
collector  or  deputy  collector  located  at  either  port. 

If,  therefore,  the  port  of  Fut-in  Bay  was  in  the  collection  district 
of  Sandnsky,  then  the  plaintiff  is  entitled  to  recover  the  amount  of 
the  penalties  claimed.  If  it  was  in  the  district  of  Miami,  then  the 
defendant  has  not  violated  the  statute,  and  is  entitled  to  your  verdict. 
The  question  of  fact  for  you  to  determine,  therefore,  is,  was  the  port 
of  Put-in  Bay  in  the  Sandusky  district,  at  the  times  stated  in  the  pe- 
tition ? 

The  collection  districts  of  the  United  States  are  fixed  and  defined 
by  acts  of  congress,  and  whether  Put-in  Bay  is  in  the  district  of  San- 
dusky, or  that  of  the  Miami,  must  be  determined  by  the  legislation 
of  congress  in  relation  thereto. 

In  1805,  in  relation  to  these  districts,  an  act  of  congress  was  passed 
which  provided  "that  all  the  shores,  rivers,  and  waters  of  Lake  Erie, 
within  the-  jurisdiction  of  the  United  States,  which  lie  between  the 
west  bank  of  Vermillion  river  and  the  north  cape  or  extremity  of 
Miami  Bay,  and  including  all  the  waters  of  the  Miami  river,  shall  be 
a  district  called  the  '  District  of  Miami ;' "  and  the  president  to  des- 
ignate the  port  of  entry,  and  two  ports  of  delivery. 

On  the  second  of  March,  1811,  another  act  of  eongress  was  passed, 
dividing  this  district  into  two;  and  it  provided  "that  all  that  part  of 
Miami  district  lying  east  of  the  western  cape  of  Sandnsky  bay  shall 
be  a  district  to  be  called  the  'District  of  Sandusky ;'  "  the  president  to 
designate  the  port  of  entry,  and  no  ports  of  delivery  provided  for. 
'  This  enactment  left  all  of.  the  district  created  in  1805,  not  em- 
braced in  the  new  one  of  Sandnsky,  in  the  district  of  Miami;  and 
these  districts  remained  as  so  created  until  December,  1873,  when 
congress  passed  another  act  defining  these  districts,  being  section 
2603  of  the  Revised  Statutes,  and  which  provided: 

"First.  The  district  of  Miami,  to  comprise' ali  the  waters  and  shores  of 
Liike  Erie  within  the  jurisdiction  of  the  United  States,  from  the  western  cape 
of  Sanduslcy  bay  to  tlie  western  bank  of  tlie  Miami  river,  in  which  Toledo 
shall  be  the  port  of  entry;  and  the  president  is  authorized  to  establish  two 
jK)rts  of  delivery  in  said  district.  Second.  Tlie  district  of  Sandusky  to  com- 
prise all  tlie  waters  and  shores  of  Lake  Erie,  within  the  jurisdiction  of  the 
United  States,  from  the  western  bank  of  the  Vermillion  river  to  the  western 
cape  of  Sandusky  bay,  in  which  Sandusky  shall  be  the  port  of  entry." 

This  last  act  of  congress  takes  the  place  of  the  acts  of  1805  and 
1811,  and  establishes  these  districts  as  they  were  at  the  times  stated 
in  the  petition,  and  when  this  suit  was  brought,  and  controls  the 
questions  made  in  this  case. 

In  both  these  districts  what  is  called  the  "western  cape  of  Ban- 
dusky  bay"  is  made  an  important  landmark  in  fixing  the  boundaries 
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of  each  district.  It  will  therefore  be  important  for  yon  to  determine, 
by  the  evidence,  where  was  the  "western  cape  of  Sandusky  bay,"  in 
1873,  when  this  act  was  passed. 

For  that  purpose  proof  has  been  allowed  to  go  to  yon,  by  witnesses, 
describing  the  different  points  of  land  at  the  head  of  the  bay,  as  well 
as  at  the  outlet ;  also  evidence  as  to  what  point  was  then  and  before 
known  and  recognized,  in  the  navigation  of  the  lakes  and  bay,  as  the 
western  cape  of  the  bay;  as  well  as  the  maps  and  charts  published 
by  the  treasury  department  of  the  government;  and  all  of  which  are 
entitled  to  your  consideration. 

The  government  claims  that  the  "cape"  was  located  at  the  west 
end  or  bead  of  the  bay,  and  the  defendant  claims  the  cape  intended 
in  the  statute  was  the  cape  at  the  north  side  of  the  outlet  of  the  bay, 
known  as  Marblehead. 

What  is  a  "cape?"  It  is  defined  in  the  dictionaries  to  be  a  point 
of  land  extending  into  a  lake ;  projecting  into  the  water ;  a  headland ; 
a  piece  of  land  jutting  into  the  lake  beyond  the  rest  of  the  coastline ; 
a  promontory. 

It  will  be  your  duty  to  settle,  first,  whether,  at  the  time  this  act 
was  passed,  there  was  a  cape  at  the  west  end  of  the  bay,  as  claimed 
by  the  government,  and  such  as  would  comply  with  these  definitions 
of  a  cape.  If  there  was,  and  it  was  the  western  one,  and  the  one  in- 
tended to  be  named  in  the  act,  then  that  would  fix  that  part  of  the 
description  of  the  boundary.  If  you  should  find  that  there  was  no ' 
such  cape  there,  then  ascertain  if  there  are  capes  of  the  bay  located 
at  the  outlet  of  the  bay,  as  claimed  by  the  defendant.  A  cape  or 
capes  located  on  either  side  of  the  outlet  of  the  bay,  and  forming  a 
boundary  for  the  bay,  would  be  capes  of  the  Sandusky  bay,  as  de- 
scribed in  the  act  of  congress.  Then  find  and  determine  which  of 
the  two  capes  at  the  outlet  was  the  western  cape,  and,  if  yon  find  the 
point  called  Marblehead  was  sucli  western  cape,  that  would  be  the 
starting  point  to  ascertain  the  boundary  of  the  district,  so  as  to  de- 
termine in  which  district  was  located  Put-in  Bay  port. 

In  all  cases  where  there  is  doubt  as  to  the  point  designated  as  a 
starting  point  for  a  boundary,  the  fair  and  reasonable  intent  and  pur- 
pose of  congress  may  and  should  be  considered,  and  should  be  deter- 
mined from  the  surrounding  circumstances,  and,  in  this  case,  as  af- 
'fecting  commerce  and  navigation  connected  therewith.  In  defining 
collection  districts  it  is  the  policy  of  the  government,  in  cases  of  small 
bodies  of  water,  such  as  rivers  and  narrow  bays,  not  to  divide  the 
jurisdiction  of  the  waters  thereof  by  locating  one  side  in  one  district 
and  the  other  side  in  another  district.  This  would  operate  as  a  great 
inconvenience  in  conducting  interoonrse  between  the  shores  of  such 
waters. 

If  you  find  that  the  cape  intended  and  described  was  the  one  called 
Marblehead,  then  the  waters  and  shores  of  Lake  Erie,  within  the 
jurisdiction  of  the  United  States,  from  tb^t  point  to  the  west  bank  of 
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the  Miami,  vould  be  in  the  Miami  district ;  and  the  port  of  Pat-in 
Bay  would  be  included  in  it,  lying  west  and  north  of  that  point,  and 
all  the  shores  and  waters  of  Lake  Erie  east  of  that  point,  inclnding 
all  of  Sandusky  bay  and  Sandusky,  river,  would  form  the  Sandusky 
district. 

If  you  find  the  cape  intended  by  congress  to  have  been  located  at 
the  west  end  of  the  bay,  then  the  question  will  arise  whether  all  the 
shores  and  waters  of  Lake  Erie,  lying  east  of  a  line  drawn  north 
from  that  point  to  the  north  jurisdiction  of  the  United  States,  or 
Canada  line,  would  be  included  in  the  Sandusky  district,  and,  if  so, 
then  the  port  of  Put-in  Bay  would  be  in  the  Sandusky  district. 

In  the  act  of  1811,  which  remained  in  force  until  1873,  and  under 
which  the  business  of  the  district  up  to  that  time  was  conducted  by 
the  government,  the  Sandusky  district  was  described  as  all  of  that 
part  of  Miami  district  lying  east  of  the  western  cape  of  Sandusky 
bay.  This  would  include  tbe  shores,  rivers,  and  waters  of  Lake 
Erie,  to  the  Canada  line,  lying  east  of  a  north  line  from  that  point, 
wherever  it  might  be.  But  the  statute  of  1873  very  materially 
changes  the  description  contained  in  the  act  of  1811,  and  provides 
"that  all  the  waters  and  shores  of  Lake  Erie,  from  the  western  cape 
of  Sandusky  bay  to  the  western  bank  of  the  Miami  river,  shall  be 
the  Miami  district. "  This,  then,  seems  to  adopt  shore  lines  from  one 
point  to  another,  and  means  continuous  shores  from  tbe  starting 
point  to  the  terminal  point;  and  does  not  adopt  a  line  north,  across 
the  peninsula,  to  the  waters  of  the  lake,  and  thence  to  the  Canada 
line,  as  the  western  boundary  of  the  Sandusky  district. 

And  if  you  determine  that  the  western  cape  intended  to  be  de- 
scribed in  the  act  of  congress  was  at  the  western  end  of  tbe  lake,  I 
direct  yon  that,  under  the  statute,  the  boundary  of  the  Miami  district 
would  be  from  such  point  along  the  northern  shore  of  the  bay  to 
Marblebead,  and  along  the  shores  to  the  western  bank  of  the  Miami, 
following  shore  lines,  and  which  would  include  the  Miami  river,  and 
both  of  its  shores;  and  that  such  a  line  would  give  tbe  Miami  dis- 
trict jurisdiction  on  the  north  side  of  the  bay,  and  all  the  waters  of 
Lake  Erie  north  of  Marblebead,  and  thns  divide  the  jurisdiction  of 
Sandusky  bay  with  the  Sandusky  district.  This  resalt  may  be  oon- 
sidered  by  you  in  determining  the  intent  and  purpose  of  congress  in 
the  act  of  1873,  providing  the  boundaries  of  these  districts. 

Evidence  has  been  allowed  to  go  to  you  showing  the  acts  and  de- 
cisions of  the  secretary  of  the  treasury  in  determining  and  reo(^nizing 
the  location  of  Put-in  Bay  as  in  the  Sandusky  district,  and  at  other 
points  of  Lake  Erie  north  of  the  west  end  of  the  bay.  It  is  claimed 
by  the  government  that  such  action  and  decisions  of  tbe  secretary 
are  final  and  binding  on  the  defendant,  which  should  be  enforced  by 
the  court.  Up  to  the  act  of  1873  these  acts  were,  in  my  judgment, 
in  accordance  with  the  statutes.  This  action  and  these  deoisions, 
since  the  act  of  1873,  of  the  secretary  of  the  tieastiry,  representing, 
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as  he  does,  a  part  of  the  execntive  department  of  the  government, 
are  worthy  of  great  respect,  and  entitled  to  great  weight  in  the  con- 
struction of  the  statute.  To  his  subordinates  they  are  final,  but  to 
others  they  are  not  final.  To  the  judicial  department,  and  in  con- 
troversies involving  construction  of  statutes,  they  are  only  persuasive, 
and  not  conclusive,  unless  made  so  by  statute.  In  giving  impor-< 
tance  to  these  decisions  and  acts,  it  is  important  to  consider  all  the 
acts  and  decisions  of  the  different  secretaries,  in  the  written  decis- 
ions, as  well  as  the  charts  that  are  in  evidence  before  you,  in  relation 
to  the  boundaries  of  these  districts. 

If  yon  find  from  the  evidence,  and  nnder  these  instructions,  that' 
the  port  of  Pat-in  Bay  was  at  the  times  named  in  the  petition  in  the 
Sandusky  district,  then  you  will  find  for  the  plaintiff,  and  the  meas- 
ure of  its  recovery  would  be  the  penalties  named  in  the  petition,  put 
into  one  amount.  If  you  find  that  the  port  named  was  in  the  Miami 
district,  as  claimed  by  the  defendant,  then  your  verdict  will  be  for 
the  defendant. 

The  jury  being  recalled,  after  deliberating  some  time  without  agree- 
ment, was  instructed  as  follows : 

It  will  make  no  difference  in  the  location  of  the  port  of  Put-in 
Bay  whether  you  decide  the  western  cape  was  at  west  end  of  the  bay 
or  at  Marblehead,  for,  under  my  instructions  heretofore  given,  if  at 
west  end  of  bay,  then  the  shore  must  be  followed  to  Marblehead,  and 
aronnd  it,  to  the  point  named  in  the  Miami  river;  and  that  would 
pnt  the  waters  north  of  Marbfehead,  and  west  of  such  line,  to  the 
Canada  line,  in  the  Miami  district,  the  same  as  if  it  started  at  Mar- 
blehead, and  woald  include  Put-in  Bay  in  the  Miami  district. 

Verdict  for  the  defendant. 


Habpeb  and  others  v.  Shoppkll. 

(Oireua  Ccwrt,  8.  D.  New  Tork.    September  8, 1886.) 

CoFXBiaHT— CoFTiuoHT  Ts  BooKS  PsoTXCTs  CuT8  Ain)  Ekosayihgs  THBRBnr. 
One  who  makes  a  plate  from  which  a  copy  of  a  picture  forming  an  impor- 
tant, substantial,  and  material  part  of  an  illustrated  newspaper  that  is  copy- 
righted can  be  produced,  and  sells  it  to  the  proprietors  of  a  rival  illustrated 
newspaper,  with  the  knowledge  that  it  will  be  published  in  that  paper,,  is  a 
Joint  tort-feasor  with  such  publishers,  and  is  guilty  of  infringement  of  the 
copyright.    See  Harper  v.  SAoppell,  26  Fed.  Rep.  519. 

Motion  for  New  Trial.     8.  C.  26  Fed.  Rep.  519. 
A.  T.  Gurlitz  for  plaintiffs. 

B^ore  publication,  anautiior,  etc.,  has,  at  common  law,  an  absolute  legal 
title  to  bis  writings  and  discoveries,  and  may  prevent  ttie  multiplication  or 
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publication  of  his  works,  and  any  interference  therewith  or  use  thereof,  di- 
rectly or  Indirectly.  PrUiae  Albert  v.  Strange,  2  De  Gex  &  S.  652,  693; 
Turner  v.  Sobinson,  10  Ir.  Ch.  142, 510;  Millar  v.  Taylor,  4  Burr.  2303.  By 
the  reversal  of  the  latter  case  in  the  house  of  lords,  and  the  subsequent  de- 
cisions based  thereon,  it  is  now  settled  that  the  riglits  to  restrain  the  use, 
multiplication,  and  publication  of  the  author's  works  are  all  lost  by  his  pub- 
lication of  the  same,  except  such  rights  as  are  secured  to  him  by  statute. 
Donaldsons  v.  Becket,  4  Burr.  2408;  Wheaton  v.  Peters,  8  Pet .  591.  The  leg- 
islation in  the  United  States  upon  the  subject  is  to  be  found  in  Coust.  art.  1, 
8§  8. 10;  Kev.  St.  §§  4952, 4964, 4965.  There  may  be  an  innocent  use  of  por- 
tions of  books,  but  such  use  must  be  consistent  with  the  entirety  of  owner- 
ship which  the  author  has  in  his  copyright.  Xeed  t.  Holliday,  19  Fed.  Bep. 
327.  It  has  been  decided  that  the  act  of-  making  copies  for  gratuitous  distri- 
bution is  a  violation  of  the  copyright.    Novello  v .  Sudlow,  12  C.  B.  177. 

The  cases  in  whicli  engravings,  etc.,  have  been  held  to  be  protected  as  parts 
of  the  books  in  which  they  were  printed,  are  collected.  It  is  proper  to  say 
that  they  are  all  English  cases,  but  in  this  respect  the  statutes  of  the  United 
States  follow  the  English  statutes,  and  the  cases  are  therefore  of  great 
weight. 

In  Roworth  v.  Wilkes,  (1807,)  1  Camp.  94,  the  prints  in  a  work  on  fencing 
were  protected.  In  this  case  a  number  of  the  prints  were  copied.  In  WUkins 
T.  Aikin,  (1810,)  17  Yes.  422,  the  plaintiff's  work  had  72  plates  and  13  vig- 
nettes, and,  the  defendant's  having  only  7  plates,  the  defendant's  work  was 
claimed  to  be  a  lawful  abridgment,  and  contained  much  original  work,  but 
the  injunction  was  sustained  by  Lord  Eldon.  In  Barfleld  v.  Nicholson,  2 
Sim.  &  S.  1,  (1824,)  there  was  an  injunction  restraining  the  defendant  from 
designing  any  of  the  plates  of  the  plaintiff's  book.  See  page  10.  In  Bo;/ue 
v.  Houlston,  5  De  Gex  &  S.  267,  (1852,)  it  was  also  held  that  the  copyright  in 
a  book  extends  to  tlie  illustrations  as  well  as  to  the  letterpress.  In  Brad- 
bury V.  Hotten,  L.  R.  8  Exch.  1,  (1872,)  tlie  publishers  of  Punch  were  pro- 
tected from  an  invasion  of  their  copyright  in  engravings  published  in  that 
periodica],  by  taking  from  nine  difiEerent  nfurabers  of  the  same  tv}o  cuts  wholly, 
and  seven  partly.  In  Oraae  v.  Newman,  L.  B.  19  Eq.  623.  (1874,)  a  book, 
being  a  business  catiilogue,  consisting  of  designs  for  tombstones,  was  pro- 
tected, and  the  defendant,  who  had  copied  a  large  number  of  the  designs,  was 
perpetually  enjoined,  although  the  catalogue.was  used  for  advertising  pur- 
poses. In  Maple  v.  Junior  Army  <fe  Navy  Stores,  47  Law  T.  (N.  S.)  589, 
(1882.)  it  was  held,  overruling  Cobbett  v.  Woodward,  27  Law  T.  (N.  S.)  260. 
that  pictures  or  prints  in  a  book,  (in  this  case  also  an  illustrated  catalogue,) 
containing  also  letterpress  of  no  literary  merit,  are,  on  registration  of  the 
book,  entitled  to  protection  from  copyists,  although  such  pictures  or  prints 
have  not  been  registered  under  the  engraving  acts.  Jesskl,  M.  R.,  says  in 
this  case,  speaking  of  the  Enjjlish  statute  of  copyright  for  books:  "Engrav- 
ings are  not  mentioned,  and  engravings  published  singly  have  to  be  specially 
protected ;  but  there  is  nothing  to  exclude  them  wlien  they  form  part  of  the 
book."  And  then  he  quotes  with  approval  from  the  decision  in  Bogue  v. 
Eonlston:  "It  appears  to  me  that  a  book  must  include  every  part  of  the 
book;  it  must  include  every  print,  design,  or  engraving  which  forms  part  of 
the  book,  as  well  as  the  letterpress  therein,  which  is  another  part  of  it."  In 
Maffarlane  v.  Oah  Foundry  Co.,  20  Scot.  Law  Kep.  625,  (1883,) the  copying, 
of  some  of  the  illustrations  from  plaintilT's  trade  catalogue  was  held  to  be  an 
Infringement  of  the  copyright  in  the  catalogue.  In  this  case  a  large  number 
of  the  cuts  had  been  reproduced.  From  the  latter  cases  it  appears  that  cuts 
of  apparently  little  artistic  merit  could  not  legally  be  reproduced  for  adver- 
tising purposes. 

J.  W.  Hawes,  for  defendant. 
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WaliiAOe,  J.  Upon  the  eonoeded  faets  appearing  in  the  stfpolatida 
filed  for  the  purposes  of  the  trial,  the  defendant  has  made  an  eleo* 
trotype  copy  of  "an  important,  sabstantial,  and  material  part"  of  the 
plaintiffs'  copyrighted  illastrated  newspaper,  and  sold  the  plate  to  the 
proprietor  of  another  illustrated  newspaper  published  in  the  same 
city  where  the  plaintififs'  newspaper  is  published,  the  defendant  know- 
ing at  the  time  of  selling  the  plate  that  it  would  be  used  by  the  pur- 
chaser for  printing  and  publishing  in  such  newspaper  the  matter 
copied  by  defendant.  Under  such  circumstances  the  defendant  is  in  no 
better  position  than,  he  would  be  if  he  had  himself  printed  and  pub- 
lished the  copyrighted  matter  in  the  purchaser's  newspaper,  because, 
as  was  stated  in  Harper  v.  Shoppell,  26  Fed.  Bep.  519,  521,  he  is  to 
be  regarded  as  having  sanctioned  the  appropriation  of  the  plaintiffs' 
copyrighted  matter,  and  occupies  the  position  of  a  party  acting  in 
concert  with  the  purchaser  who  printed  and  published  it,  and  is  re- 
sponsible with  him  as  a  joint  tort-feasor.  Wallace  v.  Holmes,  9 
Blatchf.  66;  De  Kuyper  v.  Wittcman,  23  Fed.  Bep.  871;  Travtra  v. 
Beyer,  26  Fed,  Kep.  450. 

Judgment  is  ordered  for  plaintiff. 


Bbooks  v.  MiiiUtB.* 

{CireuU  Court,  W.  D.  MiaMgan.    1886.) 

1.  Patents  fob  Ikvkstions— Remedt  for  Infringement. 

A  patentee  in  resorting  to  his  remedy  for  infringement,  whether  in  a  court 
of  law  or  equity,  is  bound  by  the  same  principles  affecting  the  jurisdiction  of 
the  two  tribunals  as  prevail  in  other  branches  of  law.  If  the  remedy  at  law 
is  ample,  he  is  bound  to  pursue  it;  otherwise  he  may  resort  to  a  court  of 
equity. 

i.  Same— iNjrracTiON— Damages. 

In  case  of  an  infringement  then  continuing,  a  patentee  is  not  restricted  to 
the  remedy  at  law,  but  ma,y  apply  for  an  injunction,  and,  upon  his  bill,  obtain 
an  award  of  damages  for  past  infringements. 

3.  Samf.— Equitable  Relief— MtTi.npLicrrT  of  Suits. 

A  court  of  equity  interferes,  by  injunction,  to  restrain  threatened  or  con- 
tinuing infringement  of  a  patent,  for  the  purpose  of  preventing  a  multiplicity 
of  suits;  and,  having  jurisdiction  of  the  case  for  that  purpose,  awards  dam- 
ages already  incurred,  and  thus  affords  a  complete  remedy. 

4.  Samb— Adequate  Remedy  at  Law. 

But  if  a  case  of  infringement  of  patent  is  not  one  appropriate  for  an  injunc- 
tion, but  is  for  damiii^es  only,  as.  lx)r  example,  when  tne  bill  is  filed  after  the 
expiration  of  the  patent,  the  remedy  is  at  law  only. 

6.  Same— Expiration  of  Patent  Pkndino  Suit. 

The  mere  fact  that  the  patent  expires  pending  the  suit  will  not  oust  the 
jurisdiction  of  a  court  of  equity,  if,  at  the  time  of  the  filing  of  the  bill,  an  in- 
junction was  prayed,  and  the  right  to  it  existed. 

■Edited  by  Charles  C.  Liiithicum,  Esq.,  of  the  Chicago  bar. 
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ft.  Sams — Et^TrrrABLB  Relief. 

But  the  sabstantial  hold  which  a  court  of  equity  has  in  a  suit  for  infringe- 
ment of  patent  being  for  the  purpose  of  awarding  an  injunction,  it  will  not 
entertain  the  case  at  all  if  the  expectation  of  affording  that  remedy  is  mani- 
festly illusory. 

In  Equity. 

Shaw  &  Bolster,  for  complainant. 

Edward  Taggart,  for  defendant. 

Sbvbbems,  J.  This  case  is  that  of  a  bill  in  equity  filed  by  the  com- 
plainant, who  alleges  that  he  is  the  patentee  of  an  invention  for  con- 
structing machines  for  the  manufacture  of  excelsior,  a  material  em- 
ployed in  the  making  of  mattresses.  He  asserts  that  the  defendant 
is  infringing  his  patent  by  using  a  machine  substantially  like  his,  and 
for  tbe  same  purpose,  at  Benton  Harbor,  and  be  prays  for  damages 
and  for  an  injunction.  No  provisional  injunction  was,  however,  ap- 
plied for.  The  patent  has  expired  pending  the  suit,  but  not  until  a 
year  or  more  after  tbe  bill  was  filed.  The  case  came  on  to  be  heard 
at  a  former  term  of  this  court,  before  the  late  Judge  Baxteb,  who,  on 
the  opening  statement  by  the  solicitor  for  the  complainant,  inquired 
in  what  way  the  complainant  derived  income  from  his  invention,  and 
was  informed  that  it  was  by  the  sale  of  licenses  and  collecting  royal- 
ties, whereupon  the  bill  was  dismissed;  the  court  holding  that  tbe 
complainant  had  an  ample  remedy  at  law;  that  it  was  to  his  interest 
that  parties  should  manufacture  and  use  his  machines,  giving  him 
the  right  to  a  royalty  therefor,  and  hence  there  was  no  ground  for 
an  injunction ;  and  that  it  followed  that  the  judgment  of  a  court  of 
law  for  his  damages  was  all  the  complainant  could  ask.  Subse- 
quently a  motion  for  a  rehearing  was  made  before  Mr.  Justice  Mat- 
I'HKWs,  who  was  then  presiding  in  this  court,  and,  on  the  stenog- 
rapher's notes  of  what  took  place  at  the  hearing  being  read,  and 
counsel  for  defendant  admitting  that  the  substance  of  the  case  was  as 
above  stated,  a  rehearing  was  granted.  Counsel  are  not  agreed  upon 
what  ground  the  court  proceeded  in  granting  the  rehearing,  but  it  is 
not  difficult  to  extract  the  reason  of  Mr.  Justice  Matthews'  action 
from  the  circumstances.  There  is  no  room  for  doubt  that  the  defend- 
ant's machine  was  an  infringement  of  the  patent,  and  the  only  ques- 
tion of  importance  in  the  case  is  the  one  on  which  the  court  rnled  at 
the  former  hearing  and  on  the  motion  for  rehearing. 

On  this  rehearing  the  doctrine  held  by  Judge  Baxteb  has  been 
strongly  contended  for  as  sound  and  controlling,  and  the  argument 
was  well  and  plausibly  made.  A  decision  of  my  respected  predeces- 
sor directly  in  point  has  been  cited,  (Smith  v.  Sands,  24  Fed.  Bep. 
470,)  and  there  are  two  circuit  oases,  decided  by  Judge  Gbieb  a  num- 
ber of  years  ago,  of  the  same  import,  (Sanders  v.  Logan,  2'  Fish.  Pat. 
Cas.  167 ;  Livingston  v.  Jones,  3  Wall.  Jr.  343.) 

I  have  felt  much  embarrassed  at  what  seems  to  be  the  plain  con- 
flict between  /Judge  Withey's  considered  judgment  in  the  case  of 
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Smiih  T.  Sands,  ubi  aupra,  and  tbe  manifest  reason  adopted  by  Judge 
Matthbws  in  the  present  case.  But  it  is  to  be  observed  of  the  former 
that  it  was  decided  subseqnently  to  Judge  Baxteb's  ruling  on  the 
former  bearing  of  this  case,  and  it  is  likely  that  such  raling  may  have 
contributed  largely  to  the  decision  at  which  Judge  Withby  arrived. 
That  decision  is  opposed  to  the  holding  of  Judge  Sawtkb  in  the  case 
pf  Bragg  v.  City  of  Stockton,  27  Fed.  Bep.  509,  who  cited  the  case, 
but  decided  the  other  way.  Under  these  circumstances,  I  feel  it  to  be 
my  duty  to  follow  the  indications  of  the  order  granting  the  rehearing. 
I  do  not  find  that  the  two  oases  decided  by  Judge  Grieb  have  been 
of  late  years  adhered  to,  or  have  been  cited  as  supporting  this  doc- 
trine in  the  text-books  on  patent  law.  The  law  on  kindred  topics  has 
been  much  discussed  in  the  supreme  court  recently,  especially  in  the 
two  cases  of  Root  v.  Railway  Co.,  105  U.  S.  189,  and  Birdtell  v.  Shaliol, 
112  U.  S.  485,  S.  G.  5  Sup.  Ct.  Bep.  244.  From  what  has  been  settled 
in  these  and  earlier  cases  it  is  clear  that  the  following  principles, 
leading  to  the  decision  of  tbe  present  case,  may  be  deduced : 

(1)  The  patentee,  in  resorting  to  his  remedy,  whether  in  a  court  of 
law  or  equity,  is  bound  by  the  same  principles  affecting  the  jurisdic- 
tion of  the  two  tribunals  as  prevail  in  other  branches  of  law.  If  the 
remedy  at  law  is  ample,  he  is  bound  to  pursue  it;  otherwise  he  may 
resort  to  a  court  of  equity. 

(2)  In  case  of  an  infringement  then  continuing  by  the  unauthor- 
ized use  of  a  machine  which  embodies  his  invention,  the  patentee  is 
not  restricted  to  the  remedy  at  law,  but  may  apply  for  an  injunction, 
and,  upon  his  bill,  obtain  an  award  for  damages  for  past  infringe- 
ment. Tbe  reason  for  this  is  that  a  judgment  at  law  for  damages 
would  at  most  come  down  to  the  trial,  and  the  continued  infringe- 
ment would  lay  the  ground  for  a  second  suit,  and  so  on.  See  the 
opinion  of  Vice-chancellor  Wood  in  Penn  v.  Bibby,  8  Eq.  Gas.  308, 
cited  approvingly  in  112  U.  S.  488,  and  5  Sup.  Gt.  Bep.  246;  es- 
pecially tbe  latter  portion  of  his  opinion  there  quoted.  There  would 
be  no  way  of  stopping  his  continued  violation  of  the  plaintiff's  right, 
and,  on  the  principle  of  the  court  of  equity  of  interfering  for  the  pur- 
pose of  preventing  a  multiplicity  of  suits,  the  patentee  is  entitled  to 
resort,  to  that  court  for  an  injunction.  Tho  court,  having  jurisdiction 
of  the  case  for  that  purpose,  awards  damages  already  incurred,  and 
thus  affords  a  complete  remedy. 

(3)  If  tbe  case  is  not  one  appropriate  for  an  injunction,  but  is  for 
damages  only, — as,  for  example,  when  the  bill  is  filed  after  the  expira- 
tion of  the  patent, — the  remedy  is  at  law  only. 

(4)  Where,  as  in  the  present  case,  there  is,  at  the  time  of  filing 
the  bill,  a  right  to  an  injunction,  and  one  is  prayed  for,  but  no  pre- 
liminary injunction  is  sued  out,  the  fact  that  the  right  to  a  per- 
manent injunction  is  lost  pending  the  suit,  as  by  tbe  expiration  of 
the  patent,  will  not  oust  the  court  of  jurisdiction.  Its  control  of  the 
case,  having  once  attached,  will  continue  notwithstanding  such  su- 
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pervening  event.  Of  coarse,  if  the  bill  is  filed  bo  nearly  before  the 
expiration  of  the  patent  that,  aooording  to  the  usual  practice  of  the 
court,  no  injunction  could  be  obtained  in  time  to  be  of  any  service,  it 
is  obvious  that  the  bill  should  not  be  sustained.  The  substantial 
hold  which  the  court  has  being  for  the  purpose  of  awarding  an  in- 
janctioo,  it  will  not  entertain  the  case  at  all  if  the  expectation  of 
affording  that  remedy  is  manifestly  illusory.  But  if,  at  the  com- 
mencement of  suit,  the  facts  exist,  and  there  is  time  to  afford  tbe 
remedy  while  it  may  yet  beeflScient,  it  would  be  contrary  to  the  gen- 
eral principles  of  the  court  to  dismiss  the  bill,  because,  on  account  of 
the  delays  of  litigation,  it  had  lost  the  power  to  grant  that  relief,  pro- 
vided other  subjects  of  legal  inquiry  remained  in  the  case. 

It  is  a  necessary  consequence  of  .  these  doctrines  that  the  com- 
plainant is  entitled  to  a  decree  and  an  order  of  reference  to  ascertain 
the  damages. 


Steau-Gacos  &  Lantern  Co.  v.  Ham  Makcf'o  Co.* 
(.Circuit  Court,  N.  D.  New  York.    September  16, 1886.) 

1.  Patrnts  fob  IimENTiONs— CoN8TBtjc»roH  OF  Claim. 

The  second  claim  of  letters  patent  No.  244,944,  of  July  26,  1881,  to  Joseph 
B.  Stetson,  for  an  improvement  in  lanterns,  being  for  "the  tubular  frame.  D, 
D ',  and  the  globe,  6,  in  combination  with  the  plates,  C.  p,  the  connectinj; 
rods,  F,  and  the  guides,  H,  whereby  said  globe  is  raised  by  a  suitable  lever, 
and  guided  or  steadied  laterally  in  its  movements,  for  the  purpose  set  forth," 
construed,  and  held,  that  said  claim  is  not  limited  to  the  precise  apparatus 
mentioned  in  the  fourth  claim  of  the  patent,  nor  to  any  particular  mecnanism 
for  raising  and  lowering  the  globe. 

8.  Same— Rules  of  Consthuction. 

A  patent  is  to  be  construed  according  to  its  true  intent  and  meaning,  so  as 
to  give  the  inventor  the  benefit  of  what  he  has  actually  invented,  even  though 
his  claims  be  carelessly  or  inartiflcially  drawn. 

8.  Same— Equitable  Estoppel. 

A  company  defendant  whose  president  and  trustees,  with  one  exception, 
had  recently  occupied  positions  of  trust  and  confidence  under  complainant, 
and  had  continually  recognized  and  asserted  the  validity  of  a  patent,  is  not  in 

gosition,  when  sued  for  infringement,  to  demand  that  the  rules  of  equity  shall 
6  strained  in  its  behalf. 

Motion  for  a  Preliminary  Injunction. 

Edwin  8.  Jenney,  {Louis  Marshall,  with  him,)  for  complainant. 

George  B.  Selden,  for  defendant. 

Coze,  J.  The  bill  alleges  the  infringement  of  two  patents  owned 
by  the  complainant.  The  questions  arising  upon  the  patent  granted 
to  John  H.  Irwin,  February  1,  1870,  No.  99,442,  were  disposed  of 
at  the  close  of  the  argument.  The  patent  granted  to  Joseph  B.  Stet- 
eon,  for  an  improvement  in  lanterns,  July  26,  1881,  No.  244,944, 
alone  remains  to  be  considered.     The  invention  relates  to  devices 
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for  detaching,  raising,  snpporting,  and  lowering  the  glass  globe  of  a 
tnbalar  lantern,  in  order  that  the  globe  may  be  cleaned  and  the  lamp 
filled,  trimmed,  lighted,  or  extinguished.  It  was  stated  on  the  argu* 
meat  that  the  validity  of  the  patent  in  question  must  shortly  be  passed 
upon  in  an  action  pending  in  the  district  of  Maasachusetts,  which  has 
been  finally  submitted,  and  is  now  awaiting  the  action  of  the  jndge. 
In  these  circumstances,  it  is  thought  to  be  for  the  advantage  of  both 
parties  that  they  should  have  the  benefit  of  a  decision  made  upon 
final  hearing,  based  upon  evidence  which  has  been  carefully  scruti- 
nized, and  upon  the  testimony  of  witnesses  who  have  been  examined 
and  cross-examined.  A  record  so  made  up  is,  necessarily,  far  mord 
satisfactory  than  the  ex  parte  proof  presented  upon  a  motion  of  this 
character,  supplemented  though  it  be  by  the  opinions  of  those  ancil- 
lary counselors  called  experts,  whose  arguments  upon  the  law  and 
the  facts  terminate  in  a  jurat,  and  are  frequently  referred  to  as  affi- 
davits. 

Upon  the  question  of  infringement,  it  is  quite  clear  that  the  de- 
fendant's  lanterns  have  the  tubular  frame  and  the  globe,  in  combina- 
tion with  the  concave  annular  top  plate,  the  perforated  bottom  plate, 
the  connecting  rods,  and  the  guides,  of  the  patented  structure.  They 
must  therefore  be  held  to  infringe  the  second  claim  of  the  patent, 
which  is  as  follows : 

"The  tubular  frame,  D,  D',  and  the  globe,  G,  in  combination  with  the 
plates,  C,  p,  the  connecting  rods,  F,  and  the  guides,  H,  whereby  said  globe 
is  raised  by  a  suitttble  lever,  and  guided  or  steadied  laterally  in  its  move- 
ments, for  the  purpose  set  forth." 

,  Even  though  the  "suitable  lever"  be  construed  as  a  necessary  ele- 
ment of  the  combination,  the  defendant's  thumb-piece  may,  by  a  lib- 
oral  construction  of  the  claim,  very  properly  be  regarded  as  a  fair 
equivalent  therefor. 

It  is  by  no  means  necessary  to  construe  this  claim  as  covering  the 
exact  form  of  lever  shown  by  the  drawings  or  the  precise  apparatus 
described  in  the  fourth  claim  of  the  patent,  with  the  shoulder,  thumb- 
piece,  and  loop  there  mentioned.  Jordan  v.  Moore,  L.  R.  1  C.  P.' 
624;  Hamilton  v.  Ives,  6  Fish.  Pat.  Gas.  244;  Machine  Co.  v.  Mur- 
ph\i,  97  U.  8.  120. 

It  is  apparent;  both  from  the  claim  and  the  description,  that  the 
inventor  did  not  intend  to  limit  himself  to  any  particular  mechanism 
for  raising  and  lowering  the  globe.  Not  only  does  he  say  so  in  express 
terms,  but,  had  he  omitted  the  statement,  the  claim  would  fairly 
mean  this,  unless  subjected  to  a  most  narrow  and  illiberal  construc- 
tion. To  construe  the  claim  as  demanded  by  the  defendant,  would 
be  to  ignore  the  salutary  rule  which,  discarding  subtleties  and  tech- 
nicalities, interprets  a  patent  according  to  its  true  intent  and  mean- 
ing, so  as  to  give  the  inventor  the  benefit  of  what  he  has  actually 
invented,  even  though  his  claims  be  carelessly  or  inartincially  drawn. 
What  the  patentee  evidently  meant  was  that  the  combination  de* 
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scribed  in  the  claim  was  to  be  raised  and  lower  by  any  suitable 
lever  or  device.  Something  of  this  kind  was  a  necessary  part  of,  or 
adjunct  to,  the  combination,  but  no  stress  was  intended  to  be  laid  upon 
a  specific  manner  of  accomplishing  this  result.  The  globe  needed  to 
be  raised  and  lowered,  and  be  intended  to  claim,  in  connection  with 
his  combination,  any  suitable  means  by  which  this  could  be  done. 
Thus  construed,  there  can  be  no  doubt  as  to  the  infringement  of  the 
claim.  No  one  can  place  the  two  lanterns  side  by  side  without  being 
convinced  of  the  attempt  at  evasion. 

The  wire  attached  to  the  elongated  sleeve  of  the  top  plate  of  de- 
fendant's lantern,  (No.  2,)  so  bent  as  to  form  a  lateral  thumb-piece, 
performs  substantially  the  same  functions  as  the  so-called  "lever"  of 
the  claim.  Both  operate  to  raise  or  lower  the  globe  by  continued 
upward  or  downward  pressure  of  the  thumb,  and,  even  upon  the  de- 
fendant's theory  of  interpretation,  may  fairly  be  regarded  as  equiva- 
lents. The  similarity  can  be  more  clearly  seen  by  supposing  that  the 
loop,  M,  of  the  patent,  instead  of  being  fastened  to  the  central  tube, 
had  been  firmly  attached  to  the  lever  near  its  stationary  end,  and 
had  then  extended  around  the  tube,  so  as  to  engage  it  tightly  when 
moved  up  and  down  and  hold  the  globe  in  an  elevated  position  by 
the  friction  of  the  parts.  There  can  hardly  be  any  difference  in  prin- 
ciple between  such  a  construction  and  that  shown  in  the  infringing 
lanterns,  and  referred  to  in  the  claim.  That  defendant's  spring  per- 
forms substantially  the  same  office  as  complainant's  lever  in  holding 
down  the  globe  seems  to  be  admitted  in  the  brief  submitted  by  one  of 
the  defendant's  experts,  in  which  be  says:  "The  use  of  Colony's 
spring  in  the  Ham  lanterns  renders  unnecessary  any  such  device  as 
the  Stetson  'spring  lever,'  by  which  the  globe  is  held  down  on  the 
burner  in  the  patent  in  question."  In  short,  the  defendant,  by  means 
of  its  spring,  thumb-piece,  and  sleeve,  does  precisely  what  complain- 
ant does  by  its  "spring  lever." 

The  fact  that  the  defendant's  president  was,  a  few  months  ago,  the 
president  of  the  complainant;  that,  with  one  exception,  the  trustees 
of  the  defendant  but  recently  occupied  positions  of  oonfidence  and 
trust  under  the  complainant,  and  continually  recognized  and  asserted 
the  validity  of  the  Stetson  patent;  together  with  the  fact  that  they 
have  failed  to  respect  the  restraining  order  pending  this  motion, — 
predisposes  the  court  to  hold  the  defendant  to  a  stricter  accountability 
than  an  ordinary  infringer.  The  defendant  is  not  in  a  position  to 
demand  that  the  rules  of  equity  shall  be  strained  in  its  behalf.  The 
restraining  order  should  therefore  remain  in  force  until  the  determi- 
nation of  the  action  referred  to.  Should  the  decision  be  adverse  to 
the  validity  of  the  patent,  the  defendant  may  move  to  vacate  the  order. 
Should  the  patent  be  sustained,  the  plaintiff  may  move  to  substitute 
«  formal  injunction. 

The  bond  heretofore  required  of  the  complainant  should,  within  five 
days,  be  increased  to  $25,000. 
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Hakmbbsohlao  Mancf'o  Co.  r.  Judd.* 
(Oircua  Court,  D.  MutaehiueOi.    AaguBt  90, 1886.) 

Patkntb  fob  Ihybhtions  —  HAK1CEB8CRI.AO  Reisbub  No.  8,460 — Improvb- 
MKNT  IN  WAxma  Paper. 

Notwithgtanding  the  decisions  sastaining  the  fifth  claim  of  the  Hammer- 
Bchlag  reissue  8,'MO,  for  improrement  in  waxing  paper,  (Sammertehkig  y. 
Seamoni,  7  Fed.  Rep.  584;  Hnmmertchlagy.OarrM,  9  Fed.  Rep.  43;  Hammer- 
tcMag  Manvf'g  Oo.  v.  Wood,  18  Fed.  Rep.  175;)  a  preliminary  injunction  re- 
fused, the  court  having  doubts  on  the  question  of  infringement. 

Sake— Pbiob  Adjitdications— Infbinokmbnt. 

Although  due  weight  is  given  to  prior  adjudications  upon  a  patent,  the 
question  of  infringement  is  still  to  be  determined  in  each  particular  case  as 
it  arises. 

Sake— CoBSTBTTCTiOH  of  HammerschiiAO  Patent— Infrinobment  of  Pro- 


The  process  described  by  Hammerschlag  consists  of  several  steps:  Spread- 
ing the  wax  upon  the  surface;  heating  the  paper  from  the  opposite  side,  to 
spread  and  fuse  the  wax  into  the  fabric  of  the  paper;  removing  the  surplus 
wax;  and  remelting  and  polishing  the  wax  upon  the  paper.  It  not  being 
shown  that  defendant's  machine  removed  any  of  the  surplus  wax,  or  remelted 
and  polished  the  wax  upon  the  surface  of  the  paper,  infringement  is  not  clear, 
and  an  injunction  denied.  . 

In  Equity. 

Roscoe  Conkling  and  Louis  W.  Frott,  for  complainant. 

Causten  Browne,  for  defendant. 

Colt,  J.  Without  questioning  the  soundness  of  the  decisions  in 
several  circuits,  including  this,  in  favor  of  the  fifth  claim  of  the 
Hammerschlag  patent,  I  cannot  see  my  way  clear,  upon  the  papers 
before  me,  to  grant  a  preliminary  injunction  in  this  case.  Giving 
due  weight  to  all  prior  adjudications,  and  recognizing  their  scope, 
the  question  of  infringement  is  still  to  be  determined  in  each  particu> 
lar  case  as  it  arises.  Bearing  in  mind  that  the  fifth  claim  of  the 
patent  is  for  a  process,  and  giving  it  the  broad  construction  adopted 
by  Mr.  Justice  Blatchford  and  Judge  Lowell,  I  am  still  not  free 
from  doubt  on  the  question  of  infringement.  The  process  described 
by  Hammerschlag  consists  of  several  steps :  Spreading  the  wax  upon 
the  surface ;  heating  the  paper  from  the  opposite  side,  to  spread  and 
fuse  the  wax  into  the  fabric  of  the  paper;  removing  the  surplus  wax; 
and  remelting  and  polishing  the  was  upon  the  paper.  The  machine 
is  thus  described  by  Judge  Lowell: 

"The  wax  is  spread  upon  tlie  paper  by  means  of  a  heated  cylinder,  which 
revolves  in  a  bath  of  melted  paraffine;  it  then  passes  over  a  heated  roller, 
which  diffuses  it  equally;  then  over  a  scraper,  which  removes  the  surplus 
wax;  and  then  over  a  polishing  roller,  and  is  wound  upon  a  reel." 

In  the  Judd  machine  the  paper  passes  over  two  wicks,  which  draw 
np  the  heated  wax  from  the  tank.     These  wicks  have  the  form  of 
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segments  of  a  circle,  and  they  are  composed  of  canton  flannel,  cover- 
ing a  metal  support;  the  flannel  having  a  loose  end,  which  hangs  in 
the  melted  wax.  Between  the  two  wicks  there  is  a  heated  roller  or 
rod,  over  the  surface  of  which  the  paper  passes. 

The  defendant  contends  that  in  the  operation  of  his  machine  there 
is  no  melting  and  diffusing  of  the  wax  throughout  the  fabric  of  the  pa- 
per, nor  heating  the  paper  from  the  opposite  side  to  fuse  the  wax  on 
the  surface  of  the  paper,  nor  removing  of  the  surplus  wax,  nor  re- 
melting  and  polishing  the  wax  over  the  paper ;  in  other  wor^,  that 
he  does  not  use  the  Hammerschlag  process.  He  insists  especially 
that  in  his  machine  the  wax  is  never  remelted  or  polished ;  that  the 
paper  takes  its  last  portion  of  the  wax  at  the  end  of  the  second  wick, 
and  after  that  merely  cools.  To  prove  that  the  heated  roller  does 
not  diSuse  the  wax,  he  removed  the  first  wick,  so  that  the  paper  could 
take  no  wax  until  after  the  roller  was  passed^  and  the  machine  con- 
tinued to  make  good  wax  paper.  Further,  he  says  that  the  paper 
absorbs  but  little  wax  in  the  form  of  streaks  from  the  first  wick,  and 
that  it  is  when  passing  over  the  second  wick  that  sufficient  paraffine 
is  absorbed  to  completely  saturate  the  paper,  and  that,  therefore,  the 
roller  does  not  diffuse  the  parafflne  over  the  paper.  The  position  of 
defendant  is  that  his  machine  works  by  absorption  only. 

On  the  other  hand,  the  complainant  contends  that  the  Judd  ma- 
chine does  embody  substantially  the  different  steps  of  the  Hammer- 
schlag process ;  that  by  means  of  wicks  a  s^pply  of  melted  wax  is 
spread  upon  the  surface  of  the  paper ;  that  the  drawing  of  the  paper 
beneath  the  roller,  which  is  between  the  wicks,  will  necessarily  have 
a  distributing  effect;  and  that,  by  the  movement  of  the  paper  over 
the  convex  surface  of  the  wicks  and  the  end  of  the  second  wick,  the 
surplus  wax  is  removed,  and  the  wax  polished  upon  the  paper. 

Upon  careful  consideration  of  all  the  evidence  before  me,  I  am 
not  clear  that  defendant's  machine  is  an  infringement  of  the  fifth 
claim  of  the  Hammerschlag  patent.  Even  assuming  that  the  roller 
in  the  Judd  machine  operates  to  some  extent  to  diffuse  the  wax, 
which  the  defendant  denies,  still  I  am  not  able  to  say  that  the  plain- 
tiff has  shown  that  in  the  operation  of  the  Judd  machine  there  is  any 
removing  of  the  surplus  wax,  or  any  remelting  and  polishing  the  wax 
upon  the  surface,  which  constitute  the  last  two  steps  of  the  patented 
process.  There  are  important  differences,  it  appears  to  me,  between 
the  Judd  machine  and  the  other  machines  the  courts  have  held  in- 
fringed the  Hammerschlag  patent. 

The  motion  for  a  preliminary  injunction  must  be  denied. 


Digitized  by 


Google 


HBBBNDBSN  «.  MOBQAN.  623 

Hbbbndebn  and  others  v.  Moboan.' 

{Oireuit  Oowt,  D.  Mat*aeAuiett».    September  9,  1886.) 

PATKNTS  fob  IirTENTIOKS — Habbowb. 

Letters  patent  No.  120,195,  of  October  24.  1871,  to  E.  W.  Herendeen,  for  an 
improvement  in  harrows,  construed,  and  held  anticipated  by  letters  patent  No. 
8^,451,  of  September  Z2,  1868,  to  J.  J.  Thomas,  for  improvement  in  harrows. 

In  Equity.     On  motion  for  preliminary  injunction. 
W.  B.  H.  Dowse,  for  complainant. 
H.  C.  Bliti,  for  defendant. 

Gabpenteb,  J.  This  is  a  bill  to  enjoin  the  respondent  from  in^ 
fringing  letters  patent  No.  120,195,  granted  to  E.  W.  Herendeen, 
October  24, 1871,  for  improvement  in  harrows.  The  respondent  ad- 
mits the  infringement  of  the  patent,  but  defends  on  the  ground  that 
the  invention  is  anticipated  by  that  described  in  letters  patent  No. 
82,451,  granted  September  22,  1868,  to  J.  J.  Thomas,  for  improve- 
ment in  harrows.  I  think  the  respondent  is  clearly  right.  In  both 
patents  the  barrow-frame  is  composed  of  two  or  more  rectangular 
structures  hinged  together  in  which  the  teeth  are  fastened,  and  in 
both  the  line  of  draught  of  the  harrow  is  so  arranged  as  to  be  parallel  to 
neither  of  the  sides  of  these  rectangular  structures.  In  the  patent 
of  the  complainants  the  claim  is  for  a  harrow  "with  small  teeth  in- 
serted obliquely  through  the  frame,  substantially  as  and  for  the  pur- 
poses set  fprth."  The  specitication  describes  the  teeth  as  being  set 
"at  an  angle  both  longitudinally  and  laterally  with  the  beam,"  so 
as  to  "lie  inclined  nearly  or  quite  in  the  line  of  draught  of  the  harrow," 
and  so  that  "instead  of  pushing  the  lumps  of  soil  to  one  side,  they 
cut  downward  through  them."  I  think  it  is  evident  from  this  de- 
scription, as  well  as  from  the  drawings,  that  the  teeth  are  inserted  at 
an  angle  other  than  a  right  angle,  and  that  they  iuoline  backward 
from  the  direction  towards  which  the  harrow  is  to  be  drawn.  It  is 
also  evident,  as  it  seems  to  me,  that  the  teeth  which  are  said  to  "lie 
in  the  line  of  draught"  would  be  more  accurately  described  as  lying  in 
the  line  of  draught  or  in  lines  parallel  thereto.  I  think  this  is  the  fair 
construction  of  the  patent.  The  claim  in  the  Thomas  patent  is  for 
a  harrow  "having  numerous  inclined  teeth  pointing  backward  at  such 
an  inclination  as  to  cast  off  or  slip  over  any  stalks  of  weeds,  straw,  or 
other  refuse  matter,  substantially  as  described."  In  the  specification 
the  teeth  are  described  as  "arranged  at  an  inclined  angle,  pointing 
backward,  so  as  to  readily  pass  over  any  rubbish  or  obstructions, 
and  pass  over  the  ground  without  tearing  up  young  plants,  but  pul- 
verize the  surface." 

'Edited  by  Charles  C.  I4nthicnm,  Esq.,  of  the  Chicago  bar. 
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In  both  these  devices,  as  I  read  the  patents,  the  axis  of  each  tooth 
lies  in  a  vertical  plane  coincident  \rith  or  parallel  with  the  vertical 
plane  which  passes  through  the  line  of  draught  of  the  harrow;  in  both 
devices  this  vertical  plane  is  not  parallel  with  the  vertical  plane  pass- 
ing through  either  side  of  the  rectangular  plank  or  frame  in  which 
the  tooth  is  inserted ;  and  in  both  devices  the  axis  li^s  in  this  ver- 
tical plane  in  such  a  way  that  (1)  the  angle  between  the  axis  and  a 
horizontal  line  lying  in  the  same  plane  is  other  than  a  right  angle, 
and  (2)  the  lesser  angle  between  the  axis  and  the  horizontal  line  is 
on  that  side  of  the  axis  of  the  tooth  which  is  opposite  from  the  place 
towards  which  the  harrow  is  intended  to  be  drawn.  This  seems  to 
be  a  full  statement  of  the  essential  features  of  both  devices,  and  it 
follows  that  there  is  no  substantial  difference  between  them.  The 
motion  for  preliminary  injunction  will  therefore  be  denied  and  dis- 
missed. 


Stkam-Gauoe  &  Laktebn  Go.  and  others  v.  Myebs  Manut'o  CoJ 

(Ot'reuit  Oourt,  N.  D.  lUinou.    July  36,  1886.) 

1.  Patents  for  Ikventions — Kerosene  Lanterns. 

Letters  patent  No.  104,318  and  No.  151,703,  to  John  H.  Irwin,  for  kerosene 
lamps  or  lantems,  sustained;  following  Steam-gauge  <t  Lantern  Co.  ▼.  MiUer, 
21  Fed.  Rep.  514:  and  the  defendant's  lantern  being  egsentially  like  the  one 
involved  in  that  case,  held,  that  it  infringed. 

In  Equity. 

Coburn  dt  Thacher  and  E.  S.  Jenney,  for  complainants. 

Munday,  Evarts  dt  Adcoek,  for  defendant. 

Blodobtt,  J.  This  suit  is  brought  to  recover  damages,  and  restrain 
the  infringement  of  letters  patent  granted  to  John  H.  Irwin,  June  14, 
1870,  No.  104,318,  and  letters  patent  granted  to  John  H.  Irwin,  June 
9,  1874,  No.  151,703,  both  patents  being  for  kerosene  lamps  or  Ian- 
terns.  These  patents  were  fully  considered  by  Judge  Shipman  in  the 
case  of  Steam-gauge  &  Lantern  Co.  v.  Miller,  21  Fed.  Bep.  514,  and 
the  validity  of  the  patents,  in  view  of  the  state  of  the  art,  sustained. 
The  defendant's  lantern  in  this  case  is  so  essentially  like  t|ie  Miller 
infringing  lantern  in  the  case  before  Judge  Shiphan  that  I  can  see  no 
reason  why,  if  the  Miller  lantern  was  an  infringement,  the  lantern 
made  by  this  defendant  does  not  infringe  these  patents.  Therefore, 
without  discussing  the  merits  of  the  patents,  or  the  effect  of  infringe- 
ment, further  than  to  say  that  I  am  fully  satisfied  that  the  defend- 
ant's lantern  does  infringe  these  patents  in  its  construction,  mode  of 
operation,  and  effect,  I  shall  find  the  equities  of  this  bill  with  the 
complainant,  and  enter  a  decree  for  an  accounting  and  iojunetion. 
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Akebioam  Belii  Telephonb  Go.  «.  Pan  Elbotrio  Tbi.ephonb  Co.  aod 

others. 

(dreuit  Coitrt,E.  D.  Pennsylvania.    February  10, 1885.) 

Wmt  and  Process— Corpobatios — Subpcena— Aoent. 

The  court  will  Bet  aside  the  service  of  a  gubpcena  npon  an  alleged  agent 
when  it  appears,  from  depositions  taken,  that  tne  person  served  was  not  the 
agent  of  the  defendant. 

In  Equity.     Sur  motfon  to  set  aside  the  service  of  the  subpoens. 

The  marshal  retamed,  "served  on  the  Fan  Electric  Telephone  Co., 
by  giving  a  true  and  attested  copy  thereof  to  Bobert  Elotz,  treasurer 
of  the  Sogers  Telegraph  and  Telephone  Co.,  agents  of  said  Pan  Elec- 
tric Telephone  Co."  The  Pan  Electric  Company  denied  that  the 
Bogera  Company  were  their  agents,  and  moved  that  the  service  of  the 
subpoena  be  set  aside.  Depositions  were  taken,  and,  after  argument 
thereon,  the  motion  was  granted. 

J.  Warren  Coulston,  for  the  motion. 

Charles  Howson,  contra. 

Thb  Court.  And  now,  to-wit,  this  tenth  day  of  February,  A.  D. 
1885,  after  argument  of  respective  solicitors,  the  court  orders  and  de- 
crees that  the  service  of  the  subpoena  in  equity  in  above  case,  and 
the  return  of  the  marshal  thereto  as  follows :  "and  on  the  Pan  Elec- 
tric Telephone  Co.,  by  giving  a  true  and  attested  copy  thereof  to  Bob- 
ert Elotz,  treasurer  of  the  Rogers  Telegraph  and  Telephone  Co.,  agents 
of  said  Pan  Electric  Telephone  Co.," — be  set  aside. 


BouAiNB  and  others  v.  Union  Ins.  Go.  and  others. 
(Oireuit  Court,  W.  D.  Tmne»»ee.    Angust  9, 1880.) 

Writ  aito  Process — Bvbtwka.  Sbryed  Outside  the  DnTBicr— JuRMDicrrOK. 

Service  of  a  subpoena  outside  the  judicial  district  is  unauthorized  and  inef- 
fective as  compulsory  process;  but  since  the  party  may  voluntarily  appear, 
and  the  court  thereby  acquire  the  right  to  proceed  with  the  case,  it  is  not  a 
question  of  jurisdiction,  unless  it  happen  that  the  plaintiff  and  defendant  are 
citizens  of  the  same  state,  or  are  otherwise  wholly  disqualified  to  sue  each  , 
other  in  the  federal  courts,  in  which  event  it  does,  in  those  courts,  become  a  ' 
matter  pertaining  to  their  jurisdiction,  to  which  objection  may  be  taJEen  in 
any  appropriate  and  convenient  way;  the  mode  being  quite  immateriid. 
Same— Motion  to  Vacate  the  Service  —  Special  Appearance  —  Waiver, 
But  in  those  cases  where  the  court  may  proceed  upon  a  voluntary  appear- 
ance, such  a  service  is  a  mere  matter  of  irregularity,  and  the  proper  practice 
to  avoid  a  waiver  thereof  is  to  obtain  an  order  of  the  court  for  leave  to  enter 
a  special  appearance  with  the  clerk,  upon  an  undertaking  to  submit  to  the 
further  orders  of  the  court,  if  the  objection  should  not  be  sustained;  and, 
v.28F.no.l2— 40 
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after  stieh  a  conditional  appearance,  to  move  the  court  to  discharge  the 
service  for  the  irregularly  complained  of,  whatever  it  may  be.  The  author- 
ities examined,  and  practice  explained. 

In  Equity. 

Two  insurance  companies  of  Pennsylvania  and  one  of  Ohio  were 
made  defendants  to  this  bill,  along  with  citizens  of  Tennessee,  inhab- 
itants within  this  judicial  district.  The  subpoena  issued  against  all 
in  the  regular  form,  and  was  served  by  the  marshal  on  the  resident 
defendants ;  and,  at  the  request  of  plaintiffs'  solicitor,  he  returns  that 
he  sent  copies  of  the  subpoena  and  bill  to  Pennsylvania  and  Ohio, 
where  the  marshals  of  those  districts  served  them,  as  they  return  and 
certify,  upon  the  non-resident  defendants,  respectively.  Thereupon 
the  two  companies  belonging  to  Pennsylvania  filed  the  following  paper 
with  the  cleric : 

"Tlie  Union  Insurance  Company  and  the  Insurance  Company  of  the  State 
of  Pennsylvania  appear  by  their  counsel,  Messrs.  Heiskell  and  Heiskell,  for 
the  sole  purpose  of  moving  the  court  to  quash  the  return  aa  to  said  com- 
panies, on  the  ground  that  it  appears  on  the  face  of  tlie  bill  and  proceedings 
that  said  companies  have  no  residence  in  the  jurisdiction  of  this  court,  jnd 
no  agent  within  said  jurisdiction;  and  on  the  ground  that  the  return  of  the 
officer  in  Pennsylvania,  adopted  by  tlie  marshal  here,  is  not  effective  to  bring 
said  companies  before  ttiis  court;  and  said  motion  is  made  accordingly.  Tlie 
appearance  is  entered  for  no  other  purpose  tlian  as  aforesaid,  in  order  tliat 
steps  may  not  be  taken  agtvinst  said  companies,  which  are  not  in  any  manner 
before  the  court,  or  subject  to  its  jurisdiction. 

"IIisisKBLL  &  Heiskell,  Attorneys." 

This  motion  was  made  to  vacate  the  servioe  and  return  as  irregu- 
lar and  unauthorized  by  law.  The  plaintiffs  opposed  the  motion,  on 
the  ground  that  it  is  a  question  of  jurisdiction,  to  be  presented  only 
by  plea,  and  that  this  voluntary  appearance  cures  the  irregularity, 
and  submits  the  defendants  to  the  jurisdiction  of  the  court. 

Ilehkell  <£  Heiskell,  for  the  motion. 

T.  W.  Brown,  {R.G,  Brown  with  him,)  contra. 

Hammond,  J.  If  the  defendants  had  mistaken  their  remedy  to  be 
rid  of  this  service,  in  view  of  the  fact  that  it  is  apparent  that  they 
wish  to  appear  specially,  and  only  to  take  exception  to  it,  and  de- 
cline to  submit  voluntarily  to  be  made  defendants  here,  [  should  have 
no  difficulty  in  permitting  them  to  amend  the  proceeding  so  as  to  ac- 
complish their  purpose  by  whatever  method  it  might  be  properly 
done ;  for  no  court,  in  these  days  at  least,  ever  holds  a  party  to  have 
-  abandoned  or  waived  a  privilege  by  any  act  which  is  done  to  assert 
it,  if  there  be  power  to  permit  amendment  of  the  proceeding,  of  which 
power  there  can  be  no  doubt  under  our  statute.     Rev.  St.  §  954. 

But,  as  this  motion  presents  the  important  and  recently  much- 
mooted  question  as  to  the  proper  mode,  in  our  federal  equity  practice, 
of  taking  objection  to  the  service  of  process,  without  such  a  waiver 
of  this  privilege  as  was  enforced  in  Jonet  v.  Andrewt,  10  Wall.  327, 
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I  have  thonght  it  best  to  look  into  it,  particalarly  as  I  find  that  th« 
praotiee  of  the  federal  oonrts  has  not  been  at  all  uniform,  for  rea* 
sons  that  will  be  apparent  on  reading  the  oases,  and  remembering 
what  is  said  aboat  the  peouliarities  of  the  federal  coarts,  in  this  mat- 
ter of  taking  objections  to  their  jarisdiotion,  in  Rhode  Island  v.  Mas- 
saehtuetts,  12  Pet.  657,  718,  which  I  shall  not  take  space  to  quote. 
The  jurisdiction  of  these  courts,  more  than  others,  is  restricted  over 
persons,  and  to  a  greater  extent  formerly  than  now.  Ober  v.  Galla- 
gtier,  93  U.  S.  199,  304.  Hence  an  objection  which,  in  the  state 
practice  or  that  of  England,  to  which  our  equity  rule  90  directs  us, 
would  be  always  a  mere  matter  of  irregularity,  to  be  corrected  on 
motion,  may  become,  in  the  federal  courts,  a  formidable  considera- 
tion of  jurisdiction,  to  which  exception  may  be  taken  by  plea,  de- 
murrer, motion  to  dismiss,  or  by  even  mere  suggestion,  and  by  the 
court  mero  motu,  whichever  the  party  pleases  to  adopt ;  for  there  can 
be  no  waiver  of  it  under  any  circumstances.  But  this  distinction  is 
often  overlooked,  which,  coupled  with  the  general  tendency  of  all 
courts  to  disregard  mere  forms,  and  get  at  the  thing  to  be  done  in 
any  convenient  way,  has  very  much  confused  the  practice.  How- 
ever, we  can  have  no  trouble  in  any  ease  if  we  distinguish  between  a 
substantive  objection  to  the  jurisdiction,  technically  considered,  and 
one  for  simple  irregularity  in  the  service  of  the  process;  because,  as 
was  said  in  Drummond  v.  Drummond,  2  Gh.  App.  Gas.  35,  "much  con- 
fusion has  arisen  by  treating  want  of  power  to  enforce  jorisdiction  as 
tantamount  to  want  of  jurisdiction." 

Yet  I  must  say,  after  a  quite  careful  examination  of  the  English 
practice,  as  it  existed  when  our  equity  rules  were  adopted  and  since, 
that,  in  my  judgment,  it  was  and  is  competent,  even  where  the  denial 
of  power  over  the  person  of  the  defendant  goes  to  the  extent  of  a 
denial  of  tlie  jurisdiction  of  the  court  itself,  to  move  to  discharge 
the  service  and  vacate  the  process, — thereby  accomplishing  every 
purpose  that  would  be  accomplished  by  a  demurrer  or  plea  to  the 
jurisdiction;  and  that  technically  that  is  the  proper  way  to  take  the 
objection  in  a  court  of  equity  wherever  the  complaint  is  a  want  of 
power  over  the  person,  and  not  over  the  subject-matter  of  the  suit, 
which  technical  feature  results  from  the  peculiar  nature  of  pleas  in 
equity  as  contradistinguished  from  their  uses  in  pleadings  at  law ; 
the  latter  going  to  the  writ,  while  in  equity  there  is  no  sooh  thing  as 
a  plea  to  the  writ,  but  only  to  the  bill,  or  in  bar  of  the  relief  sought 
by  it.  2  Daniell,  Ch.  Pr.  (1st  Ed.)  136.  In  Foley  v.  MaiUardet, 
1  De  Gex,  J.  &  S.  389,  there  was  such  a  motion,  supported  by  affida- 
vit, to  show  that  the  service  was  not  within  the  authority  of  the  act 
of  parliament;  precisely  as  if,  under  the  eighth  section  of  onr  act  of 
congress  of  March  3,  1875,— chapter  137,  18  St.  472;  Bev.  St.  (2d 
Ed.)  §  738, — a  defendant  should  wish  to  show  that  be  did  not  come 
within  the  act,  and  move  to  vacate  the  notice  or  process  served  upon 
him.     So  I  do  not  see  why  he  may  not,  when  served  in  any  ease. 
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oatside  of  that  seotion,  specially  appear  to  make  known  his  nnwilling- 
nesB  to  volnntarilj  submit  to  the  court,  as,  under  some  circumstanoes, 
he  might  wish  to  do,  and  move  to  vacate  the  service;  and  this, 
whether  his  voluntary  appearance  and  williugness  to  -be  bound  by 
the  court  in  that  case  would  have  given  the  court  jurisdiction  to  pro- 
ceed against  him  or  not,  that  being  wholly  immaterial  to  the  deter* 
mination  of  the  motion. 

Take  this  ease  for  illustration.  If  it  appeared  by  the  bill  that  the 
plaintiffs  and  these  defendants  were  all  citizens  of  the  same  state, 
the  latter  might  demur  for  want  of  jurisdiction,  or  plead,  (if  neces- 
sary to  show  the  fact  aliunde  the  bill,)  or  the  court  would,  however 
the  fact  should  obtrude  itself  into  the  record,  on  its  own  motion,  dis- 
miss the  bill ;  and,  if  the  defendants  appeared  never  so  formally  and 
generally,  the  result  would  be  the  same, — the  court  could  not  pos- 
sibly have  jurisdiction.  But,  also,  the  result  would  be  the  same  if* 
they  should  especially  appear,  and  move  to  discharge  the  service  as 
irregular,  and  should  join,  as  they  might  in  snch  a  case,  a  motion  to 
dismiss  the  bill ;  since  there  is  no  possible  danger  in  bringing  the  ob- 
jection to  the  attention  of  the  court  in  any  form.  But  if  the  fact  be 
that  the  parties  are  of  diverse  citizenship,  or  the  case  be  one  arising 
under  the  constitution  and  laws  of  the  United  States,  there  could  be 
then  no  question  whatever  of  jurisdiction;  for,  under  our  modem  acts 
of  cODgress,  the  court  may  acquire  jurisdiction  by  voluntary  appear- 
ance, and  hence  a  demurrer  or  plea  for  want  of  jurisdiction  would  bd 
out  of  place;  for  non  constat  but  that  the  defendants  may  appear 
thereafter,  and  at  any  time,  if  not  on  that  service,  on  some  other 
day,  voluntarily  and  without  any  service  at  all.  Hence  it  could  not 
be  proper  to  dismiss  the  bill  for  want  of  jurisdiction, -hut  only  to  de- 
cline to  proceed  against  their  consent,  by  vacating  the  service,  which 
is  all  the  court  should  properly  do.  Except,  therefore,  in  that  class 
of  cases,  peculiar  perhaps  to  the  federal  courts,  where,  in  certain 
situations  of  residence  or  citizenship,  the  power  to  proceed  agaiudt 
the  particular  persons  is  wholly  denied  under  all  circumstances  what- 
ever, the  objection  that  the  defendants  to  a  bill  in  equity  have  not 
been  effectively  served  with  process  to  bring  them  within  the  pres* 
ence  of  the  court  for  judgment,  is  not,  as  at  law,  one  of  jurisdiction 
to  be  pleaded  by  formal  plea  to  the  writ,  but  one  of  mere  irregular- 
ity of 'process,  properly  cognizable  on  motion,  according  to  a  prac- 
tice always  prevailing,  for  that  especial  purpose;  and,  when  the  case 
falls  within  the  exception  just  mentioned,  it  is  immaterial,  perhaps, 
save  as  a  matter  of  convenience  and  permanency  of  record,  how  the 
objection  be  taken;  because,  however  taken,  it  must  prevail,  as  it  is 
one  that  cannot  be  waived  under  any  circumstances  whatever.  It 
is  always  safe,  therefore,  to  appear  specially  and  move  to  discharge 
the  process  in  any  case ;  for,  as  will  be  presently  seen,  if  the  court 
has  acqaired  power,  by  the  disputed  process,  over  the  person  of  the 
objector,  to  proceed  against  him,  it  is  a  preliminary  condition  on 
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whiob  he  is  allowed  to  make  sacb  appearance  that,  if  the  objeoti<ni 
be  decided  against  him,  he  shall  submit  to  defend  the  bill  as  if  duly 
served  with  process,  and  he  will  not  be  allowed  to  depart  from  the 
court  without  a  more  general  appearance  after  having  been  permitted 
to  appear  specially  to  make  his  objection;  and,  if  the  service  be  ef- 
fective, he  must  abide  by  it  on  that  decision,  and  not  challenge  it 
again.  But  if  the  court  can  have  no  jurisdiction, — that  is  to  say,  no 
power  to  acquire,  by  the  legal  service  of  process  of  any  kind  or  any- 
where,  the  authority  over  his  person  to  procee'd  against  him, — he  is 
not  precluded  from  making  that  defense  by  any  demurrer,  motion, 
plea,  or  whatever  method  may  be  available  to  him  after  the  one  just 
mentioned  has  been  decided  against  him,  and  he  may  at  once  proceed 
to  make  it. 

But,  again,  if  the  jurisdictional  facts  be  undeniable, — as  when 
the  plaintiff  and  defendant  are  of  diverse  citizenship,  or  when  the 
case  is  one  arising  under  the  constitution  and  laws  of  the  United 
States,  —  it  is  all-important  that  the  personal  privilege  (for  it  is 
nothing  more  than  that)  of  being  exempt  from  suit  elsewhere  than 
in  the  judicial  district  where  the  party  resides,  or  is  lawfully  served 
with  process,  shall  be  so  asserted  as  not  to  bhng  the  party  within 
the  category  of  one  who  has  voluntarily  appeared  to  defend  the  suit; 
thereby  waiving  all  irregularities  of  process,  but  never  any  strictly 
■jurisdictional  objection  to  the  bill,  either  as  to  its  subject-matter,  or 
its  defect  in  the  matter  of  parties  improperly  joined,  or  omitted  to  be 
joined,  etc. 

In  the  case  of  corporations  like  these  defendants,  of  course  other 
complications  arise,  not  now  presented  for  decision,  but  as  to  which, 
in  view  of  the  suggestions  of  the  argument,  it  is  not  improper  to  say 
that  they  are  resolvable  by  the  same  principle  precisely.  Corpora- 
tions are  entitled  to  the  same  exemption  as  natural  persons  from 
suits  elsewhere  than  in  the  judicial  district  where  they  are  domiciled 
or  commorant,  or  where  tUey  may  be  found  doing  business  under  cir- 
cumstances subjecting  them  to  the  service  of  process  in  that  place; 
and  they  may  voluntarily  appear,  like  other  people,  and  waive  this 
exemption  or  personal  privilege. 

Making  all  allowances,  then,  for  the  peculiar  phases  of  the  subject 
arising  out  of  the  anomalous  restrictions  upon  the  federal  courts  in 
the  matter  of  their  inability  to  proceed  against  persons  occupying  to- 
wards the  plaintiff  certain  relations  of  citizenship,  it  will  be  found,  I 
apprehend,  that  we  deal  with  the  objection  just  as  other  equity 
courts  do  in  their  normal  action  upon  the  subject. 

Before  going  into  the  authorities  to  scrutinize  the  practice,  I  may 
usefully  summarize  the  result  of  my  investigations,  by  saying  that  in 
the  many  English  cases  examined  I  have  found  only  one  that  is  in 
any  sense  a  departure  from  a  familiar  and  quite  uniform  rule  of  prac- 
tice, by  which  the  defendant  appeared  in  court,  and  took  its  leave, 
by  an  order  for  that  purpose,  to  enter  a  special  appearance ;  but  this 
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was  never  granted,  for  snbstantial  reasons,  except  npon  an  nndertak- 
ing  or  stipnlatiott,  contained  in  the  order,  that  the  defendant  would 
submit  without  further  process  to  the  orders  of  the  court  if  the  point 
should  be  decided  against  him.  Indeed,  for  this  reason,  it  was  known 
rather  as  a  conditional  than  a  speei/al  appearance  before  the  registrar. 
With  the  exception  of  the  failure  to  procure  that  leave  of  court  in 
this  case,  and  to  enter  into  that  undertaking,  the  practice  adopted 
by  defendants'  solicitors  is  the  correct  one,  considering  the  different 
structural  organization  of  our  oonrts.  The  only  effect  of  that  failure, 
if  this  motion  should  be  denied  because  of  it,  would  be  to  commence 
over  again;  for,  as  I  suggested  at  the  outset  of  this  opinion,  the  pro- 
ceeding, like  all  others,  is  subject  to  amendment,  which  is  scarcely 
necessary  in  this  case,  as  the  illegality  of  the  service  is  too  plain  for 
any  dispute.  But  hereafter  the  order  should  be  applied  for,  and  the 
undertaking  given,  in  all  cases;  because  while,  under  our  practice, 
it  may  not  be  as  important  as  it  formerly  was  under  the  English 
practice  to  hold' the  defendant  in  court  for  subjection  to  furtlier  es- 
sential processes  before  any  progress  can  be  made,  and  we  may  take 
a  bill  pro  confeaso  on  the  service  of  subpoena  alone,  without  appear- 
ance or  further  process  to  compel  it,  yet  there  may  be  circumstances, 
under  equity  rule  18,  when  the  plaintiff  would  need  the  defendant  in 
court  as  effectually  as  if  he  had  in  fact  appeared  generally  under  rale 
17;  wherefore  this  fundamental  requirement  of  an  undertaking  to 
submit  to  the  further  orders  of  the  court  should  not  be  abandoned. 
This  undertaking,  however,  I  need  scarcely  say,  would  not  affect  the 
right  of  the  party  to  make  any  objection  which  be  might  have  to  the 
jurisdiction,  any  more  than  the  effective  service  of  process  within  the 
judicial  district  would  affect  that  right ;  both  these  standing  npon  tlie 
same  footing  in  that  regard.  And  it  is  just  here,  in  my  judgment, 
that  all  the  confusion  of  ideas  arises;  for,  while  this  undertaking, 
formally  made,  under  the  English  practice,  had  a  larger  purpose  than 
under  o.urs  it  can  have,  yet  the  ultimate  result  is  the  same;  it  being 
in  both  only  the  expression  of  a  willingness  to  appear  and  defend  the 
case,  as  if  process  had  been  regularly  served;  and  it  could  never  go 
any  further  than  that  under  either  practice.  Neither  can  the  court 
go  any  further  in  the  absence  of  the  undertaking,  if,  under  our  prac- 
tice, it  be  deemed  unnecessary  to  require  it. 

I  have  considered,  also,  that  the  conrt  may  be  in  vacation,  and, 
before  its  leave  could  be  had,  a  pro  eonfesso  might  go  under  equity 
rules  18  and  19 ;  but  this  is  not  important,  because,  when  the  court 
does  meet,  it  can  set  aside  the  pro  confesao,  and  indeed  all  proceed- 
ings based  on  the  irregular  process  and  its  service,  if  it  be  in  fact  irreg- 
ular, and  may  at  that  time  admit  the  defendant,  upon  a  conditional 
appearance  for  that  purpose,  just  as  effectually  as  if  the  application 
were  made  at  the  return  of  the  process. 

In  explanation  of  the  English  authorities  about  to  be  cited  it  should 
be  said  that,,  unlike  it  is  with  us,  nothing  could  be  predicated  upon 
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the  sabpoena  alone  and  its  service  except  subsequent  processes  to 
bring  the  defendant  into'oonrt,  and  his  immunity  from  anything  like 
a  pro  cor\fesso,  or  decree  without  appearance,  was  complete ;  where- 
fore  he  need  pay  no  attention  to  the  subpoena  or  its  irregularities  until 
attachment  issued  to  bring  him  into  court,  and  it  was  to  discbarge 
the  attachment,  or  some  subsequent  process,  that  the  defendant  moved 
the  court  when  he  obtained  leave  to  enter  his  conditional  appearance. 
With  possibly  one  or  two  doubtful  exceptions,  I  find  no  case  where 
there  was  any  direct  attack  upon  the  subpoena  itself  before  the  at- 
tachment issued,  and  for  the  reason  just  stated.  It  was  no  process, 
but  only  a  notification  upon  which  to  base  subsequent  process,  and 
it  was  always  treated  as  such.  Harrison  v.  Rowan,  Pet.  C.  C.  489. 
If  irregular,  the  subsequent  process  of  arrest  was  ineffectual,  and  would 
be  discharged ;  but  within  itself  the  irregularity  was  quite  immaterial 
until  sometliing  else  was  done.  Even  being  in  contempt  did  not  pre- 
clude a  motion  to  discharge  for  irregularity.  1  Daniell,  Gb.  Pr.  (1st 
Ed.)  667,  681. 

Necessarily,  however,  under  our  equity  rules  7-19,  inclusive,  in 
our  practice  the  objection  for  irregularity  must  be  taken  more  directly 
to  the  subpoena  itself;  just  as,  for  want  of  a  registrar,  a  conditional 
or  special  appearance  must  necessarily  be  entered  before  the  clerk 
under  the  implied  authority  of  equity  rule  17.  Again,  it  may  be 
stated  that  our  equity  rules,  unlike  almost  every  other  system  of 
practice  now  in  vogue,  keep  up  the  necessity  for  a  formal  appearance 
preliminary  to  the  right  to  take  any  step  at  all,  although  asa  fact  it 
is  rarely  ever  done;  the  parties  being  content  with  that  appearance 
which  comes  of  taking  some  step  by  way  of  defense,  whatever  it  be, 
as  is  done  everywhere  else,  and  particularly  in  the  state  courts.  1 
Daniell,  Ch.  Pr.  (5th  Ed.)  636,  note;  Sweeney  v.  Coffin,  1  Dill,  73. 
And  this  habit  of  disregarding  the  requirement  of  formal  appearance 
has  also  done  much  to  derange  the  practice. 

When  our  rules  were  adopted,  there  were  two  methods  and  two 
places  for  making  appearance,  to  be  selected  according  to  circum- 
stances. A  general  appearance  in  the  six  clerks'  office,  and,  after 
that  was  abolished,  in  the  writ  and  record  clerk's  office,  was  a  rather 
unceremonious  affair,  being  a  mere  exchange  of  memoranda,  between 
the  court  clerks  of  the  plaintiff  and  defendant,  respectively.  The  fail- 
ure to  enter  it  had  no  such  effect  as  we  give  it  under  our  rules;  it 
being  merely  the  basis  for  subsequent  compulsory  process,  and  al- 
ways voluntary.  But,  when  this  appearance  had  to  be  compelled, 
it  was  entered  with  the  registrar,  and  more  formally  and  ceremoni- 
ously. It  was  with  that  officer,  under  the  leave  of  the  court,  and  by 
special  directions,  that  the  conditional  appearance  with  which  we  are 
dealing  was  entered  as  a  preliminary  foundation  for  the  right  to  come 
before  the  court  and  move  to  discharge  the  compulsory  process  by 
which  the  defendant  had  been  arrested,  for  irregularity  in  the  serv- 
ice of  the  subpoena,  for  the  disobedience  of  which  the  compulsory 
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process  had  been  issued.     If  irregular,  the  disobodience  of  it  was  not 
wrongful,  and  the  attachment  was  void.    Mr.  Daniell  says : 

"It  should  be  observed  that,  if  there  be  any  irregularity  in  the  service  of 
the  subpoena,  the  defendant,  if  he  means  to  avail  himself  of  the  objection, 
sliould  not  appear,  as  by  doing  so  he  will  waive  the  irregularity.  He  should 
move  to  discharge  the  attachment  when  it  issues."  1  Daniell,  Ch.  Pr.  (1st 
£ng.  Ed.)  565. 

Again : 

"It  seems,  hownver,  to  be  necessary,  before  he  moves  to  discharge  the  at- 
tachment, that  he  should  enter  his  appearance  with  the  registrar,  which  can 
only  be  done  on  his  entering  into  an  undertaking  that  the  sergeant-at-arms 
shall  be  sent  against  him  in  case  he  shall  be  found  in  contempt."    Id.  note  u. 

The  same  practice  is  somewhat  more  elaborately  stated  in  that 
first  edition, — which  is  cited  for  reasons  stated  in  the  note  to  Thom- 
son y.  Wooster,  114  U.  S.  113,  B.C.  5  Sup.  Ct.  Rep.  788,and/4aoBy- 
mous;  21  Fed.  Bep.  766, — ^iu  the  chapter  on  "Contempts,"  and  sub- 
sequently in  the  section  relating  to  appearance  with  the  registrari 
where  it  is  shown  that  there  must  be  a  preliminary  order  of  the  court, 
which  point,  however,  is  brought  out  more  fully  in  the  later  editions, 
and  by  reference  to  the  cases.  •  It  is  also  noted  in  other  places  relat- 
ing  to  the  mode  of  vacating  the  service  of  injunctions,  etc.  1  Dan- 
iell, Ch.  Pr.  (1st  Eng.  Ed.)  666;  Id.  619,  620;  2  Daniell,  Ch.  Pr. 
(Ist  Eng.  Ed.)  13,  14,  15;  3  Daniell,  Ch.  Pr.  (1st  Eng.  Ed.)  374;  1 
Daniell,  Ch.  Pr.  (5th  Amer.  Ed.)  453,  note  6,  511,612;  1  Newl.  Ch. 
Pr.  66,  §  1249. 

It  is  useful  to  observe  that  by  the  general  orders  of  August,  1841, 
passed  after  Mr.  Daniell  wrote,  but  which  are  binding  on  us,  (see 
Mr.  Justice  Bbadlet's  note,  114  U.  S.  112,  and  5  Sup.  Gt.  Bep.  783,) 
the  substance  of  the  oondition  attached  to  the  leave  given  by  the 
court  to  enter  a  special  appearance  was  changed  to  conform  to  the 
extensive  alterations  of  the  practice  made  by  those  orders.  They 
abolished  the  necessity  of  any  sergeant-at-arms  process  to  compel 
appearance,  and  therefore  the  condition  became  "a  oonsent  of  the 
defendant  to  submit  to  any  process  which  the  court  might  direct  to 
be  issued  against  him  for  want  of  appearance,  in  case  the  subpoena 
should  not  be  s^t  aside  for  irregularity."  1  Daniell,  Ch.  Fr.  (5th 
Amer.  Ed.)  512;  Price  v.  Webb,  2  Hare,  511,  which  is  a  most  in- 
structive case  on  this  subject,  decided  A.  D.  1843.  With  us  we  do 
not  seek  to  compel  appearance  at  all,  but  only  enforce  the  penalty 
of  non-appearance  by  proceeding,  in  the  farther  progress  of  the  case, 
ex  parte  and  upon  a  pro  confesso.  But,  as  bc^fore  remarked,  since 
the  plaintiff  may  yet  need  the  defendant  in  court  to  compel  an  an- 
swer under  our  equity  rule  18,  and  may  not  wish  to  proceed  ex  parU 
on  pro  confesto,  it  seems  to  me  still  essential  to  require  that  condi- 
tional undertaking  as  established  under  the  orders  ot  1841. 

I  bad  intended  to  cite  somewhat  extensively  the  far  more  instruct- 
ive cases,  but  must  be  content  with  a  less  satisfactory  reference  to 
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them.  With  the  exception  of  Cookney  r.  Anderson,  81  Bear.  452,  S. 
C.  1  De  Gex,  J.  &  S.  365,  where  the  objection  that  a  service  abroad 
was  irregalsr  was  held  to  be  properly  taken  by  demurrer, — the  court 
treating  it  as  a  qaestion  of  jurisdiction,  very  much  as  onr  federal 
courts  mostly  do,  for  reasons  already  explained, — there  is  no  aberra- 
tion in  the  English  authorities  from  the  practice  I  have  indicated ; 
and  especially  is  this  so  with  reference  to  this  very  objection  of  ir- 
regularity  because  of  service  upon  persons  abroad,  to  which  many  of 
these  oases  relate;  for  it  is  of  very  frequent  occurrence  in  the  En- 
glish practice,  where  such  service  is  permitted  much  more  exten- 
sively than  with  us.  The  very  next  case  in  that  book,  Foley  t.  MaiU 
lardet,  supra,  was  one  in  which  the  regular  practice  ^as  observed,  and 
it  may  be  noted  that  these  cases  were  finally  overruled  on  the  merits 
by  Drummond  v.  Drummond,  2  Ch.  App.  35,  but  not  on  the  point  of 
practice,  as  to  which  no  notice  was  taken  on  the  appeal.  Perhaps, 
if  I  may  presume  to  say  so,  it  would  have  been  overruled  in  that  re- 
spect also,  if  the  effect  of  the  judgment  on  appeal  had  not  been  to 
reconvert  the  question  into  one  of  mere  irregularity,  and  not  one  of 
jurisdiction ;  which  with  us  may  nevertheless  continue,  for  reasons  I 
have  sought  to  explain,  to  be  an  important  line  of  demarkation  in  the 
process  of  classifying  the  cases.  It  may  be  a  distinction  of  no  im- 
portance now  in  English  practice ;  while  here,  because  of  the  pecul- 
iarity of  our  federal  jurisprudence,  a  case  may  sometimes  fall  within 
what  Lord  Westbuby  thought  to  be  a  category  relating  to  the  juris- 
diction, and  not  a  mere  irregularity.  But  the  resulting  effect  of  it 
all  is  that  with  us,  if  the  distinction  be  important,  where  it  is  in  fact 
a  question  of  jurisdiction,  as  I  have  defined  it  heretofore  in  this  opin- 
ion, the  objection  may  be  taken  in  any  way  that  suggests  itself  as 
convenient,  and  no  harm  is  done,  for  the  case  must  go  out  of  court 
at  all  events,  whether  the  practice  be  technically  correct  or  not ;  but 
if  it  be  a  mere  irregularity,  as  it  always  is  if  the  court  could,  under 
any  exigency  of  the  case,  acquire  jurisdiction  over  the  person  of  the 
defendant,  orderly  practice  requires  a  conditional  appearance  and 
motion,  and  it  is  dangerous  to  resort  to  any  other,  as  it  might  in- 
volve a  technical  general  appearance.  Travert  v.  Bulkeley,  1  Yes. 
8r.  383 ;  Burton  v.  Maloon,  1  Barnard.  Gh.  401 ;  Maekreth  v.  NichoU 
ton,  19  Ves.  367;  Attorney  General  y.Earl  of  Stamford,  2  Dick.  744; 
Thomas  v.  Earl  of  Jersey,  2  Mylne  &  K.  398 ;  Anon.,  3  Atk.  667, 
(where  it  was  said  that  even  after  answer  filed  the  defendant  may  be 
permitted  to  take  advantage  of  irregularity  in  the  subpcena  under  the 
peculiar  circumstances;  that  it  was  necessary  to  file  it  in  order  to 
save  an  arrest  on  attachment  during  vacation ;)  Bound  t.  Wells,  3 
Mad.  434;  Frowdy.  Lawrence,  1  Jac.  &  W.  655;  Levi  v.  Ward,  1  Sim. 
&  S.  334;  Robinson  v.  Nash,  1  Anstr.  76;  Bourke  v.  Macdonald,  2 
Dick.  587;  Drummond  t.  Drummond,  supra;  S.  G.  2  Eq.  Gas.  335; 
Earl  of  Chesterfield  v.  Bond,  2  Beav.  263,  (where  the  motion  was  de- 
nied because  the  defendant  had  appeared  generally,  and  "not  condi- 
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tionally,  vith  the  registrar,  to  enable  him  to  argue  the  point ;")  Kinder 
T.  Forbet,  2  Bear.  503,  (which  is  more  nearly  a  direct  attack  on  the 
subpoena  than  any  case  examined;)  Davidton  y.  Hastings,  2  Keen, 
509,  (where  an  objection  that  the  defendant  coald  not  be  heard  with- 
out "a  conditional  appearance  with  the  registrar,  to  be  void  if  the  ap- 
plication should  succeed,  and  good  if  it  should  fail,"  was  allowed,  and 
time  given  to  enter  such  an  appearance ;)  PhoMpho-Guano  Co.  v.  Guild, 
L.  B.  17  Eq.  Gas.  432,  (where  an  "order  was  made  on  the  ex  parte  ap- 
plication of  the  defendant  giving  him  leave  to  enter  a  conditional  ap- 
pearance, a  conditional  appearance  was  entered,  and  a  notice  of  mo- 
tion to  discharge  the  order  before  entered  allowing  service  abroad" 
was  granted,  and  the  motion  heard ;)  Price  v.  Webb,  supra,  (a  most  in- 
structive case,  wherein  a  defendant  was  allowed  to  correct  a  mistake 
in  entering  an  appearance,  and  to  take  the  objection  for  irregularity ;) 
Maclean  v.  Dawson,  27  Beav.  25,  (where  the  court  felt  compelled  to 
adopt  the  practice  undet  a  kind  of  protest  that  the  objection  ought 
to  be  made  by  way  of  defense,  just  as  counsel  argue  here,  and  as 
Lord  Wkstbury  ruled  it  should  in  Cookney  v.  Anderson,  supra;  S.  C, 
4  De  Gex  &  J.  154,  on  appeal,  where  the  court  said:  "I  think  that, 
■  if  a  defendant  is  advised  that  the  discretion  which  the  court  has  with 
respect  to  service  upon  him  abroad  has  been  unwisely  exercised  in  or- 
dering such  service,  bis  proper  course  is  to  do  what  these  defendants 
have  done, — enter  a  conditional  appearance  with  the  registrar,  and 
move  to  discharge  the  order  for  service;")  Inness  v.  Mitchell,  4  Drew. 
141 ;  8.  C.  1  De  Gex  &  J.  433;  Meikl-m  v.  Campbell.  24  Beav.  100; 
WIdtmore  v.  Ryan,  4  Hare,  612;  Lewis  v.  Baldu-in,  11  Beav.  153; 
Johnson  v.  Barnes,  1  De  Gex  &  S.  129;  Menzies  v.  Hodrigues,  1 
Price,  92,  (where  it  was  ruled  on  exception  that  the  motion  could  be 
made  directly  without  appearance ;  and,  if  appearance  should  be  made 
by  mistake,  it  might  be  stricken  out;  it  was  an  equity  case  in  the 
exchequer.) 

Our  federal  cases  are  far  less  satisfactory,  and  show  that  but  little 
attention  has  been  paid  to  technical  practice  in  a  matter  as  to  which 
there  should  be,  perhaps,  no  requirement  of  technicalities;  but  yet 
as  to  which  they  do  exist  in  our  own  practice,  and  have  been  recently 
much  relied  on,  as  here,  to  lay  hold  of  defendants,  nolens  rolens, 
and  force  them  to  submit  to  be  sued  outside  of  their  bailiwick;  and 
this  must  be  my  apology  for  so  much  laborious  attention  to  a  matter 
of  this  kind.  In  examining  the  federal  cases,  it  must  not  be  forgot- 
ten that,  while  the  practice  in  courts  of  equity  and  admiralty  is  some- 
what analogous,  the  restrictions  of  the  eleventh  section  of  the  judi- 
ciary act  of  1789  are  held  not  to  apply  in  admiralty,  where  non-resi- 
dents may  be  sued  by  original  attachment,  and  where  I  assume  (for 
I  do  not  stop  to  inquire  into  that)  they  may  be  eflfectively  served 
abroad,  if  not  by  statutory  authority  or  under  the  rules,  then  accord- 
ing to  the  inherent  powers  of  the  court, — very  much  as  such  power 
has  long  been  claimed  by  the  English  court  o(  chancery,  and  as  that 
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eotirt  has  been  aided  in  doing  by  acts  of  parliament  and  general  or« 
dere  regulating  its  exercise.  Again,  the  practice  in  eonrts  of  law  is 
to  plead  in  abatement  to  tbd  writ  any  ineffectnal,  irregular,  or  defect- 
ive service  thereof,  and  in  those  courts  any  want  of  power  over  the 
■  person  of  the  defendant  is  one  of  jurisdiction  of  the  court,  because 
those  courts,  speaking  broadly,  proceed  against  the  defendant's 
property,  while  a  court  of  chancery  proceeds  only  against  his  oon« 
science  by  personal  coercion ;  tbe  one  by  writ  mesne  and  final,  and 
the  other  by  notice  only  and  decree;  but  likewise,  in  a  law  court, 
there  should  be  a  special  appearance  to  make  that  plea.  And,  even 
then,  if  the  objection  be  not  to  the  writ,  but  only  to  irregularity  in 
the  use  of  the  process,  the  technical  practice  is  a  motion  to  quash. 
And  yet,  again,  we  must  remember  that  while  the  eleventh  section  of 
tbe  judiciary  act  of  1789  applies  equally  to  both  our  courts  of  law 
and  equity,  whereby  the  objection  we  are  considering  may  become 
one  of  jurisdiction  in  either,  tbe  mode  of  taking  the  objection  is  not 
the  same  because  of  these  congenital  distinctions  in  practice. 

And  still  another  matter  should  be  observed  in  this  connection. 
The  code  practice  of  the  different  states  has  assimilated  the  practice 
in  courts  of  law  rather  to  the  equity  models  than  to  those  pertaining 
in  courts  of  common  law;  and  we  find,  therefore,  in  a  great  many 
oases  both  at  law  and  in  equity,  that  this  objection  to  the  service  of 
process  is  taken,  as  is  done  in  the  code  practice,  by  a  motion  to  quash; 
the  matter  of  distinction  between  writ  and  process  and  between  gen- 
eral and  special  appearances  being  wholly  disregarded,  or,  what  is 
the  same  thing,  whichever  kind  of  appearance  be  necessary  is  implied, 
but  rarely  ever  formally  made,  because  all  formal  appearances  have 
fallen  into  desuetude.  If,  while  among  the  cases,  we  keep  in  view 
these  distinctions,  and  observe  that  the  eleventh  section  of  the  judici- 
ary act  of  1789  has  been  much  changed  by  subsequent  acts  enlarging 
our  jurisdiction,  so  that  now  we  go  almost  to  tbe  limit  of  the  constitu- 
tion itself,  we  will  find  but  little  difficulty  in  understanding  the  cases, 
and  the  reasons  why  they  have  followed  no  particular  practice.  I 
have  examined  a  great  many  cases  to  see  precisely  how  the  objection 
we  have  in  hand,  or  any  other  of  like  kind,  has  been  made,  and  I 
think  I  may  safely  say  that  there  is  no  way  conceivable  in  which  it 
has  not  been  made,  and  not  a  case  that  undertakes  to  inform  us  how 
it  should  properly  be  done.  I  had  thought  to  go  through  them  seri' 
atim  in  the  citations  here,  but  that  treatment  has  so  extended  this 
opinion  that  I  have  been  compelled,  less  instructively,  to  condense  it 
by  classifying  the  cases  somewhat,  and  leaving  the  investigator  to  ap- 
ply them  according  to  the  suggestions  I  have  made;  remembering 
that  not  many  of  them  treat  of  the  subject  of  practice  at  ail,  and  are 
cited  only  as  examples  of  what  has  been  done  under  similar  circum- 
stances. 

In  the  following  cases  the  objection  for  irregularity  was  taken  by 
motion  to  set  aside  the  return,  quash  the  subpcsna,  or  dismiss  the 
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bill, — somewhat  as  is  doae  in  the  English  practice  I  have  songht  to 
explain,  only  no  showing  is  made  by  the  reports  as  to  the  mode  of 
making  a  special  appearance.  It  is  sometimes  stated  by  the  report 
that  there  was  a  special  appearance,  but  oftener  there  is  no  showing 
of  that  fact,  and  the  troth  is,  I  presume,  bat  little  attention  was  paid 
to  that  matter.  U.  S.  v.  Union  Pac.  R.  Co.,  98  U.  8.  669,  579,  (where 
it  is  said  an  appearance  was  made--"d«  bene  esse,'")  Kentucky  Silver 
Min.  Co.v.  Day,  2  Sawy.  468;  Jobbina  v.  Montague,  5  Ben.  422;  8. 
C.  6  N.  B.  R.  509;  Hyslop  v.  Hoppoek,  5  Ben.  447;  Panfic  R.  R. 
V.  Missouri  Pac.  Ry.  Co.,  1  McCrary,  647;  8.  C.  3  Fed.  Eep.  772; 
Eaton  V.  St.  Louis,  etc.,  Co.,  7  Fed.  Rep.  139;  Plimpton  v.  Wimlow, 
9  Fed.  Rep.  365;  Provost  v.  Pidgeon,  Id.  409;  Forsyth  v.  Pierson, 
Id.  801 ;  Massachusetts,  etc.,  Co.  v.  Chicago,  etc.,  Co.,  13  Fed.  Rep. 
^857;  CasteUo  v.  CasUUo,  14  Fed.  Rep.  207;  Boxven  v.  Christian,  16 
Fed.  Rep.  729. 

In  the  following  oases  the  objection  was  takes  in  other  modes,  all  of 
which  I  shall  not,  as  I  intended,  critically  review  in  this  opinion.  They 
can  be  explained,  or  the  practice  accounted  for,  by  attention  to  the  dis- 
tinctions towhich  I  have  adverted ;  the  general  fact  being  that  technical 
practice  has  been  quite  generally  discarded,  and  nothing  has  been  uni- 
formly substituted.  Bell  Telephone  Co,  v.  Pan  Electrie  Telephone  Co., 
ante,  685,  where  an  alleged  agent  of  defendant,  being  served  within  the 
district,  bat  who  was  in  his  own  right  also  sued,  appeared  generally  for 
himself  alone,  filed  an  affidavit  denying  the  agency,  or  that  the  defend- 
ant company  had  any  ofSoe,  etc.,  and  the  counsel  who  appeared  for 
this  alleged  agent  moved  to  set  aside  the  service,  and  it  was  done. 
No  question  was  made  on  the  point  of  practice,  but  it  will  be  observed 
there  was  no  appearance,  general  or  special,  of  the  defendant  at  all, 
and  a  stranger  made  the  motion.  Atkins  v.  Disintegrating  Co.,  1  Ben. 
118,  S.  G.  7  Blatchf.  566,  and  18  Wall.  272,  was  an  admiralty  case, 
where  the  objection  was  taken  by  answer,  and  held  to  have  been  by 
that  fact  waived,  and  yet  the  point  was  saved  by  the  stipulation  in 
the  case.  Paine  v.  Caldwell,  6  N.  B.  R.  558 ;  Tuxkerman  v.  Bigelow, 
21  Law  Rep.  208;  U.  S.  v.  Ottman,  1  Hughes,  313;  Harrison  v. 
Rowan,  Pet.  C.  G.  489,  (where  it  was  done  by  a  plea  which  was  held 
not  to  be  a- waiver,  but  afterwards  the  objection  was  held  to  have  been 
waived  by  the  formal  appearance  that  had  been  made  aliunde  the 
plea ;)  8.  C.  4  Wash,  202;  Winans  v.  McKean  R.  d  N.  Co.,  6  Blatchf. 
215 ;  Van  Antwerp  v.  Hulburd,  7  Katcbf,  426,  (where  the  objection 
was  taken  by  plea  in  abatement  to  the  jurisdiction,  substituted  at  the 
suggestion  of  the  court  for  a  motion  to  set  aside  the  service,  which,  un- 
der the  English  practice,  was  wrong,  and  fatal  under  >/on««  v.  Andrews, 
supra,)  Cushing  v.  Laird,  4  Ben.  70,  and  The  Othello,  1  Ben.  43,  (both 
in  admiralty,  where  it  is  said  so  grave  a  question  should  not  be  rnised 
by  motion,  but  by  plea  at  the  hearing ;  but  the  objections  stated  would 
be  obviated  by  putting  the  parties  specially  appearing  to  make  the 
motion  under  the  stipulation  requived  by  the  English  practice ;)  Pond 
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T.  Vtrmont  V.  B.  Co.,  12  Blatchf .  380 ;  Ober  v.  Gallagher,  98  U.  S.  199, 
(where  the  objeotion  seems  to  have  been  taken  by  demurrer,  though 
it  was  not  an  irregalar  servioe,  so  much  as  a  suggestion  that  the  aet 
of  congress  should  be  construed  as  limiting  the  jurisdiction  to  a  de- 
fendant residing  in  the  state,  for  the  defendant  was  in  fact  "found" 
within  the  district;)  Hale  v.  Continental  Life  Int.  Co.,  12  Fed.  Bep. 
359.  McCoy  v.  Cincinnati,  etc.,  R.  Co.,  13  Fed.  Rep.  3,  was  a  plea 
to  the  jurisdiction,  but  Judge  Baxtkb  intimated  the  distinction  between 
a  question  of  jurisdiction  and  one  of  mere  irregularity  of  the  service 
,  by  saying  that  the  objection  as  argued  was  "broader"  than  the  plea, 
"which  did  not  deny  service  of  the  process,  or  raise  any  question  of  its 
regularity  or  legal  sufficiency."  In  Steam  Stone,  etc.,  Co.  v.  Jones,  13 
Fed.  Bep.  567,  572,  objection  to  a  writ  of  sequestration  was  made  by 
answer,  but  it  pertained  not  at  all  to  the  appearance  of  the  party,  but 
only  to  the  efficacy  of  the  writ  to  secure  the  decree,  like  an  objection 
to  ancinary  attachment.  Beaeh  v.  Motgrcve,  16  Fed.  Bep.  305,  was 
a  bill  of  review  to  set  aside  a  decree  pro  confeteo,  based  on  irregular 
service;  and  so  it  was  in  Hartley  v.  Boynton,  17  Fed.  Bep.  S7d.  But 
here  it  may  be  remarked  that  while  it  is  entirely  competent,  of  course, 
by  appeal  or  bill  of  review,  or  such  like  proceeding,  to  undo  all  that 
has  been  done  upon  irregular  service,  if  no  appearance  has  been  made 
either  formally  or  impliedly  by  some  step  that  binds  the  party  to  an 
appearance,  and  consequent  waiver  of  the  objection,  it  is  equally  com- 
petent, at  that  stage  of  the  case,  also  to  make  a  special  appearance, 
and  move  to  vacate  all  the  proceedings  and  the  service;  for  it  is 
wlioUy  immaterial,  under  the  English  practice,  at  what  point  in  the 
proceedings  the  motion  is  made,  and  that  is  at  every  stage  the  cus- 
tomary way  of  accomplishing  that  result.  This  was  done  in  an  ad- 
miralty case,  in  Hardy  v.  Moore,  4  Fed.  Bep.  843.  In  Sharon  v.  Hill, 
26  Fed.  Bep.  722,  there  was  a  plea  denying  the  averment  of  adverse 
citizenship,  and  it  was  clearly  a  question  of  jurisdiction,  and  the  case 
is  a  perfect  illustration  of  the  distinction  on  that  subject  to  which  I 
have  called  attention.  So  Chrittmat  v.  Rmsell,  14  Wall.  69,  is  an- 
other illustration  of  it. 

I  had  noted  a  considerable  number  of  oases  on  the  law  side  of  the 
federal  courts,  for  citation,  but  shall  discard  them  with  the  remark 
that  many  of  them  show  that  this  objection,  under  the  influence  of 
loose  practice,  is  made,  even  in  those  courts,  by  motion  to  quash  the 
service,  and  not  by  plea  in  abatement,  sometimes  on  a  showing  of 
special  appearance,  but  generally  that  is  not  shown,  and  can  only  be 
implied  from  the  nature  of  the  proceeding.  In  the  code  practice 
cases  that  is  almost  the  uniform  way.  Both  in  law  and  equity  cases 
this  matter  of  a  formal  and  preliminary  appearance  is  everywhere 
disused,  notwithstanding  the  rigid  and  technical  enforcement  of  the 
rule  that  a  general  appearance  operates  as  a  waiver  of  the  objection 
we  are  considering,  and  that  it  must  be  taken  by  a  special  appearance 
for  that  purpose.    But  the  fact  is  that  appearances  are  rarely  form- 
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ally  entered  as  (ue%,  notwithstanding  oar  «qnity  rule  17;  the  solicitor 
simply  entering  his  name  on  the  docket,  and  appearing  by  whatever 
step  he  may  take  in  pleading.  This,  of  coarse,  is  a  general  appear* 
ance,  and  waives  every  mere  irregnlarity,  bat  never  9.vj  jurisdictional 
question ;  the  cases  showing  that  the  federal  courts,  and  especially 
tbe  supreme  court,  are  the  most  exacting  of  all  in  regard  to  these  two 
rules.  If  a  special  appearance  is  desired,  it  seems  to  be  accomplished 
by  some  mere  statement  of  counsel  that  he  so  appears,  or  it  is  left 
to  mere  implication  from  the  step  he  takes ;  and  wherever  the  fact 
appears  that  be  so  limits  his  appearance,  no  matter  how,  no  courts 
are  more  liberal  than  the  federal  courts — and  all  are  so — in  giving 
ei^Fect  to  that  intention,  without  regard  to  any  technical  requirement 
of  the  practice  in  that  behalf.  Harkness  v.  Hyde,  98  U.  S.  4T6.  I 
shall  merely  cite  the  cases  I  have  classified  under  the  general  head  of 
"Appearance"  to  establish  these  views ;  but  it  is  shown  by  all  the  cases 
more  by  an  exhibition  of  their  disregard  of  technical  forms  than  by 
any  decisions  or  discussions  on  the  subject.  The  general  result  is 
tliat  the  party  must  manifest  an  intention  to  appear  specially,  or  he 
will  be  rigidly  held  to  have  appeared  generally;  particularly  by  tak- 
ing any  step  that  can  be  taken  only  by  such  an  appearance ;  but  the 
courts  have  not  been  exacting;  to  require  tbe  manifestation  of  the  in- 
tention to  appear  specially  in  any  particular  way  whatever.  In  Jones 
V.  Andrews,  supra,  the  point  whether  a  motion  to  dismiss  because  the 
bill  did  not  show  a  proper  relation  of  citizenship  of  the  parties  in 
such  a  way  as  to  exhibit  the  jurisdictional  fact,  wodld  be  voluntary  or 
general  appearance,  was  reserved;  for,  being  coupled  with  another 
motion  which  certainly  had  that  effect,  it  did  not  need  to  be  decided. 
But  in  Herndon  v.  Ridgway,  17  How.  424,  there  was  both  a  motion 
to  dismiss  and  a  demurrer  on  the  ground  that  the  service  of  process 
was  ineffectual,  and  the  bill  was  dismissed.  There  was  no  showing 
of  a  special  appearance  in  a  technical  or  any  way,  but  doubtless  it  was 
treated  as  such.  The  other  cases  will  not  be  more  particularly  no- 
ticed than  by  citation.  Buttcrworth  v.  Hill,  114  U.  S.  128;  S.  C.  5 
Sup.  Ct.  Eep.  796;  Harkness  v.  Hyde,  98  U.  S.  476;  O'Hara  v.  Mac- 
Connell,  93  U.  S.  150;  Maxwell  v.  Stewart,  22  Wall.  77;  Creigkton  v. 
Kerr,  20  Wall.  8;  Atkiks  v.  Disintegrating  Co.,  18  Wall,  272;  S.  C.  7 
Blatchf.  555,  and  1  Ben,  118;  Eliired  v.  Bank,  17  Wall.  645;  Shel- 
ton  v.  Tiffin,  6  How.  163;  Farrar  v.  U.  S.,  3  Pet.  459;  Grade  T. 
P<dmer,  8  Wheat.  699;  Patterson  v,  U.  S.,2  Wheat,  221;  Pollard  v. 
Dwight,  4  Cranch,  421;  Knox  v.  Summers,  3  Cranch,  496;  Furnace 
Co.  V.  Moline,  etc..  Works,  18  Fed.  Eep.  863 ;  Small  v.  Montgomery, 
17  Fed.  Eep.  865;  Graham  v.  Spencer,  14  Fed.  Eep.  603;  Sweeney 
V.  Coffin,  1  Dill.  73;  D<yrr  v.  Gibboney,  3  Hughes,  382;  SUver  Min. 
Co.  V.  Day,  2Sawy.  468;  rir(7inia,«tc.,"Co.  v.  t/.  S.,  Taney,  418;  Me- 
Coy  V.  Lemons,  Hemp.  216;  Harrison  v.  Rowan,  Pet.  C.  C.  489. 

That  this  objection  is  not  one  of  jurisdiction,  bat  only  a  personal 
privilege  which  may  be  waived,  is  conclusively  established  by  the  fol« 
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lowing  and  all  the  eaBea  eited  in  this  opinion ;  bat  to  understand  them 
the  fact  mast  be  borne  in  mind  that  in  the  federal  courts  there  is  al- 
ways a  farther  question  which  may  be  involved  in  the  consideration, 
or  confused  with  it,  and  which  it  is  always  important  to  separate, 
namely,  whether  the  case  be  one  of  federal  cognizance  at  all  or  not, 
by  reason  of  diversity  of  citizenship,  or  the  subject-matter  of  the  suit; 
and  that  is  a  question  of  jurisdiction.  Ex  parte  Schollenberger,  96  U. 
8.  369;  Ober  v.  Gallagher,  93  U.  S.  199;  Christmas  v.  Russell,  14 
Wall.  69;  Jones  v.  Andrews,  10  Wall.  327;  Rliode  Island  v.  Mas' 
sachusetts,  12  Pet.  667;  Toland  v.  Sprague,  Id.  300;  Grade  v.  Pal- 
mer, 8  Wheat.  699;  Russell  v.  Clark,  7  Cranoh,  69,  99;  Pond  v.  Ver- 
mont V.  R.  Co.,  12  Blatchf.  280;  Goodyear  v.  Chaffee,  3  Blatchf.  268 ; 
Segee  v.  Thomas,  Id.  11;  Picquet  v.Swan,  6  Mason,  35;  Flanders  v. 
^tna  Ins,  Co.,  3  Mason,  158;  Kitchen  v.  Strawbridge,  4  Wash.  C.  C. 
85 ;  Harrison  v.  Rowan,  Pet.  C.  C.  489. 

The  leading  case  of  ToLnnd  v.  Sprague,  12  Pet.  300,  approving  Pie- 
quet  V.  Swan,  5  Mason,  3d,  establisbes  that  with  us  process  cannot 
be  served  outside  the  district,  and  be  effective,  if  objection  be  made; 
and  the  subsequent  decisions  abundantly  support  it.  Exports  Schol- 
lenberger, 96  U.  8.  369;  Ober  \. Gallagher,  93  U.  S.  199;  Galpin  v. 
Page,  18  Wall.  350;  Chafee  v.  Hatfward,  20  How.  208;  Ilerndon  v. 
Ridgway,  17  How.  424;  Levy  v.  Fitzpatrick,  15  Pet.  167;  Russell  v. 
Clark,  7  Cranch,  69,  99 ;  Parsons  v.  Howard,  2  Wood,l ;  Pucijic  R. 
B.  V.  Missouri  Pac.  Ry.  Co.,  1  McCrary,  647;  S.  C.  3  Fed.  Eep.  772; 
Hyslop  y.  Hoppock,  5  Ben.  447,  533. 

But,  if  we  are  to  have  technical  practice  in  making  the  objection, 
it  must  be  done,  in  a  federal  court  of  equity,  in  the  way  I  have  indi- 
cated ;  for  that  was  the  uniform  method  in  the  English  court  of  chan- 
cery at  the  time  our  equity  rules  were  adopted.  There  is  no  doubt  of 
this,  and,  as  long  as  equity  rule  90  exists,  this  practice  must  be  fol- 
lowed, if  insisted  upon,  no  matter  how  much  the  practice  has  been 
disregarded  by  our  courts. 

Motion  granted. 


MeIjLen  and  another  v.  Fosn  and  others. 

(Oireuit  Ocntrt,  W.  D.  Tennessee.    September  18, 188«.) 

.  EvrosMOB— Pabol  Evidence— Oohtracts  in  'WRrnNa — AMBiGmTtEs. 

The  mere  use,  in  a  document,  of  the  same  word  to  express  different  mean- 
ings, does  not  create  such  an  ambij^uity  in  the  contract  aa  to  let  in  parol  proof, 
if  it  appear  by  the  context  of  the  contract  itself  in  which  particular  sense  the 
parties  used  the  disputed  word.* 
.  Contract— "Plastering  and  Stdcco  Wobk"  Incxudes  Lathinq. 

Where  the  speciflcations  of  a  buildinfi;  contract  contained  a  general  head- 
ing or  title  called  "Plastering, "  under  which,  in  subtitles  called    Deafening, " 

i  See  note  at  end  of  case. 


Digitized  by 


Google 


^0  FEDERAL  BEFOBIEB. 

"Lathing,"  and  "Plastering,"  tlie  whole  title  is  described,  and  a  contractor 
undertook  "to  do  the  plastering  and  stucco  work"  according  to  the  gpeciflca- 
tions,  there  is  no  ambiguity  raised  by  the  double  use  of  the  word  Plaster- 
ing, "  and  it  will  be  construed  to  mean  all  included  under  the  general  title, 
and  not  that  alone  described  under  the  subtitle  "Plastering;"  and  this,  al- 
though the  specifications  call  for  wire  lathing,  and  not  the  ordinary  wooden 
Blip. 

Attaohment  Case. 

This  case  was  removed  from  the  state  court,  where  it  was  in  form 
a  bill  in  equity,  but  in  fapt  a  sait  at  law  upon  the  contract,  attaching 
the  effects  of  a  non-resident.  By  consent  the  parties  did  not  replead, 
and  by  stipulation  the  case  was  tried  by  the  coart  without  a  jury. 
The  contract  involved  was  a  building  contract,  and  the  facts  are  stated 
in  the  opinion ;  but,  as  it  is  a  construction  of  the  language  of  the  in- 
strument, the  whole  document  is  inserted  here,  in  order  to  aid  in  un- 
derstanding the  rulings  of  the  court. 

"Exhibit  A  to  Bill. 

"On  the  tbirtieth  of  April,  1884,  a  written  contract,  executed  in  duplicate, 
was  entered  into  l)etweeD  Fierce  &  Morgan,  (Charles  Pierce  and  Thomas 
Morgan,)  of  Indianapolis,  Indiana,  of  the  one  part,  and  M.  J.  Ford,  of  Louis- 
ville, Kentucky,  of  the  second  part,  which  contract  between  the  parties  is  still 
a  valid  and  subsisting  contract,  and  wherein  it  is  agreed  by  the  said  Pierce  & 
Morgan,  as  complete  and  original  contractors  for  the  erection  of  the  Memphis 
Cotton  Exchange  at  Memphis,  Tennessee,  to  and  with  the  said  Ford,  that  for 
the  sum  of  seven  thousand  five  hundred  dollars  to  be  paid  by  said  Fierce  <& 
Morgan  to  said  Ford  the  said  Ford  undertook  and  agreed  to  do  and  perform, 
as  subcontractor,  the  plastering  and  stucco  work  required  by  the  plans  and 
specifications  for  the  said  building  as  prepared  by  H.  Walters,  architect  of 
Louisville,  Kentucky,  and  in  strict  conformity  therewith,  as  well  as  to  do 
and  furnish  all  labor,  workmanship,  and  materials  required  to  do  the  pla.ster- 
ing  and  stucco  work  necessary  in  the  erection  and  completion  of  said  build- 
ing; and,  aa  payment  therefor,  the  said  contract  recites  that  the  said  Ford  is 
to  receive  the  aforementioned  sum,  in  the  following  manner,  viz.:  Ninety 
per  cent,  of  the  amount  of  the  value  of  the  work  done  will  be  paid  during  the 
progress  of  the  work,  said  valne  to  be  baaed  on  monthly  estimates  of  the 
amount  of  the  work  done,  and  the  payments  to  be  made  every  thirty  days; 
and  after  the  work  has  been  completied  the  balance  of  the  amount  of  the  con- 
tract and  extra  work  will  be  paid  for.  It  is  further  provided  in  the  said  con- 
tract that  if,  during  the  progress  of  the  said  work,  or  at  any  other  time, 
changes  are  made  in  the  specifications  and  plans  either  in  the  quantity  or 
quality  of  the  work,  whereby  tlie  amount  or  cost  of  said  work  or  plastering 
is  increased  beyond  the  sum  stipulated,  such  changes  are  to  be  acceded  to  and 
executed  by  said  Ford  witlioiit  vitiating  or  violating  the  said  contract,  and 
that  the  value  of  all  such  changes  stiall  be  added  to  said  contract  price,  and 
be  paid  for  by  said  Fierce  &  Morgan  in  the  same  manner  as  the  original 
amount  is  agreed  to  be  paid.  And  the  said  contract  further  provides  and 
contemplates  that  the  work  thereinbefore  set  out  shall  be  under  the  super- 
vision of  said  Walters,  or  his  assistant,  and  that  he  or  such  assistant  shall 
have  power  to  accept  or  refuse  to  accept  any  or  all  of  such  work,  as  is  cus- 
tomary when  compared  with  the  requirements  of  the  said  plans  and  specifi- 
cations already  referred  to.  The  aforesaid  recitals  and  premises  considered, 
it  is  agreed  by  and  between  said  M.  J.  Ford,  of  Louisville,  Kentucky,  of  the 
first  part,  and  Hugh  and  Thomas  Mellen,  of  the  second  part,  that  for  and  in 
consideration  of  one  dollar  cash  in  hand  paid,  the  receipt  of  which  is  hereby 
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acknowledged,  the  said  party  of  the  flrst  part  agrees  to  and  with  said  second 
parties  that  he  will  allow  and  permit  them  to  do  the  said  plastering  and  stucco 
work  on  the  said  Memphis  Cotton  Exchange,  as  set  out  in  the  flrst  part  of 
this  instrument,  on  the  following  agreements  and  conditions;  that  is  to  say: 

"(1)  The  said  second  parties  are  to  furnish  all  labor,  workmanship,  and 
materials,  and  to  do  and  complete  the  Work  hereinbefore  set  out,  being  the 
work  deAned  and  contemplated  by  the  said  plans  and  speciflcations,  in  a  first- 
class,  workman-like  manner,  and  as  rapidly  as  is  consistent  wjth  lirst-class 
work  when  the  building  is  ready  for  tliem  to  begin  on. 

"(2)  Should  there  at  any  time  be  any  extra  work  to  be  done,  as  is  contem- 
plated by  the  contract  between  said  Ford  and  said  Pierce  &  Morgan,  as  is  set 
out  in  the  premises  hereof,  the  said  Ford  reserves  to  himself  tlie  right  to  do 
any  and  all  of  such  extra  work,  or  to  permit  the  second  parties  hereto  to  do  it, 
but  only  upon  terras  to  be  agree<l  upon  at  the  time  such  extra  work  is  ordered. 

"(3)  The  said  work  now  agreed  to  be  done  by  said  second  parties  shall  be 
done  and  executed  by  them  according  to  the  said  plans  and  specifications 
named,  and  in  strict  conformity  therewith,  under  the  supervision  of  said 
Walters,  architect,  or  his  assistsint.  as  well  as  under  the  supervision  of  said 
Ford.  The  said  Ford  reserves  this  right  to  himself,  for  the  reason  that  he  is 
answerable  over  to  said  firm  of  Pierce  &  Morgan,  his  principals. 

"(4)  Should  said  second  parties  at  any  time  fail  or  neglect  to  do  or  execute 
said  work,  or  fail,  neglect,  or  refuse  to  furnish  or  complete  the  same  accoril- 
ing  to  the  said  plans  and  specifications,  they  are  to  forfeit  any  sum  of  money 
due,  unpaid,  or  to  become  due  thereon,  as  is  set  out  in  No.  6  hereof;  and  the 
said  Ford  is  given  the  right  to  rescind  and  annul  this  contract,  and  all  rights 
thereunder,  at  his  option,  without  notice  to  said  second  parties,  and  may  then, 
by  himself  or  others,  proceed  to  and  complete  said  work. 

"(5)  The  baid  Ford  is  to  pay  all  bills  incurred  by  said  second  parties  with 
material-men  for  or  on  account  of  materials,  goods,  or  supplies  furnished  or 
used  in  the  doing  and  completing  of  the  work  herein  referred  to,  which  pay- 
ments are  to  be  madie  by  him  each  thirty  days,  and,  when  so  paid  by  him,  he 
shall  be  credited  therefor  on  the  pityraents  to  be  made  by  him  to  said  second 
parties,  as  is  set  out  in  No.  6  hereof;  and  the  wages  of  the  mechanics  and 
laborers  employed  are  to  be  paid  by  the  said  Ford  also  when  due. 

"(6)  In  consideration  of  the  prompt  and  faithful  performance  of  the  fore- 
going terms,  agreements,  and  conditions,  the  said  Ford  promises  and  agrees 
to  and  with  the  said  second  parties  that  he  will  pay  them  five  thousand  seven 
hundred  dollars  in  the  following  manner,  viz.:  Ninety  per  cent,  of  this 
amount  of  the  value  of  the  work  done  will  be  paid  during  the  progress  of  the 
work,  said  value  to  be  based  on  monthly  estimates  of  the  amount  of  work 
done,  and  the  payments  to  be  made  every  thirty  days;  and,  after  the  work  has 
been  completed  and  accepted  by  Pierce  &  Morgan,  and  Walters,  architect,  the 
balance  of  the  percentum  will  be  at  that  time  paid.  This  undertaking  on 
the  part  of  said  Ford  to  pay  said  sum  of  five  thousand  seven  hundred  dollare 
is  in  no  manner  a  personal  undertaking  or  liability,  for  it  is  agreed  that  said 
second  parties  are  to  look  to  said  building  and  its  owners  for  any  sum  of 
money  due  them;  but  said  Ford  binds  and  obligates  himself  in  the  first  in- 
stance, and  then  only,  to  pay  said  second  parties  their  proper  share  of  sums  of 
money  received  by  him  on  account  of  the  estimates  paid  for  work  done,  and 
said  Ford  is  bound  to  this  extent  only. 

"(7)  The  change  of  the  original  specifications  and  drawings  concerning 
stucco  work  in  tlie  two  exchange  rooms  is  to  be  made  by  the  said  second  par- 
ties without  extra  charge. 

"In  testimony  of  all  which,  witness  our  hands,  at  Louisville,  Kentucky, 
this  fourteenth  day  of  .January,  1885.  M.  J.  Ford. 

"Hugh  &,  Thos.  Mellbn." 
v.28F.no.l2— 41 
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Pray$er  d  Scruggs,  for  plaintiffs. 
Finlay  d  Peters,  for  defeudaata. 

Hahhokd,  J.  The  reliance  of  the  defendants  on  the  written  eon* 
tract  is  well  founded.  The  affairs  of  men  would  be  unstable  bejond 
endurance  if,  after  reducing  their  agreements  to  writing,  the  courts 
permitted  thdm  to  wrangle  over  all  the  circumstances  preceding  and 
subsequent  to  the  writing  in  a  struggle  for  some  interpretation,  more 
or  less  favorable  to  the  one  side  or  the  other,  of  words  that  are  elastic 
enough  to  excite  the  ingenuity  of  the  parties  or  their  counsel.  And 
it  may  be  remarked  that  very  few  of  the  words  of  our  language,  in  use 
in  the  ordinary  commercial  dealings  of  men  with  each  other,  have  an 
inflexible  meaning,  as  one  may  see  who  will  look  over  any  collection 
of  adjudicated  words  and  phrases.  I  have  not  been  able  to  find  the 
word  "plastering,"  as  used  in  building  contracts,  defined  by  any  court; 
but  in  Hlggins  v.  Lee,  16  111.  495,  under  that  general  title,  was  in- 
cluded "lathing,"  and  it  was  held  that  plastering,  without  it,  on  bare 
walls,  was  a  departure  from  the  contract,  and,  if  done  by  consent, 
the  defendant  was  entitled  to  have  the  cost  of  the  lathing  deducted ; 
and  in  Walls  v.  Bailey,  49  N.  Y.  464,  in  a  contract  "to  do  the  plaster- 
ing work,"  there  was  an  agreement  to  pay  the  owner  for  all  laths  sup- 
plied by  him  at  the  invoice  price.  These  are  not  adjudications  of  the 
point  we  have  in  this  case,  for  there  was  no  dispute  about  the  mean- 
iiig  of  the  terms  employed;  but  they  serve  as  illustrations  of  the  fact 
that  in  other  contracts  lathing  has  been  treated  as  a  part  of  the 
"plastering"  or  "plastering  work,"  and  I  think  it  is  so  commonly  un- 
derstood in  the  parlance  of  both  builders  and  their  customers.  Just 
as  if  one  should  engage  another  to  paint  a  picture,  it  might  be  gen- 
erally understood,  in  the  absence  of  any  stipulation  to  the  contrary, 
that  the  painter  should  furnis^)  the  canvas  or  other  foundation  for 
the  "painting"  as  a  part  of  it, — which,  in  the  construction  of  a  statute, 
the  porcelain  foundation  was  held  to  be,  in  Arthur  v.  Jacoby,  103  U. 
S.  677, — though  no  one  could  possibly  infer  from  a  contract  to  paint 
a  house  that  the  contractor  should  furnish  the  walls  to  be  painted, 
any  more  than  such  an  implication  eould  be  raised  from  a  contract  to 
plaster  it. 

The  definitions  of  the  lexicographers  do  not  exclude  the  lathing  as 
part  of  the  "plastering,"  though  it  is  plain  it  is  not  necessarily  in- 
cluded. "The  act  of  covering  walls,  ceilings,  etc.,  with  plaster," 
Woroest.  Diet.  "Plaster"  is  a  "composition  of  lime,  sand,  and  hair 
»r  straw,  and  water,  employed  in  overlaying  the  interior  and  exterior 
faces  of  walls;  mortar;  stucco;  cement."  Id.  "Lath"  is  defined  to 
be  a  "thin  strip  of  wood  nailed  to  studs  and  furring  to  support  plas- 
tering." Id.  The  definitions  in  Webster  are  substantially  the  same, 
except  he  defines  "plastering"  as  "the  plaster  work  of  a  building;  a 
covering  of  plaster."  Webst.  Diet.  "A  mixture  of  lime,  hair,  and 
wnd  to  cover  lath-work  between  timbers  or  rough  walling,"  etc.     2 
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Encyc.  BHt.  (9th  Ed.)  p.  470,  tit.  "Architecture,"  sub-tit.  "Plaster- 
ing." "The  carpenter's  work  being  completed,  strong  batten  laths  are 
nailed  up,  etc.,  as  laths  are  in  England."  4  Encyc.  Brit.  454,  tit. 
"Building,"  subtit.  "Ceilings."  Again :  "His  materials  are  laths,  lath- 
naiU,  lime,  sand,  hair,  etc.,  (Id.  subtit.  "Plaster- work,"  p.  504;)  and 
"when  the  lathing  is  completed,  the  work  is  either  laid  or  pricked  up," 
etc.,  (Id.  subtit.  "Plastering  on  Laths,"  p.  505.)  Finally :  "But  lath- 
ing and  plastering  on  laths,  as  practiced  in  England,  is  at  best  a  very 
flimsy  affair,  and  greatly  requires  improvement."  etc.  This  book 
commends  the  French  work,  with  stronger  laths,  wider  apart,  and 
does  not  seem  to  know  of  our  American  wire  lathing,  and  describes 
the  process  of  "plastering  on  walls"  and  "stucco  work."  Id.  505, 
506. 

From  Gwilt's  Encyclopedia  of  Architecture,  (page  5S7,  tit,  "Plas- 
tering,") I  quote:  0 

"When  a  wall  is  to  be  plastered,  it  is  called  'rendering.'  la  other  cases 
the  first  operation,  as  in  ceilings,  partitions,  etc.,  is  lathtng, — nailing  the 
laths  to  the  joists,  quarters,  or  battens,  ff  ull  directions  for  lathing  are  then 
given.]"    Section  2288. 

"After  lathing,  the  next  operation  is  laying,  more  commonly  called  •  plas- 
tering.' It  is  the  first  coat  on  laths.  *  *  m  On  brick-work  it  is  also  the 
first  coiit,  and  is  called '  rendering.' "  etc    Section  2238. 

From  dough's  Contractors'  Manual,  p.  41,  I  find  the  sobdivisions 
of  "Plaster,  Mason's  Work,"  include  "Particulars  Belative  to  Lathing 
and  Plastering,"  "Plastering  on  Brick-work,"  "Lath  and  Plaster," 
"Stucco  Reveils,"  "Deafening,"  etc.;  and  that  "plasterer's  work  to  be 
charged  by  the  day"  includes  "laths  per  hundred  and  nails  per  pound," 
etc. 

From  another  source  I  qnote : 

"Plastering  is  applied  directly  upon  walls  of  brick  and  mortar,  the  joints 
of  which  are  left  rough,  that  it  may  the  betl«r  adhere;  or  upon  a  surface  of 
laths,  which  are  flat,  narrow  strips  of  wood  securely  nailed  to  the  joists,  raft- 
ers, or  studs,  parallel  to  each  other,  and  so  close  togetlter  that  but  little  space 
(usually  4  inch)  is  left  for  tlie  mortar  to  get  between  them.  That  which  passes 
through  sprearfs  and  hardens  in  lumps,  which  key  the  rest  of  the  coating  to 
the  laths."     13  Amer.  Encyc.  (Ed.  1870)  p.  377. 

From  Vod^e's  Architects'  and  Builders'  Companion,  p.  259, 1  find 
"plastering  and  stucco  work,"  with  rules  for  measuring  it,  and  "lath" 
defined  as  "a  slip  of  wood  used  in  slating,  tiling,  and  plastering." 
Page  139.  And  in  the  constitution,  bill  of  prices,  and  rules  for 
measuring  of  the  "Memphis  Plasterers"  of  1872, 1  find :  "For  work- 
manship and  material  on  lathing," — "lathing  only  including  nails;" 
and  "for  workmanship  and  material  on  brick- work." 

The  writers  speak  of  the  antiquity  of  the  art,  the  perfection  to 
which  it  had  reached,  the  durable  work  done  by  the  ancient  me- 
chanics, and  the  infinite  variety  and  purposes  to  which  plastering 
may  be  applied  in  architecture,  etc. ;  and  the  statute  of  1  Jac.  c. 
20,  forbade  the  "plaisterers"  to  exercise  the  art  of  painting  in  Lon- 
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don.    Ghamb.  Encyc. ;  3  Toml.  Law  Diet.  115;  5  Jac.  Law  Diet.  158. 

From  these  definitions,  and  oar  eommon  understanding,  it  is  evi- 
dent that  the' words  used  are  not  technical  terms  of  art  requiring 
parol  proof  to  explain  them;  and,  while  the  word  "plastering,"  like 
most  of  the  words  in  our  language,  is  susceptible  of  more  than  one 
meaning,  as  I  have  shown,  when  one  undertakes,  as  these  plaintifiFs 
did,  to  do  "the  plastering  and  stucco  work  required  by  the  plans  and 
specifications  for  the  said  building,"  and  "to  furnish  all  labor,  work- 
manship, and  materials  to  do  and  complete  the  work  hereinbefore 
set  out,  being  the  work  defined  and  contemplated  by  said  plans  and 
specifications,"  etc.,  and  "in  a  first-class,  workman-like  manner,"  and, 
in  another  place,  "to  do  and  furnish  all  labor,  workmanship,  and  ma- 
terials required  to  do  the  plastering  and  stucco  work  necessary  in  the 
erection  and  completion  of  said  building,"  it  can  scarcely  be  doubted 
that,  ^  these  very  terms  of  their  written  contract,  they  agreed  to 
furnish  whatever  lathing  was  required  or  was  necessary  as  a  part  of 
the  "plastering  work,"  and  that  it  would  be  as  much  a  part  of  the 
"materials"  as  the  lime,  sand,  hair,  or  water  would  be,  unless  the 
walls  were  to  be  constructed  to  hold  the  "plastering"  without  laths. 
If  the  laths  should  not  be  included  in  the  term  "plastering,"  they 
certainly  would  be  in  the  words  "plastering  work,"  for  it  is  plain  the 
contract  is  to  be  read  as  if  the  words  were  "plastering  work"  and 
"stucco  work,"  particularly  as  there  is  in  the  "plans  and  specifica- 
tions" no  separate  heading  or  title  for  the  "stucco  work,"  which  is 
simply  a  part  of  the  "plastering"  as  described  by  the  speoificatibns 
under  the  subtitle,  not  the  general  title  by  that  name. 

Laying  aside,  therefore,  the  "plans  and  specifications,  and  strik- 
ing out  of  the  contract  all  reference  to  them,  and  it  is  my  opinion 
that  the  words,  used  in  such  a  context,  would  import  a  stipulation  to 
furnish  the  lathing,  as  a  part  of  the  "labor,  workmanship,  and  mate- 
rials" to  do  "the  ^plastering  and  stucco  work  required  in  said  cotton  ex- 
change building,"  or  "necessary  in  the  cotton  exchange,"  or  "neces- 
sary in  the  erection  and  completion  of  said  building ;"  in  all  of  which 
contexts  the  words  "plastering"  and  "stucco  work"  are  repeated.  To 
do  the  work  in  a  first-class  and  workman-like  manner  jronld  require 
lathing,  unless  an  inspection  or  description  of  the  building  should 
disclose  to  the  plasterer  that  the  walls  were  already  lathed  or  other- 
wise prepared  to  hold  the  plastering.  There  is,  in  a  legal  sense,  no 
such  ambiguity  as  requires  parol  evidence  to  explain  the  words  used, 
either  "latent  or  patent"  or  "positive,  relative,  or  mixed."  Barry  y. 
Coomhe,  1  Pet.  640,  652;  Moran  v.  Prather,  23  Wall.  492,  502;  2 
Pars.  Cont.  (7th  Ed.)  557,  and  note.  We  should  look  carefully  to 
the  substance  of  this  agreement,  as  contradistinguished  from  its  mere 
form,  in  order  that  we  may  give  it  a  fair  and  just  construction,  and 
ascertain  the  substantial  intent  of  the  parties,  which  is  the  funda- 
mental rule  in  the  construction  of  all  agreements.  Chesapeake  i£ 
Ohio  Canal  Co.  v.  Hill,  15  Wall.  94.    And  it  may  be  said  of  the  parol 
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proof  in  this  case,  in  view  of  the  language  actually  used,  as  was  said 
in  Brawley  v.  U.  S.,  96  U.  S.  168: 

"All  this  is  irrelevant  matter.  The  written  contract  merged  all  previous 
neguliationa,  and  is  presumed,  in  law,  to  express  the  final  Understanding  of 
the  parties.  If  the  contract  did  not  express  the  true  agreement,  it  was  the 
claimant's  folly  to  have  signed  it.  The  court  cannot  be  governed  by  any 
such  outside  considerations. " 

From  the  almost  innumerable  analogies  to  be  found  in  the  cases 
on  this  subject  I  select  a  few  only  to  show  the  scope  of  the  rule  of 
construction  as  I  have  endeavored  to  apply  it  here.  In  Shipman  r. 
District  of  Columbia,  18  Ct.  CI.  291,  832,  a  contract  to  construct  "a 
wall"  at  five  dollars  per  cubic  yard  was  held  to  include  excavations 
for  the  foundation.  In  Stuart  v.  Cambridge,  125  Mass.  102,  the 
contract  required  excavations  14  inches,  and  "deeper  if  necessary  to 
guaranty  a  firm  and  solid  foundation,"  and  it  was  held  that  the  con- 
tractor must  drive  piles,  if  necessary,  for  "a  firm  and  solid  founda- 
tion."  And  in  Williamt  v.  Fitzmaurice,  8  Hurl.  &  N.  844,  one  con- 
tracted to  do  all  the  work  specified  under  the  heading  "Carpenter  and 
Joiner,"  and  to  complete  the  house  by  a  given  time,  and  to  furnish 
the  materials,  etc.  The  "flooring"  was  not  specified,  and  it  was  held 
to  be  included,  for  the  common-sense  reason  that  a  house  could  not 
be  completed  without  flooring.  So,  here,  "plastering  work"  for  the 
walls  of  a  building  would  not  be  completed,  "in  a  first-class  and 
workman-like  manner,"  without  lathing;  and  where  the  plasterer 
agrees  to  furnish  "all  labor,  workmanship,  and  materials  to  do  and 
complete  the  plastering  and  stucco  work,"  it  is  to  be  generally  in- 
ferred that  the  necessary  lathing  to  hold  the  plastering  together  is  an 
essential  part  of  the  work,  and,  like  the  hair,  which  serves  a  similar 
purpose,  and  no  other,  in  plastering,  must  be  furnished  as  a  part  of 
the  "materials"  which  go  to  make  up  a  surface  of  plastering.  One 
of  the  plaintiffs  admits  this  construction  when  he  testifies,  as  do  other 
witnesses,  that  the  common  wood  lath  would  be  included  in  such  a 
bargain,  bnt  not  the  toire  lath  mentioned  in  these  specifications,  which 
will  be  referred  to  hereafter. 

But  the  plaintiffs'  case  would  not  be  fairly  treated  were  we  to  stop 
here,  conclusive  as  these  considerations  have  seemed  to  me,  and  in- 
exorably as  they  demand  a  judgment  for  the  defendant;  for,  if  the 
plaintiffs'  testimony  be  true,  they  have  been  cunningly  overreached 
by  the  defendant,  with  a  result  that  he  who  did  the  work  has  done  it 
at  a  partial  loss  or  insignificant  gain,  while  he  who  furnished  the  "re- 
sponsibility"— and  he  did  not  furnish  the  money,  as  argued,  for  that 
came  from  the  cotton  exchange — has  reaped  an  enormous  and  uncon- 
scionable profit ;  or  else  both  parties  have  made  a  mistake  in  nnder- 
standing  and  dealing  with  each  other,  with  precisely  the  same  result, 
for  that  result  is  one  of  the  fixed  facts  of  this  case.  In  either  of 
which  events,  however,  I  may  say  now  that  their  remedy  is  not  by  a 
snit  upon  this  contract  in  writing,  and  a  recovery  upon  another,  which 
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ihey  vonld  prove  by  parol,  in  violation  of  wholesome  mtes  of  eviclenee, 
but  by  a  bill  to  reform  the  oontraot  and  correct  the  mistake  or  set 
aside  the  fraud,  if  there  has  been  one.  Bat  if  the  plaintiffs'  testi- 
mony be  not  true,  and  that  of  the  defendant  established,  then  they 
have  made  a  foolish  and  hard  bargain,  against  \rbich  no  court  should 
give  any  relief,  for  they  are  not  in  any  sense  imbeciles. 

The  Confederate  Note  Case,  19  Wall.  548,  557,  and  others  similar 
to  it,  show  that  the  rale  of  ambiguity  which  lets  in  parol  proof  may 
be  invoked  by  extrinsic  circumstances,  and  as  to  terms  which  have  as ' 
fixed  a  meaning  as  our  word  "dollars ; "  but  they  also  show  how  extraor- 
dinary these  circumstances  must  be.  The  plaintiOTs'  case  does  not, 
I  think,  fall  within  it,  and  the  argument  already  suggested,  for  an  ad- 
herence to  the  wise  rule  against  parol  testimony  to  vary  written  con- 
tracts, against  a  careless  application  of  the  exception  growing  out  of 
"ambiguities,"  and  in  favor  of  a  careful  resort  to  the  privilege  of  look- 
ing to  the  "surrounding  circumstances,"  remains  unshaken  if  we  turn 
to  the  proof  adduced  in  this  case.  Indeed,  the  conflict  of  oath  against 
oath  of  interested  witnesses,  the  destructive  injQuence  of  the  ex  post 
facto  developments,  with  their  suggestive  temptations  to  repair  losses 
or  retain  unexpected  profits,  admonish  a  court  to  look  well  to  the 
preservation  of  the  general  rule. 

It  must  bo  remembered  that  proof  that  there  was  in  fact  a  differ- 
ent contract  does  not  bring  the  case  within  the  exception ;  for,  if  so, 
there  could  be  no  general  rule, — there  would  be  no  use  in  writing  out 
contracts, — and  every  case  would  be  a  struggle  over  the  whole  ground 
of  negotiation,  agreement,  and  execution,  in  the  light,  not  "of  sur- 
rounding circumstances,"  but  of  those  which  subseqaeutly  develop 
themselves  as  well.     Maryland  v.  Railroad  Co.,  22  Wall.  105,  113. 

What  has  been  already  said  about  the  terms  ns.ed  to  express  the 
agreement  gathers  the  strength  of  a  conviction  of  absolute  truth  when 
we  turn  to  the  "plans  and  specifications,"  somewhat  discorded  there, 
and  see  that  "lathing"  is  conspicuously  provided  for  under  the  head 
of  "Plastering."  It  can  make  no  difference  that  it  is  wire  lathing,  in 
this  matter  of  construing  the  contract,  for  there  it  appears  before  the 
contracting  parties  as  a  part  and  parcel  of  their  written  contract.  It 
is  a  most  important  consideration  for  them  in  their  bargainings  with 
each  other,  for  it  is  costly;  but,  in  construing  what  they  have  writ- 
ten to  express  the  agreement  reached  by  the  negotiations,  the  charac- 
ter and  cost  of  the  lathing  are  immaterial,  unless  we  are  to  abrogate 
the  rale  of  law  for  the  interpretations  of  written  instruments.  The 
plaintiffs  agree  that  they  were  to  do  the  "deafening, "  which  is  another 
subheading  under  the. general  title  "Plastering," — no  more  conspicu* 
ous  in  the  specifications  than  that  of  "Lathing,"  except  that  it  imme- 
diately precedes  it,  and  there  can  be  no  more  reason  for  including 
one  in  the  terms  of  contract  as  "plastering  and  stucco  work"  than 
the  other.  This  could  not  be  denied,  and  there  would  be  no  question 
about  it  but  for  the  fact  that  in  the  specifications,  under  the  same 
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general  title  of  "Plastering,"  there  is  also  a  sabheading  vf  the  same 
title,  "Plastering,"  thus: 

"VhABXEBXSQ," 

"Deafening"  (describing  It.) 
"iatTifnflr,"  (describing  it.) 
"Plastering,"  (describing  it.) 

Tbik  method  of  division  and  snbdivision  is  nsed  all  through  the 
specifications  as  to  all  branches  of  the  work,  and  everything  is  very 
plain  and  oomprehensible.  The  plaintiffs  undertake  to  prove  that 
they  were  only  to  do  the  work  under  this  auhtitle,  "Plastering,"  and 
the  "deafening,"  and  that  the  defendant  was  left  to  do  the  wire  lath- 
ing. The  defendant  undertakes  to  prove  that  the  plaintiffs  were  to 
do  all  that  he  was  himself  to  do  under  the  contract  with  Pierce  & 
Morgan,  which  included  all  under  the  general  tUU  "Plastering;"  and 
that  especially  was  the  wire  lathing  talked  about  and  provided  for  in 
their  negotiations.  I  shall  not  detail  the  proof,  but  it  is  sufficient  to 
Bay  that  both  parties  struggle  around  this  issue  to  prove  every  oor- 
roborating  circumstance  on  either  side,  and  to  explain  any  fact  that 
seems  damaging  to  either  party,  with  an  ingenuity  of  swearing  and 
argument  that  serves  to  demonstrate  the  value  of  the  rule,  and  the 
necessity  of  adhering  to  the  written  words  of  the  contract,  in  the  light 
of  the  then  existing  facts,  and  not  subsequent  developments  of  act- 
oal  resnlts. 

And  it  is  wonderful  bow  the  peculiarities  of  this  contract  have  de- 
prived the  court  of  many  of  the  usual  tests  for  resolving  such  a  con- 
flict of  evidence.  Take,  for  example,  the  rule  of  practical  construc- 
tion by  the  parties.  Ordinarily  the  circumstance  that  Ford  in  fact 
contracted  for  the  wire  lathing,  employed  one  Burke  to  put  it  on,  etc., 
— ^indeed,  did  exactly  just  what  the  Mellens  say  he  was  to  do,— 
would  be  conclusive.  But  in  the  same  way  he  made  contracts  for 
lime,  sand,  etc.,  though  the  Mellens  swear  this  was  an  interference 
against  which  they  protested  at  the  time.  On  the  other  hand,  the 
MeUens  actually  paid  Burke  for  his  work  with  the  lathing  out  of 
money  sent  them  by  Ford,  in  compliance  with  the  contract,  just  as 
he  paid  for  lime,  sand,  labor,  etc.,  but  this,  they  say,  was  for  Ford's 
eonvenience.  The  correspondence  or  other  written  evidence  pro- 
duced is  equally  ineonclasive,  and  important  letters  and  memoranda 
on  either  side  are  wanting,  having  been  mislaid  or  lost.  The  plaintiffs 
swear  that  originally  it  was  agreed  or  contemplated  that  they  should 
do  all  the  "plastering,"  including  the  lathing,  at  $7,200,  an  amount 
greater  than  that  of  this  written  contract, — sufficiently  large  to  cover 
it, — but  that  that  negotiation  fell  through  because  Pierce  &  Morgan 
would  not  release  Ford,  which  was  a  condition  between  the  Mellens 
and  Ford.  Ford  agrees  substantially  to  this,  except  that  he  gives 
other  reasons  also,  and  says  the  price  was  $6,200,  and  that  for  the 
very  reason  that  Pierce  &  Morgan  insisted  on  holding  him  to  his  re- 
sponsibility to  them  he  refused  the  proposed  terms,  and  insisted  oa 
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the  agreement  which  is  contained  in  this  writing  we  have  before  ns. 

The  wire  lathing  actually  cost  about  $1,600,  as  we  now  know,  but  at 
the  time  of  the  contract  neither  party  knew  what  it  would  cost,  and  dif- 
fered about  it.  Ford  was  to  do  all  the  work  for  $7,500,  and  the  plain- 
tifFs,  according  to  defendant's  contention,  for  $5,700,  leaving  Ford  a 
profit  of  $1,800;  whereas,  if  the  plaintiffs'  contention  be  true,  and 
Ford  pays  for  the  lathing,  the  latter's  profit  would  be  only  $200. 
That  which  he  did  was  to  pay  for  the  work  as  it  prc^essed,  on  the 
same  terms  as  he  was  paid  by  Pierce  &  Morgan,  and  be  "responsi- 
ble" -to  them  according  to  his  contract.  The  work  cost  the  Mellens, 
exclusive  of  the  lathing,  $4,425,  not  including  the  labor  of  themselves, 
worth  $4  per  day  each.  Deducting  the  $350  allowed  for  the  abandon- 
ment of  the  deafening,  and  discarcUng  all  minor  dispotes  as  to  proper 
statement  of  the  account,  by  which  it  is  sought  to  show,  on  the  one 
hand,  that  the  contract  was  in  fact  profitable,  and,  on  the  other,  that 
the  losses  were  greater,  and  we  have,  on  the  above  basis,  an  actual 
profit  for  the  Melleus  of  $925,  from  which,  if  we  deduct  the  value  of 
their  own  labor,  it  leaves  them  no  profit  worth  mentioning;  or,  to  put 
it  another  way,  they  got  only  $925  for  their  own  labor  and  as  profits 
on  the  contract,  which  was  inadequate,  they  say.  Make  them  pay 
for  the  lathing,  and  the  Mellens  lose  $C75  and  their  own  labor,  which, 
the  argument  is,  they  never  would  have  contracted  to  do.  Certainly 
not  in  the  light  of  subsequent  events,  but  possibly  they  did  not  know 
as  much  when  they  made  the  contract. 

Ford  seeks  to  prove,  on  the  contrary,  that  the  Mellens  were  un- 
skillful and  improvident  in  their  management  of  details,  and  by  their 
own  folly  paid  more  for  the  work  than  they  should,  and  that  they 
could  have  made  money  by  proper  management.  He  states  the  act- 
ual cost,  including  the  lathing,  at  $4,972.28,  leaving  the  Mellens  a 
net  profit  of  $276,  exclusive  of  their  labor. 
-  We  are  asked,  by  the  light  of  this  kind  of  proof,  to  say  which  of 
them  probably  tells  the  truth  as  to  the  real  agreement,  and  to  con- 
strue the  written  words  by  the  probabilities  arising  out  of  such  evi- 
dence. But  it  is  apparent  that  to  do  this  would  be  to  subvert  the 
sound  foundation  of  the  rule  which  prohibits  the  resort  to  parol  tes- 
timony to  vary  the  plain  terms  of  the  written  instrument,  and  to  go 
Beyond  the  "surrounding  circumstances"  at  the  time  the  contract  was 
made.  It  is  not  to  the  circumstances  existing  at  the  time  the  work 
was  finished,  but  those  at  the  time  it  was  commenced,  to  which  we 
may  look  in  construing  the  contract.  We  are  not  to  go  over  the  whole 
field,  and  say  what  these  parties  agreed  to  in  fact,  but  only  to  say 
what  is  meant  by  the  plain  English  words  they  have  used  to  express 
for  themselves  their  agreement.  It  is  not  the  belief  of  either  party  as 
to  what  he  was  agreeing  to  which  controls  us,  but  the  common  under- 
standing of  the  words  used  by  both.    Bank  v.  Kennedy,  17  Wall.  1 9, 38. 

Returning,  then,  to  the  contract,  I  need  not  repeat  the  considera- 
tions which  lead  me  to  say  that,  by  the  plain  terms  of  this  instru- 
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ment,  the  plaintiffs  agreed  to  do  all  the  work  under  the  general  title 
of  "Plastering,"  and  not  the  special  portion  described  under  the  sub* 
title  "Plastering."  If  it  be  conceded  that  the  use  of  the  same  word 
for  both  ihe  general  and  the  subtitle  creates  an  "ambiguity,"  it  .is 
equally  true  "that,  although  the  ambiguity  is  suggested  on  the  face 
of  the  instroment,  the  face  of  the  instrument  also  suggests  the  me- 
diom  by  which  the  ambiguity  may  be  removed."  Barry  v.  Coombe, 
mpra.  The  considerations  already  mentioned  sufficiently  remove  it 
in  this  case,  but  there  are  others,  heretofore  discarded,  which  make 
it  more  condasive.  We  laid  aside  the  "specifications"  in  construing 
the  contract,  because  only  in  the  specifications  does  the  "ambiguity" 
appear,  and  sought  to  show  what  the  parties  must  have  meant  by  the 
language  employed.  But  they  are  a  part  of  the  writing,  and  when 
inserted  in  it,  and  the  then  entire  document  is  carefully  observed, 
this  supposed  ambiguity  at  once  disappears.  And  here,  again,  in 
favor  of  the  plaintiffs,  I  lay  aside  the  Pierce  &  Morgan  contract,  so 
folly  recited  in  that  of  Ford  and  the  Mellens,  and  take  the  latter  only 
and  the  specifications.  These  specifications  start  out  by  saying, 
"Bids  for  the  work  will  be  received  in  the  following  manner,"  and 
then  they  subdivide  the  biddings  into  eight  branches :  the  first  being 
for  "the  entire  works  complete,"  others  for  "carpenters'  work,"  "brick- 
work," etc.,  and  No.  5  "plastering."  Borely,  with  that  before  him, 
Mellen  must  have  known  that  the  word  referred  to  the  general  and 
not  the  subtitle  by  that  name.  Again,  under  the  "General  Condi* 
tions"  it  is  written  that  "the  contractor  is  to  *  *  *  furnish  all 
transportation,  labor,  materials,  apparatus,  scaffolding,  and  utensils 
needful,"  etc.,  "according  to  the  specification."  This  invited  any 
bidder,  under  the  general  head  of  "Plastering," — and  no  bidding  was 
offered  under  the  subtitle, — to  "lathing"  as  a  part  of  the  needful  ma- 
terials, labor,  etc.,  for  the  "plastering." 

Next,  the  specifications  use  the  imperative  mood  in  giving  direc- 
tions for  the  work,  and  each  subject-matter  is  contaiined  in  separate 
paragraphs,  and,  when  we  come  to  the  general  title  "Plastering,"  we 
find  the  contractor  bidding  for  that — and  no  offer  is  made  for  bids  of 
any  other  "plastering" — is  directed  under  a  subtitle  to  "deafen  the 
first  story,"  etc.;  under  another,  "to  lath  all  brick  walls,"  etc. ;  and 
under  another,  "to  plaster  the  walls,"  etc. ;  and,  under  this  last  sub- 
title, called  "Plastering,"  language  is  used  in  describing  the  work 
which  shows,  I  think,  to  aay  one  who  is  a  plasterer,  or  to  any  one 
who  will  only  read  the  descriptions  of  plastering  which  I  have  cited 
from  the  books  describing  that  trade,  that  it  could  not  be  done  on  this 
building  without  the  lathing  being  done  by  the  plasterer.  The  whole 
specification  shows  this;  but  especially  is  the  bidder's  attention  di- 
rected to  "put  up  etncco,"  etc. ;  "the  pilasters,"  etc.,  "to  be  executed," 
etc. ;  "blackboards  to  be,"  etc. ;  and,  finally,  to  "all  lathing  andplatter- 
iag,  to  extend,  in  all  cases,  clear  down  to  the  floor,  etc. 

One  cannot  read  the  specifications  as  an  entirety,  and  resist  the 
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conoIuBiou  that  auy  contraot  agreeing  "to  do  the  plastering  and  stneca 
work"  accotr'iDg  to  them  would  include  the  wire  lathing,  anless  it 
were  especially  excepted.  We  cannot  write  that  exception  in  this 
cqntract,  upon  parol  proof  that  it  was  intended  to  be  so  written. 
Nothing  less  than  a  bill  to  reform  j;he  contract  could  accomplish  that. 
I  concede  the  force  of  the  argument  that  Mellen  was  not  a  bidder 
under  these  specifications,  but  only  a  subcontractor  ander  him  who 
did  bid,  and  that,  so  contracting,  he  might  nndertake  to  do  any  por- 
tion of  the  work  under  the  general  head  of  "Plastering,"  and  that  he 
might  have  contracted  to  do  only  the  subtitle;  but  that  is  not  the 
question,  for,  if  that  was  his  agreement,  he  should  have  used  apt  lan- 
guage to  express  it,  and  our  only  function  here  and  now  is  to  say 
what  is  meant  by  the  words  "plastering  and  stucco  work  according 
to  the  plans  and  specifications." 

If,  however,  we  turn  to  Ford's  contract  with  Pierce  &  Morgan,  so 
fully  recited  in  the  Mellen  contract,  we  find  that  Mellen  agreed  to  do 
the  work,  not  as  an  independent  contractor  at  all,  like  Ford,  but  as 
one  employed  by  Ford,  and  the  langnage  of  his  own  contract  is  adapted 
to  that  circumstance,  and  is  peculiar:  "For  and  in  consideration  of 
one  dollar  cash  in  hand  paid  *  *  *  the  said  party  of  the  first 
part  agrees  to  and  with  said  second  parties  that  be  will  allow  and 
permit  them  to  do  the  said  plastering  and  stucco  work  in  said  Mem- 
phis Cotton  Exchange,  as  set  out  in  the  first  part  of  this  instrument, 
on  the  following  agreements  and  condition."  Now,  the  "as  Eet  oat," 
etc.,  refers  to  the  recital  almost  verbatim  of  Ford's  contract  with 
Pierce  &  Morgttn,  and  it  is  plain  that  the  Mellens,  by  these  words, 
agree  to  do  all  that  by  that  contract  Ford  was  to  do,  and  it  is  agreed 
that  Ford  was  bound  to  do  the  lathing  as  a  part  of  the  "plastering 
and  stucco  work."  It  is  true.  Ford's  contract  with  Pierce  &  Morgan 
is  no  more  definite  than  this  with  the  Mellens,  and  points  to  the  wire 
lathing  no  more  distinctly;  indeed,  one  is  a  parrot-like  repetition  of 
the  other,  and  neither  use  the  words  of  the  specifications,  for  the 
words  "plastering  and  stucco  work"  do  not  occur  therein.  Ford's 
contract  gets  them,  no  donbt,  from  a  subdivision,  so  styled,  in  a  build- 
er's and  contractor's  manual  already  cited  in  this  opinion,  and  in  use 
in  Louisville,  Kentucky,  as  I  am  informed  by  the  owner  of  the  book. 

It  is  ingeniously  argued  that  Ford's  agreement  with  Pierce  & 
Morgan  cannot  define  ambiguous  terms  for  the  Mellens;  that  we 
must  interpret  the  identical  words  used  in  both  contracts  as  Ford 
and  the  Mellens  understood  them,  and  not  as  Ford  and  Pierce  & 
Morgan  used  them.  This  is  so,  no  doubt;  but  it  remains  that  Ford 
shows,  by  the  Pierce  &  Morgan  contract,  how  he  understood  them, 
and  it  is  likely  he  used  them  in  the  same  way  in  the  Mellen  contract; 
and,  as  to  the  Mellens,  when  they  agreed,  by  identical  description, 
to  do  all  that  Ford  had  agreed  to  do,  the  inference  is  that  they  agree 
to  it  as  Ford  understood  it, — certainly,  as  he  ought  to  have  under- 
stood it.    They  may  not  have  intended  to  do  that, — may  have  been 
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OTerreached  by  Ford  and  his  lawyer  who  drew  the  contract ;  bat,  I 
repeat,  we  have  nothing  to  do  with  that, — we  only  interpret  the  words 
they  used  by  the  instrument  they  signed,  and  they  cannot  evade  the 
force  of  these  potential  words  by  showing  that  the  term  "plastering" 
may  have  two  meanings,  both  of  which  have  been  pointed  out  in  this 
contract,  and  employed  by  the  specifications.  V  has  been  used  in 
both  ways  here  by  the  draughtsman  of  the  specifications,  but  only  in 
one  by  Ford  and  the  Mellens  in  their  contract.  The  fact  that  parties 
nse  the  same  word  in  a  contract  to  express  different  meanings  does 
not  necessarily  make  the  contract  ambiguoas. 
Judgment  for  defendant. 

NOTE. 

Paeol  Evidekcb  to  Explaih  a  Written  iKgrnuMEWT.  An  tmambiguons  contract 
cannot  be  interpreted  by  evidence  as  to  the  niiderstanding  of  the  parties.  Brewster  v. 
Potruir,  (Midi.)  20  N.  W.  Rep.  823 ;  Kggert  v.  White,  (Iowa,)  13  N.  W  .Rep.  426;  John- 
son T.  Cranage,  (Mich.)  7  N.  W.  Rep.  188 ;  Van  Evera  v.  Davis,  (Iowa,)  2  NT  W.  Rep.  509, 
512;  Donohoe  v.  Mariposa  L.  &  M.  Co.,  (Cat.)  S  Pac.  Rep.  405. 

Parol  evidence  is  adcnissible  to  explain  the  meaning  attached  to  expressions  nsed, 
\rhen  their  meaning  is  doubtful,  Rhodes  v.  Cleveland  R.  M.  Co.,  17  red.  Rep.  420; 
Jaqna  v.  Withani  <fe  A.  Co.,  (Ind.)  7  N.  B.  Rep.  314:  Barton  v.  Anderson,  (Ind.)  4  N.  B. 
Rep.  420;  or  to  explain  an  interpolation,  Jenkinson  v.  Monroe,  (Mich.)  28  N.  W.  Rep. 
663;  Rush  v.  Carpenter,  (Iowa,)  6  N.  \V.  Rep.  172;  to  explain  a  description  in  a  deed 
or  will,  or  to  identify  the  land  described.  Chambers  v.  Watson,  (Iowa,)  14  N.  W.  Rep. 
336;  Crooks  v.  Wliitford,  (Mich.)  11  N.  W.  Rep.  159;  Whitney  v.  Robertson,  (Wia.)  10 
N.  W.  Rep.512;  Messer v. Oeatreich,  Id.  6;  Patch  v.  White,  6  Sup.  Ct.  Rep.  617;  Thor- 
nell  V.  City  of  Brockton,  (Mass.)  6  N.  E.  Rep.  74 ;  Whitman  v.  Morey,  (N.  H.)  2  Atl. 
Kep.  899;  Ulalr  t.  Brans,  (Colo.)  8  Pac.  Rep.  869;  Armijo  ».  New  Mexico  Town  Co., 
(X.  M.)  6  Pac.  Rep.  709 ;  or  to  show  which  ot  two  persona  of  the  same  name  is  intended 
as  the  grantee  in  a  deed,  Begg  v.  Begg,  (Wis.)  14  N.  W.  Rep.  602;  or  the  beneficiary  in 
a  will,  Webster  v.  Morris,  (Wis.)  28  N.  W.  Kcp.  3o3;  but  not  to  explain  a  patent  aui> 
bisuity  in  a  deed,  Brandon  v.  Leddy,  (Cal.)  7  Pac.  Rep.  33. 

See,  also.  Season  v.  Kurz,  (Wis.)  29  N.  W.  Rep.  230. 


Ex  parte  W.  T.  Levi. 

Ex  parte  W.  H.  Levi. 

{Diitriet  Oovrt.  W.  D.  South  OaroKna.    September  IS,  1886.) 

WrrNKaa— Privilbgbs — Arrest. 

Witnesses  in  attendance  on  conrt  are  not  privileged  from  arrest  when 
charged  with  an  indictable  offense. 

Nix,  Shumnn  dt  Nix,  fear  the  motion. 
Mr.  Youmans,  Dist.  Atty.,  contra. 

SiMOMTON,  J.  These  two  cases  depend  on  the  same  state  of  facts. 
W.  T.  Levi  and  W.  H.  Levi  were  witnesses  under  bond  to  testify 
before  the  grand  jury  at  this  term  of  the  court.  They  are  residents 
of  North  Carolina.  Having  given  their  testimony  before  the  grand 
jury,  they  were  discharged  from  farther  attendance  on  the  court,  and 
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on  the  same  day  each  of  them  waa  arrested  on  a  warrant  charging 
them  with  perjury  in  the  evidence  before  the  grand  jury,  issued  by 
Mr.  Heyward,  a  commissioner  of  this  court.  Failing  to  give  bond, 
they  are  here  in  the  Greenville  jail. 

These  applications  are  based  on  affidavits  stating  these  facts.  The 
prisoners  claim  that  their  arrest  was  not  legal,  and  that  they  are  en- 
titled to  a  discharge.  As  no  question  is  made  as  to  the  truth  of  the 
facts  stated,  and  the  question  in  the  oase  is  made  fairly,  I  do  not 
propose  to  discuss  the  form  in  which  the  matter  comes  up. 

The  discharge  is  claimed  on  the  ground  that  these  prisoners  were 
in  actual  attendance  on  court  under  process  as  witnesses,  and  that 
they  are  privileged  from  arrest,  coming  to,  remaining  at,  and  return- 
ing from  the  place  at  which  the  court  is  sitting.  The  counsel  who 
presented  the  case  of  these  prisoners  admits  that  their  immunity 
from  arrest  does  not  extend  to  charges  of  treason,  felony,  and  breach 
of  the  peace;  but  he  insists  that,  inasmuch  as  perjury,  under  the 
statutes  of  the  United  States,  is  not  a  felony,  they  are  entitled  to  the 
privilege  under  the  charge  of  perjury. 

There  can  be  no  question  that  a  witness,  as  well  in  a  criminal  as 
in  a  civil  case,  is  protected  from  arrest  under  civil  process,  going  to, 
remaining  at,  and  returning  from  the  court  where  he  has  been  sum- 
moned to  appear  and  testify.  Greenl.  Ev.  §§  316,  317;  Vincent  v. 
IVatson,  1  Bich.  194;  Sadler  v.  Ray,  5  Rich.  523;  Jone»  v.  KnOutt, 
31  N.  J.  Eq.  211,  and  note  by  reporter  collating  cases;  Lamed  t. 
Qriffin,  12  Fed.  Eep.  598. 

Does  the  same  exemption  exist  from  an  arrest  on  a  criminal  charge  ? 
The  care  and  research  of  the  learned  counsel  in  this  case,  both  for 
the  prisoners  and  for  the  United  States,  have  been  able  to  find  very 
many  cases  in  which  this  privilege  had  been  discussed  and  illustrated 
in  arrests  under  civil  process.  Not  one  case  has  been  found — and  I 
think  that  I  can  now  safely  say  can  be  found — in  the  decisions  of 
the  supreme  court  of  the  United  States  or  of  South  Carolina  in  whiph 
the  privilege  has  been  claimed  under  an  arrest  on  a  criminal  charge. 
No  case  has  been  cited  from  any  state  of  the  Union.  We  are  left  to 
a  decision  of  the  question  upon  other  sources  of  authority. 

In  South  Carolina,  under  section  2071  of  the  General  Statutes,  all 
witnesses  are  exempted  from  service  of  all  process,  going  to  and  re- 
maining at  and  returning  from  court  to  which  they  have  been  sub- 
poenaed or  bound,  except  upon  criminal  charges  of  treason,  felony,  or 
breach  of  the  peace.  Assuming,  for  the  purposes  of  this  decision, 
without  expressly  so  holding,  that  the  statute  of  South  Carolina  oomes 
within  the  provisions  of  section  721  of  the  Bevised  Statutes  of  the 
United  States,  and  therefore  is  binding  on  this  court,  w6  inquire  what 
is  meant  by  the  words  "treason,  felony,  and  breach  of  the  peace  ?" 

In  Bishop  on  Criminal  Procedure  (section  207)  these  words  are 
held  to  include  all  indictable  offenses.  The  authority  quoted  is  RaW' 
Una  V.  Ellis,  16  Mees.  &  W.  172.    In  that  case  a  person  was  ar- 
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rested  on  Sunday  upon  the  charge  of  a  criminal  conspiracy.  The 
Sunday  act  made  void  all  arrests  on  Sunday,  (2  Gar.  II.  c.  7,)  ex- 
cept for  treason,  felony,  or  breach  o|  the  peace.  It  was  contended 
that  the  offense  charged  was  neither  treason  nor  felony,  nor  was  it 
breach  of  the  peace.  The  court  held  that  all  indictable  offenses 
were  included  under  the  teraa  "breach  of  the  peace."  So  Lord  Halb 
held  that  every  offense  against  a  statute  should  be  laid  contra  pacem, 
(Bisb.  Grim.  Proc.  §  648 ;}  and  in  1  Atk.  157,  an  arrest  for  contempt 
was  permitted  on  Sunday  as  a  constructive  breach  of  the  peace. 

The  motion  is  refused. 

In  the  future,  when  an  application  of  this  character  is  beard,  no- 
tice of  the  motion  and  copies  of  the  affidavit  must  be  served  upon  the 
commissioner  making  the  arrest,  and  upon  the  district  attorney. 


Ex  parte  Bbown. 
j  {Diftriet  Court,  N.  D.  New  York.    October  1,  1886.) 

j  1.  BrntADmOK— Habkab  Oobpus— Presumption  in  Favok  of  Act  of  the  Ex- 

KCrTITE. 

Although  the  courts  have  power,  on  lidbeiu  eorpitt,  to  review  the  decisions 
I  of  the  executive  authority  in  extradition  proceedings,  they  will  not  overrule 

Burh  decisions  unless  they  are  clearly  satisfied  that  an  error  has  been  com- 
mitted. 

2.  Same— CoNcnuRBiNT  Jurisdiction  of  State  and  Federal  Courts. 

The  federal  and  state  courts  have  concurrent  jurisdiction  in  extradition 
proceedings. 

3.  Same— Aurbst  Effected  bt  Stratagem. 

A  fugitive  from  justice  charged  with  crime  will  not  be  released,  on  habeas 
fcrptui,  because  he  was  induced  by  a  stratagem  to  come  within  territory 
where  he  could  be  properly  arrestea,  provided  the  stratagem  used  was  not  it- 
self an  infraction  of  law. 

4.  Same— Fugitives  from  Justice. 

A  fugitive  from  justice  is  one  who  having,  within  a  state,  committed  that 
which  by  its  laws  constitutes  a  crime,  leaves  its  Jurisdiction  when  it  is  sought 
to  subject  him  to  its  criminal  process  to  answer  for  his  offense,  and  is  found 
in  the  jurisdiction  of  another  state.  It  is  not  necessary  that  he  should  have 
left  after  indictment  found,  or  for  the  purpose  of  avoiding  a  prosecution  an- 
ticipated or  begun. 

On  Habeas  Corpus. 

John  E.  Pound,  for  petitioner. 

J.  R.  Thompson,  for  the  State  of  Pennsylvania. 

GoxB,  J.  The  petitioner  was,  in  February,  1886,  indicted  in  Erie 
county,  Pennsylvania,  for  perjury  alleged  to  have  been  committed 
in  that  county  in  May,  1885.  In  August,  1885,  he  left  his  home  in 
Pennsylvania,  and  went  to  Brantford,  in  the  province  of  Ontario. 
On  the  twenty-fourth  of  July,  1886,  he  was  induced  by  the  false 
statements  of  parties  employed  by  those  interested  in  his  conviction 
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to  come  into  the  state  of  New  York.  No  force  or  Tiolence  was  nsed, 
but  he  was  informed  and  believed  that  Youngstown,  New  York,  was 
in  the  dominion  of  Canada.  On  arriving  at  Youngstown  be  was 
immediately  arrested.  A  requisition  for  his  surrender  was  made  by 
the  governor  of  Pennsylvania  upon  the  governor  of  this  state,  who 
issued  a  warrant  for  his  delivery  to  the  agent  of  the  former  state. 
The  prisoner  thereupon  applied  for  a  revocation  of  the  warrant.  A 
rehearing  was  granted,  additional  evidence  was  taken,  and  a  fall 
opportunity  accorded  counsel  for  the  presentation  of  their  views. 
After  a  careful  consideration  of  all  the  issues  involved  the  governor 
decided  not  to  revoke  the  warrant  previously  issued.  The  petitioner 
now  asics  for  a  discbarge,  insisting  that  he  is  not  a  fugitive  from 
justice,  his  presence  here  having  been  obtained  by  fraud.  The  sheriff 
makes  return  that  be  holds  the  petitioner  by  virtue  of  the  warrant 
referred  to.  The  case,  as  presented  to  the  court,  is  in  the  same 
situation  as  when  considered  by  the  governor.  No  material  fact  has 
been  added;  no  new  proposition  of  law  is  advanced. 

That  the  court  has  jurisdiction  is  beyond  all  doubt.  In  re  Doo 
Woon,  18  Fed.  Rep.  898;  Ex  parte  Morgan,  20  Fed.  Rep.  298;  Ex 
parte  Smith,  3  McLean,  121;  Ex  pnrte  McKean,  3  Hughes,  23. 

It  was  insisted  in  Re  Robb,  19  Fed.  Rep.  26,  that  the  federal  courts 
have  exclusive  jurisdiction  in  extradition  proceedings ;  but  this  view 
was  overruled  by  the  supreme  court  in  Jiuhh  v.  ConnoUy,  111  D.  S. 
624,  S.  C.  4  Sup.  Ct.  Rep.  544,  where  it  was  decided  that  jurisdiction 
is  concurrent  with  the  courts  of  the  states.  The  decisions  are  by  no 
means  unanimous  as  to  the  power  of  the  court,  in  these  cases,  to  re- 
view upon  habeas  corpus,  and  overrule  the  decisions  of  the  executive 
authority;  and  the  question  has  not,  so  far  as  I  am  able  to  ascertain, 
been  decided  by  the  supreme  court. 

In  Ex  parte  Reggel,  114  D.  S.  642,  S.  C.  5  Sop.  Ct.  Rep,  1148, 
the  court  held  that  the  action  of  the  governor,  even  though  supported 
by  slight  evidence,  was  prima  facie  conclusive,  and  proof  was  required 
to  overcome  it.  In  Roberts  v.  Reillg,  116  U.  S.  80, 95,  8.  C.  6  Sup.  Ct. 
Rep.  291,  it  was  held  that  the  determination  in  the  warrant  that  the 
party  is  a  fugitive  from  justice  must  be  regarded  as  sufficient  until  the 
presumption  in  its  favor  is  overcome  by  contrary  proof.  In  Leary'g 
Case,  10  Ben.  197,  the  warrant  of  the  executive  was  held  conclusive 
in  some  particulars,  and,  after  an  elaborate  examination  of  the  au- 
thorities, it  was  strongly  intimated  that  it  would  be  so  held  for  all  pur- 
poses whenever  a  case  should  be  presented  rendering  such  a  decision 
necessary.  See,  also,  Kentucky  v.  Dennison,  24  How.  66;  State  v. 
Buzine,  4  Har.  572, 

Assuming  the  power  of  the  court  to  reverse  the  decision  of  the  gov- 
ernor, there  can  be  little  doubt  as  to  the  impropriety  of  such  a  course ; 
especially  where  it  appears  that  he  unquestionably  had  jurisdiction, 
and  reached  a  conclusion  only  upon  mature  deliberation,  and  after  a 
hearing  had  been  accorded  to  all  parties  interested.     The  court  should 
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be  clearly  satisfied  that  au  error  has  been  committed  befora  setting 
aside  the  solemn  act  of  the  high  official  upon  whom  the  execution  of 
these  important  duties  is  devolved  bj  law.  I  have,  however,  as  re* 
quested  at  the  argument,  examined  the  questions  presented  as  fully 
as  opportunity  will  permit,  and  see  no  reason  to  differ  with  the  gov- 
ernor in  the  conclusions  reached  by  him.  It  was  clearly  his  duty  to 
grant  the  extradition  when  it  appeared  that  the  petitioner  was  a  fu- 
gitive from  justice,  and  the  demand  by  the  executive  authority  of 
Pennsylvania  was  supported  by  an  indictment,  duly  authenticated, 
charging  the  petitioner  with  having  committed  perjury  in  that  state. 
Ex  parte  Reggel,  supra. 

No  question  is  raised  as  to  the  sufficiency  of  the  indictment,  or  of 
any  of  the  papers  upon  which  the  governor  acted.  It  is  admitted 
that  the  petitioner  was  in  the  state  of  Pennsylvania  at  the  time 
charged  in  the  indictment ;  that  he  was  a  witness  at  the  trial  when 
the  perjury  is  alleged  to  have  been  committed;  and  that  thereafter 
he  removed  to  Canada,  where  he  remained  until  he  was  induced  to 
come  into  this  state. 

In  Roberta  v.  Reilly,  supra,  97,  the  supreme  court  thus  interprets 
the  law : 

"To  be  a  fugitive  from  justice,  in  ttie  sense  of  the  act  of  congress  regulat- 
ing the  subject  under  consideration,  it  is  not  necessary  that  the  party  charged 
should  have  left  the  state  in  which  the  crime  is  alleged  to  have  been  com- 
mitted, after  an  indictment  found,  or  for  the  purpose  of  avoiding  a  prosecu- 
tion anticipated  or  begun;  but  simply  that  having,  within  a  state,  committed 
that  which  by  its  laws  constitutes  a  crime,  when  be  is  sought  to  be  subjected 
to  its  criminal  process  to  answer  for  his  oileuse  he  has  left  its  jurisdiction, 
and  is  found  within  the  territory  of  another." 

Thus  defined,  there  can  be  no  doubt  that  the  petitioner  was  a 
fugitive  from  justice  within  the  meaning  of  the  law. 

The  question  remains,  was  the  duty  of  the  executive  to  deliver  up 
the  petitioner  at  all  affected  by  the  fact  that  he  was  induced  by  the 
trickery  and  fraud  of  private  parties  to  come  within  this  jurisdiction  ? 
I  am  entirely  clear  that  it  was  not.  The  contention  that  a  party 
charged  with  crime  is  entitled  to  be  released  on  habeas  corpus',  be- 
cause, by  a  stratagem, — which,  though  morally  reprehensible,  is  not 
criminal,  in  a  legal  sense, — he  is  induced  to  come  within  territory 
where  he  may  be  properly  arrested,  is  not  supported  by  a  single  au- 
thority. 

The  case  of  Hadden  v.  People,  25  N.  T.  373,  falls  far  short  of  sus- 
taining  the  proposition  that  the  petitioner  was  brought  here  by  the 
commission  of  a  crime  equivalent  to  kidnaping.  In  that  case  Wallace 
was  overcome  and  stupefied  by  drink;  his  reason  was  dethroned;  he 
was' no  longer  a  free  agent.  In  this  condition  he  was  carried  aboard 
a  vessel  about  to  depart  for  a  foreign  port.  Here  there  was  a  faiRe 
statement,  but  nothing  piore, — no  physical  restraint  was  used,  no 
drugs  were  administered.  Tlie  petitioner  himself  rowed  the  boat 
that  conveyed  him  across  the  river. 
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The  crimiual  law,  administered,  as  it  is,  for  the  protection  of  the 
whole  people,  does  not  take  cognizance  of  the  means  by  which  al- 
leged offenders  are  apprehended,  so  long  as  no  act  is  done  which  in 
itself  is  an  infraction  of  the  law.  But  the  whole  subject  is  so  care- 
fally  considero'd  and  reviewed  in  the  opinion  filed  hj  the  governor,  and 
the  reasons  for  his  action  are  so  clearly  stated,  that  further  comment 
is  nnnecessary. 

The  writ  should  be  dismissed,  and  the  prisoner  remanded. 


HuBEii  o.  Dick.' 

(Gireua  Court,  8.  D.  New  York.    September  «,  1886.) 

1.  Patettts  for  Intkntions— Reissttb. 

It  is  competent  for  a  patentee  to  reissne  and  omit  a  claim  which  is  too 
broad,  or  to  restate  the  claim,  coupled  with  such  restrictions  as  will  bring  it 
within  the  limits  of  his  original  invention. 

2.  Samb— New  Claim. 

It  is  not  competent  for  a  patentee  by  reissue,  after  Ave  years,  to  insert  a 
claim  for  an  invention  which  had  never  been  the  subject-matter  of  the  orig- 
inal claims. 

Frederic  H.  Betta,  for  the  motion. 
Jonah  P.  Fitch,  against  the  motion. 

Shiphan,  J.  This  is  a  petition  for  the  rehearing  of  the  above-en- 
titled cause.  The  court  held  that  the  sixth  claim  of  the  secoud  reis- 
sue was  void  upon  the  ground  that  it  was  for  a  new  combination, 
which,  although  it  might  have  been  applied  for  in  the  first  reissue, 
was  not  applied  for  until  after  the  lapse  of  five  years  from  the  date  of 
that  reissue;  and  that,  although  it  was  said  to  be  a  limitation  or  nar- 
rowing of  the  corresponding  claim  of  the  first  reissue,  it  was  really  an 
enlargement  of  that  patent,  because  it  described  and  claimed  a  differ- 
ent and  independent  invention.     Huhel  v.  Dick,  28  Fed.  Eep.  132.^ 

The  plaintiff  now  shows  that  the  file-wrapper  of  the  secoud  reissue 
makes  it  apparent,  and  that  confessedly  the  fact  was,  that  the  sixth 
claim  of  the  first  reissue  was  declared  void,  upon  the  trial  before  Judge 
Wallace,  because  a  mould-plate  and  a  series  of  capsule  moulds,  se- 
cured thereto  at  regular  intervals,  had  been  anticipated.  The  file- 
wrapper  was  in  evidence,  but,  having  been  offered  after  the  testimony 
was  printed,  neither  the  fact  that  it  was  in  evidence,  nor  the  paper 
itself,  was  in  the  printed  record;  and  the  record,  'as  printed,  did  not 
show  why  the  sixth  claim  of  the  first  reissue  had  been  held  to  be  void. 

The  plaintiff  says  that  Hubel  ignorantly  supposed  himself  to  have 
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been  the  first  investor  of  the  combination  described  in  that  claim, 
but  ascertained  his  mistake  upon  the  trial,  and  applied  for  and  ob- 
tained a  reissue,  because,  through  inadvertence  and  mistake,  he  had 
claimed  a  broader  invention  than  he  was  entitled  to  claim  as  new ; 
that  the  new  sixth  claim  confines  his  invention  to  its  proper  limits; 
and  that  the  mistake  of  having  claimed  more  than  was  new  can  be 
corrected  at  any  time.  Wooster  v.  Thomson,  114  U.  S.  104;  S.  C,  5 
Sup.  Gt.  Bep.  786.  This  statement  puts  the  question  in  a  some- 
what new  and  different  light,  but  the  controlling  facts  remain  as  they 
were  before.  It  is  now  true  that  the  sixth  claim  of  the  first  reissue 
was  held  to  be  void  because  a  mould-plate,  with  a  series  of  capsule 
moulds  thereon  at  regular  intervals,  was  old;  and  that,  for  the  pur- 
pose of  having  a  patent  for  the  invention  of  which  he  was  tfae  first 
inventor,  Hnbel  obtained  his  new  sixth  claim.  It  is  also  true  that 
the  new  claim  is  not  simply  a  modification  and  limitation  of  the  old 
claim,  but  is  for  a  different  and  independent  invention,  and  describes 
n  very  important,  if  not  the  essential,  part  of  the  machine,  which  had 
not  been  included  in  tfae  claims  of  the  original  patent,  or  of  the  first 
reissue.  The  original  sixth  claim  was,  on  its  face,  for  the  combina- 
tion of  plate,  and  moulds  secured  thereto  at  regular  intervals;  and  I 
think  it  proper  to  include  in  the  combination  the  frame  also. 
Whether  with  or  without  the  frame,  it  did  not  become  an  especially 
important  part  of  the  automatic  cutting  machine  until  the  knives, 
with  tbeir  appurtenant  mechanism  so  related  to  the  moulds,  and  to 
rotating  mechanism  of  some  sort,  that  they  would  cut  the  capsules 
upon  the  moulds,  were  added  to  the  combination.  The  new  sixth 
claim,  which  undoubtedly  describes  the  most  important  part  of  Hu- 
bel's  invention,  includes  also  this  series  of  cutting  knives. 

It  was  competent  for  Hubel  to  reissue  and  omit  the  claim  which 
was  too  broad,  or,  if  that  course  was  practicable,  to  restate  the 
claim,  coupled  with  such  restrictions  as  to  bring  it  within  the  limits 
of  his  own  original  invention;  but  it  was  not  competent  for  him  to 
go  further,  and,  besides  omitting  the  claim,  to  insert  one  for  a  differ- 
ent and  independent  invention,  and  one  which,  so  far  as  the  claims 
are  concerned,  had  never  been  the  subject-matter  of  either  original  or 
reissued  patent.  The  new  sixth  claim,  as  was  said  in  the  prior  de- 
cision, was  not  a  limitation  and  narrowing  of  the  invention  which  was 
described  in  the  first  reissue,  but  it  describes  an  independent  inven- 
tion. 

Of  course,  I  do  not  intend  to  say  that  the  narrowing  of  a  claim, 
which  inadvertently  contained  more  than  the  patentee  had  a  right  to 
claim  as  new,  may  not  be  made  in  a  reiBsue  after  long  delay,  and 
that,  to  a  certain  extent,  the  invention  of  the  reissue  may  not  thereby 
become  a  different  invention  from  that  which  was  contained  in  the 
too  broad  statement  of  the  original  patent.  My  decision  is  confined 
to  the  facts  in  this  case,  which  are  that,  although  a  claim  in  a  reis- 
sue may  have  been  introduced  for  the  purpose  of  stating  the  inven- 
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tion  of  the  patentee,  as  a  sabstitute  for  a  olaim  in  the  original  pat> 
ent  wherein  the  invention  was,  by  inadvertence,  stated  too  broadly, 
yet,  if  the  new  claim  describes  and  claims  an  invention  altogether 
different  from  and  independent  of  the  invention  described  in  the  orig- 
inal claim,  and  which  is  a  radical  transformation  of  the  invention, 
as  originally  stated,  and  the  reissue  was  applied  for  five  years  after 
tiie  date  of  the  original  patent,  without  adequate  excuse  for  the  delay, 
that  such  new  claim  is  void  by  reason  of  the  principles  laid  down  in 
the  various  cases  which  were  referred  to  in  the  prior  opinion.  Such 
a  reissue  is  not  for  the  purpose  simply  of  correcting  the  mistake  of 
a  too  broad  claim;  it  is  also,  and  especially,  for  the  purpose  of  cor- 
recting an  error  of  judgment  in  regard  to  the  character  of  the  orig- 
inal claim,  and  for  tlie  purpose  of  obtaining  a  patent  for  an  inven- 
tion which  has  never  been  claimed.     The  motion  is  denied. 


The  Newport.* 

Hatch  and  others  v.  Thb  Newpobt. 

(District  Court,  S.  B.  Jfew  York.    September  17. 1886.) 

CoLT/TSioN— Stbamer  KTsro  ScuooNKR — Identitt  op  Collidino  Vessbi.  —  ClB- 

CUMSTANTIAL  EVIDENCE— WITNESSES   DiSCRE'DITRD— CoSTS  NOT  QfVKN. 

Libelants'  thxee-masted  schooner  the  S.,  which  sailed  on  the  twenty-first  of 
February,  1884,  from  Newpojrt  News  for  New  Haven,  was  sunk  off  the  New 
Jersey  coast,  and  all  on  board  perished.  The  appearance  of  the  wreck,  dis- 
covered on  the  24th,  indicated  collision  as  the  cnase  of  the  loss.  The  steamer 
Newport,  on  the  evening  of  the  23d,  was  in  collision  in  the  same  neighbor- 
hood with  a  three-masted  sohoouer.  Libelants,  claiming  that  the  vessel 
struck  by  the  Newport  was  the  schooner  8.,  and  that  she  was  sunk  by  the 
steamer's  fault,  brought  this  suit  against  the  steam-ship  for  their  loss.  Held, 
on  the  evidence,  some  of  the  libelants'  witnesses  being  discredited,  that  libel- 
ants had  not  established  the  identity  of  the  Newport  with  the  vessel  that 
had  sunk  the  S..  and  that  the  libel  should  be  dismissed;  but,  considering  the 
libelants'  misfortune  and  probable  case,  without  costs. 

In  Admiralty. 

L.  JB.  Chittenden  and  Oeo.  A.  Black,  for  libelants. 

Qoodrich,  Deady  dc  Goodrich,  and  R.  D.  Benedict,  for  claimants. 

Bbown,  J.  In  February,  1884,  the  libelants'  three-masted  schooner 
John  K.  Shaw,  while  on  a  voyage  from  Newport  News  to  New  Haven, 
and  when  some  fonr  or  five  miles  off  the  Jersey  coast,  and  about  op- 
posite Deal  beach,  was  sunk,  and  all  on  board  perished.  She  left 
Newport  News  between  12  and  1  o'clock  p.  m.  of  Thursday  the  2l8t. 
In  the  afternoon  of  the  24th  the  spars  of  a  wreck  were  seen  project- 
ing above  water  off  Deal  beach.  The  pilot  of  the  tug-boat  Maggie 
Moran,  upon  going  near,  found  the  afterpart  of  the  deck  afloat,  and 
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took  off  a  bell  having  the  name  John  K.  Shaw  upon  it.  Other  parts 
of  the  wreck  which  came  ashore,  or  were  bronght  ashore  afterwards, 
were  identified  as  belonging  to  the  John  K.  Shaw. 

There  is  no  certain  proof  how  the  schooner  was  lost.  She  was 
deeply  loaded,  and  had  19  ions  of  iron  on  deck.  The  wind  on  the 
night  of  the  23d  was  high  from  N.  W.,  blowing  about  60  miles  per 
hour,  with  a  considerable  lumpy  sea;  and  the  weather  during  the 
afternoon  previous  was  snowy.  But  the  schooner  is  proved  to  have 
been  staunch  and  sound,  and  her  captain  an  experienced  and  capable 
oflSeer,  well  acquainted  with  the  coast;  and'  the  appearance  of  the 
wreck,  from  the  breaking  of  the  planks  on  the  sides  of  the  deck,  in- 
dicated collision  as  the  cause  of  the  loss. 

The  steamer  Newport,  bound  from  New  York  to  Havana,  when 
about  opposite  Deal  beach,  and  at  about  7  p.  h.  on  the  evening  of 
the  23d,  had  a  collision  with  a  three-masted  schooner.  The  libel 
charged  that  this  schooner  was  the  John  E.  8haw,  and  that  she  was 
sunk  by  the  steamer's  fault,  and  claims  $21,062  damages.  The  an- 
swer avers  that  the  schooner  with  which  the  steamer  collided  was 
not  the  John  K.  Shaw,  but  some  other  schooner  unknown  to  the 
claimants;  and  that  the  steamer's  collision  was  a  slight  one,  her 
starboard  bow  grazing  the  schooner's  starboard  quarter  without  in- 
jury to  either  vessel. 

Assuming  that  the  John  K.  Shaw  was  sunk  by  a  collision,  the  prin- 
cipal quftstion  in  the  case  is  whether  the  indentity  of  these  collisions 
has  been  satisfactorily  established;  in  other  words,  whether,  during 
the  24  hours  preceding  the  afternoon  of  the  24th,  when  the  wreck  of 
the  Shaw  was  first  discovered,  there  were  two  collisions  in  that  vicin- 
ity, or  but  one. 

As  there  is  no  direct  proof  identifying  the  John  K.  Shaw  as  the 
schooner  with  which  the  steamer  collided,  the  evidence  on  the  libel- 
ants' part  is  necessarily  circumstantial  only.  The  chief  circum'- 
stances  relied  on  to  show  that  the  schooners  were  one  and  the  same 
are  the  following :  (1)  Both  were  three-masted  schooners  bound  up 
the  coast;  (2)  the  John  K.  Shaw,  from  the  time  she  left  Newport 
News,  might  easily  have  been  oflf  Deal  beach  at  the  time  of  the  New- 
port's collision,  since  only  an  average  speed  of  four  and  one-half  miles 
would  have  been  requisite  to  bring  her  there  at  7  p.  m.  of  the  23d; 
(8)  the  site  of  the  wreck  when  discovered  in  the  afternoon  of  the  24th, 
was  not  far — certainly  not  over  two  or  three  miles — from  the  admitted 
place  of  the  Newport's  collision,  and  the  latter  place  is  but  approxi- 
mately fixed  by  estimates  only;  (4)  one  witness,  the  mess-boy  of  the 
Newport,  testifies  thai  he  saw  the  schooner  list  and  sink  a  few  minutes 
after  the  collision,  and  when  from  a  quarter  to  a  half  mile  distant; 
and  two  others  of  her  seamen,  who  watched  the  schooner  from  the 
steamer's  port  side,  though  they  do  not  swear  to  seeing  the  schooner 
sink  or  capsize,  think  she  must  have  sunk,  because  she  vanished  or 
disappeared  suddenly  when  a  half  miie  or  thereabouts  distant;  (5) 
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there  was  no  other  known  wreck  of  a  schooner  at  that  time  and  place ; 
(6)  if  the  two  schooners  were  not  the  same,  then  there  were  two  col- 
lisions at  about  the  same  time  and  place,  and  hence  two  other  coI< 
liding  vessels  to  be  accounted  for ;  but  there  is  no  evidence  of  any 
other  collision, — no  other  was  reported,  and  no  other  vessel  colliding 
with  the  Newport  is  proved.  The  Newport  has  not  shown  what  other 
vessel  it  was,  if  any  other,  that  collided  with  her  or  with  the  John  E. 
Shaw. 

These  circumstances  present  a  pretty  ntrong  prima  facie  presump- 
tion and  probability  thst  it  was  the  John  E.  Shaw  with  which  the 
Newport  collided.  But  the  most  important  circumstance  of  all,  if 
true,  is  that  the  schooner  that  collided  with  the  Newport  sank  shortly 
after.  If  that  could  be  deemed  proved,  it  would  have  great  weight 
in  discrediting  the  opposing  testimony;  for,  if  another  three-masted 
schooner  had  been  sunk  and  lost  there  on  the  23d,  that  fact  would 
in  all  probability  have  become  known  and  reported;  although  this, 
even,  would  not  be  certain,  since  it  might  be  a  schooner  returning 
from  a  long  voyage,  and  her  wreck  might  have  wholly  disappeared. 
But  one  of  the  weakest  parts  of  the  libelants'  testimony  is  the  alleged 
sinking  of  the  schooner  with  which  the  Newport  collided.  If,  on  the 
other  hand,  that  schooner  did  not  sink  at  the  time,  or  is  not  known 
to  have  sunk;  and,  sti.l  more,  if  the  direction  and  the  kind  of  the 
colliding  blow  were  not  such  as  were  likely  to  cause  a  schooner  to 
sink;  and  if  the  schooner,  after  passing  the  steamer,  showed  no  signs 
of  sinking,  and  gave  no  signal  for  assistance,  though  means  of  doing 
so  were  at  hand, — then  the  other  circumstances  relied  on  by  the  libel- 
ants are  obviously  wholly  inconclusive. 

Careful  consideration  of  the  particulars,  as  regards  each  of  the  cir- 
cumstances relied  on  by  the  libelants,  has  satisfied  me  not  only  that 
they  are  insufficient  to  estabUsh  their  case  by  a  preponderance  of 
proof;  but  that,  notwithstanding  my  first  impressions  to  the  contrary, 
the  probabilities,  upon  the  facts  and  circumstances  proved  by  the 
claimants,  are  that,  however  the  John  E.  Shaw  may  have  been  sunk, 
it  was  not  through  the  Newport,  but  that  the  schooner  colliding  with 
the  latter  was  another  vessel.  I  shall  state  some  of  the  chief  reasons 
only  for  this  conclusion,  without  going  into  all  the  details  of  the  tes- 
timony. 

(1)  There  is  no  satisfactory  proof  that  the  schooner  that  collided 
with  the  Newport  was  substantially  injured.  The  weight  of  direct 
proof,  and  the  probabilities  of  the  case,  are  to  the  contrary.  The 
mess-boy  is  not  supported  by  Murphy,  who  stood  by  him  watching 
the  schooner.  The  latter  says  she  sailed  away  into  the  darkness,  as 
usual,  apparently  uninjured.  The  testimony  of  the  other  two  sea- 
men for  the  libelants,  that  they  thought  she  sank,  is  based  upon  her 
disappearing  suddenly  some  five  or  ten  minutes  after  the  collision, 
and  a  half  mile  or  so  distant,  whereas  they  thought  she  should  have 
been  seen  longer;  bat  their  credibility  and  good  judgment  are  cer- 
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tainly  not  sastained  by  their  farther  testimony  that  a  schooner  on 
that  night  coold  be  seen,  as  the  one  says,  seven  miles,  the  other 
twenty  miles,  o£f.  Foar  other  witnesses  who  were  watching  the 
schooner  from  a  better  post  of  observation  say  that  she  gradually 
disappeared,  sailing  away,  as  osaal,  into  the  darkness,  without 
apparent  injury.  The  night  was  dark,  being  still  clouded  and  thick 
to  the  south  and  east  from  the  previous  snow,  but  clearing  to  the 
westward. 

(2)  Most  of  the  witnesses  say  that  the  schooner,  before  the  collis- 
ion, was  sailing  close-hauled,  and  therefore  heading  about  N.  by  E. ; 
that  her  sails  at  the  collision  were  shaking  from  an  apparent  luff  to 
avoid  the  Newport;  and  all  say  that  after  raking  past  the  steamer 
she  sailed  away,  or  filled  away,  upon  her  previous  course,  until  she 
disappeared  from  sight.  This  would  not  be  natural  or  probable  if 
she  had  been  so  seriously  injured  as  to  sink  within  lU  or  15  minutds 
after  the  collision. 

(3)  The  schooner  gave  no  call  for  help,  nor  signal  of  any  kind  in- 
dicating disaster  or  need  of  assistance.  As  she  passed  the  steamer, 
several  of  the  witnesses  heard  something  said  from  the  quarter  deck. 
Two  witnesses  say  it  was  in  substance,  "Where  in  h — 1  are  you 
going;"  an  exclamation  certainly  not  indicative  of  serious  injury  or 
impending  disaster.  After  she  had  passed,  a  light  like  that  of  a 
lantern  was  seen  on  board ;  but  it  was  not  swung,  nor  was  any  other 
signal  for  help  displayed.  It  is  scarcely  credible  that  the  vessel 
should  have  filled  away  on  her  course,  and  exhibited  no  signal  for 
help,  if  so  damaged  as  to  sink  shortly  after. 

(4)  The  libel  alleges  that  the  colliding  blow  was  given  on  the 
schooner's  starboard  bow,  forward  of  the  foremast, — the  lookout  of 
the  steamer  so  testifies;  and,  if  this  had  been  true,  doubtless  the 
schooner  would  have  been  cut  in  two  or  capsized.  But  all  of  the 
other  witnesses  of  the  collision  disprove  the  lookout's  account  in  this 
respect.  The  blow  was  clearly  a  glancing  blow  upon  the  schooner's 
starboard  quarter,  given  when  the  schooner,  having  luffed  somewhat, 
was  heading  either  N.  or  a  little  W.  of  N.,  while  the  steamer  was 
heading  about  S.  1-2  W. ;  and  the  schooner's  quarter  raked  along 
the  steamer's  side,  as  shown  by  the  mark  on  the  latter,  for  some  50 
or  60  feet,  beginning  about  25  feet  ftom  the  steamer's  stem.  Such 
a  blow  was  not  one  that  would  necessarily  do  much  damage  to  either 
vessel.  It  did  none  to  the  steamer,  and  the  subsequent  conduct  of 
the  schooner  would  indicate  that  none  was  done  to  her.  If  so,  that 
furnishes  all  the  explanation  called  for  to  account  for  the  absence  of 
proof  of  the  name  of  the  schooner  collided  with.  The  collision,  in 
this  view,  was  not  one  that  required  reporting,  and  accordingly  was 
not  reported;  and  hence  the  schooner  was  unknown.  The  steamer, 
for  the  same  reason,  made  no  official  report  of  her  collision,  as  she 
would  have  done  had  it  been  accompanied  by  damage. 

(5)  There  is  no  certain  proof  that  the  Shaw  was  sunk  by  collision. 
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The  brealsing  of  the  sides  of  her  deck  might  have,  occurred  in  foand> 
ering,  and  from  the  great  weight  of  iron  on  deck.  So  far  as  the  ap- 
pearances indicate  a  collision,  however,  thej  would  indicate  a  differ- 
ent kind  of  collision  from  that  with  the  Newport,  viz.,  a  collision  on 
the  port  side,  instead  of  one  on  the  starboard  side;  and  in  the  waist, 
cutting  her  in  two,  instead  of  a  glancing  blow  along  the  starboard 
quarter.  The  wreck  of  the  Shaw  showed  the  tafifrail  mainly  in  place, 
and  the  rail  and  stanchions  for  a  considerable  distance  still  standing 
on  the  starboard  quarter  much  further  than  along  the  port  quarter. 
A  sideling  blow  from  the  Newport  on  the  schooner's  starboard  quar- 
ter could  only  have  caused  her  to  sink  from  crushing  in  that  part  of 
her;  and  it  is  hardly  conceivable  that  a  blow  sufficient  to  crush  in  her 
quarter  could  have  left  her  rail  and  stanchions  standing;  and  the 
Shaw's  wreck  indicated  a  blow,  if  any,  upon  the  opposite  side. 

(6)  A  moment  or  two  before  the  collision,  the  steamer's  wheel  was 
hard  a-starboard,  and  her  engines  were  stopped  for  five  minutes. 
Her  previous  speed,  aided  by  the  wind,  was  aboat  15  knots.  Under 
her  starboard  wheel  she  swung  to  port  till  she  headed  due  north,  when 
she  went  ahead  under  one  bell  at  "half  speed,"  being  about  nine  knots. 
In  swinging  round  to  due  north  she  would  have  gone  due  east  from 
the  meridian  of  the  collision  at  least  a  third  of  a  mile.  She  continued 
going  north  about  10  or  15  minutes,  without  seeing  any  signs  of  the 
schooner,  and  then  swung  around  again  to  the  southward,  and  con- 
tinued on  her  course.  As  the  schooner  was  probably  going  at  the 
rate  of  six  to  seven  knots,  if  she  continued  on  her  course'  without  in- 
jury she  would  not  have  been  overtaken  by  the  steamer,  on  this  return 
of  about  two  miles  to  the  northward,  after  the  five-minutes  stop  of 
her  engines.  But,  if  the  schooner  had  been  seriously  damaged,  she 
would  not  have  been  likely  to  continue  under  full  sail  to  the  north- 
ward ;  and  she  would  probably  have  been  seen,  or  at  least  some  boats 
or  signals  for  help  woujd  probably  have  come  into  view,  since  there 
was  clearly  ample  time,  while  the  schooner  was  in  sight,  and  before 
the  steamer  had  got  headed  to  the  northward,  to  have  launched  her 
small  boats. 

(7)  The  weight  of  testimony  leaves  no  doubt  that  on  board  the 
Newport  there  was  not,  at  the  time,  any  belief  or  thought  that  the 
schooner  had  been  sunk  or  materially  injured;  and  such  is  the  entry 
in  her  log.  All  the  circumstances  point  to  this  belief  on  their  part ; 
and  the  testimony  of  one  or  two  of  the  discharged  seamen  to  the  con- 
trary is  not  sustained.     Every  probability  is  otherwise. 

(8)  It  is  not  wholly  insignificant  that  out  of  the  seven  witnesses 
that  looked  down  upon  the  deck  of  the  schooner  as  she  passed  the 
steamer,  illuminated  to  some  extent  by  the  steamer's  lights,  not  one 
noticed  any  deck  cargo ;  while  the  Shaw's  large  deck-load  of  iron  must 
have  been  easily  distinguishable. 

(9)  The  evidence  all  tends  to  show  that  the  place  of  the  Newport's 
collision  was  some  two  or  three  miles  from  the  place  where  the  wreck 
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of  the  Shaw  was  found  the  next  afternoon.  This  conclnsion  depends, 
to  some  extent,  on  estimates;  but  by  no  means  wholly  so.  The  place 
of  the  wreck  is  fixed,  by  its  bearings  from  the  stations  Nos.  5  and  6, 
as  less  than  five  miles  ofiF  Deal  beaoh.  The  officer  at  station  No.  5 
testified  at  the  trial  that  it  bore  from  his  station  S.  E.  He  afterwards 
made  affidavit  that  he  should  have  said  E.  S.  E. ;  and  as  it  bore  E. 
by  N.  from  station  No.  6,  the  former  would  make  the  wreck  less  than 
three  miles  from  shore;  the  latter,  four  and  a  half  miles. 

All  the  witnesses  from  the  Newport,  however,  as  well  as  three  for 
the  libelant,  estimate  the  place  of  the  oollision  as  from  seven  to  eight 
miles  off  shore.  The  master  went  out  further  than  usual  to  avoid 
the  many  coasters  that  had  gathered  near  shore  during  the  thick  and 
snowy  weather  previous.  It  is  scarcely  probable  that  all  on  board 
should  have  misjudged  the  distance  from  shore  in  the  same  way,  by 
making  it  one-third  greater  than  it  was. 

The  distance  and  course  run  by  the  steamer  after  passing  Sandy 
Hook  and  Scotland  light-ship,  and  the  bearing  of  the  Highland  lights, 
after  the  Newport  had  got  headed  north,  confirm  the  estimates  given 
by  the  witnesses  of  their  distance  from  shore  at  nearly  seven  miles. 
Upon  heading  north,  the  Highland  lights,  as  the  pilot  testifies,  bore 
"about  N.  N.  W.;"  the  two  lights  being  in  range  and  showing  as 
one.  The  master  says  that  the  Scotland  light-ship  at  the  same  time 
bore  N.  by  W.  westerly.  By  passing  from  half  a  mile  to  a  mile 
to  the  eastward  of  the  latter  at  5:  50  and  running  40  minutes  S.  by 
E.,  and  then  10  minutes  S.  ^  W.,  as  the  master  testifies  she  did  run, 
the  steamer  would  have  reached,  at  6 :  40  p.  m.,  when  the  engine  was 
stopped,  about  12^  miles  from  the  Scotland  light-ship,  and  would  be 
bearing,  when  headed  to  the  northward,  within  half  a  point  of  S.  S. 
E.  from  the  Highland  lights,  which  the  pilot  says  bore  "about  N. 
N.  W.;"  and  this  would  also  bring  the  Scotland  light-ship  N.  by  W. 
westerly,  as  the  master  testifies.  This  would  make  the  steamer  about 
seven  miles  from  shore.  The  mate's  statement  that  the  Highland 
lights  bore  N.  N.  W.  from  the  steamer  after  she  got  headed  south 
again,  I  consider  a  mistake,  as  it  is  not  reconcilable  with  anything 
else  in  the  case,  nor  with  the  libelants'  theory. 

The  witnesses  upon  whom  the  libelants  rely  for  proof  that  the 
schooner  struck  by  the  Newport  was  seen  to  sink,  not  only  testify 
nnder  somewhat  suspicious  influences,  but  the  force  of  their  testi- 
mony is  greatly  weakened  by  the  manifest  mistakes  and  improbabil- 
ities that  attend  it.  One  of  the  witnesses,  Anderson,  who  says  the 
schooner  disappeared  suddenly  when  about  half  a  mile  distant,  also 
says  "it  was  a  clear  night  at  the  time;"  that  the  steamer  was  "under 
full  speed;"  that  it  was  moonlight;  and  that  without  moonlight  the 
schooner  could  not  be  seen  a  half  mile  off,  but  thinks  it  could  have 
been  seen  a  quarter  of  a  mile.  Now,  the  proof  is  certain  that  the 
steamer  was  not  then  under  full  speed,  but  that  her  engines  were 
either  stopped  or  going  slow ;  that  it  was  not  then  a  clear  night;  and. 
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as  the  moon  fulled  on  the  evening  of  February  11th,  there  was  no 
moon  above  the  horizon  at  7  p.  h.  of  the  23d.  From  this  it  is  man- 
ifest that  not  only  can  no  value  be  attached  to  the  witness'  inference 
that  the  schooner  sank  when  half  a  mile  off  because  she  suddenly 
disappeared,  bat  the  false  circumstances  stated  discredit  him  alto- 
gether. There  are  other  circumstances  that  compel  me  to  withhold 
confidence  from  the  statements  of  the  other  witnesses  that  testify 
that  they  saw  the  schooner  sink. 

These  circumstances  altogether  are  sufficient,  as  it  seems  to  me,  to 
explain  and  to  outweigh  the  apparent  probabilities  against  the  New- 
port at  first  presented.  Her  narrative  is  not  attended,  so  far  as  I 
can  perceive,  by  any  serious  inconsistencies,  or  by  any  difiQcolties  or 
improbabilities.  I  cannot  regard  the  case  of  the  libelants,  therefore, 
as  established  by  any  such  preponderance  of  proof  as  to  warrant  a 
decree  against  the  Newport,  and  the  lib'el  must  be  dismissed.  The 
Grace  Girdler,  7  Wall.  196;  The  Albert  Mason,  2  Fed.  Rep.  821;  S. 
C.  8  Fed.  Rep.  768;  The  City  of  Chester,  18  Fed.  Rep.  603.  But, 
considering  the  misfortune  of  the  libelants,  and  their  apparent  prob- 
able case,  the  dismissal  may  be  without  costs. 


The  Mabimin  S. 

Bbad  v.  The  Mabinin  S. 

(Dittriet  Court,  8.  D.  New  York.    July  16, 1888.) 

1.  Cabmaqh  of  Goods— Dunnage— liicoRiOE— Iron-Orb  Dust. 

Upon  the  discharge  of  licorice  in  bundles  brought  from  Cartagena,  Sp^n. 
along  with  other  cargo,  consisting  of  fine  iron  ore,  the  licorice  was  found 
more  or  less  damaged  from  the  dust  of  the  iron  ore,  which  was  scattered 
among  the  bundles,  and  adhered  to  the  sticlcs.  Held,  upon  the  facts,  to  have 
been  caused  mainly  through  the  licorice  becoming  damp,  and  through  want 
of  sufficient  top  covering  upon  the  ore  to  prevent  the  dust  rising  and  adhering 
to  the  damp  bundles,  either  during  the  voyage,  or  while  discharging,  and 
from  insufficient  side  dunnage,  and  that  the  vessel  was  liable  for  this  damage. 

i.  Same— Insufficibnt  Scrvbt— Etidekok— Sale  of  Damaged  Qoods— Sepa- 

JIATION. 

A  sale  of  1,610  bundles  of  licorice  as  damaged  goods,  upon  proof  of  ex- 
amination or  survey  of  only  8  or  10  of  the  whole  number,  and  tne  evidence 
being  conflicting  as  to  the  number  of  bundles  commercially  injured,  held. 
survey  insufficient  to  charge  vessel  for  the  loss  arising  on  the  auction  sale, 
and  that  libelant's  claim  was  to  be  limited  strictly  to  the  number  p-ived  dam- 
aged, because,  after  request,  the  libelant  failed  to  make  the  full  examination 
in  his  power,  as  to  the  extent  of  the  damage. 
8  Costs — Exaggerated  Claims — Vessel  in  Custody. 

The  libelant's  claim  being  very  greatly  in  excess  of  the  damage  proved, 
and  the  vessel  thereby  kept  in  custody  at  much  expense,  held,  no  costs  al- 
lowed. 

In  Admiralty. 
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Hifland  dt  Zabritkie,  for  libelant. 

Ullo,  Ruelgamen  d  Hubhe,  for  olaimanta. 

Brown,  J.  Tbis  libel  was  filed  to  recover  damages  for  alleged  in- 
juries  to  a  qaantity  of  licorice,  tbroagb  contact  with  iron  ore,  iu 
course  of  its  transportation  from  Cartagena,  Spain,  and  its  delivery 
in  New  York.  The  bark  was  chartered  to  carry  1,000  tons  cargo. 
The  charterer  furnished  the  licorice  in  question,  consigned  to  the 
libelant;  and  also  a  quantity  of  iron  ore,  part  of  which,  in  lamps, 
was  stowed  forward  and  aft  in  the  lower  hold ;  and  the  rest,  being  a 
fine  spiegeUiron  powder,  was  stowed  in  the  center  of  the  hold.  On 
top  of  the  ore,  fore  and  aft,  was  stowed  the  licorice,  consisting  of 
2,112  bundles.  It  was  shipped  on  March  SI,  1886,  and  arrived  in 
New  York  on  May  25th.  The  unloading  was  finished  on  June  2d. 
The  licorice  had  been  sold  to  arrive,  and  600  bundles  were  accepted 
by  the  purchaser.  The  rest  of  the  lot  was  rejected  by  him  on  account 
of  the  alleged  injury  to  it  by  the  fine  powder  of  the  ore,  which,  it  is 
alleged,  had  so  penetrated  the  bundles,  and  adhered  to  the  licorice 
sticks,  as  to  make  them  unmarketable  as  sound  goods.  The  licorice 
rejected,  amounting  to  1,510  bundles,  was  stored  by  the  libelant  in 
the  warehouse  of  E.  F.  Driggs  &  Go.  On  June  9th  a  surrey  of  the 
licorice  was  held,  upon  notice  to  the  master  of  the  bark,  by  two  sur- 
veyors, representing  the  libelant.  The  master  was  represented  by  4 
third  surveyor,  (Mr.  Bordette,)  who  also  joined  in  the  partial  exam- 
ination then  made. .  It  was  reported  damaged,  and  was  afterwards, 
on  June  29th,  sold  at  auction  at  2.87|-  cents  per  pound;  good  licor- 
ice, in  sound  condition,  being  then  of  the  market  value  of  4^  cents 
per  pound.  The  amended  libel  claims  the  difference,  amounting  to 
nearly  $3,000. 

Many  witnesses  have  been  examined  upon  both  sides,  and  much 
diversity  of  opinion  is  expressed  by  the  experts  and  dealers  iu  licorice 
as  to  whether  the  lot  stored  was  materially  damaged  or  not  by  the 
particles  of  the  ore  that  were  found  adhering  to  it.  They  differ,  also, 
as  regards  the  number  of  bundles  injuriously  affected.  There  is 
equal  diversity,  and  some  direct  contradiction,  as  to  the  dunnage  used 
in  the  ship  to  separate  the  licorice  from  the  ore  beneath  it.  Nu- 
merous witnesses,  including  the  captain,  the  mate,  and  the  boatswain 
who  superintended  the  loading  and  the  discharge,  as  well  as  the 
stevedore  and  his  men  who  discharged  the  cargo,  all  testify  that  the 
*ore  was  everywhere  separated  from  the  licorice  by  dunnage,  consist- 
ing  of  wood,  matting,  and  an  old  sail.  But  I  think  the  cross-exam- 
ination of  the  stevedore's  foreman  shows  that  he  regarded  the  dun- 
nage along  the  sides  of  the  ship  as  poor  and  insufficient.  The  ore 
was  higher  along  the  center,  fore  and  aft;  and  the  bundles  of  licorice 
followed  the  ore  to  the  skin  of  the  ship. 

Several  of  the  libelant's  witnesses,  who  testified  to  seeing  no  dun- 
nage at  all,  say  that  they  were  not  looking  for  dunnage,  and  did  not 
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have  their  attention  directed  to  that  subject.  Their  testimony  on  this 
point  is  therefore  entitled  to  less  weight.  Mr.  Leaycraft,  the  port- 
warden,  says  that  he  did  look  for  dunnage,  and  saw  none  next  to  the 
skin  of  the  ship;  none  even  on  the  top  of  the  ore,  and  between  the 
ore  and  the  licorice.  His  report,  under  date  of  May  27th,  the  day 
of  the  bark's  arrival,  says:  "Surveyed  the  hatchways,  and  found 
them  dry,  and  in  good  order."  "May  29th  :  Surveyed  the  cargo  on 
board,  and  found  a  large  number  of  bales  of  licorice  root  damaged 
by  iron  ore,  from  want  of  dunnage."  The  number  of  bales  thus  dam- 
aged is  not  stated,  and  his  testimony  is  no  more  definite.  The  clear 
weight  of  testimony  is  that  no  licorice  was  stowed  directly  under  the 
main  hatch,  nor  any  ore  over  the  bandies.  The  appearance  of  ore 
on  top  of  the  bundles  on  the  side,  testified  to  by  Mr.  Myer,  was  prob- 
ably either  the  result  of  the  rolling  of  the  ship,  or  of  some  of  the  ac- 
cidents that  happened  during  the  discharge.  He  and  other  witnesses 
testify  to  seeing  bundles  dragged  from  forward,  over  the  bare  ore,. to 
the  main  hatch,  to  be  discharged.  But  as  most  of  the  licorice  was 
above  the  beams,  it  is  extremely  improbable  that  any  considerable 
number  could  have  been  injured  in  that  way;  and  the  claimants'  wit- 
nesses testify  that  boards  were  laid  fore  and  aft,  upon  which  the 
bundles  below  the  beams  were  rolled  aft. 

Upon  the  whole  evidence,  I  am  satisfied  that,  in  general,  dunnage 
was  put  between  the  ore  and  the  licorice  in  the  stowage  of  the  cargo ; 
that  the  powdered  ore  was  in  the  center  of  the  ship;  and  that,  for 
the  most  part,  at  least,  no  licorice  was  stowed  above  the  fine  ore. 
From  the  mate's  evidence,  as  it  stands  reported,  it  would  seem  that, 
above  the  fine  ore,  in  the  center,  wood  and  matting  were  placed  across 
the  beams,  which  were  about  a  foot,  or  a  little  more,  above  the  fine 
ore,  without  any  covering  directly  upon  the  powdered  ore,  and  that 
the  feathers  and  cases  were  stowed  above  these  beams.  If  this  is 
correct,  upon  the  removal  of  the  feathers  and  cases,  and  the  dun- 
nage immediately  beneath  them,  which  was  the  first  thiug  done  in 
discharging,  the  fine  ore  beneath  the  beams  would  be.  seen  without 
covering  or  dunnage;  and  thus  very  much  of  the  seeming  contra- 
diction in  the  testimony  on  the  subject  of  dunnage  would  be  ex- 
plained. 

I  attach  the  less  weight  to  Mr.  Leaycraft's  evidence  as  to  there 
being  no  dunnage  beneath  the  licorice,  from  the  fact  that  dunnage 
IS  more  commonly  looked  for  along  the  sides  of  the  vessel,  where  the  , 
dunnage  was  probably  insufficient;  and  also  from  the  fact  tliat,  al- 
though he  says  he  was  specially  called  to  survey  the  cargo  of  licorice 
after  the  discharge  of  it  had  commenced,  he  makes  no  mention  of 
any  dampness  or  mould,  but  in  his  report  speaks  only  of  "damage 
from  iron  ore  through  want  of  dunnage."  But  Mr.  Sheffield,  one  of 
the  libelant's  witnesses,  and  the  man,  also,  who  of  all  seems  to  have 
given  the  most  careful  attention  to  the  condition  of  the  bundles,  says 
that  some  of  the  bales  were  damaged  by  the  ore  that  adhered  to 
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them.  "On  tlte  dry  bales,"  he  Bays,  "it  was  not  noticeable;  but  the 
moaldy  or  damp  bales  were  coated  with  it."  He  says  there  was  no 
covering  over  the  fine  ore  beneath  the  main  hatch,  where  they  were 
discharging;  and  he  observed  the  bales  carefully,  because  he  was  se- 
lecting 300  good  bales,  which  bis  principals  bad  purchased,  and  was 
separating  tliem  from  the  damaged  bales.  A  careful  and  fair  report 
of  the  condition  of  the  licorice  should  not  have  omitted  the  fact  that 
is  apparent  from  Mr.  Sheffield's  testimony,  viz.,  that  some  of  the 
bundles  were  damp  and  mouldy,  and  that  this  was  directly  connected 
with  the  adherence  of  the  powdered  ore. 

Other  evidence  in  the  case  shows,  also,  that  daring  the  voyage  the 
forward  part  of  the  hold  became  very  much  heated  and  damp,  with 
evident  sweating  of  the  cargo,  and  with  consequent  dripping,  to  some 
extent,  from  the  beams;  though  efforts  were  made  to  obviate  this  by 
ventilation  through  the  opened  hatches.  This  agrees  with  the  testi- 
mony of  Sheffield,  above  quoted,  that  some  of  the  bales  were  damp, 
soft,  and  mouldy ;  and  other  witnesses  testify  that  some  bales  were 
broken  during  the  discharge  through  the  same  cause,  and  were  again 
tied  up. 

The  evidence  on  the  libelant's  part  as  to  the  extent  of  the  damage 
alleged, — that  is,  the  number  of  bales  materially  aSected  by  the  ad- 
herence of  the  particles  of  ore, — is  not  satisfactory.  I  do  not  refer 
to  this  point  here,  as  respects  the  amount  of  damages  recoverable, 
but  because  it  has  an  important  bearing  on  the  cause  .of  the  damage, 
and  the  kind  of  negligence,  if  any,  attributable  to  the  vessel. 

It  is  certain,  from  the  evidence,  that  a  small  sprinkling  of  this 
harmless  iron  dust  upon  the  licorice,  not  readily  perceptible  to  the 
naked  eye,  would  not  atlect  its  commercial  value,  or  the  uses  to  which 
such  liquorice  is  usually  applied.  The  number  of  bales  stained  per- 
ceptibly, to  ordinary  observation,  is  left  in  the  greatest  uncertainty. 
Nothing  like  a  thorough  examination  of  the  bales  was  made  at  any 
time  before  the  sale;  and  the  purchaser  at  the  sale,  one  Butler,  wds 
not  called  as  a  witness,  nor  was  the  actual  condition  of  the  licorice 
proved  by  following  it  into  the  hands  of  the  consumer.  The  two  sur- 
veyors who  made  the  survey  on  the  part  of  the  libelant  on  June  9th, 
with  Mr.  Burdette  on  behalf  of  the  claimant,  examined  only  some 
8  or  10  bales  out  of  1,510.  These  were  brought  from  the  pile  to 
the  window  of  the  store,  and  found  more  or  less  damaged,  it  is  said; 
and  there  the  examiuation  stopped.  Mr.  Burdette  stated,  and  de- 
sired of  the  libelant's  agent  in  New  York,  that  a  full  examination 
should  be  made  of  all  the  bundles,  in  order  to  ascertain  what  were 
damaged  and  what  not.  This,  he  says,  was  promised,  but  no  such 
examination  was  made;  and  Mr.  Mayer,  the  agent,  says  the  request 
was  declined  because  such  an  examination  was  impracticable.  But 
no  such  impracticability  appears.  Three  different  samples  were 
taken  from  the  pile,  and  produced  in  court.  All,  it  was  said,  were 
taken  promiscuously,  and  at  random.     Only  the  libelant's  samples 
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showed  material  damage.  The  otber  samples,  according  to  the  testi- 
mony of  several  experts  and  dealers,  showed  no  commercial  damage. 
The  surveyors  could  testify  to  only  a  few  damaged.  The  other  wit- 
nesses could  not  specify  above  50  or  60.  Mr.  Bnrdette  estimated 
that  possibly  a  hundred  might  have  been  affected;  and  the  evident 
inference  from  all  of  Mr.  Sheffield's  testimony  is  that  comparatively 
few,  viz.,  those  bundles  only  that  had  become  damp  and  mouldy, 
were  damaged ;  and  those  by  the  adherence  of  the  ore  in  consequence 
of  the  dampness  of  the  bundles. 

Upon  this  evidence  I  cannot  find  that  there  was  general  damage 
from  the  ore  extending  to  all  of  the  1,510  bales.  The  libelant, 
having  possession  of  the  licorice,  had  it  easily  within  bis  power  to 
ascertain  by  inspection  the  number  of  bales  actually  damaged.  The 
request  of  Mr.  Burdette,  in  behalf  of  the  bark,  was  a  reasonable  re- 
quest. The  examination  of  8  or  10  bundles  out  of  1,510  was  totally 
insufficient  for  condemning  the  whole  number,  where  the  nature  of 
the  damage  was  superficial,  like  this,  and  was  so  variable  in  different 
bundles.  To  throw  a  large  quantity  of  goods  on  the  market  for  sale 
at  auction,  as  damaged  goods,  upon  such  slight  examination,  at  the 
assumed  risk  and  loss  of  the  vessel,  appears  to  me  to  be  as  unreason- 
able and  unjust  as  it  would  be  ruiiMus  in  its  results  to  carriers. 
Looking  to  the  just  protection  of  the  interests  of  carrying  vessels,  as 
well  as  of  consignees,  a  court  of  admiralty  cannot  support  any  such 
unreasonable  and  precipitate  action.  The  good  bundles  should  have 
been  separated  from  the  bad,  and  the  carrier  charged  with  only  the 
damages  to  those  actually  injured,  together  with  the  expense  of  the 
examination  and  separation,  when  that  course  is  practicable,  and  for 
the  evident  interest  of  all  concerned.  The  master  is  entitled  to  the 
same  protection  against  unreasonable  and  indiscriminate  sales  by 
the  consignee  in  the  port  of  discharge,  on  the  vessel's  account  and 
risk,  that  is  imposed  on  the  master  in  favor  of  the  owner  on  a  sale 
by  the  master  in  a  foreign  port.     Tronson  v.  Dent,  8  Moore,  P.  C.  419. 

In  the  case  of  The  Vaderland,  18  Fed.  Rep.  733,  736-738,  I  had 
occasion  to  comment  unfavorably  upon  a  somewhat  similar  failure 
of  the  consignees  to  obtain  and  to  preserve  evidence  in  their  power 
in  regard  to  the  extent  of  certain  alleged  damage  to  coils  of  wire  from 
crnshiug;  holding  that  every  intendment  must,  in  such  cases,  be 
against  tbem,  and  that  no  inference  of  damage  should  be  admitted 
beyond  what  was  fairly  proved.  Applying  that  rule  here,  and  look- 
ing fairly  at  all  the  evidence  produced  on  both  sides,  there  is  no  suf- 
ficient evidence  to  indicate  that  more  than  a  hundred  bales  were  com- 
mercially damaged,  and  possibly  not  half  that  number.  If  there  had 
been  a  general  want  of  necessary  dunnage,  the  loss  would  not  have 
been  so  small,  and  the  testimony  of  the  ship's  officers  to  the  general 
sufficiency  of  the  dunnage  accords  with  this  view. 

The  conclusion  to  which  I  have  therefore  come  is  that  there  has 
not  been  proved  any  such  general  damage  to  the  1,510  bales  as  al- 


Digitized  by 


Google 


THE   MARININ   8.  669 

leged,  nor  any  each  general  want  of  dunnage  as  alleged,  bnt  only  in- 
sufficient dunnage  along  the  skin  of  the  ship,  and,  probably,  no  cov- 
ering immediately  over  the  fine  ore;  that  the  evidence  does  not  indi- 
cate above  a  hundred  bales,  at  most,  as  damaged  by  the  ore;  and 
that  upon  these  the  ore  probably  adhered  through  the  wet,  dampness, 
or  mould  that  had  previously  affected  them,  either  because  wet  along 
the  skin  of  the  ship  from  want  of  sufficient  side  dunnage,  or  damp- 
ened from  the  heating,  sweating,  and  dripping  above  mentioned,  and 
that  the  adhering  ore  became  more  or  less  detached  as  the  bundles 
dried;  that  the  damage  from  ore,  to  such  as  were  thus  injured,  arose, 
not  from  want  of  general  dunnage  beneath  the  licorice  where  it  lay 
upon  the  ore  in  lumps,  forward  and  aft,  but  from  the  wetting  and 
dampening  of  the  bundles,  and  from  insufficient  covering  of  the  fine 
ore  in  the  center,  and  beneath  the  main  hatch,  to  prevent  the  ore- 
dust  rising,  either  previous  to  or  during  the  discharge;  and  that,  in 
consequence  of  insufficient  covering,  the  dust  rose  from  the  ore  through 
the  rolling  of  the  ship  during  the  voyage,  if  there  was  in  fact  no  cov- 
ering laid  immediately  upon  the  fine  ore ;  or,  if  there  was,  that  then 
the  ore-dust  arose  from  the  work  of  discharging  immediately  upon  top 
of  the  fine  ore,  and  adhered  to  some  of  the  damp  bundles  in  sufficient 
quantities  to  become  noticeable,  and  aSect  their  market  value ;  and 
that  a  few  which  were  dropped  from  the  sling,  or  carelessly  rolled 
along  into  the  fine  ore,  were  much  more  affected,  so  as  to  show  the 
es.ceBsive  damage  that  a  few  of  the  sticks  produced  exhibit. 

The  ship  is  answerable  for  this  injury.  The  fine  ore  should  have 
been  kept  thoroughly  covered,  both  during  the  voyage  and  during  the 
work  of  discharging  on  top  of  it.  It  is  common  for  licorice  to  be- 
oome  heated  and  damp  during  the  voyage,  and  its  tendency  to  attract 
dust  was  apparent.  There  must  be  a  reference,  therefore,  to  com- 
pute the  amount  of  the  damages  to  the  bundles  actually  proved  to  be 
injured.  Either  party  will  be  entitled  to  use  the  testimony  already 
given,  so  far  as  respects  the  number  of  bales  damaged,  and  the  de- 
gree of  injury ;  and  also  to  introduce  any  further  evidence  as  to  the 
extent  of  the  damage;  and,  as  the  ship  is  still  in  custody,  the  refer- 
ence, at  the  option  of  either  party,  should  proceed  from  day  to  day 
till  finished,  and  be  brought  on  on  two  days'  notice. 

As  the  claim  of  damaged  bales  made  in  the  libel  is  very  largely  in 
excess  of  what  has  been  proved  upon  the  trial,  and  as  the  auction  sale, 
made  without  thorough  examination  of  the  cargo,  and  the  subsequent 
claim  to  hold  the  vessel  liable  for  all  the  alleged  loss,  seem  to  me  un- 
reasonable and  unjustifiable,  and  practically  forced  the  master  to  leave 
the  vessel  in  custody  at  much  expense,  no  costs  should  be  allowed. 
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The  AiiANSON  Suunkb.' 
(Dutrict  Court,  N.  D.  New  York.    July  81,  1886.) 

'  1.  MARrniTB   LiBK  —  PlUVIUilOB  OF   MABEHBBfl   ABD   MaTKRIAL-MeN    CliAmiNO 

nKDBs  Statb  Statutbs. 

Seamen  are  entitled  to  look  to  the  vessel,  or  its  proceeds,  for  the  pavment 

of  their  'wages,  if  they  have  been  ready  and  willing  to  perform  the  duties  for 

which  they  were  engaged,  notwithgtanding  the  fact  that  in  consequence  of 

the  idleness  of  the  vessel  the  services  in  question  were  not  actually  rendered. 

3.  Same — Seamen  as  Mechanics. 

A  seamen  performing  mechantc's  work,  before  and  after  the  season  of  nav-, 
Igation,  is  a  mechanic,  not  a  seaman. 
8.  Same — Lien  of  Material-Men. 

The  lien  of  a  materialman,  claiming  under  a  state  statute,  is  limited  to  the 
time  therein  stated.  If  the  vessel  be  arrested  after  the  expiration  of  the  term, 
the  libelant  acquires  no  rights  thereby. 

4  ASMIKAIiTT— PrOCBDCBB— AMBKDMBNT  Of  LiBBL. 

Material-men,  claiming  as  such  in  their  pleadings  and  proofs,  cannot,  on 
final  argument,  be  allowed  to  amend  so  as  to  thereby  change  the  entire  natnre 
of  their  claim,  if  by  so  doing  the  rights  of  other  creditors  seeking  payment 
from  an  inadequate  fund  would  be  prejudiced. 

In  Admiralty.     Distribntion  of  fnnd  between  adverse  claimants. 

On  the  twenty-seventh  of  July,  1885,  George  N.  Spencer,  first  mate, 
Andrew  J.  Bortel,  seaman,  Henry  T.  Couch,  seaman,  and  William  H. 
Bishop,  engineer,  filed  tlieir  libel  against  the  steamer  Alanson  Sum- 
ner, claiming  as  wages  the  sum  of  $297,  $642,  $136.60,  and  $4-04.33, 
respectively.  On  the  fourth  of  August,  1885,  George  Gobel  and 
James  D.  MacFarlane  filed  a  libel  for  work,  labor,  and  services  ren- 
dered, and  materials  furnished,  in  repairing  the  vessel  at  her  home 
port,  (Oswego,  New  York,)  amounting  to  $5,962.58,  upon  which 
they  have  been  paid  $2,500,  leaving  a  balance  due  of  $3,462.50. 
On  the  thirty-first  of  December,  1884,  specifications  of  the  debt 
were  filed  in  the  Oswego  county  clerk's  office,  pursuant  to  the  pro- 
visions of  the  lien  law  of  the  state  of  New  York.  The  libelants  al- 
lege that,  by  virtue  of  this  proceeding,  they  acquired,  and  still  re- 
tain, a  valid  lien  upon  the  vessel.  Upon  the  argument,  however, 
this  position  was  virtually  abandoned,  and  it  was  contended  that  the 
claim  should,  in  whole  or  in  part,  be  upheld  as  a  salvage  service. 
On  the  fourteenth  of  August,  1885,  the  Vulcan  Iron-works  Corn- 
pan}',  Charles'  A.  Tanner,  and  Stephen  Lyon,  filed  a  libel  alleging 
that  there  is  due  them,  respectively,  the  sum  of  $977.03,  $239.85, 
and  $249.69,  for  improvements,  alterations,  and  repairs  put  upon 
the  vessel  in  her  home  port  during  the  year  1884.  Specifications  of 
the  lien  were  filed  in  the  clerk's  office  of  Oswego  county  on  or  about 
the  second  of  February,  1885.  The  libelants  allege  that  they  thus 
acquired  a  lien  under  the  state  law  for  the  sum  of  $977.03,  which 
remained  in  force  until  the  second  of  July,  1885.  It  is  alleged  that 
this  lien  was  thereafter  continued  by  reason  of  an  attachment  issued 

■Beported  by  Theodore  H.  Btting,  Esq.,  of  the  Philadelphia  bar. 
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out  of  the  supreme  court  of  the  state  of  New  York  on  the  first  cl  July, 
1885,  by  virtue  of  which  the  sheriff  of  Oswego  county  took  possession 
of  the  vessel,  and  retained  it,  with  the  consent  of  the  owner,  tintil 
she  was  seized  by  the  marshaL  On  the  twenty-seventh  of  July,  1885, 
Thomas  Dobbie  filed  a  libel  to  recover  $121.86  for  an  alleged  salvage 
service  in  pumping  out  the  vessel,  and  helping  to  raise  her  after  she 
had  taken  fire  and  sunk  at  her  dock,  in  the  harbor  of  Oswego.  On 
the  fifteenth  of  September,  1885,  Mary  E.  Snow  filed  a  claim  and 
answer  to  the  libel  of  the  Vulcan  Iron-works  Company,  in  which  she 
alleges  that  she  is  the  owner  of  the  vessel  by  virtue  of  a  conditional 
bill  of  sale,  or  mortgage,  executed  and  delivered  to  her  January  19, 
1884,  by  the  then  owner,  to  secure  the  sum  of  $13,000  previously 
loaned  by  her  to  him,  which  sum  remains  wholly  unpaid.  The  Vul- 
can Iron-works  Company,  Tanner,  and  Lyon  interpose  an  answer  to 
the  libel  of  the  seamen  above  named,  and  also  to  the  libel  of  Gobel 
and  MaoFarlane,  The  vessel  was  heretofore  sold  upon  a  decree  taken 
pro  confesso,  and  the  proceeds,  amounting  to  $3,050,  have  been  paid 
into  the  registry  of  the  court.  The  decrees  already  entered  by  de- 
fault, with  the  expenses  incident  thereto,  amount,  in  the  aggregate, 
to  about  $1,600,  leaving  $1,450  to  be  disposed  of  in  these  actions. 

IF.  A.  Voucher  and  William  Tiffany,  for  seamen,  and  for  Gobel  and 
MacFarlane. 

J.  A.  Hathway,  for  the  Vulcan  Iron-works  Company,  Tanner,  and 
Lyon. 

B.  B.  Burt,  for  Thomas  Dobbie. 

William  Tiffany,  for  Mary  E.  Snow. 

CoxE,  J.  The  employment  of  the  seamen  by  the  master  of  the 
vessel  is  established  by  a  preponderance  of  evidence.  During  the 
season  of  navigation,  and  until  the  seizure  by  the  marshal,  they  were 
at  all  times  ready  to  perform  the  duties  for  which  they  had  been  en- 
gaged. They  should  not  suffer  by  reason  of  the  master's  failure  to 
find  employment  for  the  steamer.  Especially  is  this  so  when  their 
right  to  recover  is  resisted  only  by  those  who  have  not  a  vestige  of 
interest  in  the  fund.  Spencer  is  entitled  to  receive  $297;  Bortel, 
$350;  Couch,  $136.50;  and  Bishop,  $313.50.  Interest  upon  these 
sums  should  be  allowed  from  July  24,  1885,  together  with  costs  and 
disbursements.  The  claims  of  Bortel  and  Bishop  have  been  disal- 
lowed in  part.  The  law  does  not  permit  a  privilege  against  the  ves- 
sel for  services  which  are  in  no  sense  maritime,  rendered  after  the 
close  of  navigation.  A  mariner  may  also  be  a  mechanic;  but  the 
fact  that  he  works  as  a  painter,  machinist,  carpenter,  snow-shoveler, 
or  ship-keeper,  upon  a  vessel  while  she  is  lying  in  port,  ice-bound  and 
idle,  does  not  give  him  a  lien  for  his  services. 

That  the  Vulcan  Iron-works  Company  has  no  standing  in  court  is 
too  plain  to  admit  of  doubt.  It  is  conceded  that  the  lien  created  by 
the  statute  of  New  York — Laws  1863,  c,  422,  amending  chapter  482, 
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Laws  1862,  (3  Eev.  St.  N.  Y.  [7th  Ed.]  2410,)— expired  July  2, 1885. 
The  libel  was  not  £led  until  August  14,  1885. 

Nothing  that  was  done  by  the  sheriff  or  the  master  of  the  boat  oper- 
bted  to  revive  or  continue  this  lien.  The  state  court  had  no  jurisdic- 
tion. The  process  under  which  the  sheriff  took  possession  was  null 
and  void.  His  act  was  a  trespass.  The  libelant  acquired  no  rights 
by  reason  of  this  unlawful  proceeding. 

The  same  is  true  of  the  libel  filed  by  Gobel  and  MacFarlane.  When 
they  commenced  proceedings  in  this  court  their  lien  under  the  state 
law  had  expired.  But  the  proposition  was  advanced,  for  the  first 
time  on  the  argument,  that  this  claim  may  be  sustained,  in  whole  or 
in  part,  as  a  salvage  service,  and  an  amendment  in  this  respect  is 
asked  for.  It  is  entirely  clear  that  only  the  earliest  services  rendered 
by  the  libelants,  forming  but  a  small  part  of  their  entire  claim,  can, 
in  any  view,  be  classed  under  the  head  of  salvage.  In  order,  there- 
fore, to  make  their  position  tenable,  the  court  must  arbitrarily  apply 
the  payment  of  $2,500  received  by  the  libelants  upon  the  subsequent 
items  of  their  account.  Where  so  many  creditors  are  seeking  pay- 
ment from  an  inadequate  fund,  it  would  be  an  arbitrary  exorcise  of 
judicial  discretion  to  thus  allow  an  amendment  changing  the  entire 
nature  of  the  claim  after  having  first  arranged  the  proof  to  make  the 
amendment  available. 

The  libels  filed  by  the  Vulcan  Iron-works  Company,  Tanner,  and 
Lyon,  and  by  Gobel  and  MacFarlane,  must  be  dismissed,  but  with- 
out costs. 

The  libel  filed  by  Thomas  Dobbie  alleges  a  claim  for  salvage  in 
pumping  out  and  raising  the  Sumner  after  she  was  injured  by  fire, 
and  sunk  in  the  harbor  of  Oswego,  in  the  spring  of  1884.  The  libel 
was  taken  pro  confesso  on  the  first  of  September,  1885,  and  a  decree 
was  entered  referring  it  to  a  commissioner  to  report  the  amount  due. 
The  libel  states  a  cause  of  action  in  rem,  and,  as  these  allegations 
stand  admitted,  no  reason  is  perceived  why  the  libelant  should  not 
recover.  If,  in  deciding  this  case,  the  court  were  permitted  to  con- 
sider the  evidence  returned  in  the  other  actions  against  the  Sumner, 
it  is  by  no  means  certain  that  the  libelant  could  succeed,  for  it  is  at 
least  doubtful  whether  services  rendered  in  raising  the  vessel  after 
she  had  sunk  at  her  dock  can  be  dignified  by  the  name  of  "salvage." 
This  question,  though  argued  by  counsel,  is  not  decided,  for  the  rea- 
son that  it  is  not  presented  by  the  record. 

The  libelant  Thomas  Dobbie  is  entitled  to  a  decree  for  $134.94, 
with  interest  from  March  15,  1886,  and  costs. 

It  is  altogether  probable  that  the  sums  thus  allowed  will  exhaust 
the  fund  in  court.  Should  any  remnants  remain  in  the  registry  after 
paying  the  amounts  due  the  seamen,  the  decrees  previously  taken  by 
default,  and  the  claim  of  Thomas  Dobbie,  they  should  be  pa^id  over 
to  the  claimant,  provided  no  claim  entitled  to  precedence  is  in  tin 
mean  time  brought  to  the  attention  of  the  court. 
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Bate  Eefriobratino  Co.  v.  Gillette  and  others.* 

{Oireuit  Court,  D.  New  Jersey.    August  3, 1886.) 

1.  BipriTT— Mastks. 

The  master  is  a  judicial  officer,  acting  as  the  representative  and  substitute 
of  the  court  which  appointed  him. 

3.  Samb — Orders  of— Poweb  of  Court  Otbr. 

While  there  can  exist  no  doubt  of  the  power  of  the  court,  for  sufficient 
canse,  to  vacate  or  modify  any  order  made  by  a  master,  it  is  not  the  general 
practice  to  interfere  with  his  acts  and  proceedings  in  limine,  but  to  wait  until 
the  coming  in  of  his  report. 
8.  Same— MoDiFiOATTOB  and  Vaoatior  op  Obdbbs,  Orothtds  fob. 

The  fact  that  the  execution  of  the  master's  orders  will  involve  considerable 
expense  of  time  and  money  may  justify  the  hearing  of  an  application  to  mod- 
ify or  vacate  them  on  the  ground  that  they  are  made  without  authority. 

4.  Samb — Soukob  of  Acthobitt. 

The  master  derives  his  powers  from  his  appointment  by  the  court,  and 
from  the  equity  rules  which  especially  prescribe  his  duties,  and  the  manner 
of  their  performance. 
6.  Samb— JuHisDicTiON— Practice. 

The  nniversal  practice  has  been  to  permit  the  master  to  act  outside  of  the 
territorial  jurisdiction  of  the  court,  and  lembb  that  he  may  take  testimony 
in  foreign  countries. 
6.  Samb— TAKma  TBSTiMOinr  a  Forbion  CiouNTRiBa,  Hodb  of. 

The  master  should  choose  the  best  method  of  taking  testimony,  under  all 
the  circumstances  of  the  case,  and  if  the  cheapest  plan  is  as  good  as  any 
other,  that  plan  should  be  adopted. 

In  Equity.     Motion  to  vacate  master's  order. 
Dickerson  <t  Dickenon,  for  complainant. 
John  K.  Bennett,  for.  defendants. 

Wales,  J.  An  interlocutory  decree  against  the  defendants  for  in« 
fringing  the  complainant's  patent  has  been  entered  in  this  snit,  and 
reference  made  to  a  master  for  an  aeconnting  of  profits  and  damages. 
Much  testimony  has  already  been  taken  by  the  master,  at  different 
times  and  places,  for  both  parties;  and,  the  complainants  having 
elosed  their  prinid  facie  case,  the  master,  on  application  of  the  de- 
fendants, and  after  hearing  complainant's  objections  thereto,  made 
and  entered  the  foUovring  order  on  his  record,  to-wit : 

"The  master  will  resume  and  continue  the  accounting  in  this  cause  on  the 
part  of  the  defendants  at  the  North- Western  Hotel,  in  the  city  of  Liverpool, 
England,  on  the  seventeenth  day  of  August,  1886,  at  12  o'clock  u.  of  Siiid 
day,  and  continue  thereafter,  pursuant  to  adjournments  from  day  to  day,  with 
the  examination  of  such  witnesses  as  may  be  produced  on  the  part  of  the  de- 
fendants; and  thereafter  adjourn  to  the  St.  James  Hotel,  on  the  corner  of 
Piccadilly  and  Berkley  streets,  in  the  city  of  London.  England,  and  there  pro- 
ceed with  the  examination  of  such  witnesses  as  may  be  produced  before  him 
on  the  part  of  the  defendants. 

"And  it  is  further  ordered  that  the  evidence  to  be  adduced  in  Liverpool 
and  London  may  be  taken  orally,  in  the  presence  of  counsel,  or  upon  written 

■  Edited  by  Charles  C.  Linthicnm,  B^sq.,  of  tlie  Chicago  bar. 
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interrogatories,  direct  and  cross,  as  connsel  for  the  complainant  may  elect, 
within  four  days  after  a  personal  service  of  this  order.  And  if  counsel  shall 
fail  or  neglect  to  make  this  election  within  the  said  time,  (four  days,)  and  to 
give  the  counsel  for  the  defendants  and  the  master  written  notice  of  the  re- 
sult of  the  said  election  within  four  days  after  personal  service  of  this  order, 
then  the  master  orders  and  directs  that  the  examination  of  the  witnesses  to 
be  produced  before  him  in  Liverpool  and  London  aforesaid  shall  be  conducted 
by  written  interrogatories. 

"It  is  furth'er  ordered  that  the  defendants  shall  have  until  August  2, 1886,  to 
file  with  tlie  master,  and  serve  upon  the  complainant's  counsel,  a  copy  of  the 
interrogatories,  together  with  the  names  of  tiie  witnesses  to  whom  the  same 
are  to  be  propounded;  and  the  complainant  shall  have  until  August  12, 1886, 
within  wliicii  time  to  tile  with  the  master,  and  serve  upon  the  defendants' 
counsel,  such  cross-interrogatories  as  they  may  desire  to  propound  to  the  wit- 
nesses to  be  examined. 

"It  is  further  ordered  that  if  the  complainant's  counsel  elect  to  proceed  by 
oral  examinations  of  the  witnesses  the  defendants'  counsel  shall  file  with  the 
master,  and  serve  the  complainant's  counsel  witli,  a  list  of  the  names  of  the 
witnesses  proposed  to  be  examined  on  the  part  of  the  defendants,  on  or  before 
the  first  day  of  August,  188G,  and  no  witnesses  sliall  be  examined  whose  names 
are  not  included  in  the  said  list. 

"And  it  is  further  ordered  that  the  costs  of  the  proceedings  of  the  master, 
under  and  in  pursuance  of  this  order,  shall  in  no  event,  or  under  any  circum- 
stances, be  taxed  against  the  complainant  at  a  greater  sum  than  would  prop- 
erly be  taxed  against  them  under  the  rules  and  practices  of  this  court  if  tlie 
same  evidence  had  been  taken  before  and  by  the  master  from  the  same  wit- 
nesses produced  before  him  in  the  city  of  New  York,  and  without  any  fees 
for  mileage." 

This  order  was  made  on  the  twenty-second  of  July,  1886,  and  on 
the  twenty-sixth  of  the  same  month  the  complainant  gave  notice  to 
the  master  of  its  election  to  have  the  testimoBy  taken  orally,  but  ex- 
pressly reserving  any  rights  of  objection  to  the  order,  or  to  any 
testimony  taken  thereunder.  The  master  having  heard  and  con- 
sidered the  objections  to  the  making  of  the  order,  and  overruled 
them,  the  complainant  now  moved  the  court  to  vacate  the  order  on 
the  ground  that  it  is  irregular,  improper,  and  without  authority. 

The  master  is  a  judicial  officer,  acting  as  the  representative  and 
substitute  of  the  court  which  appointed  him,  and  while  there  can  ex- 
ist no  doubt  of  the  power  of  the  court,  for  sufficient  cause,  to  vacate 
or  modify  any  order  made  by  him,  it  is  not  the  general  practice  for 
the  court  to  interfere  with  his  acts  and  proceedings,  in  limine,  but  to 
wait  until  the  coming  in  of  his  report  before  hearing  exceptions  by 
either  party  to  the  cause  to  any  irregularity  or  excess  of  authority  on 
his  part.  Union  Sugar  Refinery  Co.  v.  Mathiesson,  3  Cliff.  146 ;  WoO' 
tier  V.  Gumbirnner,  20  Fed.  Eep.  167. 

There  may  be  some  justification  in  departing  from  this  practice  in 
the  present  case,  in  view  of  the  fact  that  the  execution  of  the  master's 
order  will  involve  considerable  expense  of  time  and  money,  which 
would  be  uselessly  sacrificed  if  he  has  exceeded  his  authority  in  mak- 
ing  it,  or  has  exercised  his  power  in  such  an  arbitrary  and  improper 
way  as  to  deprive  either  party  of  its  rights.     Two  questions,  then. 
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are  to  be  considered  in  disposing  of  the  motion  to  vacate :  Mr»t,  is 
the  order  void  for  want  of  anthority?  or,  if  not,  secondly,  would  the 
execntion  of  the  order  subject  the  complainants  or  their  counsel  to 
such  unreasonable  costs  and  inconvenience  as  to  justly  require  the 
adoption  of  a  less  expensive  and  more  convenient  mode  of  taking 
testimony,  and  one  which  would  be  equally  satisfactory  in  all  other 
respects  ? 

The  master  derives  his  powers  from  his  appointment  by  the  court, 
and  from  the  equity  rules  which  specially  prescribe  his  duties,  and 
the  manner  of  their  performance.  The  seventy-fifth  and  seventy- 
seventh  of  these  rules  appear  to  give  him  ample  authority  to  make 
the  order,  unless  it  can  be  shown  that  the  exercise  of  his  ofiBcial 
power  is  restricted  to  the  district  of  New  Jersey,  or  to  the  territory  of 
the  United  States.  The  rules  are  silent  on  these  matters,  but  the 
universal  practice  under  them  has  been  to  permit  the  master  to  act 
outside  of  the  territorial  jurisdiction  of  the  court,  and,  if  we  are  cor- 
rectly informed,  without  any  limit  as  to  places  within  the  boundaries 
of  the  United  States.  And,  if  this  be  so,  what  written  or  unwritten 
rule  of  practice  is  there  which  forbids  the  master  to  take  testimony 
in  London  or  in  Vienna,  as  well  as  in  Boston  or  in  San  Francisco. 
In  a  legal  sense,  the  two  cities  last  named  are  as  foreign  to  the  dis- 
trict of  New  Jersey  as  are  the  others.  The  fact  that  there  may 
be  and  are  other  modes  of  taking  testimony  abroad  than  the  one 
ordered  by  the  master  does  not  deprive  him  of  the  discretion  to  act 
as  he  has  done,  unless  those  modes  have  been  made  exclusive  by 
statute  or  rales  of  court.  The  absence  of  any  express  or  implied  pro- 
hibition on  this  subject  in  the  rules,  and  the  fact  that,  practically, 
no  restriction  has  hitherto  been  placed  on  the  master  in  reference  to 
the  state  or  country  in  which  he  may  take  testimony,  seem  to  warrant 
the  conclusion  that  in  the  exercise  of  a  sound  judicial  discretion  he 
is  at  lil)erty  to  make  such  order  when  he  thinks  it  proper.  In  ar- 
riving at  this  result  we  have  not  been  unmindful  of  the  arguments  of 
complainant's  counsel  at  the  hearing  of  this  motion,  or  of  the  opinion 
of  Judge  Nixon  on  a  motion  for  the  appointment  of  a  master  in  this 
very  suit,  delivered  two  years  ago,  and  much  referred  to  by  counsel 
on  both  sides.  The  objections  urged  by  complainant's  counsel  are 
based  principally  on  the  sixty-seventh  equity  rule,  which  provides 
for  the  taking  of  testimony  after  a  case  is  at  issue,  and  before  final 
hearing,  but  has  no  special  relation  to  the  power  and  duties  of  a 
master,  while  the  opinion  of  Judge  Nixon  nowhere  denies  the  power 
of  the  master  to  go  abroad  to  take  testimony.  The  defendants  had 
applied  to  the  court  for  an  order  on  the  master  to  suspend  all  other 
proceedings,  and  go  to  England  for  the  purpose  of  taking  the  testi- 
mony, orally,  of  foreign  witnesses.  The  court  refused  the  appli- 
cation, deciding  that  such  an  order  is  not  made  either  by  the  court 
or  by  the  master,  as  of  course,  when  either  party  demands  it,  but 
according  to  the  discretion  of  the  judge  or  master;  and  that,  as  the 
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desired  evidence  related  to  one  single  fact,  it  ooald  be  as  well  taken 
onaer  a  commission,  on  written  interrogatories,  direct  and  cross,  and 
with  greatly  less  expense  and  personal  inconvenience  to  coonsel. 
That  opinion  is  perfectly  clear  in  its  recognition  of  tbe  authority  of 
the  master  to  make  such  an  order  whenever  he  is  satisfied  that  the 
proposed  evidence  is  material,  and  that  the  execution  of  the  order 
will  work  no  hardship  to  the  opposing  party  by  imposing  unnecessary 
costs  and  trouble. 

It  should  not  be  inferred,  however,  that  the  master  should  be  gov- 
erned in  every  case  by  the  estimated  cost  of  two  or  more  ways  of  tak- 
ing testimony  abroad,  and  adopt  the  cheapest.  He  should  choose 
the  best,  under  all  the  circumstances  of  the  case,  and  if  tbe  cheapest 
plan  is  as  good  as  any  other  that  plan  should  be  adopted.  Beferring 
to  the  sixty- seventh  equity  rule,  in  North  Carolina  R.  Co.  v.  Drew,  3 
Woods,  697,  Mr.  Justice  Bbadlet  said  that  the  rule  shoald  be  liter- 
ally construed..  It  was- intended  to  authorize  the  appointment  of  ex- 
aminers outside  as  well  as  inside  tbe  territorial  jurisdiction  of  the 
court.  The  taking  of  testimony  before  an  examiner  orally,  in  the 
presence  of  the  parties,  is  much  more  satisfactory  than  taking  it  by 
commission,  and  tbe  rule  should  be  construed  so  as  to  allow  this  to 
be  done  whenever  a  party  desires  it. 

And  this  brings  us  to  the  second  point.  The  complainant's  counBel 
object  to  going  to  Liverpool  and  London  on  such  short  notiee,  and 
urge  several  other  objections,  addressed  to  the  discretion  of  the  court, 
all  of  which  have  been  so  well  considered  by  the  master  in  the  record 
before  us  that  it  is  only  necessary  to  refer  to  the  very  satisfactory 
reasons  assigned  by  him  in  support  of  his  order.  The  defendants' 
counsel  represent  that  the  proposed  evidence  is  material,  and  is  in 
rebuttal  to  that  submitted  by  the  complainant,  and  that  the  witnesses 
to  be  examined  reside  in  England,  and  cannot  be  produced  before  the 
master  here.  The  complainants  have  had  their  choice  of  the  testi- 
mony being  taken  orally,  or  on  written  interrogatories,  direct  and  cross. 
Had  they  elected  the  latter  mode,  the  necessity  of  counsel  going 
abroad  might,  perhaps,  have  been  avoided;  but  having  selected  the 
former,  the  hardship,  if  any,  of  attending  the  examinations  in  Lon- 
don and  Liverpool,  is  self-imposed.  Moreover,  the  master  has  pro- 
vided that  the  costs  of  the  proceedings  under  tbe  order  shall,  in  no 
event,  be  taxed  against  the  complainants  at  a  greater  sum  than  would 
be  properly  taxed  against  them  under  the  rules  and  practice  of  the 
court  if  the  same  evidence  had  been  taken  by  the  master  from  the 
same  witnesses  produced  before  him  in  the  city  of  New  York,  and 
without  any  fees  for  mileage. 

On  the  whole,  we  can  see  no  valid  objection  to  this  order.  It  ap- 
pears to  be  just  and  reasonable,  and  should  be  sustained.  The  motion 
to  vacate  it  is  therefore  refused. 
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Allen  and  others  v.  Wilson  and  others.* 
(Oirevit  Court,  K.  J>.  lOmoU,    July  28,  1886.) 

1.  CoBPORATioir— Stockholseb's  Rioht  to  8db  Manaobb. 

A  stockholder  of  a  corporation  is  not  entitled  to  act  for  the  corporation, 
and  sue  its  manager  for  the  correction  of  abuses,  until  after  such  stockholder 
has  demanded  the  correction  of  such  abuses  from  the  managing  body  of  the 
corporation.  This  is  so,  although  the  manager,  who  is  arraigned,  owus  a 
majority  of  the  stock  of  the  corporation,  and  elects  a  majority  of  its  board 
of  directors. 

9.  COBPOBATION— ESTOPPBL  OF  STOCKHOLDER  BT  AbSBNT  TO  C!OBPORATB  ACTfl. 

A  Stockholder  of  a  corporation  is  estopped  to  object  to  corporate  acts  which 
were  performed  with  his  knowledge  ana  assent.  The  assent  of  the  stock- 
holder may  be  either  express  or  implied  by  his  silence  for  years. 

In  Chancery. 

This  is  a  salt  in  chancery,  originally  brought  in  the  cirooit  court 
of  Bock  Island  county,  in  the  state  of  Illinois,  and  afterwards  re- 
moved from  the  state  court  to  this  court.  The  complainants  are  Cal- 
vin H.  Allen,  a  citizen  of  New  York,  and  Lucian  C.  Jones,  Henry  G. 
Baldwin,  and  Warren  Packard,  citizens  of  Ohio,  who  sued  for  them- 
selves and,  generally,  for  other  stockholders  of  the  Banner  Coal  & 
Coal-oil  Company,  an  Illinois  corporation.  The  defendants  are  the 
corporation,  and  John  H.  Wilson,  John  Crubaugh,  Edward  D.  Sweeney, 
William  Jackson,  William  A.  Boss,  and  several  others,  all  stockhold- 
ers in  the  corporation.  The  corporation  was  organized  in  1865  un- 
der a  charter  granted  by  the  Illinois  legislature.  The  capital  stock 
was  $500,000,  divided  into  .5,000  shares,  of  $100  each.  It  was  issued 
as  paid-up  stock. 

Complainants  allege,  that  upon  the  oi^i^anization  of  the  corpora- 
tion, Wilson  held  1,167 shares  of  its  stock;  that  since  January,  1868, 
he  has  held  a  majority  of  its  stock  in  his  own  name,  or  that  of  his 
agents ;  that,  by  means  of  the  stock  held  by  him,  he  has,  since  Jan- 
nary,  1868,  controlled  all  elections  of  directors;  that  he  transferred 
stock  without  consideration  to  Sweeney,  Jackson,  Boss,  (his  son-in- 
law,)  and  others,  that  they  might  act  as  directors  of  the  corporation ; 
that  such  persons  acted  as  directors  and  officers  of  the  corporation 
at  Wilson's  request,  and  in  his  interest ;  that  in  1868  Wilson  caosed 
himself  to  be  elected  president  and  superintendent,  ousting  defendant 
Crubaugh  from  the  latter  office;  that  since  1868  Wilson  has  controlled 
and  managed  all  business  of  the  corporation,  has  had  possession  of 
all  its  property,  books,  papers,  and  money,  has  received  and  con- 
trolled all  its  receipts,  has  borrowed  and  paid  money  as  he  saw  fit,, 
has  omitted  to  elect  officers  from  time  to  time,  and  in  every  way  has  . 
managed  and  controlled  its  business;  that  Wilson  has  disbursed  the 
money  of  the  corporation  without  taking  vouchers  as  required  by  the 
by-laws ;  that  the  by-laws  have  been  almost,  if  not  entirely,  disre- 
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garded;  that  the  corporate  books  have  been  kept  in  a  very  imperfect 
manner;  that  in  1873  Wilson,  while  president  and  superintendent, 
arranged  to  lease  a  large  part  of  the  property  of  the  corporation,  i. «., 
its  coal  mines,  to  himself  and  one  Gable ;  that  immediately  thereafter 
Wilson  resigned  as  president,  and  the  board  of  directors  executed  the 
contemplated  lease,  under  which  he  has  acted  ever  since ;  that  Wilson 
continued  superintendent  and  manager,  and  as  such  leased  to  him- 
self the  surface  land  of  the  corporation  at  an  inadequate  rental,  and 
continues  so  to  do;  that  Wilson  has  made  exorbitant  charges  against 
the  corporation  for  his  services ;  and  that  no  dividend  has  ever  been 
declared.  Complainants  pray  for  a  cancellation  of  the  leases  made 
by  the  corporation  to  Wilson,  and  for  an  accounting. 

Defendants  allege  that  all  allegations  in  the  bill  imputing  wrong 
to  Wilson,  or  the  members  of  the  board  of  directors,  or  a  fraudulent 
control  by  Wilson,  as  a  majority  stockholder,  are  false;  that  Wilson 
had  full  authority  to  do  what  he  did;  that  his  authority  was  ratified 
from  time  to  time  by  the  board  of  directors:  and  that  the  acts  of 
Wilson,  at  the  time  they  were  performed,  were  known  and  approved 
by  the  directors  and  stockholders,  including  complainants. 

The  evidence  is  conflicting.  The  facts  are  indicated  by  the  alio- 
gations  of  the  parties  and  opinion  of  the  court. 

Oshorn  Jt  Lynde  and  Henry  Curtis,  for  complainants. 

Oeo.  W.  Kretzinger  and  E.  D.  Sweeney,  for  defendants. 

Gbeshim,  J.,  {orully.)  This  suit  is  brought  by  the  complainants, 
four  stockholders,  in  right  of  the  company,  against  the  company  and 
Wilson,  who  owns  a  majority  of  the  stock,  and  all  the  other  stock- 
holders. It  is  brought  upon  the  theory  that  Wilson  fraudulently  con- 
trolled the  company  to  its  injury,  and  for  his  own  benefit,  through  a 
board  of  directors  of  his  own  selection,  who  were  his  mere  creatures. 
No  effort  was  made  to  induce  the  company  to  bring  suit,  or  to  call 
Wilson  to  account  in  any  way  for  his  alleged  misdeeds.  The  only 
reason  which  is  assigned  for  thus  bringing  the  suit  is  the  fact  that 
Wilson  owned  a  majority  of  the  stock,  and  in  that  way  controlled 
the  board.  It  is  claimed  by  the  complainants  that  it  would  have 
been  vain  and  fruitless  to  call  upon  the  board  to  sue  Wilson,  and 
make  him  disgorge,  when  the  board  was  his  mere  creature  or  instru- 
ment. It  is  true  that  Wilson  owned  a  majority  of  the  stock,  and 
was  thus  able  to  elect  a  majority  of  the  board  of  directors;  but  the 
evidence  shows  that  the  boards  were  always  elected  unanimously,  and 
that  the  so-called  "minority"  voted  for  Wilson  and  those  who  are 
now  denominated  as  his  mere  tools.  The  minority  did  this  with 
knowledge  of  the  facts  which  they  now  claim  amounted  to  fraad  on 
Wilson's  part.  The  complainants  should  have  demonstrated  theur 
inability  to  deal  with  Wilson  through  the  board  before  bringing  this 
suit  in  their  own  name  in  right  of  the  company.  The  law  does  not 
presume  that  the  board  of  directors,  or  a  majority  of  them,  will  be 
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unfaithfnl  beoaase  they  were  elected  by  a  person  owning  a  majority 
of  the  stock.  The  evidence  in  this  case,  fairly  considered,  does  not 
justly  warrant  an  imputation  of  dishonesty  against  those  who  oom- 
posed  the  board  at  the  time  this  suit  was  brought,  or  at  any  previ' 
ouB  time.  As  already  stated,  the  vote  at  the  election  of  directors 
was  always  unanimous,  and  those  stockholders  who  are  now  most  act- 
ive against  Wilson  in  this  suit  voted  with  him  at  all  times. 

This  suit  cannot  be  maintained  for  other  reasons.  Wilson  was 
president  of  the  board  of  directors,  and  it  is  claimed  by  complain- 
ants that  he  resigned  from  the  board,  and  transferred  stock  to  his 
friends  without  consideration,  to  qualify  them  to  act  as  directors,  with 
a  view  of  having  the  board  thus  constituted  enter  into  a  contract 
with  himself  prejudicial  to  the  interests  of  the  company.  Sweeney, 
Jackson,  and  others,  who  are  said  to  have  received  stock  without  con- 
sideration, were  elected  members  of  the  board  three  years  before  the 
lease  was  executed,  the  so-called  "minority"  voting  for  them.  The 
evidence  does  not  indicate  that  at  this  time  Wilson  contemplated 
such  a  contract.  After  these  parties  were  placed  upon  the  board  by 
Wilson,  as  his  mere  instruments,  and  to  register  bis  orders,  as  it 
is  claimed  by  the  complainants,  this  minority,  including  the  com- 
plainants, with  knowledge  of  what  Wilson  had  done,  and  was  still 
doing,  either  expressly  assented  to  the  action  of  the  board  or  by  their 
silence  acquiesced  in  Wilson's  acts  and  management.  Crubaugh 
seems  to  have  been  the  chief  spirit  in  the  so-called  "minority."  It 
may  be  fairly  said  he  inspired  this  suit,  although,  for  obvious  rea- 
sons, he  appears  as  defendant  rather  than  complainant.  Packard  is 
the  only  one  of  the  four  complainants  who  testified  as  a  witness,  and 
he  was  a  member  of  the  board  from  July,  1878,  to  July,  1879,  when 
the  minority  referred  to  constituted  a  majority  of  the  directors. 
This  was  long  after  the  lease  which  is  now  complained  of  had  been 
executed.  Packard  knew  what  Wilson  haddone  under  the  lease,  and 
was  still  doing.  Neither  as  a  member  of  the  board  of  directors,  nor 
as  a  stockholder,  did  Packard,  at  any  time  or  in  any  manner,  indi- 
cate disapproval  of  the  lease,  or  anything  that  Wilson  bad  done  un- 
der it.  In  fact,  all  of  the  complainants  knew  of  the  contract  of  lease, 
and  were  fully  informed  as  to  Wilson's  action,  and  none  of  them  ever 
said  or  intimated  that  the  lease  was  injurious  to  the  company's  inter- 
est. During  the  year  the  so-called  minority  controlled  the  board,  the 
correctness  of  Wilson's  accounts  was  never  challenged.  Crubaugh 
.caused  a  resolution  to  be  adopted  several  years  after  the  execution 
of  the  lease,  ratifying  it,  and  approving  Wilson's  action  under  it. 
Boss,  secretary  and  treasurer,  made  a  report  to  the  board  on  July 
22,  1879,  showing  the  state  of  Wilson's  accounts  with  the  company, 
and  Crubaugh  expressed  satisfaction  with  this  report,  and  later  again 
TOted  for  Wilson,  and  the  so-called  "majority,"  as  directors.  The 
board,  with  knowledge  of  what  Wilson  had  done,  ratified  the  very 
things  which  are  now  objected  to,  and  the  stockholders,  including  the 
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complainants,  either  expressed  their  satisfaction  Drith  the  lease  and 
Wilson's  management,  or  remained  silent  for  years  with  knowledge 
of  all  the  facts. 

The  case  might  be  different  if  Wilson  and  his  friends  on  the  board 
had  managed  the  affairs  of  the  company  without  the  knowledge  of 
the  complainants.  It  does  not  lie  in  the  mouth  of  a  stockholder  to 
object  to  what  the  company  has  done,  if  the  action  which  he  com- 
plains of  was  taken  with  his  knowledge  and  consent.  He  cannot  be 
heard  to  complain  that  he  has  been  injured  by  the  doing  of  some- 
thing which  he  knew  of  at  the  time,  and  expressly  consented  to,  or, 
by  long  silenc?,  acquiesced  in.  There  is  no  innocent  stockholder 
here.  The  affairs  of  the  company  were  not  conducted  without  the 
Icnowledge  of  the  stockholders;  there  was  no  secret  in  the  manage- 
ment. Whether  or  not  Wilson's  action  was  in  all  respects  what  it 
should  have  been,  it  was  never  challenged  by  a  single  stockholder, 
and  it  had  the  express  approval  of  some,  at  least,  of  the  so-called 
"minority." 

-  The  company  was  organized  to  mine  coal.  It  owned  1,700  acres 
of  undeveloped  coal  lands,  and  it  was  withont  means  to  open  mines, 
and  make  the  property  available.  If  the  company  had  executed  the 
lease  to  Wilson  while  he  was  a  member  of  the  board,  and  still  presi- 
dent of  it,  this  suit  could  not  be  maintained  on  the  facts  in  the  rec- 
ord. Such  contracts,  it  is  true,  are  viewed  with  suspicion,  and 
scrutinized  with  great  care ;  but,  for  anything  appearing,  it  was,  all 
things  considered,  for  the  benefit  of  the  company.  Whether  it  was 
or  not,  however,  it  would  stand  against  all  stockholders  who  expressly 
consented  to  it,  or,  with  knowledge  of  all  the  facts,  remained  silent 
for  years. 

The  bill  is  dismissed  for  want  of  equity. 


BuFORD  and  others  v.  Hollbt  and  others. 
(Oireuit  Court,  if.  D.  Alabama.    May  Term,  1889.) 

1.  CotTRTS— JtTBISDICTION  OF   FedEBAI  COUBT  A8  AITBOTBD  BY  StATB  La.W8. 

When  a  ri^ht  is  conferred  by  a  state  statute,  -which  is  not  in  conflict  with 

the  constitution  or  laws  of  the  United  States,  the  courts  of  the  United  States. 

sitting  in  such  states,  can  and  must  enforce  such  right  in  the  cases  in  which 

such  courts  have  jurisdiction. 

8.  Same — Jurisdiction  of  United  States  Court— Nkw  Rigbts  and  Rsxeoieg. 

Kew  rights  and -remedies  may  have  the  effect  to  add  to  and  increase  the 
business  of  the  court,  but  that  in  no  proper  sense  increases  the  Jurisdiction 
of  the  court. 
8.  Sams— CJoNSTEUCTioN  op  State  STATtrrBs.— Oonstbuction  of  Section  721, 
Rev.  St. 

The  course  of  decisions  on  section  721  of  the  Revised  Statutes  has  resulted 
in  the  rule  that  not  only  the  state  statute,  but  also  the  settled  construction  of 
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it  by  the  highest  court  of  the  state,  will  be  followed  by  the  United  States 
courts,  and  where  It  establishes  a  rule  of  property  it  is  binding  upon  the 
courts  of  the  United  States  sitting  in  such  states. 
4.  Samk— Vamdity  of  Statb  Statutb — Bbction  3888,  CoDtt  Aia. 

Section  3886  of  the  Code  of  Alabama,  which  gives  a  simple  contract  creditor 
the  right  to  go  into  a  court  of  equity  without  first  obtaining  a  Judgment  at 
law  and  a  return  of  no  property,  to  reach  property  which  has  been  fraudu- 
lently transferred,  whether  m  the  strict  sense  of  the  statute  a  rule  of  decision 
or  a  rule  of  property,  is  a  law  which  the  state  of  Alabama  is  competent  to 
pass,  and  is  operative  in  the  circuit  courts  of  the  United  States  sitting  within 
that  state. 

6.  COHSTITCTIOSTAL  LaW— RiOHT  OT  TbIAI  BY  JUBY— EqIHTY. 

If  a  case  made  by  a  bill  is  one  of  equity  cognizance,  the  right  of  trial  by 
Jury  is  not  guarantied  either  by  the  federal  or  state  constitution. 

In  Equity.     Heard  on  demnrrer  to  the  bill. 

Wm.  S.  Thorington,  J.  Falkner,  and  Geo.  F.  Moore,  for  complainantB. 

H.  C.  Tompkins  and  Thomas  H.  Watts,  for  defendants. 

Bruce,  J.  The  bill,  briefly  stated,  is  that  complainants,  'who  are 
citizens  of  the  state  of  Tennessee,  are  creditors  of  the  defendant  J.  B. 
HoUey,  who  is  a  citizen  of  the  state  of  Alabama ;  that  the  defendant 
Holley,  under  circumstances  more  particularly  set  out  in  the  bill,  has 
fraudulently  assigned,  conveyed,  or  assigned,  and  attempted  fraada- 
lently  to  convey,  assign,  and  transfer,  to  various  persons — some  of 
them  named,  others  alleged  to  be  unknown — all  the  property  which 
he  owned  or  which  was  in  his  possession,  on  or  about  October  31, 
1885,  with  intent  *  *  *  to  hinder,  delay,  and  defraud  orators 
and  his  other  creditors,  and  that  said  transfers  were  accepted  as 
aforesaid  with  knowledge  of  said  fraudulent  purpose  of  said  Holley. 
•  *  *  The  prayer  of  the  bill  is  that  the  property  described  in  the 
bill  may  be  subjected  to  the  payment  of  the  claims  of  orators,  the 
amount  of  which  shall  be  ascertained  by  a  reference  to  a  master  for 
that  purpose,  and  that  the  court  establish  and  declare  a  lien  in  favor 
of  orators  on  all  the  property  mentioned  in  the  bill,  and  for  general 
relief.  A  number  of  parties  are  named  as  transferees  of  portions  of 
the  property  of  defendant  Holley,  and  they  are  made  co-defendants 
to  the  bill,  and  they  are  alleged  to  be  citizens  of  the  state  of  Alabama. 
The  complainants  are  simple-contract  creditors  of  the  defendant 
Holley.  Their  claims  have  not  been  reduced  to  judgment  in  a  court 
of  law,  nor  do  they  claim  to  have  any  lien  upon  the  property  de- 
scribed in  the  bill,  but  base  their  right  to  maintain  this  bill  upon 
section  3886  of  the  Code  of  Alabama,  which  provides: 

"A  creditor,  without  a  lien,  may  Qle  a  bill  in  chancery  to  subject  to  the 
payment  of  hi.s  debt  any  property  which  has  been  fraudulently  transferred, 
or  attempted  to  be  fraudulently  conveyed  by  his  debtor." 

It  is  insisted  by  the  defendants  that  this  statute  can  have  no  oper* 
stion  in  the  circuit  court  of  the  United  States  sitting  in  Alabama,  for 
that  to  give  it  operation  there  would  be  to  hold  that  a  state  statute 
can  confer  jurisdiction  upon  a  United  States  court.  It  is  not  ques- 
tioned that  the  bill,  so  far  at  least  as  this  objection  goes,  could  be  . 
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maintained  in  the  chancery  court  of  the  state  of  Alabama,  bat  it  is 
insisted  that  this  court,  deriving  its  jurisdiction  from  the  constitution 
and  laws  of  the  United  States,  cannot  acquire  jurisdiction  of  the  case 
at  bar  by  virtue  of  section  3886  of  the  Code  of  Alabama,  or  by  virtue 
of  any  act  which  it  is  competent  for  the  state  of  Alabama  to  enact. 

The  cases  relied  on  by  the  demurrants  are,  among  others,  the  case 
of  Payne  v.  Hook,  1  Wall.  480,  and  cases  there  cited.  In  that  case 
the  court  holds  that  "the  equity  jurisdiction  and  remedies  conferred 
by  the  constitution  and  statutes  of  the  United  States  cannot  be  lim- 
ited or  restrained  by  state  legislation,  and  are  uniform  thronghoat  the 
different  states  of  the  Union."  It  may  be  admitted  that  as  the  states 
of  the  Union  cannot  limit  or  restrain  the  jurisdiction  of  the  courts  of 
the  United  States,  neither  can  they  extend  or  enlarge  each  jurisdic- 
tion ;  though  the  oases  cited  are  mainly  those,  as  in  the  case  of  Payne 
V.  Hook,  which  arose  in  the  state  of  Missouri,  where  the  jurisdiction 
of  the  federal  court  was  sought  to  be  limited  by  the  peculiar  struc- 
ture of  the  judicial  system  of  that  state. 

In  the  case  of  Smith  v.  Railroad  Co.,  99  U.  S.  400,  the  court,  in  a 
case  which  arose  in  the  state  of  Kansas,  where  it  appears  the  dis- 
tinction between  legal  and  equitable  remedies  has  been  abolished, 
said:  "The  circuit  court  of  the  United  States  of  the  district  has, 
nevertheless,  full  equity  jurisdiction.  The  federal  courts  have  it  to 
the  same  extent  in  all  the  states,  and  state  legislatures  cannot  affect 
it;"  citing  Boyle  v.  Zacharie,  6  Pet.  648.  But  the  court  goes  on  to 
say: 

"The  states  may,  however,  create  equitable  rights  which  those  courts  will 
enforce  where  there  is  jurisdiction  of  the  parties  and  of  the  subject-matter;" 
citing  Clark  v.  Smith,  13  Pet.  195;  ExparU  MoSTiel,  13  Wall.  236. 

The  court  then  says : 

"This  bill,  as  regards  this  point,  was  well  filed  in  the  court  to  which  it 
was  addressed.  But  nothing  is  better  settled  tlian  that  such  a  bill  must  be 
preceded  by  a  judgment  at  law  establishing  the  measure  and  validity  of  the 
demand  of  the  complainant  fur  which  he  seeks  satisfaction  in  ciiancery;" 

citing  authorities. 

An  examination  of  those  cases,  and  of  the  principle  upon  which 
they  are  founded,  will  show  that  there  is  properly  no  question  of  ju- 
risdiction involved  here;  but  the  question  is  whether  the  law-making 
power  of  the  state  of  Alabama  was  competent  to  change  the  rule  and 
the  law  upon  this  subject,  and  give  a  simple-contract  creditor  the 
right  to  go  into  a  court  of  equity  without  first  obtaining  a  judgment 
at  law  and  a  return  of  no  property;  and  the  legislature  of  Alabama 
having  passed  such  an  act,  is  it  operative  in  this  court  ?  This  stat- 
ute (3886  of  the  Code)  has  been  expounded  by  the  supreme  court  of 
Alabama  in  several  cases. 

In  Lehman  v.  Meyer,  67  Ala.  396,  the  court  say:  - 

"But  the  real  meaning  of  the  statute  is  that  a  simple-contract  creditor,  or 
a  creditor  at  large,  not  having  a  lien  by  operation  of  law,  shall  have  an  equal 
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right  with  a  creditor  having  sach  lien  through  the  aid  of  a  court  of  equity  to 
reach  property  subject  to  the  payment  of  debts  which  has  been  fraudulently 
transferred." 

To  the  same  purport  the  court,  in  Evans  t.  Welch,  m  63  Ala.,  at 
page  256,  says : 

"The  purpose  of  this  statute.  Its  meaning  and  operation,  cannot  be  misap- 
prehended, and  tliere  is  bat  little  room  for  construction  of  it.  As  to  prop- 
erty tlie  debtor  has  fraudulently  conveyed,  or  attempted  to  convey  fraud- 
ulently, the  simple-contract  creditor  is  clothed  with  the  same  right  to  resort 
to  a  court  of  equity,  entitled  to  the  same  remedy  and  relief,  to  which  he  or 
any  other  creditor  having  a  lien  was  entitled  before  the  statute." 

To  the  same  effect  is  the  recent  case  of  Jones  v.  Massey,  in  MSS. 

We  have,  then,  the  effect  and  operation  of  this  statute  as  expounded 
by  the  supreme  court  of  the  state  of  Alabama,  that  its  purpose  was 
not  to  extend  the  jurisdiction  of  any  court,  but  to  change  the  law, 
and  provide  that  a  simple-contract  creditor  is  entitled  to  the  same 
remedy  and  relief  against  the  property  of  his  debtor  that  a  creditor 
having  a  lien  upon  the  property  was  entitled  to  before  the  statute.  It 
is  not  a  question  of  mere  practice  and  procedure,  for  it  must  be  ad- 
mitted that  neither  the  jurisdiction  of  the  courts  of  the  United  States 
can  be  affected  by  the  laws  of  the  states,  nor  can  the  procedure  in 
the  equity  courts  of  the  United  States  be  affected  by  state  legisla- 
tion ;  but  when  a  right  is  conferred  by  a  state  statute,  which  is  not 
in  conflict  with  the  constitution  or  laws  of  the  United  States,  then 
the  courts  of  the  United  States,  sitting  in  such  states,  can  and  must 
enforce  such  right  in  the  cases  in  which  such  courts  have  jurisdic- 
tion. 

In  the  case  at  bar  the  parties,  complainant  and  defendant,  are  cit- 
izens of  different  states,  and  the  amount  in  controversy  is  over  the 
sum  of  $500;  and  if  the  case  made  by  the  bill  is  one  of  equity  cog- 
nizance at  all,  then  the  circuit  court  of  the  United  States,  sitting  in 
Alabama,  has  jurisdiction,  and  must  administer  the  law  as  between 
the  parties,  whether  that  law  proceeds  from  the  statute  law  of  the 
state,  or  from  the  principles  which  have  been  embodied  in  our  juris- 
prndence,  and  which  is  sometimes,  and  not  inappropriately,  desig- 
nated "the  law  of  the  land,  or  American  common  law." 

To  illustrate  this  principle,  and  show  that  there  is  no  question  of 
jurisdiction  involved  here,  allow  me  to  cite  the  case  of  Di^ffy  v.  Louis- 
ville  dt  N.  K.  Co.,  tried  at  a  recent  term  of  this  oonrt.  The  plain- 
tiff's intestate  was  killed,  as  charged  in  the  complaint,  by  the  negli- 
gent act  of  the  defendant  railroad  company,  and  the  plaintiff  based 
her  suit  upon  the  statute  of  Alabama,  which  provdes : 

"When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representative  may  maintain  an  action  against  the  lat- 
ter *  *  *  if  the  former  could  have  maintained  an  action  against  the  lat- 
ter for  the  same  act  or  omission  had  it  failed  to  produce  death. " 

If  the  reasoning  insisted  on  by  the  demurrants  in  the  case  at  bar  be 
correct,  the  salt  of  Duffy  should  have  gone  out  of  court  because  the 
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act  is  obnoxions  to  the  objection  insisted  apon  here  that  it  confers 
jurisdiction  upon  the  courts  of  the  United  States.  The  answer  is 
that  it  confers  no  jurisdiction  at  all,  that  is  not  its  purpose  or  object, 
but  it  does  confer  a  right  which  any  court  having  jurisdiction  of  the 
suit  will  enforce.  Jurisdiction  is  one  thing,  and  the  legal  rights  and 
remedies  to  which  a  party  maybe  entitled  is  another  thing.  New  rights 
and  remedies  may  have  the  effect  to  add  to  and  increase  the  busi- 
ness of  the  court,  but  that  in  no  proper  sense  increases  the  jurisdiction 
of  the  court.  The  law  in  question  does  not  go  to  the  jurisdiction  of 
the  court,  but  it  does  go  to  the  rights  and  remedy  to  which  the  com- 
plainants are  entitled  under  the  law. 

/    In  further  support  of  this  view  of  the  subject  many  cases  may  be 
cited. 

In  Dennick  v.  Railroad  Co.,  103  U.  8.  11,  the  supreme  court  say: 

'  A  right  arising  under  or  a  liability  imposed  eitiier  by  tlte  common  law  or 

the  statute  of  a  state  may    *    *    *    be  asserted  and  enforced  in  any  circuit 

court  of  the  United  States  having  jurisdiction  of  subject-matter  and  parties." 

Lorman  v.  Clarke,  2  McLean,  568,  contains  a  full  discussion  of  this 
subject. 

The  case  of  Ex  parte  McNiel,  13  Wall.  237,  is,  to  my  mind,  so 
much  in  point  that  I  must  quote  the  concluding  portion  of  the  opin- 
ion of  the  court,  for  it  is  not  only  authority  for  the  view  presented  in 
this  opinion,  but  it  contains  an  answer  to  the  argument  of  the  de- 
murrants in  this  case : 

"It  is  urged  further  that  a  state  law  could  not  give  jurisdiction  to  the  dis- 
trict court.  That  is  true.  A  state  law  cannot  give  jurisdiction  to  any  fed- 
eral court,  but  that  is  not  a  question  in  this  case.  .  A  state  law  may  give  a 
substantial  right  of  such  a  character  that,  where  there  is  no  impediment  aris- 
ing from  the  residence  of  the  parties,  the  right  may  be  enforced  in  the  proper 
federal  tribunal,  whether  it  be  a  court  of  equity,  of  admiralty,  or  of  common 
law.  The  statute  in  such  cases  does  not  confer  the  jurisdiction.  That  exists 
already,  and  it  is  involved  to  give  effect  to  tiie  right  by  applying  the  appropri- 
ate remedy.  This  principle  may  be  laid  down  as  axiomatic  in  our  national 
jurisprudence.  A  party  forfeits  nothing  by  going  into  a  federal  tribunal. 
Jurisdiction  having  attached,  his  case  is  tried  there  upon  the  same  princi- 
ples, and  its  determinatiun  is  governed  by  the  same  considerations,  as  if  it 
liad  l>een.  brought  in  the  proper  state  tribunal  of  the  same  locality." 

And  in  the  recent  case  of  Reynolds  v.  Crawfordsville  Bank,  112  U. 
8.  410,  8.  G.  5  Sup.  Ct.  Bep.  216,  the  court  there,  quoting  from 
Broderick's  WUl  Case,  21  Wall.  503,  say: 

"Although  a  state  law  cannot  give  jurisdiction  to  any  federal  court,  yet  it 
may  give  a  substantial  right  of  such  a  character  that,  when  there  is  no  im- 
pediment arising  from  the  residence  of  the  parties,  the  right  may  be  enforced 
in  the  proper  federal  tribunal,  wlietlier  it  be  a  court  of  equity,  admiralty,  or 
common  law." 

If,  then,  section  3886  is  not  liable  to  the  objection  made,  that  to 
give  it  operation  in  this  court  would  give  it  the  effeot  of  increasing 
the  jurisdiction  of  the  federal  courts,  then  it  follows  that,  as  it  afiFects 
the  rights  of  parties  litigant  in  this  court,  it  is  entitled  to  the  same 
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fall  measnre  of  operation  that  it  is  in  the  chancery  courts  of  the 
state. 

In  this  connection,  however,  it  may  be  proper  to  call  attention  to 
section  721  of  the  Bevised  Statutes  of  the  United  States,  which  pro- 
vides : 

"The  laws  of  the  several  states,  except  where  the  constitution,  treaties,  or 
statutes  of  the  United  States  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the  United  States, 
in  cases  where  they  apply." 

The  conrse  of  decision  on  this  statute  h%s  resulted  in  the  rule  found 
in  many  of  the  adjudged  cases,  not  only  as  applied  to  suits  at  law, 
but  in  equity  as  well,  that  not  only  the  state  statute,  but  also  the  set- 
tled construction  of  it  by  the  highest  court  of  the  state,  will  be  fol- 
lowed by  the  United  States  courts;  and  where  it  establishes  a  rule  of 
property  it  is  binding  upon  the  conrts  of  the  United  States,  sitting  in 
such  states.  The  cases  are  numerous,  and  cover  a  va^ety  of  subjects. 
For  instance,  the  statutes  of  limitations  of  the  various  states,  as  ap- 
plied in  suits  in  the  United  States  courts;  the  rule  as  to  reAl  prop- 
erty, as  in  the  case  of  Suydam  v.  fVilliamson,  24  How.  427 ;  a  statute 
of  tbe  state  of  Tennessee  as  to  trusts;  and  the  ruling  of  the  supreme 
court  of  that  state  upon  the  statute  in  the  case  of  Nichols  v.  Levy,  5 
Wall.  433. 

In  the  case  of  Chreen  v.  Neal's  Lessee,  6  Pet.  291,  the  court  say: 
"In  a  great  majority  of  the  causes  brought  before  the  federal  tribunals,  they 
are  called  to  enforce  the  laws  of  the  states.  The  rights  of  parties  are  deter- 
mined under  those  laws,  and  it  would  be  a  strange  perversion  of  principle  if 
the  judicial  exposition  of  those  laws  by  the  state  tribunals  should  be  disre- 
garded. These  expositions  constitute  the  law,  and  fix  the  rule  of  property, 
llights  are  acquired  under  this  rule,  and  it  regulates  all  the  transactions  which 
come  within  its  scope." 

The  supreme  court  of  the  United  States  have  not  only  given  us  the 
rule,  but  the  reason  also  on  which  it  is  founded ;  and  the  proposition 
is  clear  that  section  "3886  of  the  Code  of  Alabama,  whether  in  the 
strict  sense  of  the  statute  a  rule  of  decision  or  a  rule  of  property,  it 
is  a  law  which  the  state  of  Alabama  was  competent  to  pass  (opera- 
tive, as  is  admitted)  in  her  courts,  and  it  must  be  held  to  be  opera- 
tive in  the  circuit  courts  of  the  United  States,  sitting  within  the  state. 

It  was  not  claimed  at  the  argument  that  section  3886  of  the  Code 
of  Alabama  was  violative  of  any  provision  of  the  constitution  or  laws 
^f  the  United  States,  except  as  to  the  right  of  trial  by  jury,  which 
will  be  noticed  presently,  but  the  proposition  was  that  the  statute  in 
question  changed  a  well-known  rule  of  equity  which,  if  held  operative 
in  the  courts  of  the  United  States,  would  impair  and  destroy  that  uni- 
formity of  jurisdiction  which  belonged  to  such  courts  in  all  tbe  dif- 
ferent states  of  the  Union.  That  objection,  however,  both  upon  prin- 
ciple and  authority,  is  unsound  when  we  are  dealing  with  the  legal 
rights  of  parties  litigant  in  this  court  in  a  suit  of  which  the  court  has 
jurisdiction  both  of  the  subject-matter  aud  of  the  parties. 
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In  the  receat  case  of  Reynolds  v.  CrawforJsville  Bank,  112  U.  S. 
405,  S.  G.  5  Sap.  Gt.  Bep.  216,  the  court,  speaking  by  Mr.  Justice 
Woods,  quoting  and  commenting  upon  the  opinion  of  the  court  in  the 
case  of  Holland  v.  Challen,  110  U.  S.  16,  S.  C.  3  Sup.  Gt.  Eep.  495, 
says :  • 

"In  that  case  a  statute  of  Nebraska  was  under  review,  which  provided  that 
<  an  action  may  be  brought  and  prosecuted  to  final  decree  by  any  person, 
whetlier  in  actual  possession  ornut,  claiming  title  to  real  estate  against  any 
person  who  claims  an  adverse  interest  therein,  for  the  purpose  of  determin- 
ing such  interest,  and  quieting  the  title.'  The  court,  speaking  by  Mr.  Justice 
Field,  declared,  in  sabstance,  that  this  statute  dispensed  with  the  general 
rule  of  courts  of  equity,  that,  in  order  to  maintidn  a  bill  to  quiet  title,  it  was 
necessary  that  the  party  should  be  in  possession,  and,  in  most  cases,  that  bis 
title  should  be  established  at  law,  or  founded  on  undisputed  evidence  or  long- 
continued  possession." 

The  question  we  are  now  discussing,  arising,  as  it  does,  upon  an 
Alabama  statute,  may  not  have  been  decided  by  any  appellate  court, 
but  the  principle  which  must  control  in  this  case  is  clearly  settled  by 
the  authority  of  the  two  cases  last  above  cited.  If  it  was  competent 
for  the  legislature  of  the  state  of  Nebraska  to  change  a  rule  of  equity 
in  the  manner  indicated,  and  that  Quch  change  should  be  operative 
in  the  federal  courts  sitting  in  that  state,  then  is  it  not  competent  for 
the  state  of  Alabama  to. change  a  general  rule  of  equity,  and  allow  a 
creditor  to  proceed  at  once  against  the  property  of  his  debtor  in  the 
case  nominated  in  the  statute,  without  waiting  to  get  a  judgment  and 
return  of  nvlla  bona,  by  which  time  his  debtor  should  have  opportu- 
nity  to  consummate  his  scheme  of  fraud  and  defeat  all  remedy? 

The  wisdom  of  the  Nebraska  statute  commended  itself  to  the  judg- 
ment of  the  supreme  court  of  the  United  States,  (see  Holland  v.  Chal- 
len, 110  U.  S.  21,  S.  G.  3  Sup.  Gt.  Rep.  498,  cited  supra,)  and  so 
this  statute  of  Alabama,  without  dwelling  upon  the  evils  it  was  in- 
tended to  prevent,  commends  itself  to  all  who  have  a  just  apprecia- 
tion of  honesty  and  fair  dealing  among  men  in  commercial  transac- 
tions. 

The  next  question  is  whether  the  case  made  by  the  bill  is  a  case  of 
equity  cognizance  at  all,  for  it  is  claimed  there  is  no  equity  in  the 
bill.  In  connection  with  this  question  we  will  consider  the  proposi- 
tion that  section  3886  of  the  Gode  of  Alabama  is  unconstitutional,  in 
violation  of  that  provision  of  the  constitution  of  the  state  which  pro- 
vides "that  the  right  of  trial  by  jury  shall  remain  inviolate,"  and  also 
that  it  is  violative  of  that  provision  of  the  federal  constitution  whicll 
provides :  "In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served. *  *  *"  The  solution  of  the  question  of  the  equity  of  the 
bill  determines  the  question  of  the  right  of  the  defendant,  HoUey,  to 
a  trial  by  jury  in  this  cause.  If  section  3886  of  the  Gode  is  to  have 
full  operation  in  this  court,  the  reading  of  the  section  would  seem  to 
be  an  answer  to  the  question  of  the  equity  of  the  bill,  for  the  very  ob- 
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jeot  of  the  bill  is  to  set  aside  fraudulent  transfers,  and  attempted 
fraudulent  conveyanceB  and  transfers  of  property,  made  as  in  the  case 
at  bar  as  the  bill  shows  and^r  circumstances  well  calculated  to  suggest 
a  scheme  of  fraud.  Fraud  is  one  of  the  heads  of  equity  jurispru- 
dence, and  when  fraud  is  sought  to  be  protected  under  transfers  and 
conveyances  of  property,  a  court  of  equity  is  peculiarly  adapted  to 
the  discovery  of  such  fraud,  and  to  the  removal  of  the  bars  behind 
which  it  seeks  to  entrench  itself. 

In  Payne  v.  Hook,  cited  supra,  the  rule  is  broadly  stated  thus: 

"The  absence  of  a  complete  and  adequate  remedy  at  law  is  the  only  test  of 
equity  jurisdiction.  *  *  *  It  is  not  enough  that  there  is  a  remedy  at 
law.  It  must  be  plain  and  adequate,  or.  In  other  words,  as  practical  and  ef- 
flclent  to  the  ends  of  justice,  and  its  prompt  administration,  as  the  remedy  in 
equity." 

To  the  same  effect  is  Letois  v.  Cocks,  23  Wall.  470. 

That  a  case  in  equity  is  made  by  the  bill  seems  clear;  and  if  this 
is  so,  then  upon  what  foundation  can  the  defendant  Holiey  stand, 
claiming  a  right  to  trial  by  jury,  when  by  the  federal  constitution  the 
right  is  limited  in  terms  to  suits  at  common  law  where  the  value  in 
controversy  exceeds  $20  ? 

It  was  asked,  during  the  argument,  if  the  state  of  Alabama  should 
give  jurisdiction  to  the  chancery  courts  of  the  state  to  render  a  decree 
upon  a  plain  promissory  note,  would  that  give  jurisdiction  to  the 
courts  of  the  United  States  to  render  such  decree;  and  the  answer 
must  be  in  the  negative,  for  the  plain  reason  that  the  subject-matter 
of  such  a  suit  according  to  the  received  principles  of  equity  jurisprn- 
dence  is  not  one  of  equity,  but  of  legal  cognizance  only.  If  the  va- 
lidity and  amount  of  the  indebtedness  of  HoUey  to  the  complainants 
were  the  only  questions  to  be  determined  in  this  suit,  then  it  might 
well  be  said  there  was  no  equity  in  the  bill,  but  these  are  scarcely 
more  than  incidents  in  this  suit.  The  main  question  here  is  the  set- 
ting aside  of  alleged  fraudulent  transfers  of  property  which  stand  in 
the  way  of  legal  remedies,  and  subjecting  such  property  to  the  pay- 
ment of  debts  according  to  equity  and  good  conscience.  Where  ques- 
tions of  amount  are  involved,  as  in  this  case  and  in  the  common  cases 
of  a  foreclosure  of  a  mortgage,  the  reference  for  such  finding  is  to  a 
master,  according  to  the  practice  of  courts  of  chancery  in  such  cases. 
If  the  bill  has  equity  in  it,  then  there  is  no  right  of  trial  by  jury. 
Killian  v.  Ebbinghaua,  110  U.  S.  573;  S.  C.  4  Sup.  Ct.  Hop.  232. 

As  to  the  point  ma'de  that  section  8886  of  the  Code  of  Alabama  is  a 
violation  of  that  provision  of  the  constitution  of  the  state  which  pro- 
vides that  trial  by  jury  shall  remain  inviolate,  it  is  worthy  of  remark 
that  this  section  of  the  Code  has  been  before  the  supreme  court  of 
the  state  for  consideration,  and  that  court  did  not  find  it  obnoxious 
to  any  constitutional  objection,  though  it  is  suggested  the  point  was 
not  made  in  that  court.  It  is,  however,  snfe  to  say  that  tiiis  right  of 
trial  by  jury  in  Alabama  is  not  guarantied  in  classes  of  cases  other 
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than  those  in  which  jury  trials  have  always  heen  accorded  in  this 
state ;  and  if  the  case  made  by  the  bill  is  one  of  equity  cognizance, 
then  the  right  of  trial  by  jury  is  not  guarantied' either  by  the  federal 
or  state  constitution. 

The  demurrer  to  the  bill  based  apon  the  grounds  stated  in  this 
opinion  is  overruled. 


Mayktabd,  Assignee,  etc.,  v.  Tildek. 
(Oireuit  Court.  S.  D.  2feu  Fork.    August  28, 1886.) 

1.  StATUTB  of  LlMTTATIOirs^AssraNEB   OF  BaHKBUFT  — AOTIOK  FOB  Rkdsmp- 

TioN  OP  8tot;k  Pledged  by  Bankhupt. 

A  pledgee  of  stock  ior  an  admitted  debt,  and  for  a  debt  not  then  capable  of 
being  ascertained,  the  validity  of  the  debt  aUo  being  admitted,  who  holds 
simply  as  a  pledgee,  not  claiming  absolute  ownership,  and  who  has  taken  no 
steps  to  change  his  equitable  to  an  absolute  title,  has  not  the  adverse  interest 
which  the  statute  requires  in  order  to  compel  the  assignee  in  bankruptcy  of 
the  pledgeor  to  institute  a  suit  within  two  years  from  the  date  of  his  appoint- 
ment. 

2.  E<juiTT— Parties— Ambitomekt. 

In  view  of  the  peculiar  features  of  the  case,  permission  allowed  plaintiff  to 
amend  his  bill,  and  suggestions  given  as  to  tlie  persons  necessary  to  be  in- 
cluded as  parties  defendant. 

In  Equity. 

Francis  C.  Barlow  and  Charles  W.  Wetmore,  for  plaintiff. 

James  C.  Carter  and  Frank  E.  Smith,  for  defendant. 

Shifman,  J.  This  is  a  bill  in  equity  against  Samuel  J.  Tilden, 
which  was  originally  brought  in  the  name  of  James  M.  Wilkinson,  as 
assignee  in  bankruptcy  of  William  L.  Wetmore.  Upon  the  resigna- 
tion of  said  Wilkinson,  and  the  election  and  qualification  of  Matthew 
H.  Maynard  in  his  stead,  the  latter  was  admitted  to  prosecute  the 
action. 

The  facts  in  the  case  which  are  found  to  have  been  proved,  and  to 
be  true,  are  as  follows : 

William  L.  Wetmore,  a  citizen  of  the  st<tte  of  Michigan,  and  residing  in 
tlie  city  of  Marquette  therein,  was  adjudicated  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  Eastern  district  of  Michigan  on  July  30, 
1877.  James  M.  Wilkinso.n  was  elected  and  conBrmed  as  assignee  in  l»nk- 
ruptcy  of  said  Wetmore  on  November  IS,  1877.  accepted  said  trust,  and  im> 
mediately  thereafter  became  qualified,  and  entered  upon  its  duties.  This  bill 
was  llled  in  his  name,  as  assignee,  on  March  4,  1881.  He  resigned  on  Sep- 
tember 27,  1882.  Matthew  H.  Maynard  was  elected  and  confirmed  in  bis 
stead,  became  qualified,  accepted  said  trust,  entered  upon  its  duties,  and,  by 
an  order  of  this  court  on  January  12,  1883,  was  admitted  to  prosecute  this 
action. 

Said  Wetmore,  Wilkinson,  and  Maynard  were,  at  the  commencement  of 
this  suit,  ever  since  have  been,  and  now  are,  citizens  of  the  state  of  Michi- 
•ran,  and  residents  of  said  city  of  Marquette.    The  defendant,  Samuel  J. 
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Tilden.  was.  at  the  commencement  of  this  suit,  a  citizen  of  the  state  of  New 
York,  and  a  resident  of  Yonkers,  in  tlie  Southern  district  of  said  state,  and 
continued  to  be  such  citizen  and  resident  until  his  death,  which  occurred  on 
August  4,  1886.    This  case  was  tried  on  April.  13, 14. 15.  and  16. 1886. 

In  May,  1863,  said  Wetmore  became  the  lessee,  for  the  term  of  20  years 
from  May  20,  1863.  of  a  tract  of  land  of  40  acres,  situate  in  said  county  of 
Marquette,  and  in  the  iron  region  of  the  upper  peninsula  of  Michigan.  At 
this  time  the  tract  of  land  was  entirely  undeveloped,  and  was  at  considerable 
distance  from  railroad  facilities  for  transportation,  but  was  supposed  to  con- 
tain iron  ore. 

The  lease  gave  to  the  lessee  and  his  assigns  the  right  of  mining  and  remov- 
ing iron  ore  which  might  be  found  in  said  premises,  of  erecting  forges  and 
furnaces,  and  doing  all  such  acts  upon  the  premises  as  would  best  facilitate 
the  business  of  mining  ore,  or  of  manufacturing  iron,  and  reserved  to  the 
lessee,  Mrs.  Martha  W.  Bacon,  a  yearly  rent  of  20  cents  per  ton  for  each  ton 
of  ore  mined  on  said  land  during  said  term.  An  average  amount  of  5,000 
tons  per  year  was  to  be  mined  during  the  term. 

In  November,  1863,  Mr.  Wetmore  visited  New  York  city,  with  this  lease, 
for  the  purpose  of  inducing  some  capitalist  to  embark  in  the  enterprise  of 
mining  upon  the  leased  land,  and  was  introduced  to  Mr.  Tilden,  who  was  al- 
ready interested  in  mining  properties  in  Michigan,  and  was  possessed  both 
of  capital  and  of  knowledge  in  regard  to  the  business  and  prospects  of  iron 
mining.  Mr.  Wetmore  did  not  liave  much  capital  in  money.  The  negotiatioiis 
between  these  two  persons  resulted  in  a  written  agreement,  dated  November 
4,  1863,  the  body  of  which  was  as  follows: 

"  (1)  The  said  Wetmore  agrees  to  assign  to  the  said  Tilden  a  lease  of  certain 
mines  and  mining  lands  by  Martha  W.  Bacon  to  the  said  Wetmore,  dated  tlie 
twentieth  of  May,  1863,  (a  copy  of  which  is  hereto  attached;)  such  assign- 
ment to  be  made  in  proper  legal  fo>m,  and  to  be  duly  recorded,  and  the  said 
lease  to  be  valid  and  effectual,  and  free  from  incumbrance  or  charge,  except 
as  contained  in  said  lease,  of  which  a  copy  is  hereto  annexed ;  such  assign- 
ment, with  the  original  lease,  to  be  made  for  the  following  considerations, 
and  subject  to  the  following  conditions: 

"(2)  Tlie  snid  Wetmore  shall  retain  a  one-sixth  interest  in  the  said  lease, 
and  is  to  receive  for  the  other  five-sixths  five  thousand  dollars. 

"(3)  The  said  Tilden  is  to  advance,  on  the  draft  of  the  said  Wetmore,  at 
one  day's  sight,  two  hundred  dollars,  which  is  to  be  faithfully  expended  by 
the  said  Wetmore,  or  such  amount  of  that  sum  as  may  be  necessary,  in  order 
to  prepare  the  lands  described  in  the  said  lease  for  examination  by  such  agent 
or  geologist  as  the  said  Tilden  shall  select,  to  report  upon  the  quantity  and 
quality  of  iron  ores  contained  in  the  said  lands,  and  adapted  to  be  advanta- 
geously brought  to  market. 

"(4)  In  case  such  examination  be  made  before  January  1,  1864,  and  the 
report  be  not  satisfactory  to  the  said  Tilden,  the  said  advance  of  two  hundred 
dollars  shall  be  abandoned,  and  at  the  election  of  said  Tilden  to  abandon  the 
purchase. 

"(5)  In  case  such  examination  shall  not  be  made,  and  a  further  examina- 
tion shall- be  deemed  necessary  by  the  said  Tilden  after  January  1,  1864,  the 
said  Wetmore  shall  be  at  liberty  to  draw  on  the  said  Tilden,  in  favor  of  the 
lessor,  for  one  thousand  dollars,  to  be  applied  as  a  payment  of  the  royalty 
provided  by  the  said  lease,  and  the  right  to  tanke  or  renew  the  examination 
shall  be  extended  for  a  reasonable  period  in  the  spring  season  of  1864,  not 
beyond  June  Ist. 

"(6)  In  case  such  further  examination  shall  not  be  made,  or  the  report 

thereupon  shall  not  be  satisfactory  to  the  said  Tilden,  and  the  purchase  shall 

be  declined  by  the  said  Tilden,  one-half  of  said  latter  advance,  or  live  hundred 

dollars,  shall  be  refunded  by  the  said  Wetmore,  and  the  balance  of  five  hun- 
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dred  dollars  shall  be  abandoned  by  the  said  Tllden ;  but,  if  the  purchase  sboold 
go  into  effect,  the  one  thousand  dollars  shall  be  refunded  out  of  the  earnings 
of  the  property. 

"(7)  Ther  said  Wetmore  shall  immediately  execute  a  proper  assignment  of 
the  said  lease,  and  deposit  the  same,  with  the  lease,  in  the  hands  of  Peter 
White,  of  Marquette,  subject  to  the  performance  of  this  agreement  and  as  in 
escrow. 

"(8)  The  said  Wetmore  shall  make  such  investigations  as  he  shall  be  able, 
with  a  view  to  obtain  further  lands  containing  iron  mines,  and  shall  submit 
all  such  to  the  acceptance  of  the  said  Tilden  without  further  consideration 
than  is  lierein  contained. 

"(9)  A  majority  in  interest  of  the  person  or  persons  who  shall  become  in- 
terested in  the  said  lease  shall  decide  whether  the  same  be  vested  in  a  cor- 
poration or  not,  without  prejudice  to  the  right  of  the  said  Wetmore  to  have 
his  proportion  of  the  corporate  stock  which  may  be  received  in  consideration 
of  the  said  lease." 

,  Satisfactory  geological  examinations  were  made,  and  on  January  18,  1864. 
Mr.  Tilden  wrote  Mr.  Wetmore:  "You  may  make  your  plans  on  the  assump- 
tion that  the  transaction  is  to  go  on."  On  January  16,  1864,  Mr.  Wetmore 
drew  upon  Mr.  Tilden  for  the  accrued  royalty  of  81,000,  whicii  is  referred  to 
in  the  preceding  contract,  and  made  the  proper  entries  in  a  cash-book  which 
he  opened  on  thiit  day,  and  in  wliich  he  gave  the  enterprise  the  name  of  the 
"New  York  Iron  Mine." 

In  March,  1864,  Mr.  Wetmore  assigned  the  lease  to  Mr.  Tilden,  who  gave 
the  former  a  written  memorandum  to  that  effect,  in  which  he  also  said  that 
the  assignment  was  to  be  "without  prejudice  to  the  riglit  of  the  said  Wet- 
more *  *  ♦  to  have  delivered  to  him  one-sixth  part  of  all  stock  which 
may  be  issued  in  consideration  of  the  said  lease  by  any  corporation  to  wliich 
I  may  assign  the  same." 

In  April,  1864.  Mr.  Wetmore,  in  pursuance  of  a  previous  understanding 
or  agreement  that  he  was  to  take  the  active  charge  of  mining  operations, 
commenced  work,  erected  buildings,  and' removed  the  surface  earth.  In 
July,  1864,  the  mining  and  sale  of  ore  commenced,  and  during  that  summer 
and  fall  about  8,000  tons,  tlie  products  of  the  mine,  were  sold  for  about  Ave 
dollars  per  ton.  The  mining  and  sale  of  ore,  and  the  investment  in  tools, 
supplies,  materials,  and  buildings  continued,  until  on  May  1, 1865,  there  had 
been  expended  about  $64,366.86. 

During  this  period,  between  April,  1864,  and  May,  1865,  as  on  all  occa- 
sions thereafter,  when  financial  iissistance  was  needed,  Mr.  Tilden  furnished 
the  funds  necessary  to  carry  on  the  enterprise  by  the  acceptance  of  time  drafts 
drawn  upou  him  by  Mr.  Wetmore.  Remittances  of  all  receipts  were  made 
directly  to  Mr.  Tilden,  who  was  the  financial,  and  Mr.  Wetmore  the  min- 
ing, head  of  the  enterprise.  During  the  same  period,  Mr.  Tilden  was  very 
desirous  of  selling  a  portion  of  his  interest  in  the  mine,  as  the  correspond- 
ence between  the  two  owners  abundantly  shows.  Although  the  pecuniary 
prospects  of  the  mine  were  very  promising,  he  did  not  know  that  the  results 
would  be  so  exceedingly  profitable  as  they  proved  to  be,  and  he  was  anxious 
that  others  should  share  the  pecuniary  burdens  of  the  investment,  which  were 
becoming  somewhat  weighty. 

In  1864  and  1865  negotiations  were  had  with  different  pereons  by  Mr. 
Wetmore  for  the  sale  of  a  large  interest  in  the  mine,  and  notably  with  Mr. 
S.  C.  Baldwin.  The  negotiations  with  liim  commenced  in  March,  1865.  and 
continued  until  May  of  that  year.  It  was  supposed,  both  by  Mr.  Wetmore 
and  Mr.  Tilden,  that  they  had  resulted  favorably,  and  that  Baldwin  and  his 
sisaociates  were  to  take  a  large  or  a  controlling  interest  in  the  mine,  but  for 
surae  unknown  reason  he  did  not  complete  his  proposed  contract,  and  the  sale 
was  not  made. 
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During  these  negotiations,  with  a  view  to  hare  a  corporation  in  existence 
which  should  own  the  property  and  tlie  lease,  and  to  carry  into  effect  the 
plan  which  is  suggested  in  the  contract,  and  to  malce  the  sale  to  Baldwin 
easily  and  promptly,  Mr.  Tilden  organized,  in  the  city  of  New  YorlE,  on  March 
29, 1865,  a  corporation,  by  the  name  of  the  "New  York  Iron  Mine,"  under 
the  general  laws  of  the  state  of  Michigan,  which  authorized  the  formation  of 
mining  and  manufacturing  corporations.  Articles  of  association  were  exe- 
cuted by  Mr.  Tilden,  James  P.  Sinnott,  and  John  Runkin,  Jr.,  as  corporators. 
The  capital  stock  was  8250,000,  divided  into  10,000  shares  of  $25  each.  The 
term  of  existence  of  the  corporation  was  30  years  from  March  29, 1865.  The 
stockholders,  with  their  respective  amounts  of  stock,  were  said  in  the  articles 
of  association  to  be:  S.  J.  Tilden,  6,000  shares;  J.  P.  Sinnott,  2,000  shares; 
John  Bankin,  Jr.,  2,000  shares. 

The  subscriptions  of  both  Sinnott  and  Rankin  were  for  the  benefit  of  Messrs. 
Tihien  and  Wetmore.  Sinnott  was  a  young  lawyer  in  Mr.  Tilden's  office,  and 
Bankin  was  the  clerk  of  Mr.  Tilden.  It  was  said  in  the  articles  that  no  cap- 
ital had  been  yet  paid  in.  These  articles  were  filed  in  the  ofiBce  of  the  secre- 
tary of  state  of  Michigan  on  March  81,  1865,  and  in  the  ofiBce  of  the  clerk  for 
Marquette  county  on  April  8,  1865. 

The  first  meeting  of  the  corporation  was  held  at  Mr.  Tilden's  office,  in  New 
York  city,  on  May  29, 1865.  Messrs.  Tilden,  Sinnott.  Wetmore,  J.  W.  La 
Cour,  and  Rankin  were  elected  directors.  La  Cour  was  Mr.  Tilden's  office 
boy.  He,  Sinnott,  and  Bankin  were  mere  nominal  directors,  without  pecun- 
iary interest  of  any  kind  in  the  corporation  or  its  stoctc 

On  June  29, 1865,  and  before  any  certificate  of  stock  had  been  issued,  a 
meeting  of  the  directors  of  said  company  was  held  at  the  office  of  Mr.  Tilden 
in  New  York,  and  the  capital  stock  was  increased  to  20,000  shares  of  825 
each.  All  the  directors  were  present  except  Mr.  Wetmore.  He  wanted  tlie 
increase  made,  as  appears  by  his  letters  of  April  8,  1865,  April  19, 1865,  and 
June  24, 1865.  The  record  of  the  meeting  states  that  "all  the  members  of 
the  corporation  were  present  in  person  at  this  meeting,  and  the  foregoing 
resolution  was  by  them  unanimously  approved  and  ratified,  and  they  hereby 
sign  a  written  consent  thereto  on  the  record  of  such  meeting." 

On  October  18, 1865,  four  certificates  of  the  capital  stock  of  said  company, 
in  the  usual  form,  for  500  shares  each,  were  issued  to  and  received  by  said 
Wetmore.  Two  certificates  of  500  shares  each  were  issued  to  Sidney  Adams, 
to-  whom  said  Wetmore  had  sold  1,000  shares  of  stock,  and  one  certificate  for 
3.33  shares  was  issued  to  Frederick  P.  Wetmore,  to  whom  said  W.  L.  Wet- 
more had  sold  said  stock.  No  certificates  were  issued  to  Mr.  Tilden  until  Feb- 
ruary, 1878. 

No  subsequent  meeting  of  either  stockholders  or  directors  of  said  company 
was  held  until  July,  1877.  and  no  subsequent  election  of  directors  was  held 
until  February  14, 1878.  Until  July,  1877,  the  records  of  the  meetings  which 
have  been  mentioned  were  not  entered  in  a  book,  but  the  only  form  in  which 
they  were  preserved  was  upon  two  loose  sheets  of  paper,  carelessly  written, 
interlined  and  corrected  in  pencil.  The  corporation  had  no  record-book  un- 
til July,  1877.  Although  thus  carelessly  organized  and  maintained,  it  was 
and  continued  to  be  a  legal  and  valid  corporation  under  the  laws  of  ttie  state 
of  Michigan. 

One  important  question  under  the  bill  of  complaint  is  the  relations 
of  the  two  original  joint  owners  of  this  mining  property  to  each  other, 
after  the  formation  of  this  corporation. . 

After  the  business  of  mining  actnifilly  commenced,  and  before  the 
formation  of  this  corporation,  Messrs.  Tilden  and  Wetmore  were  co- 
partners in  the  business  of  the  New  York  Mine,  and  each  was  entitled 
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to  receive  a  specified  share  of  the  profits,  and  was  liable  to  pay  to 
the  other  the  same  share  of  the  losses.  This  partnership  was  not 
manifested  by  a  written  contract,  but  by  the  acts  of  the  parties.  Mr. 
Wetmore,  although  he  woald  not  have  been  able,  at  that  time,  to  make 
good  pecuniary  losses,  yet,  as  be  was  entitled  to  receive  one-sixth  of 
the  profits,  he  was  liable  to  refund  to  Mr.  Tilden  that  share  of  the 
losses. 

Although  the  original  agreement  shows  that  the  formation  of  a 
corporation  was  contemplated,  and  although  one  was  formed,  the 
plaintiff  says  that  it  was  formed  only  for  a  certain  purpose,  viz.,  to 
facilitate  the  sale  to  Mr.  Baldwin,  aad  to  carry  the  sale  into  effect, 
and  that,  the  purpose  not  having  been  accomplished,  the  corporation 
was  permitted  to  remain  as  a  nominal  body,  bat  without  actual  own- 
ership of  property,  or  any  vital  connection  with  the  mine  or  its  busi- 
ness, and  without  any  relation  to  the  business  or  dealings  with  each 
other  of  Messrs.  Tilden  and  Wetmore,  who  continued  to  be  the  sole 
individual  owners  of  the  mine,  and  to  manage  it  in  all  respects  as 
they  did  before,  and  as  partners. 

It  is  true  that  this  corporation  was  established  with  a  view  of  sell- 
ing a  part  of  the  mine  to  Mr.  Baldwin,  and  that,  when  the  plan  of 
sale  fell  through,  the  two  owners  neglected  the  orderly  and  customary 
business  methods  or  forms  by  which  a  corporation  ordinarily  mani- 
fests or  proves  its  existence  and  its  title  to  property.  It  received 
neither  assignment  of  the  lease,  nor  bill  of  sale  of  any  other  prop- 
erty. It  had  in  its  possession  no  formal  written  muniment  of  title 
to  anything  which  it  owned  at  the  time  it  commenced  business. 

Apparently  careless  as  was  the  manner  in  which  the  corporation 
held  the  title  to  and  managed  the  business  of  the  large  and  profitable 
property  which  went  under  the  name  of  the  "New  York  Iron  Mine," 
it  is  yet  clear  that  the  two  owners  of  the  property  not  only  understood 
that  their  respective  interests  had  been  transferred  to  and  belonged 
to  a  corporation  bearing  that  name,  having  a  capital  of  20,000  shares, 
of  which  Mr.  Tilden  owned  16,667  shares,  and  Mr.  Wetmore  origi- 
nally ownedS,333  shares,  and  of  which  corporation  they  were  the  sole 
managers,  but,  after  the  formation,  it  is  manifest  that  the  property 
of  the  New  York  Iron  Mine  was  in  fact  transferred  to  the  corporation, 
for  these  among  other  reasons : 

(1)  Mr.  Wetmore  wrote  to  Mr.  Tilden,  on  June  23,  1865,  as  fol- 
lows :  "As  to  the  time  when  the  concern  should  be  turned  over  to  the 
new  concern,  I  did  that  on  the  first  May,  as  my  statements  of  both 
sets  of  books  will  show."  This  letter  was  in  reply  to  a  letter  of  Mr. 
Tilden  of  June  16,  1865,  in  which  he  mentions,  as  one  of  the  things 
to  be  settled,  "the  time  when  the  old  concern  shall  be  turned  over  to 
the  new." 

(2)  This  turning  over  of  the  old  concern  to  the  new  was  effected 
by  causing  an  inventory  to  be  made  of  all  the  property  of  the  part'- 
nership  at  the  mine,  and  by  crediting  the  inventory  to  the  corpora- 
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tion  in  its  books,  and  transferring  to  it  all  the  accounts.  There  was 
thus  a  transfer  to  the  new  corporation  on  its  books  of  the  property 
of  the  former  owners,  although  there  was  no  bill  of  sale  and  no  reso- 
lation  of  the  board  of  directors  whereby  said  property  was  accepted 
in  lieu  of  cash.  The  lease,  which  was  not  transferred,  must  have 
been  held  by  Mr.  Tilden  as  trustee  for  the  corporation. 

(3)  A  controlling  fact  upon  the  question  now  under  consideration 
is  the  fact  that  both  parties  treated  their  valuable  interests  in  the 
mine  and  its  business  as  if  they  were  represented  by  stock  in  the  new 
corporation;  and  bought,  sold,  and  pledged  its  stock,  and  virtually 
represented  to  each  other  and  to  the  public  that  the  corporation  in 
whose  stock  they  were  then  dealing  was  the  owner  of  the  New  York 
Iron  Mine. 

Mr.  Wetmore  sold  1,000  shares  to  Sidney  Adams,  and  333  shares  to 
his  brother,  F.  P.  Wetmore.  On  April  10, 1866,  he  bought  from  Mr. 
Tilden  3,000  shares  for  five  dollars  per  share,  and  pledged  the  same 
stock  to  Mr.  Tilden  as  security  for  the  purchase  money.  In  1866, 
Mr.  Wetmore  bought  from  Mr.  Adams  500  shares  of  his  stock,  and 
sold  them  to  S.  P.  Ely,  who  also  bought  the  other  500  shares  of  the 
Adams  stock.  In  August,  1868,  Mr.  Tilden,  through  Mr.  Wetmore, 
bought  from  Mr.  Ely  his  1,000  shares  for  $12  per  share,  and  in  1872 
Mr.  Wetmore  bought  from  his  brother  his  383  shares.  In  December, 
1873,  he  pledged  1,000  shares  of  the  stock  to  Peter  White  as  collat- 
eral security  for  a  debt  of  $35,000,  and  delivered  to  him  the  certifi- 
cates therefor,  with  an  assignment  thereof.  The  transfer  was  not 
made  upon  the  books  of  the  company.  It  is  impossible  that  these 
sales  and  purchases  should  have  taken  place,  and  that  Messrs.  Tilden 
and  Wetmore,  who  were  both  buyers  and  sellers,  did  not  know  that 
the  stock  represented  the  property  of  the  New  York  Iron  Mine. 

(4)  Mr.  Wetmore  made  returns  under  oath  to  the  authorities  of  the 
state  of  Michigan,  which  returns  were  based  upon  the  fact  of  the  ex- 
istence of  the  corporation,  and  its  ownership  of  the  property  known 
as  the  "New  York  Iron  Mine." 

(5)  The  ordinary  and  daily  mining  business  proceeded  upon  the 
idea  that  it  was  transacted  by  a  corporation  of  which  Mr.  Tilden  was 
president,  and  George  W.  Smith  was  secretary. 

The  theory  that,  while  all  these  facts  existed,  yet  that  the  corpora- 
tion was  a  mere  name,  without  property  or  connection  with  property, 
is  one  which  has  no  force. 

After  the  formation  of  the  corporation,  Mr.  Tilden  acted  as  its 
president  and  treasurer.  Bemittances  were  made  to  him,  collections 
were  made  by  him,  and  all  receipts  were  deposited  by  him  in  his  in- 
dividual bank-account.  When  the  company  needed  money,  he  ad- 
vanced it,  and,  during  the  early  years  of  its  existence,  was  sometimes 
its  creditor  to  the  amount  of  $100,000  or  more.  Down  to  and  in- 
cluding the  year  1871,  he  charged  at  the  rate  of  7  per  cent,  per  an- 
num for  the  use  of  money,  and  gave  the  company  credit  at  the  same 
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rate  for  the  balance  when  in  its  favor.  From  January  1,  1S72,  to 
February  1,  1875,  interest  was  charged  on  both  sides  of  the  accoant 
at  the  rate  of  4  per  cent,  per  annum;  and  from  February  1,  1875, 
to  April  1.  1877,  at  8  per  cent. ;  and  from  April  1, 1877,  to  April  1, 
1878,  at  an  average  of  i^  per  cent.  The  interest  from  January  1, 
1872,  to  April  1,  1878,  was  the  same  that  Mr.  Tilden  received  from 
the  bank  on  his  balances.  Mr.  Wetmore  continued  to  be  the  mining 
head  of  the  company  at  Marquette,  with  a  mining  captain  under 
him.  Duplicate  sets  of  books  were  kept,  one  at  the  mine  and  the 
other  in  New  York,  with  the  exception  that,  for  a  time,  the  commis- 
sions or  salary  of  Mr.  Tilden,  which  had  been  credited  to  him  on  the 
New  York  books,  as  compensation  for  his  services,  and  which  amounted 
on  April  1,  1873,  to  $35,593.57,  did  not  appear  on  the  Marquette 
books,  because  Mr.  Wetmore  did  not  recognize  the  propriety  of  the 
credit;  but  at  some  time  thereafter  the  two  sets  of  books  were  made 
to  correspond,  by  Mr.  Wetmore's  direction. 

No  dividends,  or  division  of  profits  in  lien  of  dividends,  were  de- 
clared, until  June  24,  1872,  when  a  dividend  of  $6  per  share,  or 
$120,000,  was  made.  Thereafter  dividends  were  made  as  follows: 
On  May  24,  1873,  of  $7  per  share,  or  $140,000 ;  on  May  7, 1874,  of 
$7.50  per  share,  or  $150,000;  on  May  27,  1875,  of  $5  per  share,  or 
$100,000;  on  June  3,  1876,  of  $5  per  share,  or  $100,000;  on  May 
31,  1877,  of  $12.50  per  share,  or  $250,000.  These  all  amounted 
to  $860,000.  Upon  each  dividend  Mr.  Tilden  received  the  amount 
belonging  to  14,667  shares.  Upon  the  first  dividend  W.  L.  Wetmore 
received  the  amount  belonging  to  5,000  shares,  and  F.  P.  Wetmore 
the  amount  belonging  to  383  shares.  Dpon  all  subsequent  dividends, 
Mr.  Wetmore's  share  was  computed  as  that  belonging  to  5,333  shares, 
and  he  received  the  amounts  as  hereinafter  stated. 

These  dividends  were  made  at  annual  interviews  between  Messrs. 
Tilden  and  Wetmore  in  the  city  of  New  York,  without  the  presence 
or  intervention  of  a  board  of  directors,  and  were  decided  upon  by  the 
two  alone.  The  decision  was  practically  made  by  Mr.  Tilden,  who 
held  the  controlling  interest  in  the  stock,  and  the  custody  of  the  funds 
in  his  individual  name.  As  a  rule,  Mr.  Wetmore  wanted  a  larger 
sum  to  be  distributed,  but  Mr.  Tilden  wished  an  ample  surplus,  and 
a  reference  to  the  board  would  have  been  a  useless  waste  of  time,  for 
Mr.  Tilden  would  have  had  full  control. 

At  each  of  these  annual  meetings,  statements  of  the  previous 
year's  business,  and  of  the  financial  standing  of  the  company,  were 
made  out  and  presented  by  G-eorge  W.  Smith,  the  book-keeper  of  Mr. 
Tilden,  and  the  secretary  of  the  company.  These  statements  were 
for  the  purpose  of  giving  information  in  regard  to  the  amount  of  a 
dividend.  They  were  not  annual  accountings  in  the  sense  that  they 
were  a  finality  or  a  complete  adjustment  of  the  business  of  the  cor- 
poration; but  they  were  based  upon  books  which  were  correctly  kept. 

The  interest  which  was  received  by  Mr.  Tilden  on  the  balance  of 
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the  money  of  the  company  was  apparently  correctly  accounted  for, 
and  was  acceded  to  by  Mr.  Wetmore.  The  plaintiff  objects  to  the 
charges  made  by  Mr.  Tilden  for  commissions  or  salaries,  bat  upon 
the  argument  intentionally  left  that  subject  for  future  discussion,  and 
I  therefore  make  no  finding  upon  it.  There  was  no  evidence  that  Mr. 
Tiiden  made  use  of  the  company's  money  in  furtherance  of  his  pri- 
vate speculatious  or  investmentB. 

In  1866,  Mr.  Wetmore  became  indebted  to  Mr.  Tilden  in  the  sum  of 
$15,000  for  the.  purchase  of  3,000  shares  of  stock,  as  before  stated. 
The  certificates  of  said  stock  in  the  name  of  Wetmore  were  assigned 
by  him,  and  were  delivered  to  Mr.  Tilden,  with  a  power  of  attorney 
to  tranufer  the  same  as  collateral  security,  and  said  stock  has  ever 
«ince  remained  as  a  pledge. 

This  debt,  subsequently  and  before  1871,  became  $38,000,  and 
1,000  more  shares  of  stock  were  transferred  by  Mr.  Wetmore  by  as- 
signment in  blank,  and  the  certificates  with  a  power  of  attorney  to 
transfer  were  delivered  to  Mr.  Tilden  as  additional  collateral  security. 
On  May  27, 1875,  this  debt  had  become  $25,'000,  and  was  evidenced 
by  a  note  for  that  amount,  dated  May  27,  1875,  due  May  30,  1876, 
secured  as  aforesaid,  which  was  renewed  by  a  note  for  the  same 
amount,  dated  May  31,1876,  due  May  31,  1877,  secured  by  the  con- 
tinning  pledge  of  said  4,000  shares;  so  that  when  the  dividend  of  June 
3,  1876,  was  made,  Wetmore  owed  Tilden  individually  $25,000. 

Mr.  Wetmore  had,  before  June  3,  1876,  collected  notes  belonging 
to  the  corporation  amounting  to  $19,806.80,  and  retained  the  money. 
On  May  31,  1876,  it  was  agreed  between  himself  and  Mr.  Tilden, 
acting  for  himself  and  the  corporation,  that  $20,000  of  the  then  ac- 
cruing dividend  of  $26,665,  to  be  paid  said  Wetmore,  should  be  paid 
in  cash,  and  that  $1,750  should  be  applied  in  payment  of  interest  on 
his  $25,000  note  to  Mr.  Tilden;  and  that  $4,322.93  should  be  ap- 
plied upon  his  said  debt  to  the  corporation,  leaving  a  balance  there- 
on of  $15,677.07  unpaid.  ' 

For  this  sum,  the  company  took  two  notes  of  Wetmore  &  Bro., 
indorsed  by  F.  P.  Wetmore  and  W.  L.  Wetmore,  each  dated  May 
31,  1876,  for  $10,000,  payable,  respectively,  in  seven  and  ten  months 
from  date,  upon  one  of  which  notes  said  sum  of  $4,322.93  was  in- 
dorsed. For  further  security,  said  W.  L.  Wetmore  gave  to  the  corpo- 
ration his  individual  note  for  $15,677.07,  pledging,  as  collateral,  said 
4,000  shares  of  his  stock,  subject  to  the  prior  lien  to  Mr.  Tilden. 
No  part  of  the  Wetmore  &  Bro.  notes  has  been  paid  by  them,  or  by 
either  of  the  indorsers. 

Mr.  Wetmore's  statement  of  his  settlement  of  that  dividend  is  cor- 
rect, and  is  as  follows : 
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"Statement  Settlement  toithS.  J.  Tilden,  and  the  UTew  Tarh  Iron  MUu, 

June  S,  1876. 

I  am  credited  with: 
Dividend,  $5  share,  on  5,333  shares  stoclc,          ...    $26,665  00 
By  my  note,  May  31,  1876,  1  year,  7  per  cent,  interest,        -  25,000  00 

By  note  Wetmore  &  Bro.,  May  1, 1876.  7  months,    $10,000  00 
Less  indorsed 4,822  93 


5,677  07 
Bynote  Wetmore  &  Bro..  May  1,1876, 10  months,       •  •      10.000  00 


Dr.: 

To  my  note  due  May  30,  1876,         ...  25,000  00 

To  interest  on  above,       -           -           -           .  1,750  00 

To  money  had  in  fall  of  1875,          -                       -  19,806  50 

To  interest  on  same  to  April  1. 1876,    -           -  548  10 

To  interest  on  same  from  April  1  to  June  1, 1876.  -  237  47 


•67.842  07 


•47.842  07 


Due  me  3d  to  draw  for,    •  •  -  •  -    •20.000  00" 

Mr.  Wetmore  was  also  president  of  the  Manising  Iron  Company, 
and  was  a  small  stockholder  in  the  Bay  Furnaoe  Company,  two 
Michigan  corporations  for  the  manufaotnre  of  iron.  Between  Sep- 
tember, 1873,  and  November,  1875,  the  New  York  Iron  Mine,  at  his 
instance,  sold  iron  ore  to  these  two  companies,  and  on  May  31, 1876, 
held  notes  of  the  Munising  Company  to  the  amount  of  $43,516.74, 
and  of  the  Bay  Furnace  Company  amounting  to  $38,803.43.  A  large 
part  of  these  notes  were  over-due  and  protested.  Mr.  Wetmore  was 
liable  as  an  indorser  upon  $30,000  of  the  notes  of  the  Manising 
Company,  and  upon  $21,429.34  of  the  notes  of  the  Bay  Furnace  Com- 
pany. Mr.  Tilden  yfaa  of  the  opinion  that  the  debts  of  these  two 
manufacturing  companies  had  been  incurred  in  reliance  upon  the 
representations  of  Mr.  Wetmore,  and,  when  the  subject  of  a  dividend 
was  reached,  insisted  that  none  should  be  made,  unless  Mr.  Wetmore 
would  assume  the  payment  of  said  two  debts.  After  an  earnest 
discussion,  and  a  positive  one  on  the  part  of  Mr.  Tilden,  an  agree- 
ment to  that  effect  was  made,  and  was  embodied  in  the  following 
portion  of  the  written  agreement  signed  by  Mr.  Wetmore,  dated  May 
31,  1876,  and  known  as  "Exhibit  F,"  and  annexed  to  the  plaintiff's 
bill: 

"And  I  do  further  agree  that  the  said  stock,  4,000  shares,  shall  and  may 
be  held  by  the  said  Tilden  also  for  security  of  all  liabilities  of  the  Bay  Furnace 
CJompany  to  the  New  York  Iron  Mine,  and  for  security  of  all  liabilities  of  the 
Munising  Iron  Company  to  the  New  York  Iron  Mine,  which  liabilities  of 
both  said  companies  I  do  hereby  assume,  and  guaranty  the  payment  of;  said 
collaterals  to  be  held  for  the  said  liabilities,  with  the  same  effect  as  if  they 
were  my  own  individual  and  personal  liabilities." 

The  statutes  of  Michigan  give  a  mining  corporation  a  lien  upon  the 
stock  of  any  stockholder  in  such  corporation  for  the  payment  of  his 
debts  to  the  corporation. 
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Exhibit  F  was  not  executed  as  a  formal  secaritj  to  evidence  ad> 
vances  made  to  said  Wetmore  out  of  his  interest  in  undistributed  prof- 
its  of  the  said  New  Tork  Iron  Mine.  It  was  not  without  legal  consid- 
eration, and  was  a  valid  pledge  of  said  4,000  shares  of  stock  to  secure 
the  various  debts  hereinbefore  specified. 

On  May  31,  1877,  the  various  debts  for  which  said  stock  was 
pledged  were  unpaid,  and  one  year's  interest  was  due  thereon.  The 
Munising  and  Bay  Furnace  Companies  were  insolvent,  and  had  sus- 
pended business  in  the  fall  of  187&.  Mr.  Wetmore  had  indorsed  for 
the  Bay  Furnace  Company,  had  taken  its  property  subject  to  its  mort- 
gages, was  manufacturing  upon  his  own  account,  and  had  bought 
from  the  New  York  Iron  Mine  about  $22,000  worth  of  ore  to  be  used 
in  said  Furnace.  .  When  the  sale  was  reported  to  Mr.  Tilden,  he  tele- 
graphed that  no  more  should  be  sold,  and  demanded  security,  which 
was  given,  for  the  sale  already  made. 

On  May  31,  1877,  Messrs.  Tilden  and  Wetmore  met  in  New  York 
to  declare  a  dividend.  ■  The  latter  was  in  great  pecuniary  straits,  and 
desired  a  large  dividend.  Mr.  Tilden  refused  to  make  any  unless 
payment  of  a  part  of  the  debts  of  the  Munising  and  Bay  Furnace 
Companies  and  payment  of  Wetmore's  debt  for  ore  should  be  made 
out  of  his  share.  The  result  of  the  interview  was  that  Wetmore  was 
obliged  to  accede,  and  did  accede,  to  the  demands  of  the  other,  and 
delivered  to  him  the  following  order: 

"To  8.  J.  Tilden,  Treasurer  vf  the  New  York  Iron  Mine,  and  to  the  said 
Mine :  You  will  please  apply,  out  of  such  dividend  as  may  be  made  on  5.333 
shares  of  tlie  capital  Steele  of  the  said  company  belonging  to  nie>  seventeen 
hundred  and  forty  dollars  and  forty-one  cents,  ($1,740.41,)  being  interest 
on  a  loan  evidenced  by  my  note  to  S.  J.  Tilden,  due  June  1,  1877,  for 
twenty-five  thousand  dollars,  (S25,000,)  and  a  further  amount  of  ten  thou- 
sand dollars,  (810,000,)  on  the  principal  of  the  said  loan,  which  two  sums 
you  will  please  pay  to  said  Tilden.  You  will  please  further,  in  like  manner, 
apply  $772.96  to  the  payment  of  a  note  due  May  30, 1877,  of  W.  L.  Wetmore. 
You  will  also  apply  $180.27,  being  the  interest  on  a  note  of  Wetmore  & 
Brother  for  $10,000,  due  June  4, 1877,  indorsed  by  me.  You  will  also  apply 
$83.23.  being  interest  due  June  1,  1877,  on  note  of  Wetmore  &  Brother,  in- 
dorsed by  me,  due  April  4,  1877,  for  $5,875.76,  which,  with  interest  on  the 
first  of  June,  amounts  to  $6,083.23,  leaving  amount  then  due  $6,000.  You 
will  also  apply  $22,220.05,  being  the  amount  due  from  me  for  account  of  ore' 
taken  by  me  from  August  1, 1876,  to  December  1, 1876,  and  interest  on  same 
to  June  1,  1877.  The  balance,  being  about  $31,665.58,  you  are  authorized  to 
apply  in  such  manner  and  proportions  as  you  may  deem  expedient,  upon  any 
of  my  liabilities  for  ore  sold  to  the  Bay  Furnace,  which  is  computed  to  amount, 
on  the  thirtieth  of  May,  to  $42,049.62,  and  for  the  Munising  Iron  Company, 
which  is  computed  to  amount  to  $47,144.98  on  the  said  thirtieth  of  May,  er- 
rors excepted;  said  last-mentioned  sum  to  be  applied  in  such  manner  and  on 
such  notes  as  you  or  your  treasurer  may  deem  expedient 

"W.L.  Wetmore." 

These  applications  exhausted  bis  share  of  the  dividend  of  $250,000. 
At  the  same  time,  and  as  a  part  of  the  same  agreement,  the  corpora- 
tion loaned  Wetmore  &  Bro.  $10,000,  upon  their  two  notes,  each  for 
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$5,000,  dated  June  1,  1877,  one  payable  in  eight  and  the  other  in 
ten  months,  both  indorsed  by  W.  L.  Wetmore,  who  executed  the 
agreement  which  is  annexed  to  the  bill  of  complaint,  and  is  known 
as  Exhibit  E,  and  which  is  as  follows : 

"Whereas,  the  New  York  Iron  Mine  has  this  day  made  an  advance  to  Wet- 
more  &  Brother  at  my  request,  and  to  me,  of  the  sum  of  ten  thousand  dollars, 
(810,000,)  for  which  it  hua  received  two  notes  of  five  thousand  ($5,000)  ddl- 
lars  each,  made  by  Wetmore  &  Brother,  and  indorsed  by  me,  both  dated  June 
1, 1877,  one  of  which  is  for  eight  months,  the  other  of  which  is  for  ten  months, 
witli  interest  at  seven  per  cent.,  payable  at  the  Third  National  Bank,  Kew 
York :  now,  therefore,  I  agree  that  the  said  company  may  hold,  as  collateral 
security  for  the  payment  of  the  said  notes,  all  my  interest  in  the  said  mine, 
or  its  property  or  assets,  or  in  any  dividends  now  or  hereafter  to  be  made  in 
the  whole  or  any  part  of  1,333  shares  of  the  capital  stock  of  the  STew  York 
Iron  Mine,  and  that  S.  J.  Tilden  shall  hold  four  thousand  shares  of  said  capital 
stock  as  collateral  security  for  the  payment  of  the  said  notes,  subject  always 
to  the  payment  of  the  loans  or  advances  heretofore  made  by  him  on  the  same, 
with  all  tlie  powers  and  authority  in  respect  thereto  which  he  has  or  might 
have  for  the  enforcement  of  his  own  advances  or  loiins  on  the  same;  and  {  do 
further  consent  and  agree  with  the  said  mine  that  the  said  Tilden  may  hold 
the  said  stock,  in  like  manner,  as  collateral  security  for  the  payment  of  any 
and  all  liabilities  of  mine  to  the  said  company,  whether  for  notes  of  Wetmore 
&  Brother,  or  of  the  Bay  Furnace  Company,  or  of  the  Munising  Iron  Comr 
pany,  with  the  same  powers  and  authorities  for  the  enforcement  of  payment 
of  each  and  all  the  said  liabilities  as  were  conferred  on  tlie  said  Tilden  by  the 
stock-note  given  for  his  loan  on  the  said  stock;  and  I  do  further  consent 
and  agree  to  and  with  the  said  New  York  Iron  Mine  that  all  my  interest  in 
the  said  mine,  in  whatever  capacity,  and  in  its  assets  and  property,  and  all 
dividends  which  may  now  or  hereafter  be  made,  shall  and  may  be  applied  and 
held  for  the  payment  of  each  and  every  of  the  said  liabilities;  and  I  do  hereby 
consent  and  agree  that  the  pig-iron  now  in  hands  of  Rhodes  &  Co.,  assigned 
by  me  this  day  to  Tilden,  treasurer,  may  be  applied  on  the  unindorsed  notes 
of  the  Munising  Iron  Company,  or  on  any  of  the  said  notes,  or  on  such  of 
them  as  the  treasurer  of  the  New  York  Iron  Mine  may  think  expedient,  and, 
in  case  of  any  surplus,  such  surplus  may  be  applied  on  any  liabilities  of  mine 
to  the  said  New  York  Iron  Mine.  W.  L.  Wetmobe." 

New  York,  May  31,  1877. 

This  agreement  was  apon  good  consideration,  and  the  loans  therein 
mentioned  were  not  advances  on  account  of  Wetmore's  interest  in 
undistributed  profits  of  the  New  York  Iron  Mine.  Mr.  Tilden,  by 
means  of  the  two  papers,  compelled  the  payment  of  debts  to  the  cor- 
poration from  a  debtor  who  was  deeply  involved.  Payment  was  drawn 
unwillingly  from  Mr.  Wetmore,  but  the  bargain  was  neither  illegal 
nor  invalid.  The  two  papers  truly  express  the  reason  and  purpose 
for  which  they  were  given. 

On  the  day  on  which  these  papers  were  being  executed,  a  forest  fire 
burned  up  the  individual  property  of  Mr.  Wetmore  in  Michigan,  who 
found  himself,  upon  his  return  to  his  home,  completely  insolvent. 
He  had  made  and  negotiated  negotiable  paper  in  the  name  of  the  Kew 
York  Iron  Mine  to  the  amount  of  about  $60,000,  which  he  had  used 
for  his  own  account.    He  returned  tp  New  York,  and  informed  Mr. 
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Tilden  of  this  issue,  and  unavailingly  desired  bim  to  assome  its  pay- 
ment as  a  part  of  the  debts  of  the  company.  Failing  to  obtain  any 
relief  either  in  this  vay  or  by  other  advances  from  the  company,  he 
filed  a  voluntary  petition  in  bankruptcy  on  July  23,  1877. 

On  July  16,  1877,  at  a  meeting  of  the  directors  of  the  New  York 
Iron  Mine,  Messrs.  Tilden,  Sinnott,  and  Bankin  being  present,  Messrs. 
La  Gonr  and  Bankin  tendered  their  resignations.  George  W.  Smith 
and  William  T.  Felton  were  chosen  in  their  places.  Laurence  Mc- 
Gloskey  was  appointed  general  superintendent  of  the  mine.  The  pre- 
vious removal  of  Mr.  Wetmore,  as  manager  at  the  mine,-  was  con- 
firmed, and  the  previous  dividends  were  ratified  and  confirmed.  On 
February  13,  1878,  certificates  for  the  4,000  shares  pledged  to  Mr. 
Tilden,  and  for  14,660  of  his  other  shares,  were  issued  to  him.  At  a 
meeting  of  the  stockholders  on  February  14, 1878,  Si  J.  Tilden,  George 
W.  Smith,  Laurence  McCloskey,  of  Michigan,  and  Charles  F.  Mao- 
Lean  were  elected  directors,  who  subsequently  elected  Mr.  Tilden 
president  and  treasurer.  On  July  1,  1880,  at  a  stockholders'  meet- 
ing, S.  J.  Tilden,  George  W.  Smith,  Charles  J.  Canda,  Laurence  Mc- 
Closkey, and  Charles  F.  MacLeanwere  elected  directors,  and  were 
re-elected  in  October,  1881,  at  the  last  stockholders'  meeting  which 
has  been  held.  Pelton,  Canda,  MaoLean,  McCloskey,  Crittenden, 
Sinnott,  and  Smith  have  or  have  had  nominally  one  share  each; 
but  all  the  certificates,  except  perhaps  Smith's,  have  been  assigned 
in  blank  or  to  Mr.  Tilden,  and  have  been  delivered  to  him,  or  to 
Mr.  Smith  for  him.  Mr.  Tilden  was  also  the  real  owner  of  said  Smith's 
one  share. 

The  New  York  Iron  Mine  made  no  other  dividends.  Its  bills  re- 
ceivable were  collected  by  Mr.  Tilden,  and  the  avails  were  deposited 
in  bank  in  his  individual  name.  It  continued  mining  until  May  20, 
1883,  when  the  lease  from  Mrs.  Bacon  expired.  Mr.  Tilden,  on  April 
1,  1880,  obtained  a  new  lease  of  the  same  mine  from  Olive  L.  Har- 
low, sole  heir  of  Martha  W.  Bacon. 

In  May,  1883,  a  new  corporation  was  formed,  called  the  "York 
Mining  Company,"  with  a  capital  of  $500,000,  divided  into  20,000 
shares  of  $25  each,  whose  business  was  to  be  carried  on  in  the  same 
township  in  which  the  old  corporation  was  located.  The  stockhold- 
ers, and  the  amounts  of  their  stock,  are  as  follows :  Sam>uel  J.  Til- 
den, 15,000  shares;  George  W.  Smith,  4,985  shares;  Charles  J. 
Canda,  5  shares;  Laurence  McCloskey,  5  shares;  John  J.  Gahill,  5 
shares.  No  capital  stock  was  paid  in.  All  the  stockholders,  except 
Mr.  Tilden,  are  apparently  nominal  stockholders  only. 

The  New  York  Iron  Mine  had,  on  May  20,  1883,  at  the  mine,  a 
quantity  of  ore,  and  the  usual  mining  plant,  consisting  of  tools,  en« 
gines,  buildings,  tenement  houses,  boarding-bouses,  stables,  and  all 
that  pertains  to  a  mine.  The  property,  except  that  which  has  been 
used  up,  and  the  ore,  is  there  still.  An  inventory  and  appraisal  of 
the  plant  was  made  by  two  mining  captains,  which  has  not  yet  been 
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accepted  as  correct  either  by  the  New  Tork  Iron  Mine  or  the  York 
Mining  Company.  The  latter  corporation  went  into  occupancy  of  the 
plant,  without  any  previous  or  subsequent  payment  to  or  settlement 
with  its  owner  for  the  value  of  said  property,  and  continued  to  mine 
and  use  said  property  until  May,  1884,  when  it  ceased  mining. 
Nearly  all  of  the  ore  of  the  New  York  Iron  Mine  has  been  sold;  the 
personal  property  at  the  mine  is  unsold;  some  real  estate  is  unsold; 
but  all  the  other  collectible  assets,  which  could  be  reduced  to  money, 
have  been  converted  into  cash,  and  have  been  deposited  in  Mr.  TU- 
den's  individual  bank-acoount,  and  the  corporation  has  ceased  to  do 
business. 

Mr.  Wetmore  owed  Mr.  Tilden  and  the  New  York  Iron  Mine,  on 
May  81,  1877,  at  least  the  following  amounts: 

To  S.  J.  Tilden  individually,  evidenced  by  note  dated  May  81, 

1877, f  15,000  00 

To  the  New  York  Iron  Mine,  as  indorser  on  three  notes  of  Wet- 
more  &  Brother,           ......  26,000  00 

Balance  of  liabilities  of  Munislng  Iron  Company  and  Bay  Fur- 
nace Company,  assumed,  including  interest  to  May  81, 1877,  48,883  36 


Cash  in  Mr.  Wetmore's  hands,  July  7, 1877, 
Amount  of  various  labor  and  other  accounts. 
Ore  purchased  individually,  -  -  .  . 

Amount  of  draft  discounted  by  Peter  White, 

Total,  .  .  -  .  • 

Suits  against  the  corporation  were  forthwith  commenced  by  some 
of  the  holders  of  the  "  irregular  paper,"  which  have  thus  far  resulted 
favorably  to  the  company.  Some  of  these  notes  have  been  paid  or 
compromised  without  suit,  upon  the  ground  that  the  company  was 
legally  liable  to  pay  them  under  the  facts  which  were  peculiar  to  such 
notes.  These  payments  are  held  as  a  debt  against  said  Wetmore, 
upon  the  ground  that  having  received  the  money  upon  the  notes,  and 
nsed  it  for  his  own  benefit,  he  is  liable  to  refund  such  amount  to  the 
company. 

Until  a  recent  period  it  was  impossible  to  know  the  exact  amount 
of  the  debt  against  Wetmore,  which  might  be  or  become  due  by  rea- 
son of  this  class  of  paper,  and  that  part  of  the  account  is  unsettled. 

The  amont  of  cash  which  came  into  Mr.  Tilden's  hands  for  divis- 
ion among  the  stockholders  after  May  31, 1877,  and  which  remained 
in  his  possession  at  the  time  of  his  death,  I  cannot  accurately  esti- 
mate. In  1878  he  estimated  the  quick  assets,  which  did  not  include 
the  real  and  personal  property  at  the  mine,  or  the  value  of  the  lease, 
at  $383,000.  The  years  1879, 1880,  and  18S1  were  profitable  years. 
The  dividends  upon  Mr.  Wetmore's  stock,  which  could  be  made  from 
the  cash  in  bank,  would  probably  be  sufficient  tp  pay  all  his  debts 
to  Mr.  Tilden's  estate  and  to  the  company,  and  to  Mr.  White. 


i;89,383  36 

2.508  23 

7,931  67 

1,656  44 

5,000  00 
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After  Mr.  WOkinson  was  appointed  assignee,  he  visited  Mr.  Tilden 
in  1878,  for  the  purpose  of  arriving  at  some  agreement  in  regard  to 
Mr.  Wetmore's  interest  in  the  mine.  The  point  under  discussion  be- 
tween them  was  the  purchase  by  Mr.  Tilden  of  Mr.  Wetmore's  inter- 
est in  his  stock,  and  a  consequent  discharge  of  the  liabilities  upon 
it.  The  only  definite  agreement  on  the  part  of  Mr.  Tilden  was  that 
he  would  take  no  steps  to  sell  Mr.  Wetmore's  stock  without  giving  the 
assignee  ample  notice  of  his  intention,  so  that  he  could  have  an  op- 
portunity to  redeem  it. 

On  May  26,  1881,  and  after  this  suit  was  brought,  Mr.  Tilden  and 
the  corporation  advertised  for  sale  at  auction,  on  June  1,  18i5l,  333 
shares  of  stock  in  the  name  of  F.  P.  Wetmore;  1,000  shares  in  the 
name  of  W.  L.  Wetmore,  (but  the  certificates  of  which  were  believed 
to  be  in  the  possession  of  Peter  White,)  subject  to  the  lien  of  Peter 
White;  and  4,000  shares  of  stock  formerly  standing  in  the  name  of 
W.  L.  Wetmore.  The  sale  of  the  4,000  shares  was  said  in  the  ad- 
vertisement to  be  by  authority  conferred  by  the  instruments  of  May 
31,  1876,  and  May  31,  1877.  The  sale  of  the  other  stock  was  in 
pursuance  of  the  authority  conferred  by  the  instrument  of  May  31, 
1877,  and  the  sales  of  all  the  stocks  were  to  satisfy  the  then  unsatis- 
fied indebtedness  mentioned  in  said  respective  instruments.  A  tem- 
porary injunction  was  issued  from  this  court  against  said  sales,  which 
is  still  in  force,  and  the  sales  did  not  take  place. 

The  bill  of  complaint  was  framed  by  the  gentleman  who  was  then 
in  charge  of  the  case  upon  an  erroneous  theory  both  in  regard  to  the 
corporation  and  the  pledges  of  stock, — a  theory  which  would  probably 
not  have  been  assumed  if  the  pleader  had  possessed  a  more  accurate 
knowledge  of  the  facts. 

The  bill  alleges  the  formation  of  a  copartnership  between  Mr.  Til- 
den and  Mr.  Wetmore  in  November,  1863,  to  carry  on  the  business 
of  mining  iron  ore  upon  the  laud  described  in  the  lease  from  Mrs. 
Bacon, — the  respective  interests  of  said  partners  being  five-sixths  and 
one-sixth ;  the  assignment  of  the  lease  to  Mr.  Tilden  for  the  purposes 
of  said  partnership;  the  acquisition  of  profits  and  of  property  under 
said  partnership  from  March  24,  1864,  to  May  1,  1877.  It  further 
alleges  an  attempt  to  form  a  corporation  in  April,  1865,  for  the  pur- 
pose of  selling  some  interest  in  said  property  and  the  filing  of  articles 
of  association,  but  that  the  incorporation  was  not  perfected,  and  that 
the  business  was  carried  on  under  the  agreement  of  partnership.  The 
bill,  however,  alleges  that,  by  mutual  agreement  of  Mr.  Tilden  and 
Mr.  Wetmore,  and  for  the  purpose  of  distributing  evidence  of  owner- 
ship of  said  property  among  the  parties  interested  therein,  certificates 
of  stock  were  issued  upon  a  capital  of  $500,000,  divided  into  20.000 
shares  of  $25  each,  and  that  such  transfers  of  these  certificates  took 
place;  that  after  April  10, 1866,  Mr.  Wetmore  was  the  owner  of  5333- 
20000  of  the  mine,  and  Mr.  Tilden  was  the  owner  of  the  residue. 

It  further  alleges  that  since  May  31,  1877,  the  entiro  custody  of 
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the  property  has  been  in  Mr.  Tilden,  who  has  carried  on  the  bnsi- 
nesB  and  realized  profits,  but  has  not  accounted  to  the  plaintiff.  It 
further  alleges  that  Exhibits  E  and  F  were  executed;  that  each  of 
said  papers  was  without  consideration;  that  the  loans  and  advances 
which  they  professed  to  secure  were  advances  made  on  account  of  Mr. 
Wetmore's  share  in  the  undistributed  profits  of  the  business.  The 
validity  of  the  pledge  of  1,333  shares  of  stock  is  attacked  on  the 
ground  of  a  noncompliance  with  the  provisions  of  the  New  York  stat- 
ute of  frauds;  but  this  point  was  abandoned  on  the  argument.  The 
defendant  is  also  charged  with  threatening  to  sell  the  pledged  stock 
to  the  great  damage  of  the  plaintiff. 

The  prayer  of  the  ♦bill  is  that  the  pledges  may  be  declared  void; 
that  the  defendant  may  account  in  regard  to  the  partnership  deal- 
ings; that  the  court  may  manage  the  future  partnership  business,  or 
dissolve  it ;  and  that  the  defendant  may  pay  to  the  plaintiff  whatever 
may  be  due  upon  a  settlement  of  the  account ;  and  for  an  injunction 
against  selling  said  lease  or  said  5,333  shares  of  stock,  or  any  part 
thereof,  and  for  further  relief.  It  also  alleged  that  the  defendant 
stated  an  untrue  account  with  Mr.  Wetmore  on  May  31,  1877,  and 
prays  that  it  be  set  aside.  The  claim  that  there  was  a  stated  ac- 
count was  withdrawn  at  the  trial. 

The  defendant  filed  his  pleas,  and  an  answer  to  so  much  of  the  bill 
as  was  not  covered  by  the  pleas. 

The  first  plea  sets  up,  as  a  bar  to  all  the  portions  of  the  bill  which 
seek  to  make  the  defendant  liable  for  the  payment  of  money,  the  lim- 
itation  of  two  years,  which  is  imposed  by  section  5057  of  the  Revised 
Statutes  upon  the  institution  of  suits  by  assignees  in  bankruptcy. 
The  second  plea  denies  any  copartnership  between  the  defendant  and 
Mr.  Wetmore.  The  third  and  fourth  pleas  deny  the  allegations  that 
Exhibits  E  and  F  were  without  consideration,  or  that  the  advances 
which  they  purport  to  secure  were  advances  on  account  of  undistrib- 
uted profits.  The  fifth  plea  denies  the  allegations  in  regard  to  a  false 
account  of  the  business  of  the  mine  on  May  31, 1877.  The  sixth  plea 
denies  that  a  memorandum  given  by  Mr.  Tilden  on  March  24,  1864, 
when  the  assignment  of  the  lease  was  executed,  was  a  declaration  of 
trust. 

The  answer  denies  the  other  allegations  of  the  bill,  and  sets  np  at 
length  the  financial  relations  between  Mr.  Tilden,  Mr.  Wetmore,  and 
the  corporation,  which  have  been  succinctly  stated  in  the  finding  of 
facts  herein.  The  answer  further  alleges  that  annual  correct  ac- 
countings were  had,  which  were  assented  to  and  agreed  to  by  Mr. 
Wetmore,  to  and  including  May  31,  1877,  and  that  all  interest  re- 
ceived by  Mr.  Tilden  was  included  in  these  annual  accountings,  with- 
out objection,  and  states  the  displacement  of  Mr.  Wetmore  immedi- 
ately after  the  discovery  of  bis  issue  of  irregular  paper.  It  relies  upon 
the  position  that  Mr.  Wetmoi-e  was  and  is  indebted  both  to  Mr.  Tilden 
and  to  the  New  York  Iron  Mine  in  large  sums,  and  that,  as  security 
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for  the  payment  of  hia  epeoified  indebtedness  to  the  former,  and  his 
specified  and  determined  and  also  andetermined  indebtedness  to  the 
latter,  Mr.  Tilden  is  the  pledgee  and  bolder  of  4,000  shares  of  said 
stook,  and  that  the  company  ie  the  pledgee  of  5,333  shares,  of  which 
1,000  shares  are  subject  to  the  lien  of  Peter  White  thereon,  who  is 
the  holder  of  the  certificates  of  said  stock,  and  4,000  shares  are  sub- 
ject to  the  lien  of  said  Tilden  thereon,  and  that  all  said  5,333  shares 
are  subject  by  the  statutes  of  Michigan  to  a  lien  thereon  in  favor  of 
said  corporation  for  said  Wetmore's  indebtedness  to  it.  The  answer 
also  avers  that  said  White  and  said  corporation  should  be  made  par- 
ties to  the  bill. 

The  pleas,  having  been  set  down  for  argument,  were  overruled  as 
pleas,  but  were  allowed  to  stand  as  an  answer. 

The  position  which  was  taken  in  the  answer,  that  the  relations  be- 
tween Messrs.  Tilden  and  Wetmore  were  those  of  co-stockholders  in 
a  corporation,  in  which  they  alone  had  the  beneficial  interest,  sub- 
ject to  the  liens  of  said  Peter  White  and  of  the  corporation  itself 
upon  the  stock  of  said  Wetmore,  and  that  Mr.  Tilden  was  a  pledgee 
of  4,000  shares  of  said  stock,  is  true. 

It  is  manifest  that  upon  the  bill  as  it  now  stands,  which  relies 
upon  a  continuing  partnership  between  the  two  stockholders,  no  af- 
firmative relief  can  be  granted ;  but  it  is  also  obvious  that,  upon  the 
answer  and  upon  the  facts  which  have,  b^en  stated,  the  plaintiff  is 
entitled  to  relief.  -  The  case  is  that  of  an  admitted  and  unredeemed 
pledge  of  stock,  the  cash  value  of  which  is  more  than  the  entire  prob- 
able debt;  the  amount  of  the  debt  being,  until  recently,  "subject  to 
additions  not  capable  of  being  ascertained." 

Upon  this  state  of  facts,  the  statute  of  limitations,  as  against  an 
assignee  in  bankruptcy,  is  no  bar  to  a  suit  for  the  redemption  of 
pledged  stock,  the  validity  of  the  pledge  being  conceded.  A  pledge 
of  stock  for  an  admitted  debt,  and  for  a  debt  not  then  capable  of  being 
ascertained,  the  validity  of  the  pledge  also  being  admitted,  who  holds 
simply  as  a  pledgee,  not  claiming  absolute  ownership,  and  who  has 
taken  no  steps  to  change  bis  equitable  to  an  absolute  title,  has  not 
the  adverse  interest  which  the  statute  requires  in  order  to  compel  the 
assignee  to  institute  a  suit  within  two  years  from  the  date  of  his 
appointment.     Oildersleeve  v.  Gaynor,  15  Fed.  Bep.  101. 

In  accordance  with  the  principles  laid  down  in  Battle  v.  Insurance 
Co.,  10  Blatchf.  417;  Neale  v.  Neales, 9  Wall.  1;  and  Hardinv.  Boyd, 
113  U.  S.  756,  S.  G.  6  Sup.  Ct.  Rep.  771,— the  prayer  of  the  bill  can 
be  so  amended  as  to  ask  that  in  the  event  that  the  court  should  find 
that  the  corporation  was  duly  organized,  and  that  the  property  was 
transferred  to  it,  and  that  the  pledges  or  any  of  them  were  valid, 
there  should  be  an  ascertainment  of  the  amount  due  upon  the'pledges, 
and  a  decree  for  the  redemption  of  the  pledged  stock.  A.  court  of 
equity  has  jurisdiction,  when  the  amount  due  is  unascertained,  to  ascer- 
tain the  amount,  and  decree  that  the  pledgeor  may  redeem.     Coiiyng- 
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ham's  Appeal,  57  Pa.  St.  474;  Hasbrotiek  v.  Vandervoort,  4  Sandf.  74; 
1  Story,  Eq.  Jur.  §  506. 

There  is  enough  in  the  bill  to  amend  by,  for  a  prayer  for  alterna- 
tive relief  is  always  proper.  The  allegations  in  regard  to  the  issue 
and  sale  of  certificates  of  stock  are  not  barmonioas  or  consistent  with 
the  allegations  of  the  ownership  of  said  property  as  partners,  the  bill 
already  contains  a  prayer  for  an  injunction  against  the  sale  of  any 
portion  of  the  stock;  and,  while  it  denies  the  validity  of  the  pledges. 
Exhibits  E  and  F,  the  validity  of  the  earlier  and  continuing  pledge  to 
Mr.  Tilden  for  his  own  individual  debt  is  not  in  controversy. 

This  is  a  case  for  amendment  which  eminently  appeals  to  the  fa- 
vorable discretion  of  the  court;  for  the  amendments  to  be  inserted  are 
harmonious  with  the  answer.  The  litigation  has  been  an  expensive 
one ;  the  equitable  rights  of  the  plaintiff,  an  assignee  for  the  benefit 
of  creditors,  are  strong;  the  testimony  already  taken  is  important 
for  the  ascertainment  of  the  amount  due  apon  the  pledges;  and  a 
final  determination  of  this  part  of  the  controversy  can  be  speedily 
had  if  the  plaintiff  so  desires.  It  will  be  necessary  to  make  the  New 
York  Iron  Mine  a  party. 

It  must,  however,  be  observed  that  this  amendment  will  not  bring 
all  the  relief  to  which  the  plaintiff  is  entitled,  and  which  he  desires 
to  obtain  in  this  suit.  The  New  York  Iron  Mine  has  ceased  to  do 
business  as  a  mining  company,  has  converted  a  great  part  of  its 
property  into  money,  is  not,  so  far  as  appears,  a  debtor,  and  no  rea- 
son apparently  now  exists  why  dividends  should  not  be  compelled  to 
be  declared,  fiut  it  is  not  practicable  for  the  court,  under  this  bill, 
or  by  means  of  any  allowable  amendment  of  it,  to  order  the  New  York 
Iron  Mine  to  declare  dividends.  Neither  is  it  possible  to  direct,  under 
this  bill,  the  division  of  the  money  in  the  possession  of  Mr.  Tilden  at 
the  time  of  his  death,  on  the  ground  that  be  and  the  plaintiff  were 
the  only  stockholders,  and  that  the  directors  have  only  a  nominal  ex- 
istence. The  proceeding  to  obtain  the  declaration  of  dividends,  and 
their  payment  or  application  to  the  ascertained  indebtedness,  if  such 
declaration  is  refused,  as  I  do  not  assume  will  be  the  case,  must  be 
against  the  corporation,  by  a  bill  to  which,  I  suppose,  Mr.  Tilden 's 
executors  should  also  be  made  parties.  The  circumstances  of  this 
case  are  peculiar  to  itself,  and  the  power  of  a  conrt  of  equity  to  grant 
such  relief  under  the  circumstances  was  expressly  conceded  by  the 
counsel  for  the  defendant. 
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EoHEM  «.  Mutual  Bbsbbyb  Fund  Life  Ass'h.* 
{Circuit  Oortrt,  B.  D.  Miuouri.    September  24, 1886.) 

1.  LiFB  Ifbttbakcb — Coin>iT(OK  nr  Applicatiok  ab  to  trHSK  Pouct  shall  bb 

TS  FOBCB. 

Where  the  application  for  insurance  provides  that  the  policy  shall  not  be 
in  force  until  it  is  delivered  to  the  applicant,  the  contract  of  insurance  will 
not  become  binding  upon  the  company  until  delivered. 

2.  Same. 

Where  such  a  condition  is  contained  in  as  application  by  a  husband  for  in- 
surance on  his  life  for  his  wife's  benefit,  the  fact  that  the  tondition  is  printed, 
and  the  name  of  the  wife  as  beneficiary  is  written,  will  not  prevent  such  con- 
dition from  being  binding  upon  her. 
8.  Sakk— DSLAT. 

SembU,  that  unnecessary  delay  upon  the  part  of  the  company  in  passing 
upon  the  application,  and  delivering  the  policy,  would  not  operate  to  bind  it 
as  insurer  in  case  of  the  applicant's  death  before  such  delivery;  and  that, 
where  the  application  was  received  at  i  p.  u.  one  day,  and  acted  upon  the 
next  day,  the  delay  was  not  improper. 

In  Equity. 

George  W.  Taussig,  for  plaintifiF. 

Wm.  C.  d  James  C.  Jones,  for  defendant. 

Brsweb,  J.,  {orally.)  This  is  a  bill  filed  by  the  complainant,  ask. 
ing  a  decree  compelling  the  execution  of  a  life  insurance  policy,  and, 
the  alleged  insured  having  died,  the  payment  of  the  amount  of  the 
policy  to  the  complainant. 

The  facts  are  that  on  November  7,  1885,  Samuel  Eohen  made  to 
the  general  agent  of  the  defendant  in  this  city  his  application  for 
membership  in  the  defendant  company,  and  a  policy  of  life  insur- 
ance. The  application  was  filled  out;  the  examination  had  before 
the  company's  physician  here ;  the  initiation  fee,  the  annual  dues, 
and  the  fees  of  the  physician  paid  to  such  general  agent,  and  a  re- 
ceipt taken  therefor.  The  papers,  thus  prepared,  were  forwarded  to 
the  general  office  at  New  York,  and  received  there  on  the  ninth  of 
November  at  4  o'clock  in  the  afternoon.  The  statements  in  the  ap- 
plication showed  that  the  applicant  was  a  first-class  risk,  and  the 
statements  are  admitted  to  be  true.  On  the  tenth  of  November  the 
application  was  passed  to  the  medical  director,  by  him  approved,  and 
from  him,  in  the  regular  course  of  business,  it  went  to  the  executive 
committee  of  the  defendant  company,  and  one  of  its  three  members 
wrote  upon  it  "Approved,"  signing  his  name.  Apparently  the  appli- 
cation never  passed  away  from  the  hands  of  the  executive  committee; 
and  on  the  same  day,  the  tenth  or  perhaps  the  eleventh  of  Novem- 
ber, owing  to  information  received  by  telegram  from  St.  Louis,  this 
approval  was  erased,  and  "Declined"  written  and  signed  by  the 

'Edited  by  BenJ.  F.  Bex,  Esq.,  of  the  St.  Louis  bar. 
v.28p.no.l3 — 46 
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chairman  of  the  exeontive  committee.  No  certificate  of  membership 
was  ever  prepared,  and  no  policy  was  ever  issaed.  On  the  tenth  of 
November  tbe  applicant  was  shot  in  the  city  of  St.  Loois,  and  died 
on  the  12th.  The  details  of  tbe  shooting  are  not  disclosed  by  the 
testimony,  but  it  is  admitted  that  he  was  without  fault  in  the  trans- 
action ;  so  that  it  stands  upon  an  application  in  all  its  forms  show- 
ing a  first-class  risk,  received  by  tbe  defendant,  and,  upon  the  testi- 
mony, I  must  find  accepted  by  it. 

If  that  was  all  that  there  was  in  this  case,  under  well-settled 
rules  it  would  have  to  be  held  that  the  minds  of  the  parties  bad 
come  to  a  concurrence;  that  a  contract  was  created  between  them, 
and  the  complainant  entitled  to  relief.  But  the  application  contains 
this  provision  as  to  the  time  when  the  policy  shall  become  operative 
and  in  force : 

"Tliat  under  no  circumstances  shall  the  eertiflcate  hereby  applied  for  be  in 
force  until  the  actual  payment  to,  and  the  acceptance  of,  the  first  annual  dues 
by  the  association,  and  actual  delivery  of  the  certificate  to  the  applicant,  with 
a.  receipt  for  the  payment  of  the. first  annual  dues,  signed  by  the  president, 
secretary,  or  treasurer  of  the  association,  during  the  life-time  of  the  appli- 
cant. " 

While  it  may  be  conceded  that  a  contract  was  entered  into  between 
these  parties,  it  was  a  contract  to  become  operative  upon  the  hap- 
pening of  a  certain  condition ;  and  it  is  competent,  of  course,  for 
parties  to  stipulate  as  to  when  their  contract  shall  become  operative. 
Suppose,  for  instance,  that  in  this  application  it  bad  been  proposed 
by  the  applicant  tbat  tbe  policy  should  become  in  force  on  the 
twentieth  of  November.  Such  a  policy,  though  issued  by  the  com- 
pany on  the  10th,  would  not  become  operative  until  the  time  which 
the  parties  themselves  had  named;  or  if  in  the  application  had  been 
a  proposition  that  the  policy  should  become  operative  10  days  after 
its  receipt  at  the  home  office  in  New  York,  then,  although  it  were  re- 
ceived on  the  10th,  and  accepted  on  the  10th,  the  policy  would  not 
become  operative  as  a  contract  of  insurance  until  10  days  thereafter. 
We  all  know  that  there  have  been  cases  in  which,  there  being  no 
stipulation  of  this  kind  in  the  application,  there  has  been  a  question 
as  to  whether  the  insurance  company  had  accepted  the  proposition, 
and  uncertainty  in  the  proof  as  to  whether  it  had  passed  the  final 
board  of  determination  so  as  to  constitute  an  acceptance,  and  there- 
fore binding  on  tbe  company.  Doubtless,  with  that  fact  in  view,  this 
stipulation  was  incorporated  into  this  application,  so  that  there  might 
be  no  question  as  to  whether  this  officer  or  that  officer  had  passed 
upon  the  application,  and  that  the  contract  should  not  become  opera- 
tive until  the  certificate  of  insurance  had  actually  reached  the  appli- 
cant. 

Counsel  for  complainant  has  very  ably  and  ingeniously  striven  to 
avoid  the  effect  of  this  stipulation.  Two  principal  reasons  or  sug- 
gestions were  offered : 
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First.  The  application  was  received  in  New  York  at  4  o'clock  on 
ihe  ninth  of  November.  He  insists  that  it  was  the  duty  of  the  com- 
pany to  act  immediately,  unless  there  was  a  pressure  of  other  busi- 
ness, which  is  not  shown,  and  that,  if  the  company  bad  acted  im- 
mediately on  this  application,  which  confessedly  shows  a  first-class 
risk,  the  certificate  would  have  reached  the  insured  before  his  death. 
I  think  it  can  hardly  be  maintained  that  the  company  was  guilty  of 
any  serious  delay.  The  application  was  received  on  the  afternoon 
of  the  9th,  at  4  o'clock.  At  that  time  of  day  little  was  to  be  expected 
of  the  medical  director,  or  of  the  executive  committee  of  the  com- 
pany; and  it  does  appear  that  it  passed  into  the  hands  of  the 
medical  director,  and  was  acted  upon  by  him  on  the  10th.  Even  if 
there  were  delay,  can  it  be  said  that  that  delay  changed  the  force  of 
this  stipulation?  Suppose  the  company  neglected  for  five  days  to 
act  upon  it,  when  the  party  had  proposed  that  the  policy  should  only 
be  in  force  at  the  time  of  the  receipt  by  him  of  the  certificate,  would 
the  delay  of  the  company  make  the  policy  in  force  before  that  time  ? 
I  think  not. 

The  other  suggestion  is  this :  This  stipulation  is  in  the  printed  por- 
tion of  the  application.  The  beneficiary  was  applicant's  wife,  the 
present  complainant,  whose  name  was  written  in  the  application, 
and  counsel  invoices  the  aid  of  the  familiar  rule  that  when,  in  any 
instrument,  there  are  stipulations  of  opposing  import,  the  written 
have  control  and  superiority  over  those  that  are  printed ;  and  he  in- 
sists that  as  Mrs.  Eohen,  the  complainant,  was  the  beneficiary  in 
the  policy,  that  to  her  the  policy  should  be  delivered,  and  not  to  the 
applicant;  that  she  had  the  entire  interest  in  the  policy,  and  the  right 
to  its  possession,  and  therefore  that  this  written  over-rides  and  con- 
trols the  printed  stipulation. 

I  think  counsel  is  mistaken.  The  negotiations  were  between  the 
applicant  and  the  company.  They  were  the  two  contracting  parties, 
and  they  could  make  any  stipulation  as  to  the  custody  of  the  policy 
which  was  to  be  issued.  It  would  have  been  perfectly  competent  for 
them  to  stipulate  that  it  should  be  filed  in  the  office  of  the  register 
of  deeds  in  this  city,  or  anywhere  else.  The  beneficiary,  until  the 
policy  became  in  force,  had  no  interest  in  the  contract,  and  the  policy 
was  not  in  force  until,  by  its  terms,  it  was  delivered  to  the  applicant. 
So,  while  counsel  very  ingeniously  and  forcibly  presented  this  point, 
I  am  constrained  to  hold  against  him. 

A  decree  must  be  entered  dismissing  the  bill. 
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Bur  FBAKonsoo  Sav.  Union  and  others  v.  Ivwm. 
{Oireuit  Court,  D.  California.    July  8, 1886.) 

1.  PoBuc  Lands— Act  of  Conohess  of  Sbptembee  20, 1850 — Swakp  astd  Ovbh- 

Fi/CWBs  Lands. 

The  act  of  congress  of  September  20,  1850,  minting  to  each  state  then  In 
the  Union  its  swamp  and  overflowed  lands,  effected  an  immediate  transfer 
of  interest,  which  cannot  be  defeated  nor  in  any  way  impaired  by  the  delay 
or  refnsal  of  the  secretary  of  the  interior  to  have  the  required  list  made  and 
patent  issued. 

2.  Bamb— Issue  of  Patent— Parol  Testimont. 

Wherever  the  secretary  of  the  interior  has  made  out  and  certified  a  list  of 
the  swamp  and  overflowed  lands  as  required  by  the  act  of  congress  of  Sep- 
tember 20, 1850,  which  confers  them  upon  the  state  in  which  they  are  situated, 
and  has  issued  the  patent,  his  determination  is  so  far  conclnsive  as  to  the 
character  of  the  land  that  it  cannot  be  collaterally  attacked;  bat  where  he  has 
failed  to  make  such  list,  and  to  issue  the  patent,  it  is  competent  for  the  state, 
or  parties  claiming  from  it,  to  prove  by  parol  testimony  that  the  land  is  of 
the  character  mentioned  in  the  act  of  1850. 
8.  United  States  and  ExBCtrrrTK  Depabticert — Natt  Officeb — Uhjostifia- 
BLE  Retention  of  Property. 

The  fact  that  one  is  an  officer  of  the  navy  of  the  United  States,  and  is  act- 
ing under  their  orders,  gives  no  justification  for  the  retention  of  the  premises 
against  the  claim  of  the  true  owner. 

4.  Waters  and  WATBB-C!oiiBaB8— IbIiANDb— Ldot  to  Fbitatb  Ownbbbhif. 

Private  ownership  of  the  land  of  Mare  island  did  not,  under  the  grant  of 
the  Mexican  government,  extend  to  lands  regularly  covered  each  month  by 
the  flow  of  the  tides. 

5.  United  States  and  EzBcnTrvB  Defabtuents— firATTTTB  of  Lhotatiohs. 

Legal  proceedings  to  enforce  the  claim  of  a  citizen  to  lands  in  possession 
of  the  United  States  cannot  be  taken,  and  the  statute  of  limitations  cannot 
run  against  one  to  whom  the  courts  are  thus  closed  for  the  maintenance  of 
his  claim. 

At  Law. 

S.  0.  Houghton  and  Oeo.  A.  Nourte,  for  plaintiff. 

S.  O.  HUborn,  U.  S.  Atty.,  and  A.  L.  Rhody,  for  defendant. 

Before  Field,  Justice,  and  Sawyer,  J. 

Field,  J.  This  is  an  action  to  recover  poBsession  of  a  tract  of 
land  sitnated  partly  in  the  county  of  Napa,  and  partly  in  the  county 
of  Solano,  consisting  of  7,418  acres  and  a  fraction  of  an  acre.  It  is 
alleged  to  be  swamp  and  overflowed  land,  and  that  the  title  to  it 
therefore  passed  to  the  state  by  the  act  of  congress  of  September 
28,  1850,  "to  enable  the  state  of  Arkansas  and  other  states  to  re- 
claim the  swamp  lands  within  their  limits."    9  St.  619. 

The  first  section  of  that  act  grants  to  the  state  of  Arkansas  "the 
whole  of  those  swamp  and  overflowed  lands,  made  unfit  thereby  for 
cultivation,"  which  were  unsold  at  the  date  of  its  passage.  The 
fourth  section  extends  the  provisions  of  the  act  to,  and  confers  their 
benefits  upon,  each  of  the  other  states  of  the  Union  in  which  swamp 
and  overflowed  lands  are  situated. 

The  act  is  a  grant  in  praaenti,  to  each  state  then  in  the  Union,  of 
lands  situated  within  its  limits  of  the  quality  described.     Its  Ian- 
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gaage  is  thai  they  "shall  be,  and  the  skme  are  hereby,'  giiaDted  to 
said  state,  "-^words  which  import  an  immediate  transfer  of  interest, 
and  not  one. in  the  future. 

The  provisions  of  the  second  section,  making  it  the  duty. of  the 
iieoretary  of  the  interior,  aa  soon  as  practicable  after  the  passage  of 
the  act,  to  make  out  an  aoourate  list  and  plat  of  the  lands  described, 
to  transmit  the  same  to  the  governor  of  the  state,  and,  on  his  request, 
to  cause  a  patent  to  be  issued  to  the  state,  and  declaring  that  "on 
that  patent  the  fee«simple  to  .said  lands  shall  vest  in  the  state,"  sub* 
ject  to  the  disposal  of  the  legislature  thereof,  did  not  prevent  the  im- 
mediate passing  of  the  title.  The  patept,  with  the  definite  descrip^ 
tion  by  metes  and  bounds  of  the  lands  which  it  would  furnish,  would 
serve  a  useful  purpose.  It  would  render  it  unnecessary  for  the  state, 
or  grantees  from  the  state,  to  make  any  further  proof  of  the  char- 
aeter  of  the  land  should  any  controversies  arise  respecting  it.  In 
many  ways,  doubts  might  be  created  on  the  subjeet.  The  evidence 
might  be  conflicting  as  to  whether  the  greater  part  of  a  legal  sub* 
division  fell  within  the  description  required,  as  being  "wet  and  unfit 
for  cultivation."  In  all  such  cases  the  patent  would  solve  the  doubt  i 
for  the  determination,  in  that  respect,  of  the  secretary  of  the  interior 
would  be  controlling.  The  aaeertainment  and  designation  of  the 
lands,  as  those  described,  would  be  conclusive  as  against  collateral 
attack.  But  the  title  of  the  state  to  the  lands,  they  being  swamp  and 
overflowed,  cannot  be  defeated,  nor  in  any  way  impaired,  by  the 
delay  or  refusal  <rf  the  secretary  of  the  interior  to  have  the  required 
list  made  and  patent  issued.  The  state  and  her  grantees  might  be 
embarrassed  in  the  assertion  of  their  rights,  but  no  other  consequence 
would  follow. 

Sach  is  the  purport  of  the  advice  given  to  the  secretary  of  the  in>- 
terior  by  the  attorney  general  of  the  United  States  in  his  communis 
cation  of  November  10.  1858.  "It  ia  not  necessary,"  he  said,  "thai 
the  patent  should  issue  before  the  title  vests  in  the  state  under  tJhe 
act  of  1850.  The  act  of  congress  was  itself  a  present  grant,  wanting 
nothing  but  a  definition  of  boundaries  to  make  it  perfect ;  and  to  at- 
tain that  object  the  secretary  of  the  interior  was  directed  to  make  out 
an  accurate  Hat  and  plat  of  the  lands,  and  cause  a  patent  to  be  issued 
therefor;  but,  when  a  party  is  authorized  to  demand  a  patent  toe 
land,  his  title  is  vested  as  much  as  if  he  had  the  patent  itself,  which 
is  bat  evidence  of  his  title."     9  Op.  Attys.  Qen.  254. 

Such  is  also  the  purport  of  several  decisions  of  the  supreme  court 
of  California.  In  Owttu  v.  Jackson,  9  Gal.  322,  which  was  an  ac- 
tion, like  the  present  one,  for  the  possession  of  swamp  and  overflowed 
lands  under  a  patent  of  the  state,  the  defendant  demurred  to  the  com^ 
plaint  because  it  did  not  show  that  the  land  had  been  surveyed  and 
■patented  to  the  state.  The  demurrer  was  sustained  in  the  court  bo> 
low,  but  the  supreme  court  reversed  the  decision,  holding  that  the 
;8tate  had  the  right  to  dispose  of  the  swamp  and  overflowed  lands 
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granted  to  her  by  the  act  o<  1850,  prior  to  a  patent  from  the  United 
States,  BO  as  to  convey  a  present  tiile  to  the  patentee  as  against  a 
trespasser.  "The  act  of  congress,"  said  the  court,  "describes  the 
land,  not  by  specific  boundaries,  but  by  its  qaality,  and  is  a  present 
legislative  grant  of  all  the  public  lands  within  the  state  of  the  quality 
mentioned.  The  patent  is  matter  of  evidence  and  description  by 
metes  and  bounds.  The  office  of  the  patent  is  to  make  the  descrip- 
tion of  the  lands  definite  and  oonclu8ive,*as  between  the  United  States 
and  the  state."  See,  also.  Summers  t.  Dickinson,  9  Cal.  554,  and 
Kernan  v.  Griffith,  27  Cal.  87. 

-  In  Railroad  Co.  v.  Smith,  9  Wall.  95,  the  question  was  presented 
to  the  supreme  court  of  the  United  States  whether  the  grant  by  the 
act  of  congress  of  June  10,  1852,  to  Missouri,  of  lands  to  aid  in  the 
construction  of  certain  railroads,  covered  the  swamp  and  overflowed 
lands  granted  to  her  by  the  act  of  September  28,  1850,  no  patent  for 
those  lands  having  been  issued  to  her.  After  observing  that  there 
was  a  present  grant  by  congress  of  certain  lands  to  the  states  within 
which  they  lie,  but  by  a  description  requiring  something  more  than 
a  mere  reference  to  townships,  ranges,  and  sections  to  identify  them, 
and  that  it  was  made  the  duty  of  the  secretary  of  the  interior  to 
ascertain  the  character  of  the  lands,  and  furnish  the  state  with  evi- 
dence of  it,  the  court  said : 

"The  right,  of  the  state  did  not  depend  on  his  action,  but  on  the  act  of  con- 
gress; iind,  though  the  atates  might  be  embarrassed  in  the'assertion  of  this 
right  by  tlie  delayer  faiLuve  of  tlia  secretary  to  ascertain  and  make  out  lists  of 
tliese  lands,  the  right  of  the  states  to  them  could  not  be  defeated  by  that 
delay. " 

And  the  court  further  observed  that,  as  the  secretary  had  no  satis- 
factory evidence  under  his  control  to  enable  him  to  make  out  these 
lists,  he  mnst,  if  be  attempted  it,  rely  on  witnesses  whose  personal 
knowledge  enabled  them  to  report  as  to  the  character  of  the  tracts 
claimed  to  be  swamp  and  overflowed;  that  "the  matter  to  be  shown 
is  one  of  observation  and  examination ;  and  whether  arising  before 
the  secretary,  whose  duty  it  was  primarily  to  decide  it,  or  before  the 
court,  whose  duty  it  became  because  the  secretary  had  failed  to  do 
it,  this  was  clearly  the  best  evidence  to  be  had,  and  was  sufficient 
for  the  purpose." 

In  French  v.  Fyan,  93  U.  S.  169,  this  subject  is  further  considered, 
and  the  circumstances  under  which  parol  evidence  to  show  that  lands 
claimed  as  swamp  and  overflowed  will  be  received,  are  stated  with 
greater  precision.  That  was  an  action  of  ejectment  for  swamp  and 
overflowed  lands,  and  the  only  question  raised  related  to  the  refusal 
of  the  court  below  to  receive  oral  testimony  to  impeach  the  validity 
of  a  patent  issued  by  the  United  States  to  the  state  of  Missouri  for 
the  land  in  question  under  the  act  of  1850;  the  purpose  of  the  tes- 
timony being  to  show  that  the  land  in  controversy  was  not,  in  point 
of  fact,  swamp  land  within  the  meaning  of  that  act.     The  land  had 
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been  o«vttfiB«l,  in  1854,  to  the  IfiBaoari  Pacifie  Hail  way  Gonpany  as 
part  <^  the  land  granted  to  aid  in  the  constniction  of  its  road  by  the 
act  of  June  10,  1852,  and  the  plaintiff  had  become  vested  with  the 
title  of  the  company.  To  overcome  this  title,  the  defendant  gave  in 
evidence  the  patent  to  the  state  under  the  Bwamp-iland  act,  under 
which  be  claimed  by  regular  conveyances.  The  plaintiff  then  offered 
to  prove,  by  witnesses  who  had  known  the  character  of  the  land  in 
dispute  since  1849,  that  it  was  never  wet  and  unfit  for  cultivation. 
The  court  below  refused  to  receive  the  testimony,  and  the  propriety 
of  its  ruling  was  thus  brought  before  the  supreme  court.  After  ob- 
serving that  it  had  been  more  than  once  decided  that  the  swamp-land 
act  was  a  grant  in  prasenti,  by  which  the  title  to  those  lands  passed 
at  once  to  the  state  in  which  they  lay,  except  as  to  states  admitted 
to  the  Union  after  its  passage,  and  that  the  patent,  therefore,  which 
is  the  evidence  that  the  lands  contained  in  it  had  been  identified  as 
swamp  lauds,  relates  back  and  gives  certainty  to  the  title  as  of  the 
date  of  the  grant,  the  court  said  that  by  the  second  section  of  the 
act  the  power  and  duty  devolved  upon  the  secretary  of  the  interior, 
as  the  head  of  the  department  which  administered  the  affairs  of  the 
public  14nds,  of  determining  what  lands  were  of  the  description 
granted,  and  made  his  office  the  tribunal  whose  decision  on  this  stb- 
ject  was  to  be  controlling,  and  it  was  liis  duty  to  have  aooorate  lists 
and  plats  of  the  lands  described  made  out  and  transmitted  to  the 
governor  of  the  state,  upon  whose  request  a  patent  was  to  be  issued. 
Parol  evidence  to  show  that  the  land  covered  ■  by  the  patent  to  the 
state  was  not  ewamp  and  overflowed  land  was  therefore  held  to  be 
inadmissible.  In  commenting  upon  the  case  of  Huilroad  Co.  v.  Smith, 
9  Wall.  95^,  which  was  supposed  to  justify  the  offer  of  the  parol  tea-. 
timony,  the  court  said  that  "the  admission  of  the  testimony  in  that' 
case  was  placed  expressly  on  the  ground  that  the  secretary  of  the  in- 
terior had  neglected  or  refused  to  do  his  duty ;  that  he  had  made  no 
selections  or  lists  whatever,  and  would  issue  no  patents  although  many 
years  had  elapsed  since  the  passage  of  the  act."  "There  was  no 
means,"  it  added,  "as  this  court  has  decided,  to  compel  him  to  act. 
If  the  party  claiming  under  the  state  in  that  case  could  not  be  per- 
mitted to  prove  that  the  land  which  the  state  bad  conveyed  to  him  as 
swamp  land  was  in  fact  such,  a  total  failure  of  justice  would  occur,  and 
the  entire  grant  of  the  state  might  be  defeated  by  this  neglect  or  refusal 
of  the  secretary  to  perform  his  duty." 

The  result  of  these  two  cases  in  the  supreme  court  is  this:  That 
wherever  the  secretary  of  the  interior  has  acted,  and  certified  the  lists 
required  by  the  act  of  1850,  and  issued  the  patent,  bis  determination 
is  so  far  conclusive,  as  to  the  character  of  the  land,  that  it  cannot  be 
collaterally  attacked.  But,  where  he  has  failed  to  make  such  list  and 
ieaue  the  patent,  it  is  competent  for  the  state,  or  parties  claiming 
fr3m  her,  to  prove  by  parol  testimony  that  the  land  is  of  the  charac- 
ter mentioned  in  the  act  of  1850,  which  passed  to  her. 
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i  On  the  setMith  of  April,  1874,  thei  state,  through  bar  properly  ao* 
thorized  ofiSsers,  ieaned  a  patent  of  the  tract  in  controversy  to  one 
(George  W>  Pearson,  deseribing  it  as  swamp  and  overflowed  land,  and 
giving  its  metes  and  bounds.  Through  him,  by  varioas  mesne  con- 
veyances, the  plaintiffs  traoe  their  title,  each  having  aoguired  an  un- 
divided one-third  interest  in  the  premises  as  tenant  in  common  with 
the  others.  The  state,  by  various  enactments,  had  provided  for  the 
sale  of  lands  of  this  character,  and  no  question  is  made  as  to  the 
conformity  of  the  proceedings  with  their  requirements  in  the  issue  of 
the  patent.  .  The  objection  taken  is  to  the  acquisition  of  any  title  by 
the  state  until  the  lands  had  been  listed  and  patented  to  her  by  the 
United  States.  The  patent  of  the  state  is  the  conveyance  of  what- 
ever interest  she  had  at  that  time  in  the  land;  and,  if  it  were  within 
the  description  of  swamp  and  overflowed  land,  her  interest  was  par- 
amount to  that  of  the  United  States,  anless  their  title  antedates  the 
act  of  1850.  An  attempt  was  made  at  the  trial  to  show  that  it  passed 
as  an  appurtenant  to  Mare  island  under  the  alleged  Mexican  grant 
to  Castro,  of  which  we  shall  hereafter  speak.  Laying  that  aside  for 
the  present,  the  question  is,  was  the  tract  swamp  and  overflowed  land 
within  the  act  of  1850  ?  In  the  absence  of  any  action  of  the  secre- 
tary of  the  interior  which  would  be  oonolnsive  in  the  matter  as  against 
collateral  attack,  the  testimony  of  witnesses  having  knowledge  of  the 
subject  as  to  the  character  of  the  land  was  admissible  under  the  de- 
cisions mentioned.  That  testimony  clearly  showed  that  the  land  was 
subject  to  periodical  overflow  by  the  rising  of  the  tides  in  the  bay  of 
San  Pablo,  so  as  to  make  it  unfit  to  raise  the  ordinary  crops  of  the 
country  without  protecting  it  with  levees  from  such  overflow.  The 
act  of  1850  grants  swamp  and  overflowed  lands.  Swamp  lands,  as 
distinguished  from  overflowed  lands,  may  be  considwed  such  as  re- 
quire drainage  to  fit  them  for  cultivation.  Overflowed  lands  are  those 
which  are  subject  to  such  periodical  or  frequent  overflows  as  to  re- 
qniro  levees  or  embankments  to  keep  out  the  water,  and  render  them 
suitable  for  cultivation.  It  does  not  make  any  difference  whether  the 
overflow  be  by  fresh  water,  as  by  the  rising  of  rivers  or  lakes,  or  by 
the  flow  of  the  tides.    When  drainage,  reclamation,  or  leveeing  is  nec- 

'  essary  to  enable  the  farmer  to  use  them  for  some  of  the  ordinary  pur- 
poses of  husbandry,  the  lands  aro  within  the  terms  of  the  act  of  con- 
gress, and  the  title  passed  by  it  to  the  state.  The  patent  of  the  state  is 
thus  prinui  facie  evidence  that  the  land  embraced  by  it  is  of  the  char- 
acter represented,  and  the  testimony  on  the  subject  is  without  con- 
tradiction. Indeed,  we  do  not  understand  that  the  defendant  qnea- 
tions  its  force ;  he  denies  only  its  relevancy  and  competency.     The 

-  main  defense  is  founded  on  the  theory  that  until  the  land  is  listed  to 
the  state,  and  patented  by  the  United  States,  no  title  to  the  state  passes. 
For  the  reason  expressed  this  position  is  not  tenable. 

The  other  defenses  are  that  the  defendant  holds  possession  of  the 
premises,  as  commander  of  the  navy  yard  at  Mare  island,  for  the 
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■United  States^  and  that  they  have  title  to  the  premises  in  eoDtrdveisy 
tinder  a. grant  of  the  isiand  to  Victor  Oastro  by  the  Mexican  goVenif 
ment,  and  sundry  naesne  coQTeyances  from  him;  and  that  the  aotioa 
is  barred  by  the  statute  of  limitatitttis  of  the  state.  NeiiheK  of  tbeas 
defenses  is,  in  our  judgment,  tenable. 

The  fact  that  the  defendant  is  an  officer  of  the  xurry  of  the  United 
States,  and  is  acting  under  their  orders,  gives  no  justification  to  the 
retention  of  the  premises  against  the  claim  of  the  true  owners.  The 
government  of  the  United  States  is  one  of  law,  and  their  officers  can- 
not deprive  any  citizen  of  his  property  except  as  the  law  authocizeB 
-it,  and  no  law  can  authorize  it  except  upon  just  compensation  to  the 
o\vner.  This  subject  has  been  so  fully  considered  in  the  learned  and 
exhaustive  opiniou  of  the  supreme  court  delivered  by  Mr.  Justice 
Miller  in  the  recent  case  of  U.  S.  v.  Lee,  generally  known  as  the 
"Arlington  Case,"  that  nothing  could  be  added  by  us.  106  U.  S. 
196,  and  1  Sup.  Gt.  Bep.  340.    Its  reasoning  is  conclusive. 

The  alleged  grant  to  Victor  Oastro  by  the  Mexican  govemmeiBt 
covers  only  Mare  island.  The  decree  of  confirmation  rendered  by 
the  United  States  land  commission,  May  8, 1852,  describes  the  prem- 
ises thus : 

"The  place  of  which  confirmation  is  hereby  given  is  situated  in  the  bay  of 
Siin  Francisco,  [San  Pablo,]  and  is  called  the  '■Isla  de  la  Tegua,'  or  'Mare 
Island,'  and,  being  an  island,  is  bounded  by  the  t»ater's  edge." 

An  appeal  was  taken  from  the  decree  to  the  district  court  of  the 
United  States,  but  what  action  was  tber6  had  upon  it  does  not  ap- 
pear. The  answer  alleges  that  the  title  was  confirmed  by  that  court 
on  the  second  of  March,  1857,  but  no  record  of  the  fact,  if  such  were 
the  case,  was  produced.  Assuming  that  it  was  confirmed,  the  title 
recognized  was  only  to  the  island,  "bounded  by  the  water's  edge." 
Without  these  words,  the  island  conld  not  be  extended  beyond  the 
water's  edge.  By  the  common  law — and  by  that  law  must  decrees 
written  in  the  English  language  be  interpreted — the  boundary  of  the 
island,  so  far  as  its  ownership  as  private  property  is  concerned,  is 
determined  by  ordinary  high-water  mark.  The  shore,  which  belongs 
to  the  pnbMc,  is  the  line  between  that  mark  and  low-water  mark, 
over  whioh  the  daily  tides  ebb  and  flow.  U.  8.  r.  Paebeeo,  2  Wall. 
589;  3  Kent.  Gomm.  42T.  If  we  could  pass  over  the  language  of  the 
decree,  and  apply  the  rule  of  the  civil  law,  assuming  that  it  was  ia 
force  in  Galifornia  at  the  date  of  the  grant,  the  extent  of  the  land  of 
the  island  suseeptible  of  private  ownership  would  be  less  than  under 
the  rule  of  the  common  law.  Under  neither  conld  the  private  own> 
eiship  of  the  land  of  the  island  extend  to  lands  regularly  covered  each 
month  by  the  flow  of  the  tides.  Such  ownership  was  all  that  waa 
conceded  by  the  grant  to  Gastro,  and  the  decree  affirming  the  claim 
of  his  grantees  under  it.  Large  portions  of  the  land  in  controversy 
aire  also  separated  from  the  island  by  navigable  sloughs. 

Previously  to  August  31,  1852,  the  title  which  Gastra  foasesMd 
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had  beo<Mue  vested,  by  various  mesne  conveyances,  in  William  H. 
■Aspinwall  and  George  W.  P.  Bissell,  who  on  that  day  presented  a  pe- 
tition to  the  board  of  land  commissioners  under  the  act  of  March  3, 
1851,  for  the  settlement  of  private  land  claims  in  California,  praying 
for  a  confirmation  of  their  claim  under  that  grant.  The  decree  of 
May  8,  1852,  from  which  we  have  quoted,  confirming  the  olaim,  was 
mad-a  upon  their  petition.  On  the  fourth  of  January,  1853,  they  sold 
and  conveyed  the  island  to  the  United  States;  describing  it  as  "all 
-that  tract  of  land  called  and  known  as  '  Mare  Island,'  in  the  bay  of 
San  Pablo,  as  recently  surveyed  by  the  board  of  officers  of  the  United 
States  sent  to  California  for  the  selection  of  a  site  for  a  navy-yard 
there,  including  all  the  tule  or  low  and  inareh  land  belonging  to  the 
same,  or  ivhick  has  ever  been  reputed  or  claimed  to  belong  to  the  same." 

This  description  is  more  extensive  than  the  one  given  in  the  grant 
to  Castro,  or  by  the  commissioners  in  the  decree  confirming  the  claim 
under  it.  Nothing  is  said,  in  either  grant  or  decree,  of  tule  or  low  or 
marsh  land  belonging  to  the  island,  or  which  has  been  reputed  or 
claimed  to  belong  to  it.  These  words  are  of  the  vagnest  character. 
Whatever  may  have  been  intended  by  them,  certain  it  is  that  the 
grantors,  Aspinwall  and  Bissell,  could  only  convey  what  they  acquired 
under  the  grant,  and  the  United  States  took,  and  could  only  take,  such 
interest ;  and  that,  as  we  have  seen,  was  limited  to  the  island,  bounded 
by  the  water's  edge.      , 

From  the  date  of  that  conveyance  the  United  States  have  been  in 
possession  of  the  island,  and  have  constructed  there  large  and  expen- 
sive buildings  fortlie  uses  of  the  navy,  including  a  navy-yard.  They 
have  also  occasionally  asserted  ownership  over  the  adjacent  overflowed 
lands,  but  the  acts  done  by  tbem  were  not  of  a  character  to  indicate 
any  settled  purpose  of  occupying  the  lands,  or  devoting  tbem  to  any 
public  uses.  They  have  not  constructed  any  levees  to  prevent  their 
overflow,  or  made  any  eiforts  to  reclaim  the  lands,  or  to  subject  tbem 
to  any  uses  of  the  government.  Two  shanties,  10  by  12,  erected  in 
1874  or  1875  on  the  lands  nearly  eight  miles  distant  from  the  island, 
were  soon  abandoned,  and  no  other  buildings  have  been  erected  on 
them.  It  is  plain  that  thaacts  which  the  United  States  are  said  to 
have  done  to  mark  their  control  of  the  overflowed  lands,  if  done  by 
a  private  party,  would  not  bar  the  plaintiffs  from  asserting  their  right 
of  possession.  There  was  on  their  part  no  such  possession  as  would 
set  the  statute  of  limitations  running,  and  which  in  time  might  ripen 
into  a  title  against  the  true  owners.  It  was  not  open,  exclusive,  and 
continuous,  such  as  to  give  notice  to  the  owners  of  an  intention  to 
claim  title  adversely  to  them;  and  the  testimony  indicates  that  tbe 
plaintiffs  were  ignorant  of  any  adverse  claim  on  the  part  of  the  United 
States  till  a  short  time  before  the  commencement  of  this  snit.  It  was 
not  accompanied  by  any  of  the  ordinary  acts  indicating  ownership, 
and  at  no  time  were  any.  such  acts- done  except  in  the  instance  men- 
tioned, where  tbe  two  shanties  wer6  conskactedi  bat  Boon'  afterwards 
febsodomd.         >  .    i 
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Btit,  independently  of  this  oonsideration,  we  donbt  very  much 

whether  the  United  States  ban  acqaire  title  by  adverse  possession 
against  the  r^ht  of  a  private  citizen.  The  theory  that  an  open  And 
uninterrupted  possession  of  land  by  a  party,  not  being  the  real 
owner,  may  ripen  into  title,  is  founded  upon  the  supposed  aegai- 
escence  of  the  owner  in  the  claim  of  tbe  occupant  by  his  not  entering 
upon  the  property,  or  taking  legal  proceedings  to  recover  its  posses* 
sion.  Statutes  of  limitation  do  not  run  against  the  United  States 
except  when  expressly  provided  by  congress,  and  no  action  will  lie 
against  them  by  a  private  citizen  except  by  their  consent.  Legal 
proceedings  to  enforce  the  claim  of  a  citizen  to  lands  in  possession 
of  the  United  States  could  not,  therefore,  be  taken,  and  no  statutes 
can  run  against  one  to  whom  the  courts  are  closed  for  the  main* 
tenance  of  his  claim.  Nor  could  tbe  citizen  assert  his  claim  to  such 
lands  by  entering  upon  them.  There  can  be  no  private  entry  upon 
land  for  the  assertion  of  one's  rights,  where  the  law  does  not  allow 
an  action  against  the  occupant  for  the  possession.  In  the  present 
case  the  United  States  are  not  sued.  They  cannot  be  sued.  The 
defendant  is  not  sued  in  his  official  character,  but  as  an  individual. 
He  is  alleged  to  be  in  possession.  He  admits  that  he  is,  and  justi- 
fies that  possession  by  alleging  that  he  is  an  oflBcer  of  the  United 
States,  and  acting  under  their  authority.  He  can  only  make  good 
this  defense  by  showing  that  the  United  States  were  lawfully  au- 
thorized fro  put  him  in  possession  of  the  land,  and  such  authority 
they  only  possessed  if  they  held  the  title,  or  had  the  assent  of  the 
oVner,  neither  of  which  is  shown  in  the  present  case. 

We  do  not  give  any  weight  to  the  fact  that  in  1853,  by  order 
of  the  president  of  the  United  States,  Mare  island  was  reserved, 
with  all  its  alleged  appendages  of  tule  or  marsh  lands  ordinarily  re- 
puted to  belong  to  such  island;  for,  if  such  reservation  was  intended 
to  include  all  the  swamp  and  overflowed  lands  in  controversy,  it  was 
to  that  extent  inoperative, — the  title,  as  we  have  already  seen,  hav- 
ing passed  to  the  state  by  the  act  of  September  28,  1850. 

It  follows  from'  what  we  have  said  that  findings  mnst  be  had  upon 
all  the  issues  in  favor  of  the  plaintiffs,  and  judgment  entered  thereon 
in  their  favor  for  the  possession  of  the  premises  in  eontroTersy. 


Union  Edge-Setteb  Co.  r.  Bjiith.* 

(Circuit  Court,  D.  Maatachuiett*.    August  10, 1886.) 

Patents  yoR  LrrBjrrioNs — CoNSTRtrcTioN  op  CtAiMS. 

The  first  Claim  of  the  Charles  H.  Helms  patent.  No.  178,884,  of  Pebmaiy  9, 
1876,  for  improvements  in  sole-edge  burnishing-machines,  viz.,  "in  combin*- 

'Edited  by  Charles  C.  LintMoum,  Esq.,  of  tbe  Chicago  bar. 
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i '  tlon  wltjk  the  biirniihing  tool,  und  the  rest  for  tke  face  of  the  eole,  the  finger 
reat,  D,  subitantially  as  described,"  construed,  and  held,  that  the  words  "the 
rest  for  the  face  of  the  sole"  refer  to  the  flange  or  guard  which  projects  from 
the  tool,  and  not  to  the  upper  surface  of  the  finger  lest  below  the  tooL 

In  Equity. 

J.  E.  MaynacUer,  for  complainant. 

T.  W.  Porter,  for  defendant. 

'  CoiiT,  J.  This  bill  in  equity  for  injunction  and  account  is  brought 
on  the  Charles  H.  Helms  patent,  No.  173,284,  dated  February  H, 
1876,  for  improvements  in  sole-edge  burnishing-machines.  The  ma- 
chine is  a  simple  one,  consisting  of  a  finger  rest  and  a  reciprocating 
burnishing  tool,  which  has  a  lip  or  guard  projecting  from  its  rear 
edge.  The  workman  holds  the  shoe  in  his  hands,  and  presses  the 
edge  up  against  the  tool,  which  reciprocates  with  great  rapidity. 
The  finger  rest  enables  the  workman  to  hold  the  shoe  when  burnish- 
ing around  the  toe.  Whether  the  finger  rest  has  another  function — 
that  is,  whether,  by  the  terms  of  the  patent,  the  sole  was  intended  to 
be  pressed  against  its  upper  surface — ^is  the  important  question  in 
this  case.  If  the  plaintiff's  construction  of  the  patent  can  be  main- 
tained, I  am  satisfied  it  is  entitled  to  a  decree,  because  infringement 
by  defendant's  machine  is  apparent,  and  because  the  combination 
covered  by  the  first  claim,  when  so  construed,  is  new,  useful,  and 
not  found  in  prior  machines.  This  seems  so  clear  that  I  deem  the 
further  discussion  of  the  question  of  anticipation  or  infringement 
unnecessary.  On  the  other  hand,  if  the  defendant's  construction  of 
the  patent  be  correct,  it  is  manifest  that  the  charge  of  infringement 
cannot  be  maintained,  because  defendant's  machine  lacks  one  of  the 
material  elements  of'  the  combination  embraced  in  the  first  claim  of 
the  patent  which  is  alone  in  controversy  in  this  case.  Under  these 
circumstances,  it  becomes  necessary  to  examine  with  care  the  speci- 
fication and  drawings  of  the  patent,  to  ascertain,  if  possible,  the  true 
construction  of  the  first  claim. 

The  controversy  between  the  parties  is  this :  Does  the  expression 
"the  rest  fox  the  face  of  the  sole,"  which  is  made  an  element 
of  the  first  claim,  refer  to  the  lower  fiange  or  guard  which  projects 
from  the  bed  of  the  tool,  or  does  it  refer  to  the  upper  surface  of  the 
finger  rest  below  the  tool?    The  specification  says: 

"My  machine  is  extremely  simple,  and  conaiats  of  a  bead  or  standard  car- 
rying a  tool-holder  holding  a  tool  for  setting  or  burnishing  the  edges  of  the 
soles  of  boots  and  shoes,  and  a  finger  reat  to  aid  the  workman  in  holding  the 
edge  up  to  the  tool,  and  the  face  of  the  sole  against  the  rest,  which  is  just 
below  the  burnishing  part  of  the  tool.  The  drawings  represent  the  l)est  part 
of  my  machine;  A  being  the  head,  B  the  tool-holder,  C  the  tool,  and  D  the 
finger  rest.  *  *  •  The  operation  i3.aa  follows:  *  ♦  *  The  workman 
p<t9se»  fpresaes]  the  edge  up  against  tiie  tool,  and  the  face  of  the  sole  against 
the  aurface  whieh  projects  below  the  tool,  «nd  gradually  moves  the  shoe  ao 
as  to  bring  all  parts  of  the  edge  to  its  action,  steiidying  the  shoe  by  the  aid  of 
the  finger  rest,  D,  especially  wtea  bumiahing  the  corners  of  the  toes.    •    •    • 
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.  '  "The  oombimtion  of  the  finger  rest,  D,  with  the  burnishing  to«A,  and  the 
irest  for  the  face  of  the  sole,  is  the  main  feature  of  my  invention.  All  the 
other  points  of  novelty  in  my  machine  also  relate  to  new  combinations  of 
old  elements.  What  I  claim  as  my  invention  is,  (1)  in  combination  with  the 
burnishing  tool  and  the  rest  for  the  face  of  the  sole,  the  finger  rest,  D,  8ut>- 
stantially  as  described." 

It  will  be  observed  that  the  specification  first  describes  "the  rest 
for  the  face  of  the  sole"  as  "the  rest  which  is  just  below  the  barnish- 
ing  part  of  the  tool,"  and,  again,  as  "the  surface  which  projects  be- 
low the  tool."  The  first  expression  seems  quite  clearly  to  refer  to  the 
flange  or  guard  which  projects  from  the  tool,  and  against  which  the 
sole  rests.  The  second  expression  is  ambiguous,  and  might  well  refer 
to  the  upper  surface  of  the  finger  rest.  When,  however,  we  read  the 
language  of  the  patent  in  connection  with  the  drawings,  the  meaning 
becomes  plain.  The  drawings,  I  think,  fairly  show  that  the  sole 
oould  not  rest  on  the  finger  rest  in  the  operation  of  burnishing.  This 
seems  to  conclude  the  question.  Again,  it  will  be  observed  that  the 
burnishing  tool  is  throaghout  eoupled  with  the  rest  for  the  face  of  the 
sole.     The  language  is : 

"The  combination  of  the  finger  rest,  D,  with  the  burnishing  tool  and  the 
rest  for  the  face  of  the  sole,  is  the  main  feature  of  my  invention." 

"In  combination  with  the  burnishing  tool  and  rest  for  the  face  of  the  sole, 
the  finger  rest,  D,  substantially  as  described." 

Much  weight  is  given  by  the  defendant  to  the  proceedings  in  con- 
nection with  Helms'  application  for  a  patent  as  bearing  upon  the  cor- 
rectness of  the  construction  that  Helms  referred  to  the  finger  rest  as 
the  rest  for  the  face  of  the  sole.    In  his  original  specification  he  said : 

"The  finger  rest,  D,  is  the  main  feature  of  my  invention;  all  the  other 
points  of  novelty  in  my  machine  relating  to  new  combinations  of  old  ele- 
ments. What  I  claim  as  my  invention  is — Pirnt,  in  a  burnishing-mnchine, 
the  finger  rest,  D,  constructed  and  operating  substantially  as  described." 

The  examiner  holding  that  this  claim  was  anticipated  by  the  Tay- 
man  patent  of  March  11,  1873,  which  shows  a  finger  rest,  thereupon 
the  first  claim  was  amended  so  as  to  read  as  follows  r  "First,  in 
combination  with  the  burnishing  tool  and  rest  for  the  face  of  the  sole, 
the  finger-rest,  D,  substantially  as  described."  The  examiner  replied 
under  date  of  January  11,  1876,  as  follows  : 

"Attention  is  called  to  the  fact  that  the  finger  rest  in  the  above-cited  case 
is  stated  to  be  the  main  feature  of  the  alleged  invention.  A  rest  for  the  same 
purpose  is  shown  in  Tayman's  patent,  and  the  other  elements  claimed  in  com- 
bination have  I>een  shown  by  the  references  to  be  old  separately;  and  if  the 
finger  resi  performs  any  new  function,  in  this  instance,  in  combination  with 
the  tool  and  holder  here  used,  it  should  be  clearly  stated.  It  is  not  under- 
stood what  is  meant  by  the  words  in  the  fii'st  claim  now  presented,  viz.,  •  the 
rest  for  the  face  of  the  sole.'  Additional  amendment  is  therefore  necessary 
before  the  case  can  be  further  considered." 

In  reply  to  this,  the  specification  was  amended  in  the  following 
particulars,  and  the  patent  granted :  . 
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"(1)  By  Inserting  immediatelv  after  the  words  'to  aid  the  workman  Jo 

lidding  the  edge  up  to  the  tool,'  the  words  'and  the  face  of  the  sole  against 
the  rest,  which  is  just  below  the  burnishing  part  of  the  tool.' 

"(2)  By  inserting  immediataly  after  the  words  '  the  workman  presses  the 
edge  up  Hgainst  the  tool,'  the  words'  ■  and  the  face  of  the  sole  against  the  sur- 
face wtiicii  projects  below  the  tool.' 

"(3)  By  erasing  the  paragraph  immediately  before  the  words  'What  I 
claim  as  my  invention  is,'  and  substituting  therefor  the  following:  '  The 
combination  of  the  finger  rest,  D,  with  the  burnishing  tool  and  the  rest  for 
the  face  of  the  sole,  is  the  main  feature  of  my  invention.  All  the  other  points 
of  novelty  in  my  machine  tilso  relate  to  new  combinations  of  old  elements.'" 

Undoubtedly,  Helms  at  first  considered  the  finger  rest  as  the  main 
feature  of  bis  invention  until  be  was  referred  to  the  Taymau  patent. 
He  then  adds  a  new  element  to  the  first  claim,  which  is  "the  rest  for 
the  face  of  the  sole."  The  examiner  then  calls  his  attention  to  the 
fact  that  he  has  made  the  finger  rest  the  main  feature  of  his  inven- 
tion, and,  further,  that,  if  the  finger  rest  performs  any  new  function 
in  combination  with  the  tool  and  bolder,  it  should  be  clearly  stated, 
and  that  it  is  not  understood  what  is  meant  by  "the  rest  for  the  face 
of  the  sole."  Helms  replies  by  making  the  whole  combination  of  the 
first  claim,  including  the  rest  for  the  face  of  the  sole,  the  main  feat- 
ure of  his  invention,  and  by  explaiuing  what  he  meant  by  the  words 
"rest  for  the  face  of  the  sole,"  which  he  had  just  incorporated  into 
the  first  claim  by  amendment,  but  had  not  referred  to  in  his  specifi- 
cation. He  nowhere  states  that  this  refers  to  a  new  function  of  the 
finger  rest,  nor  does  he  claim  any  new  function  for  the  finger  rest. 

At  the  argument  I  was  by  no  means  free  from  doubt  as  to  the 
meaning  of  the  patent.  The  position  taken  by  the  defendant  at  that 
time  struck  me  with  much  force,  but  upon  careful  consideration  of 
the  specification  in  connection  with  the  drawings  I  am  satisfied  that 
tbe  defendant's  view  cannot  be  maintained.  Undoubtedly,  upon  the 
evidence.  Helms  started  with  the  idea  of  making  the  upper  surface 
of  the  finger  rest  a  rest  for  the  face  of  the  sole.  The  plaintiff  con- 
tends that  this  feature  was  abandoned  some  months  before  the  patent 
was  granted.  In  view  of  the  drawings  and  specification  the  plain- 
tiff's evidence  on  this  point  must  be  believed.  Whether  or  not  tbe 
sole  edge  of  a  shoe  can  be  burnished  with  tbe  sole  resting  against  the 
face  of  the  finger  rest,  and  were  in  fact  so  barnisbed  in  the  first  ma- 
chines made  by  Helms,  becomes  immaterial  in  view  of  the  fact  tbat 
tbe  court  has  found  that  in  the  machine  as  patented  the  sole  does 
not  rest  against  the  finger  rest  in  the  operation  of  bornishing.  I  am 
aware  that  the  defendant  seeks  to  prove  that  the  sole  rests  against 
the  finger  rest  in  the  Helms  machine  as  organized  in  the  patent;  but, 
in  my  opinion,  neither  the  drawings  nor  the  evidence  support  hia 
theory. 

Decree  for  complainant. 
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Thb  Abbib  C.  Stubbs.* 

(DilMet  Court,  B,  XaMochutOt*.    July  9, 1886.) 

Ships  and  Shipping — Liability  of  Vessel  Owners — Limitations  Imposed— 
Rev.  8t.  §  4288— Qbnekal  Avekaqb— Salt agk— Freight  and  Wagks  Bub- 
8BquE:NT  TO  Collision. 

Vessel  owners,  entitled  to  the  protection  of  the  act  limiting  the  liability  of 
▼essel  owners,  (Rev.  St.  §  4283,)  should,  in  causes  of  collision,  on  petition,  be 
credited  with  the  espenses  of  salvage,  and  with  the  vessel's  proportion  of  the 
general  avernge  charges,  accruing  subsequent  to  the  collision,  but  not  to  any 
apportionment  of  freight  or  wages  for  a  like  period.  "Freight  then  pend- 
ing" means  freisfht  earned  at  the  end  of  the  voyage. 

In  Admiralty. 

Petition  by  the  owners  of  a  vessel  condemned  and  sold  for  the  pay- 
ment  of  damages,  in  a  cause  of  collision,  for  leave  to  avail  them- 
selves of  the  benefits  of  the  act  limiting  the  liability  of  vessel  own- 
ers, (Rev.  St.  §  4283,)  and  praying  that  freight  earned,  wages  dae, 
salvage,  and  general  average,  subsequent  to  the  collision,  be  deducted 
from  the  proceeds. 

R.  Stone,  for  the  Perkiomen. 

W.  W.  Dodge,  for  the  Abbie  C.  Stubbs. 

Nelson,  J.  On  the  former  hearing  of  this  case  both  these  vessels 
were  pronounced  at  fault  for  a  collision  between  them  on  the  night 
of  July  15,  1885,  off  Monomoy  beach,  in  which  the  Perkiomen 
was  sunk,  and  the  Abbie  C.  Stubbs  was  so  severely  injured  that  she 
was  run  ashore  on  Monomoy  beach,  to  keep  her  from  sinking.  The 
Perkiomen  earned  no  freight,  and  has  since  been  blown  up  by  the 
government  as  an  obstruction  to  navigation.  The  Abbie  €.  Stubbs 
was  got  off  the  beach,  after  throwing  overboard  a  part  of  her  cargo, 
and  was  towed  to  New  Bedford,  her  port  of  destination,  where  she 
delivered  what  was  left  of  her  cargo,  and  earned  freight  amounting 
to  $258.55.  She  was  arrested  in  this  suit,  and  has  been  sold  by  the 
marshal,  producing  $7,760.53  net.  Her  owners  claim  the  benefit  of 
the  act  limiting  the  liability  of  ship-owners  for  loss  by  collision. 
There  being  no  pretense  that  the  collision  occurred  with  their  privity 
or  knowledge,  the  court  has  na  power  to  decree  for  a  greater  amount 
than  her  value  after  the  collision,  and  "her  freight  then  pending." 
Bev.  St.  §  4283.  But  as  one-half  of  the  loss  by  the  destruction  of 
the  Perkiomen,  after  deducting  one-half  of  the  damage  to  the  Abbie 
G.  Stubbs,  exceeds  $50,000,  the  decree  mast  necessarily  exhaust  the 
whole  fund  in  the  registry  of  the  court,  unless  certain  deductions 
asked  for  by  the  owners  are  allowed. 

They  ask,  first,  to  have  the  freight  apportioned,  and  to  be  held  re- 
sponsible only  for  so  muob  as  accrued  up  to  the  time  of  the  loss.     It 
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has  oeen  recently  decided  by  the  supreme  oonrt  in  the  case  of  Place 
V.  Normch  ds  N.  Y.  Tramp;  Co.,  6  Sup.  Ct.  Rep.  1150,  that  there 
can  be  no  apportionment  of  the  freight  where  the  voyage  has  been 
broken  up  by  the  collision,  and  no  freight  earned.  The  court  held 
that,  for  the  purpose  of  measuring  the  amount  of  the  Bhip-onmer's 
liability,  under  section  4283,  it  is  at  the  termination  of  the  voyage 
that  the  vessel  is  to  be  appraised,  whether  the  voyage  is  stopped  by 
the  disaster  of  the  collision,  or  is  continued  after  the  collision,  and 
ends  at  the  port  of  destination;  and  to  this  is  to  be  added  the  freight, 
if  any,  earned  on  the  voyage ;  but  that  no  unearned  freight  is  to  be 
added  in  any  event. 

When  a  ship-owner  sends  bis  ship  to  sea,  so  far  as  his  liability  for 
collisions  and  ot)ier  losses  happening  through  the  fault  of  those  in 
charge  of  her,  and  without  his  privity  or  knowledge,  is  concerned,  he 
puts  at  risk  only  his  ship,  the  expense  of  navigating  her,  and  the 
freight  she  may  earn  on  the  voyage.  His  responsibility  is  limited  to 
the  capital  embarked  in  the  adventure,  and  the  profit  he  may  gain 
from  it  in  the  form  of  freight,  or  its  equivalent.  If  the  ship  is  sunk 
or  destroyed,  and  no  freight  earned,  his  whole  responsibility  is  at  an 
end.  If  either  or  both  are  saved,  in  whole  or  in  part,  to  that  extent 
his  liability  remains.  The  words  "her  freight  then  pending, "  as  used 
in  section  4283,  must  at  least  include  freight  earned  at  the  end  of  the 
voyage,  for  cargo  on  board  at  the  time  of  the  collision,  which  is'  this 
case.  .  Any  deduction  from  the  freight  in  the  nature  of  an  apportion- 
ment is  therefore  disallowed.  So,  also,  are  the  wages  of  the  master 
and  seamen  after  the  collision,  and  the  expense  of  a  tug  in  towing 
the  vessel  from  Monomoy  beach  to  New  Bedford.  These  were  not, 
in  any  sense,  salvage  services,  but  were  the  ordinary  expenses  of  the 
voyage,  incurred  in  earning  the  freight. 

The  owners  also  claim  deduction  for  sums  paid  salvors  for  services 
rendered  in  getting  the  vessel  oS  the  beach,  and  also  a  contribution 
in  general  average  for  the  cargo  jettisoned.  Both  these  claims  should 
be  allowed.  Both  were  extraordinary  expenses,  incurred  for  the  pres- 
ervation of  the  vessel  and  freight,  as  well  as  of  the  cargo,  and  for  the 
common  benefit,  after  the  libelants'  lien  had  attached.  They  stand 
on  the  same  footing  as  repairs  made  after  the  collision,  which  the 
court  decided  in  Place  v.-  Norwich  d  N,  Y.  Transp.  Co.,  uhi  supra, 
ought  not  to  be  included  in  the  appraisement  of  the  vessel  for  the 
purpose  of  determining  the  amount  of  the  ship-owner's  liability.  The 
salvage  expenses  are  to  be  apportioned  upon  the  vessel,  freight,  and 
cargo  in  proportion  to  their  respective  values,  and  the  shares  belong- 
ing to  the  vessel  and  freight  are  to  be  deducted  from  the  proceeds  in 
the  registry.  The  general  average  contribution  apportioned  apon  the 
vessel  and  freight  for  cargo  jettisoned  is  to  be  deducted  in  full. 

A  decree  is  to  be  entered  for  the  libelants,  made  up  in  accordance 
with  this  opinion,  without  costs.    Ordered  accordingly. 
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^UTWiiiiiio,  Ez'x,  9.  ZvBXBBnEB  and  others. 
{Cireua  Court,  8.  D.  Neu  York.    October  6, 1886.) 

Bkmoval  ov  Casb  to  Fkdebal  Coubt — Bond— Aor  of  1875. 

The  proviaioni  of  the  set  of  1876,  relatlTe  to  the  bond  to  be  given  upon  the 
removal  of  a  cause  into  a  federal  court,  apply  only  to  cases  removed  under 
that  act. 

Motion  to  Bemand. 

Hall  db  Blandy,  for  plaintiff. 

De  Witt  C.  Brown,  for  defendant. 

Wheeler,  J.  This  cause  was  removed  from  th§  state  court  on  an 
affidavit  of  local  prejudice,  pursuant  to  section  639,  Bev.  St.  U.  8., 
on  behalf  of  the  defendants.  It  has  now  been  heard  on  a  motion  to 
remand  because  the  hond  does  not  conform  to  the  act  of  1875;  be- 
cause the  amount  in  dispute  does  not  exceed  $500;  because  the  affi- 
davit  does  not  show  that  both  defendants  had  reason  to  and  did  be- 
lieve there  was  local  prejudice;  and  because  the  affidavit  was  not 
sufficiently  verified. 

The  bond  does  conform  to  the  provisions  of  section  689,  under 
which  the  cause  was  removed.  The  provisions  of  the  act  of  1875, 
relative  to  the  bond,  only  apply  to  cases  removed  under  that  act. 
The  bond  is  therefore  such  as  is  required  by  tfae  law  under  which  the 
cause  was  removed,  and  is  sufficient. 

The  amount  sought  to  be  recovered,  and  for  which  judgment  is  de- 
manded, is  $638.58.  The  defendants  admitted,  for  the  purposes  of 
the  trial  had  in  the  state  court,  that  there  was  $200  of  the  amount 
claimed  due  the  plaintiff.  That,  however,  did  not  affect  the  amount 
for  which  judgment  was  claimed,  and  which  was  to  be  adjudicated 
upon  in  the  action. 

The  petition  for  removal,  which  is  sworn  to,  reads:  "And your  pe- 
titioners further  allege  and  state  that  they  have  reason  to  believe,  and 
do  believe,  that  from  prejudice  and  local  influence  they  will  not  be 
able  to  obtain  justice  in  such  state  court."  This  shows  belief,  and 
grounds  of  belief,  on  the  part  of  both,  and  obviates  the  objection 
made. 

This  petition  is  shown  to  be  sworn  to  before  an  officer — a  notary 
public — authorized  to  administer  oaths.  This  constitutes  it  an  affi- 
davit, and  that  is  all  which  is  required  by  section  639.  Motion  de- 
nied. 

v.28Kjio.U-Hl6 
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New  Tobe  JIxhaust  Ventilatob  Co.  v.  Aubbioan  iNSircOTa  or  XHi 
City  of  New  Yobk  and  another.' 

(Oiretiii  Court,  8.  D.  New  Turk.    Beptember  1, 1886.) 

1.  AwARtw— Rights  of  Parties  to. 

Where  one  of  two  parties  who  had  snbmitted  machines  to  the  American 
Institute  for  an  award  of  a  medal  for  superiority,  filed  a  bill  to  restrain  the 
Institute  from  granting,  and  the  other  party  from  receiving,  said  medal,  Tuld, 
that  prior  to  the  time  when  the  parties  submitted  themselves  for  the  award 
there  was  no  existing  right  of  property  or  right  of  action  in  complainant  ad- 
verse to  either  of  the  defendants. 

2.  Same— Equity  Jurisdiction. 

A  party  who  has  submitted  his  machine  for  an  award  has  no  right  to  invoke 
the  aid  of  a  court  of  equity  to  compel  the  making  of  an  award  of  superiority 
in  his  favor,  noBto  restrain  the  maiciug  or  carrying  out  of  an  award  in  favor 
of  his  competitor. 

In  Equity. 

James  A.  Whitney,  for  plaintiff. 

Charles  B.  Alexander  and  Allan  McCtUlok,  for  the  American  In- 
stitute. 

J,  Alfred  Davenport  and  Edward  C.  Perkins,  for  Ihe  Simonds  Man- 
ufacturing  Company. 

Blatohpobd,  J.  The  plaintiff  is  a  New  Jersey  corporation,  and 
each  of  the  defendants  is  a  New  York  corporation.  The  allegations 
of  the  bill  are,  in  substance,  these :  The  plaintiff  is  engaged  in  mak- 
ing and  selling  ventilator  wheels  known  as  the  "Blackman  W^eel." 
The  American  Institute,  in  1884,  publicly  offered  "a  medal  of  supe- 
riority and  a  medal  of  excellence  for  such  ventilating  apparatus  as 
should,  under  certain  tests  and  conditions,  be  proven,  on  trial,  to 
produce  the  best  results,  and  excel  in  certain  respects."  Thereupon 
the  plaintiff  entered  into  a  contract  with  the  American  Institute  that 
a  competitive  test  should  take  place  between  the  "Blackman  Wheel," 
as  made  by  the  plaintiff,  and  another  ventilating  fan,  known  as  the 
"Wing  Disk  Fan,"  as  made  by  the  Simonds  Mannfacturing  Company; 
that  in  December,  1884,  the  American  Institute  sent  to  the  plaintiff 
a  statement  of  the  conditions  on  which  the  competitive  test  should 
take  place,  the  same,  as  signed  by  the  president  of  the  plaintiff,  be- 
ing as  follows : 

"I  hereby  agree  to  the  following  as  the  conditions  for  the  competitive  test 
of  exhaust  fans  to  be  made  by  direction  of  the  American  Institute:  Fans  4 
ft.  in  diameter  to  be  used.  One  test  to  be  made  with  30  ft.  of  suction  pipe,  of 
same  diameter  as  fan.  With  Blackman  fan,  the  30  ft.  to  be  in  addition  to 
the  enlarged  chamber.  One  test  with  30  ft.  of  dischaige  pipe,  without  any 
suction  pipe,  and  without  enlarged  chamber  on  Blackman.  These  tests  to 
be  repeated  with  cloth  stretched  across  the  pipe.  The  power  required  to  op- 
erate the  fans  is  to  be  measured  by  a  dynamometer;  the  quantity  of  air 

>  Edited  by  Charles  C.  Lintbicum,  Esq.,  of  the  Chicago  bar. 
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moved,  by  an  anemometer;  and  the  pressure  or  vacnum  prodaced,  by  a  water* 
gaage.  The  dynamometer  and  other  instrumentB,.and  the  power,  to  be  aup- 
plied  by  the  American  Institute.  The  cost  of  pipe  and  incidental  expenses 
to  be  shared  equally  by  the  competitors.  The  tests  to  bf  made  by  and  under 
the  direction  of  tbe  judges  appointed  by  the  American  Institute.  The  com- 
petitoi-s  to  have  the  right  to  be  present  to  witness  any  or  all  of  the  tests. 
The  competitors  to  be  furnished  with  a  copy  of  the  record  of  the  tests." 

— That  the  plaintiff  aocepted  Bald  conditions  subject  to  a  proposition 
made  in  writing  to  the  American  Institute,  that  a  certain  modifica- 
tion be  made  in  said  conditions,  said  writing  being  as  follows,  as 
signed  by  the  president  of  the  plaintiff : 

"To  the  Judges — Gentlemen:  We  freely  accept  your  conditions  of  test, 
with  the  exception  to  your  ruling  that  the  Blackman  wheel  shall  draw  through 
30  ft.  of  pipe  in  addition  to  the  enlarged  chamber.  This  enlarged  chamber 
is  about  fifteen  (15)  per  cent,  of  the  entire  length  (5iO  ft.)  of  pipe  our  compet- 
ingfan  isrequired  todrawthrongh.  If  the  Wing  fan  is  asked  to  draw  through 
30  ft.  of  pipe,  why  should  the  Btackman  wheel  be  required  to  draw  through 
about  fifteen  per  cent,  greater  length  of  pipe?  We  think,  to  place  the  Wing 
fan  and  the  Blitckman  wheel  upon  the  same  level  in  this  test,  both  should 
draw  through  the  same  length  of  pipe  measured  from  the  wheel.  We  desire 
no  advantage  whatever,  and  do  not  feel  that  we  can  consent  to  give  this  ad- 
vantage without  expressing  our  objections. 

"As  we  understand  the  conditions  of  this  test  in  general  terms,  it  is  that 
each  party  can  erect  their  wheel  or  fan  so  far  as  to  get  the  best  result  through 
30  ft.  of  pipe.  If  we  are  correct,  we  claim  that  each  party  should  draw  and 
force  through  30  ft.  of  pipe, — no  more  or  less.  With  this  explanation  of  the 
disadvantage  we  are  under  if  required  to  lengthen  the  pipe,  we  accept  the 
conditions,  rather  than  delay  the  test," 

That  said  modification  was  aocepted  by  the  American  Institute; 
that  the  Simonds  Manufacturing  Company  subscribed  duplicates  of 
the  writings,  and  became  a  party  to  the  contract;  that  the  conditions 
in  the  writings  were  those  on  which  the  plaintiff  was  induced  to  sub- 
mit the  Blackman  wheel  in  competition  for  the  prize  with  the  Wing 
disk  fan ;  that  the  test  was  conducted  under  the  direction  of  the  agents 
of  the  American  Institute;  that  from  the  trials  of  the  two  apparatuses 
it  appeared,  as  concerned  all  matters  in  issue  nnder  said  conditions, 
and  to  be  determined  in  said  test,  under  said  contract,  that  the  trials 
resulted  in  favor  of  the  Blackman  wheel,  and  demonstrated  its  supe- 
rior utility  and  merit  as  compared  with  the  Wing  disk  fan,  all  of  which 
facts  were  admitted  by  and  known  to  each  of  the  defendants ;  that 
the  plaintiff,  nnder  said  contract,  became  entitled  to  a  favorable  judg- 
ment from  the  judges,  the  agents  of  the  American  Institute,  and  to 
receive  a  medal  of  superiority  for  the  Blackman  wheel;  that  the 
agents  of  the  American  Institute,  with  the  aid,  knowledge,  and  col- 
lusion of  the  Simonds  Mannfaotaring  Company,  wrongfully,  willfully ,^ 
fraudulently,  and  with  the  intent  to  deprive  the  plaintiff  of  the  award 
of  superiority,  and  without  its  consent,  disregarded  the  conditions  of 
said  contract  and  writings,  and,  upon  issues  and  matters  not  contem- 
plated or  authorized  by  the  terms  of  said  contract  and  writings,  and. 
in  defiance  of  the  rights  of  the  plaintiff,  and  to  its  irreparable  injury. 
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anjastlj  and  wroQgfuIly,  in  fartheranoe  of  said  plan  or  conspiracy, 
and  with  wicked  intent,  rendered  a  report  to  the  American  Institute 
which  denied  the  right  of  the  plaintiff  to  the  highest  award,  and  de- 
clared that  the  Wing  disk  fan  was  entitled  to  the  highest  award,  and 
recommended  that  the  American  Institute  award  a  medal  of  sape- 
riority  to  it,  said  report  being  as  follows : 

"To  th»  Board  (^  Trustees  of  the  American  Institute— Osxmjatss:  Tat 
the  purpose  of  ascertaining  the  capacity  and  efficiency  of  the  ventilating  fan 
exhibited  by  tlie  New  York  Exliaust  "Ventilator  Company,  and  known  as 
"Blackman's  Ventilator  Wheel,"  and  of  the  ventilatiug  fan  exhibited  by  the 
Simonds  Manufacturing  Company,  and  known  as  the  "Wing  Disk  Fan," 
competitive  tests  were  made  in  the  machinery  hall  of  the  Institute  building. 
The  fans  were  placed,  in  turn,  at  the  end  of  a  pipe  four  feet  in  diameter,  and 
thirty  feet  long,  through  which  they  drew  or  forced  air  as  required.  Tests 
were  made  at  di£Ferent  rates  of  speed,  and  under  the  conditions  of  drawing  or 
forcing  through  the  open  pipe,  or  through  a  disk  inserted  in  the  pipe,  and  made 
of  a  material  known  as  cheese-cloth.  The  obstruction  offered  by  the  cheese- 
cloth was  intended  to  represent,  in  a  measure,  the  resistance  encountered  by 
the  air  when  passing  tlirough  such  substimces  as  wool,  malt,  etc.,  for  drying 
purposes.  A  small  7x7  engine  furnished  the  power,  which  was  transmitted 
to  the  fan  by  means  of  belts, — one  counter-shaft  intervening  between  tbeen- 
gine  and  fan-sliafts.  The  speed  of  the  engine  was  regulated  by  a  governor. 
Indicator  cards  were  taken  as  often  as  practicable  during  a  test,  and  the  av- 
erage of  these  was  taken  as  the  power  for  that  particular  test. 

"The  velocity  of  the  air  passing  through  the  pipe  was  measured  by  an  ane- 
mometer. Its  readings  were  taken  at  seven  fixed  points  across  the  mouth  of 
the  pipe,  one  in  the  center  and  three  on  each  side;  the  opposite  pairs  being  at 
the  same  distance  from  the  center.  The  anemometer  recorded  daring  one 
minute  at  each  point.  For  the  purpose  of  calculating  the  volume  of  air,  the 
pipe  was  considered  as  divided  into  rings,  bounded  by  imaginary  circles 
dniwn  midway  between  these  points.  The  mean  of  the  readings  in  each  ring, 
taken  as  the  velocity  for  that  ring,  gave  the  volume  of  air  passing  through  it. . 
Both  fans  are  constructed  on  the  principle  of  the  screw  propeller,  moving  air 
in  lines  parallel  to  the  axes  of  the  fans. 

.  "The  blades  of  the  Blackman  fan  are  fixed ;  that  is.  not  adjustable.  Their 
peculiar  shape,  the  exhibitors  claim,  causes  them  to  draw  in  the  air  at  the  pe- 
riphery as  well  as  at  the  face  of  the  fan.  The  fan  is  therefore  placed,  when 
erected  for  drawing  through  pipes  or  flues,  in  a  cliamber  large  enough  to  ad- 
mit the  air  freely  to  the  periphery.  When  erected  for  drawing  from  a  room 
or  hall,  it  is  placed  in  the  wall  or  ceiling,  but  entirely  within  the  room. 

"The  fan  used  in  the  tests  was  four  feet  in  diameter,  and  had  six  blades. 
The  chamber  used  for  drawing  tests  was  five  feet  long,  and  six  feet  in  diam- 
eter at  the  part  immediately  surrounding  the  fan.  The  blades  of  the  Wing  fan 
are  adjustable, — i.  e.,  capable  of  being  set  at  any  desired  angle, — the  angle  be- 
ing the  same  at  all  points  of  the  blade,  radially.  This  fan  draws  air  only  at 
its  face,  and  may  be  set  in  a  pipe  or  flue  which  is  merely  large  enough  to  al- 
low the  fan  to  revolve.  The  fan  used  in  the  tests  was  four  feet  in  diameter, 
and  had  six  blades,  which  were  set  at  the  same  angle  for  all  the  tests.  Bepre- 
sentativea  of  both  fans  were  present  during  all  the  tests,  and  expressed  them- 
selves as  fully  satisfied  with  the  manner  of  conducting  them. 

"Tests  E,  J,  and  K  of  the  Blackman  fan  were  omitted;  the  representative 
of  that  fan  stating  that  it  had  already  been  tested  at  as  high  speed  as  he  would 
recommend  for  actual  use.  The  accompanying  tables  show  the  velocities  of 
the  air  passing  through  the  pipe  at  idifferent  points,  the  volume  of  air  per 
minute,  and  the  hcxae-power  of  the  eagine.    The  accompanying  diagnuns 
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fepresent  the  volume  of  air,  and  the  powers  of  the  engine^  in  oonvenient 
forms  for  comparison.  Black  lines  are  used  for  the  Blackman  fan,  and  red 
lines  for  the  Wing  fan.  The  horizontal  measurements  show  volumes  pf  air, 
and  the  vertical  measurements  the  power. 

"An  inspection  of  diagrams  shows  that,  when  equal  volumes  of  air  wers 
moved,  the  corresponding  powers  were  nearly  equal  with  both  fans.  Ths 
differences  of  power — some  in  favor  of  one  fan,  and  some  in  favor  of  the 
other — were  so  small  that  they  would  not  be  considered  commercially. 

"  From  the  results  of  the  tests  we  draw  the  following  conclusions:  The  fans 
are  nearly  equal  when  running  at  speeds  not  exceeding  500  to  600  revolutions 
per  minute.  When  necessary  to  exceed  that  speed  for  the  purposeof  moving 
greater  quantities  of  air,  it  can  h6  done  much  more  advantageously  by  the 
Wing  fan  than  by  the  Blackman.  As  space  available  for  setting  a  fan  is 
sometimes  limited,  this  is  an  advantage. 

"Very  respectfully,  your  obedient  servants, 

"E.  A.  Maoeb, 
"J.  T.  Bedfobd, 

"£.  M.  HuaENTOBLBB, 

"Judges." 
(The  tables  and  diagrams  are  omitted.) 

"  To  ttu  Board  of  Managers  of  the  American  Institute — Gentlemen. 
We  find  that  the  ventilating  fan  exhibited  by  tlie  New  York  Exhaust  Ven- 
tilator Co.,  and  known  as  the  '  Blackman  Ventilator  Wheel,'  is  well  con- 
structed and  of  good  materials.  The  blades  are  fixed.  Each  fan,  to  attain 
its  highest  eflQciency,  must  be  constructed  to  suit  the  conditions  under  which 
it  is  to  operate.  An  alteration  of  these  conditions  impairs  its  efficiency. 
"We  recommend  an  award  of  the  medal  of  excellence. 

"£.  A.  Maoeb. 
".I.  T.  Bedford. 

"E.  M.  IIUOKNTOBLKB." 

— That,  after  eaoh  of  the  defendants  knew  of  said  jresults  of  the  tests, 
the  agents  of  the  American  Institnte  made  certain  tests  nnknovn  to 
the  plaintiff,  and  based  the  oonclnsions  contained  in  their  report  on 
such  fraudulent  and  collusive  tests  or  trials,  and  not  on  those  made 
under  said  contract  and  writings;  that  the  plaintiff,  as  soon  as  it  was 
informed  of  said  report,  and  before  any  action  thereon,  delivered  to 
the  American  Institute  a  protest  in  writing,  the  contents  of  which 
are  true,  as  follows : 

"New  York.  April  29,  1885. 

"TTie  Board  of  Manitgart  Amfriean  Inttitute,  Rooms  27  aitd  28  Cooper 
Union,  City — Gentlguem:  We  received  yesterday  the  report  of  Messrs. 
Magee,  Bedford,  and  Hugentobler,  judges  upon  the  Blackman  ventilator 
wlieel,  under  date  of  the  fifteenth  inst.,  awarding  to  said  wheel  the  medal 
of  excellence.  We  shall  be  forced  to  enter  our  protest  against  the  adoption 
of  this  award  by  your  honorable  body,  and  trust  that  we  shall  be  able  to  con- 
vince you  of  its  injustice  to  us.  We  have  also  been  informed  by  Mr.  Magee 
that  a  similar  report  upon  the  Wing  disk  fan,  recommending  award  of  the 
medal  of  superiority,  has  been  submitted  to  you,  and  that  the  reason  for  this 
award  is  the  ■  adjustability  of  the  blades  of  that  /an.'  We  desire  also  to  en- 
ter  our  protest  against  the  adoption  of  the  re])ort  upon  this  fan.  We  respect- 
fully submit  the  following  arguments  as  a  basis  for  our  grounds  for  protest:, 

'^FirsU  The  adjustability  of  the  blades  did  not  enter  into  the  competitive 
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tests  between  these  ventilating;  machines,  but,  to  the  contrary,  was  denied 
by  the  judges. 

"Semmd.  It  was  the  earnest  witfh  and  request  of  this  company,  before  the 
tests  were  made  at  the  American  Institute,  to  have  the  Wing  disk  fan  tested 
with  its  blades  at  various  angles,  (such  aS  might  be  selected  by  the  proprietors 
of  that  fan,)  and  that  we  be  allowed  to  use  two  or  more  Blaekraan  wheels, 
to  have  different  angled  blades,  against  the  Wing  fan,  with  tlie  blades  set  at 
different  angles.  This,  however,  was  most  positively  refused  us  by  the 
jndges,  who  refused  to  allow  tlifi  use  of  more  than  one  filackman  wheel  for 
the  various  tests  made,  and  restricted  the  Wing  disk  fan  to  one  angle  of  blade 
to  be  selected  by  its  owners;  stating,  at  the  same  time,  that  the  adjustability 
of  these  blades  did  not  enter  into  the  competitive  test  in  any  manner  what- 
ever, and  would  not  be  considered,  and  that  the  Wing  fan  would  be  treated 
as  though  its  blades  were  fixed  and  rigid ;  and  it  was  so  treated  throughout 
the  entire  tests  made  in  our  presence  by  your  judges. 

''Third.  There  are  no  data  in  existence,  and  no  experiments  have  ever 
been  made,  which  sliow  that  the  adjustability  of  the  blades  of  a  ventilating 
fan  is  a  desirable  feature.  It  is  not '  an  established  fact  that  the  efficiency  of 
a  ventilating  fan  is  affected  by  the  angle  at  which  blades  are  set.' 

"Fourth.  Adjustability  of  blades  in  a  ventilating  fan  is  of  no  practical 
value,  because  it  requires  expert  knowledge,  and  a  series  of  tests  of  the 
volume  of  air  and  power,  to  be  able  to  adjust  the  blades  in  eacli  particular 
ease,  which,  to  our  knowledge,  has  never  yet  been  done. 

"Fifth.  The  figures  taken  by  your  judges  will  prove  us  to  be  correct  in  the 
assertion  that,  out  of  four  series  of  competitive  teste  made  by  yonr  judges, 
the  Bliickmnn  ventilator  wheel  proved  to  be  tlie  most  efficient  in  three,  and 
the  most  efficient  in  all  four,  series,  at  those  speeds  used  in  actual  ventila- 
tion. 

"Sixth.  We  are  reliably  informed  that,  after  the  tests  between  the  Black- 
man  ventilator  wheel  and  the  Wing  disk  fan  had  been  made,  the  result  being 
in  the  hands  of  your  judges,  and  their  report  pending,  Messrs.  Magee  and 
Bedford  were  employed  by  theSimonds  Manufacturing  Company  (proprietors 
of  the  Wing  disk  fan)  to  make  an  extensive  line  of  experiments  with  tliat 
fan,  from  which  only  they  noald  have  learned  that  there  was  any  advantage 
or  disadvantage  in  the  adjustable  feature  of  the  blades.  We  claim  that  this 
was  improper  and  unjust,  and  that  their  judgment  has  been  biased  by  these 
private  tests.  We,  under  these  circumstances,  (before  they  rendered  their 
report,)  should  justly  have  been  notified  and  permitted  to  make  the  same  line 
of  tests  with  the  Blackinan  wheel,  with  blades  at  different  angles. 

"  We  enter  our  final  protest,  and  respectfully  claim  that  the  Wing  disk  fan 
is  not  entitled  to  the  medal  of  superiority,  from  the  fact  that  the  record  of 
three  out  of  the  four  tests  made  by  your  judges  did  and  will  show  that  the 
Blackman  wheel  is  the  superior  of  the  two;  which  being  the  fact,  the  recom- 
mendation of  yonr  judges  is  unfair  to  us,  and  should  be  annulled. 

"  We  must  respectfully  request  that  the  medals  recommended  by  your  judges 
may  not  be  awarded  until  such  time  as  you  shall  have  had  an  opportunity  to 
investigate  the  facts  we  have  here  given,  all  of  which  we  are  prepared  to 
substantiate  shotild  we  be  given  an  opportunity.  All  we  ask  or  desire  is  a 
just  award  upon  the  merits  of  the  wheel  and  fan. 
"Very  respectfully  yours, 

"New  Yo&s  Exhaust  Vestilator  Co. 
"By  D.  R.  Morse,  President. 

"We  neglected  to  say,  in  Our  protest,  that  Mr.  E.  M.  Hugentobler  was  not 
present  at  any  time  during  the  test.  He,  therefore,  can  only  sign  the  report 
upon  statements  made  him  by  those  who  were  present. 

'  ,  "D.  B.  Morse." 
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— That  thereafter  the  plaintiflF,  at  divers  times,  demanded  from  the 
American  Institute  an  award  to  be  made  in  its  favor  of  a  medal  of 
superiority,  whioh  has  been  refused,  and  also  demanded  from  the 
American  Institute  that  it  refuse  to  award  the  medal  of  superiority  to 
the  Wing  disk  fan;  that  the  Simonds  Manufacturing  Company  has 
circulated,  in  newspapers  and  circulars,  statements  that  the  Black- 
man  wheel  is  inferior  to  the  Wing  disk  fan,  and  that  a  fair  test  has' 
been  made  under  the  direction  of  the  American  Institute,  which  re- 
sulted in  showing  that  the  Blackman  wheel  was  inferior  to  the  Wing 
disk  fan ;  and  that  the  defendants  were  privies  with  each  other  in 
said  contract. 

The  bill  contains  allegations  that  the  American  Institute  was  in- 
corporated principally  to  encourage  and  promote  the  useful  or  in- 
dustrial arts  and  manufactures,  or  any  improvements  made  therein; 
that  "in  so  doing,  and  with  that  object  in  view,  it  represents  to  and 
is  so  regarded  by  the  public  and  the  world,  that,  through  competent 
judges,  carefully  selected  by  it  as  just,  experienced,  skilled,  and  hon- 
orable, it  will  justly,  carefully,  and  honorably,  and  in  accordance 
with  the  facts,  and  without  bias  or  improper  or  wrongful  influence, 
after  due  and  proper  examinations  and  tests,  pass  upon  and  judge  of 
tlie  merits  and  superiority  of  different  manufactures  and  improve- 
ments therein  exhibited  to  them,  and  bestow  rewards  and  benefits  to 
those  who  excel  therein,  and  proclaim  and  publish  publicly  the  re- 
sults of  its  decisions  so  found,  as  also  its  rewards  and  benefits  to  par- 
ties competing  therefor;"  and  that  the  plaintiff  went  into  said  com- 
petition relying  solely  on  said  representations,  and  on  the  contents  of 
said  contract  and  writings. 

The  prayers  of  the  bill  are:  (1)  That  the  American  Institute  be 
forever  restrained  from  awarding  the  medal  of  superiority  to  the  Wing 
disk  fan.  or  to  the  Simonds  Manufacturing  Company,  in  accordance 
with  said  report,  and  be  restrained  from  so  doing  pendente  lite;  (2) 
that  it  be  forever  restrained  from  publishing  said  report,  and  be  re- 
strained from  so  doing  pendente  lite;  (3)  that  the  Simonds  Manufact- 
uring Company  be  forever  restrained  from  accepting  said  medal  of 
superiority,  and  be  restrained  from  so  doing  pendente  lite;  (4)  that 
the  Simonds  Manufacturing  Company  be  forever  restrained  from  pub- 
'  lisbing  said  report,  and  from  publishing  any  declaration  that  the 
Blaekman  wheel  is  inferior  to  the  Wing  disk  fan,  and  be  restrained 
frort)  S9  doing  pendente  litt;  (5)  that  it  be  decreed  that  the  plaintiff 
is  entitled  to  receive  from  and  be  awarded  by  the  American  Institute 
said  medal  of  superiority,  and  that  the  American  Institute  award  and 
deliver  it  to  the  plaintiff. 

The.  two  defendants  put  in  separate  answers,  proofs  have  been 
tak«n,  and  the  ease  has  been  beard.  After  the  bill  was  filed,  a  mo- 
tion was  made  for  a  preliminary  injunction,  which  was  denied.  23 
BlatChf.  321,  and  24  Fed.  Rep.  561. 

On  the  proofs  the  state  of  the  case  appears  to  be  that  the  Ameri- 
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can  Institute,  as  alleged  in  its  answer,  offered  "a  medal  for  the  best 
apparatus  tor  ventilating  fan,  for  which  the  two  defendants  competed. 
'  The  plaintiff  contends  that  the  written  instruments  amounted  to  a 
contract  between  the  plaintiff  and  the  American  Institute,  by  which 
certain  competitive  tests  were  to  be  made  to  show  the  capacities  of 
the  two  machines  for  moving  air,  and  that  the  medal  of  superiority 
was  to  be  awarded  to  the  one  whose  capacity  should,  on  SDob  tests, 
appear  to  be  greater ;  that  the  result  of  such  tests  was  in  favor  of 
the  plaintiff;  that  the  decision  in  favor  of  the  Wing  disc  fan  was 
made  solely  on  the  ground  that  its  blades  were  adjustable  at  differ- 
ent angles,  while  those  of  the  Blackman  wheel  were  fixed;  that,  un- 
der  the  contract,  the  judges  were  not  at  liberty  to  take  into  account 
that  feature  of  adjustability ;  and  that  two  of  the  judges,  by  agree- 
ment with  the  Simonds  Manufacturing  Company,  made  private  tests 
of  the  Wing  disc  fan,  after  the  completion  of  the  regular  competi- 
tive tests,  and  before  the  decision  was  given. 

There  was  no  contract  that  the  medal  should  be  awarded  to  the 
maohin<9  showing  the  best  results  on  the  tests  specified  in  the  written 
papers.  The  tests,  as  to  the  power  required  to  operate  the  fans,  the 
quantity  of  air  moved,  and  the  pressure,  were  to  be  made  under  the 
conditions  specified  in  the  written  papers.  They  were  so  made.  But 
there  is  nothing  in  those  papers  referring  to  any  medal  or  prize,  or 
to  the  grounds  on  which  it  should  be  awarded.  The  award  was  to  be 
made  by  the  American  Institute  for  what  it  should,  on  the  whole,  re- 
gard as  superiority  in  the  machine  as  a  whole.  The  judges  were 
merely  an  advisory  body  to  report  on  the  special  tests  embodied  in 
the  written  papers,  and  on  such  other  matters  as  affected  the  ques- 
tion of  superiority.  On  the  whole  evidence  there  is  nothing  to  im- 
peach satisfactorily  the  accuracy  of  the  results  arrived  at  by  the 
judges  from  the  tests  set  forth  in  the  tables;  or  to  show  that,  being 
at  liberty,  as  they  were,  to  consider  the  feature  of  the  adjustability 
of  the  blades,  that  feature  ought  not,  in  view  of  all  other  results,  to 
have  controlled,  in  their  judgment  and  in  that  of  the  American  In- 
stitute, the  question  of  superiority. 

No  valid  objection  grows  out  of  the  private  tests  made  subsequently 
to  the  other  tests.  They  had  reference  to  the  proper  angles  at  which 
to  set  the  blades  of  the  Wing  disk  fan  under  given  circumstances. 
Their  results  had  no  effect  on  the  results  of  the  prior  tests.  Bat  the 
subsequent  tests  were  not  private,  in  any  sense  applicable  to  this 
case ;  for  it  was  known  to  the  plaintiff  they  were  to  be  made,  and  it 
was  known  by  it,  prior  to  the  award,  that  they  had  been  made. 

It  has  been  deemed  proper  to  state  the  foregoing  conclusions  on 
the  evidence,  in  vindication  of  the  good  faith  and  propriety  of  the 
action  of  the  two  defendants  and  their  agents,  and  of  the  judges  of 
the  American  Institute,  as  to  the  questions  of  fact  put  in  issue.  But 
there  is  a  deeper  question  in  the  case.  There  was  no  exiBting  right 
of  property  or  right  of  action  in  the  plaintiff  adverse  to  either  of  the 
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defeadfttota;  prior  to  the  time  the  two  eompetitort  sabmtttdd  them* 
qelves  to  Hke  Amerioan  Institate  tot  an  award.  Whaterer  olaim  tha 
Sisftonds  Mannfaoturiog  Compaay  might  set  up,  if  it  could  legally  set 
gp  aoy,  to  have  the  award  in  its  favor,  if  made  by  the  Ameriean  In- 
atitate,  carried  into  effect,  the  plaiDtiS  eertainly  has  no  right  to  in- 
voke the  .aid  of  a  court  of  equity  to  compel  the  making  of  an  award 
of  anperiotity  in  its  favor  by  the  Amerioan  Institute.  Equally,  it  has 
no  right  to  restrain  the  making  or  the  oarrjring  out  of  an  award  in 
favor  of  the  Simonds  Manafaoturing  Company.  No  authority  or 
precedent  is  found  for  any  such  suit  as  this. 
.  The  bill  is  dismissed,  with  coats  to  both  defendants. 


Olvphaiit  ,and  another  v.  St.  Loms  Obb  &  Stsel  Go.  and  others. 
(Laokawamna  Ibos  lb  Goal  Co.,  Intervenor.)' 

iOireua  Court,  E.  D.  Mittouri.    Septembei  82,  1886.) 

1.    RbCKIYBBS— LiBNS — CONTBXCT8. 

Where  the  order  of  court  appointing  a  receiver  of  a  company  directs  him 
to  carry  oat  and  perform  the  company  ■  contracts,  creditors  to  whom  money 
is  due  upon  partially  performed  speculative  contracts  are  not  entitled,  under 
stich  order,  to  a  lien  therefor  prior  to  that  of  mortgage  creditors. 
3.  Dbbtob  and  Cbeditor— Payment. 

Where  a  debtor  sent  his  accepted  drafts  on  a  third  person  to  a  creditor,  with 
directions  to  collect  them,  and  apply  the  proceeds  to  the  payment  of  the 
amount  due  him,  and  the  acceptor  made  an  assignment,  and  such  creditor 
presented  the  drafts  to  the  assignee,  and  obtained  an  allowance,  but  collected 
nothing,  AM,  that  such  action  on  the  creditor's  part  did  not  amount  to  such 
an  appropriation  of  the  acceptances  as  to  release  his  claim  ag^ainst  the  orig- 
'    inal  debtor. 

8.  COITTBACTB— BaLBS— DaHAOES. 

Where  a  manufacturer  contract*  to  forniah,  at  a  stipulated  time  and  price, 
articles  which  he  is  engaged  in  manufacturing,  and  the  other  party  to  the 
contract  refuses  to  receive  such  articles  when  tendered,  the  measure  of  dam- 
ages is  the  difference  between  the  cost  of  manufacture  and  the  contract  price, 
and,  in  the  absence  of  evidence  to  the  contrary,  the  market  value  will  be 
taken  as  the  cost  of  manufacture. 

In  Equity. 

Edmund  T.  AU«n,  for  B.  M.  Olyphant. 

Hough,  Overall  d  Judton,  for  Farmers'  Loan  &  Trust  Go. 

Edward  Cunningham,  Jr.,  for  Intervenor. 

Hitchcock,  Madill  A  Finkelnburg,  for  Beceiver. 

.  Brewer,  J.,  (oraUy.)  In  the  matter  of  the  intervening  petition  of 
the  Lackawanna  Iron  &  Goal  Company  in  the  case  of  Olifphant  v.  St. 
Louis  Ore  d  Steel  Company,  the  facts  are  that  the  ore  and  steel  com- 
pany, organized  for  the  manufacture  of  steel  rails  as  well  as  for  the 
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mining  of  ore,  made  some  contracts  with  railroad  oompanieB  in  1883 
for  the  sale  to  them  of  steel  rails,  deliverable  monthly  at  a  fixed  price. 
Instead  of  itself  manufaotoring  those  rails,  it  tnrned  around  and 
made  contracts  with  other  mannfactnring  companies,  among  them 
the  Lackawanna  Company,  for  the  maaafaetare  by  them  of  rails  at  a 
less  price  than  that  at  which  it  agreed  to  sell  to  the  railroad  compa- 
nies. These  contracts  were  partially  carried  oat.  Several  thousand 
tons  of  rails  were  manufactured  by  the  Lackawanna  Company,  deliv- 
ered to  the  Ore  and  Steel  Company,  and  by  it  delivered  to  the  railroad 
companies. 

At  the  time  the  receiver  was  appointed,  the  value  of  the  rails  de- 
livered by  the  Lackawanna  Company  was  $167,248.12.  Of  that  sum 
$109,207.79  had  been  paid;  $22,040.33  remained  confessedly  un- 
paid ;  $36,000  had  been  disposed  of,  temporarily  at  least,  by  the  Ore 
and  Steel  Company  sending  their  accepted  drafts  on  Cherrie  &  Co.  to 
the  Lackawanna  Company,  giving  assurances  that  those  drafts  would 
be  paid  by  Cherrie  &  Co.,  and  directing  the  Lackawanna  Company  to 
collect  those  drafts,  and  apply  the  amount  on  the  claim.  Those 
drafts  werd  accepted  by  Cherrie  &  Co.,  bat  shortly  thereafter  Cherrie 
&  Co.  became  insolvent,  and  an  assignee  was  appointed  under  the 
laws  of  the  state  of  Illinois,  in  which  they  did  baeiness.  The  Lacka- 
wanna Company  presented  those  acceptances  to  the  assignee,  and  they 
were  allowed,  but  nothing  has  ever  been  realized  upon  them.  A  part 
of  the  claim  of  the  Lackawanna  Company  is  for  that  sum  of  $36,000. 
The  Ore  and  Steel  Company  insists  that  the  action  of  the  Lackawanna 
Company  in  presenting  these  acceptances  to  Cherrie's  assignee,  and 
obtaining  an  allowance,  was  equivalent  to  a  personal  appropriation 
of  those  acceptances,  and  made  them  to  operate  as  payment.  We 
think  not.  They  were  never  taken,  in  the  first  instance,  as  payment. 
There  was  no  agreement  that  they  should  be  accepted  as  payment. 
They  were  received  under  directions  to  collect  whatever  could  be  col- 
lected on  them,  and  apply  on  the  debt;  and  the  mere  fact  that  the 
Lackawanna  Company  proceeded  in  good  faith  to  try  and  collect  them 
of  the  assignee  of  Cherrie  &  Co.  did  not  amount  to  an  appropriation 
by  it  of  those  acceptances  so  far  as  to  release  its  claims  against  the 
Ore  and  Steel  Company.  We  think,  therefore,  the  master  was  right 
in  allowing  that  amount  as  a  demand  against  the  Ore  and  Steel  Com- 
pany. 

In  the  petition  filed  in  July  by  the  trustee  of  one  of  the  mortgages 
on  the  Ore  and  Steel  Company,  he  stated  the  insolvent  condition  of 
the  Ore  and  Steel  Company ;  set  forth  these  contracts ;  and  prayed  for 
the  appointment  of  a  receiver,  with  power  to  maintain  and  operate  a 
railroad  which  belonged  to  the  Ore  and  Steel  Company,  to  keep  the 
same  in  proper  repair,  and  to  operate  the  coal  and  ore  mines,  and 
to  carry  out  and  perform  said  contracts  for  the  delivery  of  coal  and 
ore,  and  the  purchase  and  sale  of  steel  rails. 

In  the  order  of  the  court  .appointing  the  receiver,  he  was  directed 
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to  osrry  onk  and  -pattotm  the  contz'aots  of  the  Ore  and  Steel  GompaDy 
for  the  povohase  and  sale  of  steel  rails,  and  to  preserve  and  protect 
all  the  property  of  said  corporation,  and  to  collect,  as  far  as  possible, 
all  aocoauts,  ohoses  in  actions,  and  credits  due  the  said  company, 
acting  in  all  things  under  the  order  of  tkis  court.  Now  it  is  insisted 
that  this  claim  for  unpaid  moneys  should,  by  virtue  of  this  order,  be 
given  priority  over  the  mortgages  apon  the  Ore  and  Steel  Company. 
Counsel  concede  that  but  for  this  order  such  a  claim  for  moneys  due 
would  be  simply  a  general  claim,  and  entitled  to  no  priority  over  se- 
cured indebtedness.  Indeed,  that  is  very  evident ;  for  the  claim  has 
none  of  the  equities  of  a  supply  claim.  It  was  not  for  supplies  :pur- 
obased  to  enable  the  Ore  and  Steel  Company  to  carry  on  its  legitimate 
business  of  mining  or  manufacturing;  neither  was  it  a  contract  for 
betterments.  It  was  really  no  more  than  a  speculative  contract,  by 
which  it,  instead  of  mining  and  manufacturing,  went  into  the  market, 
and  bought  from  one  party  for  the  purpose  of  selling  to  another. 
But  the  argument  is  this :  As  the  Ore  and  Steel  Company  was  a 
defaulter  in  the  payment  for  rails  already  manufactured  and  deliv- 
ered by  the  Lackawanna  Company,  and  as  there  was  a  single  con- 
tract estending  forward  into  the  future  for  the  delivery  of  further 
jrails,  when  the  court  directed  its  receiver,  on  the  petition  of  the  trus- 
tee of  the  mortgage,  to  carry  out  and  perform  that  contract,  it  vir- 
tually assumed  it  in  its  entirety  as  one  made  by  the  court  for  the 
benefit  of  the  property  in  the  hands  of  the  receiver.  It  is  said  that 
the  Lackawanna  Company  was  under  no  obligations-to  deliver  any 
more  rails,  but  could  treat  the  contract  as  then  terminated,  and  pre- 
sent its  claim  for  the  unpaid  balance;  and  that  when  the  court,  at 
the  instance  of  the  bondholders,  directed  the  carrying  out  and  fulfill- 
ment of  the  contract,  it  could  not  thereby  appropriate  that  which  was 
beneficial,  and  repudiate  that  which  was  burdensome,  but  took  it  as 
an  entirety,  and  cast,  therefore,  upon  the  property  in  the  hands  of 
the  receiver  a  lien  prior  to  that  of  the  mortgage. 

Neither  the  language  of  the  petition,  nor  of  the  order  of  the  court, 
in  terms  expresses  any  such  idea.  The  petitioner  did  not  ask  that  this 
unsecured  claim  be  awarded  priority.  The  court  did  not  direct  that 
it  should  be  given,  and,  as  well  suggested  by  counsel  for  the  receiver, 
it  would  be  a  startling  doctrine  that  the  court  appointing  a  receiver, 
and  dii^ecting  him  to  take  possession  of  properties,  must  in  that  order, 
or  by  virtue  of  that  act,  wipe  out  all  incomplete  contracts  and  par- 
tially fulfilled  agreenuents,  at  the  risk  of  giving  to  the  past-due  gen- 
.eral  claims  of  parties  holding  these  incompleted  agreements  a  priority 
.over  secured  liens.  The  court  takes  possession  of  the  property  for 
the  benefit  of  all  concerned,  and  should  manage  it  with  that  purpose 
in  view ;  making,  even  if  it  has  the  power,  no  other  changes  in  the 
several  relations  of  creditors  to  each  other  and  to  the  common  debtor 
than  are  absolutely  necessary  for  the  accomplishment  of  the  main 
purpose.     The  interests  of  all  parties  oftentimes  will  be  promoted  by 
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going  on  with  oontraets  partially  completed.    The  interveDor  was  so 

benefited  in  the  ease  at  bar.  Whatever  is  done  by  the  reeeiver,  in 
the  performanoe  of  these  oontraets,  of  coarse  becomes  an  obligatioa 
upon  the  reoeivership  and  its  property,  to  be  protected  by  the  oonrt; 
but  to  hold  that  by  virtue  thereof  the  court  goes  back,  and  takes  all 
obligations  already  matured  which  spring  from  the  one  contract,  and 
casts  them  as  a  lien  upon  the  property  prior  to  that  of  the  seonred 
indebtedness,  we  do  noi  think  oagbt  to  be  tolerated.  Generally  the 
continuance  of  the  business  pending  the  foreclosure  of  the  liens  ie 
a  main  object  of  the  receivership.  In  that  it  differs  from  an  assign- 
ment, which  aims  at  a  cessation  of  bosiness,  and  a  closing  oot  of  the 
concern.  Espeoially  is  this  true  of  railroad  receiverships ;  the  con- 
tinuance of  tbe  road  as  a  going  concern,  and  the  preservation  of  its 
established  relations  and  existing  oontrajts,  being  a  large  element  of 
value.  Can  it  be  that  such  continuance  changes  the  relations  of  the 
secured  and  nnsecured  oreditors  to  each  other  and  to  the  property  ? 
And  this  applies,  not  only  to  the  claim  for  moneys  due  at  the  time 
of  the  appointment  of  the  receiver,  bat  also  to  tbe  claim  for  damagea 
by  reason  of  the  failure  of  the  receiver  to  fully  complete  the  contract. 
Both  claims  spring  oat  of  an  nnsecured  contract;  and  nothing  in  the 
nature  of  that  contract,  or  in  the  orders  of  the  court,  justify  as  in 
giving  either  claim  priority  over  the  secured  indebtedness.  No  sach 
purpose  was  contemplated ;  and  there  are  no  equities  to  justify  such 
action.  The  receiver  was  directed  to  carry  out  these  contracts,  "act- 
ing in  all  things  under  the  order  of  this  court."  So  far  as  any  spe- 
cial orders  were  given,  they  were  obeyed,  and  all  rails  received  nnder 
them  paid  for. 

Finally,  a  claim  for  damages  for  a  failure  to  fully  perform  the  con- 
tract was  made  and  allowed  by  the  master.  Of  this  the  receiver  com- 
plains. Under  the  original  contract  there  were  to  be  some  thousands 
of  tons  delivered  daring  September,  October,  November,  and  Decem- 
ber. They  were  not  received, — the  railroad  company  refusing  to  take 
them,  and  tbe  receiver  being  unable  to  dispose  of  them ;  and  the  Lack- 
awanna Company  claims  damages  from  the  Ore  and  Steel  Company  for 
the  non-fnlfillment  of  that  part  of  the  contract.  The  master  finds  that 
the  market  value  of  rails  of  the  kind  stipulated  for  in  tbe  contract  dar- 
ing that  fall  season  was  $30.  The  contract  price  was  $35.  The 
master  therefore  gave  the  Lackawanna  Company  an  allowance  f<Mr  ita 
damages,  based  upon  that  difference, — a  sum  amounting  to  $23,001. 
The  receiver  contends  that  that  was  improper ;  that  the  measure  of 
damages  would  be  tbe  differenoe  between  the  cost  to  the  Lackawanna 
Company  of  constructing  tbe  rails  and  the  contract  price ;  and  that^ 
as  there  was  no  testimony  before  him  as  to  what  the  coat  of  constrao- 
tion  would  in  fact  have  been,  there  is  no  basis  for  an  assessment  of 
damages. 

The  master  finds,  and  tbe  testimony  shows,  that  there  was  a  market 
value  to  rails  of  this  description,  and  that  the  market  value  was  $30. 
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;We  think  that  that  is  sufficiisnt  basis  for  the  assesstDenit  of  damages; 
th&t  prima  facie  that  is  the  cost  of  construction ;  that,  if  there  were  any 
peculiarities  in  the  surroundings!  and  conditions  of  the  Laekawanna 
Company  which  would  make  its  construction  and  manufacture  of  those 
rails  more  expensive,  that  was  a  matter  for  the  receiver  to  show  in 
abatement  of  the  damages;  as,  on  the  other  hand,  the  Lackawanna 
Company  could  have  shown,  if  the  facts  would  justify,  that  it  coold 
have  constructed  those  rails  at  $28, — a  price  less  than  the  market 
value, — and  then  the  measure  of  damages  would  have  been  the  differ- 
ence between  $28  and  $85.  In  the  absence  of  any  testimony  as  to  the 
actual  cost  of  construction  by  the  Lackawanna  Company,  the  market 
value  of  the  rails,  it  being  shown  that  they  had  a  market  value,  is  a 
sufficient  basis  for  the  assessment  of  damages.  So  we  think  the  as- 
sessment was  correctly  made  by  the  master. 

Those  are  the  three  questions  presented ;  and,  as  we  agree  with  the 
master,  the  exceptions  will  be  overruled,  and  the  report  confirmed. 


Charlotte,  DncHEasE  d'Atjxt,  v.  Soxjttbh  and  another,  Ex'rs. 

(CVrctt*  Oowt,  8.  D.  New  Tork,    October  6. 1888.) 

WiTKESs— Strrrs  bt  abd  agaisst  JIzbcutobs  abs  Askihistbatobs. 

The  ezcluaion  of  testimoDy  of  parties  to  sctions  by  or  against  executors, 
adminiatrators.  or  guardians,  under  section  858,  Rev.  St.,  does  not  extend  to 
an  inquiry  incidental  to  taking  an  account,  and  not  upon  an  issue  which  is 
the  subject  of  a  decree. 

In  Equity. 

Lewis  Sanders,  for  complainant. 

Vanderpoel,  Qreen  dt  Cuming,  for  defendants. 

r 
Wheeleb,  J.     This  cause  has  now  been  heard  upon  •  motion  to 

exclude  the  testimony  of  one  of  the  executors  upon  the  acooanting 
heretofore  decreed  to  settle  the  amount  of  the  estate  in  the  bands  of 
the  executors,  one-twentieth  part  of  which  is  decreed,  when  ascer- 
tained, to  the  oratrix.  The  testimony  is  sought  to  be  excluded  under 
section  858,  Rev.  St.  which  provides  that,  in  actions  by  or  against 
executors,  administrators,  or  guardians,  in  which  judgment  may  be 
rendered  for  or  against  them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with  or  statement  by  the  tes- 
tator, intestate  or  ward,  with  certain  qualifications  not  here  material. 
The  testimony  offered  is  as  to  a  transaction  between  the  testator  and 
the  executor  offering  himself  as  a  witness.  No  judgment  can  be  ren- 
dered in  this  action  upon  that  transaction,  however.  The  inquiry  is 
incidental  to  taking  the  account,  and  not  upon  an  issue  which  is  the 
subject  of  a  decree.    Therefore  the  testimony  does  not  appear  to  come 
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■within  Uie  siatnte.     Monongahela  Bank  r.  Jaeobm,  109  U.  8i  27S; 
S.  C.  3  Sup.  Ct.  Kep.  219. 

Motion  to  exolade  testimony  denied. 


Walker  v.  Qoinct,  M.  &  P.  Rt.  Co.* 

{Circuit  Court,  E.  D.  Mitwuri.    October  1, 1886.) 

RaTLKOADS— MOBTGAGES— FonKCLOSUBB— CJOMPENSATKHT  OF  TRUSTEES  AKD    At- 

TOnSETS. 

Fifteen  hundred  dollars  allowed  to  Kew  York  trustees,  and  $5,000  to  those 
residing  in  Quincy.  Illinois,  $5,000  to  New  York  counsel.  fS.OOO  to  coausel 
in  St.  Loais,  and  $2,000  to  counsel  in  St.  Joseph. 

In  Equity. 

Matter  dc  Judson,  for  complainant. 

Hough,  Overall  dc  Jndson  and  Phillips  dt  Stewart,  for  defendant. 

Breweh,  J.,  (orally.)  In  the  foreclosure  case  of  Walker  v.  Qtaney, 
M.  d'  P.  By.  Co.,  the  decree,  which  was  signed  early  last  spring, 
among  other  things,  directed  the  master  to  inquire  as  to  the  proper 
compensation  for  counsel  and  the  trustees.  Subsequently  a  sale  was 
had  under  that  decree,  and  confirmed.  In  pursuance  of  that  direc- 
tion in  the  decree,  the  master,  in  May,  commenced  a  hearing  as  to 
the  question  of  compensation.  That  hearing  was  continued  from 
time  to  time,  from  the  eighth  of  May  to  late  in  June,  and  on  the 
twenty-sixth  of  June  the  master  filed  his  report,  which  was  confirmed 
on  the  same  day.  The  report  allowed  to  counsel  in  New  York  §5,000, 
to  counsel  in  this  city  $5,000,  and  $2,000  to  counsel  in  St.  Joseph, 
this  state.  It  allowed  $1,500  to  the  trustee  residing  in  New  York, 
and  §5,000  to  the  trustee  residing  in  Quincy,  Illinois. 

The  committee  of  the  bondholders,  which  was  also  the  purchasing 
committee,  after  the  confirmation  of  the  report,  and  after  the  term 
had  adjourned,  though  within  five  or  six  days  thereafter,  filed  excep- 
tions, and  a  motion  to  set  aside  that  order  of  confirmation,  and  asked 
that  the  matter  be  referred  back  to  the  master,  with  leave  to  them  to 
be  heard  as  to  the  propriety  of  the  allowances  to  the  trustee  at  Quincy, 
to  counsel  in  this  city,  and  to  counsel  in  St.  Joseph.  One  of  the 
grounds  of  their  application  is  that  there  were  some  negotiations, 
prior  thereto,  between  the  various  counsel  for  a  settlement  of  the 
amount  of  their  fees  by  Gen.  Swayne.  These  negotiations  in  fact 
never  resulted  in  a  definite  agreement,  because  the  consent  of  all  the 
parties  interested  could  not  be  obtained.  The  matter  was,  however, 
informally  at  least,  referred  to  Gen.  Swayne,  And  he  allowed  to  the 
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New  Tork  oonnsel  $5,000.  To  the  connsel  here  be  allowed  only 
$3,000,  and  to  connsel  at  Si.  Joseph  $1,000.  They  also  insist  that 
the  allowances  in  fact  made  to  the  last-named  connsel,  as  well  as  that 
to  the  resident  trustee,  are  excesBive. 

I  have  looked  the  testimony  over,  and  am  satisfied  that  the  allow* 
ance  to  the  trustee  at  Quincy  was  entirely  justified.  True,  he  was 
allowed  more  than  the  trustee  in  New  York ;  but  the  road  was  taken 
out  of  the  possession  of  the  receivers  of  the  Wabash,  and  for  nine 
months  thereafter  was  in  the  custody  of  these  trustees.  During  this 
time  he  was  the  real  manager,  reporting  monthly  to  his  New  York 
associate,  who  simply  made  examination  of  the  reports.  The  active 
charge  of  the  business  was  in  the  hands  of  this  resident  trustee;  and, 
considering  the  length  of  the  road,  (134  miles,)  the  time  of  control, 
and  the  amount  of  business,  (some  $160,000  and  odd  dollars,)  I  think 
there  can  be  no  question  but  what  the  allowance  was  eminently  proper. 

So  far  as  the  allowance  to  the  counsel  here  is  concerned,  it  is  suf- 
ficient to  say  that  this  was  not  an  ordinary  foreclosure.  A  bill  was 
originally  brought  by  Mr.  Walker,  one  of  the  bondholders,  through 
counsel  in  St.  Joseph,  while  the  road  was  in  possession  of  the  receivers 
of  the  Wabash,  and  proceedings  were  had  for  the  purpose  of  extri- 
cating that  road  from  the  possession  of  the  receivers.  It  was  accom- 
plished, and  the  road  was  turned  over  to  the  trustees.  Subsequently 
the  trustees  filed  a  cross-bill,  setting  up  the  mortgage.  There  was.  a 
second  mortgage,  and  thereafter  defenses  were  interposed  by  the  road, 
and  by  the  second  mortgage  bondholders,  so  that  there  was  not  an 
ordinary  foreclosure  going  through  by  simple  default.  There  was  a 
litigated  suit,  involving  necessarily,  by  virtue  of  the  relations  of  the 
roiid  to  the  Wabash  system,  some  questions  of  considerable  impor- 
tance. I  have  read  the  testimony  very  carefully  as  to  the  services 
rendered,  and  I  cannot  think  the  master  erred  in  his  allowance. 

Further,  all  parties  having  counsel  in  this  court  appeared  before 
the  master.  Gen.  Chamberlain,  the  New  York  connsel,  gave  bis  tes- 
timony as  to  the  value  of  his  services,  as  did  also  the  other  counsel, 
and  all  parties  were  represented  before  the  master,  and  were  aware 
of  the  proceedings,  which  were  pending  before  him  for  six  or  seven 
weeks;  and  while,  perhaps,  it  is  true  that  the  report  ought  not  to 
have  been  confirmed  so  immediately  upon  its  being  filed,  yet,  under 
the  circumstances,  the  irregularity  is  not  such  that  it  ought  to  be  set 
aside. 

The  motion  will  be  overruled. 
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WOODWABD   V.  GotJLd.* 

{(Kreuit  Court,  E.  D.  Mi**ovri.    September  34, 188S.) 

1.  PiiBADura — RuiiB  whebb  Third  Ameitdbd  PETrrioif  has  bbkit  konDSSo 

IN8UFFI01BNT— Rbv.  St.  Mo.  §§  8588,  8640. 

The  proTision  of  the  Missouri  practice  act,  that  where  three  petitions  filed 
In  a  case  have  been  adjudged  insulficient  npon  demurrer,  or  motion  to  strilce 
out,  no  further  petition  shall  be  filed,  ?ield  obligatory  on  federal  tribunals  fa. 
the  state,  and  to  apply  in  a  case  where  the  first  petition  had  been  held  insuf- 
ficient on  a  motion  to  males  more  definite,  and  the  other  two  on  demurrers. 

2.  Assumpsit— PiiBADiNGS— Contracts. 

Opinion  expressed  (87  Fed.  Bep.  183)  tn  roling  on  demurer  to  amended  pe- 
tition, repeated. 

At  Law.     Motion  to  strike  out  and  dismiss. 

For  opinion  upon  motion  to  make  the  original  petition  more  definite, 
see  27  Fed.  Bep.  182.  For  opinion  on  demurrer  to  the  amended 
petition,  see  27  Fed.  Bep.  838. 

Krum  dk  Jonas,  for  plaintiff. 

Bennett  Pike,  for  defendant. 

Treat,  J.,  {orally.)  In  the  case  of  Woodward  v.  Qould  the  court 
has  had  presented  to  it  two  propositions.  This  is  a  fourth  amended 
petition.  Does  it  fall  within  the  terms  of  the  practice  act  of  the  state, 
which,  under  the  act  of  congress,  obtains  here?  The  whole  of  the 
statute  indicates  that  where  there  have  been  motions  to  strike  out,  or 
demurrers,  thrice  repeated,  the  party  is  not  permitted  to  plead  further. 
But  it  so  happens  that  one  of  the  motions  was  a  motion  not  in  form 
to  strike  out, — not  in  form  a  demurrer, — but  a  motion  to  make  more 
certain  and  definite. 

At  a  very  early  day  after  that  act  of  congress  passed,  requiring  the 
federal  courts  to  follow  the  practice  acts  of  the  various  states  so  far 
as  may  be,  Justice  Miller  determined,  and  it  has  been  followed  uni- 
formly  in  this  court  since,  that  the  act,  so  far  as  obligatory  on  the 
federal  tribunals  when  certain  matters  are  asked  to  be  stricken  out 
for  irrelevancy,  cannot  subject  the  federal  courts,  nor  the  adverse 
party,  to  the  necessity  of  making  a  pleading  for  the  party  in  fault; 
but  in  all  such  cases  the  court  would  at  once  require  the  party  to  state 
his  cause  of  action,  if  he  had  any,  properly,  to-wit,  make  the  state- 
ment of  the  case  certain  and  definite,  and  himself  eliminate  from  it 
all  the  irrelevant  or  impertinent  matter.  Now,  technically,  there 
was  not  a  motion  to  strike  out,  but  a  substitute  for  that  motion. 
Hence  the  party  has  experimented  on  the  court  at  four  different  times 
to  see  if  he  could  state  a  cause  of  action  recognized  by  any  known 
proposition  of  law. 

We  have  looked  into  the  fourth  amended  petition,  and  find  that  it 
does  not  improve  the  plaintiff's  ease  in  the  least.    It  is  as  specola* 

>  Edited  by  Benj.  F.  Bex,  Esq.,  of  the  St.  Louis  bar. 
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tive  a  proceeding  as  one  could  well  conceive.  If  a  great  variety  of 
matters  had  happened  consecutively,  something  else  nught  have  bap> 
pened  whereby  the  plaintiff  would  have  been  benefited;  but  none  of 
them  ever  did  happen.  Here  was  a  corporation  to  be  organized.  It 
never  was  organized.  There  were  expenditures  to  be  made  prelimi^ 
nary  thereto,  and  to  ascertain  whether  the  parties  would  organize  a 
corporation.  Those  expenditures  were  made,  and  paid  by  the  defend- 
ant, according  to  the  terms  of  the  petition.  Wherein,  then,  is  the 
plaintiff  damnified  ?  He  says  that  if  a  corporation  bad  been  formed, 
and  this  supposed  valuable  information  which  he  had  given  bad  been 
acted  upon,  and  the  adverse  party  in  this  case  had  paid  large  sums  of 
money,  etc.,  he  would  have  been  enriched.  It  so  happens,  however, 
for  reasons  tbat  the  court  knows  nothing  about,  the  whole  enterprise 
collapsed  on  the  preliminary  examination.  Through  whose  fault  did 
it  collapse?  Suppose  it  collapsed  through  the  fault  of  the  defendant 
in  not  doing  a  great  many  things.  What  did  the  plaintiff  do  ?  How 
is  he  out  of  pocket  in  any  respect  ?  Not  a  syllable  from  the  begin- 
ning to  the  end  of  the  petition  shows  that  he  is  entitled  to  a  dollar 
with  regard  to  the  matter,  except  that  if  these  various  matters  had 
happened,  and  various  expenditures  had  been  made,  or  moneys  fur- 
nished by  the  defendant,  he  might  have  been  benefited  thereby.  It 
falls  within  the  rules,  so  well  established  by  the  supreme  court  of  the 
United  States,  and  so  well  known  to  the  profession,  that  the  law 
takes  no  cognizance  of  such  a  visionary  speculative  affair. 

Now.  for  two  reasons, — first,  the  statutory  reason, — this  fourth 
amended  petition  will  be  stricken  out.  The  other  suggestion  is  made 
by  the  court,  which  may  be  considered  supplementary  thereto,  t5- 
wit :  Even  if  that  rule  did  not  obtain,  a  demurrer  would  lie  to  the 
petition,  for  it  shows  no  cause  of  action  for  which  recovery  can  be 
bad.  But  the  first  becomes  important  in  tbat  the  court  shall  not  be 
obliged  over  and  over  again  to  consider  these  matters.  If  a  party 
has  a  cause  of  action,  let  him  state  it.  If,  through  formal  or  tech- 
nical defects,  something  should  be  omitted,  he  has  three  times  in 
which  to  correct  that.  If  he  cannot  do  it,  and  finally  fails  to  state  a 
cause  of  action  cognizable  in  a  judicial  tribunal,  be  certainly  ought 
to  go  out  of  court.  Hence  the  motion  to  strike  out  will  be  sustained, 
and  the  fourth  amended  petition  will  be  stricken  from  the  record,  and 
the  cause  dismissed. 

v.28F.nD.14 — 47 
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Balfoub  and  others  v.  Cart  or  PoBTLAin). 
(Oireuit  Court,  D.  Oregon.    September  30, 188S.) 

Taxatiok — Action  to  Recover— Illegal  Tax — Overvalttation  of  Property. 
The  defendant,  the  city  of  Portland,  by  its  proper  officers,  deliberately  val- 
ued the  mortgages  of  the  plaintiffs,  for  municipal  taxation,  at  double  the 
value  it  did  all  other  lands  for  such  purpose,  and  levied  a  tax  thereon  accord- 
ingly; which  was  paid  by  the  plaintiffs,  under  protest,  to  an  officer  charged 
with  the  duty  of  collecting  the  same,  on  a  warrant  addressed  to  him  by  the 
defendant,  having  the  force  and  effect  of  an  execution  against  the  property 
of  the  plaintiffs.  Held,  tbat  the  persons  charged  with  the  valuation  of  the 
plaintiffs'  property  had  jurisdiction  of  the  subject,  and  the  proceeding  was 
quagi  Judicial,  and  therefore  the  result  reached  is  so  far  conclusive  that  the 
legality  of  it  cannot  be  questioned  in  an  action  at  law  to  recover  back  the 
one-huf  of  said  tax  as  illegal.' 

Action  to  Becover  Money  paid  Defendant  as  Taxes. 

Earl  C.  Bronaugh,  for  plaintiff. 

Zera  Snow  and  Albert  H.  Tanner,  for  defendant. 

Deadt,  J.  This  action  is  brought  to  recover  the  sam  of  $586.80, 
paid  to  the  defendant  on  April  9,  1885,  as  taxes  levied  on  certain 
mortgages  owned  by  the  plaintiffs  on  real  property  in  Portland.  The 
plaintiffs  are  British  subjects,  and  the  defendant  is  a  municipal  cor- 
poration of  the  state  of  Oregon.  It  is  alleged  in  the  complaint  that 
the  defendant,  in  the  year  1885,  for  the  purpose  of  municipal  taxation. 
assessed  and  valued  the  plaintiff's  mortgages  on  real  property  within 
its  limits  at  $130,4:00,  and  levied  a  tax  thereon  of  $1,173.69;  that  in 
the  course  of  said  assessment  the  defendant  valued  the  real  property 
within  its  limits,  other  than  mortgages,  at  "not  exceeding  one-third 
of  its  real  and  true  value,"  while  the  mortgages  of  the  plaintiff  were 
valued  "at  two-thirds  of  their  real  or  true  value;"  that  on  April  9, 
1885,  said  taxes  had  become  delinquent,  and  a  warrant  issued  by  the 
defendant  for  their  collection  was  then  in  the  hands  of  the  chief  of 
police,  whose  duty  it  was  to  execute  the  same ;  that  said  officer  threat- 
ened to  levy  upon  and  sell  said  mortgages  unless  said  taxes  were  im- 
mediately paid,  whereupon,  and  in  consequence  of  said  threat,  the 
plaintiffs,  on  April  11,  1885,  did,  under  protest  in  writing,  pay  said 
taxes  to  said  officer,  who  thereafter  paid  the  same  to  the  defendant ; 
and  that  no  other  or  greater  sum  was  justly  payable  to  the  defend- 
ant on  account  of  said  mortgages,  and  as  taxes  thereon,  than  $586.80; 
wherefore  the  plaintiffs  are  entitled  to  recover  back  the  sum  of  $586.80, 
and  interest  thereon  from  the  date  of  payment.  The  defendant  de- 
murs to  the  complaint  for  tbat  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  defendant  is  authorized,  (Charter,  §  37,)  within  the  city,  "to 
assess,  levy,  and  collect  taxes,"  for  municipal  purposes,  on  all  prop- 


'See  note  at  end  of  case. 
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erty  taxable,  by  law,  for  etate  or  county  purposes .  The  assessmeni 
is  made  (Charter,  §  53)  by  copying  the  list  of  taxable  property  from 
the  assessment  roll  of  the  county,  with  the  raluation  affixed  thereto 
by  the  assessor.  The  council  has  power  to  equalize  saeb  assessment, 
and  any  person  feeling  himself  aggrieved  thereby  may  apply  thereto, 
to  haTo  the  same  revised.  Delinquent  taxes  are  coUeoted  (Charter, 
§§  182,  133)  by  warrant  addressed  to  the  chief  of  police,  which  war- 
rant has  the  force  and  effect  of  an  execution  against  the  property  of 
the  delinquent.  The  payment  of  this  tax  was  compulsory,  and,  if  it 
is  illegal,  the  plaintiffs  are  entitled  to  recover  it  back  without  refer* 
ence  to  the  protest.  The  tax  was  demanded  by  an  officer  armed  with 
a  warrant  for  its  collection.  Mariposa  Co.  v.  Bowman,  Deady,  228; 
Hendy  v.  Soule,  Id.  402;  Railway  Co.  v.  Commitaioaert,  98  U.  S.  541. 
It  is  admitted  that  the  plaintiff's  moi'tgages  were  subject  to  assess- 
ment  and  taxation  for  municipal  purposes.  Sess.  Laws  1882,  p.  64; 
Mumford  v.  Sewall,  11  Or.  67;  S.  C.  4  Pac,  Bep.  586;  Crawford  y. 
Linn  Co.,  11  Or.  482;  B.  C.  5  Pac.  Eep.  738;  Mortgagt  Tax  Catet, 
24  Fed.  Eep.  197. 

The  assessment  and  levy  in  question  is  a  quati  judicial  proceed- 
ing; and,  the  subject-matter  being  within  the  jurisdiction  of  the  de- 
fendant, its  action,  so  long  as  no  rule  or  principle  is  violated,  cannot 
be  questioned  collaterally.  The  remedy  for  any  mere  overvaluation 
of  the  property  incident  to  the  infirmity  of  human  judgment  is  an 
appeal  to  the  council,  as  provided  by  statute.  Buffalo  dt  S.  L.  liy.  Co. 
v.  Board  of  Supervitors,  48  N.  Y.  93;  Cooley,  Tax'n,  (2d  Ed.)  748. 
But  an  overvaluation  of  property  which  is  the  result  of  improper  mo- 
tives on  the  part  of  those  charged  with  the  duty  of  making  or  revis- 
ing the  assessment,  or  the  adoption  of  a  rule  of  valuation  designed 
to  operate  unequally  on  a  class  in  violation  of  the  constitutional  re- 
quirement of  uniformity,'  may  be  corrected  in  equity  by  an  injunction 
against  the  collection  of  the  excess,  on  the  payment  of  what  is  justly 
due.  Cummings  v.  National  Bank,  101  U.  S.  153;  Mortgage  Tax 
Cases,  24  Fed;  Rep.  197;  Cooley,  Tax'n,  (2d  Ed.)  784. 

It  is  admitte4  by  the  demurrer  that  in  the  assessment  of  mortgages 
within  its  jurisdiction  the  defendant  systematically  and  deliberately 
valued  them  double  as  high  as  other  lands,  for  no  other  reason  than 
that  they  represented  money  loaned.  To  prevent  the  injury  resulting 
to  themselves  from  this  illegal  action,  the  plaintiffs  might  have  pro- 
ceeded at  law  by  a  writ  of  review,  on  the  ground  that  the  assessment 
was  purposely  made  in  violation  of  the  law  requiring  a  "uniform  and 
equal  rate  of  assessment  and  taxation," — Const.  Or.  art.  9,  §  1 ;  Cooley, 
Tax'n,  (2d  Ed.)  758, — or  they  might  have  paid  the  one-half  of  the 
tax,  and  proceeded  in  equity  to  enjoin  the  collection  of  the  remainder, 
— Cummings  v.  National  Bank,  101  U.  S.  153;  Mortgage  Tax  Cases, 
24  Fed.  Rep.  197;  Cooley,  Tax'n,  (2d  Ed.)  784,— but  I  find  no  au- 
thority for  paying  the  tax  as  a  whole,  and  then  suing  at  law  to  recover 
back  the  alleged  excess.  The  tax  does  not  consist  of  distinct  items, 
levied  under  different  laws,  for  distinct  purposes,  one  of  which  may 
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be  legal  and  the  other  illegal.  It  was  levied  and  collected  bb  airhole, 
and  as  suob  is  not  illegal.  The  property  was  subjeot  to  taxation  by 
the  anthority  and  for  the  purpose  alleged.  True,  the  result  reaohed 
was  erroneous,  because  of  the  willfnl  disregard  in  the  proceeding  of 
the  law  requiring  uniformity  in  the  valuation  of  property  for  taxation 
within  the  jurisdiction  of  the  defendant.  Still,  the  proceeding  being 
quasi  judicial,  and  the  subject-matter  within  the  jurisdiction  of  the 
officers  who  conducted  it,  the  result  reaohed  is  so  far  conclusive  that 
the  legality  of  it  cannot  be  questioned  in  an  action  at  law  to  recover 
back  the  one-half  of  the  tax  as  illegal. 

A  suit  to  enjoin  the  collection  of  this  tax,  so  far  as  it  is  based  on 
'  an  improper  valuation  of  the  property,  could  have  been  maintained 
by  the  plaintiffs  on  the  ground  of  fraud, — a  recognized  head  of  equity 
jarisdiction.  Cooley,  Tax'n,  (2d  Ed.)  784.  For  such  purpose,  such 
an  assessment  is  considered  a  fraud  on  the  party  concerned,  against 
which  equity  will  give  relief;  and  therefore  it  is  a  question,  nnder  the 
circumstances,  whether  the  payment  of  this  tax  was  really  compul- 
sory, when  the  plaintiffs  might,  by  a  resort  to  equity,  have  prevented 
its  collection.  The  truth  is,  the  protest  was  made  against  the  pay- 
ment of  the  whole  tax  on  the  ground  of  the  invalidity  of  the  act  of 
1882  providing  for  the  taxation,  as  land,  of  a^debt  secured  by  mort- 
gage on  real  property,  and  not  on  the  illegal  rule  of  assessment 
adopted  in  making  the  valuation  of  the  property.  The  question  of 
the  illegality  of  such  assessments  was  not  made  in  this  class  of  cases 
prior  to  Mortgage  Tax  Cases,  24  Fed.  Eep.  197,  (decided  in  July, 
1885.) 

The  demurrer  must  be  sustained,  and  it  is  so  ordered. 

NOTE. 

Taxation— IiXBOAL  Asssbskcht— Kbcotbrt  or  Tax:  The  proceeding  for  the  Bgawg 
loeiit  of  property  is  judicial  in  its  character,  Santa  Clara  Co.  v.  Sonthem  Pac.  Ry.  Co., 
18  Fed.  Rep.  385 ;  Miller  v.  Hurford,  (Neb.)  12  N.  W.  Rep.  832 ;  Moss  v.  Cummins, 
(Mich.)  6  N.  W.  Rep.  843;  and  the  judgment,  though  erroneous  or  unjust,  ia  not  void, 
McDonald  v.  City  of  Escanaba,  (Mich.)  29  N.  W.  Rep.  93;  Miller  v.  Hiirford,(Neb.)  12  N. 
\V.  Kcp.  382  ;  Attorney  General  v.  Sanilac  Sup'rs,  (Mich.)  3  N.  W.  Rep.  260;  bat,  if  the 
asseswment  be  imposed  without  Jurisdiction,  it  is  void,  Breucher  v.  Village  of  Fort  Ches- 
ter. (N.  Y.)  4  N.  E.  Rep.  272. 

The  collection  of  a  tax  will  not  berestralucd  for  inequality  in  assessment  without  pay- 
ment or  tender  of  the  portion  justly  due.  Dundee  Mortgage  Trust  Investment  Co.  t. 
Parrish,  24  Fed.  Rep.  197;  Grimmell  v.  Des  Moines,  (Iowa,)  10  N.  W.  Rep.  390. 

A  payment  undera  void  assessment  is  voluntary,  and  cannot  be  recovered.  Sonoma 
Co.  Tax  Case,  13  Fed.  Rep.  7S9,  and  note;  DuniieU  Manufg  Co.  v. Newell,  (R.  I.)  2  Atl. 
Rep.  766  ;  Wclton  v.  Merrick  Co.,  (Neb.)  20  N.  W.  Rep.  Ill;  YounRer  v. Board  Sup'rs, 
etc.,  (Cal.)  9  Pac.  Rep.  103.  See,  to  the  contrary,  Breueher  v.  Village  of  Port  Chester. 
(N.  Y.)  4  N.  E.  Rep.  272 ;  Newsom  v.  Board Com'rs,  eto.,(Ind.)  8 N.  E.  Rep.  168 ;  Thomas 
v.  City  of  BurllDgton,  (Iowa,)  28  N.  W.  Rep.  480;  Winzer  t.  City  of  Burlington,  (Iowa.) 
27  K.  W.  Rep.  241. 
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Whbelbb  <k  WiMOH  MANm''o  Co.  v.  Howard.* 

(Oirwit  Oourt,  B.  D.  Miuowri,    September  85, 1886.) 

1.  Dbkds  £x£cnTBD  AT  Sajcb  Time,  for  Saub  Purpose. 

Where  a  deed  of  trust  and  mortgage  are  executed  at  the  sam^  time  to  8e- 
imre  the  same  notes,  they  should  be  oonsidered  as  one  instrument. 
%.  MoRTQAaKB— Provision  as  to  Notbb  Becohino  Dde  m  Case  of  DBFATn.T. 

Where  a  mortgage  provides  that,  upon  default  in  the  payment  of  either  of 
the  note;  securea  therebv,  all  shall  become  "  immediately  due,  at  the  option 
of  the  holder."  "immediately  due"  means  "  immediately  upon  or  after  the 
holder's  election, "  and  he  is  not  bound  to  elect  immediately  after  default. 
8.  Same. 

Such  a  provisioudoes  not  simplyrender  the  notes  due  for  purposes  of  fore- 
closure in  case  the  option  is  exercised,  but  for  all  purposes. 

At  Law.     Demurrer  to  petition. 
Fariah  d  Jones,  for  plaintiff. 
M.  W.  Huff,  for  defendant. 

Brbwbr,  J.,  {oraUy.)  In  this  ease  there  are  demnrrers  to  the 
second  and  third  ooonts  of  the  petition.  The  question  rests  on  these 
facts:  In  the  spring  of  188.5  the  defendant  executed  three  notes, 
doe,  respectively,  in  one,  two,  and  three  years.  At  the  same  time, 
to  secure  those  notes,  he  executed  a  deed  of  trust  and  a  mortgage. 
In  one  of  those  instruments  it  was  stipulated  that,  upon  default  in 
payment  of  either  of  the  notes,  the  entire  indebtedness  should  imme* 
diately  become  due ;  in  the  other,  that,  upon  default  in  the  payment  of 
either  note,  all  should,  at  the  option  of  the  holder,  become  due.  The 
note  due  in  the  spring  of  1886  was  not  paid,  and  the  holder  of  the 
three,  who  was  the  payee  of  the  three,  gave  notice  of  his  option,  and 
declared  that  all  were  due,  and  brought  this  action  at  law  upon  the 
three  notes,  setting  up  one  in  each  count;  in  the  second  and  third 
counts  averring  these  stipulations  in  the  deed  of  trust  and  in  the 
mortgage,  and  the  exercise  by  him  of  his  option,  and  notice  thereof 
to  the  maker. 

The  demurrer  runs  to  these  last  two  counts,  and  it  is  insisted  that 
the  effect  of  such  a  stipulation  is  to  render  the  later  notes  due  simply 
for  the  purpose  of  a  foreclosure  of  the  deed  of  trust  and  mortgage ; 
that,  if  such  foreclosure  is  had,  the  entire  debt  is  to  be  considered 
dne,  in  order  that  the  proceeds  of  the  sale  may  be  distribated  imme- 
diately, and  not  retained  in  the  hands  of  the  trustee  until  such  time 
as  the  later  notes  become  dne,  and  that  it  does  not  have  the  effect  of 
an  absolute  stipulation,  making  these  later  notes  dne  for  all  purposes. 

In  the  case  of  NoeU  v.  Oainea,  68  Mo.  649,  the  question  was  pre- 
sented  to  the  supreme  court  of  this  state,  and  by  it  it  was  held  that 
such  stipulation  was  absolute  and  general ;  that  it  made  all  the  notes 
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dne,  and  dne  for  all  pnrposeB.  It  is  trae,  there  is  a  dissenting  opinion 
of  great  vigor,  written  by  Judge  Houoh,  in  whioh  he  shows,  I  think 
satisfaotorily,  that  the  opinion  of  the  majority  is  a  departure  from 
the  prior  rulings  of  that  court.  But  that  ruling,  made  in  1878,  has 
not  been  disturbed.  So  far,  therefore,  as  this  court  is  bound  to  fol- 
low in  such  a  question  the  ruling  of  the  supreme  court,  we  must  hold 
that  these  three  notes  became  due,  and  due  for  all  purposes. 

Independent  of  that  decision,  it  is  in  accord  with  my  own  views  of 
what  the  law  is.  It  is  elementary  that  where  two  instruments  are 
executed  at  the  same  time,  having  reference  to  the  same  transaction, 
they  are  to  be  construed  as  though  there  was  but  one  instrument. 
Now,  here,  according  to  the  averments  of  this  petition,  this  mortgage 
and  this  deed  of  trust  were  executed  at  the  same  time,  and  to  secure 
these  notes;  they  were  parts  and  parcels  of  one  transaction,  and  are 
to  be  constraed  as  one  instrument;  and  if  there  were  but  one  instru- 
ment, and  that  containing  a  promise  to  pay  money  at  three  separate 
times,  with  a  proviso  that,  upon  a  failure  to  pay  the  first  sum  at  the 
time  named,  all  should  become  dne,  I  cannot  see  how,  logically,  we 
can  escape  the  conclusion  that  the  parties  have  made  an  absolute,  un- 
conditional stipulation,  operative  under  all  circumstances  and  for  all 
purposes.  I  had  occasion,  when  I  was  on  the  supreme  bench  of  my 
own  state,  to  consider  this  matter  in  two  or  three  oases,  and  that  was 
the  conclusion  I  then  came  to,  and  it  is  unchanged.  I  am  aware 
that  Judge  Huuqh,  in  his  dissenting  opinion,  suggests  certain  con- 
tingencies in  which  the  application  of  this  rule,  where  there  are  sev- 
eral negotiable  promissory  notes  secured  by  mortgages  or  deeds  of 
trust,  might  work  out  some  embarrassments;  but  still  I  do  not  think 
that  the  possibility  of  such  embarrassments  can  avoid  the  clear  force 
of  the  language  the  parties  have  used.  I  do  not  see  why  they  cannot 
make  such  a  contract ;  and  if  they  made  it,  and  its  language  is  clear, 
I  do  not  see  why  the  courts  should  not  give  force  and  effect  to  it. 
The  demurrer  will  be  overruled. 

Judge  TsEAT  wishes  me  to  suggest  that  there  are  m  this  case  no 
questions  of  indorsements,  or  the  liabilities  of  indorsers,  on  various 
negotiable  notes  held  by  different  parties  in  ignorance  of  the  exist- 
ence of  the  mortgage.  Those  are  among  the  contingencies  suggested 
by  Judge  Hough  in  that  dissenting  opinion.  This  case  arises  directly 
between  the  payee  and  the  maker,  without  any  extrinsic  or  collateral 
questions  involved,  and  it  is  plainly  limited  to  what  was  the  effect 
of  the  contract  between  the  parties. 

There  is  one  further  matter  that  I  omitted.  The  stipulation  in 
one  of  those  instruments  was  that  the  notes  should  immediately  be- 
come due ;  in  the  other,  that  the  notes  should  become  due  at  the  op- 
tion of  the  holder.  Now,  there  is  a  difference  between  the  terms  of 
those  two  stipulations;  and,  construing  them  together,  counsel  for 
the  defendant  insisted  that  the  option  should  be  exercised  at  the  mo- 
ment the  hrst  note  became  due,  and  that,  this  not  being  dooe,  both 
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stipalationB  ceased  to  have  force.  I  think  this  is  a  mistake.  "Im- 
mediately due  at  the  option  of  the  holder"  means  "immediately  npon 
or  after  his  election,"  and  not  "immediately  upon  default,  providing 
he  immediately  elects."  Snch  provision  was  for  his  benefit,  and  the 
notes  did  not  immediately  become  due,  bat  only  upon  his  option, 
which  might  be  exercised  thereafter,  and  might  consequently  postpone 
the  maturity  of  the  notes. 


HOKNE  r.  HoTIiB.* 
(Oireuit  Oovrt,  E.  D.  Muiouri.    October  1, 1886.) 

I.  Set-Ofp  and  CoTmxER-Ci-AiM— Contract— Bkv.  St.  Mo.  §  3523. 

In  a  suit  on  a  contract  by  an  alleged  assignee  thereof,  the  defendant  may, 
under  the  Missouri  practice  act,  set  up  as  a  counter-claim  a  breach  of  a  con- 
tract between  himself  and  the  plaintiff;  and  the  fact  that  he  alleges  that  such 
contract  is  the  one  sued  on  does  not  make  his  answer  demurrable. 
8.  Bamb— Contract— Variance. 

SembU,  that  where,  in  a  suit  npon  a  contract,  the  plaintiff  sues  as  assignee 
thereof,  there  can  be  no  recovery  if  the  evidence  shows  that  the  contract  was 
made  with  him. 

At  Law.     Demurrer  to  answer. 

For  opinion  on  motion  to  strike  out,  see  27  Fed.  Bep.  216. 

George  D.  Reynolds,  for  plaintiff. 

Dyer,  Lee  dt  Ellit,  for  defendant. 

Brewer,  J.,  (orally.)  This  petition  alleges  a  contract  between  an 
electric  light  company  and  the  defendant  for  the  putting  in  of  an 
electric  plant,  the  performance  of  the  contract,  a  partial  payment, 
and  an  assignment  to  the  plaintiff.  At  the  last  term  the  defendant 
answered,  and  a  motion  made  to  strike  out  part  of  the  answer  was 
sustained.  Thereafter  an  amended  answer  was  filed  containing  as  a 
second  defense  a  counter-claim.  In  that  counter-claim  the  defendant 
alleges  that  the  plaintiff  made  the  contract  with  the  defendant;  that 
the  contract  was  broken  by  the  plaintiff;  and  asks  damages  for  the 
breach.  One  of  the  stipulations  in  the  contract,  as  alleged  both  in 
the  petition  and  answer,  was  that  an  indemnifying  bond  should  be 
given  guarantying  the  defendant  against  any  suit  for  infringement 
or  otherwise;  and  in  this  counter-claim  it  is  alleged  that  the  plaintiff 
failed  to  give  this  indemnifying  bond,  and  that  he  has  been  sued  by 
the  Thompsou'Houston  Electric  Light  Company,  and  defendant  has 
been  put  to  costs  and  expense.  The  plaintiff  insists  that  we  mast 
take  the  petition  as  disclosing  just  such  a  contract  as  he  alleges, — 
a  contract  made  by  the  electric  light  company,  and  afterwards  as- 
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signed  to  the  plaintiff;  and  it  is  contended  the  defendant  eannot,  by 
alleging  that  the  contract  was  made  with  the  plaintiff,  make  a  coun- 
ter-claim  arising  ont  of  the  same  trausaotion  set  forth  in  the  petition. 

I  take  it  that,  onder  the  rules  of  {heading  obtaining  in  this  state, 
he  ia  right  in  that  respect;  that  we  are  to  take  the  pleadings  as  they 
read,  and  not  as  affected  by  mere  exhibits ;  and  that  if  the  contract, 
filed  as  an  exhibit,  and  not  made  a  part  of  the  pleadings,  when  offered 
in  evidence,  turns  out  not  to  be  a  contract  on  the  part  of  the  electric 
light  company,  the  plaintiff  will  go  out  of  court  because  of  a  failure 
to  prove  bis  allegations.  But  it  is  also  true  that  under  your  statute 
a  counter-claim  is  not  limited  to  a  matter  arising  out  of  the  subject 
of  the  plaintiff's  cause  of  action.  Any  cause  of  action  arising  on  a 
contract  may  be  set  up  as  a  counter-claim. 

The  defendant  alleges  he  made  a  contract  with  the  plaintiff.  True, 
he  says  it  is  the  contract  attached  to  the  plaintiff's  petition  as  an  ex- 
hibit, but  that  is  unimportant.  He  alleges  he  made  a  contract  with 
the  plaintiff,  and  that  the  plaintiil  has  broken  that  contract,  and  he 
has  suffered  damages  thereby.  If,  on  the  trial,  when  the  contract  is 
produced  it  should  turn  out  to  be  such  as  he  alleges,  the  plaintiff 
must  go  out  of  court  and  the  defendant's  counter-claim  will  stand ; 
for,  if  there  was  a  contract  made  between  the  defendant  and  the 
plaintiff  directly,  broken  by  the  plaintiff,  there  is  a  counter-claim 
which  may  be  sued  on,  independent  of  the  plaintiff's  ability  to  main- 
tain his  cause  of  action.  So  1  think  there  is  an  independent  cause 
of  action  set  forth  in  this  counter-claim.  The  demurrer,  therefore, 
will  be  overruled,  and  the  plaintiff  will  have  leave  to  reply. 


Grabax  and  Wife  v.  Hannibal  &  St.  J.  B.  Co.* 
{Oireuit  Court,  E.  D.  Mi*$owi.    October  1, 1888.) 

EsTorPBL— Damages  for  Death  of  Minob— Eakninos  Dubino  MiNORrrT— Rev. 
8t.  Mo.  2128. 

A  Batisfled  Jadgment  for  damages  for  the  death  of  a  minor,  recovered  un- 
der section  2128,  Rev.  St.  Mo.,  by  his  parents,  is  a  bar  to  a  subseqaeat  com- 
mon-law action  bj  such  parents  to  recover  the  loss  of  their  child's  earnin)^ 
during  minority. 

At  Law. 

Fagg  db  Hatch,  for  plaintiffs. 

Strong  <t  Mo$man  and  Oearge  S.  Orover,  for  defendant. 

Bbbweb,  J.,  (oraUy.)    Yon  have  two  statutes  providing  for  dam* 
ages  in  the  case  of  death  through  negligence;  one  giving  a  penalty  of 
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$5,000  even  money,  the  other  allowing  damages  not  exceeding  |5,000. 
These  plaintiffs,  whose  son,  a  brakeman  in  the  employ  of  the  defend* 
ant,  was  killed  tfarongh  the  negligence  of  the  company,  brought  their 
action,  setting  forth  the  relationship,  the  death,  the  negligence,  and 
asking  $5,000.  When  that  case  came  on  for  trial,  the  plaintiffs  in- 
sisted that  they  coald  proceed  under  the  first  section,  and  obtain  the 
penalty,  the  fixed  sum  of  $5,000.  Constrained  to  follow  the  ruling 
of  the  supreme  court  of  this  state,  whose  later  decisions,  reversing 
prior  rulings  of  that  court,  hold  that  an  employe  is  not  within  the 
scope  of  that  first  section,  I  ruled  that  they  could  not  recover  the 
penalty,  but  must  proceed,  nnder  the  second  section,  to  recover  dam- 
ages. Proceeding  under  that  section,  they  offered  testimony  showing 
the.  value  of  the  earnings  of  the  decedent  during  his  minority,  and  I 
instructed  the  jury  that  they  were  entitled  to  recover  the  value  of 
those  earnings,  as  well  as  compensation  for  the  loss  through  life  of  the 
attentions  and  services  which  a  child,  through  natural  affection,  owes 
or  renders  to  its  parents.  The  jury  returned  a  verdict  for  $3,600. 
I  sustained  that  verdict  on  a  motion  for  a  new  trial.  Judgment  was 
rendered  and  satisfied. 

This  case  was  commenced  by  the  plaintiffs,  not  under  the  statute,- 
but  as  a  common-law  action,  independent  of  the  statute,  to  recover 
for  the  loss  of  the  earnings  of  the  child  during  his  minority.  To  this 
the  railroad  company  pleads,  among  other  defenses,  former  recovery ; 
that  the  plaintiffs  have  once  obtained  judgment  for  the  full  earnings 
of  the  minor  during  his  minority. 

The  statute  prescribing  the  measure  of  damages  says  that  the  jury 
may  give  such  damages,  not  exceeding  $5,000,  as  they  may  deem  fair 
and  just  with  reference  to  the  necessary  injury  resulting  from  such 
death  to  the  surviving  parties  who  may  be  entitled  to  sue.  In  71  Mo. 
your  supreme  court,  properly  I  think,  held  that  among  the  matters  to 
be  considered  as  forming  part  of  these  damages — part  of  the  neces- 
sary injury — was  the  loss  of  the  earnings  of  the  minor  child  during  his 
minority,  and,  as  a  matter  of  fact  in  this  case,  they  were  proven,  and 
the  jury  instructed  to  include  them  in  the  verdict.  So  there  has  been 
a  former  recovery  for  these  very  earnings,  and  the  plea  in  bar  is  sus- 
tained, and  judgment  will  be  entered  for  the  defendant. 


Aldkrson,  Guardian,  etc.,  v.  Crookeb  and  others. 
{Oiraiit  Court,  N.  D.  Ohio,  B.  D.    April  Term,  1886.) 

HnrsB  AKD  MiHiHo  Claims— AuTHOKiTT  ov  Aoestt. 

A  banker  who  brong[ht  suit  for  advances  made  a  mining  company  through 
its  supsrintendent,  acting  as  agent,  was  allowed  to  recover  the  amount,  with 
interest;  the  superintenaent  having  implied  anthority,  unless  limited  ij  no- 
tices given  him  from  the  company,  to  give  orders  for  such  advances  to  per- 
sons who  have  debts  against  the  company  for  labor  and  materials  to  run  the 
mine.  ' 
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At  Law. 
•'    Adams  d  Rvssfl  and  W.  L.  Rice,  for  plaintiff. 

ttanney  d  Ranney  and  Judffe  Solders,  for  defendants. 

Weleeb,  J.,  {charging  jury.)  There  are  several  facts  in  this  oase 
about  which  there  is  uo  controversy  between  the  parties.  They  are 
that  in  December,  1881,  the  defendants  became  interested  in  the  Mt. 
Hope  Mining  Company,  located  in  the  state  of  California.  James 
E.  Lyons  then  had  an  arrangement  with  one  of  the  defendants, 
Mr.  Hutchinson,  as  to  a  part  of  his  interest  in  the  mine.  It  was 
then  held  by  Hutchinson  and  himself  by  what  was  called  a  "mining 
bond."  Mr.  Lyons  was  part  owner  and  the  superintendent  of  the 
Pleasant  Valley  mine  at  the  same  time,  and  held  that  position  until 
the  first  or  fifth  of  August,  1882.  During  that  time  he  acted  as  super- 
intendent of  the  Mt.  Hope  mine,  as  well  as  that  of  Pleasant  Valley. 
Ceasing  his  superintendency  of  the  Pleasant  Valley  mine  in  August, 

1882,  he  became  the  superintendent  and  agent  of  the  Mt.  Hope  mine 
alone. 

From  the  time  the  defendant  becanje  interested  in  the  Mt.  Hope 
mine  until  about  the  first  of  November,  1882,  the  parties  were  en- 
gaged in  the  development  of  the  mine,  and  in  erecting  a  stamp-mill, 
and  the  necessary  apparatus  and  processes  to  turn  out  gold  bullion. 
Mr.  Lyons,  who  was  a  miner  and  resident  of  California,  was  the 
agent  and  superintendent  of  the  owners,  and  had  charge  of  it.  The 
defendants  all  resided  at  Cleveland,  Ohio;  they,  however,  visiting  the 
mines  at  different  times.  On  the  first  of  November,  1882,  the  stamp- 
mill  was  completed,  and  set  to  work.     On  the  thirtieth  of  January, 

1883,  the  defendants  obtained  the  legal  title  to  the  mine  by  proper 
deeds.  On  the  first  of  November,  1883,  Lyons  ceased  to  have  any 
interest  in  the  mine,  but  he  continued  to  act  as  superintendent  of  and 
had  charge  of  the  mine  for  the  defendants,  and,  as  such,  carried  on 
its  operations  until  about  the  eighteenth  of  August,  1883,  when  he 
left  the  mine,  and  one  of  the  defendants,  Mr.  Pierson,  then  took 
charge  of  it  for  the  defendants. 

The  plaintiff  was  a  merchant  and  a  banker  at  Placerville,  some  30 
miles  from  the  mines.  The  account  of  the  plaintiff,  as  guardian, 
upon  which  this  suit  is  brought,  commenced  on  the  first  of  February, 
1883,  and  closed  on  the  thirteenth  day  of  September,  1883,  and  con- 
sists of  charges  against  the  defendants  for  money  paid  divers  persons 
for  the  use  of  the  defendants,  and  also  of  credits  of  bullion  deposited, 
leaving  a  balance  at  its  close  of  $12,979.14  against  tlie  defendants, 
for  which  the  plaintiff  asks  judgment.  AH  of  the  items  of  the  ac- 
count, up  to  the  eighteenth  day  of  August,  1883,  were  made  by  Lyons, 
the  superintendent.  Those  paid  afterwards  were  at  the  instance  of 
Pierson,  the  manager  for  the  defendants.  Mr.  Lyons,  as  agent  of 
the  Pleasant  Valley  mine,  and  also  of  the  Mt.  Hope,  commenced  an 
Account  with  the  plaintiff  about  the  thirteenth  of  August,  1881,  and 
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eontinued  it  nntil  the  oommencement  of  the  acoonnt  sned  upon ;  the 
plaintiff  claiming,  however,  that  after  the  first  of  August,  1882,  it  was 
all  the  acoonnt  of  the  Mt.  Hope  mine.  The  defendants  deny  their 
liability  upon  the  plaintiff's  account;  and  you  are  to  determine  that 
issue  under  the  law  given  you,  and  the  facts  of  the  case. 

One  of  the  first  questions  of  law  to  be  determined  is  the  authority 
of  Lyons,  as  the  agent  and  superintendent  of  the  defendants,  placed 
in  charge  of  the  mine,  in  reference  to  incurring  this  liability  to  the 
plaintiff  in  the  operation  of  the  mkie  for  them.  As  a  general  princi- 
ple, an  agent  has  all  the  necessary  authority  to  transact  the  business 
of  the  principal, — the  same  as  that  of  the  principal  himself, — and  to 
make  all  contracts  and  transactions  within  the  scope  of  the  business 
to  be  transacted  by  the  agent.  But  in  these'  mining  partnerships 
and  transactions  the  authority  of  the  agent  is  somewhat  restricted, 
and  not  so  broad  as  in  general  agencies.  Mr.  Lyons,  as  the  agent 
and  superintendent  of  the  defendants,  had  no  implied  general  au- 
thority to  borrow  money  to  carry  on  the  mines,  and  could  only  do  so 
by  express  authority  of  the  defendants.  But,  as  such  agent,  he  had 
implied  authority  to  bind  the  firm,  the  owners,  in  the  employment  of  , 
labor  and  materials  to  run  the  mine,  and  incur,  if  necessary,  debts 
for  that  purpose ;  and,  incidental  to  such  authority,  he  could  execute 
and  deliver  to  employes,  or  persons  furnishing  mat«rials  necessary  to 
run  the  mine,  written  evidences  in  the  form  of  memorandums,  orders, 
or  checks  for  such  amounts  as  might  be  due  them,  in  such  manner  , 
as  was  usually  done  by  superintendents  under  like  circumstances ; 
and,  if  the  plaintiff  purchased  or  cashed  the  checks  oi  orders  so  given 
by  Lyons  in  the  usual  course  of  his  business  as  a  banker,  he  obtains 
thereby  a  right  to  recover  of  the  defendants  the  amounts  so  paid  in 
good  faith  for  said  orders  and  checks,  in  the  form  of  action  adopted 
in  this  case.  This  authority  may  be  acquiesced  in  by  the  defendants 
if  they  hud  knowledge  of  such  course  of  business  and  checks  being 
made,  and  made  no  objection  thereto,  if  such  be  the  fact. 

This  implied  power  of  Lyons  may  be  determined  or  limited  by  no- 
tice given  him  by  the  defendants  in  reference  to  such  payment  of  or- 
ders. If  it  appear  in  the  evidence  that  the  defendant  Crocker,  for 
the  other  defendants,  notified  the  plaintiff  at  any  time  that  be  must 
not  allow  their  agent,  Lyons,  to  overdraw  the  account  with  him, 
then,  after  such  notice,  the  plaintiff  would  have  no  right  to  recover 
for  such  advancements  afterwards  made,  if  the  orders  made  such  over- 
draft, as  that  would  terminate  the  implied  authority  of  Lyons  to 
make  orders  and  checks,  and  the  plaint^'s  right  to  pay  them,  unless 
there  was  a  sufficient  deposit  to  meet  them. 

It  was  the  duty  of  the  plaintiff,  after  finding  the  account  was 
largely  against  the  agent,  to  make  reasonable  inquiry  of  the  defend- 
ants, or  some  of  them,  as  to  their  consent  for  the  paymisnt  of  the 
orders  and  checks  drawn  by  Lyons  without  sufficient  deposit  to  meet 
them;  and  if,  on  such  inquiry,  Mr.  Crocker,  for  the  other  defendants, 
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gave  the  plainiifF  the  right  or  gare  him  to  understand  that  Lyons 
was  to  be  allowed  to  overdraw  this  aceoant  with  the  plaintiff,  then, 
after  that  permission,  the  defendants  would  be  liable  for  such  over- 
draft, to  the  extent  of  the  limits  given  in  the  permission,  and  not 
substantially  beyond  it;  but  it  would  not  change  their  liability  on 
previous  payments,  as  before  stated  to  you. 

The  fact  whether  Lyons,  the  agent  of  the  defendants,  honestly  ap- 
plied the  proceeds  of  the  mine  for  its  benefit,  or  in  what  way  he  did 
so,  does  not  affect  the  rights  of  the  plaintiff,  if  the  items  sued  upon 
were  paid  and  furnished  by  the  plaintiff,  with  the  proper  authority 
of  Lyons  to  so  transact  the  business. 

Whether  the  account  sued  upon  was  carried  on  in  the  books  in  the 
individual  name  of  Lyons,  or  that  of  the  Mt.  Hope  Mining  Company, 
is  not  material,  if,  as  a  matter  of  fact,  the  account  was  that  of  the 
mining  company;  and  the  evidence  must  satisfy  you  that  it  was  the 
account  of  the  mining  company,  and  not  Lyons'  individual  account 
outside  of  the  operations  of  the  defendants'  mine.  In  reference  to 
this  it  is  proper  to  examine  the  books  and  evidence,  and  see  when 
the  mining  company  was  inserted  in  the  account,  and  ascertain 
whether  the  credit  was  in  fact  given  to  Lyons  alone,  or  the  mining 
company. 

The  agent,  Lyons,  had  no  implied  authority  to  bind  the  defendants 
by  the  execution  of  the  $7,500  note  to  the  plaintiff,  and  could  only 
do  so  by  express  authority,  and  no  such  authority  is  claimed  by  the 
plaintiff.  If  the  plaintiff  took  this  note  from  Lyons  as  bis  individual 
note, — as  actual  payment  to  him  of  that  amount  of  the  account, — 
and  80  credited  the  same  on  the  account,  it  would  be  a  payment  thereon 
to  that  extent;  but,  if  the  note  was  not  so  taken  as  payment  in  fact, 
it  would  not  make  such  payment,  although  credited  upon  the  account. 

Checks  and  orders  drawn  by  Lyons  on  the  plaintiff,  payable  to 
himself,  and  paid  to  him  personally  by  the  plaintiff,  without  money 
on  deposit  to  meet  them,  would  be  borrowing  money,  for  which  he 
could  not  make  the  defendants  liable  without  express  authority  being 
shown;  but,  if  shown  to  have  been  paid  to  persons  who  had  debts 
against  the  company  for  labor,  etc.,  and  not  to  Lyons  himself,  such 
checks  and  orders  would  be  the  same  as  others  heretofore  referred  to. 

The  statements  of  0.  D.  Crocker  do  not  bind  the  defendants,  unless 
it  be  shown  that  he  was  their  ageut  in  the  matter  about  which  the 
statement  was  made.  If  be  was  the  agent  of  the  corporation  formed 
in  1884,  and  not  of  the  defendants,  he  could  not  affect  the  defendants 
by  any  statements  about  their  business. 

That  part  of  the  plaintiff's  account  sued  upon,  paid  by  him  after 
the  eighteenth  of  August,  1883,  when  Lyons  left  the  employ  of  the  de- 
fendants, if  paid  under  the  direction  of  Pierson,  as  the  agent  of  the 
other  defendants,  gives  the  plaintiff  the  right  to  recover  such  amount 
BO  paid  in  this  action;  and  this  liability  is  not  disputed  by  the  de- 
fendants. 
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The  fact  whether  the  defendants  knew  of  the  f;uatdianship  of  the 
plaintiff  in  the  transactions  with  the  plaintiff  is  not  material  in  this 
aotion,  so  that  he  show  and  establish  bis  representative  character. 

The  burden  is  upon  the  plaintiff  to  show  the  amounts  and  items 
claimed  to  have  been  paid  by  him  and  stated  in  his  aooount,  to  ena< 
ble  him  to  recover  for  them.  He  can  only  recover  such  as  he  shows 
he  has  so  paid  under  these  directions. 

Now,  take  this  case,  examine  carefully  the  evidence,  and  apply  the 
facts  so  established,  with  these  general  principles  of  the  law,  and 
make  such  finding  as  will  satisfy  you  of  having;  correctly  decided  the 
case.  If  you  iiad  for  the  plaintiff,  you  will  give  him  interest,  at  the 
rate  of  7  per  cent.,  on  the  balance  of  the  account,  from  the  time  pay- 
ments were  so  made  to  the  first  day  of  the  present  term. 

Verdict  for  the  plaintiff. 


Loud,  Ex*x,  ».  Stone.* 

(Olreuit  Oovrt,  D.  MaisaehusetU.    Augnst  18, 1886.) 

Patents  for  Inventions — Suit  fob  Infrinsement — PKOFrrs— Mabtkr's  Rb- 

POBT. 

The  report  of  the  master,  finding  that  at  least  one-half  of  defendant's  profits 
made  from  his  manufacture  and  sale  of  infringing  pumps  was  due  to  the  use 
of  the  patent  in  suit,  sastained,  and  a  rehearing  of  the  case  denied. 

In  Equity. 

J.  E.  Maynadier  and  F.  Dodge,  for  complainant. 

T.  L.  Wakefield,  for  defendant. 

Colt,  J.  Judge  Nelson  held  that  the  plaintiff  was  not  entitled  to 
recover  the  entire  profits  derived  by  the  defendant  from  the  manu. 
facture  and  sale  of  the  infringing  pumps ;  that  the  defendant  is  ac- 
countable for  the  profits  only  so  far  as  the  infringing  pumps  contained 
the  exact  improvements  described  in  the  plaintiff's  patent  in  suit. 
In  the  report  of  the  master,  on  recommitment,  he  has  found  that  at 
least  one-half  of  the  profit  made  by  the  defendant  is  to  be  attributed 
to  his  use  of  the  plaintiff's  invention.  The  defendant  excepts  to  the 
master's  construction  of  Judge  Lowell's  opinion  that  the  exact  im- 
provements described  in  the  patent  in  suit  consist  in  the  chamber 
and  valves  so  arranged  in  a  diaphragm  pump  that  they  can  be 
reached  and  the  valves  removed  by  hand  for  the  purposes  specified. 
I  think  the  master's  construction  right,  and  that  his  finding  upon  the 
question  of  what  are  the  exact  improvements  described  in  plaintiff's 
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patent  is  snfficiently  definite  under  the  order  of  recommitment.  De- 
fendant's first  exception  shoald  be  overruled. 

The  master  found  that  no  prior  pump  contained  any  part  of  the 
plaintiff's  improvements  as  defined  by  the  court.  The  fact  that  in 
prior  piston  pumps  the  chamber  and  valves  could  be  reached  and  re- 
moved by  hand  is  immaterial.  The  portion  of  defendant's  profits  for 
which  he  is  accountable  is  not  to  be  measured  by  what  was  attribu- 
table to  the  use  of  a  diaphragm  instead  of  a  piston,  but  it  is  the  profits 
attributable  to  the  use  of  plaintiff's  patented  combination.  The  de- 
fendant's second  exception  is  overruled. 

The  findings  of  the  master  that  the  improvements  covered  by  plain- 
tiff's patent  are  not  found  in  prior  pumps,  and  that  the  Edson  water- 
pump  may  properly  be  considered  as  an  abandoned  experiment,  seem 
to  me  to  be  correct,  and  therefore  the  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  exceptions  are  overruled.  The  ninth  exception 
is  also  overruled. 

I  think  the  master's  report  on  the  state  of  the  art,  and  the  exact 
improvements  covered  by  plaintiff's  patent,  are  sufficiently  clear,  and 
that  his  finding  that  at  leaqt  one-half  of  the  profit  made  by  defend- 
ant is  to  be  attributed  to  his  use  of  plaintiff's  invention  should  be 
affirmed.     This  disposes  of  the  tenth  exception. 

The  remaining  exceptions,  so  far  as  they  are  not  covered  by  those 
already  considered,  raise  the  question  whether  the  master  properly 
refused  to  report  the  evidence.  Under  the  circumstances  as  pre- 
sented in  the  master's  report,  and  which  it  is  unnecessary  to  enter 
upon  in  detail,  I  am  of  opinion  that  the  master  was  justified  in  the 
action  taken. 

Defendant's  exceptions  overruled.  Plaintiff's  exceptions  overroled. 
Defendant's  petition  for  rehearing  denied. 


WiLLARD  and  others  v.  Coopeb.* 

Same  v.  Thohes. 

(CfircuU  Court,  D.  Maine.    September  23, 1886.) 

Patents  for  Invkntions— Willard  Fish  Pocket— Patent  No.  840,680. 

Patent  No.  240,630,  granted  to  Henry  E.  Willard,  April  2«,  1881,  for  improve- 
ments in  flailing  apparatus,  is  void  for  want  of  invention. 

In  Equity. 

WiUiam  Henry  Clifford,  for  complainants. 

George  E.  Bird,  for  Eben  C.  Cooper. 

'Reported  by  A.  H.  Davis,  Esq.,  clerk  United  States  drcnit  oonrt  of  Mdna. 
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Herbert  O.  Briggs,  for  Charles  D.  Thomes. 
Before  Gbat,  Justice,  and  Colt,  J. 

Colt,  J.  In  these  suits  the  respondents  are  charged  \rith  infring- 
ing letters  patent  No.  240,630,  granted  to  Henry  E.  Willard,  April  26, 
1S81,  for  improvements  in  fishing  apparatus.  The  object  of  the  im- 
provement is  to  provide  a  pocket  or  bag  into  which  the  fish,  which 
have  been  caught  in  a  seine,  may  be  transferred,  and  kept  alive  until 
they  are  dressed  for  packing.  The  apparatus  consists  of  a  pocket 
attached  to  the  vessel's  rail,  and  hung  upon  two  booms  which  project 
from  the  side  of  the  vessel.  The  booms  are  attached  to  the  hull  of 
the  vessel  so  as  to  move  freely  in  different  directions.  There  are  guys 
at  the  outer  ends  of  the  booms,  which  serve  to  adjust  them  in  a  lateral 
direction,  while  they  are  raised  and  lowered  by  means  of  tackle  ex- 
tending from  the  tuasts  to  their  outer  ends.  Outhauls  connected  with 
the  outer  corners  of  the  bag  serve  to  lower  and  raise  the  outer  edge 
of  the  bag.  Lace  lines  are  permanently  attached  to  the  center  of  the 
head-line,  and  run  each  way  through  gcommets  which  are  fastened  to 
the  head-line.  There  are  supporting  lines  connected  with  the  center 
of  the  bag's  head-line,  which  are  of  use  when  the  vessel  rolls  heavily. 
The  seine  is  brought  along-side  the  pocket  by  the  seine-boat.  The 
outer  edge  of  the  seine  is  then  fastened  to  the  edge  of  the  bag,  along 
the  whole  front  of  the  bag,  between  the  outer  ends  of  the  booms.  This 
is  done  by  thrusting  the  corks  of  the  seine  between  the  lace  lines  and 
the  head-line,  and  then  pulling  the  lace  lines  taut.  The  claim  is  for 
the  pocket  in  combination  with  the  seine,  lace  lines,  grommets,  out- 
hauls, booms,  head-line,  corks,  supporters,  and  guys. 

The  defendants  introduce  a  prior  patent  granted  to  Benjamin  Mer- 
ritt,  Jr.,  in  1858,  which  shows  a  net  for  catching  fish  attached  to  the 
side  of  a  vessel,  and  stretched  out  upon  two  movable  booms  projecting 
from  the  vessel.  Numerous  witnesses  are  called,  who  testify  to  the 
use  of  fish  pockets,  with  and  without  booms,  in  connection  with  a 
seine,  prior  to  Willard's  device.  Many  of  these  witnesses  are  not 
wholly  disinterested,  and  for  this  reason  this  evidence  is  not  entitled 
to  the  weight  it  would  otherwise  have.  But,  while  receiving  this  evi- 
dence with  caution,  still,  in  view  of  what  was  manifestly  old  and  well 
known,  we  cannot  discover  more  than  the  exercise  of  mechanical  skill 
in  the  construction  of  the  Willard  apparatus.  We  can  find  no  inven- 
tion in  combining  a  fish  pocket  with  a  seine  in  the  manner  described, 
nor  in  the  use  of  booms,  which  are  attached  to  the  vessel  in  the  same 
way  as  the  old  boat's  boom,  nor  in  the  use  of  guys,  head-lines,  grom- 
mets, and  other  well-known  apparatus.  In  making  and  working  a 
fish  pocket,  it  seems  to  us  these  old  and  familiar  things  would  im- 
mediately suggest  themselves  to  one  skilled  in  the  art.  In  our  opin- 
ion, Willard  made  no  invention  or  discovery,  in  the  sense  of  the  pat- 
ent law,  such  as  entitles  him  to  a  monopoly,  and  therefore  the  bill 
must  be  dismissed. 
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Nbwburt  and  others  v.  SQCiiBBa  and  others.* 
(Oireuit  Court,  D.  M<u*aehu*eU».    October  S,  1886.) 

Patents  fob  iNVKimoNS — Time-Looks. 

Letters  patent  Nob.  384,049  and  284,143,  of  August  38,  1883,  to  Henry  F. 
NewbuTjr,  for  improTementa  in  mode  of  monnting  time-locks,  constmed,  and 
held  limited  by  the  prior  art  to  the  particular  modes  of  isolating  time-locks 
set  out  in  the  patents,  and  that  defendants,  employing  substantially  different 
mechanism,  did  not  infringe. 

In  Equity. 

Satnl.  A.  Duncan  and  Benj.  F.  Thwnton,  for  oomplainants. 

WelU  W.  Leggett,  for  defendants. 

Before  Gkat,  Justice,  and  Colt,  J. 

Colt,  J.  The  complainants  allege  infringement  of  two  patents 
numbered  284,049  and  284,142,  dated  August  28,  1883,  granted  to 
Henry  F.  Newbury  for  improvements  in  mode  of  mounting  time-locks. 
The  complainants  contend  that  the  ordinary  mode  of  mounting  time- 
locks,  by  attaching  them  to  the  interior  face  of  the  outside  door  or 
wall  of  a  safe,  does  not  afford  protection  against  the  nse  of  dynamite 
or  other  quick  explosive.  By  the  explosion  of  a  small  charge  of  dy- 
namite outside  the  door  or  wall  of  the  safe,  opposite  or  in  close  prox- 
imity to  the  time-lock,  it  is  said  the  delicate  parts  of  the  time  move- 
ment may  be  broken,  in  consequence  of  which  it  will  ran  down,  thereby 
withdrawing.the  dog.  and  enabling  the  bolt-work  to  be  released.  The 
object  of  the  Newbury  invention  is  to  guard  against  this  danger  by 
the  isolation  of  the  time-look  from  the  door  and  walls  of  the  safe. 
Newbury  describes  three  modes  of  isolation :  The  time-lock  may  be 
attached  to  the  face  of  an  inner  door,  sufficiently  removed  to  prevent 
injury  from  the  bulging  in  of  the  outer  door  by  means  of  dynamite; 
or  it  may  be  mounted  on  a  hinged  supporting  bar  placed  at  a  suffi- 
cient distance  behind  the  door;  or  it  may  be  supported  on  a  fixed 
standard  rising  from  the  bottom  of  the  structure,  and  removed  so  far 
from  the  door  and  walls  that  it  is  protected  from  injury. 

The  defendants  deny  that  Newbury  was  the  first  to  isolate  a  time- 
lock,  and  they  introduce*  various  alleged  anticipations.  Before  the 
date  of  the  Newbury  invention  it  appears  that  time-looks  had  been 
mounted  on  a  plate  or  strip  of  metal  which  was  attached  at  one  or 
both  its  ends  to  the  bolt  frame  of  the  safe  door.  They  had  been 
motinted  on  a  plate  which  was  bolted  to  one  of  the  bars  of  the  bolt 
frame,  so  as  to  bring  the  lock  directly  behind  the  bolt-bar.  They 
had  been  attached  to  plates  supported  from  the  door  by  standards  or 
thimbles.  A  time-lock  had  been  fastened  to  a  wooden  block  placed 
in  one  corner  of  the  safe,  and  held  in  place  by  wooden  wedges.    Bab- 
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ber  washers  had  been  inierpoBed  between  the  time-looks  and  the  door 
to  whioh  they  were  seoared,  thereby  removing  them  from  direct  con- 
tact with  the  face  of  the  door.  Safes  had  been  divided  into  two  com- 
partments by  a  vertical  partition  extendinR  from  the  door  to  the  back 
of  the  safe,  and  a  combination  lock  had  been  mounted  on  such  par- 
tition. 

In  view  of  the  prior  state  of  the  art,  all  that  Newbnry  did,  it  seems 
to  us,  was  to  extend  the  idea  of  isolation  a  little  farther,  to  make  it 
more  complete.  Perfect  isolation  of  the  clock  and  Its  lock-bolt  from 
the  door  and  walls  of  a  safe  would  seem  almost  impossible.  In  one 
of  the  modes  described  by  Newbury  we  find  the  standard  upon  which 
the  time-lock  is  inserted  placed  on  the  bottom  of  the  safe  or  vault; 
in  another  mode  it  is  supported  on  a  bar  which  is  attached  to  brack- 
ets on  the  side  walls  of  the  safe.  Admitting  that  Newbury  was  the 
first  to  discover  that  the  use  of  dynamite  necessitated  a  greater  iso- 
lation of  the  time  mechamism  than  afforded  security  against  gun- 
powder or  sledging,  still  the  idea  of  separating  the  time-look  from  the 
tioor  or  walls  of  a  safe  was  old.  To  meet  a  new  danger,  he  improved 
npon  and  extended  an  old  idea.  Newbury's  invention  is  not  a  great 
discovery.  It  is  for  an  improvement,  and  consequently  he  should 
be  limited  to  the  particular  forms  of  devices  described  in  his  patents. 

The  first  patent,  No.  284,049,  relates  to  details  of  oonstraction,  and 
the  defendants  are  charged  with  infringement  of  the  fir^t  claim,  which 
is  as  follows : 

"In  combination  with  the  dooi'-boltfl  of  a  safe  or  vault  door,  a  lock  having 
a  locl(ing  bolt,  and  a  time  movement  connected  therewith,  monnted  upon  a 
support  behind  such  door,  and  isolated  therefrom,  and  from  the  wails  of  the 
structure,  and  made  movable  for  giving  entrance  to  the  safe  or  vault." 

In  the  second  patent,  No.  284,142,  Newbnry  claims  broadly  the  iso- 
lation of  a  time-lock,  without  confining  himself  to  any  particular  mode 
of  isolation.     He  says : 

"What  I  claim  as  new  is,  in  combination  with  a  safe,  vault,  or  similar 
structure,  a  lock  having  a  locking  bolt  and  a  time  movement  connected  there- 
with, placed  within  such  structure,  and  having  both  its  bolt  and  its  time 
movement  isolated  from  the  door,  and  walls  thereof,  substantially  as  and  for 
the  purpose  set  forth." 

However  broad  the  language  of  these  claims  may  be,  we  think  they 
must  be  limited  in  their  legal  scope  to  the  three  modes  of  isolation 
described  in  the  specifications  and  drawings  of  the  patents. 

It  remains  to  consider  whether  the  defendants  use  either  of  these 
three  modes.  If  the  defendants  infringe,  it  is  by  the  use  of  the  first 
mode  described  by  Newbury,  for  it  is  manifest  that  they  do  not  use 
either  the  hinged  supporting  bar  or  the  upright  standard  in  mounting 
their  time-locks.  The  first  mode  for  mounting  the  time-lock  found 
in  the  Newbnry  patents  is  by  attachment  to  the  face  of  the  inner 
door.  Turning  to  the  specifications  and  drawings,  we  find  that  the 
look  is  placed  on  the  outside  face  of  the  inner  door,  which  extends 
v.28F.no.l4— 48 
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across  the  safe  from  side  to  side.  The  bolt  of  the  time-look  dogs  the 
door-bolts  of  the  outer  door  by  means  of  an  angle  lever  or  jaw  piv- 
oted to  the  outer  door,  and  which,  together  with  a  tie-bar,  forms  the 
connection  between  the  sliding  bolt  of  the  time:lock  and  the  door- 
bolts.  Newbnry  proceeds  upon  the  old  plan  of  placing  the  lock  be- 
hind the  outer  door,  but,  instead  of  attaching  it  in  the  old  way  to  the 
inner  face  of  the  outer  door,  he  attaches  it  to  the  outer  face  of  the 
inner  door. 

In  the  defendants'  safe  the  time-lock  is  mounted  on  the  inner  face 
of  the  inner  door.  It  has  two  interior  compartments,  each  closed  by 
a  separate  door.  In  front  of  the  two  inner  doors,  closing  the  whole 
interior,  is  the  outer  door.  The  small  door  of  the  upper  interior  com- 
partment has  two  locks  mounted  on  its  inner  face, — one  a  combina- 
tion lock,  and  the  other  a  time-lock.  The  time-lock  dogs  the  bolts 
of  the  inner  door  and  the  bolts  of  the  outer  door.  This  is  effected 
by  a  mechanical  connection  between  the  two  sets  of  bolts ;  the  outer 
door  having  a  pin  which  projects  into  the  arbor  or  handle  of  the  inner 
door,  whereby,  when  the  two  doors  are  closed,  the  movement  of  one 
set  of  bolts  will  cause  the  movement  of  the  other  set,  and  the  locking 
of  one  set  effects  the  locking  of  the  other.  The  defendants  put  the 
time-lock  in  the  ordinary  way  upon  the  inner  door,  and  their  inven- 
tion appears  to  consist  in  making  the  time-lock  dog  the  bolt-work  of 
both  the  outeV  and  inner  doors,  rather  than  in  the  isolation  of  the 
time-lock,  though  undoubtedly  the  time-lock  thereby  becomes  iso- 
lated. In  our  opinion,  the  defendants'  structure  is  quite  different 
from  anything  found  in  the  Newbury  patents. 

Holding  that  Newbury  is  limited  to  the  modes  of  isolating  the  time- 
lock  set  out  and  described  in  the  specifications  and  drawings  of  his 
two  patents,  and  the  defendants  employing  substantially  different 
mechanism,  there  can  be  no  infringement,  and  the  bill  must  be  dis- 
missed. 


Butler  v.  Ball. 
(Gireua  Court,  ilT.  J).  Ohio,  E.  B.    April  Term,  1886.) 

Patents— Infbingement — Injunction  Pending  Ibsitb. 

Where  a  patent  bas  boea  applied  for  on  an  invention,  the  coart  haa  jnria- 
diction  to  grant  an  ii^unction  to  restrain  its  infringement  pending  the  hear- 
ing. 

In  Equity. 

Baldwin  dc  Shields  and  Charlei  C.  Vpham,  for  oomplaluants. 

W.  W,  <Ss  J.  J.  Clark,  for  respondent. 

WelkER,  J.    The  complainant  claims  to  have  invented  a  new  and 
improved  device  for  attaching  memorandum  tablets  to  telephones. 


Digitized  by 


Google 


THE  QDBKIT.  766 

and  deseribed  in  bis  bill ;  and  states  that  ha  has  applied  to  the  pat* 
eut-ofiSce,  under  the  statate,  for  a  patent  for  his  invention,  which  is 
now  pending  and  yet  undecided.  He  alleges  that  the  defendant  is 
making  and  selling  his  device,  and  so  doing  him  irreparable  damage, 
and  asks  an  injunction  pending  the  hearing.  The  defendant  demurs 
to  the  bill  for  want  of  equity. 

The  question  raised  is  whether  the  court  has  jurisdiction  of  the  sub- 
ject-matter before  the  complainant  obtains  his  patent.  Bev.  St.  $ 
629,  provides  that  the  circuit  court  shall  have  original  jurisdiction 
"of  all  snits,  at  law  or  in  equity,  arising  under  the  patent  or  copyright 
laws  of  the  United  States." 

In  Bobb,  Fat.  13,  Justice  Washihoton  says : 

"The  general  law  declares  beforehand  that  the  right  to  the  patent  belongs 
to  him  wlio  ia  the  flrat  inventor,  even  before  the  patent  is  granted ;  therefore 
any  person,  who,  knowing  that  another  is  the  first  Inventor,  proceeds  to  con- 
struct a  machine,  acts  at  his  peril,  with  a  full  knowledge  of  tbe  law." 

In  Jones  v.  Sewall,  6  Fish.  843,  Justice  Guffobd  says: 

"Inventions  lawfully  secured  by  letters  patent  are  the  property  of  the  in* 
venters,  and  as  such  the  franchise  and  tbe  patented  product  are  as  much  en- 
titled to  legal  protection  as  any  other  species  of  property,  real  or  personal. 
Tbey  are.  indeed,  property,  even  before  they  are  patented,  and  continue  to 
be  such  without  that  protection  until  tbe  inventor  abandons  the  same  to  the 
public." 

It  seems  to  me  that  tbe  court,  under  these  oases,  is  sustained  in 
holding  that  the  complainant  is  entitled  to  the  relief  prayed  for  while 
his  application  for  a  patent  is  pending,  and  therefore  the  demurrer  is 
overruled. 


Tea  QoBa>. 

(DMrtet  Omn,  8.  D.  Nma  York.    July  S»,  188S.) 

CABRHtRS— OV  OOODS  BT  YESSBIr-DnCHABaX  OT  CABOO— DBIAT— PXBlCAmilT 

Rbpaibs  UmracKSBART  taa,  Votaob — Oensrai,  Avkraok. 

Repairs  made  necessary  by  a  general  averaj^e  cause  are  a  subject  of  general 
average  affecting  the  cargo,  so  far  as  the  repairs  are  reasonably  necessary  to 
enable  the  ibip  to  prosecute  the  voyage;  but  a  ship  is  not  Justified  in  discharg- 
ing a  large  amount  of  cargo,  or  in  incurring  long  delay,  for  the  purpose  of 
making  permanent  repairs,  when  comparatively  slight  and  temporary  repairs, 
reasonably  saffldent  to  complete  the  voyage,  could  be  made  speedily,  and  with 
■pkaU  change  in  the  cargo. 

Sams  —  TitAHSHmfKHT  oy  Sua ab — Loss  nr  Wbiort — Sscond abt  Dbaix aob. 
The  bark  Queen,  from  Bahia  to  New  Tork,  loaded  with  a  cargo  of  sugar, 
having  met  with  heavy  weather,  which  broke  one  of  the  carlines  of  the  main 
hatch,  and  caused  a  crack  in  the  main  beam,  put  into  St.  George  for  neces- 
sary repairs.  Bot  the  purpose  of  putting  in  a  nan  main  beam,  when  the  court 
found  tne  crack  In  tbe  old  beam  could  have  been  sufflciently  repaired  for  the 
voyage  at  sU^t  expense  and  with  little  delay,  die  unshipped  a  large  part. 
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of  the  cargo,  etnd  incurred  a  delay;  of  six  weeks  longer  Aan  would  have  been 
needed  for  temporary  repairs,  during  whicli  time  the  sugar,  through  the  tran- 
shipment and  change  of  temperature,  as  the  court  found  upon  the  facta,  in- 
curred a  large  and  unusual  loss  of  weight  by  "secondary  drainage. "  BM, 
that  the  ship  was  liable  for  the  ususnat  loss  in  weight  thus  caused. 

In  Admiralty. 

Sidney  Chubb,  for  libelant. 

North,  Ward  d  Wagataff,  for  claimants. 

Browk,  J.  The  libel  olaims  $6,000  damages  for  loss  in  weight  of 
a  cargo  of  sugar  shipped  at  Bahia,  to  be  delivered  at  Mew  York.  The 
bills  of  lading,  dated  November,  1888,  recited  the  receipt,  in  good  or- 
der and  condition,  of  10,261  bags,  718,810  kilos  net,  which  are  eqnal 
to  1,586,334  pounds,  or  70S  tons.  Upon  the  discharge  at  New  York, 
March  25  to  28,  1884,  bat  1,410,150  pounds  gross  were  delivered; 
which,- deducting  the  tare,  28,198,  leates  1,881,952  pounds, — a  differ- 
ence of  294,382  pounds,  or  about  92  tons.  . 

On  January  lOtb,  when  off  Hatteras,  the  bark  met  very  heavy 
weather,  and  shipped  a  great  deal  of  water,  which  broke  a  carline  or 
sleeper  on  the  starboard'  side  of  the  main  hatch,  so  that  the  deck  at 
that  point  sagged  down  from  two  to  three  inches,  and  also,  as  alleged, 
cracked  the  main  beam  of  the  hatch  at  a  point  about  two  feet  from 
the  hatch.  The  master  deemed  it  necessary  to  put  into  St.  George, 
Bermuda,  for  repairs,  which  he  reached  on  January  13th.  An  offi- 
cial survey  was  held,  resulting  in  the  recommendation  that  a  new 
main  beam  and  sleeper  be  put  in;  two  yards  and  a  topmast  renewed; 
the  deck  and  top  sides  caulked,  besides  some  other  repairs ;  and  that 
so  much  of  the  cargo  be  unloaded  as  was  necessary  to  bring  the  metal 
line  a  foot  above  water,  for  the  purpose  of  caulking  the  top  sides. 
About  two-thirds  of  the  cargo,  7,632  bags,  were  accordingly  landed; 
the  repairs  recommended  were  made;  the  cargo  reloaded;  and  the 
bark  was  ready  to  sail  by  February  26th.  Still  further  detained,  as 
alleged,  through  the  delay  of  the  material-men  in  rendering  their 
bills,  the  bark  finally  sailed  on  March  11th,  and  arrived  in  New  York, 
without  further  accident,  on  March  20th.  The  entire  expense  at 
Bermuda  was  about  £1,200;  of  which  about  £702  was  apportioned 
to  general  average,  and  the  residue,  including  all  the  repairs,  was  im- 
posed on  the  bark  alone.  Of  the  general  average  charges,  about 
i400  were  for  the  unloading,  storage,  and  reloading  of  the  cargo. 
The  agents  of  the  underwriters  on  the  cargo,  though  strenuously  ob- 
jecting to  the  extent  of  the  repairs  made  and  of  the  unloading  of  the 
cargo,  in  the  end  advanced  to  the  captain,  without  prejudice,  some 
£500  on  account  of  the  charges  incurred  for  the  cargo. 

On  discharging  the  bags  at  St.  Georges,  about  .500  were  found  badly 
damaged  by  sea-water,  which  had  made  its  way  through  the  broken 
deck,  and  upon  the  starboard  side.  The  rest  of  the  bags  were  then 
deemed  in  good  condition.     On  reloading,  a  eonsid^able  number  of 
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those  thai  appeared  aonnd  on  the  discharge  were  "stained  and  mussy," 
and  indicated  some  drainage.  On  discharging  at  New  York  3,300 
bags  were  goond,  weighing  468,182  pounds  gross,  or  an  average  of 
about  142  pounds  per  bag;  5,500  bags  damaged,  weighing  758,998 
pounds  gross;  1,315  bags  "badly  damaged,"  weighing  gross  175,874 
pounds;  155  bags  "slack,"  weighing  12,048  pounds;  and  twelve  bags 
«mpty,  weighing  78  pounds;  total,  10,282  bags,  gross  1,410,150 
pounds.  The  extra  number  of  bags  arose  from  the  purchase  of  some 
new  bags  at  Bermuda  on  account  of  some  old  ones  that  had  become 
broken. 

The  libelant  alleges  that  putting  in  a  new  beam  at  Bermuda  was 
unnecessary,  and  that  this  involved  a  great  loss  of  time,  and  waste  of 
the  sugar  unladen,  through  secondary  drainage,  caused  by  the  heat 
and  moisture  to  which  it  thereby  became  exposed;  that  the  amount 
of  sugar  unladed  there  was  also  greater  than  was  necessary  for  thet. 
repairs  made ;  and  that  there  was  unreasonable  delay  both  in  the  time 
taken  for  repairing  and  in  sailing  after  the  bark  was  ready  for  sea.  I 
find  it  necessary  to  consider  only  the  first  three  of  these  charges. 

There  was  an  unusual  loss  in  the  weight  of  the  sugar  on  this  voy« 
age,  for  which  the  ship  must  answer,  unless  she  satisfactorily  ac- 
counts  for  the  loss  without  fault  on  her  part.  The  bills  of  lading 
specify,  in  the  written  parts,  the  net  weight  of  sugar  received  on 
board  "in  good  condition."  The  net  weight  delivered  was  204,383 
pounds  less.  A  printed  clause  in  the  bills  of  lading  says,  "Weights 
and  contents  unknown."  This  permits  the  ship  to  show,  if  she  can, 
a  loss  weight  received,  or  that  all  received  was  delivered.  Bat  the 
burden  of  doing  so  remains  on  her.     The  Sloga,  10  Ben.  315. 

The  whole  number  of  bags  was  delivered;  but  not  all  the  weight. 
There  is  no  direct  evidence  impeaching  the  correctness  of  the  weight 
put  aboard;  and  the  master's  testimony  concerning  the  draught  of 
the  bark  at  different  times,  and  her  dead>weight  capacity,  are  not  so 
consistent  as  to  furnish  any  reliable  data  for  rejecting  the  weight 
receipted  for  in  the  bills  of  lading.  The  same  draught  is  given  for 
442  tons  and  for  480  tons.  The  difference  in  weight  must  therefore 
be  accounted  for  by  natural  loss,  by  sea  damage,  or  by  the  fault  of 
the  ship. 

1.  Natural  loss.  The  testimony  of  Mr.  Putnam  shows  that  a  loss 
of  6  per  cent,  from  natural  waste  is  the  highest  shown  during  a  large 
experience  in  such  shipments.  The  8,300  sound  bags,  constituting 
nearly  one-third  of  the  cargo,  may  be  fairly  considered  as  represent- 
ing an  average  of  the  different  sizes  of  bags.  The  weight  of  these, 
when  shipped  at  Bahia,  upon  the  average  of  the  whole  number,  would 
be  510,175  pounds  net.  On  delivery  at  New  York,  they  weighed,  de- 
dusting  6,600  pounds  tare,  461,532  pounds,  or  an  average  of  nearly 
140  pounds  per  bag, — a  loss  of  48,643  pounds,  or  9^  per  cent,  of 
their  net  weight  when  shipped.  Considering  that  the  voyage  was 
prolonged  two  months  by  putting  in  to  Bermuda,  thus  doubling  the 
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time  of  the  ordinary  passage  from  Bahia,  and  the  consequent  period 
for  the  natural  waste,  this  percentage  of  9^  per  cent,  loss  on  the 
sound  bags  is  no  more  than,  from  the  testimony  of  Mr.  Putnam, 
would  be  expected  as  the  ordinary  loss  during  so  long  a  period.  At 
the  rate  of  9J  per  cent,  decrease,  the  whole  cargo  would  show  a  nat- 
ural loss  of  148,057  pounds. 

2.  The  damage  from  sea-water  through  the  storm  of  January  10th, 
according  to  the  evidence,  afiPected  498  bags  only;  since,  on  arrival 
at  Bermuda,  and  the  unsbipment  of  three-quarters  of  the  cargo  there, 
only  that  number  was  found  wet  or  damaged.  These  were  stored  by 
themselves,  and  on  reloading  were  stowed  forwards.  The  2,629  bags 
that  were  not  unshipped  at  Bermuda  were  sound,  and  3,300  were 
delivered  sound  in  New  York.  The  highest  weight  of  amy  .500  among 
the  sound  bags  delivered  was  73,160  pounds,  and  at  New  York  there 
were  but  12  bags  wholly  empty,  and  but  155  called  "slack."  The 
weight  of  the  155  slack  bags  was  12,048  pounds,  instead  of  21,700 
pounds,  which  would  be  the  average  weight  of  the  same  number  of 
sound  bags, — a  loss  of  9,652  pounds.  The  remaining  343  bags  of 
the  498  found  damaged  at  Bermuda  would  show,  according  to  the 
least  weights  stated  in  the  weigher's  returns  of  the  1,315  "badly  dam- 
aged," a  net  loss  not  exceeding  8,000  pounds.  Allowing  these  last 
two  items  as  the  final  result  of  the  original  damage  by  sea-water  to 
the  498  bags,  they  make,  with  the  natural  loss  above  estimated, 
165,709  pounds;  leaving  38,673  pounds  still  to  be  accounted  for. 
This  loss,  distributed  among  the  remaining  6,464  bags  found  damaged 
on  delivery  at  New  York,  would  amount  to  but  about  six  pounds  per 
bag,  or  about  4|^  per  cent,  on  the  net  weight.  This  is  not,  indeed,  a 
large  discrepancy;  but,  after  the  liberal  allowance  of  9^  per  cent, 
made  upon  the  whole  cargo,  it  is  too  great  to  be  disregarded.  It 
makes  in  all  a  loss  in  net  weight  of  13|^  per  cent,  on  that  part  of  the 
cargo,  which,  according  to  the  general  testimony  of  the  claimants' 
own  witnesses  at  Bahia,  and  according  to  the  separation  of  the  cargo 
made  there  by  them,  was  not  damaged  on  arrival  there;  and  that  is 
a  rate  of  loss  which  ought  not  to  be  set  down  to  natural  damage,  or 
the  mere  inexplicable  contingencies  of  the  voyage.  If,  as  suggested 
by  claimants'  counsel,  the  weight  of  the  3,300  sound  bags  was  below 
the  average  weight  of  the  whole  number  when  loaded  at  Bahia,  the 
result  would  be  more  unfavorable  to  the  ship;  becauae  the  natural 
loss  being  then  less  than  the  9^  per  cent,  above  allowed  on  the  whole 
cargo,  the  loss  chargeable  to  other  causes  than  natural  waste  would 
be  greater. 

The  claimants'  witnesses  give  no  satisfactory  explanation  of  the 
excessive  loss  in  weight  last  referred  to.  The  master,  indeed,  testifies 
that,  on  the  whole  discharge  at  Bahia,  he  thought  about  10  per  cent, 
of  the  bags  were  marked  with  moisture.  But  this  is  not  entitled  to 
outweigh  the  specific  account  kept  each  day  of  the  strand  bags  and  of 
the  damaged  bags,  as  they  were  removed,  separated,  and  numbered 
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at  the  time.  There  are  no  caasea  assigned  for  any  injnry  to  sound 
bags  after  the  reshipment  at  Bermuda,  during  the  subsequent  voyage 
of  nine  days  to  New  York.  The  only  remaining  explanation,  there- 
fore, is  that  claimed  by  the  libelant,  viz.,  the  secondary  drainage 
that  arose  in  the  bags  discharged  sound  at  Bahia,  caused  by  the  un- 
shipping of  the  cargo  there.  This  is  not  only  testified  to  by  Mr. 
Putnam  as  a  not  uncommon  result  of  such  handling  and  stowing  in  a 
warm  and  moist  climate,  but  as  noticed  by  him  in  these  bags  at  Ber- 
muda at  the  time  when  they  were  reshipped.  If  the  unshipment, 
therefore,  was  not  necessitated  by  the  sea  damage,  nor  requisite  to 
the  proper  repair  of  the  ship  at  Bermuda,  then  the  loss  arising  from 
secondary  drainage  must  be  charged  to  the  vessel.  This  leads  us 
to  the  remaining  question  discussed  at  the  hearing,  concerning  the 
injury  to  the  main  hatch  beam,  and  the  necessityof  the  long  delaiy, 
and  of  the  unloading  of  the  cargo  at  St.  George. 

3.  There  is  great  contradiction  in  the  evidence  on  some  of  the  most 
material  facts  bearing  on  these  points.  Without  discussing  this  evi- 
dence in  detail,  the  conclusions  to  which  I  have  come  are  as  follows: 

(a)  The  master  was  justified  in  putting  in  to  Bermuda  for  repairs, 
and  in  holding  the  official  survey.  The  weight  of  testimony  is  that 
the  main  beam  was  cracked.  The  tests  applied,  of  heavy  weights, 
and  jumping  above  it,  are,  with  the  other  testimony,  I  think,  conclu- 
sive. Some  of  the  correspondence  put  in  evidence  tends  also  to  dis- 
credit the  libelant's  case  in  this  respect. 

(b)  I  have  no  doubt,  upon  the  evidence,  that  the  main  beam  might 
have  been  strenghtened,  without  removal,  by  splicing  and  bolting,  so 
as  to  be  entirely  sufficient,  and  render  the  vessel  seaworthy  for  the 
residue  of  the  voyage.  I  do  not  find  in  the  evidence  any  satisfactory 
answer  to  the  testimony  of  Mr.  Boardman  on  this  point,  who  was  a 
disinterested  and  competent  witness.  The  official  survey  held  at  Ber- 
muda doubtless  gives  the  master  a  certain  prima /aci«  support;  since 
it  recommended  all  the  repairs  made;  But  the  conceded  rivalries  at 
St.  George,  and  the  manifest  interest  to  induce  as  large  repairs  there 
as  possible,  greatly  weaken  the  weight  to  be  attached  to  the  survey. 
The  testimony*  of  the  official  surveyor,  moreover,  has  not  been  taken 
in  this  cause  to  show  that  temporary  repair  by  splicing  and  bolting 
would  not  have  been  sufficient  for  a  trip  of  nine  days  to  New  York ; 
nor  has  any  other  proof  been  given  from  masters  and  shipwrights, 
easily  obtainable  to  testify  on  such  a  point,  to  weaken  the  force  of  Mr. 
Boardraan's  testimony.  The  testimony  of  the  master  and  carpenter 
of  the  ship,  and  of  those  who  did  the  repairs  at  St.  George,  states, 
in  a  general  way,  that  all  the  repairs  made  were  necessary.  That 
repairs  of  the  cracked  beam  and  broken  sleeper  were  necessary  is, 
doubtless,  true;  but  no  one  testifies  that  temporary  repair  of  the 
beam,  by  splicing  and  bolting,  would  not  -have  been  sufficient,  and 
the  general  testimony  given  is  not  equivalent  to  that.  The  crack 
was  slight ;  its  existence  even  is  disputed  by  two  witnesses  who  ex- 
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amined  the  beam  to  see  if  any  suoh  eraok  existed.  Otherwise  ih» 
beam  was  soand.  Boardman  says  it  looked  shelled,  and  he  oould  not 
tell  whether  the  oraok  went  tfaroagh  the  beam  or  not.  That  the 
master  was  perfectly  familiar  with  the  method  of  strengthening  such 
a  beam  by  splicing  and  bolting  oannot  be  doubted. 

Some  discretion  ought  doubtless  to  be  left  to  the  master  concern- 
ing the  extent  of  the  repairs  to  be  made  in  a  port  of  distress.  He 
is  bound  to  put  the  ship  in  good  seaworthy  condition  if  possible, 
{Hazard  T.  New  England  Marine  Int.  Co.,  1  Sum.  218;  Starbuck  v. 
Same,  19  Pick.  198 ;)  and  bis  general,  authority  does  not  restrict  him 
necessarily  to  repairs  that  will  be  exhausted  by  the  voyage,  {Green  v> 
Brigffs,  6  Hare,  395 ;  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  268.)  But 
he  is  bound  to  act  in  good  faith  for  the  interests  of  both  ship  and 
cargo;  and  when  temporary  repairs,  quite  sufficient  for  the  rest  of 
the  voyage,  can  be  made  quickly  and  with  slight  expense,  he  is  not 
justified  in  inflicting  a  heavy  charge  upon  the  cargo,  and  in  other- 
wise endangering  its  condition,  through  long  delay,  for  the  sake  of 
making  permanent  repairs  for  the  general  advantage  of  the  ship  and 
her  owners.  WiUon  v.  Bank  of  Victoria,  L.  E.  2  Q.  B.  203,-211» 
212.  In  the  case  last  cited,  Blaokbubn,  J.,  says:  "Inaamueh as  the 
master  could,  by  the  expenditure  of  a  comparatively  small  sum  on 
temporary  repairs  and  coals,  bring  the  ship  and  cargo  safely  home,  it 
was  his  duty  to  do  so;"  and  it  is  intimated  that  if  the  master  had 
done  more,  and  unshipped  the  cargo  for  that  purpose,  his  owners 
could  not  have  charged  the  expense  of  unloading  to  the  cargo,  but 
would  have  been  liable  to  the  cargo  owners. 

The  substitution  of  a  new  beam  in  place  of  the  old  one,  in  thia 
case,  when,  as  I  am  entirely  satisfied,  the  repair  of  the  old  one  would 
have  been  quite  sufficient  for  the  voyage,  was,  under  the  circum- 
stances of  this  case,  in  my  judgment,  an  unnecessary  and  unjustifi- 
able mode  of  repair.  It.  compelled  the  discharge  of  a  much  greater 
quantity  of  sugar  than  would  have  been  otherwise  required ;  set  in 
motion  secondary  drainage,  which  could  not  have  been  wholly  unex- 
pected; and  entailed  a  long  delay  at  Bermuda,  with  the  consequent 
increased  waste.  Seven  days  were  employed  in  unlkding,  and  five 
days  in  reshipping.  To  repair  the  beam  without  removing  it  would 
have  required  scarcely  more  than  the  removal  of  the  498  damaged 
bags,  which  could  have  been  done  in  a  day;  and  no  reason  appears 
for  a  detention  of  more  than  two  weeks  altogether  for  such  temporary 
repairs  as  were  necessary.  From  the  fact  that  the  cargo  was  worth 
much  more  than  the  bark,  the  expenses  on  a  general  average  would 
fall  mostly  on  the  cargo;  and  these  expenses  include  some  charges 
which,  if  the  repairs  had  been  made  in  New  York,  would  have  fallen 
wholly  on  the  ship.  It  is  not  necessary  to  determine  what  was  the 
master's  motive  in  making  more  than  temporary  repairs  at  Bermuda, 
— whether  because  he  supposed  they  could  be  done  cheaper  there 
than  in  New  York,  or  in  oi^r  to  hare  but  one  job,  instead  of  two. 
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-or  from  some  more  personal  interest,  or  from  mere  error  of  judgment. 
Bat  the  course  pursued  was,  in  my  opinion,  so  plainl;  such  a  saorifiee 
of  the  interests  of  the  cargo  as  to  make  the  ship  answerable  for  the 
loss  thereby  caused. 

The  other  circumstances  shown  by  the  evidence  are  not  such  as  to 
indicate  that  any  considerable  discharge  of  the  cargo  was  necessary. 
If  the  topmast  was  so  decayed  as  to  require  renewing,  as  recom- 
mended in  the  survey,  and  all  the  top  sides  from  the  metal  up  needed 
iecanlking,  it  is  difficult  to  believe  that  the  bark  was  in  suitable  con- 
dition when  she  left  Bahia,  seven  weeks  before.  I  do  not,  however, 
adopt  that  alternative,  though  that  would  make  the  ship  equally  lia- 
ble. The  fact  that,  during  the  hour  elapsing  between  the  two  sound- 
ings of  the  pumps  by  the  surveyors  on  their  first  survey,  there  was 
no  increase  of  water  in  the  pumps,  indicates  that  there  was  no  actual 
necessity  for  all  the  caulking  done  on  the  top  sides;  and  on  arrival 
at  Bermuda  the  caulking  of  the  deck  was  started  in  only  two  seams 
next  the  main  hatch. 

Although,  by  the  American  law,  necessary  repairs  in  a  port  of  dis- 
tress, made  necessary  by  a  general  average  cause,  are  themselves  a 
subject  of  general  average,  yet  it  was  stated  by  the  supreme  oourt, 
in  the  case  of  The  Star  of  Hope,  9  Wall.  203,  236,  that  "expenses 
for  repairs  beyond  what  are  reasonably  necessary  to  enable  the  ship 
to  proceed  on  her  voyage  are  not  general  average."  McAndrews  v. 
Thatcher,  3  Wall.  347;  The  Hornet,  17  How.  100;  The  Arm  Eliza, 
heth,  19  How.  162;  Brooks  v.  Oriental  Ing.  Co.,  7  Pick.  268;  Atwood 
V.  Sellar,  i  Q.  B.  Div.  342 ;  S.  C.  5  Q.  B.  Div.  286 ;  Svensden  v. 
Wallace,  11  Q.  B.  Div.  616.  But  where  the  repairs  are  such  that, 
«ven  under  our  liberal  law  on  that  subject,  they  would  not  be  general 
average,  there  can  be  no  justification  for  inflicting  on  the  cargo  a 
heavy  expense  for  the  sake  of  making  permanent  repairs,  instead  of 
such  temporary  ones  as  would  perfeotly  well  serve  the  purposes  of  the 
voyage. 

The  ship  must  be  held  chargeable,  therefore,  for  the  loss  arising 
from  secondary  drainage  consequent  on  the  unnecessary  landing  of 
so  many  sound  bags,  and  the  long  delay  at  Bermuda.  This  loss  ap- 
parently amounts,  as  I  have  said,  to  about  38,673  pounds.  But,  as 
I  must  find  the  long  delay  at  Bern^uda  unjustifiable,  so  much  of  the 
natural  waste  as  arose  through  and  during  the  unnecessary  delay 
must  also  be  charged  against  the  ship ;  and  this,  from  the  compara- 
tive length  of  time,  cannot  be  less  than  1^  per  cent.  This  operated 
upon  the  whole  damaged  part  of  the  cargo,  viz.,  1,124,802  pounds 
net;  and  would  cause  a  loss,  at  the  rate  of  1^  per  cent.,  amounting 
to  16,872  pounds.  To  the  previous  items  of  loss,  16,872  pounds 
must  therefore  be  added  for  this  cause,  making  in  all  an  apparent 
loss  of  55,545  pounds. 

If  either  party,  however,  desires  a  reference  to  take  further  proof 
on  the  subject  of  damage,  which  was  not  fully  considered  on  the 
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trial,  a  reference  may  be  taken ;  otherwise  damages  will  be  allowed 
for  the  loss  of  55,645  pounds  of  sagar  at  the  market  fates  on  March 
20,  1884,  with  costs. 


Thb  Etjgkne  Vesta. 

{Diitriet  Court,  B.  D.  MMdgan.    Febraaiy  15, 1886.) 

Towage— Compensation— Vkssbl  'Assodnd— Attthoritt  of  Master. 

Where  a  vegsel  in  process  of  loading  was  driven  asliore  and  damaged,  ani 
the  owner  of  the  cargo  demanded  a  return  of  the  property  shipped  by  him, 
offering  to  pay  the  expense  of  unloading,  but  the  master  refug.ed  this,  and 
employed  a  tug  to  haul  the  vessel  off  and  tow  her  to  a  place  of  safety,  hdd,  the 
master  had  no  power  to  bind  the  cargo,  and  the  owner  of  the  tug  must  look 
to  the  vessel  alone  for  his  compensation. 

In  Admiralty. 

This  was  a  libel  against  the  scow  Engene  Vesta  and  her  cargo,  to 
recover  for  the  services  of  the  tug  International  in  rescuing  the  scow 
and  her  cargo  from  being  wrecked  on  the  shore  of  Lake  Erie  at  the 
port  of  Tyrconnell  during  the  month  of  August,  1885.  The  services 
were  renderd  at  the  instance  of  the  master  of  the  scow.  The  scow 
was  loading  wood  for  transportation  to  Detroit,  and  had  taken  on 
board  about  80  cords,  or  two-thirds  of  a  load,  when  a  storm  arose, 
which  rendered  it  necessary  to  stop  loading.  The  storm  increasing, 
the  vessel  began  to  drag  her  anchor ;  and  the  master,  fearing  that 
if  she  drifted  ashore  she  would  be  lost,  voluntarily  beached  her  not 
far  from  the  dock,  after  throwing  overboard  some  15  or  20  cords  of 
wood.  The  vessel  suffered  some  damage  from  the  stranding;  and,  as 
there  were  no  means  of  getting  her  off  the  beach,  the  master  tele- 
graphed the  owner,  who  sent  the  tag  International,  owned  by  the 
libelant,  and  ihe  lighter  Benedict,  together  with  a  steam-pump,  to 
effect  her  rescue.  The  tug  and  lighter,  with  the  steam-pnmp,  left 
Windsor  about  noon  of  August  23d,  but,  meeting  with  heavy  weather, 
were  obliged  to  lie  over  at  Port  Stanley,  and  did  not  reach  the  wreck 
until  the  evening  of  the  day  following  their  departure  from  Windsor. 
Arriving  at  the  place  of  stranding,  the  tug  pulled  the  scow  off  without 
much  difficulty,  and  brought  her  to  Trenton  with  60  or  65  cords  of 
wood  on  board.  The  value  of  the  vessel  as  she  lay  stranded  upon  the 
beach  was  estimated  at  from  $600  to  $900,  and  the  value  of  the  wood 
at  the  place  of  loading  was  three  dollars  to  three  and  a  half  per  cord. 
There  was  testimony  tending  to  show  that  the  wood  had  depreciated 
by  the  water-logging  of  the  vessel.  The  wrecking  expedition  arrived 
at  Trenton  in  safety,  but  was  there  detained  overnight,  and  did  not 
reach  Detroit  until  about  noon  of  the  next  day.  No  tender  was  made 
to  the  libelant  on  behalf  of  the  vessel  or  cargo,  and  no  payment  made 
for  the  services  of  the  tug,  lighter,  or  steam-pamp.    No  appearance 
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was  entered  on  behalf  of  the  soow  or  owner.  The  owner  of  the  cargo 
appeared,  and  filed  an  ansTfer  denying  that  the  libelant  bad  any  claim 
or  lien  against  the  cargo.  It  appeared  that  while  the  scow  was 
agronnd  at  Tyrconnell,  and  before  the  arrival  of  the  tug,  the  claimant 
of  the  cargo  demanded  the  return  of  the  wood  remaining  on  board, 
and  offered  to  unload  it  himself  without  expense  to  the  vessel  or  to 
tbe  master.  The  evidence  shows  that  this  could  have  been  done  at  a 
very  trifling  expense,  but  the  master  declined  to  allow  the  claimant 
to  take  off  the  wood,  because,  as  he  said  in  his  deposition,  it  might 
imperil  the  vetsel.  There  was  practically  no  dispute  as  to  these  facts, 
both  the  claimant  and  master  testifying  to  substantially  the  same 
thing.  It  appeared  that,  after  the  wood  was  unloaded  in  Detroit  at 
the  dook,  the  consignees  paid  the  scow  upwards  of  |80  for  freight, 
and  for  extra  expenses  claimed  by  the  master  on  account  of  the  serv- 
ices of  the  tug.  At  the  time  of  this  payment,  the  consignees  had  no 
notice  that  the  libelant  would  make  any  claim  against  the  cargo,  and 
they  received  the  cargo,  and  settled  with  the  master,  without  notice 
of  libelant's  claim. 

H.  H.  Swan,  for  libelant. 

F.  H.  Canfield,  for  owner  of  the  cargo. 

Brown,  J.  The  real  question  in  this  case  is  whether  the  owner  of 
the  wood  bad  the  right,  after  the  vessel  had  gone  ashore  at  Tyrcon- 
nell, and  before  she  bad  broken  ground  upon  her  voyage,  to  demand 
a  return  of  the  wood  upon .  payment  of  the  expenses,  or  whether 
the  lien  of  the  master  had  attached  to  the  cargo,  so  that  he  had  a 
right  to  bring  it  to  Detroit,  and  compel  it  to  contribute  to  the  general 
average  occasioned  by  the  sti-anding.  There  can  be  no  doubt  there 
is  an  implied  warranty  on  the  part  of  the  carrier  that  his  vessel 
shall  be  seaworthy,  not  only  when  she  begins  to  take  cargo  on  board, 
but  when  she  breaks  ground  for  the  voyage.  The  theory  of  the  law 
is  that  the  implied  warranty  of  seaworthiness  shall  protect  the  owner 
of  the  cargo  until  his  policy  of  insurance  commences  to  run;  and,  as 
it  is  well  settled  that  the  risk  under  the  policy  attaches  only  from  the 
time  the  vessel  breaks  ground,  this  is  fixed  as  the  point  up  to  which 
the  warranty  of  seaworthiness  extends.  The  case  of  Cohn  v.  David- 
son, 2  Q.  B.  Div.  455,  is  a  recent  and  instructive  authority  upon 
this  point,  and  lays  down  a  principle  of  general  application.  In  this 
case  the  owners  of  a  vessel  chartered  her  to  carry  a  cargo  of  cement 
from  Sunderland  to  Dundee.  After  starting,  the  vessel  became  leaky; 
but,  the  wind  being  fair  for  the  voyage,  the  captain  resolved  to  go 
on,  and  the  vessel  sank,  with  her  cargo  on  board,  before  reaching  her 
port  of  destination.  It  appeared  that  the  ship  was  not  in  fact  sea- 
worthy at  the  time  she  set  sail,  and  that,  as  she  was  found  to  be  sea- 
worthy when  she  commenced  taking  cargo,  she  must  have  received 
the  damage  in  the  course  of  loading.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Eibld  observed  that  "no  degree  of  seawortbi- 
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□ess  for  the  voyage  iat  any  time  anterior  to  the  oommencement  of 
the  risk  will  be  of  any  avail  to  the  assared  unless  that  seaworthiness 
existed  at  the  time  of  sailing  from  the  port  of  loading.  As,  there- 
fore, the  merchant,  in  a  ease  like  the  present,  would  not  be  entitled  to 
recover  against  his  underwriter  by  reason  of  the  breach  of  warranty 
in  sailing  in  an  nnseaworthy  ship,  it  would  follow  that,  if  the  war- 
ranty to  be  implied  on  the  part  of  fihe  ship-owner  is  to  be  exhausted 
by  his  having  the  ship  seaworthy  at  an  anterior  period,  the  merchant 
would  lose  that  complete  indemnity,  by  reason  of  the  two  contracts 
being  taken  together,  which  it  is  the  universal  habit  and  practice  of 
mercantile  men  to  endeavor  to  secure."  The  defendant  was  held  lia- 
ble for  the  value  of  the  eargo  lost. 

In  the  case  under  consideration  it  is  clear  that,  if  the  owner  had 
insured  this  cargo  to  Detroit,  the  policy  would  not  attach  nntil  the 
ship  had  broken  ground  for  the  voyage,  and  therefore,  from  the  time 
the  cargo  began  to  be  delivered  to  the  vessel  until  the  time  she  broke 
ground  for  the  voyage,  it  would  be  uninsured,  if  the  theory  of  the 
libelant  in  this  case  be  sound.  As  she  was  taking  in  her  cargo  at  a 
very  exposed  point  on  the  open  lake,  and  might  become  unmanagea- 
ble at  any  moment  by  a  sudden  rise  of  wind,  the  danger  was  a 
real  one,  and  yet  one  which  would  not  be  covered  by  the  policy.  In 
such  case  it  is  but  jast  that  the  responsibility  of  the  owner  for  the 
seaworthiness  of  his  ship  should  be  kept  alive  up  to  the  moment  of 
her  departure.  Not  only  is  this  so,  but  it  is  now  the  settled  law  of 
the  federal  courts  that  the  lien  of  the  ipaaster  for  freight  does  not  at- 
tach before  the  vessel  breaks  ground,  although  there  seems  to  have 
been  some  conflict  of  authority  formerly  upon  this  question.  The 
Tornado,  108  U.  S.  342,  349;  S.  C.  2  Sup.  Ct.  Rep.  746;  Burgesgv. 
Oun,  3  Ear.  &  J.  325;  Bailey  v.  Damon,  8  Gray,  92;  1  Pars.  Shipp. 
179,  note;  and  the  owner  may  demand  a  return  of  the  cargo  in  case 
the  vessel  becomes  anseaworthy,  upon  paying  the  expense  of  lading 
and  unlading,  and  the  demurrage.  Clemson  v.  Davidson,  5  Bin.  392; 
Keyser  v.  Harbeek,  3  Duer,  373. 

The  excuse  given  by  the  master  of  the  Vesta  for  his  failure  to  do 
this  was  that  it  might  imperil  the  vessel;  but  conceding  this  to  be 
sufficient,  and  that  he  was  thereby  excused  from  complying  with  the 
demand  of  the  consignor,  it  did  not  authorize  him  to  pledge  the  cargo 
for  salvage  services  rendered  solely  for  the  benefit  of  the  vessel,  and 
in  the  face  of  the  demand  of  the  consignor  for  the  return  of  his  prop- 
erty. The  authority  of  the  master  to  bind  the  cargo  arises  only  in 
case  of  necessity,  when  the  owner  cannot  be  consulted,  and  I  know  of 
no  case  in  which  it  has  been  held  that  he  can  do  this  against  the 
protest  of  the  owner.  In  The  Julia  Blake,  107  U.  S.  418,  426,  S.  C. 
2  Sup.  Ct.  Bep.  692,  it  is  said  that  "the  master  can  neither  sell  nor 
hypothecate  the  cargo,  except  in  case  of  urgent  necessity;  and  his 
authority  for  that  purpose  is  no  more  than  may  be  reasonably  implied 
from  the  circDmstances  in  which  he  is  placed.    He  acts  for  the  owner 
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of  the  oargo  because  there  is  a  neoessitj  for  Bom6  one  to  do  so,  and, 
like  every  agent  whose  authority  arises  by  implication  of  the  law,  he 
can  only  do  what  the  owner,  if  present,  ought  to  do.  Necessity  de- 
Telops  bis  authority,  and  limits  his  powers.  What  he  does  most  be 
directly  or  indirectly  for  the  benefit  of  the  oargo,  considering  the  sit* 
nation  in  which  it  has  been  placed  by  the  accidents  of  the  voyage." 
The  court,  in  this  case,  quote  with  approval  the  English  rule  that  the 
master  cannot  bottomry  the  ship  without  communication  with  the 
owner,  if  communication  be  practicable,  and,  a  fortiori,  cannot  hy- 
pothecate the  cargo  except  under  like  cireamstances. 

Upon  the  facts  of  this  case  it  appears  to  me  entirely  clear  that  the 
master  acted  without  authority,  so  far  as  the  oargo  was  concerned,  in 
snmmoning  the  libelant's  tug  to  his  assistance,  and  that  libelant  was 
bound  to  take  notice  of  this.  It  is  a  general  principle  that  all  per- 
sons dealing  with  the  master  of  a  vessel  are  bound  to  inquire  into  his 
authority  to  act,  and,  in  case  of  the  want  of  such  authority,  will  not 
be  protected,  even  though  they  may  have  acted  in  good  faith.  1  Pars. 
Shipp.  147. 

The  libel,  as  against  the  oargo,  must  be  dismissed. 


Thb  G.  p.  Batmond.* 
Bbown  and  others  v.  The  G.  P.  Baymoho,  eto. 
(Ditiriet  Cowrt.  B.  J>^  New  Tork.    September  25, 1886.) 

1   CoLMsioN  —  Leas  ov  Freioht — Dead  Freioet — Reasonable  Diltoence  ts 
Attempting  to  Obtain  Fkesh  Cahoo. 

Reasonable  efforts  to  secure  fresh  cargo  are  required  of  a  regsel  which,  in 
consequence  of  collision,  has  lost  freight,  before  sne  can  recover  dead  freight 
as  an  item  of  her  damage. 
2.  Same  —  Wharfage  —  Demurrage. 

Wharfage  and  watchmen  fees  being  included  in  the  meaning  of  the  term 
"demurrage,"  as  employed  in  the  charter-party,  should  not  be  allowed  as  ad- 
ditional items  of  damage  when  the  charter  rates  of  demurrage  are  adopted. 

On  Exceptions  to  Commissioner's  Beport. 
Hill,  Wing  d  Shoudy,  for  libelants.    ' 
Wilcox,  Adams  d  Macklin,  for  claimants. 

Bkown,  J.  On  the  eleventh  of  January,  1885,  the  bark  Margaret 
Mitchell  was  so  damaged  by  collision,  when  on  her  way  out  to  sea, 
that  her  cargo  of  grain  had  to  be  discliarged,  and  a  part  of  it  sold. 
26  Fed.  Bep.  281.  She  was  sailing  under  charter,  and,  after  the  sale 
of  the  damaged  portion  of  the  cargo,  the  master  applied  to  the  char* 

■Reported  by  Sdvrard  Benedict,  Esq.,  of  the  Kew  York  bar. 
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terera  for  additional  grain  to  snpply  the  plaoe  of  that  sold.  It  was 
not  famished,  and,  without  further  effort  to  procure  additional  cargo 
elsewhere,  the  bark,  after  being  repaired,  proceeded  on  her  voyage. 
The  damages  reported  by  the  commiBBioner  are  in  all  $6,535.  The 
libelants  claimed  dead  freight,  to  the  amount  of  $490.55  additional, 
for  loss  of  the  freight  on  the  grain  necessarily  sold  in  consequence  of 
the  collision.  The  commissioner  disallowed  this  item,  on  the  ground 
that  the  libelants  admitted  that  they  did  not  seek  to  obtain  freight 
from  outside  parties. 

The  loss  of  freight  is  undoubtedly  a  loss  to  be  made  good  by  the 
wrong-doers  in  a  case  of  collision,  as  much  as  any  other  item  of  dam- 
age of  which  the  collision  is  the  direct  and  proximate  cause,  {The 
Cayuga,  14  Wall.  270;)  but  this  rule  does  not  dispense  with  reason- 
able diligence  on  the  part  of  the  vessel  injured.  Her  legal  damage 
is  that  which  arises  notwithstanding  the  use  of  reasonable  diligence 
and  judgment.  Very  recently  this  court  has  applied  this  qualifica- 
tion to  the  duty  to  raise  and  repair,  and  has  disallowed  the  additional 
estimated  cost  of  repair  arising  from  unreasonable  neglect  to  raise 
the  sunken  boat  earlier.  The  Thomas  P.  Way,  28  Fed.  Rep.  526. 
The  same  rule  must  be  applied  to  dead  freight.  Had  reasonable  ef- 
forts been  made  to  supply  the  amount  of  cargo  sold,  and  none  found, 
I  see  no  reason  why  the  lost  freight  should  not  be  recovered.  The 
libelants  claim  that  the  burden  of  proof  is  upon  the  defendants  to 
show  that  cargo  might  have  been  obtained  of  other  parties  than  the 
charterers.  But,  in  the  ordinary  conditions  of  trade,  shipments  of 
grain  or  other  cargo,  at  some  rates,  at  least,  must  be  presumed  to  be 
procurable  within  a  reasonable  time,  in  the  absence  of  all  proof  on 
the  subject.  As  the  libelants  have  not  shown  any  lack  of  ready 
freight  in  the  market,  and  neither  applied  to  the  defendants,  or  to 
any  other  parties  than  the  charterers,  nor  gave  the  defendants  any 
notice  or  opportunity  to  supply  cargo  to  the  bark  in  place  of  that 
lost,  the  presumption  is  that  the  loss  of  dead  freight  was  rather  from 
the  master's  neglect  to  seek  it  than  the  necessary  and  direct  conse- 
cjuence  of  the  collision.  It  would  be  inequitable  to  impose  upon  the 
defendants  a  loss  which  presumably  might  have  been  avoided,  and 
which  they  were  given  no  opportunity  of  preventing.  The  ruling  of 
the  commissioner  is,  in  this  respect,  sustained. 

The  defendants  have  excepted  to  the  number  of  days  for  which  de- 
murrage is  allowed,  and  also  to  the  allowance  of  the  charge  for  wharf- 
age and  watchmen's  fees,  in  addition  to  demurrage.  Upon  consider- 
ation of  all  the  circumstances  I  am  not  satisfied  that  the  number  of 
days  allowed  for  is  excessive.  The  wharfage  and  watchmen's  fees,  as 
additional  items,  should,  I  think,  be  disallowed,  not  because  they  are 
not  themselves  proper  and  recoverable,  but  because  they  ought  to  be 
deemed  included  in  the  rate  charged  for  demurrage.  The  rate  allowed 
is  $57  per  day.  That  is  the  rate  of  demurrage  stipulated  in  the 
charter,  and  it  is  testified  to  as  reasonable  for  this  bark.     It  is  con- 
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ceded  that  in  a  Bait  for  "demurrage"  under  the  charter,  the  charter  rate 
would  include  wharfage  and  watchman's  fees.  It  is  a  mere  question 
of  the  mode  of  estimating  the  damage  caused  by  the  delay.  When 
the  damage  is  computed  independently  of  wharfage,  the  wharfage  is 
to  be  allowed  as  a  separate  item ;  otherwise  not.  The  adoption  of 
the  charter  rate  of  demurrage  in  this  case,  and  the  want  of  any  in- 
timation in  the  testimony  that  the  charter  rate  was  not  a  full  equiva- 
lent, at  the  time  of  the  injury,  for  all  the  items  that  the  charter  rate 
nsualiy  covers,  lead  me  to  the  conclusion  that  that  rate  should  be 
deemed  to  cover  wharfage  and  watchman's  fees. 
In  other  respects  the  report  is  confirmed. 


Thb  Ella  J.  Slatmaeeb. 

Kent  v.  The  Ella  J.  Blatuakeb. 

(JDittriet  Court,  D.  Delaware.    August  18, 1885.) 

1.  ADHiKAi/rr— JdRiBDicTioN— E<)uitable  Titlb. 

A  court  of  admiralty  will  not  try  the  equitable  title  to  a  vesiel,  or  compel 
the  performance  of  a  mere  trust,  when  there  is  no  evidence  of  a  maritime 
contract  between  the  parties. 
9.  liiAME— Maritimb  Contract — Bale  of  Yebsicl  ab  CoLLATSRAii  Secdritv. 

A  bill  of  sale  of  a  vessel  as  collateral  security  for  the  repayment  of  a  loan, 
or  as  indemnity  against  loss  un  the  contingent  payment  of  obligations  assumed 
for  the  vendor,  is  not,  per  te,  a  maritime  contract. 

In  Admiralty. 

Benj.  Nieldt,  for  libelant. 

Jotuttion  d  Hayes,  for  respondent. 

Wales,  J.  This  is  a  libel  to  try  the  title  to  and  recover  possession 
of  the  schooner  Ella  J.  Slaymaker.  The  substantial  facts  are  that 
the  libelant,  being  the  owner  of  the  vessel,  on  the  nineteenth  day  of 
August,  1884,  executed  a  bill  of  sale  transferring  and  conveying  her 
to  Samuel  G.  Warner,  by  way  of  collateral  security,  to  indemnify  the 
said  Warner  against  loss  on  the  contingent  payment  of  certain  obli- 
gations which  he  had  assumed  for  the  libelant,  with  the  express  un- 
derstanding and  agreement,  and  upon  the  special  trust,  that,  when  the 
said  obligations  were  paid  and  discharged  by  the  libelant,  the  vessel 
should  be  reconveyed  to  the  latter ;  that  all  the  obligations  have  been 
paid  by  the  libelant,  and  Warner  is  no  longer  liable  for  the  payment 
of  the  same  or  any  part  thereof;  that  the  schooner  was  never  deliv- 
ered to  Warner,  but  always  remained  in  the  possession  and  under  the 
control  of  the  libelant  from  the  time  the  bill  of  sale  was  executed  until 
the  second  of  July,  1886,  when  she  was  attached  at  the  suit  of  one 
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Pierson  agaittat  Waraer,  as  the  property  of  the  latter,  and  was  in  the 
oustody  of  the  marshal  at  the  time  of  the  filing  of  this  libeL 

Several  exoeptions  are  made  to  the  libel,  but  they  all  amount  to 
this:  that  the  admitted  faots  do  not  bring  the  case  within  the  ad- 
miralty jurisdiotion  of  this  conri.  It  is  plain  that  the  agreement  be- 
tweon  Kent  and  Warner  is  not  a  maritime  contract.  It  had  no  con- 
nection with  or  reference  to  the  employment  of  the  vessel  in  naviga- 
tion,— to  making  repairs  or  furnishing  sapplies.  The  bill  of  sale, 
therefore,  whether  considered  as  the  transfer  of  the  property  by  way 
of  a  pledge  or  collateral  security,  or  as  a  mere  mortgage  for  the  re- 
payment of  a  loan,  or  as  indemnity  against  a  contingent  loss,  not  be- 
ing for  the  benefit  of  the  vessel,  and  in  nowise  related  to  her  use, 
does  not  afford  a  proper  subject  for  admiralty.  The  contract  is  not, 
per  $e,  a  maritime  one.  The  libelant  retains  only  an  equitable  title 
to  the  vessel,  and  courts  of  admiralty  in  this  country  confine  their  ja- 
risdiction  to  the  trial  of  legal  titles,  and  do  not  compel  the  perform- 
ance of  mere  trusts.  Kellum  v.  Emerson,  2  Curt.  7J9.  The  remedy 
of  the  libelant  is  in  equity,  and  althoogb  a  coort  of  admiralty  ezer- 
tiiHos  equitable  as  well  as  legal  jurisdiotion,  the  subject  must  be  of  a 
maritime  nature,  and  so  come  within  the  power  of  the  court,  which 
then  applies  the  principles  of  equity.  'Ben.  Adm.  §  263;  Kellum  v. 
Emerson,  supra.  In  Boitart  v.  The  John  Jay,  17  How.  403,  the  su- 
preme court  decided  that  the  mere  mortgage  of  a  ship,  other  than 
that  uf  an  hypothecated  bottomry,  is  a  contract  without  any  of  the 
ohnmcteristics  or  attendants  of  a  maritime  loan,  and  is  entered  into 
bji-  the  parties  to  it  without  reference  to  navigation  or  perils  of  the 
sea.  See.  also,  The  Ijareh,  2  Curt.  427;  The  Wiiliam  D.  Rice,  3 
Ware,  134;  IVard  v.  Thompson,  22  How.  830;  The  Trowbridge,  14 
Fed.  Bep.  $74;  The  Venture,  21  Fed.  Rep.  928;  Deelg  t.  Briffm*- 
tine,  etc.,  2  Hughes,  77.  The  eases  cited  by  libelant's  proctor  do  hoc 
ooutUot  with  the  above  aathoritiea.  There  must  be  »  decree  < 
iug  the  libel. 
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BnuflBT  and  another  v.  Call  and  others. 
(OireuH  Oowrt,  Jf.  D.  Iowa,  W.  D.    October  Term,  1886.) 

1.  RstcoYAl  OF  Cause— Sepabablb  Controvebst — Tenants  in  Cohuon. 

In  a  suit  to  quiet  title  brought  by  two  tenants  in  common  against  three  de- 
fendants, in  which  two  of  the  detendanta  disclaim,  and  the  remaining  one 
defends,  and  seeks,  by  cross-petition,  to  have  his  title  quieted  against  plain- 
tiffs, alleging  that  they  claim  under  a  tax  deed  and  a  sheriff's  deed,  the  contro- 
versy b'etween  said  defendant  and  plaintiffs  is  not  a  severable  one,  and  no 
part  thereof  c^n  be  properly  removed  to  the  United  States  court,  if  said  de- 
fendant is  a  citizen  of  the  same  state  with  one  of  the  plaintiffs,  although  he 
is  a  citizen  of  a  different  state  from  that  of  the  other  plaintiff. 

S.  Sahb—Rbuahd— Facts  Appeakiko  DnrFEBsmrLT  in  United  States  Court 
— Pl,ka  in  Abatement. 

A  removal  to  the  United  States  court  having  been  properly  ordered  by  a 
State  court,  upon  petition  and  bond  being  filed  for  that  purpose,  the  petition 
showing  both  plaintiffs  to  be  citizens  of  a  different  state  from  that  of  the  only 
defendant  who  defended,  (the  other  defendants  disclaiming,)  but,  upon  a  trial 
of  a  plea  in  abatement  filed  in  the  United  States  court,  the  facts  as  to  citizen- 
ship appearing  differently,  and  not  such  as  to  give  jurisdiction,  the  case  is 
remanded  to  the  state  court 

Id  Equity.     Flea  to  jarisdiotion. 

Jiihn  F.  Duncombe,  for  oomplainantB. 

George  E.  Clarke  and  Henderson,  Hurd  d  DanieU,  for  defendants. 

SninAB,  J.  This  suit,  brought  for  the  purpose  of  quieting  the  title 
to  certain  real  estate,  was  oommenqed  in  the  circuit  court  of  Clay 
county,  Iowa,  and  in  the  petition  filed  the  complainants  averred  that 
they  were  joint  owners  and  tenants  in  common  of  the  realty,  and 
had  been  no  possession  thereof  for  over  two  years  last  past;  that  on 
or  about  the  twenty-third  day  of  September,  1885,  the  defendants  A. 
F.  Call  and  E.  C.  Hughes  unlawfully  confederated  together  for  the 
purpose  of  casting  a  cloud  upon  the  title  of  complainants,  and  for 
that  purpose  procured  a  quitclaim  deed  to  be  made  by  one  D.  M. 
Shuck  and  wife  to  the  defendant  Call,  which  was  duly  spread  upon 
the  records  of  the  county  wherein  the  land  is  situated;  that  subse- 
quently the  said  A.  F.  Call  and  wife,  in  furtherance  of  the  purpose 
of  clouding  complainants'  title,  executed  a  deed  of  the. realty  to  the 
defendant  D.  W.  Arnold,  which  deed  was  likewise  duly  recorded; 
that  this  deed  is  merely  colorable,  and  without  consideration ;  and 
therefore  complainants  pray  that  the  title  in  and  to  said  premises  be 
quieted  in  complainants,  and  that  defendants  be  barred  from  assert- 
ing any  claim  thereto  adverse  to  complainants,  and  tBat  the  deeds 
from  Shuck  and  wife  to  Call,  and  from  the  latter  and  wife  to  Arnold, 
be  declared  void,  and  canceled.  The  defendants  Call  and  Hughes 
severally  appeared,  and  filed  answers  disclaiming  all  right,  title,  or 
interest  in  the  lands  in  question.  The  defendant  Arnold  filed  an  an- 
swer denying  the  substantial  allegations  of  the  petition,  and  also  filed 
a  cross- petition  against  the  complainants,  Bumsey  and  Sleeper,  in 
v.28F.no.l5— 49 
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which  he  averred  that  he  is  the  owner  of  the  realty;  that  said  "Rnm- 
sey  and  Sleeper  make  claim  of  title  to  the  same  nnder  a  pretended 
tax  deed  executed  by  the  treasurer  of  Clay  county,  and  also  nnder  a 
sheriff's  deed,  executed  by  the  sheriff  of  said  county ;  that  both  deeds 
are  void  and  ineffectual  to  defeat  the  title  of  said  Arnold.  Where- 
fore be  prays  judgment  on  bis  cross-petition,  quieting  his  title  as 
against  the  said  Ramsey  and  Sleeper. 

Issue  being  joined  on  this  cross-petition,  the  complainant  therein, 
D.  W.  Arnold,  filed  a  petition  and  bond  for  the  removal  of  the  cause 
into  the  federal  court ;  averring  that  the  value  of  the  matter  in  con< 
troversy  exceeded  $5U0;  that  in  the  suit  there  was  involved  a  con- 
troversy which  is  wholly  between  citizens  of  different  states;  and  that 
when  the  suit  was  commenced,  and  ever  since,  the  petitioner  for  re- 
moval, D.  W.  Arnold,  had  been  and  then  was  a  citizen  of  Illinois, 
and  the  complainants  Bumsey  and  Sleeper  were,  when  the  suit  was 
brought,  and  continued  to  be,  citizens  of  the  state  of  Iowa.  The 
state  court  granted  an  order  removing  the  cause. 

Upon  the  filing  of  the  record  in  this  court  the  complainants  filed  a 
plea  in  abatement,  averring  that  this  court  had  not  jurisdiction  of 
the  case,  by  reason  of  the  fact  that  when  the  suit  was  brought,  and 
at  all  times  since  then,  the  complainant  Sleeper  and  defendants  Gall 
and  Hughes  were  citizens  of  Iowa,  and  the  complainant  Ramsey  and 
the  defendant  Arnold  were  and  continued  to  be  citizens  of  Illinois,  and 
that  the  cause  did  not  embrace  a  separable  controversy,  wholly  be- 
tween citizens  of  different  states. 

The  evidence  submitted  by  the  parties  shows  that  the  citizenship 
of  the  respective  parties  is  correctly  stated  in  the  plea  in  abatement, 
i.  e.,  the  complainant  Sleeper  and  defendants  Gall  and  Hughes  were 
and  are  citizens  of  Iowa,  and  the  complainant  Ramsey  and  the  de- 
fendant Arnold  were  and  are  citizens  of  Illinois.  Assuming  that  the 
filing  of  the  disclaimers  by  the  defendants  Call  and  Hughes  showed 
them  to  be  merely  nominal  parties,  so  that  their  connection  with  the 
record  could  be  wholly  disregarded  in  considering  the  right  of  re- 
moval, then  the  suit  remains  a  controversy  between  the  complainants 
Sleeper  and  Bumsey  and  the  defendant  Arnold,  and  of  these  parties 
Rumsey  and  Arnold  are  and  were,  when  the  suit  was  brought,  citizens 
of  the  same  state.  This  fact  is  fatal  to  the  jurisdiction  of  this  court, 
unless  it  be  true  that  the  cause  involves  a  separable  controversy  be- 
tween the  complainant  Sleeper  and  the  defendant  Arnold,  within  the 
meaning  of  section  3  of  the  act  of  1875,  which  provides  that  when,  in 
any  suit  menfloned  in  this  section,  there  shall  be  a  controversy  which 
is  wholly  between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them,  "then  either  party  interested  therein 
may  remove  the  entire  suit  to  the  federal  court." 

In  Barney  v.  Latham,  103  U.  S.  205 ;  Frater  v.  Jennison,  106  U.  8. 
191;  S.  C.  1  Sup.  Ct.  Rep.  171;  and  Ayrctv.  WiswaU,  113  U.  S. 
187;  S.  C.  5  Sup.  Ct.  Rep.  90, — this  clause  of  the  section  was  con< 
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eidered  by  ih6  ^nprdme  court,  and  it  was  held  to  refer  only  to  stiits 
wiiicb  involved  separate  and  distinct  causes  of  action,  capable  of  sep- 
aration into  parts,  so  that  in  one  of  the  parts  a  controversy  will  be 
presented  with  citizens  of  one  or  more  states  upon  one  side,  and  citi- 
sens  of  other  states  on  the  other. 

In  Frater  y.Jenniion  the  subject  in  controversy  was  the  probate  of 
a  will,  which  was  offered  for  probate  by  the  executors  therein  named, 
who  were  citizens,  of  Michigan,  the  contestants  being  the  heirs  at 
law,  part  of  whom  were  citizens  of  Michigan  and  part  citizens  of 
other  states.  The  latter  petitioned  for  removal,  but  it  was  held  that 
the  case  did  not  present  separate  and  distinct  controversies,  within 
the  meaning  of  the  act  of  1875 ;  that  the  suit  embraced  but  one  con< 
troversy,  and  in  ,tbat  all  the  heirs  at  law  were  interested. 

In  Ayrfs  v.  Wisicall,  supra;  LoiiitviUe  <k  N.  R.  Co.  v.  Ide,  114  D.  8. 
52;  S.  C.  5  Sup.  Ct.  Rep.  735;  Pirie  v.  Tvedt,  115  U.  S.  41;  S.  C. 
5  Sup.  Ct.  Bep.  1084,  1161;  Starin  v.  Mayor  of  New  York,  115  U.- 
S.  248;  S.  C.  6  Sup,  Ct.  Rep.  28;  and  Sloane  v.  Anderson,  117  U. 
S.  275;  8.  C.  6  Sup.  Ct.  Rep.  730, — the  supreme  court  holds  that 
separate  answers  on  behalf  of  defendants,  tenderiog  different  issues 
as  defenses  to  one  cause  of  action,  do  not  create  separate  controver- 
sies, within  the  meaning  of  the  statute,  and  that  if  the  cause  of  action 
is  joint,  or  joint  and  several,  and  the  plaintiff  elects  to  declare  jointly 
against  all  the  defendants,  the  latter  cannot,  by  filing  separate  an- 
swer and  defenses,  divide  up  the  controversy  into  separate  parts. 

In  Fidelity  Int.  Co.  v.  Huntington,  117  U.  S.  280,  S.C.  6  Snp.Ct. 
Rep.  733,  the  facts  were  that  Huntington  had  a  judgment  against 
the  Scioto  Valley  Railroad  Company,  upon  which  execution  was  is- 
sued and  levied  upon  the  railroad,  its  rolling  stock,  and  other  prop- 
erty. Mortgage  liens  were  held  by  various  parties  upon  the  prop- 
erty, and,  for  the  purpose  of  settling  the  amounts  and  priorities  of 
the  liens,  and  properly  marshaling  the  assets  of  the  debtor,  Hunt- 
ington began  a  suit  in  the  state  court,  making  the  several  lien-hold- 
ers parties,  part  of  whom,  with  Huntington,  were  citizens  of  New 
York.  One  of  the  defendants,  the  Fidelity  Trust  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state  of  Pennsylvania,  answered 
the  bill,  setting  up  that  it  held  the  first  and  prior  mortgage  upon  the 
property,  and  asked  that  the  property  be  sold,  and  the  proceeds  be 
applied  to  the  satisfaction  of  the  mortgage  debt  due  it.  At  the 
same  time  the  trust  company  filed  a  petition  for  the  removal  of  the 
cause  to  the  federal  court.  When  the  question  finally  came  before 
the  supreme  court  it  was  held  that  the  suit  presented  but  a  single 
cause  of  action,  and  that  the  answer  of  the  trust  company  did  not 
divide  the  action  into  several  controversies,  but  only  presented  a  sep- 
arate defense  to  the  single  cause  of  action  declared  on,  and  that  it 
was  not  removable. 

The  principles  announced  in  these  cases  are  decisive  of  the  ques- 
tion presented  by  the  plea  in  abatement.     The  object  or  purpose  of 
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the  bill  filled  by  complainants  is  to  quiet  the  title  of  the  realty,  and 
remove  therefrom  the  clond  alleged  to  be  caused  by  the  deeds  from 
Shack  and  wife  to  Gall,  and  from  Gall  and  wife  to  Arnold.  In  ao- 
complishing  this  purpose  both  complainants  are  interested.  The  oanse 
of  action  against  Arnold  arises  from  the  fact  that  he  sets  np  a  claim 
to  the  land  under  the  deed  from  Gall  and  wife.  Both  complainants 
are  interested  in  defeating  this  claim  of  Arnold,  and,  having  an  eqnal 
interest  in  the  controversy,  they  have  the  right  to  join  in  a  common 
action:  for  the  purpose  of  removing  the  cloud  from  the  title  of  their 
common  property.  It  cannot  be  said  that  the  suit  involves  two  dis- 
tinct causes  of  action  against  Arnold, — the  question  is  as  to  the  va- 
lidity of  the  deed  to  Arnold  and  of  the  title  conveyed  thereby.  The 
fact  that  Bumsey  and  Sleeper  are  both  interested  in  this  qnestion 
does  not  create  two  controversies  in  the  suit.  The  cause  of  action 
is  but  one,  just  as  in  Frnser  v.  Jennison  it  was  held  that  the  validity 
•  and  genuineness  of  the  will  therein  involved  constituted  but  one  cause 
of  action,  although  the  right  and  interest  of  several  heirs  at  law 
would  be  affected  thereby. 

If  the  question  is  viewed  from  the  position  of  the  parties  to  the 
cross-bill,  the  same  result  follows.  In  the  cross-bill,  Arnold,  as  com- 
plainant, affirms  the  validity  of  his  title,  and  prays  that  the  same 
may  be  quieted  as  against  the  adverse  claims  of  the  defendants  to 
the  erosB-bill,  i.  e.,  Bumsey  and  Sleeper.  The  averments  of  the  cross- 
bill are  that  the  defendants  thereto  claim  title  to  the  land  under  a 
tax  deed  and  under  a  sheriff's  deed.  The  averment  is  that  both  de- 
fendants claim  under  the  tax  deed,  and  both  under  the  sheriff's  deed. 
The  invalidity  of  neither  deed  can  be  decreed  without  affecting  the 
interests  of  both  defendants,  and  it  is  impossible  to  separate  the  case 
into  parts,  so  as  to  present  a  controversy  wholly  between  citizens  of 
different  states. 

As  the  averments  of  fact  were  presented  by  the  record  when  the 
question  of  removal  was  submitted  to  the  state  court,  it  appeared  that 
Sleeper  and  Bumsey  were  citizens  of  the  same  state,  and  that  Arnold 
was  a  citizen  of  another  state.  Under  such  circumstances  the  state 
court  ruled  correctly  in  ordering  the  removal.  From  the  evidence 
now  submitted  upon  the  plea  in  abatement  it  appears,  as  already 
stated,  that  the  complainant  Bumsey  and  defendant  Arnold  were 
when  the  suit  was  brought,  and  when  the  removal  was  ordered,  citi- 
zens of  the  same  state ;  and  there  being  but  one  cause  of  action  in 
the  controversy,  and  they  being  interested  therein,  it  follows  that  this 
court  has  not  jurisdiction  of  the  case;  and  the  same  must  be  r&> 
<uanded  to  the  state  court,  at  the  cost  of  the  defendant  Arnold. 
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Eaymond  V.  Pabtsh  of  Tebbebonhb.* 
{OirettU  Court,  E.  J).  LouitUmo,    Judo  12, 188^,) 

CocTRTS — ^Fbdhral  C!oTmTB— Statb  Statdtbs. 

.  The  construction  of  a  state  statute  by  the  supreme  court  of  that  state,  wlen 
V    the  question  is  one  of  local  statute,  and  not  of  general  commercial  Isw, 
is  binding  upon  the  federal  coort.    Babaiu  v.  Faruh  t^  Tenebonnt,  80  La. 
Ann.  887,  followed. 

At  Law. 

Alfred  Goldthwaite,  for  plainti£F. 

E.  D.  White,  E.  D.  Saunders,  E.  B.  Farrar,  and  E.  B.  KrutU 
$chnitt,  for  defendant. 

BiLLiNOs,  J.  This  case  was  enbrnitted  upon  an  agreement  that 
tbe  facts  were  to  be  considered  as  the  same  as  those  stated  in  the 
opinion  of  Mr.  Justice  Mannino  in  Babntse  v.  Pariah  of  Terrebonne, 
80  La.  Ann.  287.  We  are  of  opinion  that  the  construction  there  given 
of  tbe  statute,  authorizing  tbe  issue  of  the  bonds  in  suit, — the  ad- 
ditional fact  having  been  found  by  us  that  the  plaintiff  took  title 
after  that  decision  was  made  public, — is  binding  upon  this  court; 
tbe  question  in  that  respect  being  one  of  local  statute,  and  not  of 
general  commercial  law.  We  are  also  of  opinion  that  the  construc- 
tion is  correct,  provided  tbe  questions  were  new. 

Judgment  for  defendant.- 

Pabosb,  J.,  concurs. 


KiDD  V.  Hobby  and  others.' 

{Oireuit  Court,  E.  D.  Peaiuj/ivania.    October  9, 1886.) 

Courts— United  States  Courts— JuRiSDrcTioir—LrBEi,—lNjTTNCTros. 

Tbe  United  States  courts  have  no  jurisdiction  to  interfere,  by  injnnction,  to 
restrain  tbe  publication  of  » libel. 

In  Equity.  An  ancillary  bill  and  motion  for  preliminary  injuno- 
tion. 

Walter  Oeorge  Smith,  Francis  Bawle,  and  A.  B.  Keasby,  for.  com- 
plainant. 

E.  C.  Bhoads  and  F.  Carroll  Brewster,  for  defendants. 

Before  Bbaolby,  Justice,  and  MgEennan,  J. 

'  Beported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
•Reported  by  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Bradlbt,  Jaetice.  We  are  asked  to  grant  an  injunction  in  this 
ease  to  restrain  the  defendants  from  publishing  certain  circular  let- 
ters which  are  alleged  to  be  libelous  and  injurious  to  the  patent- 
rights  and  business  of  the  complainants,  and  from  making  or  utter- 
ing libelous  or  slanderous  statements,  written  or  oral,  of  or  concern- 
ing the  business  of  the  complainants,  or  concerning  the  validity  of 
their  letters  patent,  or  of  their  title  thereto,  pending  the  trial  and 
adjudication  of  the  principal  suit,  which  is  brought  to  restrain  tlfe 
infringement  of  said  patents.  The  application  seems  to  be  altogether 
a  novel  one,  and  is  urged  principally  upon  a  line  of  recent  English 
authorities,  such  as  Dixon  v.  Holden,h.  R.  7  Eq.  488;  Thorley'a 
Cattle-food  Co.  v.  Massam,  14  Ch.  Div.  763;  Thomas  v.  Williams, 
Id.  864;  and  Loog  v.  Bean,  26  Ch.  Div.  306.  An  examination  of 
these  and  other  cases  relied  on  convinces  us  that  they  depend  on 
certain  peculiar  acts  of  parliament  of  Great  Britain,  and  not  on  the 
general  principles  of  equity  jurisprudence. 

By  the  common-law  procedure  act  of  1854  (17  &  18  Vict.  e.  125, 
§§  79,  81,  82)  it  was  provided  that,  "in  all  cases  of  breach  of  con- 
tract, or  other  injury,  where  the  party  injured  is  entitled  to  maintain 
and  has  brought  an  action,  he  may  *  »  •  claim  a  writ  of  in- 
junction against  the  repetition  or  continuance  of  such  breach  of  con- 
tract or  other  injury,"  etc. ;  and  "in  such  action  fudgment  may  be  given 
that  the  writ  of  injunction  do  or  do  not  issue,  as  justice  may  require." 
And,  further,  (section  82,)  the  plaintiff  may,  at  any  time  after  the 
commencement  of  his  action,  apply,  ex  parte,  'for  an  injunction. 
This  statute  gave  to  the  judges  of  the  common-law  courts  the  power 
t.o  issue  injunctions  in  the  cases  specified,  (i.  «.,  breaches  of  contract 
or  other  injury,)  to  prevent  a  repetition  or  continuance  of  the  injury 
for  which  suit  was  brought. 

By  the  judicature  act  of  1873  (36  &  37  Vict.  c.  66,  §  16)  it  was  en- 
acted that  the  high  court  of  justice  should  have  and  exercise  "the  juris- 
diction which,  at  the  commencement  of  this  act,  was  vested  in,  or 
capable  of  being  exercised  by,  all  or  any  one  or  more  of  the  judges 
in  [the  common-law]  courts,  respectively,  sitting  in  court,  or  in  cham- 
bers, or  elsewhere,  when  acting  as  judges  or  a  judge  in  pursuance  of 
any  statute,  law,  or  custom ;  and  all  powers  given  to  any  such  court, 
or  to  any  such  judges  or  judge  by  any  statute,  and  also  all  miQist^rial. 
powers,  duties,  and  authorities  incident  to  any  and  every  part  of  the 
jurisdiction  so  transferred." 

As  the  high  court  of  justice  established  by  the  judicature  act  of 
1873  was  an  amalgamation  of  all  the  courts  of  original  jurisdiction 
of  Westminster  Hall,  including  the  court  of  chancery,  which  became 
merely  One  of  the  divisions  of  the  high  court,  it  follows  that  the  court 
of  chancery  became  invested  with  the  jurisdiction  which  was  given  to 
the  common-law  courts  by  the  common-law  procedure  act  of  1854; 
and  hence  became  invested  with  the  power  to  grant  injunctions  to  pre- 
vent the  continuance  or  repetition  of  an  injury  which  was  actionable 
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in  any  eonrt,  and  for  which  an  action  waa  broaght,  although  the  power 
to  grant  injanctions  in  cases  of  libel  was  resisted,  in  several  instances, 
by  Tery  high  authority;  as  in  the  case  of  Prudential  Asmr.  Co.  T. 
Knott,  10  Ch.  App.  142,  by  Lord  Chancellor  Caibms  and  Lord  Jns- 
tice  James,  and  in  that  of  Beddow  y.  Beddotp,  9  Gh.  Div.  89,  by  Sir 
Gborgb  Jessel.  The  practice  of  issuing  such  injunctions,  however, 
finally  prevailed. 

This  statute  law  of  Great  Britain  is  sufficient  to  account  for  the 
English  oases  relied  on  by  the  complainant,  and  is  undoubtedly  the 
basis  on  which  they  really  stand. 

In  the  case  of  Thorley's  Cattle-food  Go.  v.  Massam,  14  Oh.  Div.  763, 
a  leading  case  on  the  subject,  Malins,  V.  C,  says,  referring  to  pre- 
vious oases : 

"I  think  these  csises  at  law  establish  this  doctrine:  that  where  one  man 
pnblislies  that  which  is  injurioas  to  another  in  his  trade  or  bustness,  that 
pnblicalion  is  actionable,  and.  being  actionable,  will  be  stayed  by  injunction, 
because  it  is  a  wroug  which  ought  not  to  be  repeated." 

This  is  an  evident  reference  to  the  common-law  procedure  act;  and 
other  eases  expressly  refer  to  the  act.  Thus,  in  the  case  of  Quartz 
Hill  Consolidated  Min.  Co.  v.  Beall,  20  Gh.  Div.  501,  as  late  as  1882, 
Sir  Geoboe  Jesseij  says : 

"This  is  an  appeal  from  Vice  Chancellor  Bacon,  granting  an  injunction, 
upon  interlocutory  application,  to  restrain  the  publication  of  a  libel.  I  have 
no  doubt  whatever  that  there  is  jurisdiction  to  grant  such  an  injunction.  It 
is  plain  that  the  jurisdiction  conferred  on  the  connnon-law  courts  by  thecoru- 
mon-law  procedure  act  of  1854  extended  to  the  grantitig  of  such  an  injunc- 
tion. Tlie  seventy-ninth  section  is  as  large  In  terms  as  can  well  be,  and  the 
eighty-second  section  allows  ex  parte  injunctions  in  every  case  where  a  final 
injunction  would  be  granted  under  the  seventy-ninth  section.  Of  course, 
under  tiie  rule  of  omne  majiis  continet  in  se  minws,  if  the  court  can  grant  an 
injunction  «c_parie,  a  fortiori,  it  can  grant  it  on  notice.  It  is  therefore  clear, 
to  my  mind,  that  the  common-law  courts  had  this  jurisdiction  in  all  com- 
mon-law sictions.  That  jurisdiction  is  transferred  to  the  high  court,  and  that 
would  suflice  to  decide  this  question  of  jurisdiction.  But  by  the  judicature 
act  of  1873,  §  25,  subs.  8,  a  larger  jurisdiction  to  grant  injunctions  than  ex- 
isted before  is  given  in  every  case;  and,  in  my  opinion,  tliat  enactment  ex- 
tends the  general  jurisdiction  given  in  common-law  actions  to  all  actions, 
wliether  in  equity  or  at  common  law.  The  result,  tlierefore.  is  that  there  is 
jurisdiction,  in  a  proper  case,  upon  interlocutory  application,  to  restrain  the 
further  publication  of  a  libel." 

But  neither  the  statute  law  of  this  country,  nor  any  well-conaidered 
judgment  of  the  courts,  has  introduced  this  new  branch  of  equit}*, 
into  our  jurisprudence.  There  may  be  a  case  or  two  looking  that 
way,  but  none  that  we  deem  of  sufficient  authority  to  justify  us  in 
assuming  the  jurisdiction.  The  authority  of  the  supreme  court  of 
Massachusetts  in  the  cases  of  Boston  Diatite  Co.  v.  Florence,  114 
Maes.  69,  and  Whitehead  v.  Kitson,  119  Mass.  484,  is  flatly  against 
it.  So,  also,  are  the  New  York  cases  of  New  York  Juvenile,  etc., 
Soc.  V.  lioosevelt,  7  Daly,  188;  Brandre.th  v.  Lance,  8  Paige,  24; 
Mauger  y.  Dick,  55  How.  Fr.  132.    Also  the  Georgia  case  of  Cas- 
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veil  T.  Central  R.  Co.,  50  6a.  70 ;  aad  the  MiBsonri  0B,se  of  Life 
Aat'n  of  America  t.  Boogher,  3  Mo.  App.  173.  We  do  not  regard  the 
contrarj  decision  in  Croft  v.  Richardson,  69  How.  Pr.  356,  as  of  suf- 
ficient authority  to  coanteraot  these  cases,  or  to  disturb  what  we  con- 
aider  to  be  the  well-established  law  on  the  subject.  That  law  clearly 
is  that  the  court  of  chancery  will  not  interfere,  by  injunction,  to  re- 
strain the  publication  of  a  libel;  as  was  distinctly  laid  down  by  Lord 
Chancellor  Gaibns  in  the  case  of  Prudential  Assur.  Co.  v.  Knott,  10 
Gh.  App.  142,  where  he  says,  in  reference  to  the  application  for  an 
injunction  to  restrain  a  libel  calculated  to  injure  property:  "Not 
merely  is  there  no  authority  for  this  application,  but  the  books  afford 
repeated  instances  of  the  refusal  to  exercise  jurisdiction;"  and  then 
refers  to  several  authorities.  If  this  decision  has  since  been  over- 
ruled, it  is  only  because  of  the  enlarged  jurisdiction  conferred  upon 
the  English  courts  by  the  statutes  referred  to,  and  is  a  standing  au- 
thority as  to  the  general  law  independent  of  legislation.  We  do  not 
think  that  the  existence  of  malice  in  publishing  a  libel,  or  ottering 
slanderous  words,  can  make  any  difference  in  the  jurisdiction  of  the 
court.  Malice  is  charged  ia  almost  every  case  of  libel,  and  no  oases 
of  authority  can  be  found,  we  think,  independent  of  statute,  in  which 
the  power  to  issue  an  injunction  to  restrain  a  libel  or  slanderous 
wordd  has  ever  been  maintained,  whether  malice  was  charged  or  not. 
Charges  of  slander  are  peculiarly  adapted  to  and  require  trial  by  jury; 
and  exercising,  as  we  do,  authority  under  a  system  of  government 
and  law  which  by  a  fundamental  article  secures  the  right  of  trial 
by  jury  in  all  cases  at  common  law,  and  which  by  express  statute 
declares  ihat  suits  in  equity  shall  not  be  sustained  in  any  case 
where  a  plain,  adequate,  and  complete  tamedy  may  be  had  at  law,  as 
has  always  heretofore  been  considered  the  case  in  causes  of  libel  and 
slander  we  do  not  tliink  that  we  would  be  justified  in  extending  the 
remedy  of  injunction  to  such  cases. 

The  application  for  an  injunction  must  be  denied,  and  the  ancil- 
lary bill  is  dismissed,  with  costs. 


Mebcantuis  Nat.  Bane  of  Citt  of  New  York  v.  Mayob,  Eio.,  or 
City  of  New  Yobk  and  another. 

{Cfireuit  Court,  8.  D.  JSTeio  York.    October  11, 1886.) 

1.  Taxes— National  Bank  SnAREs— Disckimi.vation— Rev.  St.  U.  8.  §  5819. 
If  it  appear  that  the  capital  represented  by  national  bank  sfaares  is  sub- 
jected ill  a  state  to  a  higher  rate  of  taxation  than  is  assessed  upon  the  moneyed 
capital  generally  of  the  tax-payers,  there  can  b«  no  valid  assessment  of  na- 
tional bank  shares  for  taxation  in  that  state:  and  these  shares  will  be  relieved 
from  any  contribution  whatever  to  the  general  burden  of  taxation  under 

.     Rev.  St.  U.S.  §5219. 
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5.  Same— New  Tore  Taxation  Laws— Exemptions. 

Taxation  laws  of  the  state  of  New  York  considered,  and  AsJd  to  be  designed 
to  subject  to  equality  of  burden  all  taxable  property,  both  real  and  personal, 
except  investmeuts  in  life  insurance  companies,  deposits  in  savings  banks, 
the  pnblic  stocks,  and  the  bonds  of  the  mnnicipalities  of  the  state. 
8.  Saicb— Bbv.  8t.  V.  8.  §  8219. 

Section  62t9,  Rev.  St.  U.  S..  relating  to  state  taxation  of  national  bank  stock, 
•was  not  intended  to  control  the  power  of  the  state  on  the  subject  of  taxa- 
tion, or  to  prohibit  the  exemption  of  particular  kinds  of  property,  but  to  pro- 
tect the  capital  invested  in  national  bank  shares  from  unfriendly  discrim- 
ination by  the  states  in  the  exercise  of  the  taxing  power. 

4.  Same-^Equality— Intestion— Opebation. 

It  does  not  destroy  the  equality  of  a  state's  system  of  taxation  that,  In  spite 
of  the  laws,  a  part  of  the  moneyed  capital  of  citizens  which  is  InTestea  in 
forms  that  enable  it  to  be  easily  traced,  does  not  escape  by  evasion  or  over- 
sight, and  is  consequently  more  effectually  reached  and  taxed  than  the  bulk 
of  the  moneyed  capital  of  individuals. 

6.  Sahs— CioBPORATB  Property  a»d  Stock— Shabeb  or  Stookhoi^dkbs. 

The  capital  stock  of  a  corporation  and  the  shares  held  by  the  several  stock- 
holders are  distinct  species  of  property  for  the  purpose  of  taxation, — as  dis- 
tinct as  real  estate  and  the  mortgage  by  which  it  may  be  incumbered. 
<.  8am»— State  Taxation  Laws— DiscniMmATiON— Rev.  St.  U.  8.  §  6219. 

If  the  taxation  laws  of  a  state  subject  to  taxation  the  capital  stock  of  cer- 
tain corporations,  but  exempt  the  shares  held  by  the  several  stockholders, 
while  the  shares  of  national  bank  stock  are  subject  to  taxation  in  the  hands 
of  the  shareholders,  but  the  capital  stock  itself  is  exempt,  htld,  that  there 
is  here  no  such  discrimination  against  capital  invested  in  national  banks  as 
to  run  counter  to  the  provisions  of  Rev.  St.  U.  8.  §  5219. 

7.  WoKDs  AND  Phrases— "Moneyed  Capitai..  " 

The  term  "moneyed  capital"  has  a  more  limited  meaning  than  the  term 
"personal  property, "  and  applies  to  such  capital  as  is  readily  solvable  in 
money. 

8.  Taxation— ExBMWioiTO—PoBMC  Pomct. 

The  exemption  from  taxation,  by  the  laws  of  New  York,  of  shares  of  life 
insurance  companies)  of  stock  and  bonds  of  New  York  city,  of  bonds  of 
other  state  municipalities,  and  of  deposits  in  savings  banks,  is  Justified  by 
public  policy,  and  does  not  indicate  any  unfriendly  discrimination  on  the 
part  of  the  state  as  between  the  shares  of  national  banks  and  moneyed  cap- 
ital generally. 

This  was  a  motion  for  an  injunction  pendente  lite  restraining  tlie 
city  of  Nfew  York  from  collecting  the  taxes  assessed  against  the  shares 
of  the  stockholders  of  the  Mercantile  National  Bank  of  New  York 
city;  it  being  claimed  by  the  plaintiff  that  the  tax  laws  of  the  state  of 
New  York  made  hostile  discriminations  against  capital  in  the  shape 
of  National  bank  shares,  in  violation  of  the  provisions  of  Eev.  St.  U. 

5.  §  5219. 

'  Charles  W.  Wells  and  Frederick  W.  Whitridge,  for  complainants. 
E.  Henry  Lacomhe,  for  the  Corporation. 
James  C.  Garter  and  Thomas  Allison,  for  defendants. 

WalIjAOE,  J.  Thirty-five  national  banking  associations  located  in 
the  city  of  New  York  have  brought  suit  against  the  defendants  to  re- 
strain them  from  collecting  taxes  levied  pursuant  to  an  assessment 
made  in  January,  1885,  upon  the  shares  of  the  respective  stockhold- 
ers of  the  several  associations.  This  suit  ia  one  of  the  number,  and 
is  here  upon  a  motion  for  an  injunction  pendente  lite.    As  the  case 
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turns  upon  questions  of  law,  the  decision  of  this  motion  will  be  prao- 
ticallj'  a  final  decision  by  this  court  of  the  rights  of  the  parties.  The 
fact  that  these  associations  pay,  in  round  numbers,  a  million  of  dol> 
lars  annually  in  taxes  upon  the  shares  of  their  stockholders,  and  more 
than  one-fourth  of  the  total  taxation  upon  personal  property  in  the 
city  of  New  York,  sufficiently  indicates  the  importance  of  the  con- 
troversy to  both  parties.  The  case  has  been  prepared  with  great 
thoroughness,  and  has  been  elaborately  and  ably  argued. 

The  position  of  the  complainant  is  that  the  New  York  state  system 
of  taxation  creates  or  effects  a  discrimination  between  the  taxation 
imposed  for  local  purposes  (which  is  everywhere  the  most  onerous 
taxation)  upon  national  bank  shares  and  that  imposed  upon  the  other 
moneyed  capital  of  individual  tax-payers,  which  is  hostile  to  the  for- 
mer, and  forbidden  by  the  act  of  congress,  by  which  alone  authority 
exists  for  any  taxation  of  such  shares  by  the  states.  The  theory  of 
this  discrimination  is  that  so  much  of  the  moneyed  capital  of  indi- 
vidual tax-payers  is  exempt  from  assessment  by  the  state  laws  that 
what  remains,  including  the  capital  represented  by  national  bank 
shares,  is  subjected  to  a  higher  rate  of  taxation  than  is  assessed  upon 
the  moneyed  capital  generally  of  the  tax-payers.  If  this  position  is 
correct,  there  can  be  no  valid  assessment  of  national  bank  shares  for 
taxation  in  this  state,  and  these  shares  will  be  relieved  from  any  con- 
tribution whatever  to  the  general  burden  of  taxation. 

State  taxation  of  national  bank  shares  is  lawful  only  by  the  law  of 
congress  first  enacted  as  a  provision  of  the  national  banking  act  of 
1864,  which,  as  amended  by  the  act  of  February  10,  1868,  is  now 
embodied  in  section  .5219  of  the  Eevised  Statutes  of  the  United  States. 
The  section  provides  that  "the  taxation  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state."  As  congress  was  conferring  a  power 
on  the  states  which  they  would  not  otherwise  have  had,  to  tax  these 
shares,  it  undertook  to  impose  a  restriction  on  the  exercise  of  that 
power,  manifestly  designed  to  prevent  taxation  which  should  discrim- 
inate against  that  class  of  property  as  compared  with  other  moneyed 
capital.  If  the  greater  part  of  the  moneyed  capital  of  individual 
tax-payers  of  the  state  is  exempt  from  taxation  by  the  state  laws,  the 
rule  of  equality  of  burden  between  such  capital  and  the  capital  in- 
vested in -national  bank  shares,  which  congress  intended  to  prescribe 
as  a  condition  of  the  permission  given  to  the  states  to  tax  these  shares 
at  all,  is  violated,  and  the  state  whose  system  permits  this  discrim- 
ination cannot  justly  complain  because  national  bank  shares  are 
wholly  exonerated  from  taxation.  This  is  the  result  of  many  decis- 
ions of  the  courts  in  construction  of  the  law  of  congress. 

The  most  recent  expression  of  the  supreme  court  of  the  United 
States  upon  the  subject  is  found  in  Boyer  v.  Boyer,  113  U.  S.  689,  S. 
C.  5  Sup.  Ct.  Rep.  706,  where  it  is  declared  that,  "while  exact  uni- 
formity or  equality  of  burden  cannot  be  expected  under  any  system. 
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capital  invested  in  national  bank  shares  was  intended  by  congress  to 
be  placed  upon  the  same  footing  of  substantial  equality,  in  respect  of 
taxation  by  state  authority,  as  the  state  establishes  for  other  moneyed 
capital  in  the  hands  of  individual  citizens,  however  invested."  In 
that  case  the  doctrine  was  applied  to  a  state  of  things  found  in  the 
taxing  system  of  the  state  of  Pennsylvania,  by  the  laws  of  which  state 
there  appeared  to  be  exempt  from  taxation,  for  local  purposes,  all 
mortgages,  judgments,  recognizances  whatever;  all  moneys  due  or 
owing  upon  articles  of  agreement  for  the  sale  of  real  estate;  all 
loans  issued  by  corporations  which  were  liable  to  pay  a  designated 
state  tax;  all  bonds  or  certificates  of  indebtedness  of  any  railroad 
company  incorporated  by  the  commonwealth;  and  all  shares  of  stock 
in  the  hands  of  stockholders  of  any  corporation  of  the  state  liable  to 
pay  a  specified  tax  into  the  state  treasury.  The  court,  in  the  opin- 
ion, used  the  following  language : 

"Upon  such  facts,  and  in  view  of  the  revenue  laws  of  the  state,  It  seems 
difficult  to  avoid  tlie  conclusion  tiiat,  in  respect  of  county  taxation  of  national 
banic  sliares,  there  iius  been  and  is  auch  a  discrimination,  in  favor  of  otlier  mon- 
eyed capital,  agiiinst  capital  invested  in  sucli  shares,  as  is  not  consistent  with 
the  legisliition  of  congress.  The  exemptions  in  favor  of  other  moneyed  capital 
appear  to  be  of  such  a  substantial  character  in  amount  as  to  take  the  present 
aise  out  of  the  operation  of  the  rule  that  it  is  not  absolute  equality  that  is 
contemplated  by  the  act  of  congress. — a  rule  which  rests  upon  the  ground 
that  exact  uniformity  or  equality  of  taxation  cannot  iu  the  nature  of  things 
be  expected  or  attained  uudor  any  system.  But  as  substantial  equality  is 
attainable,  and  is  required  by  the  srlpreme  law  of  the  land  in  respect  of  state 
taxation  of  national  bank  shares,  when  the  inequality  is  so  palpable  as  to 
show  that  the  disarimination  against  capital  invested  in  such  shares  is  seri- 
ous, the  courts  have  no  discretion  but  to  interfere." 

The  bill  of  complaint  in  the  present  case  is  framed  to  bring  the 
controversy  within  the  scope  and  principle  of  this  decisioa.  The  al- 
legations are  that  under  the  laws  of  this  state  there  is  exempted  from 
taxation  all  moneyed  capital  represented  by  shares  of  stock  in  all  in- 
corporated companies  of  the  state  liable  to  taxation  on  their  capital, 
exclusive  of  banks,  banking  associations,  and  trust  companies;  all 
represented  by  shares  of  stock  iu  trust  companies  and  life  insurance 
companies  incorporated  under  the  laws  of  this  state ;  and  all  repre- 
sented by  deposits  in  the  savings  banks  of  the  state,  and  investments 
iu  the  bonds  and  stocks  of  the  state,  and  the  bonds  created  by  the 
villages,  cities,  towns,  and  counties  of  the  state.  The  bill  also  alleges 
that,  under  the  laws  of  the  state  as  construed  by  the  highest  court  of 
the  state,  all  moneyed  capital  of  individuals  invested  in  the  shares  o 
stock  of  corporations  of  other  states  or  of  foreign  countries  is  not 
taxable.  It  sets  out  the  amount  or  value  of  the  respective  classes  of 
invested  capital  which  escaped  taxation  in  the  year  1885  andor  the 
operation  of  these  laws.  If  the  averments  are  true,  the  exemptions 
aggregated  over  $2,000,000,000  of  moneyed  capital,  while  the  per- 
sonal property  actually  reached  and  subjected  to  assessment  in  the 
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bands  of  individuals  throughout  the  state  for  thai  year  was  less  than 
14:00,000,000  in  valuation. 

An  examination  of  the  state  system  will  show  that,  although  a  com* 
paratively  small  part  of  the  personal  property  of  the  tax-payers  is 
actually  reached  and  subjected  to  taxation  against  the  tax-payers  in- 
dividually, the  result  is  not  attributable  to  the  special  features  of  the 
taxing  system  of  this  state,  but  is  a  logical  consequence  of  any  system 
which  attempts  to  reach  personal  property  for  direct  taxation. 

By  the  fundamental  rule  of  the  New  York  state  system,  all  lands 
and  personal  estate  within  the  state,  whether  owned  by  individuals 
or  corporations,  subject  to  the  exemptions  hereinafter  specified,  is 
liable  to  taxation.  Bev.  St.  pt.  1,  c.  13,  tit.  1,  §  1.  Personal  estate  is 
declared  to  include  all  household  furniture;  moneys;  goods;  chat- 
tels; debts  due  from  solvent  debtors,  whether  on  account,  contract, 
note,  bond,  or  mortgage;  public  stocks,  and  stocks  in  moneyed  cor- 
porations ;  and  such  portion  of  the  capital  of  incorporated  companies 
liable  to  taxation  on  their  capital  as  shall  not  be  invested  in  real 
estate.  Id.  §  3.  By  section  7  of  the  same  title  it  is  provided  that 
"the  owner  or  holder  of  stock  in  any  incorporated  company  liable  to 
taxation  on  its  capital  shall  not  be  taxed  as  an 'individual  for  such 
stock;"  and  by  section  1  of  title  4  of  the  same  chapter  it  is  provided 
that  "all  moneyed  or  stock  corporations  deriving  an  income  from  their 
profits  or  capital,  or  otherwise,  shall  be  liable  to  taxation  on  their 
capital  in  the  manner  hereinafter  prescribed."  The  manner  pre- 
scribed, as  altered  by  chapter  456,  Laws  1857,  §  3,  is  as  follows: 

"The  capital  stock  of  every  company  liable  to  taxation,  except  such  part  of 
it  as  shall  have  been  excepted  in  tlie  assessment  roil,  or  as  shall  have  been  ex- 
empted by  law,  together  with  its  surplus,  profits,  or  reserved  funds  exceeding 
ten  per  cent,  of  its  capital,  after  deducting  the  assessed  value  of  its  real  estate, 
and  all  shares  of  stock  in  other  corporations  actnally  owned  by  such  company 
which  are  taxable  up>on  their  capital  stock  under  the  laws  of  this  state,  shall 
be  assessed  at  its  actual  value,  and  taxed  in  the  same  manner  as  the  other 
personal  and  real  estate  of  the  county." 

By  the  Laws  of  1880,  c.  542,  §  3,  a  franchise  tax  for  the  use  of  the 
state  is  imposed  upon  every  corporation,  joint-stock  company,  or  as- 
sociation organized  under  the  laws  of  the  state,  or  of  any  other  state 
or  country,  and  doing  business  in  this  state,  except  savings  banks,  life 
insurance  companies,  banks,  foreign  insurance  companies,  and  man- 
ufacturing corporations  carrying  on  manufactures  within  this  state; 
and,  by  Bection  8,  such  corporations,  joint-stock  companies,  and  asso- 
ciations as  are  compelled  to  pay  a  franchise  tax  are  exempted  from 
assessment  and  taxation  for  state  purposes  except  upon  their  real  es- 
tate, but  in  all  other  respects  remain  liable  to  assessment  and  taxa- 
tion. No  franchise  tax  is  imposed  on  banks  or  banking  associations; 
and  in  this  respect  they  stand  upon  an  equality  with  national  bank- 
ing associations,  as  they  do  in  all  other  respects  for  the  purposes  of 
taxation  under  the  laws  of  the  state.    The  capital  stock  of  these  as- 
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Bociaiions  is  not  liable  to  taxation  as  against  the  corporation,  but  the 
shares  are  taxable  as  a  part  of  the  personal  property  of  the  individaal 
stockholder.     Lavs  1882,  c.  409,  §  320. 

.  In  the  language  of  a  recent  decision  of  the  court  of  appeals,  {In  re 
MeMahon,  6  N.  E.  Bep.  400,  decided  April  13,  1886 :) 

"The  general  laws  of  the  state  require  all  property,  both  real  and  personal, 
no  matter  by  whom  owned,  except  in  certain  classes  of  special  exemption,  to 
be  assessed  for  purposes  of  taxation;  this  requirement  embracing  all  property 
owned  by  individuals  as  well  as  corporations,  and  including  all  sliaies  of  stock 
held  by  individuals  in  corporations  except  in  cases  where  the  capital  stoclc  of 
such  corporations  is  itself  liable  to  taxation  as  against  the  corporation." 

The  exemptions  created  by  the  state  laws,  so  far  as  they  are  ma> 
terial  to  this  case,  are  comprised  of  two  classes:  (1)  Those  which 
include  shares  of  stock  in  corporations  of  the  state,  exempting  them 
from  taxation  as  against  the  holders  or  owners  individually,  and  sub- 
stitutiag  a  tax  upon  the  capital  stock,  at  its  actual  value,  against  the 
corporations  themselves  for  local  purposes,  and  a  franchise  tax  for 
state  purposes;  and  (3)  those  which  include  investments  in  life  in- 
surance companies,  in  the  stocks  of  the  state  or  the  bonds  of  its  mu- 
-  uicipalities,  and  deposits  in  savings  banks.  The  exemptions  of  thjS 
first  class  have  reference  solely  to  the  mode  of  collecting  a  tax  on 
capital  invested  in  corporations  in  the  most  efficient  way;  those  of 
the  second  class  are  founded  upon  considerations  of  state  policy,  and 
are  intended  to  promote  peculiar  interests  for  the  benefit  of  the  pub- 
lic. 

The  provisions  of  the  state  laws  respecting  exemptions  of  the  sec- 
ond  class  are  as  follows :  By  the  provisions  of  chapter  552  of  the 
Laws  of  1880  certain  bonds  and  stocks  of  the  city  of  New  York  are, 
exempt  from  taxation  except  for  state  purposes.  By  chapter  522  of 
the  Laws  of  1881  all  bonds  thereafter  issued  by  any  village,  city, 
town,  or  coiinty  of  the  state  to  pay  and  retire  any  existing  bonded  in- 
debtedness which  was  created  in  aid  of  the  construction  of  any  rail- 
road are  exempt  from  taxation  for  local  or  state  purposes.  By  chapter 
534  of  the  Laws  of  1880  the  personal  property  and  shares  of  stock  of 
life  insurance  companies  are  exempt  from  taxation  for  local  purposes, 
but  these  companies  are  required  to  pay  a  state  tax  of  1  per  centum 
annually  upon  the  gross  amount  of  their  premiums,  interest,  and  other 
income.  By  section  4  of  chapter  466  of  the  Laws  of  1857  deposits 
in  any  bank  for  savings  which  are  due  to  depositors  are  declared  not 
to  be  liable  to  taxation ;  and,  according  to  the  interpretation  of  some 
of  the  state  courts,  this  section  is  to  be  construed  as  exempting  the 
depositors,  as  well  as  the  corporation,  from  taxation  upon  such  de- 
posits. Prior  to  July  1,  1882,  the  shares  of  the  capital  stock  of  trust 
companies  organized  under  the  laws  of  the  state  were  taxable,  in  the 
hands  of  individual  holders,  in  the  same  manner  and  to  the  same  ex- 
tent that  shares  of  the  capital  stock  of  national  banks  and  state  banks 
were  taxable, — that  is,  they  were  included  in  the  valuation  of  the 
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personal  property  of  the  stockholders  in  the  assessment  of  taxes  at 
the  place  where  the  company  was  located, — but,  by  an  act  passed  on 
that  day  {chapter  409,  Laws  1882)  to  revise  the  statutes  of  the  state 
relating  to  hanks,  banking  associations,  and  trust  companies,  no  pro- 
vision was  made  for  taxing  them  snch  as  was  made  for  taxing  banks 
and  banking  associations.  Section  324  of  that  act,  however,  subjects 
trust  companies  to  a  franchise  tax  for  state  purposes.  These  com- 
panies are  not  exempted  from  taxation  for  local  purposes  upon  their 
capital  stock,  and  the  result  of  the  legislation  respecting  them,  as  is 
conceded  by  the  counsel  for  the  complainant,  is  to  subject  them  to 
the  taxation  imposed  on  the  miscellaneous  incorporated  companies 
of  the  state;  that  is,  to  taxation  upon  their  capital  stock,  assessed  at 
its  full  valuation,  for  local  purposes,  besides  a  franchise  tax  for  state 
purposes. 

Respecting  the  averments  of  the  bill  relative  to  the  immnnity  from 
taxation  of  that  class  of  moneyed  capital  invested  in  the  shares  of 
corporations  of  other  states  and  foreign  countries,  it  suffices  to  say 
that  it  is  not  claimed  that  the  state  laws  exempt  such  shares  from  tax- 
ation in  the  hands  of  individual  tax-payers  who  bold  or  own  them, 
but  they  escape  taxation  because  the  state  courts  have  decided  that 
such  shares  are  beyond  the  taxing  jurisdiction  of  the  state.  Unless 
these  decisions  are  correct,  and  the  state  has  no  power  to  tax  these 
shares,  such  moneyed  capital  is  taxable  as  part  of  the  personal  prop- 
erty of  the  tax-payer.  Thus  it  appears  that,  exclusive  of  exemptions 
not  complained  of  in  the  bill,  (such  as  the  personal  property  of  the 
ministers  of  the  gospel  to  a  limited  amount,  and  the  personal  prop- 
erty of  charitable  or  reformatory  institutions,)  the  state  system  of 
taxation  is  designed  to  reach  and  subject  to  equality  of  burden,  so  far 
as  that  is  practicable  in  a  matter  where  the  intrinsic  difficulties  are 
so  great,  all  taxable  property,  both  real  and  personal,  except  invest- 
ments in  life  insurance  companies,  deposits  in  savings  banks,  the 
public  stocks,  and  the  bonds  of  the  municipalities  of  the  state. 

It  is  not  open  to  fair  doubt  that  the  personal  property  of  tax-payers, 
represented  by  shares  of  stock  in  incorporated  companies  of  the  state, 
is  taxed  as  substantially  and  as  onerously  as  is  the  other  moneyed 
capital  of  the  citizens.  Indeed,  it  cannot  be  reasonably  doubted  that 
this  kind  of  personal  property  is  taxed  much  more  effectually  and 
onerously  than  is  the  moneyed  capital  generally  of  individuals.  It 
does  not  militate  against  this  proposition  that  a -part  of  the  moneyed 
capital  of  citizens  which  is  invested  in  forms  that  enable  it  to  be 
easily  traced,  and  its  value  accurately  ascertained,  does  not  escape 
taxation  by  evasion  or  oversight,  and  is  consequently  more  effectually 
reached  and  taxed  that  the  bulk  of  the  moneyed  capital  of  individu- 
als. Shares  in  national  banks  fall  within  this  category,  as  do  shares 
in  state  banks,  and  also  the  capital  invested  in  private  banking ;  and 
capital  invested  in  these  forms  does  undoubtedly  bear  more  than  its 
jest  burden  of  taxation,  relatively  to  other,  moneyed  capital  or  to  per- 
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sonal  property  generally;  but  tbia  a  result  wbidb  ii  not  peculiar  to 
the  syBtem  of  taxation  of  this  state,  bat  exists  everywhere. 

The  ease  is  thus  narrowed  to  the  question  whether  the  exemptions 
relating  to  shares  of  stock  in  life  insurance  companies,  to  deposits 
in  savings  banks,  and  to  certain  classes  of  municipal  obligations, 
together  with  the  special  features  of  the  taxation  of  the  capital  in- 
vested in  the  shares  of  miscellaneous  corporations,  effect  a  discrim- 
ination in  taxation  between  national  bank  shares  and  other  moneyed 
capital  obnoxious  to  the  law  of  congress. 

In  the  language  of  Mr.  Justice  Nelson  in  People  v.  Commissioners, 
etc.,  4  Wall.  256 : 

"It  is  known  as  sound  policy  that  in  every  well-regulated  and  enliglitened 
state  or  government  certain  descriptions  of  property,  and  also  certain  insti- 
tutions, 8uch  as  churclies,  hoepitals,  academies,  cemeteries,  and  the  like,  are 
exempt  from  taxation;  but  these  exemptions  have  never  been  regarded  as 
disturbing  the  rates  of  tiixation,  even  where  the  fundamental  law  Lad 
ordained  that  it  should  be  uniform." 

In  Hepburn  v.  School  Directors,  23  Wall.  480,  the  section  in  ques- 
tion was  before  the  court  in  a  case  where,  by  the  laws  of  the  state, 
all  mortgages,  judgments,  recognizances,  and  money  owing  upon 
articles  of  agreement  for  the  sale  of  real  estate  were  exempt  from 
taxation  except  for  state  purposes;  and  Chief  Justice  WArrE,  de- 
livering the  opinion  of  the  court,  said:  "It  could  not  have  been  the 
intention  of  congress  to  exempt  bank  shares  from  taxation  because 
some  moneyed  capital  was  exempt." 

In  Adams  v.  Nashville,  95  U.  S.  19,  the  unfriendly  discrimination 
complained  of  consisted  in  the  exemption  of  certain  municipal 
bonds ;  the  argument  being  that  there  were  many  such  bonds  in  ex- 
istence in  the  hands  of  individuals,  and  that  the  complainant's 
sbares  being  taxed,  while  the  bonds  were  not,  the  taxation  violated 
the  act  of  congress.  But  the  court  held  that  the  act  of  congress 
was  not  intended  to  control  the  power  of  the  state  on  the  subject  of 
taxation,  or  to  prohibit  the  exemption  of  particular  kinds  of  prop- 
erty, but  was  intended  to  protect  the  capital  invested  in  national 
bank  shares  from  unfriendly  discrimination  by  the  states  in  the  ex- 
ercise of  the  taxing  power. 

The  cases  of  Hepburn  v.  School  Directors  and  Adams  v.  Nashville 
are  referred  to  in  the  opinion  in  Boi/er  v.  Boyer  with  the  comment 
that  they  leave  untouched  the  question  as  to  the  power- of  the  states 
to  subject  shares  of  national  banks  to  taxation  "when  a  very  material 
portion  of  other  moneyed  capital  in  the  hands  of  individual  citizens, 
within  the  same  jurisdiction  or  taxing  district,  is  exempted  from  tax- 
ation." No  rule  was  intimated  in  that  opinion  defining  what  exemp- 
tions are  permissible  as  within  the  discretionary  policy  of  the  state, 
or  what  are  so  serious  as  to  constitute  a  very  material  portion  of  the 
moneyed  capital  of  the  tax-payers,  and  an  unlawful  discrimination 
against  national  bank  shares.    Consequently  the  question  whether 
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tfae  exemptions  in  the  system  of  this  state  are  SDcb  as  to  preclude 
any  taxation  of  such  shares  is  wholly  open.  This  question  mast  be 
Solved  by  determining  what  congress  meant  by  the  term  "other  mon- 
eyed  capital  in  the  hands  of  individual  citizens  of  such  state,"  and 
what  is  substantial  eqaality  as  between  that  kind  of  capital  and  the 
capital  invested  in  bank  shares. 

It  is  obvious  that  if  shares  of  stock  in  miscellaneous  corporations, 
other  than  those  which  are  commonly  known  as  moneyed  corpora- 
tions, fall  within  the  designation  of  "moneyed  capital,"  the  very  large 
amount  of  this  kind  of  capital  which,  under  the  system  of  this  state, 
is  exempt  from  taxation  "in  the  hands  of  individual  citizens,"  forms 
a  material  portioii  of  the  aggregate  capital.  It  is  contended  for  the 
complainant  that  such  shares  of  stock  are  moneyed  capital,  and  that 
they  are  not  assessed  in  the  hands  of  individual  tax-payers,  and  are 
therefore  to  be  classed  with  moneyed  capital  which  is  exempt  from 
taxation,  in  ascertaining  whether  the  rule  of  equality  prescribed  by 
coQgress  is  violated. 

It  is  not  to  be  denied  that  these  shares  are  not  taxed  technically 
as  the  property  of  the  owners  by  the  state  laws,  although  the  corpora- 
tions themselves  are  taxed  for  the  capital  which  these  shares  represent. 
The  capital  stock  of  a  corporation  and  the  shares  held  by  the  several 
stockholders  are  distinct  species  of  property  for  the  purpose  of  taxa- 
tion,— as  distinct  as  real  estate,  and  the  mortgage  by  which  it  may  be 
incumbered.  The  corporation  and  its  capital  and  property  are  one 
thing,  the  stockholders  and  their  shares,  quite  another.  The  corpora- 
tion has  the  legal  title,  and  right  of  disposition  of  all  the  corporate 
property,  subject  to  the  conditions  of  its  charter.  The  stockholder's 
right  is  to  enjoy  a  proportionate  part  of  the  profits,  or,  upon  dissolu- 
tion of  the  corporation,  a  proportionate  part  of  the  assets,  after  pay- 
ment of  debts.  This  is  a  distinct,  independent  interest  or  property 
held  by  the  shareholders,  like  any  other  property  that  may  belong  to 
him.  It  is  this  interest  which  the  act  of  congress  leaves  subject  to 
taxation  by  the  states,  while  the  states  are  denied  the  power  to  tax 
the  capital  stock  of  national  banks.  It  is  well  settled  by  the  authori- 
ties that  because  the  property  of  shareholders  in  the  shares,  and  the 
property  of  the  corporation  in  its  capital,  are  distinct  property  in- 
terests, both  may  be  taxed.  Albany  City  Bank  v.  Maker,  6  Fed. 
Eep.  418;  Van  Allen  v.  Assetsors,  etc.,  3  Wall.  573;  In  re  Delaware 
Railroad  Tax,  18  Wall.  206;  Farringtmy.  Tennessee,  B5  U.  S.  679. 

It  may  therefore  be  fairly  urged  that  congress  did  not  intend  that 
the  taxation  imposed  by  the  state  upon  the  capital  stock  of  manu- 
facturing, railroad,  mining,  and  many  other  corporations  should  be 
considered  in  ascertaining  whether  the  taxation  of  national  bank 
shares  is  greater  or  is  less  than  that  of  money  capital  in  the  hands  of 
individaal  tax-payers.  State  policy  may  legitimately  dictate  di£fer- 
ent  modes  and  rates  of  taxation  for  the  different  kinds  of  corporations 
which  the  state  creates^  and  discourage  the  opecations  of  aome,  and 
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foster  the  inteFests  of  othere,  by  a  diversity  of  taxation.  And  it  wonid 
be  manifestly  difficnlt,  if  not  impossible,  in  view  of  the  diaorimina- 
tions  which  are  found  in  the  system  of  every  state,  to  dedaee  any 
■  general  rule  of  taxation,  and  make  it  the  test  of  the  lawful  taxation 
of  national  bank  shares. 

But  it  does  not  follow  that  the  capital  invested  in  such  oorporationa 
is  to  be  classed  as  exempt  from  .taxation  in  ascertaining  whether  na- 
tional bank  shares  are  subject*^  to  unfriendly  discriminations.  When 
it  appears  that  the  capital  of  individual  tax-payers  invested  in  these 
shares  is  required  to  bear  as  great  a  burden  of  taxation  as  that  in- 
vested in  national  bank  shares,  there  is  no  reasonable  or  real  founda- 
tion for  the  claim  of  hostile  discrimination.  While  congress  did  not 
intend  that  the  taxation  of  the  states  on  the  property  of  corporations 
should  furnish  the  rule  or  standard  of  the  taxation  authorized  for 
national  bank  shares,  but  intended  to  limit  the  states  to  a  taxation 
no  greater  than  that  imposed  on  the  moneyed  capital  of  their  individ- 
ual citizens,  there  is  no  reason  to  suppose  that  congress  cared  at  all 
about  the  ntode  the  states  migh'  adopt  for  the  o<^ction  of  their  taxes. 
A  tax  imposed  on  the  capital  or  property  of  a  corporation  falls  as 
efiFeotually  on  the  capital  of  the  shareholder,  represented  by  his  shares, 
as  does  a  tax  upon  the  shares  directly ;  and  although,  in  legal  dis- 
crimination, a  tax  upon  the  former  is  not  a  tax  upon  the  latter,  prao- 
tically  and  substantially  taxation  of  the  capital  of  the  corporation  is 
taxation  of  the  capital  of  the  shareholder. 

If  shares  of  stook.iu  oorporations  other  than  moneyed  corporations 
are  not  "moneyed  capital,"  then  it  is  immaterial  to  the  question 
under  consideration  whether  puch  shares  are  subjected  to  taxation 
directly  or  indirectly ;  and,  even  if  the  capital  invested  in  such  shares 
is  not  taxed  at  all,  it  should  not  be  classed  with  exempt  capital  in 
ascertaining  whether  a  material  portion  of  the  moneyed  capital  of  in- 
dividuals is  exempt.  The  supreme  court  has  never  decided  precisely 
what  signification  belonga  to  the  term  "moneyed  capital"  as  used  in 
tlie  act  of  congress.  It  is  hardly  appropriate  to  call  shares  in  man- 
ufacturing or  trading  corporations  "moneyed  capital  in  the  hands  of 
individual  citizens;"  and,  if  congress  had  intended  to  include  all  cap- 
ital thus  invested,  it  W«uld  have  been  easy  to  do  so  under  some  such 
eomprehensive  term  as  "personal  property."  It  is  not  obvious  how 
the  equitable  interest  of  the  shareholder  in  such  corporations,  which 
entitles  him  to  share  in  the  profits,  or,  upon  dissolution,  in  the  divis- 
ion of  the  assets,  should  be  deemed  moneyed- capital,  any  more  than 
ihe  capita)  invested  in  any  other  kind  of  personal  property  which 
can  be  converted  into  money  by  sale  is  to  be  deemed  moneyed  capi- 
tal. Shares  of  stock  in  moneyed  oorporations,  such,  for  instance,  as 
trust  companies,  and  capital  invested  ir.  the  business  of  private  bank- 
ing, is  doubtless  appropriately  described  as  moneyed  capital.  So, 
also,  the  oapital  represented  by  all  obligations  which  are  solvable  in 
money,  such  as  notes,  bonds,  certificates  of  indebtedness,  and  other 
v.28K.no.l6— 50 
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seoaritieB  for  the  payment  of  money,  voald  seem  to  be  vitbin  the  de- 
scription.  The  capital  which  was  exempt  from  local  taxation  ondex 
the  laws  of  PennsylTania,  and  which  the  court  held  in  Boyer  t.  Boy«r 
to  be  a  material  portion  of  the  moneyed  capital  of  individnal  tax-pay- . 
ers,  was  almost  wholly  of  this  kind,  being  mortgages,  judgments,  bonds, 
certificates  of  indebtedness,  and  moneys  owing  upon  articles  of  agree- 
ment. It  is  true  that  shares  of  stock  of  all  corporations  of  the  state 
liable  to  pay  a  state  tax  were  also  exempt  in  that  case;  bat  no  em- 
phasis was  placed,  in  the  opinion  of  the  court,  upon  the  exemption 
of  this  kind  of  capital,  and,  of  course,  this  exemption  included  shares 
of  stock  in  moneyed  corporations  as  well  as  in  other  corporations. 
The  term  "moneyed  capital"  has  a  more  limited  meaning  than  the 
term  "personal  property,"  and  it  must  be  assumed  that  it  was  em- 
ployed deliberately  in  the  act  of  congress  to  denote  more  restricted 
forms  of  invested  capital.  In  one  sense,  the  capital  invested  by  the 
merchant  or  the  manufacturer  in  his  business  is  moneyed  capital; 
but  it  is  no  more  so  than  that  which  the  professional  man  has  in- 
vested in  bis  library,  or  the  mechanic  in  the  implemants  of  his  trade; 
and,  if  such  investments  are  to  be  deemed  moneyed  capital,  then  the 
term  has  substantially  as  wide  signification  as  the  term  "personal 
estate."  If  the  capital  of  the  merchant  or  the  manufacturer  is  not 
moneyed  capital,  it  would  seem  to  follow  that  the  interests  repre- 
sented by  the  shares  of  manufacturing  or  trading  corporations  are  not 
appropriately  described  as  moneyed  capital. 

The  supreme  court  sa^,  in  EvansviUc  Bank  v.  Britton,  105  U.  S. 
324: 

"The  act  of  congress  does  not  make  the  tax  on  personal  property  the  roeas- 
ttre  of  the  tax  on  bank  shares  in  the  state,  but  the  tax  on  moneyed  capital 
in  the  hands  of  individual  citizens.  Credits,  money  loaned  at  interest,  and 
demands  against  persons  or  corporations  are  more  purely  representative  of 
moneyed  capital  than  personal  property,  so  far  as  they  can  be  said  to  differ. 
Undoubtedly  there  may  be  much  personal  property  exempt  from  taxation 
without  giving  bank  shares  a  right  to  similar  exemption,  because  personal 
property  is  not  necessarily  moneyed  capital." 

If  it  should  be  assumed,  however,  that  congress  meant  to  include 
in  the  term  "moneyed  capital"  all  capital  invested  in  business,  or  for 
income  not  represented  by  real  estate,  and  that  shares  of  miscellane- 
ous corporations  are  therefore  included,  this  kind  of  capital  should 
not  be  deemed  exempt  from  taxation  under  the  system  of  this  state, 
because,  as  has  been  already  stated,  it  is  taxed  as  effectually  and  as 
onerously  as  other  kinds  of  moneyed  capital  of  individnal  citizens; 
and,  although  such  taxation  is  not  assessed  against  the  shares  directly, 
it  falls  ultimately  and  inevitably,  upon  the  capital  of  the  individual 
invested  in  it.  The  beneficiaries  of  a  trust-estate  are  the  persons 
upon  whom  the  taxation  of  the  estate  really  falls,  although  the  as- 
sessment is  not  made  against  them,  bat  against  the  trustee,  who  baa 
the  legal  title  of  the  personal  property. 
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It  only  remains  to  be  considered  whether  the  exemptions  of  shares 
of  life  insurance  oompKnies,  of  the  stocks  and  bonds  issued  by  the 
city  of  New  York,  of  the  bonds  issued  by  other  municipalities  of  the 
state,  and  of  the  deposits  in  savings  banks,  are,Buch  as  to  manifest 
a  serious  discrimination  against  national  bank  shares. 

The  assessable  value  of  the  shares  of  life  insurance  companies  in 
this  state  is  relatively  an  insignificant  part  of  the  whole  moneyed 
capital  of  the  tax-payer;  and  the  exemption  is  made  to  foster  a  class 
of  corporations  which  exercise  a  salutary  influence  upon  the  com- 
munity. 

The  assessable  value  of  the  bonds  and  stocks  issued  by  the  city  of 
New  York  which  are  exempt  from  local  taxation  appears,  by  the 
stipulation  of  the  parties,  to  be  $13,467,000.  Assuming  that  these 
securities  are  principally  held  by  citizens  of  the  state,  it  is  not  obvi- 
ous how  holders  of  national  bank  shares  have  any  substantial  ground 
for  complaint  at  the  vxemption  from  taxation.  These  securities  are 
taxable  for  state  purposes.  Inasmuch  as  national  bank  shares  are 
taxed  at  the  place  where  the  bank  is  located,  and  not  elsewhere,  the 
holders  of  such  shares  have  the  same  interest  as  all  other  tax-payers 
of  the  municipality  which  has  created  a  debt  in  having  the  best  sum 
possible  realized  from  the  obligations  issued  to  meet  it.  Such  obli- 
gations are  exempted  from  taxation  in  the  hands  of  the  holder,  to 
enhance  their  value  in  the- market,  and  to  enable  the  municipality  to 
realize  more  from  them  in  diminution  of  the  burden  of  taxation. 
The  holders  of  national  bank  shares  derive  the  same  benefit  from  the 
exemption  as  do  others  who  are  taxed  upon  their  moneyed  capital 
for  local  purposes  in  the  same  taxing  district.  The  same  observa- 
tions, apply  measurably  to  the  exemption  of  the  bonds  of  the  other 
municipalities  of  the  state,  although  these  are  not  taxable  for  state 
purposes,  and  it  may  therefore  happen  that  the  tax-payers  of  certain 
municipalities  are  to  that  extent  compelled  to  contribute  to  taxation 
for  which  they  have  derived  no  direct  benefit.  This  is  one  of  those 
instances  of  inequality  which  illustrate  the  axiom  that  absolute  equal- 
ity and  strict  justice  are  unattainable  in  tax  proceedings.  The  ex- 
emption is  restricted  to  a  limited  class  of  these  obligations ;  and,  in 
the  absence  of  any  attempt  on  the  part  of  the  complainant  to  show 
that  they  are  of  any  considerable  amount  relatively  to  other  moneyed 
capital,  it  is  to  be  assumed  that  but  little  importance  should  be  at- 
tached to  this  exemption. 

The  more  important  exemption  is  that  of  the  deposits  in  savings 
banks  The  aggregate  of  these  deposits  is  quite  large,  being  in  the 
year  1885  over  $437,000,000.  Savings  banks  in  this  state  are  not 
permitted  to  owe  any  depositor  more  than  the  sum  of  $3,000,  (Law-i 
1878,  c.  347,  §  2 ;)  and  it  appears  by  the  report  of  the  superintend- 
ent of  the  banking  department  that  the  average  of  these  deposits  on 
the  first  day  of  January,  1886,  was  $378  each.  These  deposits  rep- 
resent mainly  the  savings  of  people  of  small  means.     It  is  not  prob- 
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able  that  a  twentieth  part  <^  the  whole  would  be  actaally  reached 
for  taxation  if  they  were  not  exempt.  Such  aooumnlations  tend  to 
the  extinction  of  pauperism,  to  the  encouragement  of  economy,  and 
to  the  general  thrift  and  comfort  of  the  masses  of  the  people.  It  is 
as  much  the  part  of  a  wise  policy  on  the  part  of  the  state  to  encoor* 
age  them  as  it  is  to  encourage  benevolent  and  charitable  institu* 
tions.  Such  an  exemption  reduces  the  burden  of  taxation  on  other 
moneyed  capital. 

.  None  of  the  exemptions  which  have  thus  been  considered  mani< 
fest  any  unfriendly  discrimination  on  the  part  of  the  state  as  between 
the  shares  of  national  banks  and  moneyed  capital  generally.  Taken 
together,  they  form  a  much  less  important  part  of  moneyed  capital 
generally  than  was  exempt  by  the  state  laws  in  the  case  of  Hepburn 
V.  School  Directors,  where  the  exemption  was  treated  as  not  disturb- 
ing the  rule  of  equality  of  the  act  of  congress.  Compared  with  the 
exemptions  considered  in  Boyer  v.  Boyer,  they  are  insignificant.  It 
is  therefore  held  that  they  are  not  of  a  character  to  justify  the  com- 
plainant's contention. 

The  conclusion  reached  is  in  accord  with  the  recent  decision  of  the 
court  of  appeals  of  this  state  in  McMahon  v.  Palmer,  6  N.  £.  Bep. 
400,  where  it  was  held  by  the  court,  upon  a  full  consideration  of  the 
question  presented  here,  that  the  taxing  system  of  this  state  does  not 
result  in  taxing  national  bank  shares  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  bands  of  indlTidoal  citi- 
zens of  the  state. 

The  motion  for  an  inj  auction  is  denied. 


Krippenuorf  v.  Hyde  and  others. 
{Oircuit  Court,  D.  Indiana.    October  4,  1886.) 

1.  Fbattdttlent  Conveyances— Prkference— Giving  a  Faj.6e  CBEDrr— "Boom- 

ing" AN  Insolvent  Concbrn. 

If  a  creditor  of  a  commercial  firm,  whose  insolvency  is  known  to  him  bat 
not  to  the  public,  helps  the  firm  to  ^eep  goin^,  and  to  extend  largely  the 
scope  of  its  business  and  credit,  under  a  promise  of  preference  over  other 
creditors  in  case  of  disaster,  which  under  the  circumstances  is  clearly  prob- 
able, and  the  firm,  having  obtained  large  quantities  of  goods  on  credit,  turns 
them  over  to  this  creditor  in  payment  of  nis  demands,  keeping  nothing  for 
other  creditors,  the  transfer  of  the  goods  will  be  deemed  frandolent. 

2.  Samb— Prkb'krenoe  Unlawful. 

Upon  the  facts  of  the  case,  ?ieii,  that  the  preference  given  was  nnlawfol. 

In  Chancery. 
.  D.  V,  Burns  and  Rankin  D,  Jonet,  for  oomplaBUiDt. 
.  A.  W.  Hatch  and  hew  IVallaee,  fox  defendaats. 
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Woods,  J.  The  chief  question  here  is  whether  or  not  Erippeo- 
ctorfs  purchase  of  certain  goods  of  Frey  &  Masg  was  made  in  good 
faith  on  bis  part.  He  claims  to  have  taken  the  goods  in  payment  of 
demands  to  the  amount  of  $22,000  which  he  held  against  Fre;  Ss 
Magg  for  moneys  loaned  and  other  considerations.  The  goods  con- 
sisted of  two  stocks  of  shoes, — one  at  Indianapolis  and  the  other  at  Chi- 
cago. At  or  near  the  time  when  these  were  delivered  to  Krippendorf 
a  third  stock,  at  Fort  Wayne,  was  turned  over  to  a  Mrs.  Chase,  in 
discharge  of  an  indebtedness  of  Frey  &  Maag  to  her,  and  Maag  also 
conveyed  away  certain  real  estate,  neither  he  nor  Frey  retaining  any 
property  subject  lo  execution.  The  respondents  at  once  instituted 
a  suit  in  attachment  in  this  court  against  Frey  &  Maag,  and  caused 
the  goods  at  Indianapolis  to  be  seized,  the  allege^d  cause  for  attach- 
ment being  that  the  defendants  had  disposed  of  their  property  with 
intent  to  defraud  their  creditors.  On  the  final  hearing  the  attach- 
ment was  sustained,  and  the  goods  ordered  to  be  sold  to  satisfy  the 
demands  of  the  plaintiffs,  (respondents  here,)  amounting  in  the  ag- 
gregate to  the  sum  of  $21,947.60.  In  order  to  retain  possession 
of  the  goods  pending  the  attachment  suit,  Krippendorf  gave  the  stat- 
utory delivery  bond,  and,  after  the  determination  of  the  suit,  in  lieu 
of  the  goods,  brought  the  appraised  value  thereof  into  court,  and  filed 
a  petition  or  ancillary  bill,  (see  Krippendorf  \.  Hyde,  110  U.  S.  276; 
S.  C.  4  Sup.  Ct.  Bep.  27,)  claiming  the  money  as  his  own,  on  the 
ground  that  he  had  bought  the  goods  for  value,  and  without  notice 
of  the  fraudulent  intent  of  Frey  &  Maag.  This  claim  the  master  has 
sustained,  and,  in  addition,  has  reported  that  the  respondents  were 
themselves  censurable  for  having  given  credit  to  Frey  &  Maag. 

A  careful  study  of  the  evidence  has  led  me  to  the  conclusion  that 
this  report  ought  not  to  be  confirmed. 

I  do  not  deem  it  necessary  to  consider  whether  or  not  the  judg- 
ment in  the  principal  case  establishes,  for  the  purposes  of  this  pro- 
cedure, the  fraudulent  intent  of  Frey  &  Maag;  because  if  it  be  con- 
ceded that,  as  against  Krippendorf,  it  is  now  essential  to  the  case  of 
the  respondents  that,  in  addition  to  the  general  charge  of  fraudu- 
lent intent  contained  in  the  affidavit  for  attachment,  the  sale  to 
Krippendorf  should  be  shown  to  have  been  fraudulent  on  their  part, 
the  evidence  leaves  no  room  for  doubt  of  the  fact,  and,  with  hardly 
less  certainty,  in  my  judgment,  excludes  every  reasonable  pretense 
that  Krippendorf  purchased  in  good  faith,  and  in  ignorance  of  the 
fraud  of  the  sellers. 

The  evidence  discloses  many  circumstances,  the  details  of  which 
need  not  be  stated  here,  which  excite  grave  suspicion  of  the  truth  of 
the  transactions  between  Frey  &  Maag,  and  between  them  and  Krip- 
pendorf, as  explained  by  them  and  by  him;  but  if  it  be  conceded, 
as  asserted,  that,  in  1881,  Krippendorf  gave  Maag  credit  for  $4,300 
worth  of  shoes,  sold  for  the  use  of  Frey;  and  that  he  indorsed  for 
Prey,  first  in  the  sum  of  $2,000,  and,  again,  for  $5,000,  ^nd  after- 
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wards  assamed  and  paid  both  debts,  and  that,  about  the  first  of  Sep- 
tember, Maag  went  into  partnership  with  Frey  in  the  tobacco  busi- 
ness at  Cincinnati,  (a  business  which,  having  continually  absorbed 
large  sums,  had  yielded  no  returns,  and  by  April,  1882,  had  been 
practically  abandoned  as  worthless;)  and  that  in  January,  1882,  Maag 
admitted  Frey  into  the  shoe  business  at  Indianapolis,  (giving  him  an 
equal  interest  in  property  worth  six  or  eight  thousand  dollars,  forwbich, 
if  their  testimony  is  to  be  credited,  Frey  paid  and  promised  to  pay 
nothing;)  and  if  it  be  further  granted  that  these  separate  individual 
liabilities  (Frey's  for  $7,000  and  Maag's  for  $4,300)  were  assumed 
by  the  firm  upon  such  an  agreement  and  consideration  as  made  them 
partnership  obligations  as  against  any  who  thereafter  should  give 
credit  to  the  firm  in  the  due  course  of  business,— it  remains  true — 
indeed,  the  facts  assumed  make  it  true — that  Frey  &  Maag,  in  the 
beginning,  not  to  mention  their  tobacco  liabilities,  of  which  Krippen- 
dorf  could  hardly  have  been  entirely  ignorant,  were  indebted  to  Krip- 
pendorf  alone  in  a  sum  greater  by  three  or  four  thousand  dollars 
than  the  value  of  all  they  owned,  both  in  partnership  and  individu- 
ally, and  in  this  situation  were  proposing  to  push,  or,  as  Krippen- 
dorf  has  expressed  it,  "to  boom,"  a  scheme  of  business  which,  by  the 
very  terms  of  the  agreement  for  starting  it,  was  made  insolvent,  and 
unworthy  of  that  commercial  credit  which  was  essential  to  its  prosecu- 
tion. It  is  therefore  not  to  be  supposed  that  Frey  &  Maag,  or  Krip- 
pendorf,  believed  it  reasonably  possible  for  them  to  conduct  their 
enterprise  upon  a  considerable  scale  with  advantage,  to  themselves, 
or  with  safety  to  him,  as  their  "confidential  creditor,"  without  a 
strong  probability — they  could  not  well  have  deemed  it  less  than  a 
certainty — of  inflicting  losses  upon  others  of  whom  they  should  ob- 
tain credit. 

It  was  in  this  condition  of  their  affairs,  the  essential  facts  of 
which,  it  cannot  be  doubted,  he  well  understood,  that,  instead  of  de- 
manding security  for  or  payment  of  the  large  amount  already  due 
him,  and  instead  of  supplying  them  with  goods  of  his  own  firm's 
manufacture,  Krippendorf,  besides  indorsing  for  $3,000  at  Chicago, 
consented  to  advance  to  Frey  &  Maag  such  sums  of  money  as  they 
should  need  between  April  and  September,  1882;  they  promising 
that  the  proceeds  of  sales  meantime  should  be  paid  to  him,  and  that, 
if  they  became  embarrassed,  they  would  pay  him  in  preference  to 
other  creditors.  In  his  last  examination  Krippendorf  denies  any 
recollection  of  this  promise  for  a  preference,  though  by  his  testimony 
in  the  attachment  case  he  seems  to  have  admitted  the  fact.  But 
whatever  the  primary  understanding  between  them  was,  it  is  claimed 
that  loans  were  made  prior  to  September  20th,  when  the  sale  of 
goods  in  question  took  place,  to  the  amount  of  $13,500  or  more,  and 
in  excess  of  repayments  to  the  amount  of  $11,000;  making  his  en- 
tire demand  at  that  time,  aside  from  the  Chicago  indorsement, 
about  $22', 000,  in  payment  of  which  the  goods  in  the  stores  at 
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Indianapolis  and  Chicago  were  sold  and  tamed  over  to  him.  It  iff 
to  be  noted  that  no  appraisement  was  had,  and  that,  without  see- 
ing the  goods,  Erippendorf  agreed,  upon  the  statements  of  Frey  & 
Maag,  to  take  them  in  full  discharge  of  his  demand.  It  appears,  too, 
that  these  loans  of  money  were  made  in  most  instances,  if  not  al- 
ways, by  check  or  draft,  sent  by  mail  from  Cincinnati,  where  Erip- 
pendorf resided,  to  Indianapolis;  and  it  is  shown  that  notes,  eheoks, 
and  drafts  were  frequently  sent  in  that  way  by  him  to  them,  and  by 
them  to  him,  during  the  period  of  the  transactions  in  question ;  and 
yet  not  a  letter  or  line  of  correspondence,  though  called  for,  is  in 
evidence.  Erippendorf 's  testimony  is  that  there  was  no  correspond- 
ence; his  explanation  being  that  none  was  necessary,  because  of 
Frey's  frequent  visits  to  him  at  Cincinnati.  Maag,  I  believe,  says 
he  did  not  preserve  letters. 

It  is  impossible  to  believe  that  all  these  checks  and  drafts,  cover- 
ing large  sums  of  money,  went  by  mail,  unaccompanied  by  any  com- 
munication or  statement  which,  if  produced,  would  show  the  real 
character  and  purpose  of  the  several  transactions ;  and  for  this  and 
other  reasons  there  must  arise  doubts  on  the  subject  of  which  the  re- 
spondents may  fairly  claim  the  benefit.  But  waiving  this  consider- 
ation, and  conceding  the  facts  in  this  respect  to  be  as  alleged,  the 
merits  o^  the  case  are  not  essentially  different;  because  if  Erippen- 
dorf gave  credit  to  Frey  &  Maag,  as  asserted,  he  did  it  under  cir- 
eumstances  which  compel  an  inference  of  bad  faith,  or  conscious 
disregard  on  his  part  of  the  rights  of  others,  which,  under  the  cir- 
cumstances, he  was  bound  to  respect. 

It  is  a  familiar  and  salutary  rule  which  holds  men  responsib  e  for 
the  natural  and  reasonable  consequences  of  their  acts  and  conduct 
as  if  the  particular  consequences  which  do  follow  had  been  intended; 
and  that  Frey  &  Maag  and  Erippendorf  must  all  have  known  that 
the  proposed  scheme  of  business  necessarily  involved  heavy  purchases 
on  credit,  when  credit  was  not  merited,  and  could  not  be  had  of' 
prudent  merchants  possessed  of  knowledge  of  the  facts,  is  quite  ap- 
parent; and  that  by  making  these  loans  he  was  contributing  directly 
to  the  establishment  and  maintenance  of  this  credit  Erippendorf 
must  have  understood.  The  loans  were  asked,  as  he  himself  has  tes- 
tified, for  the  purpose  of  paying  mercantile  bills,  and  correspond  quite 
nearly  in  amount  with  the  aggregate  of  the  sums  paid  upon  such  de- 
mands by  Frey  &  Maag  during  the  period  in  which  the  loans  were 
made,  and  during  which  the  respondents  gave  to  Frey  &  Maag  credit 
for  goods.  This  fac^,  however,  does  not  necessarily  corroborate  the 
testimony  that  the  loans  were  made  to  the  extent  stated,  because 
there  is  wanting  a  satisfactory  account  of  the  amount  and  disposi- 
tion of  the  proceeds  of  sales  made  daring  the  time  the  bnsiness  had 
been  going. 

I  do  not  doubt,  as  in  Smith  v.  Craft,  17  Fed.  Rep.  705, 1  held,  that 
a  preference  of  one  creditor  over  others  Js  not  invalid  because  given 
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in  pursoaiioe  of  an  agreement  therefor  made  when  the  credit  was 
given,  if  the  agreement  be  made  under  oironmstances'  consistent 
with  good  faith ;  and  so,  too,  as  I  had  occasion  to  say  in  Lippincott 
V.  Skau)  Carriage  Co.,  25  Fed.  Bep.  690,  one  may  give  aid  and  credit 
to  an  embarrassed  person,  firm,  or  company,  for  the  honest  purpose 
of  helping  over  difficulties  reasonably  supposed  to  be  not  insuperable, 
and  yet  be  entitled,  in  case  of  disaster,  to  receive  a  preference  in  re< 
spect  to  the  credit  so  extended.  Bat  this  plainly  was  not  such  a 
case.  On  the  contrary,  Erippendorf,  vrhen,  by  his  indotbemient  at 
Chicago,  he  added  to  the  debt  without  corresponding  increase  of  the 
assets  of  an  already  insolvent  firm,  and  thereby  placed  its  basiness 
upon  an  enlarged  plan,  which  at  once  required,  and  to  the  commer- 
cial world  seemed  to  justify,  heavier  purchases  than  would  otherwise 
have  been  necessary,  and  when  in  April  he  made  the  first  loan  of 
money  to  Frey  &  Maag,  could  not  reasonably  have  anticipated  an 
honest  and  successful  outcome  of  the  scheme  which  he  then  under- 
took to  assist;  and  clear  as  the  probability — ^not  to  say  certainty — 
of  failure  was  in  the  beginning,  it  became  more  and  more  evident  with 
each  successive  call  upon  him  for  additional  aid.  Becognizing  that  he 
was  not  blameless  in  this  respect,  the  master  has  reported  "that  the 
conduct  of  Krippendorf  was  not  as  prudent  as  it  should  have  been," 
and  counsel  have  suggested  that  this  alone  is  enough  to  require  a  re- 
versal of  the  master's  finding.  But,  be  that  as  it  may,  I  am  of  opin- 
ion, without  going  further  into  details  of  the  evidence,  that  Erippen- 
dorf's  conduct  was  so  far  implicated  with  that  of  Frey  &  Maag  in  the 
project  and  prosecution  of  their  business,  that  by  means  of  bis  frequent 
inteniews  with  Frey,  who  was  his  brother-in-law,  and  otherwise,  he 
was  all  the  time  possessed  of  such  intimate  knowledge  of  their  affairs, 
prospects,  and  purposes,  and  that  he  had  of  them  such  secret  and  con- 
fidential assurances  of  protection  in  respect  to  his  own  demands,  as  to 
discredit  the  assertion  of  good  faith  and  innocence  on  his  part.  As 
against  the  respondents  a  gross  fraud  was  designed  and  executed,  of 
which,  to  all  appearance,  he  was  the  principal  and  final  beneficiary; 
and  to  permit  him  to  retain  his  ill-gotten  advantage,  besides  lending 
judicial  sanction  to  the  particular  transaction,  would  tend  to  establish 
a  pernicious  and  dangerous  precedent,  inconsistent  with  the  good 
faith  and  confidence  which  are  essential  to  the  right  conduct  of  oom- 
mercial  affairs. 
But,  according  to  the  report— 

"It  may  also  be  said  that  the  eastern  creditors  of  the  firm  were  equally  fool- 
isli.  Frey  &  Maag  were  under  suspicion  all  the  time  by  such  of  the  eastern 
creditors  as  have  given  testimony  in  this  case.  Tliey  were  plied  with  ques- 
tions itt  Indianapolis  and  in  Boston  as  to  their  standing,  and  treated  aa  if  they 
were  under  suspicion.  It  might  fairly  be  said  that  the  merchants — the  jo^ 
bers  and  manufacturers  in  the  East — who  sold  Frey  &  Maag  so  many  goods 
cMi  credit  did  as  much  to  give  them  their  commercial  standing  {ts  Mr.  Krip- 
poiidorf,  who  was  quietly  iulvancing  tlieni  money.  It  would  be  very  natural 
for  merchants  in  Boston,  or  manufacturers  and  Jobbers  In  Boston  and  New 
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.York,  who  saw  reputable  business  houses  selling  goods  without  reservation 
•  to  Frey  So  Maag,  to  suppose  that  they  were  abundantly  able  to  carry  on  their 
business  suocossfully,  and  pay  their  creditors." 

On  this  view,  if  it  be  a  fair  one,  there  ought  to  be  discrimination 
in  respect  to  these  merchants,  not  overturning  in  the  same  boat  the 
innocent  and  the  guilty.  But  the  propositions  quoted  do  not,  I 
think,  present  a  logical  or  just  view  of  the  case.  The  right  to  give 
credit  in  commercial  transactions  is  sanctioned  by  both  law  and  cus- 
tom;  and,  if  business  is  not  to  degenerate  into  robbery,  the  basis  of 
credit  must  be  the  honesty  and  good  faith  of  dealers.  For  the  up- 
building of  false  and  undeserved  credit,  just  blame  can  attach  only 
to  those  who  knowingly,  or  with  culpable  GareleBsness,  in  some  way 
aid  the  imposture.  Whatever  were  the  reasons  upon  which  they 
acted  at  the  time,  it  is  now  certain  that  the  respondents  did  no  in- 
justice to  Frey  &  Maag  by  suspecting  their  trustworthiness,  and  by 
plying  them  with  questions.  Neither  did  they  part  with  their  goods 
to  them  until  their  suspicions  were  overcome  by  false  representations 
of  fact,  made  potent  and  effective,  as  may  well  be  inferred,  by  the 
prompt  payments  which  Frey  &  Maag  were  wont  to  make  of  bills 
for  earlier  purchases,  which,  if  their  own  testimony  be  accepted,  they 
could  not  have  met  so  promptly  but  for  Krippendorf's  opportune 
loans;  and  these,  as  we  have  seen,  he  made  with  knowledge,  or  un- 
der circumstances  equivalent  to  knowledge,  on  his  part,  that  he  was 
aiding  a  failing  business,  whose  losses  to  a  large  extent  he  must  fi- 
nally bear,  unless,  according  to  the  assurance  given  him  in  the  begin- 
ning, they  could  be  shifted  to  other  shoulders. 

It  may  be  true,  as  the  report  says,  that  Krippendorf  was  "busy  with 
his  own  affairs ;"  but  it  belonged  to  his  own  affairs  to  know  into  whose 
hands  he  was  intrusting  nearly  one-third  of  his  considerable  fortune, 
and  it  is  not  to  be  believed  that  he  acted  in  so  important  a  matter  with 
a  careless,  but  innocent,  inattention;  especially  after  the  warning 
which  came  from  the  refusal  of  his  own  business  partner  to  share  in  the 
risk  of  extending  time  on  a  credit  theretofore  given  to  Maag,  or  to  him 
and  Frey,  when  comparatively  a  small  sum  only  was  involved.  It  may 
be,  too,  that  Krippendorf  did  not  know  "the  extent  of  Frey  &  Maag's 
misfortunes  in  the  tobacco  business,"  nor  "the  extent  to  which  they 
were  buying  goods  on  credit ;"  but  he  was  cognizant  of  quite  enough 
of  these  matters  to  have  awakened  to  distrust  and  inquiry  any  one  who 
was  both  prudent  and  honest,  and  consequently  enough,  notwith- 
standing "the  lavish  manner  in  which  he  gave  them  his  money  and  the 
credit  of  his  name,"  to  cast  discredit  on  his  assertion  of  "faith  in  the 
ability  of  both  Frey  and  Maag  as  business  men."  If  it  can  be  be- 
lieved that  he  looked  for  a  successful  outcome  of  their  busiuess,  or  had 
any  faith  in  them,  beyond  a  reliance  on  their  promised  fidelity  to  him, 
it  was  an  excuseless  trust  against  which  his  own  intelligence  ought  to 
have  warned  him  at  every  step.  He  cannot,  therefore,  be  permitted 
to  divert  the  consequences  from  himself  to  others  whom  his  conduct 
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has  contributed  80  directly  to  injure,  whether  the  part  which  he  played 
was  one  of  perfidy  or  folly. 
The  bill  is  without  equity,  and  should  be  dismissed.    So  ordered. 


In  re  Addis. 

{Biitriet  Oourt,  W.  D.  South  OaroUna.    September  80, 1886.) 

WiTNEssBS — Dbfendant  undbb  Indictment  Wztkebs  us  Anotber  Casb — 
Mii.EA«E  AND  Witness  Fees. 

A  defendant  in  attendance  upon  court  under  indictment,  under  recogni- 
zance, wlio  is  also  under  recognizance  as  witness  for  tlie  United  States  in  an- 
otlier  case,  is  entitled  to  bis  mileage  and  witness  fees  for  attendance  in  the 
latter  case. 

Stokes  d  Irvine,  for  J.  L.  Addis. 

SiMONTON,  J.  Addis  has  been  in  attendance  at  this  term  of  the 
court,  a  defendant  under  indictment,  under  recognizance.*  He  was 
also  under  recognizance  as  a  witness  for  the  United  States  in  a  pros- 
ecution against  another  person.  Is  he  entitled  to  the  fees  and  mile- 
age as  a  witness  ? 

There  seems  to  have  been  some  doubt  on  this  point.  The  ques- 
tion now  comes  up  on  a  rule  against  the  clerk.  Section  84S  of  the 
Revised  Statutes  allows  the  per  diem  and  mileage  to  all  witnesses, 
without  qualification,  except  that,  if  the  witness  is  subpoenaed  in  more 
than  one  case,  he  gets  mileage  for  one  case,'  and  not  more  than  one 
per  diem  allowance  during  his  attendance  on  the  court.  Sections  849, 
850,  qualify  the  words  of  section  848  with  respect  to  officers  of  the 
court,  and  with  respect  to  clerks  and  other  officers  of  the  United 
States.  These  get  no  per  diem  or  mileage  as  witnesses  when  called 
by  the  government.  None  others  are  excepted.  Expressio  uniiig,  etc. 
Clerks  of  the  court,  and  the  other  officers  and  employes  of  the  United 
States,  are  paid  for  their  services.  Their  whole  time  belongs  to  the 
government.  When  absent  from  their  posts,  in  attendance  on  the 
courts,  their  pay  goes  on;  and,  being  thus  paid,  they  can  be  used  by 
the  government  without  further  compensation. 

Defendants  attending  court  in  their  own  behalf  owe  no  special 
duties  to  the  government.  They  are  in  attendance  or  they  absent 
themselves  at  their  own  peril.  When  they  are  called  to  the  assist- 
ance of  the  United  States  in  its  case  against  another  person,  they  are 
not  performing  a  public  duty  which  every  citizen  should  perform  at 
his  own  cost.  They  are  dischargirig  a  service  for  which  the  law  pro- 
vides a  specific  and  fixed  compensation. 

It  is  said  that  the  mileage  and  per  diem  of  a  witness  are  intended 
to  reimburse  him  for  the  expense  to  which  he  has  been  put  in  obey- 
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iAg  the  BQbpQena ;  tbat  a  defendant  is  already  in  cou-t';  that,  being 
present  on  compnlaion,  the  sabposna  has  not  put  him  to  any  expense. 
True,  he  is  present,  and  he  is  present  because  be  has  been  bound 
over  to  appear  and  answer.  Bnt  this  does  not  compel  bim  to  appear 
and  testify.  When  be  appears  and  answers  the  obarge  made 
against  bim,  and  submits  to  the  judgment  of  the  court,  be  does  all 
ihat  he  has  bound  himself  to  do,  and  goes  without  day*  Oan  the 
government,  under  these  ciroucnstanees,  make  use  of  his  services 
gratuitously  ?  He  is  not  in  the  pay  of  the  government.  Except  that 
he  must  be  ready  to  appear  and  answer  when  called,  and  in  fact 
does  so  appear  and  answer,  he  is  master  of  bis  own  time  and  of  him* 
self. 

In  a  well-considered  case  (Edwardt  t.  Bond,  5  McLean,  301)  a 
juror  who  attended,  and  was  also  under  subpoena  as  a  witness  for 
the  United  States,  was  allowed  the  fees  and  milefige  of  a  witness,  as 
well  as  his  pay  as  juror.  A  fortiori,  a  defendant  should  be  allowed 
bis  per  diem  and  mileage  for  his  attendance  under  subpcsna  as  a  wit- 
ness for  the  United  States.    And  it  is  so  ordered. 


United  States  v,  Craio. 

(Gireuit  Court.  E.  D.  Michigan.    October  11, 1886; 

1.  ImiioBATioH  —  Act  of  CJongkess  of  Febbuabt  26,  1885  —  Regui-atioh  of 
Commerce. 

Th«  "assisted  Immigration "  act  of  February  26, 188S,  is  a  constitnttonal  ex- 
erciM  of  the  power  of  congress  to  regulate  commerce  with  foreign  nations. 

8.  Same— ViOLATDSo  Act— Ofpbnbb,  when  Complete. 

The  offense  of  assisting  the  immigration  of  an  alien  laborer  under  contract 
to  work  liere  is  not  «omplete  until  such  alien  has  entered  the  territory  of  the 
United  States:  and  a  civil  action  for  the  penalty  prescribed  by  section  3  will 
lie  in  the  district  into  which  he  enters^  or  in  any  other  district  in  which  the 
defendant  may  be  found. 
8.  Same— Offejtbe  Committed  on  Foueios  SorL. 

/( lUVM  that  congress  has  power  to  punish  by  indictment  offenses  committed 
by  citizens  of  the  United  States  upon  foreign  soil 

On  Demurrer  to  Declaration. 

This  was  an  action  of  debt  to  recover  a  penalty  of  $1,000  for  the 
importation  of  a  foreign  laborer,  in  violation  of  the  act  of  congress 
of  February  26,  1885,  prohibiting  the  importation  and  migratio:i  of 
foreigners  and  aliens  under  contract  or  agreement  to  perform  labor 
in  the  United  States.  The  declaration  averred,  in  substance,  tbat  on 
the  first  day  of  March  188G,  at  Point  Levi,  in  the  province  of  Que- 
bec, the  defendant,  being  a  citizen  of  the  United  States,  entered  into 
an  express  parol  contract  with  one  Joseph  Morin,  an  alien,  by  which 
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the  defendant  agreed  that  in  oonsideratioa  that  Iforin  would  immi- 
grate into  the  United  States,  viz.,  into  this  district,  and  perform 
service  for  him  here  for  six  months  at  two  dollars  per  day  as  a  ship 
carpenter,  be  would  prepay  the  transportation  of  said  Morin  from 
Point  Levi  to  Trenton,  in  this  district,  and  would  also  pay  him  as 
above  stated  for  his  services;  that  afterwards  the  said  defendant  did 
pay  the  transportation  of  said  Morin,  and  the  latter,  in  pnrsnanee 
of  said  contract,  did  migrate  into  tbA  United  States,  against  the  form 
of  the  statute  above  set  forth.  The  defendant  interposed  a  general 
demurrer. 

G.  P.  Black,  U.  8.  Atty.,  John  Atkinton,  and  Don  M.  Diekimon^ 
for  the  United  States. 

L.  T.  Griffin,  for  defendant. 

Brown,  J.  This  demurrer  raises  the  single  question  of  the  consti- 
tutionality of  what  is  known  as  the  "Assisted  Immigration  Act,"  of 
February  26,  1885,  the  third  section  of  which  enacts  "that,  for  every 
violation  of  any  of  the  provisions  of  section  one  of  this  act,  the  per- 
son, partnership,  company,  or  corporation  violating  the  same,  by 
knowingly  assisting,  encouraging,  or  soliciting  the  migration  or  im- 
portation of  any  alien  or  aliens,  foreigner  or  foreigners,  into  the 
United  States,"  etc.,  "to  perform  labor  or  service  of  any  kind,  under 
contractor  agreement, express  or  implied,  parol  or  special,  with  such 
alien  or  aliens,  foreigner  or  foreigners,  previous  to  becoming  resi- 
dents or  citizens  of  the  United  States,  shall  forfeit  and  pay  for  every 
such  offense  the  sum  of  one  thousand  dollars."  The  contention  of 
the  government  is  that  the  act  is  a  valid  exercise  of  the  power  of 
congress  "to  regulate  commerce  with  foreign  nations." 

The  extent  of  this  power,  and  the  definition  of  the  word  "com- 
merce," were  at  an  early  day  made  the  subject  of  an  elaborate  dis- 
cussion in  the  famous  case  of  Gibbons  v.  Ogden,  9  Wheat.  1.  It 
was  claimed  by  the  strict  constructionists  of  that  period  that  the 
power  of  congress  was  limited  to  the  regulation  of  trafiBc  in  goods,  to 
buying  and  gelling,  or  the  interchange  of  commodities ;  but  it  was  held 
by  the  court  to  comprehend  the  whole  subject  of  navigation  and  in- 
tercourse with  foreign  nations  and  between  the  states,  and  to  be 
subject  to  no  limitation  other  than  those  prescribed  in  the  constitu- 
tion itself. 

The  same  questions  were  again  discussed  in  the  Pataenger  Catety 
7  How.  2S3,  in  which  was  involved  the  constitutionality  of  certain 
state  laws  requiring  the  masters  of  vessels  engaged  in  foreign  com- 
merce to  pay  a  tax  upon  every  passenger  brought  into  the  state.  The 
case  raised  two  questions:  (1)  Whether  the  power  of  congress  to 
regulate  commerce  was  exclusive;  and  (2)  whether  the  state  statutes 
in  question  were  regulations  of  commerce.  Both  these  questions 
were  answered  in  the  afSrniative.  The  first  was  considered  to  have 
already,  bsen  settled  by  prior  decisions.    With  regard  tQ  the  mean- 
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ing  of  the  word  "commerce,"  the  definition  of  the  lexioo^aphers* 
"an  exchange  of  commodities, "  was  rejected.  It  was  again  held  to 
include  all  navigation  and  intercourse, — ^to  the  transportation  of  pas^ 
sengers  as  well  as  property, — ^and,  as  a  legitimate  dedDction  from 
this,  that  the  state  laws  in  question  imposing  a  tax  upon  this  inter* 
course  were  unconstitutional. 

These  views  have  been  reiterated  in  subsequent  decisions.  In- 
deed, it  is  now  settled  that  the  power  of  congress  under  this  olanse 
extends,  not  merely  to  the  regulation  of  navigation  and  intercourse, 
and  to  the  coasting  trade  and  fisheries,  within  as  well  as  without  the 
state,  whenever  connected  with  foreign  or  interstate  commerce,  but 
to  the  control  and  government  of  seamen  of  American  vessels,  to  the 
nationalisation  of  all  ships,  built  and  owned  in  the  United  States,  by 
registries  and  enrollments,  to  the  recording  of  the  muniments  of 
title  of-  all  American  vessels,  to  the  laws  of  quarantine  and  pilotage 
and  wrecks  of  the  sea.  .  It  extends  to  the  laying  of  embargoes,  as 
well  as  to  the  admission  of  goods  free  from  duty;  to  the  erection  of 
light-houses,  the  location  of  beacons,  the  removal  of  all  obstructions 
to  navigation  upon  the  navigable  waters  of  the  United  States ;  to  the 
designation  of  ports  of  entry  and  delivery ;  to  the  offer  of  bounties  by 
discriminating  duties,  and  by  special  preferences  and  privileges ;  and 
to  the  erection  and  control  of  telegraphic  lines.  It  may  encourr-.ge 
or  it  may  entirely  prohibit  such  commerce,  and  it  may  regulate  in 
any  way  it  may  see  fit  between  these  two  extremes.  2  Story,  Const. 
§§  1075,  1076. 

Assuming,  then,  that  the  power  of  regulating  commerce  extends 
to  every  species  of  intercourse  with  foreign  nations,  it  is  difficult  to 
conceive  why  congress  may  not  inhibit  the  immigration  of  any  class 
of  persons  which  may  seem  to  it  an  undesirable  addition  to  the  pop- 
ulation of  the  country.  Repeated  instances  of  this  kind  of  legisla- 
tion are  to  be  found  in  the  statutes,  and,  so  far  as  we  know,  none  of 
them  have  been  challenged  as  beyond  the  constitutional  power  of 
congress.  By  title  29,  as  amended  in  1876,  citizens  of  the  United 
States  are  prohibited  from  embarking  or  engaging  in  what  is  known 
as  the  "Coolie  Trade"  between  the  United  States  and  foreign  nations, 
or  between  foreign  nations.  By  the  act  of  March,  1875,  the  impor- 
tation of  women  for  immoral  purposes,  and  of  convicts,  is  prohibited, 
and  by  the  subsequent  act  of  August  S,  1882,  this  inhibition  is  ex- 
tended to  idiots,  lunatics,  and  paupers.  By  the  act  of  May  6,  1882, 
the  importation  of  Chinese  was  suspended  for  10  years.  Punish, 
ments  are  provided  for  the  violation  of  these  acts  by  fines  and  penal- 
ties upon  the  persons  engaged  in  the  illegal  trade,  by  the  forfeiture 
of  their  vessels,  and  by  the  return  of  the  immigrants  to  their  native 
countries.  In  the  Head-money  Case,  112  U.  S.  580,  S.  C.  5  Sup.  Ct. 
Bep.  247,  many  of  the  prior  decisions  are  reviewed,  and  the  power  of 
congress  held  to  extend  to  the  imposition  of  a  duty  of  50  cents  upon 
each  immigrant. 
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It  is  claimed,  however,  that  this  act  is  not  a  vafid  exercise  of  the 
power  of  regulating  commerce,  inasmuoh  as  it  forbids  the  encourage- 
ment  and  solicitation  of  an  act  which  still  continues  to  be  perfectly 
lawful  in  itself,  viz.,  the  immigration  of  alien  laborers.  We  think 
this  criticism  is  unfounded.  The  motives  and  history  of  the  act  are 
matters  of  common  knowledge.  It  had  become  the  practice  for  large 
capitalists  in  this  country  to  contract  with  their  agents  abroad  for 
the  shipment  of  great  numbers  of  an  ignorant  and  servile  class  of 
foreign  laborers,  under  contracts,  by  which  the  employer  agreed,  upon 
the  one  hand,  to  prepay  their  passage,  while,  upon  the  other  hand, 
the  laborers  agreed  to  work  after  their  arrival  for  a  certain  time  at  a 
low  rate  of  wages.  The  effect  of  this  was  to  break  down  the  labor 
market,  and  to  reduce  other  laborers  engaged  in  like  occupations  to 
the  level  of  the  assisted  immigrant.  The  evil  finally  became  so  fla- 
grant that  an  appeal  was  made  to  congress  for  relief  by  the  passage 
of  the  act  in  question,  the  design  of  which  was  to  raise  the  standard 
of  foreign  immigrants,  and  to  discountenance  the  migration  of  those 
who  had  not  sufficient  means  in  their  own  hands,  or  those  of  their 
friends,  to  pay  their  passage.  While  the  act  is  undoubtedly,  to  a  cer- 
tain extent,  a  reversal  of  the  traditional  policy  of  the  government,  it 
does  not  purport  to  inhibit  or  discourage  the  immigration  of  foreign 
laborers  in  general,  but  only  the  importation  of  such  laborers  under 
contracts  made  previous  to  their  migration  or  importation.  It  seeks 
to  effect  this  by  declaring  (1)  that  the  prepayment  of  transportation, 
or  the  assistance  or  encouragement  of  the  migration,  of  aliens  or 
foreigners  under  contracts  to  labor  in  the  United  States,  shall  be  un- 
lawful ;  (2)  that  such  contracts  made  previous  to  their  migration  shall 
be  void;  (3)  that  every  person  or  corporation  guilty  of  unlawfully 
assisting  or  encouraging  the  immigration  of  such  laborers  shall  be 
subject  to  a  penalty;  (4)  that  the  master  of  any  vessel  knowingly 
bringing  such  laborers  into  the  country  shall  be  deemed  guilty  of  a 
misdemeanor. 

It  was  undoubtedly  competent  for  congress  to  have  gone  still  fnr> 
ther,  and  provided  for  the  return  of  such  laborers  to  their  own  country, 
as  was  done  in  the  other  acts  inhibiting  the  entry  of  lunatics,  paupers, 
and  Chinese;  but  the  act  is  not  to  be  deemed  unconstitutional  be- 
cause the  legislature  has  not  seen  fit  to  use  all  the  weapons  it  held 
in  its  hands,  or  apply  unnecessarily  harsh  remedies.  Indeed,  except 
in  this  particular,  the  act  does  not  differ  materially  from  the  other 
acts  upon  the  same  general  subject,  and  is  strictly  in  line  with  them. 
In  each  of  them  the  immigration  is  directly  or  indirectly  declared  to 
be  unlawful,  though  in  none  of  them  is  any  attempt  made  to  punish 
the  immigrant.  While  this  does  not  declare  in  express  terms  that 
the  immigration  of  foreigners  under  contracts  to  labor  here  shall  be 
deemed  unlawful,  the  whole  tenor  of  the  statute  indicates  this  to  be 
its  purpose,  though  the  penalty  is  visited  only  upon  the  party  who 
aids  and  assists  the  immigrant.     But,  conceding  that  the  contract 
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oitly  is  illegal  and  void,  and  the  immigration  lawfal,  we  know  of  no 
principle  whioh  forbids  congress  from  declaring  that  a  certain  method 
of  proonring  the  immigration  of  foreigners  shall  be  nnlawfal,  and  im* 
posing  a  punishment  upon  those  wno  adopt  that  method.  While  the 
case  is  one  of  considerable  pablic  interest,  the  oonstitationality  of 
the  aot  is  too  clear  to  require  an  elaborate  consideration. 

2.  The  objection  that  congress  has  no  power  to  punish  the  doing 
of  an  aot  in  a  foreign  conntry  is  one  which  goes  rather  to  the  juris- 
diction of  the  court  to  take  cognizance  of  this  offense  than  to  the 
constitutionality  of  the  act;  ,but,  as  it  is  one  which  was  argued  by 
counsel,  and  which  must  arise  in  the  progress  of  the  case,  it  may  be 
well  to  consider  it  here.  By  Rev.  St.  §  732,  "all  pecuniary  penalties 
and  forfeitures  may  be  sued  for  and  recovered  either  in  the  district 
where  they  accrue,  or  in  the  district  where  the  offender  is  found." 
Hence,  if  the  illegal  contract  were  the  sole  cause  of  action  in  this 
case,  and  were  made  in  a  foreign  country,  as  is  alleged  here,  and  the 
right  of  action  accrued  the  moment  the  ooatract  was  entered  into,  no 
action  would  lie,  under  the  first  clause  of  this  section,  in  this  or  any 
other  district.  But  a  careful  perusal  of  the  section  will  demonstrate 
that  the  penalty  is  attached,  not  to  the  making  of  the  illegal  contract, 
bat  to  assisting,  encouraging,  or  soliciting  the  migration  of  the  alien 
to  perform  labor  or  service  here,  knowing  that  such  illegal  contract  or 
agreement  had  been  made.  To  give  a  right  of  action  under  this  sec- 
tion three  things  are  essential;  (1)  The  immigrant  must  first,  pre- 
vious to  his  becoming  a  resident  of  the  United  States,  have  entered 
into  a  contract  to  perform  labor  or  service  here.  (2)  He  must  have 
actually  migrated  or  entered  into  the  United  States  in  pursuance  of 
such  contract.  (8)  The  defendant  must  have  prepaid  his  transporta- 
tion, or  otherwise  assisted,  encournged,  or  solicited  his  migration, 
knowing  that  he  had  entered  into  this  illegal  contract.  So  far  from 
the  contract  being  the  sole  cause  of  action,  apparently  it  is  not  nec- 
essary that  the  defendant  should  have  been  a  party  to  the  contract  at 
all.  But,  however  that  may  be,  we  think  that  if,  after  having  entered 
into  the  contract,  the  alien  laborer  should  refuse  to  carry  it  out  by 
migrating,  the  offense  would  not  be  complete,  and  the  action  could 
not  be  sustained.  Admitting  that  the  words  "encouragiug  or  solicit- 
ing" would  seem  to  indicate  an  offense  in  itself,  the  word  "assisting" 
in  the  same  connection  implies  that  the  immigration  shall  actually 
take  place  before  the  offender  can  be  held  liable,  for  a  person  cannot 
assist  in  doing  that  which  is  never  done.  In  such  case  the  person 
advising  or  assisting  the  immigration  could  no  more  be  convicted  than 
an  accessory  before  the  fact  could  be,  if  the  crime  advised  were  never 
committed.  » 

Thus,  in  Respublica  v.  Roberts,  1  Dall.  39,  the  defendant  was  in- 
dicted under  a  statute  declaring  that  any  persons  who  shall  "know- 
ingly and  willingly  aid  or  assist  any  enemies  at  open  war  with  this 
state,"  etc.,  "by  perguading  others  to  enlist  for  that  purpose,  shall  be 
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adjudged  gniltyof  high  treason."  Th6  court  hdd  tJoA  Ibe'vord 
"persuading"  meant  to  succeed,  and  that  there  must  be  an  actual 
enlistment  of  the  person  persuaded  in  order  to  bring  the  defendant 
within  the  intention  of  the  clause. 

There  is  another  class  of  cases  in  which  the  soliciting  of  a  person 
to  commit  a  crime  has  been  held  to  be  the  gist  of  the  offense,  and  a 
conviction  sustained  though  the  crime  were  never  committed;  but 
these  appear  to  be  limited  to  cases  in  whieh  the  act  solicited  is  itself 
a  crime.  1  Bish.  Grim.  Law,  525.  But,  however  this  may  be,  we 
think  the  language  of  the  act,  taken  together,  indicates  that  the  act- 
ual migration  of  the  laborer  is  a  necessary  element  of  the  offense. 

Now,  the  act  of  entering  the  territory  of  tlie  United  States  or  of 
migrating,  in  the  language  of  the  statute,  must  be  done  within  some 
district  of  the  United  States;  and  the  question  arises  whether,  as- 
suming that  the  contract  was  made  and  the  transportation  prepaid, 
or  other  assistance  given  in  a  foreign  coufitry,  the  completion  of  the 
offense  within  the  United.  States  is  not  sufficient  to  give  our  courts 
jurisdiction.  The  answer  to  this  question  must  be  in  the  affirmative. 
If  a  statute  create  an  offense  to  the  commission  of  which  two  acts  are 
essential,  one  of  which  it  is  contemplated  will  be  done  outside  and 
the  other  within  the  state,  an  indictment  will  lie  in  that  jurisdiction 
within  the  state  in  which  the  domestic  part  of  the  transaction  is  per- 
formed ;  for  otherwise  the  statute  is  rendered  wholly  inoperative.  1 
Bish.  Grim.  Law,  556,  559.  Thus,  in  actiohs  for  usury,  there  must 
be  proven  a  usurious  contract  and  a  usurious  taking;  and  it  was  held 
in  Scott  V.  Brest,  2  Term  E.  238,  that  the  usurious  taking  was  the  es- 
sential ground  of  the  action.  In  delivering  the  opinicm  of  the  court 
of  king's  bench,  the  learned  judge  observed  that,  "supposing  the 
foundation  of  this  action  to  have  arisen  in  two  counties,  where  there 
are  two  facts  which  are  necessary  to  constitute  one  offense,  the 
plaintiff  may  lay  the  venue  in  either."  There  is  a  recognition  of 
this  principle  in  Eev.  St.  §  731,  in  which  it  is  provided  that  "when 
any  offense  against  the  United  States  is  begun  in  one  judicial  dis- 
trict, and  completed  in  another,  it  shall  be  deemed  to  have  been  com- 
mitted in  either,  and  may  be  dealt  with,  inquired  of,  determined,  and 
punished  in  either  district." 

Nor  is  it  necessary  that  the  defendant  should  have  been  personally 
present  at  the  time  the  foreigner  entered  the  United  States,  to  make 
such  entry  an  element  of  his  offense,  so  long  as  he  instigated  or  as- 
sisted the  act.  The  locality  of  a  crime  is  not  necessarily  in  the  same 
jurisdiction  with  the  personal  presence  of  him  who  oommits  it.  1 
Bish.  Grim.  Law,  §  556. 

3.  But,  again,  supposing  the  offense  were  wholly  upon  foreign  soil, 
this  action  would  still  lie,  under  the  second  clause  of  section  732,  if 
the  defendant  be  "found"  within  the  district.  This  is  a  civil  action 
for  a  debt,  and  it  is  immaterial  where  the  cause  of  action  arose,  un- 
less it  is  made  material  by  statute.     In  this  case  the  section  above 
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oited  meorely  affirms  thf  eommon-Iturrale-apidi^Ue  to  all  actions 
ex  contractv, — that  they  may  be  brought  wherever  the  defendant  la 
fonnd, — and  repeals  pro  tanta  the  statutes  of  Elizabeth  aud  James  I, 
which  confined  the  jurisdiction  in  actions  for  penalties  solely  in  the 
county  wherein  the  cause  of  action  arose.     1  Chit.  Fl.  284. 

4.  Nor  do  we  mean  to  say  that  congress  has  not  the  power  to  pun- 
ish offenses  committed  by'American  citizens  abroad,  by  indictment 
or  information.  This  is  a  power  which  has  been  repeatedly  asserted 
both  in  England' and  in  this  cotintry.  Thus,  in  Rex  v.  Sawyer,  2 
Gar.  &  E.  101,  it  was  held  that  an  indictment  at  common  law  would 
lie  against  a  British  subject  for  the  murder  of  another  British  sub- 
ject in  a  foreign  state,  a  statute  of  England  having  merely  created 
a  tribimal  with  power  adequate  to  try  the  caae.  Under  an  English 
statute,  jurisdiction  is  given  to  her  criminal  courts  of  all  murders 
committed  abroad  by  English  subjects,  and  convictions  have  been  re- 
peatedly sustained.  See  Rex  v.  Depardo,  1  Taunt.  26 ;  Rex  v.  Hel- 
gham,  4  Car.  &  P.  394;  Rex  v.  Maitos,  7  Car.  &  P.  458;  Regina  v. 
Azzopardi,  1  Car.  &  K.  203. 

Our  own  statutes  upon  the  subject  of  foreign  relations  vest  in 
the  ministers  and  consuls  of  the  United  States  residing  in  semi- 
civilized  countries  a  complete  civil  and  criminal  jurisdiction,  ex- 
tending even  to  capital  offenses.  Rev.  St.  §§  4083-4130;  1  Bish. 
Crim.  Law,  581,  583.  Especially  may  the  power  to  punish  Amer- 
ican citizens  for  acts  done  abroad  be  exercised  where  the  penal  act 
or  offense  is  intended  to  take  effect  and  operate  within  the  limits  of 
the  United  States,  and  would  be  cognizable  by  the  federal  courts  if 
committed  here.  Thus,  in  Rev.  St.  §  5331,  treason  is  defined,  and 
extended  to  all  hostile  acts  committed  within  the  United  States  or 
ehetvhere;  and  by  section  5335  every  citizen  of  the  United  States, 
whether  resident  within  the  same,  or  in  any  foreign  country,  wlio 
shall  carry  on  any  criminal  correspondence  with  a  foreign  govern- 
ment, may  be  punished  by  fine  and  imprisonment.  By  the  act  of 
February  25,  1863,  this  was  extended  to  correspondence  with  rebels, 
and  jurisdiction  given  to  the  district  court  of  the  district  wherein  the 
offender  should  be  first  arrested.  By  section  1750  perjury  committed 
abroad  before  a  diplomatic  or  consular  officer  of  the  United  States 
may  be  punished  in  any  district.  This  section  also  extends  to  the 
forgery  of  consular  signatures  and  seals.  This  subject  is  discussed 
at  length  by  Mr.  Justice  Cheistianct,  in  People  v.  Tyler,  7  Mich. 
220,  224 ;  and  by  Mr.  Wharton  in  his  Criminal  Law,  (volume  1,  p. 
210.) 

We  have  no  doubt  that,  under  the  power  to  regulate  commerce, 
congress  might  make  the  very  offense  charged  in  this  declaration,  if 
committed  by  an  American  citizen,  punishable  by  indictment,  though 
it  were  begun  and  completed  in  a  foreign  country.  But,  as  the  ques- 
tion does  not  properly  arise  in  this  case,  it  is  useless  to  discuss  it 
further  than  to  show  that  criminal  jurisdiction  is  not  always  limited 
v.28F.no.l5— 51 
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to  offenses  oommitted  within  the  territorial  bonndaries  of  the  sover- 
eignty. 

We  have  no  doubt  of  our  jurisdiotion  of  this  case,  and  the  de* 
murrer  must  be  overruled. 


Wasserman  v.  LoniBviLLB  &  N.  B.  Go.  and  others.* 

(OireuU  Court,  E.  D.  LouMana.    Jane  10, 1888.) 

MAiiicTOUs  Probbcdtion'— Absence  of  Pbobablr  Cavbb. 

In  order  to  succeed  in  an  action  for  damages  for  malicious  prosecution,  it 
is  necessary  tliat  there  should,  have  been  absence  of  probable  cause  on  the 
part  of  the  defendants. 

On  Motion  for  New  Trial. 

John  D.  Rouse,  Wm.  Grant,  J.  Dufilho,  and  A .  J.  Murphy,  for  plain- 
tiff. 

Henry  I.  Leovy,  Geo.  J.  Leovy,  J.  P.  Blair,  T.  L.  Bayne,  Geo.  Dene- 
gre,  Girault  Farrar,  E.  L.  Simonda,  J.  H.  Kennard,  W.  W.  Howe,  S.  S. 
Prentiss,  E.  H.  Farrar,  and  E.  B.  Kruttschnitt,  for  defendants. 

Billings,  J.  The  case  is  before  me  on  a  motion  for  a  new  trial. 
The  trial  was  before  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff 
for  $5,000.  The  defendants,  comprising  four  of  the  railroads  ter- 
minating in  the  city  of  New  Orleans,  were  sued  by  the  plaintiff  for 
damages  arising  from  what  is  averred  to  be  a  malicious  prosecution. 
I  think  the  verdict  must  be  set  asirle,  and  a  new  trial  granted.  The 
plaintiff  connected  the  defendants  with  the  prosecution,  but  he  alto- 
gether failed  to  show  the  absence  of  probable  cause  for  the  prosecu- 
tion. 

The  defendants,  during  the  recent  exposition,  in  their  efforts  to  dis- 
cover and  prevent  the  abuse  of  the  round-trip  ticket  system,  whereby 
the  tickets  were  sold  to  particular  individuals,  and  were  not  trans- 
ferable, through  an  ofQcer  (Gaster)  laid  before  the  district  attorney 
of  the  parish  of  Orleans  the  facts  relative  to  an  affair  springing  out 
of  the  attempt  to  use  one  of  these  personal  tickets  by  an  individual 
other  than  the  one  named  in  the  ticket.  The  district  attorney  ia 
charged  by  law,  and  by  the  practice  in  the  courts  of  this  state,  with 
prosecuting,  by  information,  all  offenders,  without  affidavit.  It  thus 
becomes  his  duty  to  receive,  and  the  duty  of  all  good  citizens  to 
give,  in  good  faith,  information  with  reference  to  supposed  crimes. 
Upon  learning  the  facts  of  the  affair  of  the  sale  of  the  ticket  with 
which  the  plaintiff  was  connected,  the  district  attorney  filed  an  in- 
formation for  forgery,  which  be  afterwards  abandoned,  on  the  ground 

>  Bcpurted  by  Joseph  P.  Homer,  Esq.,  of  the  New  Orleans  bar. 
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that  thel  statate  of  the  state  did  not  inolnde  forgery  of  railroad  tickets. 
He  filed  the  first  information  upon  a  statement  of  facts  by  Gaster, 
who  undoubtedly  derived  them  from  the  defendants.  But  there  was 
not  a  bint  in  the  evidence  that  the  facts  were  not.  stated  by  the  de- 
fendants  to  Gaster,  and  by  Gaster  to  the  district  attorney,  in  good 
faith,  and  truthfully.  Upon  abandoning  the  first  prosecution,  the 
district  attorney,  so  far  as  the  evidence  discloses,  upon  his  own  mo- 
tion,  and  without  any  suggestion  from  the  defendants,  filed  a  second 
information  against  the  plaintiff,  charging  him  with  cheating  the  par- 
chaser  of  a  ticket.  The  plaintiff  was  acquitted  before  a  jury,  becaase 
it  appeared  that  the  purchaser  was  cognizant  of  all  the  facts;  there- 
fore was  not  imposed  upon,  but  knew,  from  the  beginning,  that  the 
ticket  was  not  transferable. 

As  to  the  first  information,  the  facts  were  truly  stated  by  Gaster, 
the  officer  of  the  city  police,  and  if  such  facts  were  communicated  by 
the  defendants,  it  would  make  no  difference,  as  the  facts  were  shown 
to  have  been  truly  and  fairly  stated.  If  there  was  any  error,  it  was 
upon  the  question  of  law  whether  or  not  forgery  of  a  name  on  a  rail- 
road ticket  was  or  was  not  forgery  under  the  law  of  Louisiana.  If 
there  was  an  error  of  law  on  the  part  of  the  district  tittorney,  the  de- 
fendants could  not  be  held  responsible.  The  district  attorney,  who 
was  examined  as  a  witness,  exhibited  the  fact  that  he  was  conscien- 
tiously active  in  the  discharge  of  his  high  official  and  public  duties 
throughout  the  whole  prosecution,  and  impressed  the  court  as  pos- 
sessing ability  and  scrupulous  fidelity.  There  was  no  erroneous  state- 
ment of  facts ;  indeed,  no  statement  at  all  on  the  part  of  the  defend- 
ants, with  the  view  to  influence  the  second  prosecution.  The  defend- 
ants, therefore,  could  not  be  properly  held  responsible  for  the  second 
information.  The  verdict,  therefore,  should  have  been  for  the  de- 
fendants in  this  case. 

There  was  no  evidence  tending  to  show  any  misrepresentation  on 
the  part  of  the  defendants.  Whatever  they  stated,  they  stated  truth- 
fully, to  an  officer  to  whom  it  was  their  duty  to  communicate  all  facts 
with  reference  to  supposed  crimes.  I  wish  to  add  that  the  plaintiff's 
case,  all  through  the  trial,  notwithstanding  the  ingenuity  and  ability 
with  which  it  was  presented  by  his  counsel,  was  under  a  cloud,  from 
the  circumstances  attending  the  sale  by  him  o'f  a  ticket  to  a  person 
who  was  to  personate  the  original  purchaser  of  the  ticket,  and  pass 
under  another  person's  name.  Courts  cannot  favor  such  transac- 
tions.    A  new  trial  is  therefore  granted. 
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GiiENS,  Trustee,  etc.,  v.  Soott.' 

(OtreuO  Court,  W,  D.  Vvrgmia.    September  80, 1886.) 

Action  ob  Sott  —  Assiqheb  of  Corpobation  Suing  m  His  Owh  Namb— 
Code  Va.  1873,  Ch.  141,  g  17. 

Under  section  17,  c.  141,  Code  Va.  1878,  anthorizing  assignees  of  non-negoti- 
able instruments  to  sue  in  their  own  names,  a  trustee  and  assi^ee  of  a  joint- 
etock  company  may  sue  in  his  own  name  for  unpaid  subscriptions  to  the  cap- 
ital stock  of  the  company. 
8.  Same — Defendant  Consentino  to  Assionmeht. 

Where  a  subscriber  to  the  capital  stock  of  a  company  has  assented  to  the 
execution  of  a  deed  of  trust  by  which  the  company  assigned  his  ssbscription, 
and  those  of  his  associates,  in  trust  for  the  payment  of  the  corporate  debts,  the 
trustee  may  maintain  an  action  in  his  own  name  for  the  enforcement  of  the 
contract  oi  subscription. 
8.  CoRPOBATiOKs— Stockholders— AesioNMENT  op  Stock  in  Fbaud  of  Cor- 
PORATE  Cbeditohs— Code  Va.  Ch.  57,  S§  26,  29. 

Under  sections  26,  29,  c.  57,  Code  Va.  1878,  a  subscriber  to  the  capital  stock 
of  a  joint-stock  company  cannot,  by  an  assignment  of  his  shares  to  astranger, 
rid  himself  of  his  original  liability  to  pay  his  subscription. 
4.  Same— Traksker  op  Stock  to  Compakt  to  Pat  Assessment. 

An  assignment  to  a  corporation,  by  a  subscriber  to  the  capital  stock,  of  part 
of  his  shares  iu  payment  of  an  assessment,  and  an  acceptance  of  such  trans- 
fer by  the  board  of  directors,  are  ultra  vire*,  and  void  as  against  a  trustee  of 
the  company  nnder  s  deed  of  assignment  for  the  benefit  of  corporate  cred- 
itors. 

Assumpsit.     Demurrer  to  declaration  and  instructions  to  the  jury. 

The  National  Express  &  Transportation  Company  was  incorporated 
by  the  legislature  of  Virginia  in  December,  1865,  with  a  capital  stock 
of  four  million  of  dollars,  divided  into  shares  of  $100  each,  payable, 
after  an  initial  installment,  as  might  be  called  for  by  the  president 
and  directors.  Becoming  embarrassed,  on  the  twentieth  September, 
1866,  it  executed  a  deed  of  trust,  assigning  all  of  its  assets,  including 
80  per  cent,  of  unpaid  stock,  to  trustees  for  the  payment  of  its  debts. 
In  1871  a  creditors'  bill  was  filed  in  the  chancery  court  of  Bichmond, 
Virginia,  against  the  company,  the  directory,  and  the  trustees,  to  en- 
force the  execution  of  the  trust.  Such  proceedings  were  had  that  by 
a  decree  entered  i>n  the  fourteenth  December,  1880,  a  large  indebt- 
edness was  established  against  the  company;  the  deed  was  construed 
to  pass  all  of  the  assets,  for  the  payment  of  all  of  the  debts,  but  not 
to  pass  the  powej  of  making  calls  upon  the  unpaid  subscriptions; 
tbe  old  trustees  were  removed,  and  John  Glenn,  the  present  plaintiff, 
substituted  in  their  place ;  a  call  was  made  of  30  per  cent,  upon  the 
capital  stock  and  stockholders,  as  necessary  and  proper  for  the  pay- 
ment of  the  debts;  and  tbe  stockholders,  their  legal  representatives 
and  assigns,  were  ordered  severally  to  pay  the  amount  of  the  call  to 
the  said  trustee,  who  was  authorized  to  collect  the  same  by  suit  or 
otherwise,  but  was  not  to  act  until  he  had  executed  a  bond  conditioned 

'See  Glenn  v.  Walker,  27  Fed.  Hep.  677;  Glenn  t.  Williams,  80  Md.  93;  Glenn  v. 
Sazton,  (Cal.)  9  Pac.  Kep.  420. 
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fbr  the  faithful  performance  of  his  dnties.    This  bond  wM  given  on 
the  third  January,  1881.  n 

This  was  an  action  of  a$sumpnt  ia  his  own  name,  by  the  trustee, 
in  November,  1885,  to  recover  of  the  defendant  30  per  cent,  upon 
100  shares  of  stock  for  which  he  was  an  original  snbsoriber.  The 
declaration,  after  setting  forth  the  incorporation  of  the  company,  and 
the  sabscription  of  the  defendant  for  100  shares  of  the  stock,  al- 
leged the  execution  by  the  company  of  the  deed  of  assignment  of 
its  assets,  including  the  unpaid  subscriptions,  for  the  satisfaction 
of  its  debts,  and  the  assent  of  the  defendant  to  the  deed,  and  then' 
the  proceedings  in  the  said  suit  in  equity,  in  which  the  creditors,  the 
company,  the  directory,  and  the  trustees  were  convened,  and  the  call' 
made,  and  the  plaintiff  substituted  as  trustee,  as  above  stated,  and 
his  due  qualification  under  the  decree.  The  defendant  demurred  to' 
the  declaration,  upon  the  ground  that  his  subscription  was  a  chose 
in  action  not  assignable  at  common  law,  and  not  embraced  in  the 
Virginia  statute  authorizing  suits  to  be  brought  by  assignees  in  their 
o«rn  names,  and  that  the  suit  shonld  have  been  brought  in  the  name  of 
the  company  for  the  use  of  the  trustee,  and  not  by  the  trustee  in 
his  own  name.  The  demurrer  was  overruled,  and  then  the  defend- 
ant pleaded  rxm  assumpsit,  and  the  five-years  statute  of  limitations. 

Upon  the  trial,  the  proceedings  of  the  chancery  court  of  Richmond, 
and  proof  of  the  organization  and  incorporation  of  the  company,  and 
of  the  defendant's  subscription  for  100  shares  of  the  stock,  and  the 
execution  of  the  deed  by  the  company  having  been  introduced,  the 
defendant  proved  that  in  consequence  and  by  authority  of  a  resolu- 
tion of  the  board  of  directors  of  the  second  March,  1866,  he  had  sur- 
rendered 50  shares  of  his  stock  to  the  company,  and  that  the  same 
had  been  transferred  to  the  company  upon  its  books,  in  satisfaction 
of  a  call  made  by  the  directory  in  the  previous  January  for  5  per  cent.- 
upon  the  whole  100  shares,  and  that  he  had,  in  April,  1866,  assigned 
the  remaining  50  shares  of  his  stock  to  third  persons  for  value,  with 
the  consent  of  the  company,  as  shown  by  the  transfer  upon  its  books. 
Under  instructions,  the  jury  found  a  verdict  for  the  plaintiff  upon 
both  issues,  and  judgment  was  entered  accordingly. 

Edward  S.  Brown  and  John  Howard,  for  plaintiff. 

R.  H.  O,  Kean  and  L.  M.  Kean,  for  defendant. 

Bond,  J.  The  demurrer  to  the  declaration  in  this  case  is  inter* 
posed  to  raise  the  question  whether  the  trustee  of  the  National  Ex- 
press &  Transportation  Company,  the  plaintiff  in  this  suit,  has  prop- 
erly brought  the  action  in  his  own  name,  instead  of  in  tiie  name  of 
the  company  suing  for  his  benefit. 

The  court  is  of  the  opinion  that  the  action  is  f  ightly  brought  in 
the  name  of  the  trustee.  The  main  ground  of  the  demurrer  is  that 
the  aotion  was  based  upon  the  defendants*  subscription  to  the  capital 
stock  of  the  company,  and  that,  the  subscription  having  been  assigned 
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by  the  oompsny  to  the  trnsteeB,  in  whose  place  the  plaintiff  has  been 
substituted  by  the  decree  of  the  chancery  court  of  the  city  of  Rich- 
mond, the  assignment  conveyed  an  equitable  right  only,  and  that  in 
Buoh  case,  at  common  law,  the  action  shoald  have  been  brought  in 
the  name  of  the  assignor  company  for  the  benefit  of  the  plaintiff,  and 
that  the  Virginia  statute  (chapter  141,  §  17,  Code  1873,'  which  is  the 
same  as  the  Code  of  1849,  p.  583,  c.  144,  §  14)  authorizing  assignees 
to  sue  in  their  own  names  does  not  include  the  assignee  of  the  sub- 
scription to  the  capital  stock  of  a  joint-stock  incorporated  company 
like  the  present.  £ut  the  court  is  of  a  different  opinion.  The.  his- 
tory of  the  various  acts  from  1730  to  the  said  act  of  1849  plainly 
shows  that  each  of  the  several  acts  was  intended,  step  by  step,  to  en- 
large and  extend  the  cases  in  which  assignees  of  writings  not  nego- 
tiable should  be  enabled  to  sae  in  their  own  names,  and  the  said  act 
of  1849  is  broad  and  comprehensive  in  its  terms,  and  applies  to  any 
writing  not  negotiable,  and,  being  remedial  in  its  nature,  should  be 
liberally  construed  and  applied. 

The  ancient  common-law  rule  has  itself  been  greatly  relaxed  by 
the  courts,  and  modified  or  set  aside  by  various  exceptions.  One  of 
these  is  that  where  the  payee  of  a  debt  or  liability  assents  to  the 
assignment,  and  thereby  promises  to  pay,  the  assignee  may  sue  in 
his  own  name.  This  declaration  sets  out  a  case  of  that  kind,  and  ex- 
pressly alleges  that  the  defendant  assented  to  the  deed  of  trust  by 
which  the  company  assigned  his  subscription  and  those  of  his  asso- 
ciates, in  trust  for  the  payment  of  the  corporate  debts.  Apart,  there- 
fore, from  the  Virginia  statute,  this  action  was  properly  brought  in 
the  name  of  the  substituted  trustee.  The  statute,  however,  is  per- 
fectly clear  upon  the  subject.     The  demurrer  is  therefore  overruled. 


The  case  having  been  submitted  to  the  jury  apon  proofs  showing 
that  the  defendant  was  a  subscriber  for  100  shares  of  the  capital 
stock  of  the  company,  and  that  he  had  paid  an  assessment  thereon, 
and  that,  in  consequence  and  by  authority  of  a  resolution  of  the  board 
of  directors  of  the  second  of  March,  1866,  he  had  transferred  to  the 
company  50  shares  of  his  stock  in  satisfaction  of  a  new  assessment 
of  5  per  cent,  on  the  100  shares,  and  that  subsequently  he  had  as- 
signed and  transferred  the  other  50  of  the  100  shares  to  third  per- 
sons, the  court  instructs  the  jury: 

1.  That  the  said  transfer  or  assignment  of  60  shares  of  stock  to 
the  company  was  tdtra  vires,  and  absolutely  void  as  to  the  plaintiff 
in  the  present  suit,  representing  the  creditors  and  the  company;  and 

"'The  assignee  of  any  bond,  note,  or  writing  not 'negotiable  may  maintain  any 
action  in  his  own  name  which  tlie  original  obligee  or  payee  might  have  brought,  but 
shall  allow  all  just  disoonnts  not  only  against  hiniseir,  out  against  the  assignor,  b^ors 
the  defendant  bad  notice  of  the  assignment. "    Code  Va.  1873,  c.  141, 2 17. 
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that,  when  snoh  a  defense  is  broaght  forward  by  the  defendant  in  an 
action  of  ataumpnt,  it  is  competent  for  the  court  to  inquire  into  its 
validity;  and  to  hold  and  to  pronounce  it  to  be  void. 

2.  That,  by  the  assignment  of  the  residue  of  shares  to  third  persons, 
the  defendant  did  not  rid  himself  of  his  original  liability  to  pay  bis 
subscription,  or  so  disconnect  himself  from  the  company  as  to  become 
a  stranger  thereto.  On  the  contrary,  the  court  is  of  the  opinion, 
and  instructs  the  jury,  that  by  virtue  of  the  twenty-sixth '  and  twenty- 
ninth  ^  sections  of  chapter  57  of  the  Code  of  Virginia  of  1873,  re- 
pealing  the  provisions  of  the  Code  of  1849,  the  defendant,  notwith- 
standing the  said  transfer  of  50  shares  of  his  said  stock  to  the  com- 
pany, above  mentioned,  and  notwithstanding  his  said  transfer  of  50 
shares  of  said  stock  to  third  persons,  remained  in  such  relations 
to  the  said  company  as  to  make  him  liable  for  any  assessments  that 
might  be  lawfully  made  on  the  capital  stock  of  the  company  for  the 
payment  of  its  debts;  and  that  the  said  defendant  is  bound  by  the 
decree  of  the  chancery  court  of  the  city  of  Bichmond  of  the  four- 
teenth day  of  December,  1880,  making  a  call  of  30  per  cent,  on  said 
capital  stock,  precisely  as  if  he  had  not  attempted  to  rid  himself  of 
his  liability  in  the  several  ways  above  mentioned. 

The  court  therefore  instructs  the  jury  to  bring  in  a  verdict  in  favor 
of  the  plaintiff  foi;30  per  cent,  of  the  said  100  shares  of  stock  for 
which  be  subscribed,  with  interest  thereon  from  the  third  day  of 
January,  1881,  the  date  of  the  qualification  of  the  plaintiff  as  sub- 
stituted trustee  under  the  said  decree. 

I "  No  stock  shall  be  asaiKned  on  the  books,  witbont  the  ooneent  of  the  company,  un- 
til all  the  money  which  has  become  payable  thereon  shall  have  been  pain;  and  iu 
any  assignment  the  assignee  and  assignor  shall  each  be  liable  for  any  installtnenta 
which  may  have  accrued,  or  which  may  thereafter  accrae,  and  may  be  proceeded  against 
in  the  manner  before  provided ; "  that  is,  by  action  or  motion.  Code  Ya.  1849,  1860, 
1873,  c.  67, 1  26. 

'  "  If  any  person  shall,  for  valaable  coDsideration.  sell,  pledge,  or  otherwise  dispose  of 
any  of  his  shares  of  stock  to  another,  and  deliver  to  him  the  certificate  for  sacb  shares, 
with  a  power  of  attorney  aathorizin^  the  transfer  of  the  same  on  the  books,  the  title 
of  the  former,  both  at  law  and  eqaity,  shall  v^  in  the  latter,  so  far  as  may  be  nec- 
essary to  effect  the  purpose  of  the  sale,  pledge,  or  other  disposition,  not  only  as  be- 
tween the  parties  tliemaelves,  but  also  as  against  the  creditors  of,  and  subsequent  pur- 
chasers from,  the  former,  subject  to  the  provision  of  the  twenty-sixth  section."  Code 
Va.1873,  0.67,  J29. 
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y  :  r  United  Statbs  v.  Fbisbib  aad  others.' 

,  {Oirewi  Cowrt,  B.  D.  Louisiana.    May  24,1886.) 

1.  CsTMTRAT.  Law — Amooj^t  Named  ih  Indictsient. 

Where  an  amount  is  named  in  an  indictment,  it  is  not  necesBary  for  the  Jnir 

^ ,    to  find  that  the  whole  of  it  was  covered  by  the  wrong  that  waa  perpetratea. 
It  is  enough  to  find  that  any  of  it  was 

3.  Conspiracy — Defhatidiho  United  States. 

A  conspiracy  is  a  breathing  together.  It  means  that,  on  the  part  of  two  or 
more  persons,  there  was  a  common  purpose,  supported  by  a  concerted  action, 
to  defraud;  that  each  had  the  intent  to  do  it;  that  it  was  common  to  each  of 
them;  and  that  each  understood  the  others  as  having  that  purpose. 

i.  Same — Last  Sickness. 

The  last  sickness  means  the  sicttnebs  that  results  in  death.  It  may  be  more 
or  less  extended,  according  to  the  circumstances  of  the  disease.  In  an  acute 
di.sease,  where  a  man  was  well  until  he  was  conQsed  to  his  bed.  and  then 
died,  it  would  count  only  from  the  time  he  was  prostrated;  but  if  It  was  a 
lingering  case,  admitting  of  transient  temporary  recuperation,  followed  im- 
mediately by  relapse^,  and  every  day  adding  to  the  aggregate  weakness,  the 
'  last  illness  would  commence  from  the  time  this  consumption,  in  a  pronounced 
way,  set  in. 

Indictment  for  Conspiring  to  Defraud  the  Government,  and  preaent- 
ing  a  false  pension  claim. 

Charles  Parlange,  U;  S.  Atty.,  for  the  United  States. 
L.  O'Donnell,  for  H.  N.  Frisbie. 
W,  E.  Whitaker,  for  Herman  Von  Werthern. 
John  D.  House  and  F.  B.  Earhart,  for  W.  H.  Hire. 

BiLLiNos,  J.,  {charging  jury.)     This  is  an  indictment  that  is  made 

up  of  three  counts.  The  £rst  and  second  may  be  considered  as  one, 
because  they  differ  only,  the  first  charging  that  these  three  defend- 
ants conspired  to  defraud  the  government  of  the  United  States  out  of 
3,400  and  odd  dollars,  and  the  second  that  they  conspired  to  defraud 
the  government  oiit  of  $1,900;  the  fact  being  that  the  hills  that  were 
presented  amounted  to  $3,437,  but  that  only  $1,900  was  due  from 
the  government  to  the  pensioner  at  the  time  of  his  death;  so  that 
pnly  $1,900  could  have  been  received  by  them.  But  out  of  abun- 
dance of  caution  the  government  has  drawn  the  indictment  in  a  double 
aspect.  The  evidence,  however,  that  would  support  the  one  would 
support  the  other,  because,  where  an  amount  is  named  in  an  indict- 
ment, it  is  not  necessary  to  find  that  the  whole  of  it  was  covered  by 
the  wrong  that  was  perpetrated.  It  is  enough  to  find  that  any  of  it 
was.  Therefore  you  may  consider  the  first  two  counts  as  one,  and 
whoever  is  innocent  of  one  is  innocent  of  the  other;  and  whoever  is 
guilty  of  one  is  guilty  of  the  other. 

These  two  counts,  then,  considered  as  one,  prefer  the  charge  of 
conspiring  on  the  part  of  three  men  to  defraud  the  government  of  the 

'Beported  by  Joseph  P.  Uoruor,  Esq.,  of  the  New  Orleans  bar. 
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United  States.  A  conspiracy,  as  I  remarked  before,  is  a  breathing 
together.  It  means  that  on  the  part  of  these  three  persons  there  viia 
a  common  purpose,  supported  by  a  concerted  action,  to  defraud  the 
government;  that  each  had  th6  intent  to  do  it;  that  it  was  common 
to  the  three  men;  and  that  each  anderstood  the  others  as  having  that 
purpose. 

Now,  the  pension  money  I  have  explained  to  you.  For  some  pur- 
pose congress  has  seen  fit  not  to  leave  the  pension  that  is  due  a  man, 
and  unpaid,  at  the  time  of  his  death,  to  descend  to  bis  heirs.  They 
do  not  inherit  it;  nor  can  the  pensioner  bestow  it  by  his  will.  It 
goes  to  the  widow  if  she  survives  him ;  and  if  she  is  dead,  and  he 
leaves  a  minor  child  under  16,  then  the  child  takes  it.  But  if  he 
leaves  no  widow  or  minor  child  under  16  •  •  •.  For  while  natural 
children  may  inherit  from  their  mother,  they  cannot  under  any  sys- 
tem of  government  inherit  from  their  father.  The  law  does  not 
countenance  that  relation  in  life ;  it  frowns  upon  it,  and  puni^es, 
as  the  Mosaic  law  did,  the  children,  but  not  until  the  third  or'fourth 
generation.  But  it  punishes  the  innocent  offspring  for  the  offense 
of  its  parents.  But,  since  all  offspring  are  in  their  turn  parents, 
it  works  out  good.  At  any  i^te,  an  illegitimate  child  cannot  inherit, 
and,  if  there  is  no  widow  and  no  minor  child  under  16,  then  the 
money  due,  but  not  paid  to  the  pensioner,  lapses,  so  to  speak,  and 
goes  back  to  the  government,  with  the  single  reservation  that  those 
who  have,  in  the  language  of  the  statute,  disbursed  for  the  expenses 
of  the  last  sickness  and  the  expenses  of  the  funeral  of  the  pensioner, 
may  present  their  accounts  and  be  paid  to  the  extent  of  the  amount 
of  the  pension  due. 

Now,  the  evidence  shows  that,  when  Gapt.  Springer  died,  $1,900 
was  due  him  of  his  pension,  and  that  the  account  presented  by  Voh 
Werthern,  through  his  attorney,  Gol.  Frisbie,  was  for  an  ainohnt  ei- 
ceeding  $3,400.  At  all  events,  it  exceeded  $1,^00.  That  account 
was  made  up  of  $750,  Dr.  Hire's  bills ;  $250,  the  amount  claimed  to 
have  been  loaned  by  Von  Werthern, — the  carriage  bill,  the  grocery 
bill,  and  various  other  bills  that  you  will  remember.  It  will  not  be 
necessary  for  the  court  to  speak  to  you  in  detail  of  any  but  one  of 
these  bills  besides  Dr.  Hire's.  I  shall  speak  to  you  fully  about  the 
amount  for  carriages  when  I  come  to  that  point. 

Now,  the  question  has  arisen  as  to  the  meaning  of  the  word  "re- 
imburse." The  court  instructs  you  that  for  the  purpose  of  this  trial, 
if  you  find  that  receipts  were  given  to  Von  Werthern  that  would  con- 
clude the  persons  who  gave  them  from  making  any  claim  upon  the 
government,  then  the  fact  that  it  appears  in  this  case  that  Von  Werth- 
ern did  not  pay  these  people  will  not  be  such  a  fraud  as  would  coni- 
pel  you  to  convict  them,  provided  the  claims  themselves  were  honest, 
or  thought  to  be  honest,  by  those  whom  you  find  presented  them. 
That  is,  to  make  it  very  simple,  here  is  a  claim  in  which  Von  Werth- 
ern certifies  that  he  bas  paid  these  people;  v^hen  the  eVitlencti'  dhnWa 
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.  that  he  has  not  paid  any  of  them.  Now,  if  that  was  all  of  the  ease, 
you  would  have  to  acquit,  without  going  any  further.  But  you  have 
to  consider  the  case  as  if  Dr.  Hire,  the  undertaker,  the  grocer,  and 
all  these  people  had  presented  their  claims  to  the  government  of  the 
United  States;  and  if  you  found  that  Yon  Werthern,  or  whoever  con- 
spired with  him,  knew  that  they  were  false,  then  they  are  guilty, — 
if  they  knew  they  were  fraudulent.  Bnt,  so  far  as  the  people  partic- 
ipated in  presenting  these  claims  in  Yon  Werthern's  name,  instead 
of  in  the  names  of  the  people  to  whom  they  were  due,  would  not  con- 
vict them. 

Now,  I  want  to  define  what  is  meant  by  the  last  sickness.  As 
the  court  remarked  during  the  trial,  great  weight  is  due  to  the 
opinion  of  the  departments  with  reference  to  the  meaning  of  words 
in  the  statutes;  but,  when  the  question  is  submitted  to  the  court,  it 
is  a  judicial  question,  and  the  court,  after  examining  the  subject,  is 
bound  to  tell  you  the  meaning  of  the  words.  The  last  sickness 
means  the  sickness  which  results  in  death.  It  may  be  more  or  less 
extended,  according  to  the  circumstances  of  the  disease.  If  it  is  an 
acute  disease,  where  a  man  was  well,  until  he  was  confined  to  his 
bed,  and  then  died,  it  would  count  only  from  the  time  in  which  he 
was  prostrated  and  confined  to  his  bell.  But  if  it  was  such  a  case 
as  this  was,  lingering,  and,  while  admitting  of  transient  temporary 
recuperation,  followed  immediately  by  relapses,  and  every  day  adding 
to  his  aggregate  weakness,  why,  the  last  sickness  would  commence 
from  the  time  this  consumption,  in  a  pronounced  way,  set  in.  You 
must  deal  with  that  as  you  find  it.  It  may  be  a  year  or  less.  It  was 
from  the  time  that  he  took  to  his  bed  and  never  left  it.  On  the  other 
hand,  it  should  not  be  extended  over  a  life-time,  but  you  must,  as 
sensible  men,  look  at  it,  when,  in  the  opinion  of  doctors,  and  in  the 
opinion  of  those  who  knew,  he  had  the  disease  operating  upon  him 
from  which  he  died.  Consumption  of  the  lungs  is  a  very  weakening 
disease,  and  a  very  protracted  one. 

The  first  question  for  yon  is :  The  government  admits  that  Fris- 
bie,  as  the  attorney  of  Yon  Werthern,  presented  these  claims.  The 
first  inquiry  is,  was  there  fraud  in  these  claims  ?  because  you  must 
not  only  find  fraud,  but  find  conspiracy. 

I  will  first  direct  your  attention  to  the  question  of  fraud.  Were 
these  claims  fictitious,  or  were  they  so  grossly  excessive  as  to  be 
fraudulent?  For  a  conspiracy  to  present  just  claims  would  not  be  a 
crime.  Now,  there  was  one  of  these  claims  that  were  presented 
which  appeared  so  gross  in  exaggeration,  and  yet  I  heard  no  evi- 
dence offered  to  sustain  it.  That  is  the  claim  with  reference  to  the 
carriages  which  were  claimed  to  have  been  used  at  the  funeral. 
The  claim  shows  30,  and  yet  there  were  only  four,  and  these  four 
were  all  paid  for  independent  of  Yon  Werthern.  So  that  you  must 
deal  with  the  question  of  the  falsity  of  the  claims  with  reference  to 
each  one  of  these  people.     There  might  be  an  effort  on  the  part  of 
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Dr.  Hire  to  present  his  claim  along  with  the  others,  xrho  might  he 
innocent;  but,  if  joa  find  that  any  two  of  these  accused  persons  pre- 
sented the  claim, — united  in  presenting  the  claim  wbioh  they  knew 
.  to  be  false, — then  that  would  constitute  a  crime. 

Tou  come  then  to  the  question  of  conspiracy.  Was  there  a  con- 
spiracy between  two  or  more  of  the  defendants'?  I  have  defined  con- 
spiracy, and  you  munt  apply  that  definition  to  this  case.  Each  man 
must  have  known  that  the  part  of  the  claim  you  may  find  he  pre- 
sented was  false ;  he  mast  have  conspired  with  the  others  to  present 
that  along  with  them. 

First,  as  to  Frisbie.  The  case  opens  with  showing  that  Frisbie 
acted  for  himself  in  part,  and  in  part  as  attorney.  Now,  I  instruct 
you  that  the  government  must  establish,  in  order  to  convict  Frisbie  of 
this  offense  charged,  that  he  acted  in  some  capacity  in  addition  to 
that  of  attorney.  The  evidence  discloses  thai  he  made  an  affidavit 
as  a  neighbor.  If  you  should  find  that  that  affidavit  was  false,  and 
known  by  him  to  be  false,  and  that  he,  along  with  some  one  of  the 
other  two  of  the  accused,  presented  that  to  the  department,  that 
would  of  itself  be  an  ofFense.  The  evidence  may  show  you  that  he 
acted  in  a  capacity  in  another  way.  There  may  have  been  such  con- 
duct on  his  part  beyond  what  an  ordinary  attorney  would  do  in  the 
preparation  of  this  case  that  he  had  an  interest  in  it.  All  that  is 
for  you;  but  you  must  find  the  fact  that  he  did  have  some  added 
position  with  reference  to  this  claim  beyond  that  of  an  attorney. 
If  the  evidence  satisfies  yon  that  he  h^d  an  interest,  the  fact  that  he 
did  send  it  on  as  an  attorney  would  not  screen  him.  If  you  find  that 
he  did,  by  this  affidavit,  individually,  or  if  yon  find  that  he  had  an 
interest  in  it  from  the  general  look  and  aspect  of  the  case,  then  he 
would  stand  before  you  not  screened  by  the  fact  that  he  was  an  at- 
torney. 

Now,  as  to  Yon  Werthern.  I  do  not  see  that  we  need  deal  with 
anything,  as  far  as  Yon  Werthern  is  concerned,  except  in  the  one 
charge  for  carriages,  unless  in  one  aspect.  Of  course,  all  the  claims 
are  before  you.  But  somebody  knew  that  these  carriages  were  a 
sham;  and  if  the  evidence,  not  contradicted,  before  you  is  true,  who- 
ever joined  in  presenting  this  claim  for  30  carriages,  or  joined  in 
presenting  this  claim,  must  have  presented  a  known  falsehood.  If 
you  find  two  of  them  did  it,  they  are  guilty  under  the  law.  Now,  to 
be  just  to  Yon  Werthern,  whether  you  decide  his  case  abruptly  against 
him  or  not,  it  all  depends  npon  the  conclasion  yoo  arrive  at  whether 
he  signed  the  second  voucher.  He  has  taken  the  stand.  You  have 
got  his  handwriting  before  you, — a  good  many  signatures  which  are 
admitted  or  proved  to  be  genuine.  You  have  got  his  power  of  attor- 
ney to  Frisbie,  in  which  he  recites  that  he  gives  him  the  power  of  at- 
torney to  present  the  claim,  and  to  collect  it,  for  the  expenses  of  th 
last  sickness  and  the  expenses  for  the  funeral.  You  have  beard  his 
evidence  on  the  witness  stand,  and  you  can  simmer  it  down.    The 
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^counsel  for  the  defense  has  been  very  able,  and,  indeed,  the  eoansel 
for  the  United  States  has  been  very  able;  still,  if  you  find  that  on 
,the  stand  Von  Werthern  clearly  falsified  his  evidence,  it  affects  his 
case.  - 

,  The  third  defendant  is  Dr.  Hire.  He  is  charged  with  olaiming- 
$750.  It  is  for  you  to  say  whether  he  was  the  physician  of  Capt. 
^Springer  in  his  last  illness.  When  the  government  closed  its  case, 
there  was  an  implication  of  his  not  being  the  physician,  yet  Spring, 
er's  child  testifies  to  having  seen  him  there.  The  fact  that  only  one 
'prescription  is  produced  as  being  made  by  him  is  testified  to  as  not 
being  strange,  because  he  is  a  homeopathist.  Ton  must  see  whether 
he  practiced  any  fraud  in  presenting  his  claim,  or  that  he  did  pre- 
sent it  only  in  connection  with  the  others  because  he  was  required  to 
present  it  in  that  way.  If  you  find  that  his  conduct  about  his  own 
claim  was  such  as  to  enable  you  to  believe  it  might  have  been  justly 
presented  by  itself,  then,  of  course,  you  will  consider  that. 
,    The  whole  case  of  these  three  persons  is  with  you 


United  States  v.  Martin. 
(Dittriet  Court,  W.  JD.  South  Carolina.    September  83.  1888.  t 

1.  Post-Officb— Using  thk  Mails  with  Intent  to  Dbfbatid— Rev.  St.  U.  8.  § 
6480 — Indictment. 

The  provisions  of  Rev.  St  U.  S.  §  5480,  to  the  effect  that  the  indictment,  etc., 
for  sending  or  receiving  letters  through  the  mail  with  intent  to  defraud,  may 
"severally  charge  offenses  to  the  number  of  three  when  committed  within 
the  same  six  calendar  months, "  does  not  confine  the  government  to  the  pros- 
ecution of  three  several  acts  alone. 

8.  Criminai.  Law— Autrkfois  Convict— Bequisitks  of  the  Plea. 

Id  order  to  sustain  a  plea  of  autrefois  acquit  or  autrefois  eonvict,  it  must  ap- 
pear that  the  former  proceedings  on  which  the  plea  is  based  have  been  con- 
cluded. The  pendency  of  a  motion  in  arrest  of  judgment  will  defeat  such  a 
plea. 

"  Indictment  under  Rev.  St.  U.  8.  §  5480,  for  nsing  the  mails  for 
the  furtherance  of  a  fraudulent  scheme  and  device.  The  section  reads 
as  follows : 

■  "Sec.  5480.  If  any  person,  having  devised  or  Intendfnj?  to  devise  any  scheme 
or  artifice  to  defraud  or  be  effected  by  either  opening,  or  intending  to  open, 
-correspondence  or  cotomunication  with  any  other  person,  whether  resident 
within  or  outside  of  tlie  United  States,  by  means  of  the  post-office  establish- 
.ment  of  the  United  States,  or  by  inciting  such  other  person  to  open  communi- 
cation with  the  person  so  devising  or  intending,  shall,  in  and  for  executing 
'such  scheme  or  artiflce,  or  attempting  so  to  do,  place  any  letter  or  packet  in 
-any  ppst-offlce  of  the  United  States,  or  take  or  receive  any  therefrom,  such 
person,  so  misusing  .the  post-oOlce  establishment,  shall  be  punishable  by  a 
fiae  of  not  more  than  Ave  hundred  dollars,  and  by  impi-iBonment  for  not  more 
than  eighteen  months,  or  by  both  such  punishments.    The  indictment,  in- 
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Cormaiibn,  or  complaint  may  severally  charge  offenses  to  (he  number  of  three 
virh«n  committed  within  the  same  six  calendar  months;  but  the  court  therer 
upon  shall  give  a  single  aentence,  and  shall  proportion  the  punishment  espe> 
tially  to  the  degree  in  which  the  abuse  of  the  post-ofiSce  establishment  enters 
as  an  instrument  into  such  fraudulent  scheme  and  device." 

J.  M.  Bryan,  for  defendant. 
"   Leroy  F.  Youmans,  Dist.  Atty.,  for  the  United  States. 

SiHONTOH,  J.  The  defendant,  nnder  the  name  of  William  Henry, 
alias  3.  3.  Smith,  etc.,  bad  been  indicted  under  section  5480  of  the 
Bevised  Statutes,  for  depositing  in  the  mail  a  letter  or  packet  in  further- 
ance of  a  fraudulent  scheme  or  device,  to  be  carried  out  by  tbe  use  of 
the  post-office  department.  The  indictment  contained  three  several 
charges,  based  on  distinct  acts.  He  was  found  guilty,  and  a  motion 
in  arrest  of  judgment  was  entered,  which  has  not  yet  been  heard. 
Before  the  verdict  was  rendered  in  that  case,  the  defendant  under  the 
name  of  William  Martin,  alias,  etc.,  was  presented  by  the  grand  jury 
for  violating  the  same  section  of  the  Revised  Statutes.  The  indict- 
ment contains  three  distinct  charges,  wholly  distinct  from  tbe  charges 
in  the  first  indictment;  occurring,  however,  within  the  same  six 
months  in  which  these  acts  were  alleged  to  have  been  committed.  To 
this  second  indictment  the  defendant  pleaded  in  bar  his  conviction 
under  the  first  indictment,  and  the  district  attorney  demurred  to  the 
plea. 

In  order  to  sustain  a  plea  of  autrefois  acquit  or  of  autrefois  convict, 
it  should  appear  that  the  former  proceedings  have  been  concluded. 
In  the  present  case  tbe  motion  in  arrest  of  judgment  is  still  pending. 
Non  constat  that  the  defendant  will  be  convicted. 

Apart  from  this,  I  am  of  opinion  that  it  was  not  the  intention  of 
this  section  of  the  Bevised  Statutes  to  confine  the  government  to  the 
prosecution  of  three  several  acts  among  transactions  extending  over 
six  calendar  months.  Were  this  construction  of  the  section  to  be 
maintained,  a  man  may,  within  six  calendar  months,  deposit  in  the 
mail,  or  receive  from  the  mail,  a  thousand  letters  in  furtherance  of 
his  fraudulent  scheme,  and  yet  tbe  government  must  condone  all  but 
three  of  these  unlawful  acts.  Persons  who  deposit  or  receive  letters 
for  tbeir  fraudulent  purposes  necessarily  remain  but  a  short  time  in 
any  one  place.  When  the  nefarious  design  is  detected,  can  it  be  that 
the  officers  of  the  government  must  examine  into  the  proofs  against 
him,  select  three  instances  ocourriog  within  the  same  six  months, 
prosecute  on  them,  and  if,  perchance,  the  prosecution  should  fail,  the 
offender  shall  go  unwhipped  of  justice? 

Besides  this,  the  section  forbids  not  tbe  general  use  of  the  post- 
office  for  tb6  purpose  of  carrying  out  a  fraudulent  scheme  or  device; 
it  forbids  the  putting  into  the  mail  of  a  letter  or  packet,  and  the  tak- 
ing out  of  the  mail  a  letter  or  packet,  in  furtherance  of  such  scheme. 
Each  letter  so  taken  out,  and  each  letter  so  put  ibto,  the  mail,  is  a  dis-, 
tinct  and  separate  violation  of  tbe  section. 
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The  pecaliar  phraseology  of  this  seetion,  when  compared  with  seo« 
tion  1024,  seems  to  sustain  this  view.  IJnder  section  1024,*  when 
there  are  two  or  more  acts  of  the  same  class  of  crimes  or  offenses, 
they  must  all  be  joined  in  the  same  indictment;  and,  if  several  in« 
dictments  are  found,  they  must  be  consolidated,  however  numerous 
the  acts  may  be.  But  in  the  section  5480  "the  indictment  may  sev- 
erally charge  offenses  to  the  number  of  three, "  and  no  more. 

The  demnrrer  is  sastained.    Let  the  defendant  plead  over. 


CoKSOLiDATBD  MiDDLiNOs  FaBiFiBB  Go.  V.  WoLF  and  otfaers.* 
{OireuU  Court,  E.  D.  Pemuylvania.    October  8, 1886.) 

1.  Patents  for  Inventions — Infringement. 

A  patentee  E[ranting  a  license  to  mauufactnro  and  Bell  cannot  file  a  bill  apon 
the  patent  as  for  an  infringement,  upon  the  failure  of  the  licensee  to  pay  the 
royalty,  unless  a  condition  of  forfeiture  be  inserted  in  the  agreement,  but  it 
left  to  bis  action  for  his  royalty  or  rent. 

2.  Same— Damages— PROFrrs. 

An  action  merely  for  an  account  of  profits  and  damages  on  a  license  can- 
not be  maintained  m  equity.  There  must  be  some  equitable  ground  of  relief 
in  addition  to  the  mere  demand  for  an  account  of  that  kind. 

In  Equity. 

H.  R.  Brown  and  R.  Mason,  for  complainant. 
Charles  Hotvsen  and  Henry  Howsen,  for  defendants. 
Before  Bbadlet  and  MoEenman,  JJ. 

Bbadlbv,  J.,,  (orally.)  In  the  case  of  Consolidated  Middlinga 
Purifier  Company  against  Wolf  and  others,  we  have  come  to  the  con- 
clusion that  the  bill  cannot  be  sustained. 

It  is  founded  on  an  allegation  of  infringement  of  the  patent,  and 
not  on  a  claim  for  royalty  under  the  license  granted  under  the  pat- 
ent. As  a  bill  for  infringement  of  the  patent  we  think  it  cannot 
be  sustained;  that  the  license  which  was  given  authorized  the  de- 
fendants to  make  and  sell  the  middlings  purifier  machine,  and  re- 
served the  royalty,  to  be  paid  on  the  manufacture  and  sale  of  the 
machines.  The  manufacture  and  sale  of  machines  would  naturally, 
if  not  necessarily,  occur  during  the  month,  and,  of  course,  the  pay- 
ment of  the  royalty  at  the  end  of  the  month  was  a  subsequent  matter, 
and  not  a  condition  precedent,  and  depended  on  agreement  to  pay  at 

I  Sec.  1021.  When  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  transactinus  connected  together,  or  for  two  or 
more  acts  or  transactions  of  the  same  class  of  crimes  or  olfenses,  which  ma^  be  prop- 
erly joined,  instead  of  having  several  indictments  the  whole  may  be  joined  in  one  in- 
dictment in  separate  counts;  and,  if  two  or  more  indictments  are  found  in  such  cases, 
the  court  may  order  tbem  to  be  eonsoUdatcd. 

>Beported  by  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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the  end  of  the  month  upon  the  leturn  of  the  number  of  machines 
and  the  kind  of  maohinee  manufactured  and  sold.  This  aspect  of  the 
license  demonstrates  that  it  was  an  absolute  license  to  manufacture 
and  sell.  Now,  we  are  clearly  of  opinion  that  under  such  e.  lioeiuse 
the  failure  to  pay  the  royalty  stipulated  and  agreed  to  be  paid  does 
not  forfeit  the  license,  unless  some  condition  of  forfeiture  for  non- 
payment be  inserted  in  it,  and  that  the  power  to  manufacture  and 
sell  is  not  at  an  end  upon  non-payment,  but  that  the  licenser,  the 
patentee,  or  person  granting  the  license,  is  left  to  his  action  for  the 
royalty  or  rent,  and  cannot  file  a  bill  upon  the  patent  as  for  an  in- 
fringement. 

It  is  contended,  however,  that  by  a  certain  clause  in  the  license 
the  complainant  may  resort  to  the  patent,  on  the  ground  that  the 
parties  defendant  have  acted  outside  of  their  license,  not  only  manu- 
facturing and  selling  machines,  but  granting  the  right  to  use  them. 
The  clause  is  as  follows :  "Unless  said  Wolf  and  Hamaker  elect  to 
sell  with  license  to  use,  which  they  may  do  on  payment  of  the  license 
fee,  which  is  in  all  cases  a  condition  precedent."  All  that  the  de- 
fendants have  done,  according  to  our  view  of  the  evidence  in  the  case, 
is  to  manufacture  and  sell ;  and  that  they  have  done  in  pursuance  of 
their  license.  The  consequences  which  result  from  such  manufacture 
and  sale  in  giving  to  the  purchaser  a  right  to  use,  are  consequences 
for  which  the  defendants  are  no  more  answerable  than  the  complain- 
ants who  gave  the  license  in  the  form  in  which  it  stands.  We  there- 
fore think  that  there  is  nothing  in  the  license  itself,  or  on  its  face, 
which  authorizes  the  complainant,  under  the  circumstances  of  this 
case,  to  file  a  bill  for  the  infringement  of  the  patent. 

The  next  question  is  whether  the  complainant  may  in  this  suit  re- 
cover royalties  under  the  license ;  it  being  shaped  and  framed  as  a 
suit  for  infringement  of  patent,  for  profits  realized  by  defendants,  and 
damages  sus^ined  by  complainant.  Without  stopping  to  inquire 
whether  a  suit  for  royalty  under  a  partial  license  may  be  joined  with 
a  suit  for  an  infringement  of  patent  for  acts  done  outside  of  the 
license,  we  think  that  in  this  case  the  bill  is  so  clearly  based  on  the 
allegation  of  infringement,  and  the  causes  of  action  are  so  distinct 
from  one  another,  that  some  claim  should  have  been  made  in  the  bill 
for  a  decree  under  the  license  in  order  to  enable  the.complainants  to 
have  a  decree  for  the  royalty.  But  we  doubt  whether  that  would 
have  been  sufficient.  A  suit  for  royalty  on  a  license  is  a  suit  at  com- 
mon law,  or,  if  in  equity,  it  is  a  suit  on  general  equity,  not  depend- 
ent at  all  upon  the  patent  law,  and  not  within  the  jurisdiction  of  the 
circuit  court  of  the  United  States,  un!  jbs  the  parties  a/e  citizens  of 
different  states.  So  that,  if  the  suit,  as  to  the  allegation  of  infringe- 
ment of  patent,  and  the  claim  for  damages  and  profits  for  that  cause, 
fails,  and  it  remains  simply  a  suit  on  the  license  for  the  royalty,  the 
question  arises  whether  the  circuit  court,  as  a  court  of  equity,  would 
have  jurisdiction. 
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There  is  no  difficulty  about  citizenebip.  !the  oomplainants  are 
citizens  of  Michigan,  and  the  defendants  are  citizens  of  Pennsyl- 
vania. This  court,  therefore,  vould  have  jurisdiction  of  the  casd,  if 
an  ordinary  court  of  equity  would  have  jurisdiction.  But  the  su- 
preme court  of  the  United  States,  in  the  case  of  Root  v.  Railroad  Co., 
105  U.  S.  189,  have,  after  much  consideration,  held  that  a  suit  merely 
for  an  account  of  gains,  profits,  and  savings  on  a  license  cannot  be 
maintained  in  equity.  There  must  be  something  more.  There  mast 
be  some  equitable  ground  of  relief  in  addition  to  the  mere  demand 
for  an  account  of  that  kind.  In  view  of  the  decision. in  the  case  re- 
ferred to,  we  are  satisfied  that  the  cause  of  action  on  the  license  is 
not  within  the  equitable  jurisdiction  of  the  court,  and  therefore,  if 
there  had  been  a  prayer  in  this  bill  for  relief  on  the  license  for  a  re- 
covery of  the  royalty,  I  do  not  think  it  could  have  been  maintained. 
If  that  were  all  that  was  lacking,  perhaps  we  ought  to  allow  the 
complainants  to  amend  their  bill.  Still,  if  it  were  amended,  I  do 
not  see  how,  under  the  decision  in  Root  t.  Railroad  Co.,  we  could 
finstain  the  bill. 

The  bill  is  therefore  dismissed,  withont  prejudice  to  the  complain- 
ants as  to  the  rights  they  may  have  nndet  the  license. 
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Mo&BisoN  and  another  v.  Globe  Pamoraha  Go.  and  others.* 
(CHreuit  Coyrt,  IS.  D.  MUtowi.    September  87, 1686.) 

CklKPORATIONB — FRAUDULENT   ORGANIZATION  AND  MaNAOEUKNT — KOXIItALLT 

Paid- Up  Stock — Fraudulent  Dividends— Rbcexvers. 

Where  a  corporation  was  organized  with  intent-  to  defraud  creditors  and 
Bubeequent  purchasers  of  stock,  and  the  stocli  was  issued  to  the  organizers  of 
the  company  as  fully  paid  up,  in  conBtderation  of  the  transfer  of  property  to 
the  company  worth  one-eij^hth  the  par  value  of  the  stock;  and  the  directors 
of  the  company,  in  pursuance  of  a  fraudulent  scheme  to  wreck  it,  and  appro- 
priate its  assets,  voted  notes  to  themselves  for  a  preteuded  indebtedness,  failed 
to  keep  books  showing  the  company's  income  and  expenditures,  as  required 
by  law.  and  failed  to  pay  the  rent  of  a  valuable  leasehold  property  held  by 
the  plaintiff  with  intent  that  it  should  be  forfeited  under  a  provision  of  the 
lease;  and  all  the  officers  of  the  company  were  inculpated;  and  bona  Me  pur- 
chasers for  value  of  stock,  issued  as  aforesaid,  filed  their  bill  recitlnft  said 
facts,  and  praying  for  the  appointment  of  a  receiver,  and  that  the  defendants, 
to  whom  the  company's  stock  was  issued,  be  compelled  to  pay  the  balance 
due  thereon  to  the  company,  and  the  par  value  of  the  stock  held  by  plaintiffs 
to  them,  and  that  said  directors,  and  the  other  defendants  who  have  received 
fraudulent  dividends,  be  compelled  to  repay  the  same:  held,  that  the  bill  does 
not  state  a  case  entitling  plaintiffs  to  equitable  relief. 

In  Equity.     Demurrer  to  bill. 

This  is  a  suit  brought  by  the  plaintiffs,  on  behalf  of  themselves 
and  other  similarly  situated  stockholders  in  the  Globe  Panorama 
Company,  against  said  company  and  A.  J.  Cooper,  I.  B.  Erum,  T. 
E.  Patterson,  J.  E.  Young,  and  G.  S.  Ingraham. 

The  bill  states  that  said  corporation  was  organized  under  the  laws 
of  Illinois,  and  has  its  home  office  in  Chicago;  that  its  capital  stock 
is  $200,000;  that  the  articles  of  incorporation  were  Qled  by  certain 
irresponsible  commissioners,  and  said  Cooper,  Krum,  and  Patterson, 
but  that  the  real  incorporators  were  said  Cooper,  Krum,  Patterson, 
Young,  and  two  other  parties,  all  of  whom  were  named  in  the  articles 
of  incorporation  as  subscribers  for  stock,  but  that  the  parties  not 
joined  as  defendants  only  subscribed  for  one  share  each;  that  said 
subscribers  for  the  company's  stock,  with  intent  to  cheat  and  defraud 
the  plaintiffs,  and  others  who  might  become  stockholders  or  creditors, 
fraudulently  caused  property,  worth  only  $25,000,  to  be  conveyed  to 
said  company  for  the  sum  of  $300,000,  and  cansed  the  whole  of  the 
capital  stock  of  said  company  to  be  issued  to  them  in  payment  there- 
for  as  fully  paid  up  stock,  though  there  remains  due  in  reality,  npon 
the  stock  so  issued,  $175,000;  that  plaintiffs  purchased  stock  so  is- 
sued,  believing  it  to  be  fully  paid  up,  and  without  notice  of  said  fraud- 
nlent  acts ;  that  the  directors  of  said  company,  said  Ingraham,  Pat- 
terson, and  Cooper,  have  conspired  together,  and  with  others,  to  wreck 
said  company,  and  convey  all  the  assets  to  themselves;  that  they  have 
not  kept  books,  as  required  by  the  law  of  Illinois,  showing  the  income 
and  expenditures  of  the  company;  that  fraudulent  dividends  have 
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been  paid  by  said  directors  to  themselves  and  certain  other  stock- 
holders, to  the  exclusion  of  plaintiffs ;  that  the  property  conveyed  to 
said  company,  as  aforesaid,  consists  of  a  leasehold  occupied  by  the 
company,  and  a  painting  in  the  building  thereon ;  that  the  lease  under 
which  said  company  holds  provides  that,  if  the  lessee  fail  to  pay  rent 
for  the  space  of  30  days  after  it  becomes  due,  the  le^or  shall  be  at 
/  liberty  to  declare  the  same  forfeited,  that,  with  the  frandnlent  design 
of  having  said  leasehold  forfeited,  said  directors  have  failed  to  pay 
the  rent,  and  that  two  months'  rent  is  now  due,  and  the  lease  liable 
to  be  forfeited;  that  said  directors  have  fraudulently  voted  that  cor- 
porate notes,  aggregating  $3,000,  be  issued  to  them  for  a  pretended 
indebtedness ;  that  the  only  parties  acting  as  officers  of  the  company 
have  been  guilty  of  fraudulent  acts  and  negligence,  and  for  that  rea- 
son  the  corporation  is  unable  to  appear  as  plaintiff,  and  assert  the 
plaintiffs'  rights ;  and  that,  if  the  directors  were  requested  to  bring 
an  action  to  redress  said  wrongs,  they  would  at  once  carry  out  their 
scheme  to  wreck  said  company  before  any  court  could  interfere,  and 
that  if  the  property  of  the  company  is  not  taken  out  of  their  hands  it 
will  be  wholly  lost.  Wherefore,  the  complainants  pray  (1)  that  a  re- 
ceiver be  appointed  to  take  charge  of  the  property  pending  this  suit, 
and  receive  its  income,  and  pay  its  rents,  so  as  to  prevent  the  forfeit- 
ure aforesaid;  (2)  that  the  receiver  require  the  defendants  to  pay  the 
amounts  due  from  them  on  account  of  their  said  indebtedness  for  un- 
paid subscriptions  for  stock  issued  to  them;  (3)  that  an  account  be 
taken  to  ascertain  the  amount  due  from  the  defendants,  and  as  to 
what  dividends  have  been  made,  and  that  they  be  made  to  refund 
any  dividends , they  have  unlawfully  made  to  themselves;  (4)  that 
the  defendants  be  required  to  pay  the  plaintiffs  the  par  value  of  the 
stock  held  by  each  of  them  respectively;  (5)  that,  at  the  final  hearing, 
said  defendants  be  strictly  enjoined  and  prohibited  from  negotiating 
said  notes,  fraudulently  issued  to  them,  and  that  they  be  required  to 
surrender  them  for  cancellation,  and  that  they  be  enjoined  from  in- 
terfering with  the  property  of  the  company  in  any  way  until  a  regu- 
lar meeting  of  the  stockholders  thereof  can  elect  officers  who  will 
lawfully  and  honestly  represent  the  interests  of  the  corporation,  and 
faithfully  discharge  their  duties  as  such  officers ;  and  for  general  re- 
lief. 

The  defendants  demur  on  the  following  grounds,  \-iz. :  (1)  That 
the  bill  does  not  contain  any  matter  of  equity  whereon  this  court  can 
grant  any  decree,  or  give  to  the  plaintiffs  any  relief;  (2)  that  the 
plaintiffs  are  not  entitled,  upon  said  bill,  to  the  relief  they  pray;  (3) 
that  there  is  a  defect  of  parties. 

Smith  d  Harrison  and  Herman  d  Reyburn,  for  plaintiffs. 

Boyle,  Adamg  d  McKeigkan,  for  defendants. 

Treat,  J.,  (orally.)  In  this  case  there  is  a  demurrer  to  the  bill. 
The  parties  plaintiff,  if  they  have  any  remedy  under  the  statements 
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in  the  bfll,  wonid  have  it  ap^ainst  their  vendors  of  stock,  nnder  an  action 
of  deceit.  Whether,  nnder  the  facts  stated,  any  such  action  woald 
lie,  it  is  not  neceasaty  for  the  court  to  determine.  The  present  mode 
of  proceeding  is  certainly  unwarranted  by  any  principles  of  equity. 
The  demurrer  is  sustained,  and  bill  dismissed. 


Hydb  and  others  v.  F&by  and  others. 
(Oireuit  Oourt,  D.  Indiana.    October  4, 1886.) 

1.  HnsBARD  AHD  WiMi— BusnJESs  IN  Wife's  Name— HuBBAiro's  CRBDrroBS— 
FKAtm. 

Under  Btatutes  which  permit  a  married  woman  to  make  contracts  and  to  do 
business  as  a/«fn«  toie  she  may  avail  herself  of  the  serWceg  and  agency  of  her 
husband  in  the  conduct  of  her  business,  or  management  of  her  property,  with- 
out  necessarily  subjecting  it,  or  the  profits  arising  therefrom,  to  the  claims  of 
his  creditors;  but  an  insolvent  debtor  may  not  use  his  wife's  name  as  a  mere 
device  to  cover  and  keep  from  his  creditors  the  assets  and  profits  of  a  mer- 
cantile business  which  is  in  truth  his  own. 

Sl  Bqititt— Dechbib— Ai/TBRNATrvB  Order — SnBjsornro  Propbrtt  to  OtiAiM* 

OF  CSKDITORS — iNJUHCnON — ReOETVER. 

In  a  suit  to  subject  certain  property,  consisting  of  stock  in  trade  and  real 
estate,  to  the  claims  of  certain  creditors,  after  paying  certain  others,  it  ap- 
peared from  the  master's  report  that  the  surplus  from  which  to  pay  complain- 
ants' claims  would  be  from  ten  to  fifteen  thousand  dollars,  but  as,  taking  into 
account  the  probable  expense  of  a  disposition  of  the  property  by  a  receiver, 
the  court  estimates  the  net  surplus  at  f  7,S00,  it  is  ordered  that  if  that  sum,  or 
the  real  estate  (valued  at  f 3,()00  over  incumbrances)  and  |5.600,  shall  be 
turned  over  or  secured  to  complainants  within  10  days,  it  will  be  deemed  a 
discharge  of  complainants'  demands  as  against  the  property  sought  to  be 
reached,  and  a  receiver  will  not  be  appointed;  otherwise  a  receiver  to  be  ap- 
pointed; and  in  the  mean  time  defendants  are  enjoined  from  disposing  of,  or 
incumbering,  any  of  the  property,  except  by  sale  at  retail,  at  customary  prices, 
the  proceeds  thereof  to  be  deposited  subject  tf  the  order  of  the  court. 

In  Equity. 

This  is  a  suit,  by  the  creditors  of  Jacob  C.  Maag,  to  subject  certain 
real  and  personal  property,  which  is  claimed  by  his  wife,  Nancy  A. 
Maag,  to  the  payment  of  their  claims.  The  master  has  made  two 
reports  in  the  case, — an  original  and  a  supplemental  one. 

The  original  report  discloses  the  following  facts : 

Jacob  C.  Maagliad  been  in  partnership  with  one  Louis  G.  Frey,  under  the 
firm  name  of  Frey  &  Maag.  In  1882.  the  firm  failed,  and  disposed  of  all 
their  property  to  one  of  their  creditors.  That  transfer  was,  in  a  suit  between 
the  creditors  of  Frey  &  Maag,  held  to  be  fraudulent.  Whether  it  was  fraud- 
ulent on  the  part  of  Krippendorf,  the  assignee,  is  a  question  still  pending  in 
this  court.  The  plaintiffs  in  this  suit  and  in  that  are  the  same.  By  the 
failure,  Maag  became  indebted  to  the  amount  of  about  920,000,  and  has  re- 
mained insolvent  ever  since.  After  the  failure,  Maag  learned  of  an  opening 
for  a  shoe  store  at  Evansville,  Indiana.  Maag  knew  that  if  he  went  into 
business  again  in  his  own  name  his  stock  would  be  subject  to  attachment  by 
bis  old  creditors.    After  a  consultation  with  his  wife,  who  was  living  witb 
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ber  family,  at  Indianapolis,  and  with 'certain  merchants  <rf<3inciniiati',  it  waa 
agreed  that  a  shoe  store  should  be  opened  atEvansville  in  the  natfie  of  N.  A. 
Maag;  the  following  merchants  agreeing  to  sell  goods  to  her  on  credit:  J. 
Benclienstein  &  Co.,  Cowen  &  McGrath,  Durrell  Bros.  &  Co.,  and  Adolph 
Meyer  &  Co. 

Mrs.  Maag  h:id  never  Ipeen  engaged  in  mercantile  business,  on  her  own 
account,  before,  and  had  only  such  knowledge  and  experience  of  the  business 
as  came  to  her  from  the  fact  of  her  husband  having  been  engaged  in  the  shoe 
business  for  a  number  of  years.  Members  of  the  firms  above  named  testi- 
fied, in  effect,  that  they  sold  goods  to  Mrs.  N.  A.  Maag  from  November,  1882. 
on,  naming,  as  the  amounts  of  the  first  bills  of  goods  sold,  $900,  $1,588.65, 
81.323.10,  and  $1,888.88;  that  they  knew  of  Maag's  failure  and  financial  con- 
dition; that  they  gave  credit  to  his  wife;  the  goods  were  shipped  to  her,  and 
charged  to  her,  although  bought  by  Mr.  Maag.  They  consijlted  together  be- 
fore beginning  to  sell  to  them.  They  looked  entirely  to  the  success  of  the 
business  that  was  to  be  done  for  their  pay.  They  understood  that  Maag 
managed  the  business.  Benckenstein  &  Co.  also  loaned  Mrs.  Maag  $12,854 
for  use  in  the  business.  The  goods  were  shipped  to  Evansville,  Indianapolis, 
and  Terre  Hante. 

Charles  W.  Durrell,  of  the  firm  of  Durrell  Bros!  &  Co.,  testified:  "We  had 
confidence  in  him,  and  sold  the  goods  to  her;  and  at  the  time  I  do  not  know 
as  I  even  thought  of  any  other  reason  why  it  should  be  so,  but  that  we  should 
bill  them  only  to  her.  Of  course,  we  could  not  ever  bill  them  to  any  one  else, 
and  have  them  safe.  We  sold  them  to  her,  with  the  expectation  that  she 
would  make  a  oucceas  of  the  business,  or  we  would  not  have  had  an  account 
with  her;  but  we  sold  them  to  her  with  the  expectation  that  she  would  have 
some  person  to  manage  the  business,  and  make  something  out  of  it,  and  I 
expect  we  knew  that  person  to  be  Jacob  C.  Maag.  We  gave  credit  to  her 
upon  the  success  of  the  business,  tlirough  his  managing  the  business." 

In  the  coui-se  of  the  report,  the  master  says:  "The  evidence  shows  that 
Jacob  C.  Maag  is  a  man  of  remarkable  energy,  and  has  a  peculiar  faculty  for 
handling  bankrupt  stocks  of  boots  and  shoes  in  snch  a  way  as  to  realize  hand- 
some profits.  His  wife  and  he  say  that  it  was  understood  from  the  start  tiiat 
he  was  to  manage  the  business  in  her  name,  and  from  the  time  it  commenced 
until  the  present  time  he  has  given  his  entire  time  and  ability  to  it  The 
busine!is  has  been  successful,  and  has  resulted  in  the  accumulation  of  the 
property  named  in  the  bill  of  complaint,  the  property,  less  the  incumbrances, 
being  worth  now  probal)ly  from  $10,000  to  $15,000." 

Mrs.  Maag  had  no  pi'operty,  and  put  none  into  the  business.  Shortly  after 
the  commencement  of  the  business  Maag  put  in  $300,  loaned  to  his  wife, 
which  could  not  be  subjected  to  the  payment  of  complainants'  debts,  as  it  was 
less  than  the  exemption  allowed  to  a  householder. 

After  the  filing  of  the  original  report,  the  case  was  re-referred  to 
the  master  for  a  further  report,  which  further  report  is,  in  full,  as 
follows: 

"supplemental  report. 

"In  addition  to  the  facts  found  in  m^  report  filed  herein  August  25. 1886, 
I  now  report  that  the  testimony  shows  that,  at  the  time  the  arrangement 
was  made  between  Maag  and  his  wife,  no  salary  or  compensation  for  Maag 
was  ever  mentioned,  no  details  were  discussed,  and  all  matters  were  referred 
to  Maag's  superior  knowledge  and  acquaintance  in  the  business.  Mr.  Maag 
himself  testifies  that  he  knows  that  he  obtained  authority  f^m  his  wife  to 
start  the  business  in  Evansville  in  her  name  because  be  could  not  start  in 
business  in  bis  own  name,  and,  if  he  did  business  at  all,  it  was  neceesaiythat 
i^  should  be  transacted  in  her  name.  ,  i 
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,  "As  to  manner  of  first  purchase  of  guods  for  the  Evansville  store,  I  report 
and  find  that,  upon  the  application  made  by  Maag,  goods  were  furnished  by 
Durrell  Bros.,  Cowen  &  McGriith,  Aldolph  Meyer  &  Co.,  and  J.  Benckenstein 
&  Co.;  had  met  Mrs.  Maag  socially  at  her  husband's  house,  biit  the  members 
of  the  latter  firm  had  no  acquaintance  with  her  at  all,  and  none  of  the  mem« 
hers  of  any  of  said  firms  knew  her  in  a  business  way.  She  never  liad  been 
in  business,  and  they  knew  it.  These  original  cieditors  have  testified  that 
they  knew  of  Maag's  insolvency,  and  gave  credit  solely  to  Mrs.Matig.  .  They 
all  testify  that  t)iey  knew  she  was  Without  any  capital  or  business  knowl- 
e<lge,  and  that  they  must  look  to  the  business  for  payment,  and  that  they 
understood  that  such  business  was  to  be  managed  by  Jacob  C.  Maag,  whom 
they  all  knew  to  be  a  shrewd  merchant,  of  experience.  They  also  say  that, 
because  they  had  nothing  but  the  store  to  look  to  for  payment,  they  insured 
the  goods  in  transit,  fur  their  own  benefit.  When  the  goods  were  shipped, 
Adolph  Meyer  loaned  $50  for  the  purpose  of  paying  the  first  half  month's  rent 
at  Evansville,  in  order  to  secure  a  location  at  that  place.  The  money  was 
given  to  Maag  for  that  purpose.  The  goods  sold  were  charged  to  N.  A. 
Slaag.  With  the  merchandise  so  purchased,  which  was  received  by  Jacob  C. 
Maag  at  Evansville,  the  store  was  opened  in  the  name  of  N.  A.  Maag  on  the 
twentieth  day  of  November,  1882,  60  days  after  the  failure  of  Frey  &  Maag. 
Maag  testifies:  ■  I  got  about  9300  out  of  that  mining  stock,  [of  his  own,]  which 
I  put  into  the  business  of  Mrs.  Maag.  That  was  all  the  capital  which  was 
ever  put  into  that  business.  Mrs.  Maag  had  nothing  at  that  time.  She  has 
never  liad  anything  since,  except  what  the  business  has  realized  for  her.  The 
profit  of  the  business  is  all  she  has  now.' 

"Mrs.  Maag  was  at  Indianapolis  at  that  time,  and  did  not  go  to  Evansville 
until  the  middle  of  February,  when  she  joined  her  husband  at  that  latter  city. 
Tliis  Evansville  store  was  sold  out  to  E.  B.  Frey,  wife  of  Maag's  former 
partner.  In  the  attachment  and  in  this  procee«ling,  Maag  has  sworn  that 
tlte  only  consideration  of  this  sale  to  Mrs.  Frey  was  the  assumption  of  debts 
by  the  purchaser,  but  Mrs.  Maag  testifies  that  more  than  81.000  was  paid  in 
notes  and  cash,  which' slie  herself  saw. 

"  About  the  time  of  this  sale,  anotlier  store  was  opened  at  Terre  Haute  in 
the  name  of  N.  A.  Maag  &  Co.,  S.  M.  Compton  being  the  company.  Maag 
gave  all  his  time  to  this  store,  and  Compton  gave  none  of  his,  as  he  was 
traveling  for  an  eastern  shoe  house,  and  it  was  agreed  that  31,000  per  an- 
num should  be  paid  to  Maag  while  this  partnership  continued.  No  other  salary 
was  ever  paid  Maag,  but  the  family  was  supported  from  this  business.  No 
settlement  or  accounting  has  ever  been  had  between  Maag  and  his  wife.  Maag 
could  have  commanded  a  Salary  of  $20  per  week,  and  he  says  it  required  that 
amount  to  support  his  family. 

"Other  stores  were  subsequently  purchased,  and  at  present  are  being  oper- 
ated, at  Indianapolis  and  otlicr  places.  In  the  conduct  of  these  ditferent 
stores,  from  tlie  beginning,  Maag  luis  had  control  of  the  management  of  the 
business.  While  he  has  sometimes  talked  to  his  wife  about  the  business,  in 
all  instances  hia  judgment  was  followed.  He  investigated  the  different  prop- 
erties, made  the  different  purchases,  Idoked  after  all  the  matters  connected 
with  the  stores,  signed  all  checks  and  notes  in  his  wife's  name,  and  has  given 
his  entire  time  and  skill  to  the  business. .  During  all  this  time  Mrs.  Ma  ig 
did  nothing  about  the  stores  except  to  make  a  weekly  visit  on  Saturdays  to 
the  stores,  to  take  lunch  to  her  husband,  and  return  home  with  him  after  the 
close  of  business  hours.    She  was  occupied  with  her  honsehold  duties. 

"While  these  stores  were,  being  cari-ied  on,  an  arrangement  was  made  be- 
tween Jacob  C.  Maag,  as  agent  for  Mrs.  Maag,  and  Julius  Benckenstein,  who 
was  a  total,  stranger  to  Mrs.  Maag,  pursuant  to  which  sums  not  to  exceed 
$10,000  were  to  be  advanced  by  Benckenstein  to  assist  Mrs.  Maag  in  purchas- 
ing bankrupt  stocks  of  goods.    Under  this  agreement,  money  was  advanced 


Digitized  by 


Google 


822  FEDERAL  BEPOBTEB. 

from  time  to  time.  In  snms  ranging  from  $2,000  to  06,000,  and  with  these 
Bums  Maag,  for  his  wife,  at  different  times  and  places,  purchased  bankrupt 
stocks  of  goods.  The  plan  of  operation  was  this:  Maag  would  purchase  the 
stocks,  sell  from  them  at  retail  as  long  as  he  deemed  it  profitable,  and  either 
remove  the  residue  to  one  of  the  permanent  stores  of  K.  A.  Maag,  or  sell  the 
same  in  bulk  or  at  auction.  Such  transactions  required  skill  and  knowledge 
of  the  business.  These  purchases  and  sales  were  made  in  the  name  of  N.  A. 
Maag,  but  entirely  upon  her  husband's  knowledge  and  judgment.  Her  hus- 
band always  attended  the  sales  at  which  the  different  stocks  were  purchased 
in  person,  signed  the  notes  to  Benckenstein  (using  his  wife's  name)  for  the 
money  furnished,  and  arranged  the  details  connected  with  the  different  mat- 
ters. 

"It  is  claimed  by  the  complainants'  counsel  that  the  name  of  N.  A.  Maag 
was  adopted  as  a  mere  cover  for  Jacob's  dealings,  and  that  the  agency  was  a 
fraudulent  device.  It  appears  from  the  evidence  that,  on  one  occasion,  Mr. 
Maag  refused  to  give  the  first  name  of  his  wife.  A  large  part  of  the  bills 
for  goods  purchased  were  made  out  by  mistake  to  '  Mr.  X.  A.  Maag.'  On  one 
occasion,  Mattg  advertised,  for  the  Indianapolis  store,  as  'Maag,  the  shoe 
man.'  After  the  provisional  receiver,  John  B.  Harper,  appointed  in  this  case, 
bad  been  discliarged,  Maag  advertised  a  receiver's  sale  in  the  name  of  ■  John 
B.  Harper,  Receiver.'  Mrs.  Maag  never  had  any  conversation  with  any  of 
these  Cincinnati  Arms  about  her  business,  never  received  any  letters  from 
them,  except  such  as  were  delivered  at  the  stores  to  N.  A.  Maag.  All  such 
letters  were  destroyed  by  Mr.  Maag,  who  received  them,  and  he  was  in  the 
habit  of  destroying  all  his  business  correspondence. 

"After  making  Iiis  statement  to  Mr.  Eltel,  the  local  agent  for  Bradstreet's 
Commercial  Agency,  as  to  Mrs.  Maag's  financial  standing,  Maag  returned, 
and  told  Mr.  Eitel  that  the  property  was  probably  not  of  the  value  at  whicli 
it  was  estimated,  which  would  be  a  good  deal  higher  than  $7,00U  or  68,000. 
Eitel  says  thatMiiag  used  the  following  language,  in  substance:  <  He  said,  as 
there  was  some  old  unsettled  indebtedness  of  his  own,  it  might  interfere  in 
his  making  good  settlement  with  his  creditors  subsequently,  if  it  would  ap- 
pear that  Mrs.  Maag  had  accumulated  as  much  as  the  rating  nominally  showed; 
that  it  might  interfere  somehow  with  bis  making  a  settlement  of  his  own  in- 
debtedness in  tlie  future.' 

"The  evidence  further  shows  that  Mrs,  Maag  is  Indebted  to  divers  parties 
in  the  sum  of  about  $15,000,  for  goods  sold  and  money  loaned  to  her  in  the 
transaction  of  the  business.  None  of  that  class  of  creditors  have  or  hold  any 
kind  of  claim  against  Jacob  C.  Maag  for  their  claims,  but,  where  notes  are  held, 
or  have  been  given,  her  notes  alone  have  been  executed,  and  tlie  accounts  for 
merchandise  sold  are  all  against  her,  and  her  alone. 

"Upon  the  facts  herein  stated,  and  those  stated  in  my  previous  report,  I 
report  and  find  that  the  allegation  in  the  bill  of  complaint  that  the  esttiblish- 
ment  and  carrying  on  of  tlie  business  in  the  name  of  Mrs.  Maag  was  a  mere 
cover  for  her  husband's  dealings,  and  that  the  agency  was  a  fraudulent  de- 
vice, is  not  supported 'by  the  evidence." 

Lew  Wallace  and  A.  W.  Hatch,  iot  oomplainants. 

D.  V.  Burns  and  McDonald,  Butler  d  Maeon,  for  defendants. 

Woods,  J.  Upon  the  hearing  of  the  exceptions  to  the  original  re- 
port, a  reference  to  the  master  w«a  ordered,  the  opinion  of  the  coart 
being  expressed  in  this  wise : 

"The  gist  of  the  complamt  is  that,  with  fraudulent  intent  towards  his 
creditors,  Maag  was  carrying  on  business  in  the  name  of  his  wife,  using  her 
name  as  a  colorable  device  to  conceal  the  true  ownership  of  the  business. 


Digitized  by 


Google 


BTDE  V.  FBET.  823 

This  is  a  question  of  fact,  upon  which  the  master  has  not  found  explicitly, 
nor  by  satisfactory  implication.  His  conclusion  seems  to  rest  on  the  propo- 
sition, of  the  correctness  of  which,  within  proper  limits,  there  can  be  no  doubt, 
that  a  wife  may  do  a  separate  business,  upon  credit,  and  may  employ  her  hus- 
band to  manage  that  business.  But  there  is  this  essential  qualification :  it  must 
b«tdonein  good  faith;  it  must  really  be  her  business,  and  her  name  must 
not  be  used  for  the  purpose  of  enabling  him  to  employ  his  time  and  energies 
in  the  accumulation  of  property,  to  be  held  beyond  the  reach  of  his  cred- 
itors. If  a  wife  has  a  business  of  her  own,  based  upon  her  own  property  or 
her  own  credit,  she  may  employ  her  husband  to  conduct  that  business;  but, 
if  she  has  nothing  with  wliich  to  do  business, — no  capital,'  except  the  hus- 
band's skill  and  energy,  and  such  credit  as  is  given  because  the  business  is  to 
be  managed  by  him, — the  situation,  to  say  the  least,  invokes  a  close  scrutiny 
into  the  good  faith  of  the  pretense  that  the  business  is  hers.  The  case  is 
therefore  re-referred  to  the  mttster  to  consider,  and  to  report  a  finding  upon  the 
question  of  fact  stated  above:  counsel  to  be  further  heard  if  they  shall  de- 
sire it." 

The  question  presented  upon  the  last  report  is  one  of  mixed  law 
and  fact,  bat  the  evidentiary  facts  reported  are  of  such  character  as 
to  admit,  as  it  seems  to  me,  of  but  one  conclusion, — the  opposite  of 
that  reported.  In  support  of  the  master,  counsel  for  respondents 
have  cited  Burdge  v.  Boliit,  (Ind.)  6  N.  E.  Rep.  140;  Cooper  v. 
Ham,  49  Ind.  393;  Scott  v..Hud»on,  86  Ind.  288;  McLean  v,  Hess, 
(Ind.)  7  N.  E.  Rep.  567;  Hoot  y.  Sorrell,  11  Ala.  386;  Corning  v. 
Fowler,  24  Iowa,  584,  [see  Hamilton  v.  Lightner,  (Iowa,)  5  N.  W. 
Rep.  689;]  White  y.  Hildreth,  32  Vt.  5J65;  Webster  v.  Hildreth,  33 
Vt.  4.57;  Voorhees  v.  Bonesteel,  16  Wall.  16;  Aldridge  v.  Muirhead, 
101  U.  S.  397. 

While  these  cases  afford  illustrations  of  the  proposition  that,  under 
statutes  which  permit  a  married  woman  to  have  a  separate  property,  to 
make  contracts  and  to  do  business  as  a  feme  sole,  she  may  avail  her- 
self of  the  services  and  agency  of  her  husband  in  the  conduct  of  her 
business,  or  in  the  management  of  her  property,  "without  necessarily 
subjecting  it,  or  the  profits  arising  from  his  management,  to  the  claims 
of  his  creditors,"  (Aldridge  y.  Muirhead,  supra,)  they  are  all  consist- 
ent with,  and  some  of  them  explicitly  state  or  suggest,  the  correlative 
proposition  that  an  insolvent  debtor  may  not  use  his  wife's  name  as 
a  mere  device  to  covfer  and  keep  from  his  creditors  the  assets  and 
profits  of  a  mercantile  business  which  is  in  truth  his  own. 

Counsel  for  the  respondents  lay  stress  upon  the  testimony  of  the 
merchants  who  furnished  the  goods  with  which  the  Evansville  store 
was  opened,  to  the  effect  that  they  gave  credit  to  Mrs.  Maag ;  insist- 
ing that  she  became  the  owner  of  the  goods  so  obtained,  and  thereby 
was  enabled  to  enter  upon  a  lawful  business,  in  the  conduct  of 
which  she  had  a  right  to  nse  her  husband's  Bervioe  and  skill.  But 
this  is  a  begging  of  the  question.  If  she  was  acting  in  good  faith, 
the  conclusion  follows  that  the  business  was  hers;  but  if  her  object 
was  to  cover  his  business  under  her  name,  it  was  not  her  basineas, 
but  his,  and  his  creditors  are  entitled  to  their  remedy  accordingly. 
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"  The  question  is  not  to  whom  the  merchants  supposed  theiy  were 
giving  credit,  hut  whose  in  truth  was  the  business.  The  answer  to 
this  question  depends,  not  upon  the  belief  of  merchants  in  respect  to 
whom  they  gave  credit,  but  upon  the  conduct  and  intention  of  the  cor- 
respondents Maag.  If  their  design  was  unlawful  as  against  Maag's 
prior  creditors,  the  belief  or  intention  of  merchants  of  whom  goods 
were  obtained  could  not  affect  the  character  of  the  business,  though 
it  might  afford  reason  for  so  framing  the  decree  as  to  protect  their 
interests.  It  is  clear  enough,  however,  that  whatever  ci«dit  was  ob* 
tained,  in  so  far  as  it  redted  upon  any  personal  trust  or  confidence, 
was  given  to  him. 

The  bill  is  framed  upon  the  theory  that  the  complainants  are  en- 
titled to  reach  only  whatever  surplus  the^e  may  be  after  paying  the 
demands  of  the  creditors  of  this  enterprise;  and  the  master  has  re- 
ported the  surplus  to  be  ten  thousand  to  fifteen  thousand  dollars. 
The  property  consists  of  goods  in  stock,  and  real  estate  worth,  over 
incumbrances,  $2,000.  Considering  the  probable  expenses  of  a  dis- 
position of  the  property  by  a  receiver,  the  court  estimates  the  net 
surplus  at  $7,500;  and  if  this  sum,  or  the  real  estate  and  $5,500, 
shall  be  turned  over  or  secured  to  the  complainants  within  10  days, 
it  will  be  deemed  a  discharge  of  the  complainants'  demands,  as  against 
the  property  sought  to  be  reached  in  this  case,  and  a  receiver  will  not  be 
appointed;  but  in  default  thei'eof  a  receiver  will  be  appointed ;  and  in 
the  mean  time  the  defendants  are  enjoined  from  incumbering,  dis- 
posing of,  or  selling  any  of  the  property,  except  in  the  ordinary 
course  of  sales  at  retail,  at  fair  and  customary  prices,  the  proceeds 
of  sales  to  be  deposited  in  bank,  from  day  to  day,  and  kept  there 
nntil  the  further  order  of  the  court. 


Crawford  and  others,  by  their  Next  Friend,  v.  Moors  and  another.* 
[Oirevit  Oowrt,  W.  D.  MieMgan,  if.  J).    September,  1886.) 

1.  EqUITT — Pl.BADIKG — VARIAKCE. 

The  rule  that  proof  and  pleadings  mngt  correspond  is  to  be  applied  aquita- 
bly,  and  not  rigidly,  especially  when  the  party  claiming  its  benefit  ia  in  full 
possession  of  the  facts,  and  therefore  not  misled  by  a  pleading  which  although 
inaccurate  in  some  details,  yet  contains  sufficient  averments  to  support  tbft 
relief  prayed  for. 

2.  COVBNAKT— COVKNABTS  OF  SKIZIN  AND  QENEHAL  WaBEANTY. 

A  deed  with  covenants  of  seizin  and  general  warranty  of  land,  to  which 
the  grantor  has  no  title,  is  good  in  equity  as  a  contract  for  a  conveyance,  and 
title  afterwards  acquind  by  the  grantor  inures  to  the  benefit  of  uitt  (t«nte« 
or  his  hnirs. 
8.  Fraudolent  Convetance — Case  Stated. 

A.  conveyed  to  Z-  an  undivided  one-sixth  interest  In  mineral  lands  which 
,     he  had  ciscovered,  the  deed  for  which  had  been  made  to  E.,  who  paid  the- 

■Itoported  by  J.  C.  Harper,  'Esq.j  of  the  Cincinnati  bar. 
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<)ur(Aaee  money.  Tbere  was  an  understanding  between  K.  and  A..that  the 
latter  should  have  an  interest  in  the  lands  for  his  serviceg,  but  there  was  no 
formal  or  written  contract, — nothing  upon  which  specific  performance  could 
have  been  decreed.  Subsequently,  at  A.'s  request,  and  in  consideration  of 
said  services,  K.  conveyed  a  one-third  interest  in  the  lands  to  B.,  A.'s  wife. 
■  She  had  full  notice  of  the  deed  to  Z.,  and  the  conveyance  was  made  to  her 
because  of  the  deed  to  Z..  and  to  avoid  trouble  on  account  of  it  Etld,  that 
such  conveyance  was  in  fraud  of  Z.'s  rights,  and  that  B.  must  convey  the 
undivided  one-sixth  interest  to  Z.'b  heirs. 

4.  Witsess—Ikcompbtency— State  and  FbdesaIi  Statotes. 

Defendant,  under  the  state  statutes,  would  be  incompetent  to  testify,  the 
complainants  claiming  under  a  deceased  person;  but  lield,  that  the  federal 
courts  are  controlled  by  section  858,  Rev.  St.  U.  8„  under  which  he  Is  com- 
petent. 
6  Contract— Rescission. 

Under  the  facts  disclosed  by  the  proof,  the  court  held  that  no  contract  of 
rescission  of  the  sale  by  A.  to  Z.  bad  been  proved.  ' 

6.  Pkiscipal  and  Aoknt— Suurender  ok  Note— Ratificatioi?. 

An  unauthorized  surrender  of  a  note  to  its  maker  does  not  relieve  him  from 
liability  to  pay  it;  and  the  payee  cannot  ra^y  the  surrender  because  the  par- 
ties  making  il  had  no  authority  to  make  the  surrender,  and  did  not  in  mak- 
ing it  even  profess  to  act  for  the  payee. 

In  Equity. 

C.  B.  Orarit  and  T.  L.  Ghadboiime,  for  complain  an  tf. 

Ball  d  H'  nscom,  for  defendants. 

Sage,  3.  The  bill  is  filed  to  compel  the  conveyance  to  the  com- 
plainants, the  widow  and  minor  children  of  John  Monroe,  deceased, 
of  the  one  undivided  sixth  part  of  160  acres  of  mineral  lands  situate 
in  Ontonagon  county,  Michigan,  and  located  and  entered  by  the  re- 
spondent Nathaniel  D.  Moore,  upon  whose  application  the  patent 
was  issued  from  the  state  land-office  at  Lansing,  in  January,  1875,  to 
James  H.  McDonald  and  John  McKay,  who  furnished  the  purchase 
money  under  an  arrangement  or  understanding  that  Moore  was  to 
have  an  undivided  interest  in  consideration  of  his  services  in  explor- 
ing the  land,  and  discovering  upon  it  indications  of  iron  ore.  This 
arrangement  was  altogether  oral.  One  witness  testifies  that  it  was 
reduced  to  writing,  and  signed,  but  that  is  denied' by  the  parties  to  it, 
and  his  testimony  does  not  contain  any  definite  statement  of  the  con- 
tents of  the  writing.  The  arrangement  was  so  loose  and  indefinite 
in  its  terms  that,  aside  from  any  objection  resting  upon  the  statute 
of  frauds,  it  would  not  have  warranted  a  decree  for  specific  perform- 
ance. Whether  Moore  was  to  have  one-tbird  or  one-fourth  interest 
in  the  lands  does  not  clearly  appear.  There  seems  to  have  been 
nothing  more  than  a  mutual  understanding  that  McDonald  and  Mc- 
Kay would  do  "what  was  right;"  having  reference  to  a  recognized 
custom  to  give  to  "explorers"  one-fourth,  one-third,  or,  in  some  cases, 
one-half,  interest,  in  the  lauds  located  by  them. 

On  the  eighteenth  day  of  October,  1875,  Moore,  who  was  then  un- 
married, executed  and  delivered  to  John  Monroe  a  deed  in  fee-simple, 
with  covenants  of  seizin,  against  incumbrances,  and  of  general  war- 
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ranty,  for  an  undivided  one-eixth  interest  in  said  lands,  and  the  deed 
was  duly  recorded  December  20,  1875.  .The  consideration  for  this 
deed  was  $250,  of  which  Monroe  paid  J 10  in  cash,  and  for  the  resi- 
due gave  his  promissory  note  to  Moore,  payable  one  year  after  its 
date.  At  the  time  of  the  execution  of  this  deed  Moore  told  Monroe 
that  he  had  not  received  his  deed  from  McDonald  and  McKay,  but 
expected  to  receive  it,  and  that  it  was  probably  made  out  then. 

In  1875  or  1876,  at  what  precise  date  does  not  appear,  a  deed 
from  McDonald  and  McKay  and  their  wives  to  Moore,  for  an  undivided 
one-third  interest  in  the  land,  was  drawn,  signed  by  McKay,  and  left 
by  him  with  a  Mr.  Viele,  under  instructions  not  to  deliver  it  to  Moore 
without  orders  from  him,  (McKay.)  This  deed  was  not  signed  by 
Mrs.  McKay,  and  it  is  not  clear  that  it  was  executed  by  McDonald 
and  wife,  although  the  fair  inference  is  that  it  was ;  but  McDonald 
directed  McKay  not  to  deliver  the  deed  to  Moore  until  he  heard  fur- 
ther from  him.  No  further  directions  were  ever  given.  Moore  was 
indebted  to  McDonald,  whose  intention  it  was  to  keep  back  the  deed 
until  he  was  paid.  He  had  no  knowledge  of  the  drawing  of  the  deed, 
nor  of  its  partial  execution.  It  was  never  delivered  to  him,  and  the 
testimony  is  that  it  has  been  lost,  or,  rather,  that  Viele  (who  is  not  a 
witness)  stated  that  he  had  lost  it.  In  December,  1880,  McDonald 
and  McKay  conveyed  an  undivided  one-third  interest  in  the  land  to 
the  respondent  Helen  Moore,  wife  of  tbo  respondent  Nathaniel  D. 
Moore.  This  conveyance  was  made  at  Moore's  request,  in  discharge 
of  the  original  arrangement  or  understanding;  no  consideration,  ex- 
cepting one  dollar,  passing  at  the  time.  Mrs.  Moore  was  not  present 
at  the  time  of  the  execution  of  this  deed',  but  she  had  been  informed 
by  her  husband  that  it  was  to  be  made  to  her,  and  had  full  notice  of 
his  deed  to  Monroe.  Moore  did  not  have  the  deed  made  to  himself, 
because  of  his  deed  to  Monroe,  who  died  intestate,  in  Colorado,  in 
August,  1878 ;  and  because  he  had  learned  that  that  deed  bad  been  re- 
corded,  and,  as  he  himself  testifies,  he  expected  that  Mrs.  Monroe 
would  make  trouble. 

The  complainants  aver  in  the  bill  that  McDonald  and  McKay  held 
the  legal  title  to  the  laud, — one  undivided  third  thereof  in  trust  for 
Moore  under  an  arrangement  made  by  and  between  them  and  Moore 
at  or  before  the  time  when  they  acquired  their  title ;  and  that,  in  or- 
der to  execute  said  trust,  and  vest  the  title  to  his  third  in  Moore, 
they,  with  their  wives,  at  some  time  between  January,  1875,  and 
March,  1881,  executed  and  delivered  to  him,  at  hia  request,  a  deed  of 
conveyance  therefor;  that  said  deed  was  suppressed  or  destroyed  by 
Moore  and  wife,  who  also  procured  the  deed  to  Mrs.  Moore  for  the 
purpose  of  cutting  out  complainants'  title  to  said  one  undivided  sixth 
of  said  land.  The  prayer  of  the  bill  is  that  Mrs.  Moore  be  compelled 
to  convey  to  them  the  one  undivided  sixth  of  said  lands,  in  the  pro- 
portion to  which  they  are  entitled  as  heirs  of  Monroe,  and  for  such 
other  and  further  relief  as  may  seem  meet  and  proper. 
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By  ametidiuent  the  oomidainsntB  allege  and  ehaige  that  sud  oon- 
veyanoe  by  McDonald  and  MoKay  and  their  wives  to  Mn.  Moore  was 
made  at  the  instigation  of  Moore,  with  intent  and  porpose  to  defraud 
complainants  oat  of  the  estate  conveyed  by  Moore  to  Monroe,  by  lodg* 
ing  the  apparent  legal  title  in  her,  bnt  for  his  benefit  or  use.  They 
charge  that,  in  equity  and  good  conscience,  the  transaction  is  as  LF 
the  conveyance  had  been  made  direct  to  Moore,  and  that  he  and  his 
wife  are  estopped  by  bis  conveyance  to  Monroe  from  asserting  or 
claiming  any  title  to  said  one  undivided  sixth,  the  title  to  which  is  in 
ihem  by  virtue  of  the  premises.  They  farther  allege  that  Moore  was 
nnmarried  when  he  made  his  conveyance  to  Monroe,  and  that  Mrs. 
Moore  took  the  conveyance  to  her,  for  which  she  paid  no  couBidera- 
tion,  with  full  notice  and  knowledge  of  complainants'  rights  under  the 
deed  from  Moore  to  Monroe. 

Counsel  for  respondents  insist  that  the  complainants  have  failed 
to  make  out  the  case  stated  in  the  bill,  which  they  contend  rests  upon 
the  averments  of  a  trust  in  McDonald  and  McKay  in  favor  of  Moore; 
its  execution  by  making  and  delivering  to  him  a  deed,  afterwards 
suppressed  or  destroyed,  whereby,  and  by  reason  of  Moore's  deed  to 
Monroe,  the  legal  title  to  an  undivided  one-sixth  interest  passed  to 
the  complainants ;  and  that,  inasmuch  as  the  proof  negatives  these 
averments,  the  bill  must  be  dismissed  for  want  of  averments  to  sup- 
port the  case  attempted  to  be  made  from  the  proofs  at  the  hearing. 

The  rule  that  the  proof  and  the  pleading  must  correspond,  is  a  fa- 
miliar one,  but  it  is  to  be  applied  equitably,  and  not  rigidly;  especially 
when  it  is  appealed  to  on  behalf  of  a  party  having  all  the  time  of  the 
progress  of  the  cause  the  facts  in  full  possession,  and  therefore  not 
misled  by  a  pleading  which,  although  inaccurate  or  mistaken  as  to 
some  of  the  details,  yet  contains  averments  sufficient  to  support  a 
claim  for  the  relief  prayed  for.  Texaa  v.  Hardenberg,  10  Wall.  68, 
■  cited  by  defendant's  counsel,  is  in  point.  There  it  was  asserted  on 
behalf  of  the  defendant  that,  upon  the  bill,  which  was  for  an  injunc- 
tion to  restrain  the  defendant  from  asking  payment  of  certain  bonds 
of  the  United  States  belonging  to  the  complainant,  but  in  the  posses- 
sion of  the  defendant,  he  could  in  no  event  be  held  to  account  for  the 
proceeds  of  the  bonds;  the  prayer  of  the  bill  being  only  for  relief  by 
injunction  against  receiving  payment  of  the  bonds  or  coupons,  and 
by  decree  for  delivery  of  them,  specifically,  to  the  complainant.  Chief 
Justice  Chasb,  in  his  opinion,  said  it  was  plain  enough  that  the  prin- 
cipal object  of  the  bill  was  to  prevent  the  collection  of  the  bonds  by 
the  defendants,  and  to  compel  the  surrender  of  them  to  the  state  of 
Texas;  but  that  there  were  averments  and  interrogatories  looking  to 
the  proceeds  as  well  as  to  the  bonds  themselves.  Admitting  that  the 
allegations  and  interrogatories  did  not  assert  the  right  of  the  com- 
plainant to  the  proceeds  with  absolute  directness  and  distinctness, 
he  adds:  "The  bill  might  have  been  better  drawn;  but  we  think  it 
would  savor  of  extreme  technicality  to  refuse  to  see  in  the  bill  enough. 
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in  relation  to  the  proceeds  of  the  bonds,  to  warrant  relief  in  this  re- 
spect,  under  the  general  prayer. "  So,  in  this  case,  the  main  objeot 
of  the  bill  is  to  enforce  the  alleged  trust  by  compelling  a  conveyance 
from  the  fraudulent  grantee  of  the  trustees;  but  there  is  enough  in 
the  bill  and  the  amendment  to  warrant  relief,  without  reference  to 
the  trust,  if  the  averments  are  sustained  by  the  evidence. 

It  is  next  urged  on  behalf  of  the  defendants  that  Moore's  deed  to 
Monroe  did  not  vest  in  him  any  equitable  interest  in  the  land  for  the 
following  reasons : 

1.  Because  of  the  failure  to  prove  a  written  agreement  between 
Moore  and  McDonald  and  McKay  for  Moore's  interest,  and  there- 
fore Moore  had  no  equity  which  he  could  convey  to  Monroe.  Section 
6179,  How.  St.  Mich.,  provides  that  no  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  be  "created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  operation 
of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  some  person  thereunto  by  him  lawfully  authorized  by 
writing."     This  proposition  of  law  is  undoubtedly  correct. 

2.  Because  section  5569  of  Howell's  Statutes  provides  that  no  trusts 
shall  result  from  the  payment  of  the  consideration  by  one  person  for 
a  grant  made  to  another.  But  independent  of  the  statute,  and  under 
the  general  doctrine  of  resulting  trusts,  no.  trust  resulted  in  favor  of 
Moore  from  the  fact  of  his  purchasing  the  land,  and  taking  the  title 
in  the  name  of  McDonald  and  McKay.  Aside  from  the  considera- 
tion suggested,  that  he  waived  his  equity,  if  he  had  any,  by  himself 
causing  the  patent  to  be  issued  to  them,  his  services  in  exploring  the 
land  formed  no  part  of  the  consideration  of  the  deed  from  the  state. 
That  was  exclusively  a  money  consideration,  wholly  furnished  by  the 
grantees.  Moore  had  nothing  but  an  oral  agreement  for  an  interest 
in  the  land  in  consideration  for  his  services.  Even  conceding  that' 
bis  compiunication  to  McDonald  and  McKay  of  his  discovery  of  in- 
dications of  ore  was  part  performance,  the  agreement,  as  has  been 
stated,  was  too  indefinite  to  be  enforced. 

3.  That  if  Monroe  acquired  no  equities  in  the  land  by  his  deed,  if 
McDonald  and  McKay  held  the  land  free  from  all  equities  and  in- 
cumbrances, their  grantee,  Mrs.  Moore,  will  so  hold  it,  regardless  of 
notice  or  want  of  consideration ;  that  the  fact  of  her  being  married, 
and  being  the  wife  of  Moore,  does  not  affect  her  title.  Conceding 
that  she  paid  nothing  for  the  land,  that  she  was  fully  advised  of  all 
the  contract  relations  existing  between  her  husband  and  Monroe, 
and  that  she  took  the  title  at  her  husband's  request,  her  position  is 
as  secure,  and  her  title  as  free  and  perfect,  as  though  she  were  a  bona 
fide  purchaser  for  value;  that,  construed  in  the  most  favorable  light 
for  complainants,  Mrs.  Mooore  has  simply  been  substituted  in  the 
place  of  McDonald  and  McKay,  and  can  be  held  to  no  other  or  differ- 
ent trust  than  that  of  her  grantors. 
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This  is  adminibly  pni;  but',  to  get  at  the  real  qnestion,  it  is  nebes' 
sary  to  take  into  consideration  certain  other  facts  developed  by  the 
testimony  in  connection  with  those  above:  (1)  That  Monroe, by  his 
deed,  acquired  a  strong  equity  against  Moore,  who  was  bound  by  his 
covenant  to  acquire  the  title  if  he  could  do  so,  not  for  the  benefit  of 
his  wife,  but  for  Monroe's  benefit.  (2)  That  McDonald  and  McKay 
waived  the  statute  of  frauds,  (which  lays  it  out  of  this  part  of  the 
ease,  so  far  as  everybody  else  is  concerned,)  and  waived  also  all  de< 
fects  in  the  agreement,  (which  put  an  end  to  them ;)  neither  of  which,  as 
they  testify,  they  ever  thought  of  relying  upon  against  Moore's  claim, 
which,  in  the  spirit  of  their  understanding  that  they  were  to  do  "what 
was  right,"  they  fully  recognized,  and,  as  soon  as  he  had  settled  his 
indebtedness  to  McDonald,  were  ready  and  willing  to  convey  to  him 
his  one  undivided  third  interest  in  the  land.  (3)  That  Moore  there- 
upon, for  the  purpose  of  defrauding  Monroe's  heirs,  (leaving  out  for 
the  present  whether  the  sale  to  Monroe  had  been  rescinded,)  sng- 
gested  to  McDonald  and  McKay  that  the  conveyance,  for  the  eonsid- 
oration  moving  from  him,  be  made  to  bis  wife ;  and  that  they,  as  it 
was  a  small  matter  to  them  whether  they  deeded  it  to  her  or  to 
him, — so  McKay  testifies, — and  on  account  of  their  agreement  with 
bim, — so  McDonald  testifies, — at  Moore's  request,  made  for  the  rea- 
son that  his  deed  to  Monroe  had  been  recorded,  that  Monroe  was 
dead,  and  that  he  expected  that  Mrs.  Monroe  would  make  trouble, — 
so  Moore  testifies, — made  the  conveyance  to  Mrs.  Moore,  to  whom 
Moore— as  he  testifies — had  confided  a  detailed  statement  of  the  en- 
tire scheme. 

Now,  add  two  or  three  well-reoognized  propositions  of  equity,  and 
we  shall  come  to  an  easy  solution  of  the  matter:  (1)  A  deed  of  con- 
veyance, with  covenants  of  seizin  and  of  general  warranty  of  lands 
to  which  the  grantor  has  no  title,  is  good  in  equity  as  a  contract  for 
a  conveyance,  and  title  afterwards  acquired  by  the  grantor  inures  to 
the  benefit  of  the  grantee,  or  his  heirs.  (2)  Equity  looks  through 
forms  to  substance,  and  will  regard  this  transaction  as  if  McDonald 
and  McKay  had  conveyed  Moore's  interest  directly  to  him,  and  be 
then  had  conveyed  it  without  consideration  to  bis  wife ;  she  having 
notice  of  the  equities  in  favor  of  Monroe's  heirs.  (3)  "The  court  of 
equity  has,  from  a  very  early  period,  decided  that  even  an  act  of  par- 
liament shall  not  be  used  as  an  instrument  of  fraud ;  and  if,  in  the 
machinery  of  perpetrating  it,  an  act  of  parliament  intervenes,  the 
court  of  equity,  it  is  true,  does  not  set  aside  the  act  of  parliament, 
but  it  fastens  on  the  individual  who  gets  a  title  under  that  act,  and 
imposes  upon  him  a  personal  obligation,  because  he  applies  the  act 
as  an  instrument  for  accomplishing  a  fraud.  In  this  way  the  court 
of  equity  has  dealt  with  the  statute  of  frauds,  and  in  this  manner  it 
deals  with  the  statute  of  wills."  Lord  Wbstbory  in  McCormick  v. 
Orogan,  L.  B.  4  H.  L.  Gas.  97.  Trusts  created  by  operation  of  law 
are  expressly  excepted  from  the  Michigan  statute  of  frauds,  and  the 
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well-understood  rnle  that  the  statate  of  frauds  is  not  to  be  used  as  a 
oover  for  fraud  has  full  play. 

It  results  that  whether,  by  operation  of  law,  Mrs.  Moore  holds  one- 
half  of  the  one-third  interest  oonveyed  to  her,  in  trust  for  the  heirs  of 
Monroe,  or  whether,  by  reason  of  the  fraud  perpetrated  by  her  hus- 
band and  herself  against  the  heirs  of  Monroe,  equity  imposes  upon  her 
a  personal  obligation,  is  immaterial.  She  is  in  the  one  predicament 
or  the  other.  In  either  case  there  must  be  a  decree  compelling  her 
to  convey  to  them,  unless  Moore  was  released  from  any  equitable 
obligation  to  Monroe,  by  transactions  relating  to  the  coasideration 
for  his  deed  to  Monroe,  and  subsequent  to  the  execution  and  delivery 
of  that  deed. 

This  brings  us  to  the  branch  of  the  defense  next  to  be  considered, 
which  is  that  the  sale  by  Moore  to  Monroe  was  rescinded.  This  de- 
fense, as  set  up  in  the  answer,  is  that  Monroe  paid,  upon  obtaining 
his  deed  from  Moore,  only  $10  in  money,  giving  his  note  for  $240, 
the  remainder  of  the  price  agreed  upon;  that  Moore  afterwards  made 
an  unsuccessful  e£Fort  to  obtjiin  from  McDonald  and  McKay  a  con- 
veyance of  his  interest  in  the  land;  that  at  the  time  Monroe  took  his 
deed  he  gave  Moore  $150  to  enter  land  for  him  at  the  United  States 
land  office,  if  he  should  know  of  any  that  was  desirable ;  that  about 
six  months  thereafter  Monroe,  knowing  that  Moore  had  not  obtained 
title,  told  Moore  that  he  did  not  want  an  interest  in  the  land,  but 
wanted  his  note  back,  and  the  money  be  bad  paid  on  the  land,  and 
also  that  which  he  bad  furnished  to  enter  land,  which  was  still  un- 
expended; that  thereupon  Moore  gave  his  note  for  $160,  and  it  was 
agreed  that  Monroe  should  quitclaim  to  him  said  land,  and  that  he 
should  cause  Monroe's  note  for  $240,  which  was  then  in  possession  of 
John  McKayj  a  friend  of  them  both,  to  be  surrendered  to  him;  that 
Monroe  soon  after  went  to  Colorado,  where  he  died,  not  having  ex- 
ecuted such  quitclaim;  that  early  in  the  summer  of  1876,  and  before 
the  death  of  Monroe,  the  complainant,  Christina  Crawford,  then 
Mrs.  Monroe,  by  the  direction  of  her  husband,  applied  to  said  McKay 
for  said  note,  claiming  that  Moore  had  no  title  to  the  land,  and  that 
there  was  no  consideration  for  said  note;  that  McKay,  as  he  had 
been  previously  requested  by  Moore,  thereupon  delivered  the  note  to 
her  for  Monroe,  and  the  same  was  canceled,  and  has  never  been 
paid;  that  about  a  month  thereafter  Moore  paid  Monroe  the  $10  he 
paid  upon  said  land,  and  soon  afterwards  paid  the  remainder  of  said 
note  for  $160. 

No  title  having  passed  to  Monroe  by  Moore's  deed  to  him,  his  rights 
nnder  it  could  have  been  abandoned,  or  the  contract,  which  the  deed 
in  equity  imported,  could  have  been  rescinded  by  parol.  The  statute 
of  frauds  does  not  apply  to  such  a  case.  King  t.  Mor/ord,  1  N.  J. 
Eq.  274;  Maxfield  v.  Terry,  4  Del.  Ch.  C18, 

An  objection  was  made  to  the  testimony  of  Moore,  who  alone  tes- 
tifies to  the  making  of  the  contract  of  rescission,  and  who  would  be 
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incompetent,  in  the  state  oonrts,  after  Monroe's  death,  to  testify  in 
relation  to  transactionB  with  him.  Bat  section  S58,  Bev.  St.  U.  S., 
controls,  and  under  that  he  is  clearly  competent.  His  testimony  is 
in  conflict  with  his  answer  in  many  respects,  and,  among  them,  the 
following:  The  |150  was  not  given  him  to  enter  land  for  Monroe, 
if  he  should  know  of  any  that  was  desirable,  bnt  for  the  entry  of  a 
specified  tract  which  be  told  Monroe  he  had  explored,  and  found  it  to 
contain  cobalt  and  nickel,  and  a  trace  of  tin,  and  which  he  assured 
him  would  be  valuable.  His  excuse  for  not  entering  it  is  that  when 
he  went  to  the  laij^-ofiice  he  found  that  it  had  already  been  entered, 
bnt  he  did  not  advise  Monroe  of  that  fact,  and  he  kept  the  money, 
which  was  an  act  of  dishonesty,  and  a  fraud  upon  Monroe.  He  fixes 
the  time  of  making  the  contract  of  rescission,  not,  as  in  his  answer, 
at  about  six  months  after  making  bis  deed  to  Monroe,  which  was  ex- 
ecuted October  19,  1875,  but  in  August  or  September,  1876,  which 
was  also  after  the  time  when,  according  to  his  answer,  he  had  re- 
quested McKay  to  surrender  the  $340  note.  He  testifies  that  Mon- 
roe's agreement  was  not  to  quitclaim  to  him  the  land,  as  is  the  aver- 
ment of  the  answer,  but  to  send  the  deed  back;  that  he  had  not  had 
it  recorded.  He  admits  that  he  did  not  request  or  authorize  McKay 
to  surrender  the  $240  note,  and  that  it  is  not  true  that  within  a  month 
he  paid  Monroe  the  remaining  $10  of  the  purchase  money;  and  that 
the  note  for  $160  was  not  finally  paid  until  in  June  of  1882  or  1883, 
six  or  seven  years  after  it  was  given,  instead  of  "soon  afterwards," 
as  is  averred  in  the  answer. 

Certain  other  facts  disclosed  by  the  record  are  pertinent  in  this 
connection :  (1)  In  the  latter  part  of  1875,  or  early  in  1876,  McKay 
wrote  Monroe,  in  answer  to  an  inquiry  by  letter,  that  Moore  had  no 
claim  on  the  property,  and  no  deed  for  it ;  that  it  was  owned  by  Mc- 
Donald and  himself.  (2)  When  Monroe  went  to  see  Moore  at  the 
time  Moore  fixes  for  the  contract  of  rescission,  he  saw  McDonald, 
who  told  him  that  Moore  had  no  interest  in  the  land,  and  would  not 
have  until  he  paid  him.  Monroe's  answer  was  that  he  cared  nothing 
about  the  land,  bnt  he  wanted  to  get  his  money  from  Moore,  and  his 
visit  to  Moore,  in  whom  he  bad  evidently,  and  very  naturally,  lost  all 
confidence,  was  to  get  his  money.  (3)  Moore  had  at  that  time  sent 
William  McKay,  with  the  $240  note,  to  Houghton,  to  negotiate  it, 
that  he  might  raise  money.  McKay  failed  to  accomplish  his  mis- 
sion,  and  left  the  note  at  Hancock  with  his  brother,  John  McKay, 
and  wife ;  and  Moore  not  only  gave  no  instructions  for  the  surrender 
of  the  note  to  Monroe,  but  did  not  know  of  its  surrender  until  a  year 
afterwards,  when  he  learned  it  casually  from  McKay.  (3)  Although 
Moore  lived  within  three  or  four  miles  of  Monroe  until  some  time  in 
1878,  he  never  called  on  him  to  return  the  deed,  or  for  a  quitclaim. 
The  reason  he  gives  for  this  is  that  he  thought  he  had  got  himself 
into  trouble,  and  made  himself  liable,  by  executing  the  deed  to  Mon- 
roe, and  he  "didn't  want  to  stir  it  up  more  than  was  necessary."     Ad- 
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mitting  that  he  supposed  if  fas  got  the  deed  back  be-  -*tr<)ald  thereby 
be  relieved  from  liability,  he  flies  to  the  exouse  "that  the  del)t  was 
not  paid,  and  he  didn't  want  to  urge  him  until  the  money  was  paid 
in  full." 

The  $160  note  matured  and  was  unpaid.  Monroe  left  it  with  a 
magistrate  for  collection,  to  whom  Moore  paid  small  sums,  from 
time  to  time,  amounting  in  all  to  about  $60,  prior  to  Monroe's  death, 
in  1878,  and  then  paid  nothing  more  until  the  summer  of  1882  or 
1883,  when  the  land  had  been  sufficiently  developed  to  make  its  very 
great  value  apparent.  His  testimony  discloses  that  he  and  his  wife, 
in  June,  18S8,  conveyed  one-half  of  the  interest  deeded  to  her,  for 
the  consideration  of  $20,000,  and  that  he  collected  the  money,  and 
invested  a  large  portion  of  it  in  his  own  name. 

In  the  summer  of  that  year,  or  of  the  year  preceding,  be  met  Mrs. 
Monroe,  went  with  her  to  Ishpeming,  to  the  magistrate  who  held  the 
$160  note  for  collection,  paid  her  expenses,  and  took  up  the  note,  by 
payment,  with  interest  at  10  per  cent,  from  its  date ;  although,  ac- 
cording to  bis  own  testimony,  the  note  was  without  interest.  He  ad> 
mits  that  at  the  time  he  made  this  settlement,  which,  by  his  own  tes- 
timony, completed  the  performance  of  the  agreement  of  rescission  on 
his  part,  he  said  not  a  word  to  her  about  the  outstanding  deed  to 
Monroe;  which,  according  to  his  testimony,  Monroe  was  to  surren- 
der, and,  according  to  his  answer,  Monroe  was  to  cancel  by  a  quit- 
claim. Mrs.  Monroe  was  then  living  in  Canada.  The  title  to  the 
land  bad  been  by  Moore's  manipulations  conveyed  to  his  wife.  He 
may  have  tbought  the  situation  reasonably  safe,  and  yet  that  it  was 
politic  to  pay  the  balance  due  on  the  $160  note,  with  something  extra 
in  the  way  of  interest,  so  that  Mrs.  Monroe  would  return  to  Canada, 
and  leave  him  and  Mrs.  Moore  undisturbed. 

The  entire  series  of  these  transactions  has  an  ugly  look,  suggest- 
ing that  Moore  bad  no  disposition,  in  Monroe's  life-time,  to  give  up 
the  note,  nor  pay  him  what  he  owed  him,  and  that  the  story  of  the 
agreement  of  rescission  was  an  after-thought,  coined  when  Monroe 
was  in  his  grave,  and  could  not  deny  it. 

His  testimony  is  rejected,  and  the  flnding  is  that  no  agreement  of 
rescission  was  made. 

In  the  summer  of  1876,  Mrs.  Monroe  obtained  the  $240  note  from 
Mr.  and  Mrs.  John  McKay,  to  whom  she  stated  that  her  husband  sent 
her  for  it.  They  received  it  from  William  McEay,  to  whom  Moore 
bad  intrusted  it  for  negotiation.  Mr.  John  McKay  at  first  declined 
to  give  it  to  her  for  the  expressed  reason  that  it  belonged  to  Moore, 
and  was  not  paid;  but  finally,  yielding  to  her  tears  and  protestations 
that  the  note  was  without  consideration,  and  that  the  deed  from 
Moore  to  Monroe  was  worthless,  he  handed  it  to  his  wife,  who  was 
Mrs.  Monroe's  sister,  and  she  gave  it  to  Mrs.  Monroe,  who  declared 
that  now  she  had  the  note  she  was  square  with  Moore,  and  he  could 
keep  the  land.     Mrs.  Monroe's  version  is  altogether  different ;  but  hex 
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testimony  is  bo  manifestly  unreliable  as  to  be  entitled  to  bnt  Httle 
credence.  She  lEook  the  note  home,  and  gave  it  to  her  husband,  and 
he  retained  it.  After  his  deatb  it  passed  into  her  possession,  and  it 
is  attached  to  her  deposition. 

Monroe's  receipt  and  retention  of  this  note  is  not  a  bar  to  relief 
to  complainants.  It  did  not  relieve  him  from  liability  to  pay  it,  nor 
did  it  affect  Moore's  right  to  collect  it,  if  he  had  any,  because  Mr. 
and  Mrs.  McKay  had  no  authority,  as  be  himself  testifies,  to  surren- 
der it.  He  could  not,  by  ratification,  make  the  surrender  his  surrender; 
because  they  not  only  had  no  authority  from  him,  but  they  did  not 
even  profess  to  act  for  him.  Saunderson  v.  Griffiths,  5  Barn.  &  G. 
909-915;  Chit.  Cont.  (11th  Amer.  Ed.)  24;  Whart.  Ag.  662,  and  cases 
there  cited. 

Finally,  the  defense  of  laches  is  not  sustained.  Monroe  had  no 
equity  which -he  could  enforce,  so  long  as  the  title  to  the  land  re- 
mained in  McDonald  and  McKay;  and  they  did  not  convey  to  Mrs. 
M&ore  until  in  December,  1880,  more  than  two  years  after  his  death. 

As  to  the  change  in  the  value  of  the  land  resulting  from  its  de- 
velopment, it  is  only  necessary  to  refer  to  the  fact  that  all  the  outlay 
and  expense  were  incurred  by  the  Cambria  Iron  Company,  the  lessee. 
It  cost  the  owners  of  the  land  nothing.  There  was  no  unreasonable 
delay,  after  the  making  of  the  deed  to  Mrs.  Moore,  in  bringing  this 
suit. 

The  decree  will  be  for  a  conveyance  to  complainants  as  prayed  for, 
and  for  rents  and  profits  from  the  date  of  filing  the  bill  in  the  state 
court  from  which  this  cause  was  removed,  against  which  the  amount 
due  on  the  $240  note  will  be  allowed  as  a  credit. 

The  circuit  judge  concurs  in  the  reasoning  and  conclusions  of  this 
opinion. 


Ibwik  and  others  v.  Obeoom  Bt.  &  Nat.  jCo.  and  others. 

(Oireiut  Court,  3.  J).  Jiew  York.    October  15,  1886.J 

Coni'o  ration— Action— Pabties. 

On  petition  for  rehearing  by  Mr.  H.  Villard.     See  27  Fed.  Rep. 
625. 

Butler,  Stillman  d  Hubbard,  for  plaintiff. 
Holmes  d  Adams,  for  defendant, 

Wallace,  J.  I  have  carefully  examined  the  brief  and  authorities 
submitted  by  the  counsel  for  Mr.  Villard  on  the  petition  for  a  rehear- 
ing, but  am  unable  to  see  how  he,  as  a  promoter  and  abettor  of  the 
acts  which  have  worked  an  equitable  wrong  to  the  complainants,  can 
escape  responsibility  to  the  same  extent  with  the  corporation  he  rep- 
v.28F.no.l6— 63 
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resented.    The  petition  for  a  refaearing  has  been  considered  on  the 
merits ;  that  is,  as  though  the  cause  were  here  upon  a  rehearing. 
An  order  is  directed  denying  the  prayer  of  the  petition. 


SxHONDS  V.  Gbeene  and  others. 

{GvrevU  Court,  8.  D.  Nea  York.    October  15, 1886.) 

1.  Trade-Mark— lHFRiNQEMmiT—PiiEi.naNABT  Injunction— "Eubibca"— Fob- 

if£B  Decrees. 

A  preliminary  injunction  should  be  granted  to  protect  the  use  of  the  word 
"Eureka, "  used  by  plaintiff  to  desiKpate  a  kind  of  steam-packing  made  br 
him,  upon  a  showing  that  the  plaintiff  bad  used  the  name  since  1875,  although 
another  firm  used  it  to  a  limited  extent  for  another  kind  of  packing  from  1873 
to  1874;  especially  when  plaintiff  has  had  two  decrees  establishing  his  right  to 
the  name  as  a  trade-mark  In  the  locality  where  the  former  use  thereof  occurred. 

2.  Courts— Dnitbd  States  Circuit  Court — Jurisdiction— AMOuira  m  Dispute 

— Infrinqement  of  Trade-Mark — Profits. 

In  a  suit  to  restrain  the  infringement  of  a  trade-mark,  the  amount  in  dis- 
pute, as  determining  the  Jurisdiction,  does  not  depend  on  the  profits  sought 
to  be  recovered. 

In  Equity.  Motion  for  a  preliminary  injunction  to  restrain  the  ase 
of  the  word  "Eureka." 

Sanford  H.  Steele,  for  plaintiff. 
W.  H.  L.  Lee,  for  defendants. 

Wheeleb,  J.  This  is  a  motion  for  a  preliminary  injunction  to  re- 
strain the  use  of  the  word  "Eureka,"  in  trade,  in  connection  with  steam 
and  hydraulic  packing.  There  is  no  question  but  that  the  orator  com- 
menced using  that  name  for  packing  made  by  him  in  1875,  and  has 
continued  that  use  since  that  time,  nor  but  that  the  defendants  use 
that  name  in  connection  with  that  kind  of  packing,  not  of  the  orator's 
make  in  trade ;  nor  but  that  a  firm  known  as  Sellers  Bros,  gave  that 
name  to  a  kind  of  steam-packing  patented  by  William  Beschke  in 
1872,  at  Philadelphia,  and  used  it  in  connection  with  that  packing 
until  early  in  1874;  nor  but  that  the  profits  on  the  sales  of  defend- 
ants are  much  less  than  $500. 

The  defendants  insist  that  the  motion  should  be  denied  for  want 
of  jurisdiction  of  the  cause  in  this  court;  because  of  the  use  of  the 
name  by  Sellers  Bros. ;  and  because  the  name  indicates  a  class  of 
those  goods,  instead  of  representing  them  to  be  the  orator's. 

As  jurisdiction  is  not  given  to  this  court  in  this  class  of  cases, 
except  where  the  matter  in  dispute  exceeds  the  sum  or  value  of  $500, 
there  would  be  difficulty  in  maintaining  the  jurisdiction  if  the  profits 
to  be  recovered  were  the  measure  of  the  orator's  rights  involved ;  but 
that  is  not  so  understood.  An  injunction  may  be  of  much  greater 
value  to  the  orator  than  any  amount  he  may  show  himself  entitled  to. 
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and  it  cannot  be  said  now  that  such  valne  may  not  exceed  the  limit 
required. 

The  use  of  that  name  by.  Sellers  Bros,  was  so  long  ago,  and'  so 
limited,  that  it  cannot  fairly  be  considered  to  now  have  any  effect 
apon  the  indication  by  it  of  the  source  of  goods  to  which  it  has  for 
so  many  years  since  been  applied.  When  the  orator  first  began  to 
use  it,  it  might  have  indicated  that  the  goods  were  Sellers  Bros.,  and 
might  not,  bat  now  it  would  not  indicate  to  any  one  in  the  trade 
that  the  goods  were  Sellers  Bros.,  nor  would  the  fact  of  their  former 
use  of  it  now  confuse  its  signification.  It  is  not  applied  to  the  kind 
which  Beschke  patented, — ^to  indicate  that  kind  of  goods, — and  does 
not  appear  to  be  a  name  which  any  class  of  goods  has  acquired,  and 
does  not  appear  to  be  the  trade  name  of  the  plaintiff's  goods.  Still, 
if  the  plaintiff  adopted  the  name  on  account  of  value  which  it  had 
acquired  from  its  use  by  Sellers  Bros.,  he  would -not  appear  to  have 
any  just  right  to  it  now  which  a  court  of  equity  ought  to  protect. 
But  Sellers  Bros,  terminated  their  contract  with  the  patentee  appar< 
ently  on  account  of  its  unprofitableness.  The  plaintiff  did  not  take 
ap  that  manufacture,  but  commenced  making  a  different  kind,  and 
there  is  not  enough  in  the  case  to  show  that  he  appropriated  the 
name  wrongfully  when  he  took  it. 

The  plaintiff  has  had  two  decrees  in  the  courts  of  Pennsylvania 
establishing  his  right  to  this  name  as  a  trade-mark,  as  against 
others,  for  his  packing;  and  these  cases  were  instituted  at  Phila* 
delphia,  where  the  use  of  the  name  by  Sellers  Bros,  was  principally 
had,  and  where  that  defense  could  have  been  made  if  available. 

On  the  whole  case  as  it  now  stands,  the  orator  appears  to  be  en- 
titled to  the  injunction  asked.    Motion  granted. 


EiNO  V.  CiTT  OF  ClEVBLAMD. 
(Oirsuit  Court,  JV.  D.  Ohio,  E.  D.    October  Term,  1885.) 

Municipal  Cobporatigns— Liability  i-or  Obstruction  in  Street — Failure  to 
Warn  of  Danoerous  Obstructions  by  Lights. 

Where  a  person,  while  driving  along  a  street  at  night,  was  injured  by  being 
thrown  from  a  carriage  which  came  in  contact  with  rubbish  obstructing  the 
street,  of  which  he  was  not  properly  warned  by  lights,  the  city  was  held  lia- 
ble for  damages.^ 

*As  to  the  liability  of  municipal  corporations  for  injuries  caused  by  ohstractions  on 
the  highways,  see  Town  of  Rushville  v.  Adams,  (lud.l  8  N.  JS.  Bep.  292,  and  note; 
Gallagher  v.  City  of  St.  Paul,  28  Fed.  Rep.  305;  Grant  v.  City  of  Stillwater,  (Minn.)  28 
N.  W.  Rep.  660. 

As  to  the  presumption  of  notice  to  the  mwiicipal  authorities,  see  City  of  Plattsmouth 
T.  Mitchell.  (Neb.)  &  N.  W.  Rep.  593. 
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At  Lav. 

E.  K.  Wilcox  and  R,  Bacon,  for  plaintiff. 

W'  E.  Sherwood  and  W.  Robinson,  for  defendant. 

Welebr,  J.,  {charging  jvary.)  The  plaintiff  in  his  petition  lets  out, 
as  his  cause  of  action  against  the  defendant,  that  on  the  twiifth  day 
of  November,  1879,  it  wrongfully  placed  divers  large  quantities  of 
dirt,  sand,  rubbish,  stones,  boxes,  and  other  materials  for  building 
purposes,  in  and  across  Bank  street,  in  said  eity,  at  or  near  a  certain 
building  on  east  side  of  said  street,  and  negligently  and  wrongfully 
Buffered  and  permitted  said  dirt,  sand,  rubbish,  stones,  boxes,  and 
other  materials  to  extend  across  and  occupy  more  uf  said  street  than 
was  reasonable  and  necessary,  to-wit,  more  than  one-half  of  the  width 
of  said  street,  and  to  remain  and  continue  therein,  on  the  said  twelfth 
day  of  November,  1879,  and  during  the  night-time  of  that  day;  that  it 
negligently  and  wrongfully  suffered  and  permitted  said  dirt,  sand,  rnb> 
bisb,  stones,  boxes,  and  other  materials  to  so  remain  and  continue  in 
and  across  said  street  during  the  night-time  of  said  twelfth  day  of 
November,  1879,  and  after  dark,  unprotected  and  unguarded  with  a 
sufficient  number  of  lights,  or  in  such  a  manner  as  to  be  distinctly  seen 
by  those  who  might  be  passing,  and  the  same  was  permitted  to  re- 
main without  any  signal  or  light  to  guard  the  same,  or  to  denote  the 
same  was  there;  that  in  consequence  of  the  carelessness,  negligence, 
and  improper  conduct  on  the  part  of  the  defendant,  the  plaintiff, 
while  lawfully  passing  along  said  street,  in  the  night-time  of  said 
day,  in  a  certain  carriage  drawn  by  horses,  was  then  and  there,  by 
reason  of  said  dirt,  sand,  rubbish,  stones,  boxes,  and  other  materials 
so  allowed  to  be  and  remain  in  said  street  as  aforesaid,  overturned 
with  -great  force,  and  violently  thrown  upon  said  street,  and  one  of 
the  plaintiff's  legs  was  thereby  broken,  and  otherwise  bruised  and 
injured,  without  any  fault  or  negligence  on  his  part, — by  reason  of 
which  be  has  sustained  damages,  and  asks  judgment  for  the  dam- 
ages he  has  sustained  thereby. 

These  allegations  are  denied  by  the.  defendant ;  and  it  also  says 
that  the  plaintiff  was  injured  by  his  own  negligence,  and  not  by  rea- 
son of  the  want  of  care  of  the  defendant. 

This  issue  you  are  to  determine  from  the  evidence  in  the  ease,  un- 
der the  direction  of  the  court  as  to  the  questions  of  law  involved 
therein. 

The  suit  is  founded  upon  a  charge  of  negligence  on  the  part  of  the 
defendant.  To  maintain  his  action,  the  plaintiff  must  establish,  sub- 
stantially, the  negligence  charged  against  the  city  in  the  petition; 
and  it  must  also  be  shown  in  the  whole  evidence  that  the  plaintiff 
did  not,  by  his  own  negligence  and  carelessness,  contribute  to  the  in- 
jury ;  and  if  it  appear  that  the  defendant  was  guilty  of  the  negligence 
charged  against  it,  yet  if  the  plaintiff  was  himself  guilty  of  such  neg- 
ligence as  that  the  injury  would  not  have  occurred  without  that  caire- 
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lessness  and  negligence  on  bis  part,  then  the  plaintiff  is  net-entitle^ 
to  recover. 

.  It  will  be  important  for  you,  before  proceeding  to  investigate  and 
determine  the  questions  of  fact  growing  out  of  this  issue,  to  know> 
what,  in  law,  is  understood  to  be  "negligence"  for  which  an  action 
may  be  maintained  against  a  party  guilty  of  such  negligence.  "Neg- 
ligence" is  a  failure  to  do  what  a  reasonably  prudent  person  would, 
ordinarily  do  under  the  circumstances  of  the  situation,  or  in  doing 
what  such  a  person,  nuder  existing  circumstances,  would  not  do. 
"Carelessness"  and  "negligence"  are  relative  terms.  What  might  be 
"negligenpe"  under  some  circumstances,  or  at  some  time  or  place, 
may  not  be  so  under  other  circumstances,  or  at  another  time  and 
place.  Seasonable  and  proper  care  must  have  reference  to  surround- 
.ing  circumstances.  They  may  often  demand  a  higher  or  lower  de- 
gree of  care  and  diligence  of  a  party  called  upon  to  act.  Negligence 
is  a  question  of  law  and  of  fact.  The  duty  of  a  party  is  a  question 
of  law,  and  what  was  done  by  a  party  is  a  question  of  fact.  The-' 
court  settles  the  former,  and  it  is  your  province  to  settle  the  latter. 

It  is,  then,  important  to  understand  the  rights  and  duties  of  the 
plaintiff  as  well  as  the  defendant. 

The  plaintiff  had  the  right  to  the  use  of  the  street,  in  going  from 
the  hotel  to  the  depot,  unobstructed  and  free  from  danger,  but  sub- 
ject to  such  incidental,  temporary,  or  partial  obstructions  as  are  nec- 
essarily occasioned  in  the  building  or  repair  of  houses  fronting  upon 
the  street  over  which  he  passed.  But  in  using  the  street  he  must 
exercise  reasonable  and  ordinary  care  to  avoid  obstructions,  if  any 
be  found  therein.  In  the  night-time  he  had  the  right  to  suppose,  in 
the  absence  of  signals  of  danger,  that  the  street  was  not  dangerously 
obstructed,  or  dangerous  to  pass  over.  But  in  passing  over  it  he 
must  exercise  ordinary  care  and  prudence  to  avoid  any  dangerous  ob- 
structions, both  in  the  observation  of  obstructions,  their  locality  and 
character,  and  the  speed  used  in  passing  along  the  streets.  If  any 
obstructions  attracted  his  attention,  he  should  be  more  careful  to 
avoid  any  others  that  might  be  in  the  street,  and  near  the  same ;  or, 
if  he  knew  there  were  building  materials  located  in  the  street  in  front 
of  the  new  building,  in  driving  along  he  must  exercise  reasonable  care 
to  avoid  running  upon  any  such  obstructions. 

The  city  had  a  right  to  allow  Eosenfeld  to  use  a  reasonable  part 
of  the  street  for  the  purpose  of  depositing  therein  building  materials 
with  which  to  erect  his  building,  and  the  same  could  rightfully  be 
used  by  Mr.  Kostering,  the  builder  or  contractor,  for  that  purpose. 
It  had  the  right  to  prescribe  terms  and  conditions  that  would  be  rea> 
Bonably  proper  to  secure  the  safety  of  persons  passing  along  the  streetj 
and,  among  others,  to  require  such  owners  or  contractors,  in  the  night- 
time, to  place  signal  lights  at  or  near  obstructions,  sufficient  to  warn 
those  passing  of  danger  in  so  passing.  Without  any  permit  to  do 
80,  owners  of  lots  abutting  directly  on  streets  in  a  city  like  Cleveland 


Digitized  by 


Google 


838  FEDERAL  REPORTER. 

have  a  right  to  the  nse  of  a  reasonable  or  neoessary  part  of  the  street 
on  which  to  deposit  building  materials  in  the  erection  of  their  bnild> 
ings,  and  the  city  could  not  prevent  them  from  such  reasonable  nse; 
but  they  must  comply  with  reasonable  requirements  made  by  th^city 
to  provide  for  the  safety  of  persons  using  the  streets. 

Having  allowed  Mr.  Bosenfeld  and  the  contractor,  by  permits 
granted  in  the^isual  way,  to  nse  one-half  of  the  street  on  which  to  de- 
posit necessary  building  materials,  with  the  provision  therein  as  to 
proper  signals,  as  stated,  and  such  building  materials  being  in  the 
street  at  the  time  the  plaintiff  alleges  he  received  the  injury  of  which 
he  complains,  the  question  arises,  what  was  the  duty  of  the  city  in  see- 
ing that  proper  guards  and  proper  lights  were  placed  at  or  near  the 
materials  so  deposited  ? 

The  principal  negligence  complained  of  by  the  plaintiff  is  that,  be-  • 
ing  in  the  night-time,  no  lights  were  placed  at  or  near  the  materials 
sufficient  to  warn  him  of  danger  as  he  passed  along  the  street.  Hav- 
ing provided  in  the  permits  to  Rosenfeld,  and  Eostering,  the  contractor, 
that  in  the  night-time  sufficient  lights  should  be  placed  by  them  at  or 
Dear  materials  placed  and  remaining  in  the  street  to  warn  persons 
passing  along  of  dangerous  obstructions,  the  city  had  a  right  to  suppose 
such  lights  were  so  placed  in  the  night-time.  While  it  was  the  gen- 
eral duty  of  the  city  to  keep  its  streets  in  safe  condition  for  the  use  of 
persons  passing  over  the  same,  and  liable  for  injuries  caused  by  its 
neglect  or  omission  to  keep  them  in  repair  and  reasonably  safe,  yet 
in  such  a  case,  the  basis  of  the  action  being  negligence,  it  is  not  liable 
for  an  injury  resulting  from  such  negligence  unless  it  had  notice  or 
knowledge  of  the  defect  that  caused  the  injury  before  it  was  sustained; 
or,  in  the  absence  of  express  or  direct  notice,  such  notice  or  knowl- 
edge may  be  inferred  from  facts  and  circumstances  showing  that  such 
want  of  proper  lights  to  denote  dangerous  obstructions  existed  for  a 
sufficient  period  of  time,  and  in  such  a  public  and  notorious  manner, 
as  that  the  officers  representing  the  city,  or  those  employed  by  the 
city  for  the  purpose  of  removing  obstructions  in  the  city,  in  the  exer- 
cise of  ordinary  care  and  diligence,  ought  to  have  known  of  such  want 
of  proper  guards  in  the  night-time. 

The  city  is  not  an  insurer  of  the  absolute  safety  of  persons  pass- 
ing along  its  streets  in  the  night-time.  It  is  only  required  to  exercise 
ordinary  care  for  such  safety;  and,  in  judging  of  what  would  be  or- 
dinary care,  you  are  to  take  into  account  the  great  number  of  streets, 
and  their  mileage,  contained  in  the  city.  If  the  city,  or  the  officers  or 
employers  representing  it,  had  such  notice  or  knowledge,  direct  or 
implied,  as  I  have  stated,  then  it  was  its  duty  to  see  that  proper 
lights  in  the  night-time  were  placed  at  or  near  the  obstructions,  such 
as  would  be  sufficient  to  warn  persons  of  reasonable  and  ordinary 
prudence  of  the  presence  of  such  obstructions;  and,  failing  to  do  bO| 
it  would  be  liable  for  injuries  resulting  from  such  failure. 

It  will  be  important,  then,  for  you  to  ascertain  the  character  of 
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what  other  lights  in  the  street  were  near  them,  the  time  the  plaintiff 
receiTed  the  injury  of  which  he  complains. 

Wa6  there  a  reasonable  or  proper  light  or  lights  placed  at  or  near 
the  obstraotions  ?  The  plaintiff  says  there  was  no  light  there,  and 
the  defendant  claims  a  suitable  and  proper  light  was  placed  and  was 
there  at  the  time  of  the  injary.  The  plaintiff  must  establish  his  al- 
legation by  a  fair  preponderance  of  proof.  This  being  a  question  of 
fact,  yon  must  determine  it  from  a  careful  consideration  of  all  the 
evidence.  Then,  if  you  find  that  no  proper  lights  were  then  at  the 
obstructions,  you  must  ascei*tain  whether  the  defendant  had  notice 
or  knowledge  of  such  failure  of  lights,  or  ought  to  have  known  of 
such  failure,  as  I  have  before  stated  to  you.  If  you  find  no  such 
notice  or  knowledge  of  the  defendant  is  established  by  the  evidence, 
the  plaintiff  is  not  entitled  to  recover  in  this  action. 

Bearing  upon  the  question  of  the  care,  or  want  of  care,  of  the  plain- 
tiff in  passing  along  the  street,  it  will  be  important  for  you  to  ascer- 
'  tain  the  kind  of  a  night  it  was, — dark  or  otherwise;  the  character  of 
the  lights,  if  any,  surrounding  or  adjacent  to  the  place  at  which  the  in- 
jury was  sustained ;  and  if,  under  the  evidence,  the  plaintiff  is  shown  to 
have  contributed  to,  or  occasioned  the  injury  by,  his  own  carelessness, 
he  is  not  entitled  to  recover.  Or  if  you  find  that  the  injury  was  oc- 
casioned solely  by  the  carelessness  of  the  driver,  Ellwood,  the  defend- 
ant cannot  be  held  liable  for  the  injury  thus  produced.  If  the  driv- 
er's negligence  only  contribzited  to  the  injury,  his  negligence  cannot 
be  attributed  to  the  plaintiff,  and  must  not  be  regarded  as  his  negli- 
gence, so  as  to  defeat  his  action,  where  the  negligence  of  the  defend- 
ant directly  contributed  to  the  injury. 

In  settling  questions  of  fact,  where  there  is  conflict  of  evidence,  it 
is  your  doty  to  reconcile  such  conflict  if  you  can,  and,  from  all  the 
evidence,  ascertain  the  truth.  One  of  the  most  difficult  duties  of 
courts  and  juries  is  to  determine  and  find  the  truth  in  such  conflict 
of  testimony.  The  law  has  wisely  laid  down  certain  tests  of  credi- 
bility to  be  applied  to  witnesses  to  aid  in  finding  the  truth  of  their 
testimony.  Among  them  are  these :  The  manner  of  the  witness  on 
the  stand, — ^you  have  the  witness  before  you,  and  can  see  the  man- 
ner in  which  he  gives  his  testimony ;  the  intelligence  of  the  witness, 
or  his  knowledge  of  the  subject-matter  about  which  he  swears,  and 
the  means  of  knowledge;  the  care  and  attention  which  the  witness 
may  have  given  to  the  occurrence  about  which  he  may  testify;  to  the 
interest  of  the  witness  in  the  subject-matter  about  which  he  swears, 
or  his  interest  in  the  result  of  the  suit,  or  his  feelings  in  regard  to 
the  parties ;  the  probability  of  the  statement  of  the  witness, — would 
such  things  occur  in  the  ordinary  transactions  of  life?  Where  the 
statement  is  improbable,  it  would  require  corroboration  to  believe  the 
statement.  Is  the  witness  corroborated  or  contradicted  by  other  wit< 
nesses  ?    Has  the  witness  told  other  stories  to  other  parties,  or  sworn 
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differently  on  other  trials,  about  the  same  subject-matter?  Is  the  wit' 
nesB  of  good  character,  or  is  he  impeached? — all  witnesses  are  pre- 
sumed to  have  good  character  for  truth  unless  so  impeached.  Now, 
apply  these  tests  to  the  evidence  in  this  case,  and,  as  it  is  your  duty, 
find  the  truth  from  the  evidence. 

If  you  find  the  defendant  not  guilty  of  the  negligence  charged,  you 
will  return  a  verdict  for  the  defendant.  If  you  find  for  the  plaintiff, 
you  will  assess  such  reasonable  amount  of  damages  as,  in  your  opin- 
ion,  he  is  entitled  to  recover.  The  amount  of  damages  is  entirely 
vN'ithin  your  control. 

The  law  lays  down  several  elements  that  maybe  taken  into  account 
in  such  assessment, — such  as  the  loss  of  time  occasioned  by  the  in- 
jury, the  bodily  and  mental  suffering,  expense  of  doctor's  bills,  and 
nursing,  diminished  capacity  to  attend  to  business,  and  permanent 
disability  occasioned  by  the  injury,  if  such  be  made  to  appear. 

Now,  take  this  case,  and,  under  these  general  dir»ctions,  examine 
all  of  the  evidence,  and  make  such  a  finding  as  will  satisfy  you  of 
having  done  right  and  justice  between  the  plaintiff  and  the  city. 

Verdict  for  the  plaintiff. 


In  re  Application  for  Appointment  of  Soprrvisoes  of  Eleotion  for 
the  Town  of  East  St.  Louis.* 

(Circuit  Court,  JT.  D.  Illinois.    October  15,  1886.) 

1.  Elections— CoNSTRTTcrroN  of  TEDEnAii  Rtatdte. 

Word  "parish"  in  Rev.  St.  JJ.  8.  g  2011,  governing  tto  appointment  of  su- 
pervisors of  elections  by  a  circuit  court,  is  synonymous  with  word  "county." 
S.  Samu— Appointment  of  Supeuvisors. 

Petition  under  Rev.  St.  IJ.  8.  §g  201 1, 2013,  for  opening  a  circuit  court  for  the 
appointment  of  supervisors  of  elections  for  part  of  a  county  or.  parish,  will 
be  refused. 

Petition  for  Appointment  of  Supervisors  of  Election. 
Frjnk  B.  Bowman,  for  petitioners. 

Gresh&m,  J.  The  petitioners,  more  than  10  in  number,  represent 
in  their  petition  that  they  are  citizens  of  the  town  of  East  St.  Louis, 
in  the  county  of  St.  Clair,  and  state  of  Illinois;  that  at  the  general 
election  to  be  held  November  2,  1886,  in  that  town  and  county,  a 
representative  in  congress  is  to  be  voted  for;  that  they  desire  to  have 
the  election,  as  well  as  the  registration  of  the  voters  of  the  town  of 
East  St.  Louis,  guarded  and  scrutinized  as  provided  for  in  title  26 

•Edited  by  Russell  H.  Curtis,  Esq.,  of  the  Oliicago  bar. 
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'  df  ihh  Bevised  Statutes  of  the  United  States;  and  that  the  town' of 
East  St.  Louis  is  divided  into  nine  election  districts  or  voting  pre- 
cincts. The  prayer  is  that  the  circuit  court  of  the  United  States, 
within  the  proper  district,  be  opened  in  accordance  with  the  provisions 
of  the  statute,  and  that  supervisors  of  the  election  be  appointed  for 
each  of  the  nine  voting  precincts. 

Section  2011  of  the  Bevised  Statutes  provides  that,  whenever  two 
citizens  of  a  city  or  town  having  more  than  20,000  inhabitants,  or  10 
citizens  of  a  county  or  parish  without  reference  to  the  number  of  in- 
habitants, may  make  known  in  writing  to  the  judge  of  the  circuit 
court  of  the  United  States  for  the  circuit  wherein  such  city  or  town, 
county  or  parish,  is  situated,  their  desire  to  have  the  registration  of 
voters  of  an  election  for  a  delegate  in  congress,  or  the  election  of  such 
representative,  guarded  and  scrutinized,  the  judge  shall  open  the  cir- 
cuit court  at  some  convenient  point  in  the  circuit  for  the  appointment 
of  supervisors. 

It  will  be  observed  that  the  petition  is  for  the  appointment  of 
supervisors,  not  in  and  foi?  the  city  or  town — the  municipality — of 
East  St.  Louis,  or  for  the  county  of  St.  Clair,  in  which  the  munici- 
pality is  situated,  but  for  the  town  of  East  St.  Louis,  which  is  one  of 
the  civil  subdivisions  of  the  county  of  St.  Glair.  East  St.  Louis  has 
less  than  20,000  inhabitants,  and  it  is  not  claimed  that  this  petition 
is  sufficient  to  authorize  the  circuit  judge  to  open  the  circuit  court 
for  the  appointmert  of  supervisors  for  that  municipality  as  a  city  or 
town  within  the  meaning  of  the  first  clause  of  the  section,  bat  it  is 
claimed  that  the  word  "parish,"  as  it  appears  in  the  phrase,  "in  any 
county  or  parish,"  is  used  synonymously  with  the  word  "town"  or 
"township," — the  designation  of  a  civil  subdivision  of  a  county;  and 
that,  therefore,  the  court  may  be  opened,  upon  the  application  of  the 
proper  number  of  citizens,  for  the  appointment  of  supervisors  for  a 
single  civil  township  or  voting  precinct  in  the  county. 

I  do  not  think  this  construction  is  warranted.  Congress  provided 
that  the  circuit  court  might  be  opened  for  the  appointment — First,  in 
cities  or  towns — municipalities — containing  more  than  20,000  in- 
habitants on  the  application  of  two  citizens  of  the  city  or  town;  and, 
secondly,  for  counties  or  parishes,  without  reference  to  the  number  of 
inhabitants  therein,  on  the  application  of  10  citizens  of  the  county  or 
parish.  The  word  "parish"  as  used  in  the  act  is  synonymous  with 
the  word  "county;"  it  being  used  no  doubt  because  in  Louisiana,  for 
instance,  parishes  correspond  to  counties  in  other  states. 

When  the  counsel  who  appeared  for  the  petitioners  was  informed 
that  the  petition  was,  perhaps,  sufhcient  to  authorize  the  opening  of 
the  circuit  court  for  the  appointment  of  supervisors  in  the  various 
precincts  of  the  county  of  St.  Claii*,  the  counsel  said  that  was  not  the 
desire  of  the  petitioners ;  and  he  insisted  for  tbem  that  the  court,  when 
opened  on  this  petition,  should  be  limited  in  its  jurisdiction  to  the 
appointment  of  supervisors  in  the  nine  voting  precincts  of  the  town 
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of  East  St.  Loais.  An  order  that  the  circuit  conrt  be  opened  for  the 
appointment  of  BaperTisors  for  the  entire  county  was  not  asked  for 
or  desired. 

Section  2013  provides  what  shall  be  done  after  the  circuit  court 
has  been  opened  upon  a  proper  petition.  Supervisors  are  to  be  ap- 
pointed for  each  voting  precinct  in  the  city  or  town  mentioned  in  the 
petition,  "or  for  such  election  district  or  voting  precinct  in  the  con- 
gressional district  as  may  have  applied  in  the  manner  hereinbefore 
prescribed."  I  do  not  think  it  can  be  fairly  said,  construing  both 
sections  together,  that  congress  intended  the  circuit  court  should 
be  opened  solely  for  the  purpose  of  appointing  supervisors  for  a  single 
election  precinct  or  district  in  a  county.  When  the  court  is  opened 
upon  a  petition  signed  by  the  proper  number  of  citizens  of  a  county 
or  parish,  it  is  authorized,  to  appoint  sapervisors  for  any  or  all  the 
voting  precincts  in  the  county  or  parish. 

For  these  reasons  I  decline  to  open  the  circuit  court  for  the  pur- 
pose prayed  for. 


Hdnteb  v.  International  By.  Imp.  Go. 
(Oireuit  Court.  8.  D.  New  York.    October  18, 1886.) 

Costs — DKPOsmoN  db  Bbnb  Essk— Attendance  of  Dkpohents. 

If  a  party  takes  the  depositions  of  witnesses  living  at  such  a  distance  that 
be  cannot  compel  their  attendance,  he  is  to  be  allowed  therefor  in  the  taxa- 
tion of  costs,  notwithstanding  the  attendance  of  the  witnesses  at  the  trial  ia 
procured  by  the  other  side,  and  the  use  of  the  depositions  thereby  prevented. 

Appeal  from  Taxation  of  Costs. 

Ewing  d  Southard,  for  plaintiffs. 

Dillon  db  Swayne  and  David  Keane,  for  defendants. 

Brown,  J.  As  the  witnesses  lived  over  100  miles  from  the  place 
of  trial,  the  depositions  were  a  necessary  preparation  for  the  trial  on 
the  part  of  the  plaintifF.  Had  he  waived  the  use  of  the  depositions 
by  his  own  action,  or  by  procuring  the  attendance  of  the  witnesses, 
he  could  not  tax  for  the  depositions  and  for  the  subpoenas  and  at- 
tendance. But  the  defendant,  it  appears,  procured  the  attendance 
of  the  witnesses ;  and  the  depositions  being  de  bene  esse  only,  that 
IS,  to  be  used  conditionally  upon  their  non-attendance,  the  plaintiff 
was  not  legally  entitled  to  read  the  depositions  when  the  defendant 
produced  the  witnesses  for  examination.  Section  865  provides,  in 
general,  that  the  depositions  in  sach  cases  are  not  to  be  used;  and 
such  is  the  general  rule  in  regard  to  depositions  taken  de  bene  esse. 
Patapsco  V.  Southgate,  5  Pet.  604,  617;  Pettibone  v.  Derringer,  4 
Wash.  G.  G.  215,  219;  Stein  v.  Bowman,  13  Pet.  209;  The  Tlumaa 
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rf  Henry  v.  U.  S.,  1  Brock.  S6T;  Barron  v.  Piople,  1  IT.  T.  SW;  (Tu^on 
V.  Leww,  7  Wend.  26. 

There  wa's  in  this  case  no  waiver  of  the  depositions  by  the  party 
who  bad  taken  them,  and  a  Voluntary  substitution  therefor  of  the 
oral  examination  on  the  trial.  This  apparently  distinguishes  the 
present  case  from  that  of  Hathaway  v.  Roach,  2  Wood.  &  M.  63. 

'  As  the  plainti£f  could  not  compel  the  attendance  of  the  witnesses, 
and  did  not  procure  them,  and  was  compelled  to  be  at  the  necessary 
expense  of  the  depositions  in  order  to  prepare  for  trial  pursuant  to 
the  statute,  his  right,  as  the  prevailing  party,  to  tax  this  expense, 
cannot  be  justly  taken  away  by  the  defendant's  having  produced  the 
witnesses  for  examination  at  the  trial.  That  taxation  is  therefore 
affirmed. 


Faoan  v.  Cull£n. 
{GireuU  Oourt,  E.  D.  Michigan.    October  18, 1886.) 

Clkbx  ot  Court — Pekcertaob  on  Honst  Ooliacted  bt  Kasshal. 

The  clerk  of  the  United  States  clrcait  court  is  entitled  to  a  commiMion  of 
1  percent,  upon  moneys  collected  by  tbe  marshal  upon  executions. 

This  was  an  informal  appeal  from  the  taxation  of  costs.  In  deliv- 
ering the  execution  to  the  marshal,  the  clerk  minuted  on  the  back, 
in  addition  to  the  amount  of  the  judgment,  interest,  and  costs,  a 
charge  of  $18.15  for  clerk's  commission  on  the  amount  of  the  judg« 
ment.  Defendant  paid  the  amount  of  the  execution  to  the  marshal, 
and  requested  the  opinion  of  the  court  as  to  whether  the  clerk  was 
entitled  to  a  conrmission.  The  matter  was  submitted  without  argu- 
ment. 

Brown,  J.  By  Rev.  St.  §  838,  the  clerk  is  entitled,  "for  receiving, 
keeping,  and  paying  out  money,  in  pursuance  of  any  statute  or  order 
of  the  court,  one  per  centum  on  the  amount  so  received,  kept,  and 
paid."  It  is  clear  that,  although  a  fund  may  be  subject  to  •  de- 
cree of  the  court,  yet  the  clerk  is  not  entitled  to  his  commission 
thereon  unless  the  money  be  actually  paid  into  court,  or  passes  un- 
der his  control.  This  was  said  of  a  fund  in  the  hands  of  an  admin- 
istrator which  bad  been  the  subject  of  litigation.  There  had  been 
no  order  that  the  fund  should  be  paid  into  court ;  and,  although  it 
was  subject  to  decree  and  within  judicial  control,  it  was  not  con- 
sidered as  money  deposited  in  court,  or  moneys  received,  kept,  and 
to  be  paid  out  by  the  clerk,  and  it  was  held  that  he  was  not  entitled 
to  a  commission.  Ex  parte  Plitt,  2  Wall.  Jr.  453.  So  of  money 
in  the  hands  of  an  assignee  in  bankruptcy,  which  the  law  provides 
the  assignee  shall  deposit  in  bis  own  name  as  assignee,  and  which 
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ia  paid  out  apon  the  checks  of  himself  and  the  register.  Leech  v. 
Kay,  4  Fed.  Rep.  72. 

Bj  the  practice  in  New  Tork,  and  in  most  of  the  states,  the  sheriff 
may  bring  the  proceeds  of  an  execution  into  court,  or  pay  the  same 
directly  over  to  the  plaintiff  or  his  attorney;  the  usual  course  being 
to  pay  it  to  the  plaintiff,  or  the  party  owning  the  judgment,  or  to  the 
attorney  who  issued  the  execution,  (Crock.  Sber.  §  419;)  but  the 
practice  in  the  federal  courts  is  regulated  by  Bev.  St.  §§  993,  996, 
and  we  think  these  sections  are  decisive  in  favor  of  allowing  the 
clerk's  commission  in  this  case.  By  section  995  "all  moneys  paid 
into  any  court  of  the  United  States,  or  received  by  the  officers  thereof, 
in  any  case  pending  or  adjudicated  in  such  court,  shall  be  forthwith 
deposited  with  the  treasurer  or  assistant  treasurer,  or  a  designated 
depository  of  the  United  States,  in  the  name  and  to  the  credit  of 
such  court.  *  *  *"  By  section  996  "no  money  deposited  as 
aforesaid  shall  be  withdrawn  except  by  order  of  the  judge  or  judges 
of  said  courts  respectively,  in  term  or  in  vacation,  to  be  signed  by 
said  judge  or  judges,  and  to  be  entered  and  ceitified  of  record  by  the 
clerk ;  and  every  such  order  shall  state  the  cause  in  or  on  account 
of  which  it  is  drawn."  Moneys  received  by  the  marshal  should, 
under  these  sections,  either  be  immediately  deposited  by  him,  or 
paid  to  the  clerk,  and  by  him  deposited.  In  either  case  it  can  be 
withdrawn  only  upon  the  order  of  the  judge  entered  of  record  by  the 
clerk;  and  upon  such  moneys  the  clerk  is  clearly  entitled  to  his 
commission.  The  practice  in  this  district  is  for  the  judge  to  sign, 
and  the  clerk  to  certify,  the  check. 

Whether  the  payment  of  this  commission  might  be  avoided  by  the 
defendant  in  the  execution  paying  the  money  directly  to  the  plaintiff 
or  his  attorney  it  is  unnecessary  to  decide.  In  ,the  Case  of  Goodrich, 
4  Dill.  230,  Judge  Dillon  thought  that  the  clerk  was  not  entitled  to 
a  commission  on  moneys  which,  thoagh  ordered  to  be,  were  not  in 
fact,  paid  to  him  under  writs  of  mandamus,  but  were  paid  to  the 
jplainti-ff  in  the  writ.  So,  in  Upton  v.  Triblccock,  i  Dill.  232,  note, 
Mr.  Justice  Millbh  thought  that  the  defendants,  notwithstanding  a 
■stipulation  to  pay  to  the  clerk,  were  at  liberty  to  pay  to  the  plaintiff 
or  his  attorney,  and  take  their  receipt  therefor,  and  that  in  event  of 
such  payment  the  clerk  would  not  be  entitled  to  a  commission.  In 
Leech  v.  Kay,  4  Fed.  Eep.  72,  Judge  Hammond  indicated  that  he 
would  not  sanction  a  combination  between  the  parties  to  make  the 
payment  so  as  to  defeat  the  clerk's  commission,  and  in  this  conflict 
'of  authority  we  do  not  feel  at  liberty  to  express  an  opinion.  We 
take  it  there  is  no  doubt  that  the  plaintiff  is  entitled  to  receive  the 
whole  of  his  judgment  and  costs,  and  that  this  commission  must  be 
paid  by  the  .defendants.  In  re  Goodrich,  supra;  Upton  Y.  Triblecock, 
supra;  Kitchen  V.  Woodjin,  1  Hughes,  340,  342;  Blalce  v.  Hawkins, 
19.  Fed.  Eep.  204. 

The  taxation  of  the  clerk  is  sustained. 
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United  States  r.  KELLBit's  Adm'bs.* 

((Xreuii  Court.  E.  D,  Pmntyboania.    October  16, 1888.)    ' 

Interkai.  RKTKiniK— Legacy  and  Stjccession  Taxes — Act  of  Conorbss  o» 
Juke  80, 1864. 

The  act  of  congress  of  June  30,  1864,  under  which  the  tax  in  this  case  was 
claimed,  provided  that  such  tax  or  duty  shall  be  due  and  payable  whenever 
the  party  on  whose  "distributive  share"  of  an  estate  the  tax  is  charged 
"shall  be  entitled  to  the  ptossession  or  enjoyment  thereof. "  The  testator  died 
in  1866.  The  administrator's  account  was  settled  in  1873,  when  the  distribu- 
tees'shares  were  ascertained  and  adjudged  to  be  paid  to  them.  The  law 
imposing  the  tax  claimed  was  repealed  in  1870.  Held,  that,  as  the  tax  could  ^ 
not  be  demanded  before  the  repeal  of  the  act  of  congress  imposing  it,  no 
right  to  the  tax  ever  accrued  to  the  United  States. 

Writ  of  Error  to  the  District  Court.     Bee  27  Fed.  Rep.  542. 
Tliis  \ra8  an  action  brought  by  the  United  States  to  recover  legacy 
taxes  imposed  by  the  act  of  congress  of  June  30,  1864. 
John  K.  Valentine,  Dist.  Atty.,  for  the  United  States. 
Samuel  Guatine  Thompson,  for  defendants  in  error. 

MoEennan,  J.  By  the  act  of  congress  under  w'bich  the  tax  in  this 
case  is  claimed,  it  is  provided  that  such  tax  or  duty  shall  be  due  and 
payable  whenever  the  party  on  whose  "distributive  share"  of  an  estate 
the  tax  is  charged  "shall  be  entitled  to  the  possession  or  enjoyment 
thereof."  And  hence  it  has  been  decided  in  Mason  v.  Sargent,  104 
U.  S.  693,  that  "the  right  does  not  accrue  until  the  duty  can  be  de^ 
manded ;  that  is,  when  it  is  made  payable."  In  Pennsylvania,  al* 
though  the  heirs  of  a  decedent  are  entitled  to  an  ultimate  share  of 
his  personal  property,  yet  the  legal  title  to  all  such  property  is  vested 
in  his  administrator  until  an  account  of  the  administration  is  settled, 
and  the  balance  shown  by  it  is  paid  over  to  the  heirs.  Hence  the 
heirs  have  only  an  interest  in  the  estate  of  the  decedent  which  is  not 
eo  nomine,  and  does  not  become  a  distributive  share  until  the  fund 
for  division  among  the  heirs  is  ascertained  by  a  settlement  of  the  ad< 
ministration  account,  and  a  decree  is  rendered  by  the  court  for  its 
divisible  payment  to  the  heirs, — not  until  then  is  a  distributive  char- 
acter impressed  upon  the  fund,  and  are  their  distributive  shares  re- 
coverable by  the  heirs.    - 

In  the  present  case,  Philip  F.  Kelly,  of  whom  the  defendants  were 
administrators,  died  in  November,  1866.  His  estate  was  in  course 
of  administration  until  January,  1873,  when  an  account  w&s  settled, 
and  the  amount  distributable  among  the  heirs  was  ascertained  and 
adjudged  to  be  paid  to  them.  Then,  and  not  before,  they  were  en- 
titled to  their  proportion  of  their  distributive  shares,  and  then  only 
was  the  tax  upon  them  deemed  payable  by  the  terms  of  the  act.  But 
ad  the  law  imposing  it  was  repealed -before  this,  to-wit,  in  1870,  the 

'Eeported  by  C.  B.  Taylor,  Esq.,  of  the  PhlludJlphia  bar. 
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right  to  the  tax  did  not  aoenie,  becanse  the  tax  eould  not  be  demanded 
before  the  repeal  of  the  act.    Magon  t.  Sargent,  tupra. 

It  follows,  therefore,  that  the  judgment  of  the  coart  below  was 
right,  and  it  is  aooordingly  affirmed. 


Unitbd  Btatbb  v.  Tbuok's  Adh'x.' 
{Oreuit  Oowrt,  E.  D.  Penmyltania.    October  16, 1886.) 

Internal  Revenue  —  Leoaot  Ain>  SncosBsiON  Taxes  —  Act  of  CJonorbss  of 
June  80.  1864. 

A  common-law  acUon  cannot  be  maintained  to  enforce  the  payment  of 
legacy  and  succession  taxes  imposed  by  tbe  act  of  congress  of  June  80,  1864 
That  act  provides  a  remedy  which  tbe  United  States  must  pursue  where  th« 
tax  has  not  been  paid. 

Writ  of  Error  to  tbe  District  Court.     See  27  Fed.  Bep.  541. 
This  was  au  action  brought  by  the  United  States  to  recover  legacy 
taxes  imposed  by  the  act  of  congress  of  June  30,  1864. 
John  K.  Valentine,  Dist.  Atty.,  for  the  United  States. 
Bernard  Gilpin,  for  defendant  in  error. 

McEbnnam,  J.  The  long  delay  which  has  attended  the  assertion 
of  the  claim  set  up  in  this  case,  and  the  apparent  injustice  of  sub- 
jecting a  trustee  to  personal  liability  for  it,  who  has  long  since  paid 
out  the  trust  fund  in  her  hands,  under  a  judicial  decree,  ought  to 
protect  her  from  such  liability,  unless  the  right  of  the  government  to 
recover  is  entirely  clear. 

The  only  question  which  it  is  necessary  to  consider  is  the  primary 
one,  can  the  United  States,  in  view  of  the  provisions  of  the  act  of 
congress  imposing  the  tax  claimed,  maintain  an  action  at  common 
law  to  recover  it  from  tbe  defendant?  It  was  decided  by  tbe  court 
below  that  it  could  not.  It  is  a  rule  of  the  common  law,  that  where 
a  statute  creates  a  right,  and  provides  a  particular  remedy  for  its  en- 
forcement, tbe  remedy  is  generally  exclusive  of  all  common-law  rem- 
edies. But  it  has  been  held  that  this  rule  is  not  applicable  to  tbe 
United  States,  unless  it  is  expressly  made  so  by  the  statute  under 
which  tbe  claim  is  made.  Savings  Bank  v.  V.  S.,  19  Wall.  237. 
By  the  act  of  1862,  and  its  supplements  and  substitutes  a  tax  was 
imposed  upon  successions.  This  tax  was  made  a  lien  or  charge  upon 
the  property  bequeathed  or  to  be  distributed,  and  it  was  made  tbe 
duty  of  the  executor,  administrator,  or  trustee  to  pay  it;  and,  in  case 
of  his  refusal  or  neglect  to  pay  it,  it  is  provided  that  "proceedings 
shall  be  commenced  before  any  court  of  the  United  States,  in  the 

'Reported  by  C.  B.  Taylor,  Esq.,  of  the  rbiladelpbiabar. 
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name  of  the  United  States,  against  sach  person  or  persons  as  may 
have  the  aotnal  or  constructive  custody  or  possession  of  such  personal 
estate  or  property,  or  any  part  thereof;  and  shall  subject  such  prop- 
erty or  personal  estate,  or  any  portion  of  the  same,  to  be  sold  upon 
the  judgment  or  decree  of  such  court." 

The  language  of  the  act  is  imperative  that  this  remedy  shall  be  pur- 
sued if  payment  of  the  tax  is  not  made,  and  that  it  shall  be  in  the 
name  of  the  United  States.  This  could  not  be  expressed  in  clearer  or 
more  explicit  language.  If  it  is  plain,  then,  that  congress  intended 
that  the  proceedings  prescribed  by  the  statute  should  be  the  remedy 
pursued  by  the  United  States  wheti  the  tax  was  not  paid,  then  the 
common-law  rule  above  stated  applies,,and  a  common-law  action  can- 
not be  maintained.  This  is  decisive  of  the  case  against  the  United 
States,  and  the  judgment  of  the  district  court  is  affirmed. 


nNTCBD  States  v.  Bbmnbcee  and  another. 

(Dittriet  Court,  W.  D.  South  Carolina.    1886.) 

1.  IjrTEiOTAi.  Rbvbnue— Violation  or  Laws— Retatl  Liqtjor  Deai^kr. 

One  is  engaged  in  the  busineBS  of  a  retail  liquor  dealer,  within  the  meaning 
of  Rev.  St.  V.  S.  §  8242,  if  he  has  liquor  on  hand  to  be  sold  to  any  one  who 
applies  for  it. 

2.  Same— SiNQLE  Act. 

Evidence  of  a  single  act  of  selling  may  be  sufScient  for  conviction.    The 
absence  of  a  bar  and  other  appliances  should  bot  weigh  much  in  defense. 
8.  Same— Carrtino  on  Retai!.  Liquor  Business. 

Supplying  a  friend  as  a  matter  of  accommodation  merely,  from  liquor  on 
hand  for  private  use,  is  not  carrying  on  the  business,  although  money  is  re- 
ceived for  it. 

Indictment  for  Carrying  on  Betail  Liqnor  Business  without  License. 
Mr.  Youmans,  Dist.  Atty.,  for  the  United  States. 
Mr.  Cooke,  for  defendants. 

Simonton,  J.,  (charging  jury.)  The  defendants  are  indicted  for  the 
violation  of  section  3242  of  the  Revised  Statutes,  in  that  they  carried 
on  the  business  of  retail  liquor  dealers  without  having  paid  the  special 
tax.  The  question  you  must  answer  by  your  verdict  is,  did  they 
carry  on  the  business  of  retail  liquor  dealers  ?  The  sale  of  liquor  on 
more  than  one  occasion  has  been  testified  to  by  several  witnesses. 
In  answering  this  question  regard  must  be  had  to  the  circumstances 
attending  the  sale.  If  the  sale  was  under  such  circumstances  as  in- 
dicated that  the  defendants  had  the  liquor  on  hand  to  be  sold  to  any 
one  who  applied  for  it,  then  they  may  be  said  to  have  been  engaged 
in  the  business,  although  but  one  act  of  selling  has  been  proved.  On 
the  other  band,  if  they  permitted  a  neighbor  or  friend  to  have  a  part 
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of  the  sappl;  of  whisky  which  they  had  on  band-  for  their  own  nse, 
and  did  this  in  a  spirit  of  accommodation,  they  could  nut  be  said 
to  be  engaged  in  the  business,  even  if  they  received  money  for  this 
accommodation.  U.  S.  v.  Jackson,  1  Hughes,  532.  In  answering 
this  question,  you  need  not  be  influenced  by  the  fact  that  no  proof 
.has  been  given  that  the  defendants  had  no  bar-room,  nor  the  usual 
appliances  of  retail  liquor  dealers,  although  stress  was  laid  upon  this 
in  the  case  in  Hughes. 

The  cases  which  you  have  heard  during  this  term  show  that  the 
favorite  mode  of  violating  this  law  is  by  going  about  the  country  with 
a  wagon,  and  by  selling  whisky  out  of  a  tin  cup  or  by  the  bottle. 
Perhaps  the  best  explanation  of  the  term  "being  engaged  in  the  bus- 
iness" is  this :  When  a  person  has  procured  spirituous  liquor  with 
the  intent  to  sell  it  out  again  in  small  quantities  to  anyone  who  may 
apply  for  it,  or,  having  it  on  hand,  determines  to  sell  it  out  to  any 
one  who  may  apply  for  it,  he  must  pay  the  special  tax.  If  be  does 
not,  his  attempt  to  carry  out  his  intent  is  a  violation  of  the  law,  for 
he  is  engaged  in  the  business  of  retail  liquor  dealer  without  having 
paid  the  special  tax.    ■ 


United  States  v.  Gaston. 
(Dulriet  Court,  JT.  D.  Ohio.    June  Term,  1886.) 

Intbrnai.  Revbndb  Laws— Sbluno  Liquor  add  Tobacco  wrrHonr  A  Liceksb 

—Indictment— Misjoinder— Rev.  St.  U.  8.  §  1024. 

Section  1024,  Rev.  St.  U.  8.,  providing  that  when  "there  are  several  charges 
against  any  person  for  two  or  more  acts  or  transactions  of  the  same  class  of 
crimes  or  offenses,  which  may  be  properly  joined,  instead  of  having  several 
indictments,  the  whole  maybe  joined  in  cme  indictment,  in  separate  counts." 
does  not  alter  the  common-law  rule  that  the  abcused  shall  not  be  tried  at  the 
same  time  for  different  offenses;  and  an  indictment  charging  the  accused,  in 
one  count,  with  carrying  on  the  business  of  a  retail  liquor  dealer  without  hav- 
ing paid  the  special  tax,  and,  iu  another,  with  dealing  in  manufactured  tobacco 
witliout  payment  of  the  special  tax,  will  be  quashed. 

Indictment. 

B.  S.  Shields,  Dist.  Atty.,  for  the  United  States. 

Harvey  Scrihner  and  L.  B.  Peasly,  for  the  defendant. 

The  indictment  charges  four  sen.arate  offenses:  (1)  That  the  defendant 
carried  on  the  business  of  retailing  liquor  without  posting  in  his  place  the 
stamp  denoting  the  payment  of  the  special  tax  required  by  law;  (2)  that  he 
Ciirried  on  the  said  business  without  having  paid  the  special  tax  required 
by  law ;  (8)  that  he  cnrried  on  the  business  of  dealing  in  manufactured  tobacco 
without  posting  in  the  place  the  stamp  denoting  the  payment  of  the  special 
tax  required  by  law;  (4)  that  he  carried  on  the  said  business  without  having 
paid  the  special  tax  required  by  law. 

.  The.  first  and  third  offenses  are  charged  under  section  8239,  Rev.  St.  U. 
S.,  and  are  misdemeanors  punishable  by  fine.    The  second  offense  is  charged 
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under  section  3242,  Bev.  St.  U.  S.,a8  amended  by  Supplement,  132,  §  16,  and 
is  a  felony  punisli.-ibie  by  fine  and  impi-isonment.  Tlie  fourtli  offense  is 
charged  under  section  3242,  Rev.  St.  U.  S.,  as  amended,  and  is  punishable 
by  line. 

Ilev.  St.  U.  S.  §  1024,  does  not  change  the  common  law;  and  where  two 
crimes  charged  are  subject  to  different  punisliments,  altliough  they  are  con- 
nected and  committed  in  pursuance  of  the  same  object,  they  cannot  bo  joined 
in  tlie  same  indictment,  and  an  indictment  charging  these  offenses  in  sep- 
arate counts  is  bad  for  misjoinder.  U.  8.  v.  Scott,  4  Biss.  29;  Whart. 
Crira.  r>aw,  §  205;  People  v.  Lisoomb.  60  N.  Y.  560;  Young  v.  Rex,  3  Term 
E.  98;  StaU  v.  Fowlei;  8  Post.  184;  State  v.  Lincoln,  49  N.  H.  465;  1  Bish. 
Crlm.  Proc.  205-213;  State  v.  Porter,  26  Mo.  201;  Hampton  v.  State,  8 
Humph.  69;  MoGregg  v.  StaU,  4  Blackf.  101;  Baker  v.  State,  4  Pilie,  56; 
Kane  V.  People.  8  Wend.  203;  U.  S.  v.  Piraten,  5  Wheat.  201;  StaU  v.  Can- 
terbury, 28  N.  H.  216;  StaU  v.  Flye.  26  Me.  312;  StaU  v.  Marvin,  35  N.  H. 
26;  Wliart.  Crim.  Law,  204-207;  1  Archb.  Grim.  PI.  95;  Bex  v.  Triieman. 
8  Prid.  &  C.  127;  lieg.  v.  Berry,  4  Falc.  &  F.  389;  Beg.  v.  Burch,  Id.  407; 
/«  re  Murphy,  8  Car.  &  P.  297;  Rex  v.  Brittnn,  1  Moody  &  K.  297;  O'Con- 
nell's  Case,  11  Clarlf  &  F.  374.;  King  v.  RoberU,  Carth.  226;  King  v.  Clen- 
don,  2  lA.  Rayip.  1572:  S.  C.  2  Strange,  870;  McArthur  v.  Jamieson,  2  Sess. 
Cas.  24;  Rex  v.  Benfield,  2  Burr.  980;  Young  v.  King,  3  Term  R.  105. 

Wblkbr,  J.  This  indictment  contains,  in  separate  counts,  two  dis- 
tinct olfenses,  the  penalty  in  each  offense  being  different  from  the 
other.  As  a  retail  liquor  dealer  be  must  be  imprisoned  as  a  part  of 
the  penalty,  and  as  a  dealer  in  manufactured  tobacco  he  may  be  im- 
prisoned, and  the  minimum  fine  is  different.  These  offenses  are,  be- 
sides, separate  and  distinct  transactions,  and  not  of  the  same  class 
of  crimes  or  offenses  that  may  be  joined  under  section  1024  of  the 
Revised  Statutes. 

The  motion  is  therefore  sustained. 
v.28F.no.l6— 64 
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Botes  v.  Schtjltz  Beltino  Co.' 
(Oiretiit  Court,  B.  D.  IKMOwri.    October  4. 1886.) 

1.  Patents  for  Inventions — iNmrNOEiiBNT  of  CkJuraiNATiow  Ouiv. 

A  patent  for  a  combination  ig  not  infringed  by  the  use  of  less  than  the  en- 
tire number  of  elements  claimed. 

2.  Samk— Extent  of  Claim. 

Where  a  part  of  a  machine  covered  by  a  combination  patent  is  described 
in  a  claim  as  having  a  certain  motion,  that  motion,  as  distinguished  from  the 
means  of  producing  it,  is  not  covered  by  the  claim. 
8.  Same — Infringement — Equivalents. 

Letters  patent  No.  77,920,  on  a  machine  for  treating  hides,  held  not  infringed 
by  a  machine  difFering  from  the  one  thereby  patented  in  being  horizontal  in- 
stead of  upright,  using  two  followers  insteaa  of  one,  and  springs  instead  of 
a  weight,  and  in  having  a  shaft  to  which  the  hides  are  attached  by  means  of 
a  clamp  instead  of  a  slotted  shaft,  with  set-screws. 
4.  Same — ^Action  at  Law — Demurrer  to  Evidence. 

Where,  in  the  trial  before  a  jury  of  a  suit  at  law  for  the  infringement  of  a 
patent,  the  plaintiff  introduces  evidence  to  show  infringement,  and  closes 
that  branch  of  his  case,  and  the  defendant  demurs  to  the  evidence,  it  is  the 
province  of  the  judge  to  decide  whether  or  not  the  plaintiff  has  made  out  a 
prima  facie  case  of  infringement,  and,  if  of  the  opinion  tliat  he  has  not,  he 
should  charge  the  jury  to  find  for  the  defendant. 

At  Law. 

Action  for  damages  for  the  infringement  of  letters  patent  No.  77,- 
920,  granted  to  Herman  and  Louis  Boyer,  May,  12, 186S,  for  an  im- 
proved machine  for  treating  raw  hides  for  belting,  etc.  The  essential 
features  of  the  machine  described  in  .the  specification  of  the  plain- 
tiff's patent  are  (1)  a  vertical  cylindrical  cage,  the  bars  or  rollers  of 
which  are  rounded  on  the  inner  face,  and  are  attached  immovably  at 
both  ends  to  rings;  (2)  a  vertical  slotted  shaft,  passing  down  through 
the  center  of  the  cage,  arranged  so  that  it  may  be  turned  either  way, 
and  having  set-screws  by  means  of  which  the  ends  of  hides  may  be 
secured  in  the  slot ;  (3)  a  grooved  weight  or  follower,  fitting  the  cor- 
rugations of  the  cage,  by  which  it  is  prevented  from  taming,  and 
pierced  by  the  shaft,  upon  which  it  is  left  free  to  slide  up  and  down. 
The  operation  of  the  machine  is  as  follows:  The  end  of  the  hide  is 
secured  in  the  slot  of  the  central  shaft,  which  is  then  revolved,  wind- 
ing the  hide  tightly  thereon.  The  rotation  is  then  reversed,  and  the 
bide  uncoiled,  doubled  back,  and  recoiled  in  the  other  direction; 
stretching  it,  and  roughing  its  surface.  The  weight  rests  upon  the 
hide,  and  condenses  it  by  lateral  pressure  as  it  is  lengthened. 

Motion  is  communicated  to  the  shaft  by  means  of  an  arrangement 
of  pulleys,  shafts,  and  beveled  wheels. 

The  claims  of  the  patent  are  as  follows: 

"(1)  The  vertical  shaft,  B,  with  a  slot,  B>,  and  set  screws,  6,  h,  h;  said 
shaft  having  a  forward  and  back  motion,  substantially  as  and  for  the  purpose 
described. 
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"(2)  The  pins  or  rollers,  C,  0,  C,  set  In  the  rings,  D  and  D',  together  with 
the  grooved  weight,  I,  substantially  as  and  for  the  purposes  described." 

The  defendant's  maobino  is  constructed  in  accordance  with  the  spec* 
ification  of  letters  patent  No.  177,576,  granted  May  16,  1876,  to  J. 
A.  J.  Shnltz.  In  it  a  closed  horizontal  cylinder,  with  rounded  ribs, 
arranged  longitudinally  inside  of  the  case,  is  substituted  for  the  plain- 
tiff's upright  open  cage.  Instead  of  a  slotted  shaft,  with  set-screws, 
the  defendant  uses  a  shaft  provided  with  a  clamp ;  and,  instead  of  a 
vertical  weight  or  follower,  uses  two  horizontal  followers,  pressed  to- 
wards the  center  by  means  of  springs  arranged  so  that  theii  tension 
may  act  automatically. 

The  case  was  tried  before  a  jury.  After  introducing  evidence 
showing  that  the  defendant  is  using  a  machine  like  the  one  above 
described,  and  evidence  tending  to  show  that  the  devices  therein  sub- 
stituted for  those  used  in  the  plaintiff's  machine  are  the  mechanical 
equivalents  of  the  latter,  the  plaintiff  closed  his  case  as  to  infringe- 
ment, and  was  about  to  proceed  to  the  question  of  damages,  when 
the  defendant  interposed  a  demurrer  to  the  evidence,  and  requested 
the  court  to  instruct  the  jury  that  the  plaintiff  had  not  made  out  a 
prima  facie  case  of  infringement,  and  that  they  must  therefore  find 
for  the  defendant. 

M.  A.  Wheaton  and  Broadhead  d  Haeussler,  for  plaintiff. 

Krum  A  Jonas,  for  defendant. 

Treat,  J.,  (charging  jury  orally.)  It  must  be  borne  in  mind  in 
all  of  these  cases  that  the  party  is  not  patenting  a  principle,  or,  in 
other  words,  a  result  to  be  produced,  but  he  is  patenting  machin- 
ery by  which  that  result  can  be  produced.  This  is  a  combination 
patent,  divided  into  two  claims,  and  in  the  present  stage  of  the  in- 
quiry the  question  is  whether  the  defendant  uses  either  of  these  com- 
binations. The  explanatory  part  or  specifications  indicate  the  func- 
tion or  office  to  be  effected  by  the  plaintiff's  special  mechanism.  The 
first  is  the  "vertical  shaft,  B,  with  slot,  B*,  and  set-screws,  b,  I,  the 
shaft  having  a  forward  and  backward  motion,  substantially  as  and  for 
the  purposes  described."  That  forward  and  backward  motion  is  no 
part  of  the  invention,  but  is  a  mode  of  producing  a  result.  The  party 
does  not  claim,  and  evidently  could  not  do  it,  the  pulleys,  shafts,  and 
beveled  wheels  to  make  the  forward  and  back  motion,  as  they  are 
common  mechanical  contrivances. 

Now,  what  is  his  invention  ?  It  is  a  vertical  shaft,  with  a  slot  and 
set-screws,  under  such  conditions,  as  explained  therein,  that  it  may 
be  moved  backward  and  forward.  The  ordinary  doctrine  in  law 
concerning  patents  is  that  if  a  party  insists  on  a  patent  for  a  com- 
bination of  devices,  (whether  new  or  old  is  immaterial,)  each  element 
of  the  combination  is  an  essential  element;  so, that  one  who  uses  a 
combination  in  some  respects,  bat  omits  one  of  the  elements  that  the 
patentee  chooses  to  describe  as  essential,  the  supposed  infringer  does 
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not  infringe.  The  patentee  is  supposed  to  describe  clearly  and  fally 
all  the  elements  which  he  thinks  essential  to  produce  the  result  de- 
sired. If  he  chooses  to  crowd  his  supposed  inventions  or  combina- 
tions with  elements  that  have  no  functions  whatsoever,  and  a  party 
chooses  to  use  a  like  contrivance,  omitting  some  of  those  elements, 
he  does  nut  infringe.  The  reason  of  the  rule,  as  explained  by  the 
supreme  court  very  frequently,  is  this:  that — First,  a  party  claiming 
a  patent  should  not  incumber  the  combination  or  device  with  matters 
that  are  wholly  unessential,  and  thereby  block  the  path  of  improve- 
ment or  invention.  If  he  chooses  to  put  such  in  his  contrivance,  he 
must  abide  by  the  result. 

Now,  what  is  the  essential  element  of  this  first  claim,  in  the  light 
of  the  specifications  stated  ?  A  vertical  shaft,  with  a  slot  and  set- 
screws,  with  such  contrivances  attached  thereto  that  this  central  shaft 
may  move  backward  and  forward  for  the  purposes  stated  in  the 
spe'cification.  Is  there  a  slot,  or  an  equivalent  thereto,  in  the  de- 
fendant's machine?  If  there  is  anything  of  that  description,  falling 
within  the  doctrine  of  mechanical  equivalents,  be  violates  the  first 
claim.  It  seems  he  has  omitted  the  slot  altogether.  Without  the 
slot,  as  this  patent  is  described  by  the  plaintiff,  there  is  nothing  new 
and  nothing  of  the  slightest  importance  connected  with  it.  It  would 
be  the  commonest  thought  of  any  one,  if  he  wished  to  make  a  coil, 
that  he  must  fasten  the  end  somehow  before  he  begins  to  coil.  There 
is  a  variety  of  devices  for  that  purpose,  and  very  simple.  One  would 
be  set-screws ;  but  set-screws,  according  to  the  theory  of  the  patent, 
were  not  adequate.  Therefore  he  wanted  a  slot  as  connected  there- 
with, and,  so  far  as  I  can  discover,  the  defendant  uses  no  slot  at  all. 

The  second  claim — 

Mr.  Wheaton,  If  your  honor  will  pass  that  until  the  model  comes, 
we  will  show  your  honor  there  is  a  slot  in  the  defendant's  machine  as 
plain  as  can  be. 

The  Court.  That  is  what  you  have  been  trying  to  do  for  two  or 
three  days.  The  second  claim  is  this :  "The  pins  or  rollers,  C,  C,  C, 
set  in  rings,  D  and  D',  together  with  a  grooved  weight,  substantially 
as  described." 

Now,  the  fact  that  the  defendant  uses  a  machine  horizontally  instead 
of  vertically  would  not  excuse  him  from  the  allegation  of  infringe- 
ment; but,  first,  we  must  know  what  is  the  defendant's  claim  in  that 
particular.  For  the  purpose  of  compression  on  the  edges  of  the  coil 
he  has  a  vertical  contrivance,  the  lower  disk  being  firm,  and  the 
weight  above  moving  in  proper  grooves,  and  an  opening  for  the  shaft, 
80  that  it  may  move  up  and  down,  according  to  the  necessities  of  the 
pressure.  We  heard  testimony  to  show  that  the  plaintiff's  contriv- 
ance requires  more  than  the  weight  of  the  upper  disk,  or,  as  be  calls 
it,  the  grooved  weight,  I.  Practically  it  was  of  very  little  moment. 
The  weight  was  to  be  varied,  and  the  patentee  himself,  on  the  stand 
as  a  witness,  says,  without  any'particular  amount  of  weight ;  because 
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somebody  had  suggested,  which  is  not  indicated  in  his  patent  at  all, 
that  the  pressure  might  be  prodaced  by  an  external  contrivance,  ir- 
respective of  such  weight.  Now,  if  somebody  has  invented  what 
would  be  improvements  merely,  the  defendant  supposed  to  infringe 
may  be  an  improver,  but  he  is  none  the  less  an  infringer.  Herein 
the  conrt  is  reduced  to  the  necessity  of  determining,  first,  has  this 
defendant  used  the  patentee's  contrivance  as  indicated  in  claim  2,  or 
a  mechanical  equivalent  therefor.  It  appears  that  the  defendant, 
placing  his  contrivance  horizontally,  instead  of  trusting  to  gravity 
merely,  with  the  weight  itself  on  one  end,  used  springs.  Under  or- 
dinary modes  operating  a  spring  may  eSect  precisely  tiae  same  result 
as  a  small  vertical  weight.  But  what  does  the  defendant  do?  He 
has  a  contrivance  which  in  many  particulars  differs  very  essentially 
from  the  plaintiff's  mode  of  operation.  No  slot, — no  vertical  pres- 
sure; a  coiling  process  (in  that  respect  like  the  patentee's)  by  which 
u  like  result  may  be  produced  with  an  essential  element  of  the  com- 
bination omitted.  When  I  say  "omitted,"  I  mean  that  the  function 
of  the  spring  may  be  the  same  as  the  weight.  But  there  are  other 
elements  of  the  combination :  the  pins  or  rollers,  rings,  the  upper  end 
and  the  lower  fixed,  operating  in  the  manner  which  he  has  described. 
'  Without  proceeding  further  with  regard  to  the  matter,  I  have  in> 
4icated,  in  a  general  way,  the  views  the  court  entertains  in  respect 
to  the  question  under  investigation.  The  only  difficulty  that  has 
been  presented  to  my  mind  in  regard  to  the  matter  is  with  reference 
to  the  doctrine  supposed  to  be  laid  down  in  1 8  Wall,  in  the  case  cited, 
whether  the  court,  instead  of  presenting  these  matters  to  the  jury, 
should  undertake,  at  this  stage  of  the  inquiry,  to  determine  the  ques- 
tion for  itself.  That  case  in  13  Wall,  is  familiar  to  the  profession. 
I  suppose  it  is  also  familiar  that  since  then  there  have  been  at  least 
four  or  five  decisions  by  the  supreme  court  modifying  that  doctrine 
essentially.  In  other  words,  in  the  course  of  a  trial  before  a  jury,  the 
plaintiff  having  closed,  the  court  is  at  liberty  at  that  stage  of  the  case 
to  instruct  a  verdict  for  the  defendant;  and  that  is  exactly  like  this 
<ia8e,  and  the  instruction  will  be  accordingly. 
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Gbat  v.  HAiiKTA.BD  and  others.* 

(Oireuit  Court,  D.  Rhode  Itland.    August  16, 1886.) 

Patektb  fob  Imvkntions — Acriows — Questions  fob  Jcrt. 

Where  a  bill  was  filed  for  infringement  of  two  patents,  and,  upon  the  final 
hearing,  the  folio  wins  questions  were  presented:  First,  whether  the  plaintiff 
8.  or  the  defendant  H.  was  the  first  Inventor  of  the  device  claimed  in  one  of 
the  patents;  and,  teeond,  had  the  invention  been  in  public  use  more  than  two 
years  before  application  for  said  patent?  heid,  that  the  first  question  presented 
a  simple  issue  of  fact,  proper  for  the  determination  of  a  Jury,  and  that  the 
second  question,  which  depended  upon  conflicting  testimony,  could  be  more 
satisfactorily  determined  by  hearing  of  the  witnesses  in  person. 

In  Eqaity. 

Before  Gbat  and  Colt,  JJ. 

Gbat,  Jastioe.  This  bill  in  equity,  for  the  infringement  of  two 
patents,  has  been  argned  upon  the  printed  record  of  pleadings  and 
proofs. 

In  the  present  state  of  the  law,  there  can  be  no  donbt  that  the 
patent  dated  September  21,  1880,  for  an  improvement  in  "lacing- 
hook  stock,"  is  void  for  want  of  invention. 

With  regard  to  the  patent  dated  June  13,  1882,  for  improvements 
in  "machines  for  making  lacing-hooks,"  the  case  presents  questions 
requiring  more  consideration,  the  chief  of  which  may  be  summed  up 
thus :  First.  Whether  the  plaintiff  Smith  or  the  defendant  Halkyard 
was  the  first  inventor.  Second.  Had  the  invention  been  in  public 
use  more  than  two  years  before  Smith's  application?  Third.  Are 
the  first,  third,  and  seventh  claims  void  for  want  of  novelty  ?  Fourth. 
Have  the  second  and  eighth  claims  been  infringed  by  the  defendants  ? 

The  first  question  presents  a  simple  issue  of  fact  proper  for  the  de- 
termination of  a  jury.  The  supposed  invention  was  made  in  the 
shop  of  the  Union  Eyelet  Company,  in  which  Smith  was  superin- 
tendent, and  Halkyard  machinist  and  tool-maker.  Each  of  them 
testifies  that  he  was  the  first  inventor,  and  the  real  question  is,  which 
of  them  is  to  be  believed?  The  second  question,  also,  depends  upon 
conflicting  testimony,  and  can  be  more  satisfactorily  determined  by 
a  bearing  of  the  witnesses  in  person.  It  is  therefore  ordered  that 
these  two  questions  be  submitted  to  a  jury  of  12  men,  to  be  drawn, 
summoned,  and  impaneled  in  the  usual  manner;  and  the  further 
consideration  of  the  case  is  postponed  until  a  verdict,  satisfactory  to 
the  judge  who  presides  at  the  trial,  shall  have  been  returned  upon 
these  two  questions. 

Issues  to  a  jury  to  be  framed  accordingly. 

•Edited  by  Cliarles  C.  Linlhicom,  Esq.,  of  the  Chicago  bar. 
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The  Noodlbbdbn.     (Cubtis,  Libelant.) 

(District  Court,  B,  Oregon.    October  88. 1886.) 

1.  CoDBTS— TJnitbd  States  DisTBicr  Coubt— Jubisdictioit  of  Tobts  ow  thb 
HioH  Seab. 

The  district  conrts  have  jurisdiction  of  torts  committed  on  the  high  seas, 
without  reference  to  the  nationality  of  the  vessel  or  the  parties  thereto.  Bern- 
hard  V.  Grtene,  8  Sawy.  230,  affirmed.   , 

8.  Seamen— Injtjbt—Skawobthiness  of  Vbbbei.. 

When  the  master  of  a  British  vessel  knowingly  allows  a  rope  to  remain  in 
an  insecure  condition,  and  a  seaman,  in  the  proper  discbarge  of  his  duty,  falls 
to  the  deck  therefrom,  and  is  hurt  in  consequence  of  such  neglect,  the  seaman 
may  maintain  a  suit  against  such  vessel  in  this  court  for  damages. 

>.  Saue — Crane-Line — Purpobb  and  Use  of. 

The  primary  purpose  of  a  crane-line  is  to  steady  the  back -stay,  and,  In  blus- 
tering weather,  it  is  apt  to  chafe  where  it  is  joined  to  the  stay  or  shroud;  but 
it  may  also  be  and  is  used  as  a  foot-rope  for  light  work,  the  party  doing  so 
taking  the  precaution  to  keep  one  hand  on,  or  arm  or  leg  around,  the  stay  or 
shroud,  as  a  support  in  case  of  accidenk. 

4.  Same— Wages. 

When  a  British  seaman  is  unable  to  complete  the  voyage  from  this  port  to 
the  port  of  discharge  in  the  United  Kingdom,  by  reason  of  injuries  sustained 
while  In  the  service  of  the  vessel,  and  is  sent  bjr  the  master  to  the  hospital,  he 
may  maintain  a  suit  in  this  court  to  recover  the  wages  earned  and  unpaid  at 
the  time  of  going  to  the  hospital. 

5.  Dahaoes — Pebsonal  Injury. 

Estimation  and  allowance  of  damages  for  injury  to  the  anlde  by  falling 
from  the  crane-line  on  the  foremast  shroud  and  back-stay. 

In  Admiralty.     Suit  for  damages  and  wages. 

Edward  N.  Deady  and  Horace  B.  Nicholat,  for  libelant. 

C.  E.  S.  Wood,  for  defendant. 

Deadt,  J.  This  suit  is  brought  by  the  libelant,  Daniel  Curtis, 
against  the  British  bark  Noddlebarn  and  her  master,  Joseph  Hogg, 
to  recover  f  5,000  damages  for  an  injury  to  his  ankle,  received  while 
serving  on  the  vessel  as  a  seaman,  and  for  a  balance  of  $70  due  him 
as  wages  on  account  of  such  service. 

From  the  pleadings  and  evidence  I  find  the  following  facts: 

On  March  24,  1886,  ttie  libelant  duly  shipped  on  the  Noddleburn,  at  Liver- 
pool, for  a  voyage  to  this  port,  and  thence  to  a  port  of  discharge  in  the 
United  Kingdom,  as  an  able-bodied  seaman,  at  and  for  the  monthly  wages  of 
2  pounds  and  15  shillings.  On  April  23,  about  4  p.  m.,  in  latitude  about  15 
N.,  in  the  Atlantic  ocean,  as  the  vessel  was  being  put  about,  the  libelant  was 
ordered  by  the  mate  to  go  aloft  and  pass  the  maintop  gallant  stay-sail  sheet 
dver  the  middle  stay,  from  the  port  to  the  starboard  side.  When  the  libelant 
reached  the  foretop  he  took  hold  of  the  bight  of  the  sheet,  and  attempted  to 
haul  it;  but,  flnding  that  it  would  not  come,  he  concluded  that  the  hooks  on 
the  end  of  the  sheet  were  foul  of  the  jib-halyards,  and  went  out  on  the  rope 
sometimes  called  the  crane-line,  between  the  foremast  back-stay  and  the  after 
foremast  shroud,  and,  holding  to  the  shroud  with  one  hand  and  taking  the 
sheet  in  the  other,  attempted  to  shake  it  loose,  when  the  seizing  fastening  the 
line  gave  way,  and  the  libelant  fell  to  the  deck,  a  distance  of  30  or  40  feet, 
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the  weight  of  his  body  loosening  his  hold  on  the  shrond,  and  struck  on  a 
spare  anchor  lying  on  tlie  decic  between  the  waist  jand  the  foremast,  thus 
spraining  his  riglit  ankle,  and  fracturing  obliquely  the  external  malleolus,  or 
lower  end  of  the  Jibiila  or  outer  bone  of  the  leg.  The  master,  with  the  aid  of 
some  of  the  crew,  pulled  the  ankle  into  place,  but  did  not  discover  the  fracture 
of  the  bone  then  or  afterwards.  lie  also  bandaged  the  leg,  and  put  it  into 
splints,  and  then  sent  the  man  to  his  bunk,  but  did  hot  visit  him  until  the 
next  day.  In  the  meanwhile  the  leg  swelled  so  that  it  became  very  painful, 
and  the  libelant  removed  the  bandages.  Tiie  master  had  the  bandages  put 
on  again  without  tlie  splints,  and  the  man  remained  in  his  room  for  several 
weeks,  with  his  leg  more  or  less  bandageil,  and  once  again  in  splints  a  short 
time;  the  master  visiting  him  not  more  than  twice  in  that  time,  besides  hav- 
ing him  go  aft  occjisionally,  at  much  pain  and  inconvenience  to  the  libelant. 
In  the  course  of  six  or  seven  weeks  the  master  had  a  pair  of  crutches  made 
for  the  libelant,  and,  with  his  assent,  set  him  to  work  cleaning  the  lamps 
and  brass-work  during  the  day. 

On  August  the  12tli  the  vessel  arrived  in  Astoria,  where,  after  a  delay  of 
a  couple  of  days,  tlie  master  called  a  doctor  on  bofyd  to  examine  the  libelant's 
leg,  but  he  did  nothing  for  it;  saying  that  it  would  have  to  be  reset,  while 
the  master  insisted  it  was  nothing  but  a  sprain,  and  would  get  well  in  time 
of  itself.  On  August  the  19tb  the.  vessel  arrived  at  Portland.  By  the  di- 
rection of  the  mast-er  the  libelant  did  duty  as  niglit  watchman  from  the  arri- 
val of  the  vessel  in  the  Columbia  river  until  August  25th,  when  he  was,  at 
his  own  urgent  request,  sent  to  the  Good  Samaritan  hospital,  where  he  still 
remains.  On  his  arrival  there,  according  to  the  testimony  of  Dr.  S<iylor,  the 
phy.sician  in  charge,  his  foot  and  leg,  from  the  toe  to  the  knee,  were  very 
much  swollen;  so  much  so  that  the  condition  of  the  ankle  and  the  extent  of 
the  injury  could  not  then  be  determined.  Absolute  rest  was  then  prescribed, 
and  a  plaster  cast  put  on  the  ankle  for  some  five  or  six  weeks,  when  it  was 
ascertained  that  the  external  malleolus  was  fractured,  and  had  united  so  as 
to  leave  the  end  of  the  bone  projecting  outwards  instead  of  downwards;  thus 
leavi  ng  the  ankle,  or  tarsus,  witliont  any  outer  support,  so  that  when  the  libel- 
ant steps  on  anything  but  a  flat  surface  bis  foot  is  likely  to  turn  under  taim. 
for  which  reason  he  will  never  be  able  to  follow  the  sea  again. 

The  miister,  acting  probably  under  the  impression  that  the  injury  to  the 
libelant  was  only  a  sprain  of  the  ankle,  did  not  pay  much  attention  to  him, 
or  manifest  any  particular  concern  for  his  comfort  or  recovery.  After  send- 
ing him  to  the  hospital  he  did  not  visit  him,  or  pay  him  any  attention,  until 
he  heard  this  suit  was  about  to  be  commenced, — Septejnber  17tb, — and  then 
only  on  that  account. 

Sliortly  before  the  accident  to  the  libelant  one  of  the  crew  informed  the 
mate  that  the  seizing  on  this  crane-line  was  chafed  and  insuRicient,  when  the 
latter  sent  another  man  np,  with  proper  material,  to  put  the  line  in  good  con- 
dition. As  the  man  was  going  up  the  rigging  to  make  the  repair  the  master 
saw  him,  and  asked  the  mate  what  be  was  doing  there.  The  mate  informed 
him,  when  the  master  ordered  him  to  recall  the  man,  and  set  him  to  work  on 
the  deck  with  sand  and  canvas,  at  the  same  time  accusing  him,  in  obscene 
and  Althy  terms,  with  trying  to  curry  favor  with  the  men  by  giving  them 
"soft  jobs."  The  man  was  recalled,  and  the  line  not  repaired,  and  hence  the 
injury  to  the  libelant.  The  master  denies  this  statement  in  a  vague  and  ar- 
gumentative way,  but  the  testimony  of  the  mate  and  the  two  men  concerned 
in  the  transaction  is  clear  and  convincing. 

The  defense  made  on  the  argument  rests  mainly  on  pointa  of  law : 
(1)  The  court  has  no  jurisdiction  in  the  premises;  (2)  by  the  British 
law  there  is  no  implied  warranty  of  seaworthiness  of  the  vessel,  or  her 
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equipment,  in  the  contract  between  the  seaman  and  her  owner;  and 
(3)  the  orane-line  was  not  a  foot-line,  and  therefore  the  libelant  was 
guilty  of  negligence  in  going  on  the  same  as  he  did,  and  thereby  con- 
tributed to  the  injury  he  sustained. 

The  question  of  jurisdiction  was  not  pressed  by  counsel,  but  merely 
stated  and  submitted. 

In  Bernkard  y.  Greene,  8  Sawy.  230,  this  conrt,  after  a  careful 
examination  of  the  subject,  held,  in  the  language  of  the  syllabus,  that 
(1)  "the  district  courts  of  the  United  States,  as  courts  of  admiralty, 
bare  jurisdiction  of  torts  committed  on  the  high  seas,  without  refer- 
ence to  the  nationality  of  the  vessel  on  which  they  are  committed,  or 
that  of  the  parties  to  them;"  but  that  (2)  "such  jurisdiction  wiU,  in 
the  discretion  of  the  conrt,  be  declined  in  suits  between  foreigners, 
where  it  appears  that  justice  would  be  as  well  done  by  remitting  the 
parties  to  their  home  fornm ;"  and  (3)  "where  the  suit  is  between  for> 
eigners,  who  are  subjects  of  different  governments,  and  therefore  have 
no  common  home  forum,  the  jurisdiction  will  not  be  declined."  The 
opinion  in  this  case  was  delivered  and  published  over  12  years  ago, 
and,  while  it  has  attracted  attention,  it  has  not,  that  I  am  aware  of, 
been  the  subject  of  adverse  criticism. 

In  Tk«  Belgenland,  114  U.  S.  856,  S.  C.  6  Sup.  Ct.  Bep.  860,  Mr. 
Jnstice  BbadiiBT,  in  delivering  the  opinion  of  the  conrt,  did  me  the 
honor  to  cite  it  with  express  approbation  on  the  question  of  jurisdic- 
■tion,  where  the  ret  or  parties  have  no  common  forum.  Until  the  case 
is  directly  overrnled,  it  will  be  regarded  as  authority  in  this  court. 

The  only  decision  in  the  English  courts  on  the  second  point  is  the 
«a8e  of  Couch  v.  Steel,  3  El.  &  Bl.  402,  (24  Eng.  Law  &  Eq.  77.)  This 
was  an  action  at  law  in  the  queen's  bench  by  a  seaman  to  recover 
-damages  for  injuries  sustained  in  consequence  of  the  vessel  leaving 
port  in  an  nnseaworthy  condition.  There  was  no  allegation  that 
ihe  owners  knew  the  vessel  was  nnseaworthy.  On  demurrer,  the 
<!ourt  held  that  the  plaintiff  oonld  not  recover,  as  there  was  no  im- 
plied warranty  on  the  part  of  the  owner  that  the  vessel  was  seaworthy. 
Mr.  Parsons  (2  Ship.  &  Adm.  78)  says:  "This  decision  is  clearly  re- 
pugnant to  the  principles  of  the  American  authorities  on  this  subject, 
independent  of  statute  provisions;"  citing  The  Cyrut,  2  Pet.  Adm. 
407, 411 ;  The  Polly,  Id.  420.  The  case  was  decided  in  1854,  appar- 
ently without  deliberation.  The  question  was  rather  a  moot  one  than 
otherwise  in  the  case,  as  the  right  to  recover  on  the  second  count  was 
«ustained,  on  the  ground  that  the  vessel  went  to  sea,  contrary  to 
Btatnte,  without  a  medicine  chest.  This  ruling,  in  my  judgment,  is 
a  harsh  and  nnjust  one.  It  was  made,  not  in  a  court  of  admiralty, 
but  of  law,  and  proceeds  on  considerations  more  applicable  to  em- 
ployment on  land  than  at  sea,  if  to  either.  The  Chandos,  6  Sawy. 
540;  8.  C.  4  Fed.  Bep.  Hi5.  In  his  opinion.  Lord  Chief  Justice 
Oampbell  rests  his  conclusion  on  the  case  of  Priettley  v.  Fotoler,  3 
Mees.  &  W.  1,  in  which  the  rule  was  first  established  that  an  em- 
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ployer  is  never  reeponsible  for  an  injury  sustained  by  his  servant 
or  employe,  in  consequence  of  the  negligence  of  a  fellow-servant,  so 
long  as  the  employer  exercised  due  diligence  in  the  employment  and 
retention  of  the  latter.  But  this  partial  rule  has  been  so  modified 
in  the  national  courts,  and  those  of  many  of  the  states,  that  "where 
a  servant  is  authorized  and  required  by  his  employment  to  furnish  or 
provide  suitable  material  or  appliances  for  the  work  in  which  bis 
fellow-servants  are  engaged,  whether  ander  his  special  direction  or 
otherwise,  and  one  of  them  is  injured  by  reason  of  his  neglect  or 
omission  in  either  of  these  respects,  the  common  master  or  employer 
is  responsible  in  either  case."  Gilmore  v.  Northern  Pac.  Ry.  Co.,  d 
Sawy.  563;  8.  0.  18  Fed.  Eep.  869;  Hough  v.  Railway  Co.,  100  U. 
S.  213;  Chicago,  M.  d  St.  P.  Ry.  Co.  v.  Rost,  112  U.  S.  377;  S.  C. 
5  Sup.  Ct.  Rep.  184;  Northern  Pac.  Ry.  Co.  v.  Herbert,  116  U.  S. 
647 ;  S.  C.  6  Sup.  Ct.  Bep.  590.  And  it  is  very  doubtful  if  the  de- 
cision in  Couch  v.  Steel  would  now  be  followed  in  England ;  espe- 
cially in  the  face  of  the  British  shipping  act,  passed  in  the  same  year, 
giving  to  a  fourth  of  the  crew  of  a  vessel  a  right  to  have  a  survey,  and 
making  unseaworthiness  a  sufficient  excuse  for  desertion,  or  a  refusal 
to  join  the  ship  after  signing  the  articles.     1  Kay,  S.  &  S.  575. 

But  admitting,  for  the  occasion,  that  this  court  ought  to  follow  the 
ruling  in  Couch  v.  Steel,  in  a  suit  by  a  British  seaman  against  a 
British  vessel,  it  is  not  in  point.  The  circumstances  are  difiFerent. 
In  that  case  it  did  not  appear  that  the  owner  had  knowledge  of  the 
unseaworthiness  of  the  vessel;  but  in  this  one  there  was  actual 
knowledge  on  the  part  of  both  tho  master  and  the  mate  of  the  un- 
sound and  unseaworthy  condition  of  the  vessel  in  the  particular  of 
this  rope,  coupled  not  only  with  willful  negligence,  but  wanton  in- 
difference, on  the  part  of  the  former.  It  is  admitted  that  the  master 
stands  for  and  represents  the  owner  while  in  charge  of  the  vessel, 
and,  in  my  judgment,  the  mate,  when  not  in  the  immediate  presence 
of  the  former,  does  also.  The  Chandot,  6  Sawy.  548 ;  B.  C  4  Fed. 
Bep.  645. 

The  point  of  contributory  negligence  is  the  one  most  insisted  on  by 
the  defense.  Considerable  testimony  was  taken  on  the  question  of 
what  is  the  purpose  of  the  orane-line,  and  whether  it  may  properly 
be  used  as  a  foot-rope.  The  crew  of  the  vessel,  and  others  who  had 
been  to  sea  as  seamen  and  mate,  testified  that  it  was  used,  when 
convenient,  as  a  foot-rope.  Several  masters  of  British  vessels  in  this 
port  swore  that  it  ought  not  to  be  used  as  a  foot-rope.  The  master, 
while  stating  that  it  is  not  primarily  a  foot-rope,  in  effect  admitted 
that  it  might  be  and  was  so  used,  with  care,  by  holding  on  to  the 
stay  or  shroud  with  one  band,  or,  as  he  aptly  put  it,  the  man  keeping 
"one  hand  for  himself  and  the  other  for  his  owner." 

The  evidence  and  argument  of  the  defense  concerning  the  libelant's 
use  of  the  crane-line  assumed  that  he  stood  thereon  with  both  feet, 
and  pulled  at  the  sheet  with  both  hands,  thus  putting  both  his  weight 
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and  strength  on  the  rope,  without  holding  on  to  anything.  But  there 
is  no  evidence  in  support  of  this  assumption.  The  only  evidence  on 
the  subject  is  the  testimony  of  the  libelant.  He  says  that  when  he 
found  the  lower  end  of  the  sheet  was  foul,  and  would  not  come  up,  he 
concluded  that  the  hooks  on  the  end  of  it  were  fast  in  the  jib-halyard 
on  the  port  side  of  the  vessel.  The  bark  was  going  about,  and  dis- 
patch  was  necessary,  and  so,  for  the  purpose  of  loosing  the  sheet,  he 
went  out  on  the  crane-line,  as  nearly  directly  over  it  as  he  could,  and, 
holding  on  to  the  shroud  with  one  hand,  shook  the  sheet  with  the 
other  for  the  purpose  of  loosing  the  hooks,  when  the  line  gave  way, 
and  precipitated  him  to  the  deck.  The  libelant  impressed  me  favor- 
ably. His  manner  was  modest,  and  his  speech  moderate,  and  he 
spoke  as  one  telling  the  truth.  In  addition,  his  story  in  this  respect 
is  intrinsically  probable.  Any  seamen  would  know  that,  if  the  books 
were  fast,  pulling  on  the  sheet,  and  particularly  in  the  line  from  the 
side  of  the  vessel  to  the  foretop,  was  not  the  way  to  loose  them ;  and 
that  the  proper  method  was  to  get  directly  over  them,  as  near  as  pos- 
sible, and  shake  them  loose,  as  an  angler  would  his  hook  when  caught 
on  something  in  the  bed  of  the  stream.  Substantially,  this  is  the 
libelant's  account  of  bow  he  went  on  the  crane-line,  and  what  he  did 
there. 

In  The  Chandos,  6  Sawy.  647,  S.  C.  4  Fed.  Bep.  645,  speaking  in 
the  light  of  the  evidence  in  that  case,  which  was  limited,  and  froni 
no  other  knowledge  or  information,  I  said,  substantially,  that  the 
crane-line  is  not  primarily  a  foot-rope,  but  intended  to  keep  the  stays 
steady ;  that  it  is  often  used  by  seamen  in  going  from  the  top  to  cast 
off  the  stop  on  the  foretop-gallant  halyards,  but  that  it  is  considered 
an  insecure  footing,  and  one  that  ought  not  to  be  used  without  other 
support,  or  more  than  ordinary  caution.  On  further  acquaintance 
with  the  subject,  and  particularly  from  the  evidence  in  this  case,  I 
am  satisfied  that  this  statement  of  the  purpose  and  use  of  this  rope 
in  the  equipment  and  conduct  of  a  vessel  is  somewhat  narrower  than 
the  fact,  as  known  and  practiced  by  seamen.  I  think  the  crane-line 
is  very  commonly  used  to  step  or  walk  on,  and  even  to  do  light  work 
on, — such  as  to  pass  a  rope, — but  not  to  stand  and  heave  and  haul 
on ;  but,  generally,  with  one  hand  on,  or  arm  or  leg  around,  the  shroud 
or  stay,  as  a  security.  And  such  was  the  use  made  of  it  by  the  libel- 
ant. Indeed,  the  use  he  made  of  it  would  not  be  considered  negli- 
gent, even  under  the  view  taken  of  the  matter  in  the  case  of  The 
Chandos.  In  that  case  the  libelant,  a  heavy  man,  went  up  the  fore- 
rigging,  and  onto  the  crane-line,  in  the  night,  to  cast  off  the  stop  on 
the  foretop-gallant  halyards,  and,  instead  of  holding  on  to  the  shroud 
or  stay  in  any  manner,  sat  or  stood  on  the  line  with  all  bis  weight, 
while  using  both  bands  to  loose  the  stop,  when  the  line  parted  at  the 
bitch  near  the  stay,  and  he  fell. 

It  is  also  suggested  that  the  libelant  might,  with  care,  have  ob- 
served the  faulty  condition  of  the  rope  before  going  on  it.     But  the 
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line  gave  wa;  at  the  shroud,  and  the  chafing  of  the  seizing,  as  it  rubbed 
against  the  outside  of  the  shroud,  would  not  be  apparent  to  one  com- 
ing onto  the  line  from  the  opposite  side  thereof,  as  the  libelant  did. 

In  conclusioii,  in  my  judgment,  the  libelant  was  not  guilty  of  con- 
tributory negligence  in  going  out  on  the  crane-line  when  and  as  he 
did,  but  his  fall  therefrom,  and  the  injury  sustained  thereby,  are  di- 
rectly attributable  to  the  unsound  and  unseaworthy  condition  of  this 
rope,  resulting  from  the  willful  negligence  and  wanton  indifference 
of  the  master  in  the  premises. 

It  only  remains  to  be  considered  what  damages  the  libelant  is  en- 
titled to  recover.  According  to  the  articles,  he  is  in  his  thirty-first 
year.  His  occupation  is  that  of  a  seaman,  at  which  he  can  probably 
earn  $150  a  year  besides  his  living.  He  will  not  be  able  to  do  duty 
as  a  seaman  again;  but  be  can  work  at  any  common  labor  where  he 
can  have  a  smooth,  fiat  surface  to  stand  or  walk  on.  Assuming  that 
his  power  to  earn  money  is  permanently  diminished  one-third  by  the 
injury,  I  will  allow  him  $1,000  on  this  account,  and  to  this  add  $500 
as  a  compensation,  in  some  measure,  for  the  bodily  and  mental  suf- 
fering he  sustained  during  the  four  months  which  elapsed  between 
the  date  of  his  injury  and  his  removal  to  the  hospital,  and  the  cost 
and  expense  of  maintaining  this  suit  for  redress. 

It  is  admitted  in  the  answer  that  the  sum  of  $70.70  is  doe  the 
libelant  on  account  of  wages.  Although  the  voyage  for  which  the 
libelant  shipped  does  not  terminate  in  this  port,  but  in  the  United 
Kingdom,  still  it  is  practically  at  an  end.  The  man  is  yet  on  crutches, 
and  will  be  unable  to  do  a  seaman's  duty  Vhen  he  can  walk  without 
them.  He  has  been  sent  to  the  hospital  by  the  master,  at  his  own  re- 
quest, which,  under  the  circumstances,  is  equivalent  to  a  rescission 
of  the  contract.  It  is  also  better  for  the  owners  that  he  be  paid  his 
wages,  and  allowed  to  leave  the  vessel,  and  thereby  absolve  it  from 
any  further  responsibility  on  his  account.  To  this  amount  of  $1,- 
570.70  there  probably  ought  to  be  added  the  sum  of  $500,  in  con- 
sideration of  the  neglect  and  indifference  with  which  the  libelant 
was  treated  by  the  master  after  his  injury.  Instead  of  going  forward 
every  day,  as  he  should  have  done,  and  looking  a/ter  the  man's  leg, 
and  doing  what  he  could  to  make  him  comfortable,  he  contented  him- 
self with  one  or  two  visits,  and  occasional  inquiries  of  the  cook  and 
steward ;  and  was  even  cruel  enough,  on  some  occasions,  to  have  the 
man  hobble  aft,  without  a  crutch,  to  see  him,  and  get  a  dose  of 
castor  oil.  According  to  bis  own  statement,  the  master  did  not  visit 
the  libelant  after  the  accident  until  the  next  day,  but  whether  early 
or  late  he  does  not  state.  But,  under  the  circumstances,  I  prefer  to 
err  in  fixing  the  amount  of  damages  against  the  libelant  rather  than 
in  his  favor. 

The  libelant  is  entitled  to  a  decree  for  $1,570.70,  and  the  costa 
and  disbursements  of  the  suit. 
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The  Tbot.i 

(Diitriet  Covrl,  N.  D.  New  York.    October  9, 1886.) 

CoiiiiiBiON — Tug  amb  Tow  —  Negligence  —  Bbcovbbt  AOAiHgT  Ohb  ok  Both 

VESBXLa. 

When  a  collision  ia  caused  by  the  negligence  of  two  Tessels,  proof  that  the 
disaster  could  have  been  prevented  by  one  of  them  is  not  sufficient  to  excul- 
pate the  other.  The  entire  damage  may  be  recovered  from  one  vessel,  though 
both  be  in  fault,  if  one  only  is  served. 

In  Admiralty. 

George  Clinton,  for  libelant. 

S.  B.  Porter,  for  claimant. 

GoxE,  J.  The  owner  of  the  canal-boat  S.  H.  Fish  brings  ibis  ac- 
tion against  the  steam-tug  Troy  to  recover  damages  occasioned  by 
her  negligence  in  causing,  or  contributing  to  cause,  a  collision  be- 
tween the  canal-boat  and  the  steam-tug  Bambler.  In  the  libel,  which 
was  filed  July  13,  1880,  both  tugs  were  made  parties,  and  the  coUis- 
ion  is  there  attributed  to  their  joint  negligence.  For  some  reason, 
not  fully  explained,  the  Bambler  was  not  served  with  process,  and  is 
now,  beyond  the  jurisdiction  of  the  court. 

On  the  morning  of  the  first  of  November,  1879,  the  libelant  em- 
ployed the  Troy  to  tow  his  canal-boat,  from  a  point  in  the  Erie  canal 
near  Baker's  dock,  to  the  Niagara  elevator,  on  the  Buffalo  river, 
where  she  was  to  take  in  a  cargo  of  wheat.  The  route  lay  through 
slipj  No.  1  and  the  Erie  basin.  The  channel  in  the  basin  at  this 
point,  owing  to  a  sunken  barge  and  shallow  water  opposite  the  slip, 
is  about  238  feet  wide.  On  the  day  in  question  three  vessels  were 
lying  at  the  southerly  corner  of  the  slip,  projecting  into  the  basin 
some  85  feet;  thus  reducing  the  width  of  the  channel  to  153  feet. 
Two  vessels  of  about  similar  dimensions  were  lying  abreast  at  the 
northerly  corner  of  the  slip.  The  canal  boat  was  about  97  feet 
in  length,  the  Troy  48  feet,  and  the  line  between  them  7  feet,  so 
that  the  distance  from  the  stem  of  the  tug  to  the  stern  of  the  oanal- 
boat  was  152  feet,  or  but  a  foot  less  than  the  width  of  the  channel 
between  the  vessels  and  the  sunken  barge.  The  Bambler,  a  larger 
tug  than  the  Troy,  was  proceeding,  at  the  usual  rate  of  four  miles  an 
hour,  down  the  Erie  basin,  when  the  Troy,  with  her  tow,  headed 
west,  and  going  at  the  rate  of  three  miles  an  hour,  emerged  from  the 
sUp.  The  Troy  proceeded  on  her  course;  and,  when  she  was  within 
a  short  distance  of  the  sunken  barge,  the  canal-boat,  which  then  was 
moving  directly  across  the  channel,  was  struck  by  the  Bambler  on  her 
port  side,  forward  of  amidships,  and  nearly  opposite  the  forward 
hatch.     The  blow  caused  her  to  sink  soon  afterwards. 

■lleported  by  Theodore  M.  Etting,  £aq.,  of  the  Philadelphia  bar. 
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The  sitaation  can  be  better  illustrated  hj  a  diagram  than  by  words : 


i>   z<   0 


*«i« 


**«/» 


The  collision  took  place  between  9  and  10  o'clock,  in  broad  day- 
light. The  weather  was  clear,  and  there  was  but  little  wind.  There 
is  some  dispute  as  to  whether  the  tug  Troy  gave  any  signal  while  in 
the  slip.  Those  on  the  Rambler  and  the  Fish  heard  none.  The 
claimant's  positive  testimony  that  she  blew  three  blasts  when  qpposite 
the  Exchange  elevator,  near  the  entrance  to  the  slip,  should,  how« 
ever,  be  accepted  as  true. 

It  is  conceded  by  all  that  the  canal-boat  was  helpless,  and  there- 
fore without  fault.  It  may  also  be  regarded  as  proved  that  the  Bam- 
bier  was  guilty  of  negligence.  The  court  so  intimated  at  the  argu- 
ment, and  no  reason  is  seen  for  changing  the  opinion  then  formed. 
That  a  powerful  tug,  unincumbered  by  a  tow,  could  have  avoided 
such  a  collision,  is  a  proposition  almost  self-evident.  But  the  Ram- 
bler is  not  now  before  the  court,  and  the  inquiry  must  therefore  be 
wholly  confined  to  the  Troy.  Was  she  at  fault?  Could  she  have 
avoided  the  collision  ? 

The  theory  of  the  claimants  apparently  is  that  they  are  excnlpated 
when  it  is  shown  that  the  Bambler  could  have  prevented  the  accident; 
that,  because  the  proper  way  for  a  tug  with  a  tow  to  pass  out  of  slip 
No.  1  is  to  go  straight  across  the  channel,  it  follows,  as  a  necessary 
conclusion,  that  this  course  must  be  pursued  in  all  circumstances, 
and  without  reference  to  the  danger  confronting  her.  This  proposi- 
tion cannot  be  maintained.  A  party  who  is  compelled  to  cross  a 
railroad  track  in  order  to  reach  his  destination,  and  who,  without 
making  the  slightest  effort  to  ascertain  whether  the  track  is  clear. 
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drives  his  team  in  front  of  an  advancing  train,  and  wrecks  his  wagon, 
cannot  escape  the  charge  of  negligence  by  proving  that  the  engineer, 
by  reversing  his  engine  and  applying  the  air-brakes,  might  have 
avoided  the  accident. 

The  channel  tbrongh  the  basin  was  the  regularly  traveled  route 
where  vessels  were  constantly  passing  and  repassing.  Slip  No.  1 
was  a  comparatively  antraveled  water-way.  On  the  day  in  question, 
egress  was  rendered  particularly  dangerous  by  reason  of  the  ves- 
sels lying  abreast  at  each  side  of  the  entrance.  The  sunken  barge 
opposite  made  the  channel  a  narrow  one  at  all  times,  but  these  ob- 
structions reduced  it  to  153  feet.  The  master  of  the  Troy  knew  all 
this.  He  knew  that,  in  order  to  take  his  tow  up  the  basin,  it  was 
necessary  for  him  to  ran  across  and  completely  block  the  channel. 
He  could  see  neither  north  nor  south  until  the  tug  had  passed  the 
outmost  vessel.  He  did  not  know  but  a  tug  with  a  heavy  tow,  or  a 
large  vessel,  not  easily  controlled,  was  about  passing  the  slip;  and 
yet,  without  taking  any  eictraordinary  means  to  ascertain  the  situa- 
tion, without  slackening  his  speed,  without  giving  any  but  the  ordi- 
nary signal,  which  indicated  that  a  tug  was  in  the  slip,  and  nothing 
more,  he  ran  out  directly  across  the  channel.  The  canal-boat  was 
thus  caught  in  a  trap  without  power  to  protect  herself.  The  situa- 
tion was  unusual.  It  demanded  unusual  precautions.  The  failure 
to  take  them  was  negligence.  The  testimony  is  undisputed  that  the 
Troy  was  handled  precisely  as  she  would  have  been  if  the  channel 
had  been  clear.  But,  even  after  the  tug  had  reached  the  middle  of 
the  channel,  she  might,  it  seems,  have  prevented  the  collision.  The 
Bambler  did  not  know  that  the  Troy  had  a  tow  until  the  line  became 
visible.  She  was  not  called  upon  to  stop  until  this  fact  was  appar- 
ent. It  was  entirely  obvious  that  the  Troy  alone  could  have  crossed, 
as  she  did  cross,  with  entire  safety.  But  the  Troy  knew  that  she  had 
a  tow.  She  saw  the  Bambler  bearing  down  upon  her,  without  dimi- 
nution of  speed  or  change  of  course,  until  she  was  about  100  feet 
away.  The  Bambler  was  then  informed  that  the  Troy  had  a  tow, 
and  the  Bambler  was  reversed.  Why  was  not  the  Troy  reversed? 
The  evidence  on  the  part  of  the  libelant  is  not  as  full  upon  this  point 
as  it  might  have  been.  The  court,  however,  being  frequently  called 
upon  to  deal  with  the  relations  of  tugs  to  their  tows,  may  take  judicial 
notice  of  what  a  tug  can  do  in  certain  circumstances. 

It  is  in  evidence  that  the  Ba:nbler,  a  much  larger  tug,  and  going 
at  a  greater  rate  of  speed,  could  have  been  stopped  in  from  15  to 
20  feet.  The  Troy  certainly  conld  have  been  stopped  within  the 
same  space.  If,  on  emerging  into  the  basin,  the  Troy  had  given 
the  danger  signal,  immediately  reversed,  and  stopped  the  canal-boat 
which  was  unloaded,  and  therefore  more  easily  controlled,  it  is  quite 
certain  that  the  injury  would  have  been  averted.  So,  too,  she  might 
have  ported  and  gone  to  the  north.  In  this  way  the  blow  would  have 
been  avoided  altogether,  or,  if  received,  it  would  have  been  a  glanc- 
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ing  blow,  and  comparatively  harmless.  It  is  true  that  the  sitaation 
after  the  Troy  bad  passed  into  the  chamiel  was  a  difficnlt  and  an  em- 
barrassing one.  Almost  any  maneuver  saggested  might  have  been 
attended  with  some  injury  to  the  canal-boat,  and  to  the  jib-booms 
and  head-gearing  of  tbe  adjacent  vessels,  bat  any  course'  was  pref- 
erable to  running  directly  across  the  bows  of  a  large  and  powerful 
tug  which  was  rapidly  approaching,  and  which  had  shown  no  incli- 
nation to  stop  or  change  her  course.  In  the  one  case  the  danger 
was  imminent,  and  the  consequence  of  a  collision  serious;  in  the 
other,  it  was  contingent  and  Vemote,  and  in  any  event  but  slight 
injury  could  ensue. 

There  is  not  the  slightest  doubt  in  the  mind  of  file  court  that  the 
collision  was  caused  by  the  fault  of  both  tugs;  but  as  the  Troy  is  the 
only  one  proceeded  against,  and  as  the.  Rambler  is  not  now  within 
the  jurisdiction  of  the  court,  the  recovery,  so  far  as  the  present  cause 
is  concerned,  must  be  against  the  Troy  alone.  The  Atlas,  93  U.  S. 
302. 

There  should  be  a  decree  for  the  libelant,  with  costs,  and  a  refer- 
ence to  compute  the  amount  due. 
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HvoHiTT  V.  Johnson.' 

(Oirfuil  Court,  E.  D.  Miuouri.    September  30, 1886.) 

1,  Promibsoby  Notes— NE00TiABn.nT—BxEi£PTi0N8. 

A  note  is  not  rendered  non-negotiable  by  the  addition  of  the  followinjif  stip- 
Illation,  viz.:  "We  do  hereby  relinquish  and  waive  the  benefit  of  all  laws  ex- 
empting real  and  personal  property  from  levy  and  sale.  "* 
9.  Same— ExoHANGK. 

A  note  is  rendered  uou-negotiable  by  the  incorporation  therein  of  an  agree- 
ment to  pay  the  sum  named,  "with   ♦    •    •    exdiange."* 

In  Equity. 

T.  W.  B.  Crews,  for  plaintiflf. 

Dfier,  Lee  <t  Ellis,  for  defendant. 

Breweb,  J.,  (oraUff.)  The  first  question  presented  is  whether  a 
note  ib  form  negotiable  is  rendered  non-negotiable  by  the  addition, 
at  its  close,  of  this  stipulation:  "We  do  hereby  relinquish  and  waive 
the  benefit  of  all  laws  exempting  real  and  personal  property  from  levy 
and  sale. "  In  the  absence  of  any  statute  of  the  state  prescribing  the 
effect  of  such  a  stipulation,  it  is  merely  a  question  of  general  com- 
mercial law,  in  which  federal  courts  follow  their  own  opinions,  rather 
than  necessarily  the  decisions  of  the  state  courts.  That  stipulation 
is  one  which  does  not  aifect  the  time  or  amount  of  payment,  or  place 
of  payment,  or  the  party  by  whom  or  to  whom  payment  is  to  be  made. 
In  short,  it  in  no  manner  affects  any  of  the  essential  elements  of  a 
negotiable  promissory  note.  It  is  a  stipulation  collateral  entirely  to 
all  that  goes  to  make  up  a  negotiable  note,  and  it  is  not  the  principal 
part  of  the  contract.  It  is  collateral  and  ancillary.  It  no  more 
affects  the  note  as  a  note  than  a  collateral  mortgage  or  trust  deed 
given  to  secure  its  payment;  and,  though  it  is  a  part  of  the  one  in- 
strument, yet,  as  the  supreme  court  of  this  state  and  other  courts 
have  held,  a  note,  and  mortgage  given  at  the  same  time  to  secure  it, 
although  written  in  two  instruments,  are  parts  of  the  same  transac- 
tion, and  are  to  be  construed  as  though  they  constituted  but  one  in- 
strument. I  have  no  hesitation  in  holding  that  this  stipulation  does 
not  affect  the  question  of  negotiability.  Of  course,  a  distinction  must 
be  made  between  a  case  like  this  and  an  instrument  which  contains 
a  contract  for  the  sale  of  property,  and  a  promise  to  pay  therefor. 
In  that  the  sale  is  the  main  feature,  or  at  least  an  indispensable  pro- 
vision, and  the  promise  to  pay  is  only  a  subordinate,  or  at  best  a  co- 
ordinate, part  of  the  agreement ;  for  here  the  note  is  the  principal 
thing.  The  promise  to  pay  is  the  contract,  and  this  other  is  a  mere 
collateral  and  supporting  stipulation. 

The  other  question,  which  affects  two  of  the  notes  sued  on,  is 
whether  a  note  otherwise  negotiable  is  rendered  non-negotiable  by 

•Edited  by  Bcnj.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
*8ee  note  at  end  of  catie.  piirt  1.  *  jee  note  at  end  of  case,  part  2. 

v.28F.no.l7— 55 
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this  stipulation  in  it,  viz.,  a  promise  to  pay,  "with  interest  and  ex- 
change." Now,  this  is  a  stipulation  which  affects  the  amount  to  be 
paid,  and  the  amount  to  be  paid  at  the  maturity  of  the  paper ;  and 
in  that  respect  it  differs  from  those  stipnlations  for  the  payment  of 
attorney's  fees  in  case  of  collection.  That  is  s  distinction  which 
should  be  borne  in  mind ;  for,'if  the  amount  to  be  paid  at  the  matu- 
rity  of  the  note  is  certain,  then,  although  I  know  the  supreme  court 
of  this  state  has  held  otherwise,  the  incorporation  of  a  stipulation 
for  the  payment  of  a  greater,  though  uncertain  and  contingent, 
amount  in  the  future,  does  not,  in  my  judgment,  affect  the  negotia- 
bility of  the  paper.  But  this  stipulation  renders  uncertain  the  amount 
to  be  paid  at  the  maturity  of  the  paper.  It  is  interest  and  exchange, 
and  what  that  exchange  will  be  no  one  can  tell. 

It  was  suggested  that  upon  this  paper  there  could  be  no  exchange, 
because  the  paper  was  payable  at  the  place  where  it  was  made,  and 
therefore  that  these  words  "and  exchange"  might  be  treated  as  sur- 
plusage. The  paper  is  payable  at  the  Montgomery  County  Bank,  in 
Montgomery  City,  Missouri.  It  is  not  dated  anywhere,  unless  this 
may  be  taken  as  the  place  of  date :  "On  the  fifteenth  day  of  October, 
1886,  the  subscriber,  whose  post-office  address  is  in  Florence,  county 
of  Montgomery,  state  of  Missouri,  promises  to  pay,"  etc.  If  that  be 
considered  the  place  at  which  the  note  was  made,  it  is  a  different 
place  from  that  at  which  the  note  is  payable;  and  although  from  the 
map  it  does  not  appear  that  the  two  places  are  very  far  apart,  yet  it 
does  not  follow  from  that  that  there  would  be  no  exchange  between 
them.  Leavenworth,  where  I  live,  is  only  a  short  distance  from 
Kansas  City,  but  I  am  painfully  aware  of  the  fact  that  exchange  is 
charged  between  the  two  places.  In  fact,  there  is  no  law  determin- 
ing the  amount  of  exchange.  It  all  rests  upon  the  modesty  of  the 
banks.  Even  if  it  was  made  at  Montgomery  City,  that  would  not 
affect  the  question,  because,  wherever  the  party  may  be  at  the  time 
the  note  becomes  due,  he  is  bound  to  add  to  the  amount  of  the  note, 
and  interest,  the  exchange  to  the  place  where  the  note  is  payable. 
Supposing  he  had  removed  to  Texas,  and  an  action  were  brought  on 
thip  note  there;  the  amount  to  be  recovered  would  not  be  simply  the 
principal  and  interest,  but  also  the  exchange  from  that  place  to  Mont- 
gomery City,  the  place  where  the  note  was  payable.  So  that,  in  any 
aspect  of  the  question,  here  is  a  stipulation  incorporated  into  the 
body  of  the  note  making  uncertain  the  amount  to  be  paid  at  the  time 
of  maturity ;  and  that  conflicts  with  a  well-understood  and  essential 
element  of  negotiable  promissory  paper,  viz.,  that  the  amount  to  be 
paid  at  the  maturity  shall  be  a  sum  certain. 

It  is  admitted  that  there  is  a  sufficient  defense  shown  as  to  non- 
negotiable  notes,  so  the  decree  will  be  in  favor  of  the  complainant 
for  the  amount  of  the  one  note  which  contains  no  stipulation  as  to 
exchange,  and  in  favor  of  the  defendant  for  the  two  notes  where  ex- 
change is  called  for. 
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NOTE. 

Pbokibbost  Nora — NBOonABiLirr.  1.  An  instrunient  containing  a  stipulation  walr> 
ingthe  benefit  of  exemption  laws  is  not,  according  to  tlie  law-raercliant,  a  negotiable 
instrument,  (Taynga  Co.  Nat.  Banic  v.  Purdy,  (Mich.)  22  N.  W.  Rep.  93;  nor  is  one  con- 
taining stipulations  in  regard  to  the  title  or  right  of  possession  of  the  property  which 
constitutes  its  consideration,  Id. ;  Johnston  Harvester  Co.  t.  Clark,  (Minn.)  15  N.  W. 
Rep.  253;  Deering  y.  Thorn,  (Minn.)  12  N.  W.  Rep.  350;  Stevens  v.  Johnson,  (Minn.)  9 
N.  W.  Rep.  677.  But  see,  to  the  contrary.  Merchants'  Nat.  Bank  v.  Chicago  Ry.  Equip. 
Co.,  26  Fed.  Rep.  809;  Bank  of  Carroll  v.  Taylor,  (Iowa.)  25  N.  W.  Rep.  810. 

2.  Anoteprovidingforacei-tainrateof  interest,  with  uprovisionforaluwerrate  if  paid 
when  dne,  is  negotiable,  and,  in  legal  effect,  calls  for  interest  at  the  lower  rate  only. 
Smith  V.  Crane,  (Minn.)  22  N.  W.  Rep.  633.  To  the  contrary.  Story  v.  Lamb,  (Mich.) 
18  N.  W.  Rep.  248 ;  S.  C.  8  N.  W.  Rep.  87. 

Aprovision  for  an  attorney's  fee  to  be  paid  in  the  eventof  suit  being  brought  Is  void. 
Merchants'  Nat.  Bank  v.  Sevier.  14  Fed.  Rep.  662,  and  note ;  Dow  v.  Updike,  (Neb.)  7  N. \V. 
Rep.  857.  Such  provisions  were  iield  valid  in  Adams  v.  Addington,  IG  Feil.  Rep.  90 ;  Wil- 
son 8.  M.  Co.  V.  Moreno,  7  Fed.  Rep.  806;  Bank  of  British  N.  A.  v.  Ellis,  2  Fed.  Rep. 
44;  bat  they  destroy  the  negotiable  character  of  the  instrument,  in  Dakota.  Garretson 
V.  Purdy,  14  N.  W.  Rep.  102;  in  Minnesota,  Hardin  v.  Olson,  14  Fed.  Rep.  705;  John- 
ston Harvester  Co.  v.  tSark,  16  N.  W.  Repw  252;  Jones  v.  Radatz,  6  N.  W.  Rep.  800.     ' 


Davis  and  others  v.  MoGee  and  others.' 
(CireuU  Court,  E.  D.  Mii»ow<    September  80,  188<L) 

Taxes— Sale— Improper  Assessment— Inadequate  Pkice. 

Under  the  Missouri  statutes,  an  improper  assessment  of  a  piece  of  land  as 
several  tracts,  instead  of  one,  and  the  sale  of  the  land  for  an  inadequate  price 
under  a  judgment  for  the  taxes  assessed  against  it,  will  not  invalidate  the 
sale. ' 

In  Equity.     Demnrrer  to  bill. 
Ford  dk  Payne,  for  complainants. 
Dryden  d  Dryden,  for  defendants. 

Bbewer,  J.,  {orally.)  There  is  a  demurrer  to  the  bill  in  this  case, 
which  is  a  bill  to  redeem  from  certain  judicial  sales  for  taxes,  and  I 
shall  treat  it  as  containing  fully  the  allegations  which  counsel  for 
complainants  insist  were  intended  to  be  incorporated  in  it,  and  which 
correctly  state  the  facts  of  the  case,  rather  than  rest  my  decision 
upon  some  technical  matters  suggested  by  counsel  for  the  defend- 
ants. 

The  complainants  are  the  heirs  of  Matthew  Davis,  who  died  in 
1873,  owning  a  tract  of  280  acres  of  farming  land,  in  one  body. 
Thereafter  the  property  was  assessed  in  the  name  of  the  unknown 
heirs  of  Matthew  Davis,  and  as  separate  tracts  of  40  acres.  In  1876 
a  suit  in  partition  was  brought  in  the  circuit  court  of  the  county  by 
some  of  those  heirs  against  others,  which  suit  hung  in  that  court  untU 

■Edited  by  RenJ.  P.  Re.t,  Esq.,  of  the  St.  Louis  bar. 

*  As  to  setting  aside  judicial  and  quaii  judicial  sales  for  inadequacy  of  price,  see  Weaver 
V.  Lyon,  (Pa.)  5  Atl.  Rei>.  7H2,  ana  note;  Central  I'ac.  Ry.  Co.  v.  Creed,  (Cal.J  11  Pac. 
Rep.  772;  Fitzgerald  v.  Kelso,  (Iowa,)  29  N.  W.  Rep.  943. 
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1881,  whcD  it  was  dismisBed  without  any  trial.  One  of  the  heirs  was 
and  is  a  lanatic,  and  all  are  non-resident.  In  1879,  suit  was  brought, 
under  the  provisions  of  your  statute,  in  the  circuit  court  of  the  county, 
to  collect  these  taxes,  which  resulted  in  a  decree,  and  a  sale  on  March 
6,  1880,  of  200  acres— five  tracts— for  $226.60.  In  January,  1882. 
another  anit  was  brought,  which  resulted  in  a  sale,  September  8, 

1882,  of  the  other  tracts,  for  $480.  In  other  words,  the  proceeds  of 
the  sale  were  $705. GO ;  the  land  being  then  and  now,  as  averred, 
worth  $12  an  acre,  or  $3,360.60.  These  provisions  for  judicial  sale 
authorize  proceedings  in  the  circuit  courts, — courts  of  general  juris- 
diction,— and  the  same  rules  obtain  as  to  proceedings  in  those  conrts 
for  the  collection  of  taxes  as  for  the  collection  of  any  other  ordinary 
claims.  So  the  supreme  court  of  your  state  have  beld,  and  it  is  but 
a  just  interpretation  of  the  statute.  In  Wellshear  v.  Kelley,  69  Mo. 
343,  it  is  held  that  judgments  and  proceedings  upon  back  taxes  are 
in  all  respects  as  valid  and  binding  as  in  ordinary  cases,  and  can  be 
assailed  collaterally  for  defects  available  only  to  the  defendant  in  the 
original  suits,  which  are  cured  by  the  verdict  and  judgment;  also 
that  the  ordinary  presumptions  as  to  the  validity  of  sales  in  judicial 
proceedings  prevail  in  tax  cases,  under  the  act  of  1877. 

Now,  it  is  conceded  that  a  mere  inadequacy  of  price  at  a  judicial 
sale,  openly  and  fairly  conducted,  is  not  ground  for  setting  aside  such 
sale,  unless  it  be  so  gross  as  to  shock  the  conscience.  It  is  contended, 
however,  that,  where  there  is  a  great  inadequacy,  trifling  irregulari- 
ties affecting  the  conduct  of  the  parties  to  the  suit  are  sufficient  to 
justify  a  court  of  equity  in  taking  possession  of  the  matter,  and  set- 
ting aside  the  sale.  I  have  no  doubt  that  that  is  true;  and  that  if 
the  conduct  of  the  plaintiffs  in  the  suits,  or  the  purchasers  at  the  sale, 
is,  even  in  perhaps  minor  matters,  such  as  to  be  oppressive,  such  as 
to  prevent  a  further  price  being  realized,  such  as  to  mislead  the  de- 
fendants, or  anything  of  that  kind,  the  sale  ought  not  to  stand,  and 
the  court  will  seize  bold  of  these  and  set  aside  the  sale.  But  do  any  of 
these  things  appear  in  this  case?  It  is  alleged  that  the  statute  (sec- 
tion 6706)  provides  "that,  when  any  person  shall  be  the  owner  or  origi- 
nal purchaser  of  a  section,  half  section,  quarter  section,  or  half  quarter 
section,  block,  half  block,  or  quarter  block,  the  same  shall  be  assessed  as 
one  tract;"  and,  further:  "The  assessor  shall  consolidate  all  lands 
owned  by  one  person  into  a  section,  and  all  town  lots  owned  by  one 
person  in  a  square  or  block,  into  one  tract  or  lot,  where  it  is  practica- 
ble; and  for  any  violation  of  this  section  in  unnecessarily  dividing  the 
same  up  into  more  tracts  than  .one,  or  more  lots  than  one,  the  county 
court  shall  deduct  from  his  account  for  making  the  county  assessment 
10  cents  for  each  tract  or  lot  not  so  consolidated." 

Here  was  a  single  body  of  2S0  acres  assessed  as  six  different  tracts; 
and  that  was  not  following  the  command  of  the' statute.  It  is  not  al- 
leged that  the  assessment,  as  to  either  One  of  these  tracts,  was  excess- 
ive, or  that  the  assessment  in  this  way  made  the  gross  assessment 
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of  the  six  tracts  any  itigher  than  would  have  been  the  assessment  of 
one  tract  of  280  acres ;  and  section  6710  provides  that  no  assessment 
on  property,  or  charges  for  taxes  thereon,  shall  be  considered  illegal 
on  account  of  any  informality  in  making  the  assessment.  The  best 
that  you  can  say  is  that  that  was  an  informality  and  irregularity,  and 
it  was  one  which  in  no  manner  increased  the  amount  of  the  tax.  It 
took  place  prior  to  any  suit  brought  for  the  collection  of  taxes. 

It  is  true,  also,  that  section  6837  says  that  all  lands  owned  by 
the  same  person  may  be  included  in  one  petition, — in  one  count 
thereof, — and  it  is  asserted  that,  by  thus  practically  obtaining  sepa- 
rate judgments  upon  the  separate  assessments  against  the  separate 
tracts,  the  costs  were  increased.  That  is  doubtless  true,  but  these 
were  matters  whieh  were  cognizable  in  the  court  in  which  the  suits 
were  brought, — a  court  of  general  jurisdiction.  The  irregularities 
in  the  assessments  existed  prior  to  the  suits.  These  were  brought, 
as  any  ordinary  suit  is  brought,  to  collect  a  confessedly  just  debt. 
The  defendants  had  the  same  notice  which  any  n9n-resident  would 
have  had  if  an  attempt  was  made  to  collect  a  note  by  attachment,  or 
a  mortgage  by  foreclosure.  Suppose  the  statute  of  the  state  required 
a  man  having  several  notes  against  the  same  party  to  include  them 
all  in  one  suit,  and,  in  disregard  of  that,  he  brings  separate  suits  on 
the  separate  notes,  thereby  increasing  the  costs,  and  no  defense  is 
made;  the  cases  go  to  judgment,  and  a  sale  is  bad  and  confirmed; 
there  is  no  claim  of  unfairness  at  the  sale,  or  of  collusion  between 
the  buyers.  Would  a  court  thereafter  come  in,  and  set  aside  those 
sales,  because  of  a  failure  to  comply  with  such  a  merely  directory 
provision  as  to  consolidation  of  all  claims  in  one  action?  In  other 
words,  would  a  mere  irregularity,  slightly  increasing  the  costs,  disre- 
garded by  the  defendants  while  the  suit  was  pending,  justify  the  court 
in  setting  aside  a  sale,  even  though  there  was  an  inadequacy  of  price; 
there  being  no  other  matters  of  partiality,  oppression,  unfairness,  or 
misleading?  That  is  just  this  case;  and  while  there  is  sometimes 
a  feeling  that  taxes  are  outside  of  the  laws  of  ordinary  indebtedness, 
and  that  prooeedings  to  collect  them  must  be  looked  upon  with  dis- 
favor, and  any  slight  defects  taken  advantage  of  to  avoid  them,  yet 
it  is  a  mistake.  A  tax  is  a  debt  due  to  the  state,  of  as  solemn  an 
obligation  as  any  debt  from  one  individual  to  another;  and  when  the 
state  seeks,  through  its  courts,  by  the  ordinary  proceedings  of  a  court 
of  justice,  to  collect  these  taxes,  it  seems  to  me  somethiug  more  than 
a  mere  inadequacy  of  price  is  necessary — something  which  shows 
that  there  was  oppression  upon  the  defendant — before  a  court  would 
be  justified  in  setting  aside  sales  made  thereunder. 

So,  taking  the  bill  as  it  stands,  and  the  facts  as  counsel  say  they 
exist,  the  demurrer  must  be  sustained. 
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Spill  v.  Gbllttloio  Mahof'q  Co. 

(Oireuit  Court,  8.  D  New  York.    October  18, 1886.) 

1.  Costs— Taxation— What  Allowbd — Tbavbl  o»  Witkkssxs. 

Fees  for  trayel  of  witnegses  ia  going  and  returning  can  only  be  taxed 
once  for  each  occasion  of  taking  testimony,  although  each  occasion  embraces 
a  number  of  days. 
B.  Samb — Dbpobitionb. 

Costs  are  not  taxable  for  depositions  talten  for  use  upon  an  accounting  be- 
fore a  master  and  in  contempt  proceedings  as  for  depositions  for  the  final 
hearing,  notwithstanding  they  are  referred  to  upon  a  motion  for  rehearing 
which  results  in  a  dismissal  of  the  bill  as  upon  a  final  hearing. 
8.  Same — Examineb'b  Fees. 

Upon  a  charge  of  $1,275  for  fees  paid  an  examiner.  $1,085  thereof  disallowed. 

In  Equity.    Appeal  by  defendant  from  clerk's  taxation  of  costs. 

E.  M.  Felt,  for  plaintiff. 

E.  Luther  Hamilton,  for  defendant. 

Wheelbb,  J.  This  is  an  appeal  by  the  defendant  from  the  disal- 
lowance by  the  clerk,  in  the  taxation  of  costs,  of  fees  paid  witnesses 
for  travel  from  their  places  of  residence  to  the  place  of  taking  their 
depositions,  212  miles,  each  day  during  several  days  of  attendance; 
of  $1,085.05  of  $1,275  of  the  fees  paid  an  examiner  for  taking  testi- 
mony under  a  commission ;  of  depositions  taken  by  defendant,  and 
of  solicitor's  fees  for  attending  the  taking  of  depositions  by  the  plain- 
tiff for  use  on  an  accounting  before  a  master,  and  other  depositions 
taken  in  proceedings  for  contempt, — all  of  which  were  referred  to  on 
a  motion  for  rehearing  on  which  the  bill  of  complaint  was  dismissed. 

The  statute  allows  fees  of  witnesses  for  each  day's  attendance,  and 
for  travel  in  going  and  returning.  Rev.  St.  §  842.  Witnesses  are 
allowed  their  attendance  by  the  day  for  being  at  the  place  of  giving 
their  testimony  from'  the  beginning'  to  the  end,  and  are  allowed  for 
their  travel  for  going  in  the  beginning,  and  returning  at  the  end. 
Schotty.  Benson,  1  Blatchf.  564.  There  is  no  provision  for  travel  in 
the  mean  time.  The  clerk  allowed  travel  for  going  and  returning  on 
each  occasion  of  taking  testimony.  There  is  no  question  aboat  the 
number  of  days.  The  allowance  for  travel  appears  to  be  what  the 
statute  .allows. 

The  charge  of  $1,275  for  examiner's  fees  was  objected  to  as  ex- 
cessive. The  clerk  allowed  what  appears  to  be  usual  according  to 
the  practice  in  this  district,  which  seems  to  be  proper. 

The  costs  of  the  reference  to  the  master,  and  of  the  proceedings 
for  contempt,  stand  by  themselves,  and  depositions  taken  to  be  used 
there  are  not  understood  to  be  taxable  by  the  clerk,  as  depositions 
under  the  rules  in  equity  for  the  final  hearing  are.  Stimpson  v.  Brooks, 
8  Blatchf.  456;  Troy  Iron  dt  Nail  Co.  v.  Corning,  7  Blatchf.  16.  It 
is  claimed,  however,  that  these  depositions  should  be  taxed  as  if  taken 
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for  final  hearing,  because  they  were  used  on  the  motfon  for  rehear- 
ing, which  resulted  in  a  dismissal  of  the  bill  as  upon  a  final  hearing. 
SpiU  T.  Celluloid  Manuf'g  Co.,  21  Fed.  Bep.  531.  But  the  reference 
made  to  these  depositions  upon  that  hearing  did  not  change  their 
natore,  nor  a£Fect  their  standing  as  evidence.  They  were  in  the  case 
for  the  purposes  for  which  they  were  taken,  and  were  taxable  or  not 
as  the  law  provided.  There  does  not  appear  to  be  any  provision  of 
law  for  taxing  tbem  differently  because  they  came  to  be  used  for  other 
purposes. 

The  taxation  of  the  clerk,  in  the  respects  appealed  from,  does  not 
appear  to  be  erroneous.    Taxation  affirmed. 


Cbntbal  Tbust  Co.  and  others  v.  Wabash,  St.  L.  &  P.  Rt.  Co. 

(BoDTWELL  and  others,  Intervenors.)* 

* 

{Oirouit  Oowt,  E.  D.  llUtouri.    September  27,  1886.) 

Railroads— MoBTGAQEs—LiEKB—  Laciiss. 

Where  a  claim  for  damages  for  the  loss  of  property  in  the  conrse  of  trans- 
portation, against  a  railroad  in  the  hands  of  receivers,  originated  more  than 
three  years  before  the  appointment  of  such  receivers,  held,  that  the  claimant 
was  not  entitled  to  any  priority  over  mortgag'e  creditors,  notwithstanding  the 
fact  that  negotiations  for  the  purpose  of  settling  the  claim  had  been  carried 
on  between  the  claimant  and  the  railroad  company  from  the  time  of  the  loss 
until  the  receivers  were  appointed. 

In  Equity. 

The  intervenors  sue  for  the  value  of  four  car-loads  of  grain  which 
the  Wabash,  St.  Louis  &  Pacific  Railway  Company  undertook,  before 
being  placed  in  the  hands  of  a  receiver,  to  transport  to  Troy,  New 
York,  and  there  deliver  to  intervenors,  but  which  it  failed  to  so  trans- 
port and  deliver;  and  the  intervenors  pray  that  the  sum  claimed  to 
be  due  them  be  ordered  to  be  paid  out  of  the  rents  and  profits  of  the 
piroperty  in  the  hands  of  the  receivers  of  said  road. 

The  matter  was  referred  to  a  master,  and  submitted  to  him  on  an 
agreed  statement  of  facts,  from  which  it  appears  that  said  railway 
company  received  said  grain  for  transportation,  and  transported  it  as 
far  as  Toledo,  Ohio,  where  the  different  car-loads  arrived  at  the  fol- 
lowing dates,  viz.:  Two  car-loads,  December  10,  1880;  one  car- 
load, December  20,  1880;  and  one  car-load,  January  21,  1881;  that 
all  four  car-loads  were  negligently  detained  at  Toledo  until  February 
11,  1881,  when  they  were  all  greatly  damaged  by  a  flood,  which  was 
an  act  of  God,  and  could  not  have  been  foreseen,  but  which  would 
have  been  avoided  if  the  grain  had  been  forwarded  to  Troy  within  a 
reasonable  time ;  that,  after  being  damaged  by  the  flood,  the  grain 
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was  sold  by  the  railroad  company;  that  said  company  has  retained 
the  proceeds  of  said  sale;  that  the  intervenors  were  engaged  with  said 
company  in  investigating  the  cause  of  the  loss  of  said  grain,  and  in 
negotiating  for  the  purpose  of  effecting  a  settlement  of  their  claim 
ftom  the  time  of  the  loss  until  the  appointment  of  a  receiver  herein ; 
and  that  on  March  24,  1884,  said  company  offered  to  compromise  the 
claim  for  50  cents  on  the  dollar. 

The  receivers  herein  were  appointed  May  28,  1864. 

The  master  reports  that  the  intervenors  are  not  entitled  to  recover 
the  full  value  of  their  grain,  bat  recommends  that  the  receivers  be 
ordered  to  pay,  oat  of  the  rents  and  profits  of  the  property  in  their 
charge  not  otherwise  appropriated,  the  amount  realized  by  said  rail- 
road company  from  the  sale  of  said  grain. 

The  receivers  except  to  the  master's  report,  (1)  because  the  finding 
is  against  the  law;  (2)  because  the  finding  is  for  the  intervenors;  (3) 
because  the  sum  allowed  is  allowed  as  an  equitable  lien. 

The  intervenors  also  filed  exceptions. 

Robert  d  Hitchcock,  for  intervenors. 

Wells  H,  Blodgett,  H,  S.  Priest,  and  Geo.  8.  Grover,  for  receivers. 

Tkbat,  J.,  (orally.)  In  the  intervening  petition  of  Boutwell  & 
Son,  the  intervenor  excepted  to  the  report  of  the  master.  The  ex- 
ceptions will  be  overruled.  There  are  three  exceptions  filed  by  the 
receivers.  The  third  exception  will  be  sustained;  the  other  two  over- 
ruled. 

The  effect  of  this  is  that  the  amount  for  which  the  Wabash  Com- 
pany should  have  responded  in  1S81  is  allowable  against  the  Wabash 
Corporation,  as  a  corporation,  and  not  against  the  receivers,  or  the 
funds  in  their  hands  earned  since  their  appointment,  to  be  made  prior 
in  right  to  the  mortgages.  It  is  nothing  bat  a  debt  at  lai^e  against 
the  corporation,  and  not  prior  in  right  to  the  mortgages. 


Williams  and  another  v.  Morrisoh  and  another.' 

{Cireuii  Court,  E.  D.  MUtourL    October,  1886.) 

1.  LrcEHBE— Tesakts  in  Common— Quarries. 

A  license  to  work  a  quarry,  given  by  one  of  several  tenants  In  common,  is 
valid. 
9.  Saub— liicBNaB.  row  Tekminablb. 

Such  a  license  is  terminable  on  notice. 
8.  TRBSPAsa— Replevin. 

A  trespasser  who  takes  stone  from  a  quarry,  and  leaves  it  upon  the  prem- 
Ises,  cannot  'eplevy  it  in  case  it  is  seized  by  the  owner  of  the  land. 
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•  4.  A0CK8810S  AND  Confusion  of  Qoodb— Repi^vih— JnRiswcrtoN. 

Where  an  owner  of  personal  property  mixes  it  with  property  from  which 
it  cannot  be  distinguished,  and  whicn  belongs  to  another,  and  is  in  the  hands 
of  a  sheriff  under  a  writ  issued  by  a  state  court,  it  cannot  be  recovered  in  a 
suit  brought  in  tbii  court 
5.  Same— Paviko  Stones. 

Where  A.,  the  owner  of  a  lot  of  paving  stones,  mixed  them  with  similar 
stones  beloncing  to  B.,  and  the  whole  lot  was  seized  under  a  writ  Of  replevin 
in  a  suit  peniling  in  a  state  court,  held,  that  if  the  stones  originally  belonging 
to  A.  were  not  included  in  the  process,  and  their  number  could  be  ascertained, 
A.  could  recover  them,  or  their  value,  in  a  replevin  suit  instituted  here;  but 
not  otherwise. 
•.  Beplbvin— Process— What  Iscmjded  in. 

Where  a  writ  of  attachment  in  a  replevin  suit  described  the  property  to  be 
seized  as  "all  the  granite  paving  blocks"  on  a  certain  piece  of  property,  with 
certain  named  exceptions,  and  stated  that  "the  said  blocks  not  herein  ex- 
cepted number  about  twenty-five  hundred, "  held,  that  all  the  blocks  there,  not 
expressly  excepted,  were  incl&ded,  whether  more  or  less  than  the  number 
named. 

7.  BaMB— ABSKSSMiST  OF  VAliOK  OF  PbOFBRTT— MlSSOTTRI  8TATUTK8. 

In  a  suit  to  recover  property  seized  under  process  in  a  replevin  suit,  and  de- 
livered to  the  plaintiff  therein  upon  his  giving  bond,  in  accordance  with  the 
provisions  of  the  MiMOUri  statutes,  the  Jury  should  assess  the  value  of  the  prop- 
erty seized. 

At  Law. 

Replevin  suit  for  10,000  granite  paving  blocks  seized  under  a  writ 
of  replevin,  and  delivered  to  the  plaintiifs  upon  their  giving  the  stat- 
utory bond.  A.  writ  had  been  duly  issued  from  the  office  of  the  clerk 
of  the  circuit  court  of  Wayne  county,  Missouri,  a  court  of  general 
jurisdiction.  It  described  the  blocks  to  be  seized  as  "all  the  granite 
paving  blocks  now  on"  a  described  lot,  "except  a  certain  pile  of 
granite  blocks  at  a  certain  switch,"  which  had  been  theretofore  re- 
plevied, and  stated  that  the  blocks  not  excepted  numbered  "about 
twenty-five  hundred."  The  writ  in  this  court  covered  those  seized 
under  state  process.     The  case  was  tried  before  a  jury. 

Charles  A.  Davis  and  C.  D.  Yancey,  for  plaintiff. 

Frank  M.  Estis,  for  defendants. 

Tbbat,  J.,  {charging  jury  orally.)  The  case  yon  are  now  called 
apon  to  consider  differs  in  many  aspects  from  those  ordinarily  pre- 
sented to  a  jury.  This  property, — I  mean  the  real  estate,  including 
this  mine, — it  seems,  belonged  to  Mr.  Lawrence,  either  individually, 
-or  to  him  and  Mr.  Morrison  as  tenants  in  common.  As  to  the  use 
of  said  property,  either  one  could  give  a  license.  It  did  not  require 
their  joint  assent  thereto. 

It  would  appear  from  the  testimony  as  offered  that  there  was  some 
proposition  pending  for  a  lease  of  this  property  to  several  parties, 
one  of  whom  was  Mr.  Williams.  That  lease  never  was  executed.  In 
the  mean  time  Mr.  Williams  and  some  others  proceeded  to  quarry. 
A  lease  having  been  subsequently  executed  to  Mr.  O'Keefe,  notice 
was  given  by  him  to  these  parties  to  leave  the  premises.  If  it  was  a 
mere  license  on  the  part  of  the  owners  of  the  property,  it  was  ter- 
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minable  on  notice.  Now,  if  these  parties  afterwards  prooeeded  to 
qaarry,  and  then  the  property  was  not  removed  from  the  premises, 
and  it  was  replevied  under  process  from  the  state  court,  this  cause  of 
action  will  not  lie.  Further  than  that,  if,  after  the  process  issued  in 
Wayne  county,  these  parties  continued  to  quarry,  and  mix  the  new 
blocks  and  old  ones  so  as  to  produce  what  is  called  in  law  a  "confu- 
sion" of  property,  they  cannot  recover.  The  particular  element  of 
the  case  is — First,  did  these  patties  have  a  license  to  quarry  under 
the  rule  as  just  stated?  If  so,  was  that  license  revoked?  Second, 
was  all  the  property  included  in  the  replevin  suits  in  Wayne  county? 
Third,  if  not  included  in  precise  terms,  were  there  added  to  these 
respective  piles  other  blocks  which  could  not  be  clearly  distinguish- 
able when  the  ofScer  went  to  serve  the» process  on  them? 

It  is  most  important  that  it  should  be  understood  (and  that  is  the 
reason  this  court  directs  your  attention  especially  thereto)  that,  where 
process  is  pending  in  a  judicial  proceeding  in  a  state  tribunal,  this 
court  carefully  refrains,  under  the  rules  of  law,  and  is  bound  so  to  do, 
from  interfering  with  those  judicial  proceedings.  It  is  also  the  duty 
of  a  judge  on  the  United  States  bench  to  promptly  repel  any  e£fort  on 
the  part  of  a  state  court  or  state  officer  to  interfere  with  any  matters 
in  the  custody  of  the  United  States  marshal;  and  this  court  is  bound 
to  see  that  no  interference  is  had  with  the  state  court.  Now,  if  it 
should  turn  out,  in  your  judgment,  that  there  were  some  of  these 
blocks  which  the  marshal  of  this  court  has  taken  which  were  not  in- 
cluded in  the  process  in  Wayne  county,  the  number  of  which  yon  can 
ascertain,  then  the  plaintifF  is  entitled  to  recover  therefor;  but  if  yon 
cannot  ascertain,  and  they  were  piled  up  in  such  a  way  that  they 
could  not  be  ascertained,  then  the  plaintiff  must  suffer  the  conse- 
quences, after  having  had  full  notice  with  regard  to  these  matters  of 
mingling  other  blocks  with  those  that  were  already  in  the  custody  of 
the  law.  That  doctrine  of  "confusion  of  things,"  as  it  is  termed,  is 
very  simple,  and  one  resting  on  common  sense  of  the  plainest  kind. 
If  a  man  mingles  his  things  with  mine,  so  that  no  one  can  separate  the 
one  from  the  other,  and  I  take  possession  of  what  belongs  to  me  the 
best  way  that  I  can,  that  is,  under  the  circumstances  stated,  if  they 
cannot  be  separated,  I  take  the  whole. 

Now,  if  there  were  any  of  these  blocks  not  included  in  the  process 
of  the  Wayne  county  court  distinguishable,  then  the  plaintiffs  can  re- 
cover therefor  if  they  were  licensed  to  do  this  work.    But  that  amount 
should  be  ascertained,  and  the  value  thereof.     If,  on  the  other  band, 
they  were  piled  up  with  the  other  property,  which  had  already  been 
.taken  possession  of  by  the  sherifi,  then  the  plaintiff  cannot  recover. 
If  he  was  there  as  a  naked  trespasser  without  license  from  anybody, 
he  cannot  recover;  for  the  property  still  remained  on  the  land,  and, 
for  the  purposes  of  this  case,  was  a  part  thereof.     Whatever  yoar 
.verdict  may  be,  gentlemen,  it  is  necessary,  under  this  particular  form 
■of  action,  that  you  shall  find  somewhat  specifidally  either  ifor  the 
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plaintiff  or  for  the  defendant,  as  the  ease  may  be ;  bat  yoa  should 
assess  the  value  of  the  property  taken  whichever  way  you  find,  be- 
cause,  if  the  plaintiff  is  not  entitled  to  recover,  the  statute  means 
that  he  shall  return  the  property  or  its  value.  Hence  it  will  be  a 
necessary  part  of  your  verdict  to  ascertain  t<rhat  the  value  of  the  prop- 
erty was. 

There  is  one  other  matter  to  which  I  wish  to  call  your  attention. 
In  this  Wayne  county  proceeding  it  is  stated  "all  the  blocks"  on  cer- 
tain property  named,  with  the  exception  of  such  as  had  been  there- 
tofore seized  in  an  antecedent  replevin  suit.  The  number  is  a  sug- 
gested number,  being  about  3,500 ;  so  that  the  sheriff  or  ofiScer  was 
to  take  all  the  blocks  that  were  piled  ap  on  a  certain  tract  of  the 
petitioner,  estimated  to  be  2,500.  When  the  sheriff  seized  the  prop- 
erty, he  says  he  has  seized  "2,500  granite  paving  blocks,  more  or 
less;"  so  that  the  precise  number  does  not  determine  the  matter.  The 
proceeding  required  him  to  take  all  there. 


Shbllet  ».  St.  Charles  Co.* 
iOirisuit  Oowt,  E.  D.  MsMouri.    October  16,  1886.) 

1.  Taxation— Sale— PuBCHASKB. 

An  innocent  third  party,  who  purchases  at  a  tax  sale,  takes  free  from  taxes 
then  due. 

8.  8a3(K— PnltOHASK  BT  OWKKB. 

Where  an  owner  of  property,  knowing  that  taxes  levied  upon  it  are  insuffi- 
cient for  the  purpose  of  the  levy,  and  less  than  required  by  law,  allows  it  to 
be  sold  nnder  a  judgment  for  such  taxes,  and  buys  it  in  to  escape  paying 
what  is  justly  due,  another  tax  may  be  levied  upon  the  land  to  make  up  hit 
deficiency. 

This  is  a  proceeding  by  mandamut  against  the  jndges  of  the  county 
court  of  St.  Charles  county  to  enforce  the  satisfaction  of  a  judgment 
recovered  in  this  court  upon  certain  bonds  and  coupons  issued  by 
St.  Charles  county,  under  certain  acts  of  1869  and  1870,  for  the  im- 
provement by  drainage  of  certain  lands  lying  in  s^id  county  known 
as  the  "Marias  Temps  Clair  District,"  and  to  that  end  compel  the 
levy  of  a  sufficient  tax  to  pay  said  judgment — less  the  amount  of 
$1,687.50,  already  paid  thereon — upon  the  lands  designated  in  said 
district.  The  alternative  writ  recited  the  recovery  of  judgment;  the 
acts  under  which  the  bonds  and  coupons  in  judgment  merged  were 
issued;  the  duty  enjoined  thereunder  upon  the  county  court  to  levy, 
upon  the  lands  designated,  taxes  sufficient  to  pay  said  debt;  the  fail- 
ure of  said  court,  which  it  is  alleged  managed  the  financial  affairs  of 
said  county,  upon  due  demand  made  so  to  do;  and  commanded  the 
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county  eourt  to  levy  the  tax  enjoined,  and  eanee  the  same  to  be  col- 
lected, or  ebow  canse. 

Tbe  return,  which  is  in  the  nature  of  a  confession  and  avoidance, 
after  reciting  the  acts  referred  to,  alleges  tbe  execution  thereunder  by 
the  county  court  of  certain  bonds  with  interest  coupons  attached,  in- 
cluding relator's,  giving  numbers,  date  of  issue,  and  maturity,  of 
which  bonds  and  coupons,  as  alleged,  there  matured,  in  1872,  $1,750 ; 
1873,  $5,500;  1874,  $5,750;  1876,  $5,500;  1876,  $5,700;  1877, 
$5,360;  1878,  $5,500;  1879,  $6,100;  1880,  $5,100;  1881,  $1,650; 
that,  to  satisfy  these,  there  were  assessed  against  tbe  Marias  Temps 
Clair  lands  the  following  taxes,  viz.:  in  1871,  $6,517.79;  1872, 
$6,195.09;  1873,  $6,194.70;  1874,  $6,391,88;  1875, $4,977.12;  1876, 
$4,963.32;  1877,  $4,849.56;  1878,  $4,849.08;  1879,  $4,849.08; 
that  "in  tbe  several  years  of  the  maturity  of  said  bouds"  the  county 
paid,  as  its  portion,  the  following  sums,  viz.:  in  1872,  $1,114.60; 
1873,  $943.33;  1874,  $1,318.58;  1875,  $496.86;  1876,  $108.48; 
1880,  $778.60, — aggregating  $4,760.45;  that  the  bonds  maturing 
during  the  various  years,  up  to  and  including  1874,  with  tbe 
coupons,  ^ad  been  paid  and  canceled;  that  all  of  the  interest  coupons 
due  in  the  various  years  up  to  and  including  1874,  most,  if  not  all, 
of  those  maturing  up  to  and  including  1875,  and  some  maturing  in 
1876,  had  been  paid;  that,  pf  the  taxes  so  assessed,  there  were  de- 
linquent of  the  taxes  assessed  in  1873,  $4,540.86;  1874,  $3,942.71; 
1875,  $3,762.22;  1876,  $4,259.44;  1877,  $4,226.38;  1878,  $4,057.32; 
1879,  $4,057.32;  that,  to  recover  "all  of  said  taxes  for  the  several 
years  for  which  tbe  same  had  becopae  delinquent,"  suits  bad  been  in- 
stituted subsequent  to  the  year  1880,  in  the  circuit  court,  by  the 
county  collector,  against  each  of  the  several  tracts  of  said  Marias 
Temps  Glair  lands,  judgments  recovered,  executions  issued,  and  sales 
of  said  land  made,  from  which  $3,983.82  was  realized.  The  return 
further  denied  the  contract  and  authority  of  the  county  eourt  over 
the  assessment  and  collection  of  said  taxes.  The  reply  denied  the 
allegations  of  the  return. 

The  act  of  1869,  above  referred  to,  contains,  among  others,  the 
following  provisions,  viz.: 

"Sec.  5.  It  shall,  be  the  duty  of  said  commissioner,  as  soon  as  practicable 
after  contracting  for  the  proposed  work,  to  make  descriptive  lists,  by  sec- 
tions, township,  and  range,  or  other  legal  subdivision,  of  all  lands  that  will 
wholly  or  in  part  be  recl;vimed  or  benefited  by  the  proposed  work:  stating, 
as  accurately  as  possible,  the  number  of  acres  in  each  subdivision  so  reclaimed 
or  beneflted,  the  owners  thereof,  and  the  prospective  value  of  tbe  same  after 
the  completion  of  tbe  work,  and  to  estimate  the  benefit  wjiich  they  believe 
willaccrue  to  the  county  at  large  by  reason  of  such  improvements;  ♦  *  * 
and  a  sUitement  of  the  entire  costs  of  the  woiks  and  improvements  proposed, 
to  be  completed  within  one  year  from  the  tlmeof  their  appointment,  including 
cost  of  preliminary  surveys,"  etc. 

"Sec.  7.  The  report  of  the  commissioner,  when  confirmed  or  amended  by 
said  judges,  shall  be  passed  to  the  county  assessor,  who,  at  the  annual  assess- 
ment of  taxes  next  thereafter  made,  shall  assess  to  tbe  county  at  large  the  esti- 
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mated  beneflta  accraing  to  the  same,  and  the  residue  of  the  entire  cost  of  the 
improvements  against  the  individuals  benefited  thereby,  in  proportion  to  the 
number  of  acres  improved  or  reclaimed  for  them  respectively,  and  the  taxes 
so  assessed  are  to  be  collected,  and  tlieir  collection  enforced,  in  the  same  man- 
ner as  other  taxes  for  genera!  purposes,  and  sliall  be  equally  a  lien  on  the  lands 
aiisessed  until  paid. " 

The  amendatory  act  of  1870,  which  authorized  the  issue  of  bonds 
in  payment  of  such  improvement,  provides,  by  section  3  thereof, 
that — 

"The  payment  of  the  principal  and  interest  of  all  such  bonds  shall  be  pro- 
vided for  bfefore  maturity,  by  taxes  assessed  exclusively  on  the  lands  im- 
proved, benefited,  or  protected  by  such  improvements,  except  such  portion 
as  may  be  deemed  by  the  commissioners  to  be  justly  chargeable  to  the  county 
at  large,  according  to  the  provisions  of  said  act  of  March  3,  1869,  which  por- 
tion  the  county  shall  pay  out  of  money  collected  for  general  purposes;  and 
the  basis  of  taxation  shall  be  the  estimated  increase  in  value  caused  by  said 
improvement  of  the  lands  included  in  the  descriptive  lists  required  by  section 
5  of  said  act  to  be  made  by  the  commissioners;  but,  instead  of  the  entire 
cost  of  said  improvements  being  assessed  in  one  year,  only  such  amounts 
shall  be  assessed  in  any  one  year  as  will  be  sufficient  to  pay  the  annual  in- 
terest on  all  such  outstanding  bonds,  and  the  principal  of  all  such  bonds  ma- 
turing the  following  year,  allowing,  liowever,  at  least  twenty-ftve  per  cent, 
for  delinquent  taxes;  and  the  assessors  and  collectors  of  the  several  counties 
are  hereby  charged  with  assessing  and  collecting  such  taxes  in  the  same 
manner,  and  on  the  same  terms,  as  they  are  required  to  assess  and  collect 
fcixes  for  general  purposes. " 

E.  B.  Sherzer,  for  relator. 

Dyer,  Lee  dc  EUis  and  Castlenwn,  Hough  d  Denison,  for  respondent. 

Treat,  J.,  (orally.)  In  this  case  we  encounter  special  difficulties. 
Here  were  tax  sales  supposed  to  cover  taxes  for  the  years  prior  to 
those  respective  sales.  It  appears  from  the  averments  of  the  re- 
lator that  the  owners  of  the  property,  knowing  that  the  taxes  levied 
were  not  sufficient  under  the  terms  of  the  statute  to  give  this  bond- 
holder and  others  what  they  were  justly  entitled  to,  bought  in  their 
own  property  under  the  tax  titles  to  escape  the  necessity  of  paying 
the  full  amount  due.  It  is  not  disclosed  to  the  court  adequately  in 
these  papers,  even  if  it  be  true  that  the  owners  of  the  property  did 
buy  in  their  own  property  under  a  tax  sale,  whether  the  taxes  there- 
tofore levied  were  not  adequate  for  that  purpose. 

As  to  the  mnndamus  applied  for  with  respect  to  the  taxes  not  lev- 
ied on  bonds  falling  due  after  the  prior  tax  sales,  there  is  no  dispute. 
Of  course,  the  party  is  entitled  to  mandamus  therefor,  but  Mr.  Sher- 
zer contended  on  lehalf  of  his  client  that  the  purchasers  under 
that  tax  sale  are  not  to  be  relieved  from  the  deficiency  in  the  as- 
sessments and  levies  theretofore  made.  If  a  purchaser  at  a  tax  sale 
purchases  as  an  innocent  third  party,  he  should  take  free  from  the 
taxes  theretofore  falling  due,  the  sale  being  for  all  taxes  theretofore 
due;  but  if  the  man  owning  the  property  does  not  pay  his  taxes, 
and  is  aware  that  the  levy  is  less  than  what  ought  to  have  been  lev- 
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ied,  and  bays  in  his  own  property  in  order  to  escape  paying  what 
was  justly  due,  the  court  wishes  to  know  that  fact.  First,  then,  was 
the  levy  sufficient,  and,  if  these  parties  are  not  innocent  third  par- 
ties, their  property  is  still  subject  to  their  deficiency,  and  that  is  a 
matter  of  inquiry.  This  will  be  referred  to  Judge  Ebum,  to  report — 
First,  to  what  extent  the  assessments  and  levies  as  to  these  taxes 
were  insufficient ;  second,  whether  the  parties  buying  in  this  prop- 
erty were  original  parties,  or  innocent  third  parties ;  thirdly,  what  is 
the  amount  for  which  mandamus  should  go  of  taxes  in  dispute  subse- 
qaent  to  these  taxes. 


In  re  Extradition  of  Ferbelle. 

(Cfireuit  Court,  8.  D.  New  York.    October  7,  1886.) 

1.  BxTRADiTiON— Right  of  Individual  PnosEctiTOR. 

Extradition  is  a  right  of  foreign  governmenta  only,  not  of  indlvldxala. 
i.  Sake — Complaint— Authoritt  to  Make. 

"Complaint  on  oath"  for  the  arrest  and  commitment  of  a  person  for  the 
purpose  of  extradition,  under  section  5370,  Rev.  St.,  milst  be  a  complaint  by 
some  one  auihorized  to  represent  the  executive  department  of  the  foreign 
treaty  power;  and.  if  the  complaint  be  made  by  a  private  individual,  his  au- 
thority to  act  in  behalf  of  the  foreign  executive  should  be  made  to  appear  be- 
fore the  proceedings  before  the  commissioner  are  closed,  or  the  proceeding 
should  be  dismissed. 
3.  Same — Discharge  op  Prisoner. 

No  such  evidence  in  this  case  appearing,  and  tVo  weeks  having  elapsed, 
the  prisoner  was,  on  habean  corpus,  discharged. 

On  Habeas  Corpus  and  Certiorari, 
Chas.  A .  Hess,  for  prisoner. 
Chas.  Blandy,  for  respondent. 

Bbown,  J.  The  prisoner  is  brought  before  me  upon  habeas  corpus, 
and  certiorari  to  proceedings  had  before  a  United  States  commis- 
sioner upon  his  arrest  upon  the  charge  of  having  forged  a  note  or 
draft  on  William  Owen  Parker,  in  Canada. 

The  prisoner  is  entitled  to  his  discbarge,  unless  it  appears  that  he 
is  lawfully  held.  As  the  alleged  crime  was  committed  in  Canada, 
there  is  no  jurisdiction  on  the  part  of  any  officer  of  this  government 
to  take  cognizance  of  it,  except  in  pursuance  of  some  act  of  congress; 
so  that  the  question  virtually  is  whether  these  proceedings,  and  the 
commitment  under  them,  have  been  authorized  by  section  5270  of 
the  Eevised  Statutes,  which  is  the  only  section  that  covers  the  case. 
>0d  behalf  of  the  prisoner  it  is  alleged  that  the  proceedings  before 
the  commissioner  w<ere  not  instituted  by  the  public  authorities  of 
Canada,  or  by  any  person  authorized  to  represent  the  executive  of 
that  government.     That  presents  two  questions,  one  of  fact  and  the 
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other  of  law.  Tho  question  of  fact  is  whether  the  complaint,  and  the 
proceedings  before  the  commissioner  under  the  complaint,  were  iu 
truth  made  by  persons  who  were  authorized  thereto  by  the  executive 
of  Canada;  and  the  question  of  law,  if  that  was  not  the  case,  is 
whether  proceedings  for  extradition  may  be  instituted  and  can  pro- 
ceed at  the  instance  of  private  persons  who  may  have  been  a£fected  by 
the  crime,  but  who  have  not  been  authorized  by  the  executive  of  the 
foreign  government  to  represent  it  in  such  proceedings. 

There  can  be  no  question  that,  aside  from  the  act  of  congress,  a 
private  citizen,  either  of  our  own  country  or  of  a  foreign  country, 
cannot,  within  our  jurisdiction,  institute  proceedings  on  his  own  ac- 
count  for  a  crime  committed  in  another  country.  In  my  judgment, 
section  5270  of  the  Revised  Statutes  did  not  intend  to  give  any  such 
power  to  private  persons.  Its  whole  scope  and  language  have  refer- 
enoe  to  a  treaty  made  with  some  foreign  government,  and  to  proceed- 
ings for  the  purpose  of  carrying  out  treaty  provisions ;  and  it  provides 
that  in  such  a  case,  and  for  such  purposes,  the  officers  named  in  this 
section,  including  the  commissioner,  "lipon  complaint  made  under 
oath  charging  any  person  found  within  the  limit  of  any  state,  district, 
or  territory,  with  having  committed,  within  the  jurisdiction  of  any 
such  foreign  government,  any  of  the  crimes  provided  for  by  such 
treaty  or  convention,  may  issue  a  warrant  for  the  apprehension  of 
the  person  so  charged ; "  and  if,  ou  such  hearing,  the  officer  deems 
the  evidence  sufficient  to  sustain  the  charge,  he  shall  certify  the  same, 
together  with  a  copy  of  all  the  testimony  taken  before  him,  to  the 
secretary  of  the  state,  that  a  warrant  may  issue  upon  the  proper  req- 
uisition from  the  authorities  of  such  foreign  government. 

The  commissioner  or  other  officer  has  jurisdiction  to  proceed  "upon 
complaint  made  under  oath."  That  means  upon  a  "complaint,  un- 
der oath,"  in  behalf  of  the  foreign  government  that  is  authorized  by 
the  existing  treaty  to  have  the  surrender  made.  In  other  words,  the 
government  that  has  the  treaty  right  must  be  the  promoter  of  the 
proceeding.  The  act  was  not  intended  to  give  a  private  person  the 
authority  to  institute  a  proceeding  upon  his  own  option  merely;  and 
it  would  be  a  great  hardship  if  that  construction  were  given  to  it,  be- 
cause it  would  enable  any  private  person  to  institute  a  criminal  pro- 
ceeding here  upon  a  crime  committed  in  a  foreign  country,  and  have 
the  prisoner  held  for  the  considerable  period  of  60  days  without  any 
one's  knowing  whether  the  foreign  government  desired  the  proceed- 
ing, or  desired  the  prisoner,  to'  try  him,  or  would  ever  exercise  its  op- 
tion to  demand  the  accused  under  the  treaty.  I  cannot  belieVe  it  was 
the  intention  of  congress,  by  this  section,  to  give  any  such  general 
authority  to  mere  individuals  and  private  persons. 

Generally,  complaints  of  this  character  have  been  made  under  the 
dear  authority  or  sanction  of  the  executive  of  the  foreign  government, 
— ordinarily  through  their  consuls ;  sometimes  directly  upon  papers 
sworn  to  by  the  foreign  officers  representing  the  executive.    I  should 
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be  iitelined  to  bold  that  at  any  titaie  vhile  the  proceeding  is  pending 
before  tbe  commisBioner  proof  migbt  be  produced  to  show  that  the 
persons  who  initiated  tbe  proceedings  were  really  acting  in  behalf  of 
the  foreign  government,  and  that  their  action  was  sanctioned,  ratified,, 
and  adopted  by  tbe  ezecative. 

In  this  case  the  objection  was  seasonably  taken  before  the  com- 
missioner that  the  proceedings  were  not  prosecuted  by  tbe  autbority 
of  the  executive  of  Canada,  but  that  it  appeared  to  be  solely  on  the 
responsibility  of  private  persons.  Tbe  only  evidence  that  I  find  in 
the  record  bearing  on  that  point  is  not  sufficient  to  show  any  action  on 
the  part  of  tbe  executive  of  Canada  adopting  or  sanctioning  these  pro> 
ceedinga  as  conducted  on  its  behalf.  The  evidence  consists  of  a  war- 
rant issued  by  a  police  justice  in  Canada,  to  the  local  sheriff,  for  the 
arrest  of  the  prisoner.  But  that  contemplated  action  within  the  limits, 
of  Canada,  and  not  within  the  United  States.  Tbe  sheriff,  who  was 
present  here,  is  not  a  representative  of  the  executive  of  Canada,  and 
he  gave  no  evidence  of  its  authoritative  action ;  nor  is  the  presence  of 
the  original  afiSdavit,  procured  from  the  files  of  the  police  magistrate's 
court,  evidence  of  such  action.  And  that  is  all,  so  far  as  I  under- 
stand, in  the  shape  of  evidence,  that  was  produced  before  the  com- 
missioner to  indicate  any  sanction  by  tbe  executive  of  Canada  of  this 
prosecution. 

Since  the  proceedings  before  the  commissioner  were  closed  two- 
weeks  have  elapsed,  and  up  to  this  moment  nothing  is  produced  show- 
ing that  the  Canadian  government  has  authorized  or  adopted  the 
proceedings.  Counsel  for  the  prosecution  very  properly  has  repeat- 
edly desired  express  evidence  of  authority  from  the  Canadian  govern- 
ment ;  and,  as  it  seems  to  me,  the  letter  from  the  attorney  general 
read  to  the  court  shows  that  that  government  was  not  ready  to  give 
him  any  express  authority  in  the  matter.  The  consul,  on  being  ap- 
plied to,  declined  to  take  any  part  in  it.  Both  replied  that  any  au- 
thority from  them  was  unnecessary.  This  court  holds  otherwise,  and 
that  where  the  proceeding  is  initiated  by  a  person  in  his  private  ca- 
pacity, and  not  as  the  accredited  agent  of  the  executive  of  the  foreign 
government,  there  must  be  satisfactory  evidence  before  the  commis- 
sioner, before  the  proceeding  is  closed,  that  the  proceeding  is  pro- 
moted by  tbe  foreign  government,  or  carried  on  by  its  autbority ;  and 
that  otherwise  the  proceeding  should  be  dismissed  for  want  of  author- 
ity.    In  re  Kelly,  26  Fed.  Rep.  852-866. 

The  fact  that  there  is  not  even  now,  'two  weeks  after  this  prisoner 
was  committed  to  jail,  any  evidence  of  the  sanction  or  adoption  of 
these  proceedings  by  the  executive  of  Canada,  emphasizes  the  impro- 
priety of  allowing  the  proceedings  to  be  initiated  even  by  private  per- 
sons in'  their  individual  capacity  only,  and  of  the  injustice  likely  U> 
arise  from  snofa  a  practice.  I  cannot  sanction  that  practice,  or  give 
such  a  construction  to  the  law  as  would  authorize  it.  There  is  no 
practical  noeessity  for  it.     The  question  here  has  nothing  to  do  with 
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the  execntive  mandate,  or  the  warrant  for  the  final  delivery,  bnt  ia 
only  upon  whose  complaint  the  proceedings  are  to  be  instituted.  It 
is  the  foreign  government  only  that  is  entitled  to  the  extradition  of 
the  accused.  The  initiatory  steps  for  extradition  must  therefore  be 
by  authority  of  that  government,  and  in  its  behalf.  This  proceeding 
having  been  instituted  in  the  name  of  a  private  person  only,  and 
closed  before  the  commissioner  without  the  production  of  anything 
to  show  that  he  acted  by  authority  of  the  Canadian  executive,  and 
even  at  this  time,  notwithstanding  strong  efforts  by  the  counsel  for 
the  prosecution  to  have  evidence  of  such  authority  .furnished,  none 
being  produced,  the  proceedings  should  be  quashed,  and  the  prisoner 
discharged. 


The  Max  Mobbib.' 

CnBRT  V.  The  Max  Morris. 

(drtmU  Court,  8.  D.  Nw>  York.    Aagost  A,  1866.) 

BTEOiiTOKNCE— Contributory  Neoltgence— Personai.  iHJtmnss— Rtn,B  nr  Ad- 

MIRALTT — ^APPORTinNMBNT  OF  DAMAGES. 

In  Buitg  in  admiralty  for  personal  injuries,  contribntorr  negligence  on  the 
part  of  the  libelant  is  not  a  bar  to  his  recovery.  The  aamiralty  role,  appor- 
tioning damages  when  both  parties  are  at  fault,  extends  to  all  cases  of  mari- 
time tort  occasioned  by  concurring  negligence.* 

Appeal  from  the  District  Court  for  the  Southern  District  of  New 
York.     Reported  24  Fed.  Rep.  860. 

The  libelant,  while  employed  as  a  laborer  on  ship-board,  sustained 
personal  injuries  for  which  be  attached  the  vessel.  The  district 
court  held  that  the  accident  was  in  part  caused  by  his  own  negli- 
gence, and  apportioned  the  damages. 

R.  B.  Marline,  for  libelant  and  respondent. 

Butler,  Stillman  d  Hubbard,  for  claimant  and  appellant. 

Wallace,  J.  The  libelant^  while  engaged  as  a  laborer  upon  the 
steamer,  fell  through  an  unguarded  opening  at  a  place  at  which  he 
supposed  there  was  a  ladder,  and  was  hurt.  The  district  court  de- 
cided that  the  accident  was  attributable  to  the  concurring  negligence 
of  both  parties,  and  apportioned  the  damages  to  the  libelant  by  allow- 
ing him  compensation  for  his  immediate  pecuniary  loss  in  time  and 
wages,  and  disallowing  him  for  his  pain  and  suffering  or  other  con- 
sequential damages.  The  case  has  been  brought  here  on  appeal  to 
determine  the  question  whether  the  rule  of  admiralty  for  apportion- 
ing damages  in  collision  is  to  be  extended  to  ordinary  actions  for 
personal  injuries  snstained  on  board  vessels  by  laborers,  seamen,  pas- 

1  Reported  by  Theodore  M.  Etting,  ISeq.,  of  the  Philadelphia  bar. 
'See  note  at  end  of  case. 
v.28F.no.l7— 56 
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sengers,  or  others  by  reason  of  the  concnrring  negligence  of  the 
party  injured,  and  those  for  whose  conduct  the  ship  is  responsible, 
or  whether  the  rule  of  the  municipal  law  is  to  prevail,  which  denies 
a  recovery  to  a  party  when  his  own  negligence  has  contributed  to 
produce  the  injury. 

If  the  rule  which  was  adopted  by  the  learned  judge  of  the  district 
court  could  be  sanctioned  and  applied  generally  in  actions  of  the  char- 
acter of  this,  it  could  be  flexibly  adjusted  to  the  equitable  considera- 
tions of  each  case,  and  would  thus 'enable  a  fair  distribution  of  the 
loss  resulting  from  the  mutual  fault  of  parties  to  be  made.  But  the 
court  cannot  be  controlled  by  this  consideration.  The  question  is  not 
whether  it  would  be  convenient  or  salutary  to  adopt  a  new  rule  of  re- 
sponsibility or  damages  in  actions  other  than  those  for  a  collision, 
but  whether  such  a  rule  already  exists,  and  may  therefore  be  applied. 
In  the  language  of  Lord  Eenyon  :  "I  cannot  legislate,  but  by  indus- 
try I  can  discover  what  our  predecessors  have  done,  and  I  will  tread 
in  their  footsteps."  Although  it  has  been  said  that  "in  cases  of  ma- 
rine torts  courts  of  admiralty  are  in  the  habit  of  giving  or  withhold- 
ing damages  upon  enlarged  principles  of  justice  and  equity,  and  have 
not  circumscribed  themselves  within  the  positive  boundaries  of  mere 
municipal  law,"  and  that  "they  have  exercised  a  conscientious  dis- 
cretion upon  the  subject,"  (Stort,  J.,  in  The  Marianna  Flora,  11 
Wheat.  1,)  these  observations  do  not  imply  that  such  courts  do  not 
proceed  upon  settled  rules  equally  with  courts  of  equity  or  of  common 
law.  The  most  certain  evidence  of  these  rules  is  to  be  found  in  the 
reports  of  their  decisions.  If  these  fail  to  denote  the  recognition  of 
a  principle  or  the  application  of  a  rule  which  is  invoked  in  the  case 
in  hand,  and  the  facts  are  not  new,  but  are  sitnilar  in  substance  to 
those  which  have  frequently  been  the  subject  of  judicial  treatment, 
the  absence  of  authority  is  pursuasive  evidence  that  no  such  princi- 
ple or  rule  exists. 

No  authority  is  found  for  the  rule  of  apportioning  damages  in  cases 
of  mutual  fault,  except  in  causes  of  collision,  negligent  navigation, 
and  possibly  of  prize,  in  the  decisions  or  in  the  text-books  earlier  than 
the  recent  case  of  The  Explorer,  20  Fed.  Rep.  135.  The  learned 
judge  who  decided  that  case  concedes  that  he  had  not  been  able  to 
find  "that,  outside  of  collision  and  prize  cases,  the  admiralty  courts 
have  claimed  or  exercised  a  different  rule,  as  to  cases  of  ooutributory, 
concurrent,  or  comparative  negligence,  from  that  applied  generally 
in  courts  of  law  and  equity  in  cases  of  damage  and  torts  suffered  on 
land."  On  the  other  hand,  it  has  been  repeatedly  decided,  directly 
or  by  implication,  prior  to  the  present  case,  by  the  district  courts  in 
this  circuit,  that,  when  the  negligence  of  the  party  injured  contributed 
to  produce  the  injury,  he  could  not  recover.  In  The  Oermania,  9  Ben. 
356,  Blatchford,  J.,  stated  the  rule  as  follows : 

"The  owner  of  the  vessel  is  liable  in  pemonam,  and  tlie  vessel  is  liable  in 
rem,  for  injuries  done  to  person  or  property  by  the  negligence  of  the  master 
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and  crew  of  the  vessel,  only  where  the  owner  would,  nnder  the  same  circum- 
stances, be  liable  in  a  suit  at  common  law." 

This  was  also  assumed  to  be  the  rule  by  Benedict,  J.,  in  The  Co- 
lista  Hawes,  14  Fed.  Bep.  493.  The  members  of  the  profession  in 
this  circuit  have  hitherto  acquiesced  in  these  decisions,  and  the  cir- 
cuit court,  until  now,  has  never  been  called  upon  to  question  their 
correctness  by  an  appeal.  In  The  Rheola,  19  Fed.  Bep.  926,  it  was 
also  assumed  by  the  circuit  judge  to  be  the  rule  that  the  libelant 
could  not  recover  for  personal  injuries  if  his  negligence  had  contrib- 
uted to  produce  them.  That  this  has  been  the  understanding  of 
the  law  in  other  circuits  is  manifest  by  the  opinions  of  Deady,  J.,  in 
The  Chandos,  4  Fed.  Bep.  645,  and  in  Holmes  v.  Oregon  R.  Co.,  5 
Fed.  Bep.  523,  and  by  the  opinion  of  Hughes,  J.,  in  The  Manhaa»et, 
19  Fed.  Bep.  430.     See,  also,  Henry,  Adm.  §  77. 

The  rule  of  admiralty  in  collisions,  apportioning  the  loss  in  case 
of  mutual  fault,  is  peculiar  to  the  maritime  law.  It  is  not  derived 
from  the  civil  law,  which  agrees  with  the  common  law  in  not  allow- 
ing a  party  to  recover  for  the  negligence  of  another  where  bis  own 
fault  has  contributed  to  the  injury.  Whart^  Neg.  §  300.  It  emanated 
from  the  ancient  maritime  codes,  and  the  reasons  which  are  assigned 
by  commentators  as  commending  it  are  various  and  divergent.  Ao- 
cording  to  Clierac,  (1  Bell,  Comm.  5th  Ed.  681,)  "this  rule  of  division  is 
a  rustic  sort  of  determination,  and  such  as  arbiters  and  amicable  com- 
promisers of  disputes  commonly  follow  where  they  cannot  discover 
the  motives  of  the  parties,  or  when  they  see  fault  on  both  sides." 
He  thought  its  object  was  to  prevent  owners  of  old  and  worthless 
ships  froju  getting  them  run  down  on  purpose,  in  order  to  found  a 
claim  for  excessive  damages.  Mr.  Bell  defends  the  rule  upon  ex- 
pediency, "because,"  he  says,  "there  appears  to  be  no  sufficient  pro- 
tection, without  some  such  rule,  for  weak  ships  against  stronger  and 
larger  ships,  the  masters  and  crews  of  which  will  undoubtedly  be 
more  careless  when,  they  know  that  there  is  little  risk  of  detection, 
and  none  at  all  of  direct  damage  to  their  vessel  by  which  a  smaller 
ship  may  be  run  down  without  any  injury  to  the  assailant."  Lord 
Dbnman,  in  Devaux  v.  Salvador,  4  Adol.  &  E.  420,  says :  "It  grows  out 
of  an  arbitrary  provision  in  the  law  of  nations,  from  views  of  general 
expediency,  not  as  dictated  from  natural  justice,  nor,  possibly,  quite 
consistent  with  it." 

By  the  laws  of  most  of  the  maritime  states  the  rule  was  applied 
indiscriminately  in  collisions  when  both  vessels  were  to  blame,  when 
neither  was  to  blame,  and  when  the  blame  could  not  be  detected. 
Abb.  Shipp.  229.  In  a  recent  article  in  the  Law  Quarterly  Beview, 
(July,  1886,  vol.  2,  p.  362,)  Mr.  Marsden  traces  the  history  of  the 
recognition  of  the  general  maritime  law  on  this  subject  by  the  En- 
glish admiralty  courts,  and  shows  that  in  the  earlier  cases  the  rule 
of  division  of  loss  was  applied  when  there  was  no  fault  in  either  ship, 
and  when  the  cause  of  collision  was  uncertain,  as  well  as  in  cases 
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when  both  ships  were  in  fault.  Since  The  Woodrop  Sims,  2  Dods. 
83,  the  rule  has  only  been  applied  in  the  case  of  both  ships  in  fault ; 
and,  as  thus  applied,  is  now  adopted  as  part  of  the  general  municipal 
law  of  England  by  the  judicature  act  of  1878. 

In  our  own  courts  it  may  still  be  regarded,  perhaps,  as  an  open 
question  whether  apportionment  is  the  rale  where  the  fault  is  in- 
scrutable, as  well  as  when  both  vessels  are  in  fault,  or  whether  only 
when  both  vessels  are  in  fault.  The  Grace  Oirdler,TWail.  196;  The 
John  Henry,  3  Ware,  264;  The  David  Dows,  16  Fed,  Rep.  154;  The 
Comet,  1  Abb,  451 ;  The  Breeze,  6  Ben.  14;  The  Summit,  3  Cart.  160. 

If  no  trace  is  to  be  found  of  any  doctrine  of  liability  or  rule  of  - 
damages  in  cases  of  marine  torts  which  is  peculiar  to  the  admiralty, 
except  that  which  obtains  in  cases  of  collision,  and  has  exclusive  ref- 
erence to  the  conduct  of  ships  towards  each  other,  and  the  faults  or 
accidents  incident  to  their  navigation,  resort  may  be  had  to  the  prin- 
ciples or  analogies  of  the  common  law  or  of  the  civil  law  when  a  new 
question  arises ;  and  it  has  also  been  said  that  local  statutes  or  gen- 
eral statutes,  not  obligatory  upon  courts  of  admiralty,  furnish  a  rule 
of  decision.  The  Highland  Light,  Chase,  Dec,  150;  Steam-boat  v. 
Phoebus,  11  Pet.  175;  Steam-boat  Co.  v.  Chase,  16  Wall.  581;  Cutting 
V.  Seabury,  1  Spr.  522;  The  Lottawanna,  21  Wall.  558.  Ordinarily, 
to  determine  the  right  and  remedies  of  parties  for  marine  torts  the 
courts  recur  to  the  rules  of  the  common  law  to  ascertain  what  acts 
are  marine  torts.  Peterson  v.  Watson,  Blatcbf.  &  H.  487.  In  the 
language  of  the  decisions,  marine  torts  are  said  to  embrace  wrongs 
committed  by  direct  force,  and  those  suffered  in  consequence  of  the 
negligence  or  malfeasance  of  others,  "where  the  remedy  at  common 
law  is  by  an  action  on  the  case."  Philadelphia,  W.  d  B.  R.  Co.  v. 
Philadelphia,  etc..  Steam  Tow-boat  Co.,  23  How.  216;  Leathers  v. 
Blessing,  105  U.  8.  680. 

As  has  been  stated,  both  the  common  law  and  the  civil  law  agree 
in  denying  a  right  of  recovery  for  negligence  when  the  negligence  of 
the  party  injured  has  concurred  in  producing  the  injury.  The  reason 
for  the  rule  is  sometimes  said  to  be  based  upon  grounds  of  public 
policy,  which  require,  in  the  interest  of  the  whole  community,  that 
every  one  shall  take  such  care  of  himself  as  can  reasonably  be  ex- 
pected; but  the  reason  more  commonly  assigned  why  contributory 
negligence  is  never  considered  in  mitigation  of  damages,  but  is  deemed 
a  complete  defense,  is  because  "the  law  has  no  scales  to  determine, 
in  Buoh  oases,  whose  wrong-doing  weighed  most  in  the  dompoand  that 
occasioned  the  mischief."  Railroad  Co.  v.  Norton,  24  Pa.  St.  469; 
Greenland  v.  Chaplin,  5  Exch.  243,  247;  WUds  v.  Hudson  River  R, 
Co.,  24  N.  Y.  432.  The  language  of  Stbomo,  J.,  in  Heii  t.  Olanding, 
42  Pa.  St.  493,  499,  is  as  follows : 

"The  reason  why.  in  cases  of  mutual  concurrinj?  negligence,  neither  party 
can  maintain  an  action  agiiinst  the  otlier,  is  not  tliat  tii'e  wrong  of  the  one  is 
set  off  against  the  wrong  of  the  other;  it  is  that  the  law  cannot  measure  how 
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miicli  the  damage  saflered  is  nttributabJe  to  the  plaintiff's  own  fault.  If  he 
were  allowed  to  recover,  it  might  be  that  he  would  obtain  from  the  otiier 
party  compensation  for  his  own  misconduct." 

It  would  seem  that  either  of  the  reasons  assigned  should  be  as  con- 
trolling with  a  court  of  admiralty  as  in  a  court  of  common  law.  It 
is  also  to  be  observed  that  the  rule  relates  to  the  cause  of  action,  and 
denies  any  right  of  recovery,  and  is  not  one  of  damages  for  ascertain- 
ing what  measure  of  compensation  should  be  awarded. 

The  question  presented  by  this  appeal  is  both  novel  and  interest- 
ing. Cases  similar  to  this  are  now  frequently  broogbt  in  the  dis- 
trict courts,  but  those  in  which  the  amount  involved  is  sufficient  to 
enable  an  appeal  to  be  brought  from  this  court  to  the  supreme  court 
are  very  rare ;  and  it  follows  that  the  decisions  of  the  circuit  courts 
must  be  accepted  as  final,  and  as  definitely  determining  the  law  of 
such  cases  for  probably  many  years.  The  judgment  of  the  circuit 
court  in  the  case  of  The  Explorer  is  embodied  in  a  carefully  consid< 
ered  opinion,  and  is  entitled  to  great  weight  in  this  court,  But  what- 
ever doubts  might  bo  entertained  of  its  correctness,  or  of  the  duty  of 
this  court  to  yield  to  its  authority  as  the  judgment  of  a  court  of  co- 
ordinate jurisdiction,  pronounced  after  full  consideration  by  a  judge 
whose  opinions  always  command  the  highest  respect,  have  been  re- 
moved by  a  decision  of  the  supreme  court  which  seems  to  have  been 
overlooked  by  counsel,  as  well  as  by  the  judges  who  have  hitherto 
considered  the  question  involved.  In  Atlee  y.  Packet  Co.,  21  Wall. 
389,  there  was  an  appeal  in  admiralty  from  a  decree  of  the  circuit 
<;ourt  of  the  district  of  Iowa  awarding  damages  to  the  owners  of  a 
barge  which  was  injured  by  being  run  against  a  stone  pier  built  by 
the  respondent  in  a  navigable  part  of  the  Mississippi  river.  The 
circuit  court  decided  that  the  pier  was  an  unlawful  obstruction,  and 
decreed  for  the  whole  damages  sustained  by  the  libelant;  but  the  su- 
preme court,  although  agreeing  that  the  pier  was  an  unlawful  struct- 
ure, and  that  the  respondent  was  liable,  decided  that  the  pilot  of  the 
barge  was  guilty  of  negligence  for  want  of  knowledge  of  the  pier,  and 
for  hugging  the  shore,  when,  by  proceeding  further  out  in  deep  water, 
his  vessel  would  have  been  safe;  and.  reversed  the  decree  below  by 
dividing  the  damages.  The  question  whether  damages  should  be  di- 
vided in  such  cases  was  considered  and  disposed  of;  Mr.  Justice  Miii- 
LER  delivering  the  opinion  of  the  court  in  the  following  language : 

"But  the  plaintiff  has  elected  to  bring  his  suit  in  an  admiralty  court,  which 
has  jurisdiction  of  the  case,  notwithstanding  tlie  concurrent  right  to  sue  at 
law.  In  this  court  the  course  of  proceeding  is  in  many  respects  different,  and 
the  rules  of  decision  are  different.  The  mode  of  pleading  is  different,  the  pro- 
ceeding more  summary  and  informal,  and  neither  party  has  a  right  to  trial 
by  jury.  An  important  difference  as  regards  this  case  is  tlie  rule  for  esti- 
mating the  damages.  In  the  common-law  court  the  defendant  must  pay  all 
the  damages  or  none.  If  there  has  been,  on  the  part  of  plaintiff,  such  care- 
lessness or  want  of  skill  as  the  common  law  would  esteem  to  be  contributory 
negligence,  they  can  recover  nothing.    By  the  rule  of  the  admiralty  court. 
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where  there  has  been  sach  contributory  negligence,  or,  in  other  words,  when 
both  have  been  in  fault,  the  entire  damages  resulting  from  the  collision  must 
be  equally  divided  between  the  parties.  This  rule  of  the  admiralty  commends 
itself  quite  as  favorably,  in  its  influence  in  securing  practical  justice,  as  the 
other;  and  the  plaintiff,  who  has  the  selection  of  the  forum  in  which  be  will 
litigate,  cannot  complain  of  the  rule  of  that  forum.  It  is  not  intended  to  say 
that  the  principles  which  determine  the  existence  of  mutual  fault,  on  wliicb 
the  damages  are  divided  in  admiralty,  are  precisely  the  same  as  those  which 
establish  contributory  negligence  at  law  that  would  defeat  the  action.  Each 
court  has  its  own  set  of  rules  for  determining  these  questions,  which  may  be 
in  some  respects  the  same,  but  in  others  vary  materially. " 

Upon  these  views  of  th«  law,  the  collision  rule  for  dividing  damages 
can  no  longer  be  considered  as  applicable  onlv  to  cases  involving  the 
rights  and  responsibilities  of  parties  for  colliding  vessels.  The  prin- 
ciples enunciated  apply  to  all  cases  of  marine  tort  founded  upon  negli- 
gence, without  regard  to«ny  peculiar  considerations  of  maritime  policy 
for  regulating  the  conduct  of  ships  towards  each  other,  or  to  any  ex- 
ceptional rules  of  practice  adopted  by  the  admiralty  courts  because 
of  the  intrinsic  difficulty  in  collision  cases  of  locating  the  fatrlt,  or  the 
cause  of  the  disaster.  This  decision  covers  the  whole  ground,  and 
fully  sustains  the  ruling  in  The  Explorer  and  in  the  district  court. 

The  decree  of  the  district  court  is  affirmed. 

NOTB. 

NBGuaKNCB— CktNTBiBOTOBT— RuLB  IK  Admibaltt.  The  rule  that  contributory  negli- 
gence prevents  a  recovery  ia  not  apjjlicable  in  admiralty,  Tlie  Wanderer,  20  Fed.  Rep. 
140;  The  Explorer,  Id.  135;  The  David  Dow»,  16  Fed.  Hep.  154;  The  James  M.  Thomp- 
son, 12  Fed.  Hep.  189 ;  The  Garland,  5  Fed.  Rep.  924 ;  and  will  not  cause  the  denial  of 
relief  to  one  whose  neijligence  may  have  contributed  to  his  injury,  The  ibtbel  Com- 
eaux,  24  Fed.  Rep.  490 ;  The  Garland,  5  Fed.  Rep.  924. 

where  a  collision  is  owing  to  the  n^ligence  of  two  vesselo,  even  though  in  nneqpal 
degrees,  the  fanlt  should  not  fall  whoUv  on  one,  The  Pegastis,  19  Fed.  Hep.  46;  The 
Franconia,  16Fed.Rep.149;  The  David  f)ow8.  Id.  154;  Memphis  &  St.  L.  P.Co.v.H.G. 
Yaeger  Transp.  Co.,  10  Fed.  Rep.  395 ;  The  Monticello,  16  Fed.  Rep.  474 ;  and  the  dam- 
ages will  be  apportioned  according  to  the  disparity  or  fault,  The  F.  I.  Merrynian,  27 
Fed.  Rep.  313;  The  Columbia,  Id.  238;  The  Mary  Ida,  20  Fed.  Rep.  741 ;  the  Syracuse, 
18  Fed.  Rep.  828  ;  The  B.  &  C,  Id.  543 :  The  M.J.  Cumniings,  Id.  178 ;  The  Jeremiah 
Godfrey,  17  Fed.  Rep.  738 ;  The  Wm.  Murtagh,  Id.  250 ;  S.  C.  3  Fed.  Rep.  404 ;  Chris- 
tian V.  Van  Tassel,  12  Fed.  Rep.  884 ;  The  Roman,  Id.  219;  Connolly  v.  Ross,  11  Fed. 
342 ;  The  Ant,  10  Fed.  Rep.  294 ;  The  William  Cox,  9  Fed.  Rep.  672;  3.  C.  3  Fed.'  Rep. 
645;  The  Farnley,  8  Fed.  Rep.  625i;  but  where  a  plaintiff  so  far  contributes  to  the  injury 
by  his  own  negligence  orwautof  ordinary  care  and  caution  that  but  for  that  negligence 
or  want  of  care  the  injury  would  not  have  happened,  he  is  not  entitled  to  recover,  The 
E.  IJ.  Ward,  20  Fed.  Rep.  702;  The  Carl,  18  Fed.  Hep.  666;  Sunney  v.  Holt,  16  Fed. 
Kep.  880. 


The  Michael  Davitt.' 

(Dittrict  Court,  N.  D.  JTeie  York.    October  23. 18W.) 

Coi<usioR— Tno's  Failttke  to  Qive  Noitok  of  Appboach — Pabsaor  TBBoaoR 
Waters  Whereon  View  is  Obstructed  —  Fifth  Bui^  of  Board  of  8T^ 
pBuivisisQ  Inspectors. 

'Whenever  a  steamer  is  nearing  a  short  hand  or  curve  in  the  channel, 
where,  from  the  height  of  the  bank  or  other  cause,  a  steamer  approaching 

'Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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from  the  oirtslde  direction  cannot  be  seen  for  a  distance  of  half  a  mile,  the 
pilot  of  such  steamer,  when  he  shall  have  arrived  within  half  a  mile  of  such 
curve  or  bend,  shall  give  a  signal  by  one  long  blast  of  the  steam-whistle. "  A 
failure  to  comply  with  this  regulation,  coupled  with  the  circumstance  that, 
until  thev  were  in  close  proximity,  neither  vessel  was  aware  of  the  presence 
pf  the  other,  is  sufficient  to  charge  both  with  negligence. 

In  Admiralty.  ColliBion.  Libel  in  rem  by  the  owners  of  one  of 
two  colliding  vessels. 

Benjamin  H.  Williams,  for  libelants. 
George  Clinton,  for  respondent. 

GoxB,  J.  On  the  eleventh  of  September,  1885,  at  abont  2  o'clock 
in  the  afternoon,  a  collision  occurred  between  tbe  steam-tngs  Eagle 
and  Davitt,  on  the  Tonawanda  creek,  about  50  feet  from  its  month. 
The  Davitt  was  proceeding  down  the  Niagara  river,  from  BnflFalo  to 
Tonawanda.  The  Eagle  was  passing  down  the  creek,  destined  for  a 
point  half  a  mile  up  the  river.  The  creek,  at  its  mouth,  ia  about 
175  feet  in  width,  and  navigable  from  shore  to  shore.  Tbe  view 
from  the  creek  to  the  river,  and  vice  versa,  was  obstructed  by  lumber 
piles  along  the  banks  of  each,  so  tbat  the  tugs  did  not  discover  each 
other  until  they  were  in  close  proximity.  Tbe  Davitt  then  blew  one 
blast  upon  her  whistle,  and  was  answered  by  a  similar  blast  from 
tbe  Eagle,  indicating  that  each  would  keep  to  tbe  right. 

Each  party  has  endeavored  to  prove  unskillful  seamanship  on  the 
part  of  his  adversary  after  the  tugs  became  aware  of  each  other's 
presence.  If  the  controversy  were  confined  to  what  then  took  place, 
it  would  be  a  most  difficult  one  to  determine ;  for  a  record  so  replete 
with  conflicting  and  irreconcilable  statements  is  seldom  presented  to 
the  court.  All  agree,  however,  that  when  tbe  signals  were  exchanged 
the  danger  was  imminent.  According  to  the  preponderance  of  proof, 
the  space  between  the  tugs  at  this  time  must  be  measured  by  less 
than  100  feet,  and  the  time  for  action  by  less  than  20  seconds.  The 
peril  was  close  at  hand.  It  was  a  situation  to  unnerve  the  steadiest 
band,  and  confuse  calmest  judgment.  There  is  nothing,  therefore, 
requiring  severe  criticism  in  the  maneuvering  of  either  tug  at  this 
time.  Unquestionably,  each  endeavored,  to  the  best  of  her  ability, 
to  avoid  the  accident.  It  would,  in  such  circumstances,  be  nnjnst 
to  impute  negligence  to  a  vessel  because  she  departed,  in  some  slight 
degree,  from  the  strict  rules  of  navigation,  or  to  hold  her  liable  be* 
cause  her  master,  having  to  do  two  necessary  acts,  reversed  the 
order  in  which  he  should  have  performed  them.  It  is  quite  clear 
that  the  cause  of  the  collision  must  be  sought  for  prior  to  the  time 
referred  to.  The  fault  was  in  permitting  the  tugs  to  get  into  so 
hazardous  a  predicament.  Tbat  both  are  responsible  in  this  regard 
there  can  be  but  little  doubt.  Indeed,  the  presumption  of  mutual 
fault  follows,  as  an  almost  necessary  conclusion,  from  a  mere  state- 
ment of  the  fact  that  two  steamers,  unincumbered  by  tows,  in  a  Wide 
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and  nboLstructed  channel,  and  in  broad  daylight,  collided  in  the 
manner  disclosed  by  this  testimony. 

First,  as  to  the  Davitt.  The  fifth  rule  adopted  by  the  board  of 
supervising  inspectors  provides  that  "whenever  a  steamer  is  nearing 
a  short  bend  or  curve  in  the  channel,  where,  from  the  height  of  the 
banks  or  other  cause,  a  steamer  approaching  from  the  outside  direc- 
tion cannot  be  seen  for  a  distance  of  half  a  mile,  the  pilot  of  sQcb 
steamer,  when  he  shall  have  arrived  within  half  a  mile  of  such  curve 
or  bend,  shall  give  a  signal  by  one  long  blast  of  the  steam- whistle." 
And  a  note,  following  the  eighth  rule,  provides  that  "the  foregoing 
rules  are  to  be  complied  with  in  all  cases,  except  when  steamers  are 
navigating  in  a  crowded  channel,  or  in  the  vicinity  of  wharves.  Un- 
der such  circumstances,  steamers  must  be  run  and  managed  with 
great  caution,  sounding  the  whistle,  as  may  be  necessary,  to  guard 
against  collision  or  other  accidents." 

These  are  precautions  which,  even  in  the  absence  of  regulations, 
would  be  dictated  by  common  sense  and  common  prudence.  That 
the  Davitt  failed  to  give  the  signal  provided  by  the  rule  is  conceded, 
but  her  master  asserts  that,  when  approaching  the  creek,  he  gave  a 
warning  signal,  consisting  of  three  blasts  of  the  whistle,  which  was  fol- 
lowed soon  afterwards  by  another  signal  of  two  blasts.  It  is  impossi- 
ble to  locate  the  points  where  these  signals  were  given  with  anything 
like  accuracy,  for  the  master  has  made  at  least  three  contradictory 
statements  upon  the  subject.  The  first  was  made  on  the  day  of  the  ac- 
cident, when  the  occurrence  was  fresh  in  his  memory,  and  it  is,  to  some 
extent,  corroborated  by  collateral  facts  and  circumstances.  He  there 
asserts  that  when  within  about  100  feet  of  the  point  be  noticed,  across 
the  point,  a  tug  approaching,  and  immediately  blew  two  whistles  for 
the  port  side,  and  received  no  response.  He  then  immediately  blew 
one  whistle,  which  was  answered  by  the  Eagle.  If  this  is  a  correct 
version  of  the  transaction,  it  needs  no  comment  to  prove  that  a  grave 
fault  was  committed.  To  signal  that  he  would  take  the  left  side,  and 
attempt  to  take  it,  and  immediately  thereafter  change  his  purpose 
and  his  helm,  atid  signal  for  the  right  side,  was  a  course  calculated 
to  mislead  and  perplex  the  pilot  of  the  approaching  vessel.  It  is 
true  that  the  master  of  the  Eagle  testifies  that  he  did  not  hear  the 
two  blasts  from  the  Davitt.  If  they  were  given,  he  must  have  heard 
them,  and  there  is  some  evidence,  based  upon  the  conduct  of  his  tug, 
indicating  that  he  did  hear  them,  and  shaped  his  course  accordingly. 
But,  in  any  aspect  of  the  case,  the  conviotion  is  strong  in  the  mind 
of  the  court  that  the  Davitt  failed  to  take  the  precautions  which  the 
circumstances  demanded.  She  was  close  to  the  river  dock — prob- 
ably not  over  80  feet  out — when  she  shot  past  the  comer  at  a  rate 
of  speed  sufficient  to  carry  her  to  the  middle  of  the  creek  before  she 
could  be  Buccess.fuUy  controlled.  When  she  was  in  a  position  to  see 
what  was  approaching  in  the  creek  her  bows  were  across  its  mouth. 
She  took  this  dangerous  course,  knowing  that  a  tug  was  in  the  creek, 
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■and  that  in  maneuvering  ehe  had  to  contend  ajj^inst  the  awift  current 
of  the  Niagara  river.  Surely  this  was  a  reckless  disregard  of  the 
rule  of  navigation  that  in  crovded  channels,  and  in  the  vicinity  of 
.wharves,  steamers  must  be  managed  with  the  greatest  caution. 

The  foregoing  considerations  apply  to  the  Eagle  as  well  as  to  the 
Davitt.  It  is  impossible  to  hold  the  latter  in  fault  without  including 
the  former  also.  It  is  conceded  that  the  Eagle,  from  the  time  she 
started  from  her  dock  until  ebe  was  in  extremis,  gave  bq  signal  what- 
ever, but  proceeded,  at  the  rate  of  about  four  miles  an  hour,  directly 
idown  the  creek,  taking  no  precautions  of  any  kind  to  notify  passing 
vessels  that  she  was  about  to  emerge  into  the  river.  Of  course  this 
was  negligence.  The  situation  was  similar  in  many  respects  to  the 
■case  of  The  Troy,  28  Fed.  Bep.  861,  recently  decided. 

The  libelants  are  entitled  to  a  decree  for  one-half  their  damages 
and  a  reference  to  the  clerk  to  compute  the  amount. 


Thb  Nicholson  and  Thb  Adams.' 
(Diitriet  Court,  HT.  D.  Nm  Tork.    October  18,  1886.) 

1.   COLireiOH— MOORIHG  OF  VESSEL — SPACB  OOCOPIBD— LOCAI,  ORDINAWCB— VeS- 

OTL  Moored— TxjQ  and  Tow— NEonap.scB. 

If  a  local  ordinance  permits  the  mooring  of  vessels,  two  abreast,  and  if  the 
two  together  do  not  project  as  far  into  the  river  as  a  single  vessel  of  the  class 
constantly  occupying  the  same  space,  the  vessel  at  rest  cannot,  by  reason  of 
the  circumstance  that  she  is  moored  as  aforesaid,  be  charged  with  negligence 
in  being  moored  in  an  improper  place. 

fi.  Same— Tow— Head-Sails  UNPtrRLED- Neolioencb. 

A  tow  is  in  fault  if.  in  threatening  weather,  she  enters  a  narrow  fairway, 
filled  with  vessels,  with  her  head-sails  insufficiently  secured,  and,  if  this  fault 
contributes  to  produce  a  collision,  she  is  chargeable  with  negligence. 

8.  Same— TcG — Measukk  of  Skill  and  Care — Neolioence. 

The  degree  of  care  reauired  on  the  part  of  the  tug  must,  obviotialy,  be  meas- 
ured by  the  condition  of  the  tow.  To  tow  a  large  and  deeply-laden  schooner 
up  a  narrow  and  obstructed  channel,  at  the  rate  of  five  or  six  miles  an  hour, 
with  a  hurricane  blowing,.and  the  tow's  sails  unfurled,  is  not  good  seaman- 
ship, and.  if  this  lack  of  care  contributes  to  a  collision,  she  is  chargeable  with 
negligence.  . 

In  Admiralty.     Action  in  rem,  against  tug  and  tow,  by  the  owners 
of  a  vessel  moored  in  a  river. 
George  Clinton,  for  libelant. 
H.  C.  Wisner,  for  the  Nicholson. 
George  S.  Potter,  for  the  Adams. 

CoxE,  J.  The  libel  in  this  action  is  filed  by  John  Wimett,  the 
owner  of  the  canal-boat  R.  Webb  Potter,  against  the  schooner  Eliza- 
beth A.  Nicholson  and  the  steam  tng  James  Adams,  alleging  that  on 

■•Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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the  evening  of  September  8,  1885,  a  collision,  occasioned  by  their 
negligence,  occurred  between  the  schooner  and  the  canal-boat,  by 
which  the  latter  received  serious  injury.  The  Adams  is  a  large  and 
powerful  harbor  tug.  The  Nicholson  is  a  three-masted  schooner, 
with  a  capacity  of  650  tons,  carrying  a  square  sail,  square  topsail, 
and  top-gallant  sail  on  her  foremast. 

On  the  evening  in  question  the  Potter  lay  moored  at  the  Lion  ele- 
vator, near  the  entrance  of  Peck  slip,  on  the  westerly  side  of  the 
Buffalo  river,  outside  the  steam  canal-boat  Scoville  and  the  steam 
tog  Maytbam.  It  was  a  frequent  occurrence  for  boats  to  lie  at  this 
point.  The  river  for  some  distance  below  is  about  200  feet  in  width, 
but  at  the  point  in  question  it  is  somewhat  wider.  During  the  early 
part  of  the  evening  the  wind  was  light,  blowing  from  the  south-east 
and  south,  the  velocity  being  about  seven  miles  an  hour.  At  10  r. 
H.,  as  appears  by  the  record  of  the  United  States  signal  office,  it  had 
increased  to  18  miles,  at  11  p.  m.  it  was  14  miles,  and  at  midnight 
20  miles,  per  hour.  At  11 :  20  p.  h.  a  very  severe  squall  set  in  from 
the  south-west,  and  continued  until  11:55  p.  h.,  the  wind  blowing 
from  the  lake,  and. directly  across  the  river.  At  11:45  the  wind 
reached  a  maximum  velocity  of  35  miles  per  hour.  The  s.torm  was 
accompanied  by  rain,  thunder,  and  lightning.  The  night  was  very 
dark.  The  Adams  had  taken  the  Nicholson  in  tow  some  three  miles 
up  the  lake,  having  two  lines  from  the  schooner, — one  from  the  port, 
and  another  from  the  starboard,  bow.  Her  destination  was  the  Wells 
elevator,  some  900  feet  beyond  where  the  Potter  lay,  and  on  the  op- 
posite side  of  the  river.  The  Nicholson  was  heavily  loaded,  drawing 
about  14  feet  of  water.  Her  square  sails  were  not  securely  furled, 
but  hung  loose  in  the  gearing.  The  clews  were  hauled  up  close,  but 
when  the  squall  struck  them  the  bunt-lines  of  the  lower  sail  gave  way, 
leaving  about  two-thirds  of  its  surface  exposed.  The  y^rds  were 
braced  around  to  port,  so  that  the  sails  would  draw  when  the  wind 
struck  them.  The  schooner  and  tug  had  arrived  at  the  entrance  to 
the  harbor  before  the  squall  became  serious.  The  schooner  sheered 
badly,  and  the  tug  signaled  for  assistance,  but  continued  her  course 
up  the  river,  at  the  rate  of  between  five  and  six  miles  per  hour. 
When  near  the  Richmond  elevator  the  tug  dropped  the  port  line, 
backed  to  the  starboard  bow  of  the  schooner,  and  made  a  line  fast  to 
her  timberhead,  near  the  bow.  At  about  the  same  time  another  tug, 
the  Annie  P.  Dorr,  came  to  the  assistance  of  the  Adams,  and  took  a 
line  from  the  starboard  quarter  of  the  schooner.  Soon  afterwards 
the  Nicholson  sheered  to  starboard  and  struck  the  Potter  on  the  star- 
board corner  of  the  stern,  two  feet  from  the  side,  breaking  the  lines 
which  held  her  to  the  other  boats.  The  stem  of  the  Adams  struck 
the  stern  of  the  Maytham,  and  the  line  from  the  tug  to  the  schooner 
was  parted.  The  Potter  swung  out  from  her  moorings,  and,  before 
she  could  be  again  secured,  another  schooner,  the  Michigan,  struck 
her,  causing  additional  damage. 
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The  accident  may  be  more  elearly  understood  by  an  examination 
of  the  accompanying  diagram. 


09 


> 
> 


There  is  here  a  triangnlar  contest,  in  which  each  boat  insists  that 
she  is  blameless,  and  that  the  collision  was  occasioned  by  the  care- 
lessness of  the  other  two. 

It  is  entirely  clear  that  the  accident  was  not,  in  a  leeal  sense,  an 
inevitable  one.  It  is  only  when  safe  navigation  is  rendered  impossi- 
ble from  canses  which  no  human  foresight  can  prevent — when  the 
forces  of  natnre  burst  forth  in  unforeseen  and  uncontrollable  fury,  so 
that  man  is  helpless,  and  the  stoutest  ship  and  the  wisest  mariner 
are  at  the  mercy  of  the  winds  and  waves — that  sueb  accidents  occur. 
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The  collision  here  could  have  been  prevented;  therefore  it  was  not 
inevitable.  It  is  also  true  that  no  one  of  the  three  boats  concerned 
\s'oald  have  been  managed  as  it  was  if  the  sudden  and  almost  un- 
precedented gale  had  been  anticipated. 

Negligence  is  imputed  to  the  Potter  in  two  (iarticalars.  It  is  said 
that  she  exhibited  no  light,  and  that  she  was  moored  in  an  improper 
place.  The  master  of  the  Potter  testifies  positively  that  when  he  re- 
tired for  the  night  he  placed  a  light  upon  her  forward  cabin,  and 
when  be  came  on  deck  after  the  collision  it  was  still  burning.  The 
proof  that  there  was  a  light  at  all  times  on  the  Scoville  is  even 
more  satisfactory.  Opposed  to  this  is  the  testimony  of  the  crews  of 
the  tugs  and  schooner  that  they  saw  no  light.  When  it  is  remem- 
bered that  the  night  was  dark  and  misty,  that  the  schooner  was 
destined  for  the  Wells  elevator,  on  the  opposite  side  of  the  river, 
and  that  there  was  nothing  to  direct  the  attention  of  the  sailors  to 
the  point  where  the  canal-boats  lay  until  after  the  schooner  lu£Fed, 
it  is  not  fiurprising  that  they  did  not  observe  the  lights.  After  the 
schooner  took  the  sheer,  there  was  little  time  for  observation ;  the 
few  minutes  that  elapsed  before  the  collision  were  moments  of  in- 
tense excitement.  The  business  in  hand  was  sufficiently  argent  to 
absorb  the  attention  of  every  one  on  the  three  vessels,  and,  if  the 
lights  on  the  canal-boats  had  been  far  more  brilliant  than  they  were, 
it  is  quite  probable  that  no  one  would  have  observed  them.  But  I 
am  fully  convinced  that  had  the  light  been  absent  it  would  not  have 
contributed  in  the  remotest  degree  to  the  accident.  If  the  collision 
is  attributed  to  the  fault  of  the  tug,  the  great  weight  of  testimony 
.  proves  that  her  captain  would  have  taken  the  same  course  if  he  had 
known  the  precise  location  of  the  canal-boats  at  the  Lion  elevator. 
Indeed,  he  did  know  of  the  position  of  the  tug  Maytham,  for  she  had 
for  several  days  been  tied  up  at  that  point.  If,  on  the  other  hand, 
the  collision  is  attributed  to  the  fault  of  the  schooner,  it  is  entirely 
clear  that  she  luffed  from  causes  which  could  not  have  been  affected 
by  any  number  of  lights  at  that  point  in  the  river.  The  tug  would 
not,  and  the  schooner  could  not,  have  taken  a  different  coarse. 

Begarding  the  position  of  the  Potter,  it  cannot,  upon  this  proof,  be 
held  to  be  improper.  No  regulation  forbade  two  canal-boats  from 
lying  abreast  at  that  point.  The  two  together  did  not  project  into 
the  river  as  far  as  one  of  the  larger  steam  or  sail  vessels  which  con- 
stantly lie  along  the  docks.  The  court  has  heretofore  considered 
several  causes  where  it  appeared  that  canal-boata  not  only,  but  large 
vessels,  were  moored,  three  and  four  abreast,  at  dangerous  points, — 
so  dangerous,  in  fact,  that  an  argument  inculpating  them  could  easily 
have  been  constructed,  for  the  city  ordinances  forbid  more  than  two 
vessels  from  lying  abreast, — and  yet  the  subject  was  not  alluded  to 
except  incidentally.  When  a  proper  case  arises,  the  court  should 
not  hesitate  to  condemn  the  practice,  but  there  would  be  little  pro- 
priety in  pronouncing  that  to  be  negligenee  which  is  permitted  bj 
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local  refjulations,  amd  which,  perhaps,  -is  rendered  necessary  by  the 
crowded  character  of  the  harbor.  The  frequent  occurrence  of  col- 
lisions which,  were  it  not  for  this  custom,  might,  perhaps,  be  pre« 
vented,  ought,  it  would  seem,  to  require  more  stringent  rules  in  this 
regard  in  the  future,  or,  at  least,  the  striet  enforcement  of  the  ex- 
isting ordinances. 

An  examination  of  the  voluminous  testimony  submitted  leaves  the 
mind  in  doubt  as  to  the  proximate  cause  of  the  accident.  So  many 
opposing  opinions  and  conflicting  theories  are  advanced— ^there  is 
such  a  marked  conflict  as  to  what  took  place  just  prior  to  the  col- 
lisiot> — that  anything  like  demonstration  is  out  of  the  question.  It 
is  thought,  however,  ^that .  the  evidence  discloses  negligence  on  the 
part  of  both  the  schooner  and  the  tug,  and  that  the  disaster  must  be 
attributed  to  their  joint  fault. 

First,  as  to  the  Nicholson.  It  is  sufficiently  established  that  her 
head-sails  were  not  properly  secured.  Two-thirds  of  one  of  them, 
owing  to  the  defective  bunt-lines  giving  way,  was  exposed  to  the  wind. 
As  she  passed  up  the  river  the  wind  through  the  slips  caught  her 
head-sails,  and  turned  her  bow  to  port.  To  counteract  this,  it  was 
necessary,  at  such  times,  to  keep  her  helm  a-port.  The  next  moment, 
as  she  came  under  the  lee  of  the  elevators  and  large  structures  on 
the  westerly  bank,  the  sails  came  becalmed,  and  the  wind  struck  her 
starboard  quarter.  This,  especially  with  a  port  helm,  tended  to 
throw  her  stern  to  port  and  her  bow  to  starboard,  and  necessitated  a 
quick  change  of  helm  from  port  to  starboard,  and  vice  versa,  as  oc- 
casion  demanded.  To  thus  enter  a  narrow  fairway,  filled  with  ves- 
sels, stationary  and  moving,  would  be  questionable  seamanship  at 
any  time,  and  in  any  circumstances;  but  with  a  storm  threatening, — 
and  there  is  evidence  of.  ominous  signals  in  the  sky  before  the  harbor 
was  reached, — it  was  a  grave  fault.  That  it  made  navigation  in  the 
harbor  more  hazardous  is  conceded.  The  schooner  had  exhibited  a 
tendency  to  become  unruly  lower  down  the  river,  near  the  coal  shntes. 
It  can  hardly  be  disputed  that  with  her  port  braces  hauled  in,  and  her 
head-sails  alternately  drawing  and  becalmed,  necessitating  frequent 
and  skillful  changes  of  the  helm,  she  was  not  in  a  condition  to  be 
easily  handled.  Indeed,  it  is  quite  clear  from  the  testimony  that  her 
helm  was  not  put  hard  a-starboard  at  any  time  after  passing  the 
Bichmond  slip,  and,  if  put  to  starboard  at  all  at  that  point,  it  was  not 
done  in  time  to  prevent  the  sheer.  Had  her  jibs  or  foresail  been  up 
and  drawing,  her  fault  would  have  been  admitted  by  all,  and  it  must 
be  held  that  the  actual  condition  of  her  head-sails  was  negligence,  only 
in  a  less  degree,  and  contributed  to  produce  the  accident.  It  is  not 
necesRary  to  examine  the  other  acts  of  carelessness  imputed  to  the 
schooner.  They  are  disputed,  and  the  one  alluded  to  is  sufficient  to 
justify  a  decree  against  her. 

Was  the  Adams  at  fault  ?  It  is  true  that  a  tug  is  not  a  common 
carrier  or  insurer.     The  highest  possible  degree  of  skill  is  not  re- 
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quired  cf  her.  She  is  bound,  however,  to  exercise  reasonable  bWU 
and  earn  in  the  discharge  of  her  duties.  The  law  requires  her  to 
know  and  guard  against  the  perils  of  the  harbor,  to  select  the  safest 
and  best  way  to  reach  the  point  of  destination,  and  to  determine 
whether,  in  the  existing  state  of  wind  and  water,  it  is  safe  to  proceed 
with  her  tow.  The  Nicholson,  after  she  entered  the  harbor,  was,  in 
fact  and  in  law,  nnder  control  of  the  tug.  The  condition  of  the  head- 
sails  of  the  schooner  was  obvious  to  those  on  board  the  tag.  The 
master  of  the  tug  saw  them  hanging  loose  in  the  gearing.  Knowing 
the  intricaciei^  of  the  harbor,  he  could  appreciate  the  danger  from 
this  source  more  fully  than  the  master  of  the  schooner.  The  degree 
of  care  which  he  assumed  must  be  measured  by  the  obviously  dan- 
gerous condition  of  the  tow.  Greater  skill  and  prudence  was  re- 
quired. What  might  have  been  skillful  seamanship  on  a  calm,  moon- 
light night  must  be  regarded  as  bad  seamanship  when  the  condition 
of  the  elements  on  the  night  in  question  is  considered.  Stated  gen- 
erally, it  was  imprudent  for  the  Adams  to  tow  a  large  and  deeply- 
loaded  schooner,  with  her  head-sails  unfurled,  up  a  narrow  and  ob- 
structed channel,  at  the  rate  of  five  or  six  miles  an  hour,  on  an  in- 
tensely dark  night,  with  a  hurricane  blowing  from  the  south-west.  It 
is  true  that  the  sudden  squall  put  both  vessels  in  an  awkward  and  haz- 
ardous situation;  and  though  it  is  by  no  means  easy,  upon  this  proof, 
to  determine  which  of  the  courses  suggested  th6  Adams  should  have 
adopted,  it  is  quite  certain  that  she  should  not  have  taken  the  course 
she  did,  which  was,  the  most  perilous  of  them  all.  When  just  inside 
the  pier  at  the  light-house  the  squall  burst  upon  them.  The  tug  knew 
that  she  would  have  difficulty  in  controlling  a  vessel  so  circumstanced 
as  the  Nicholson.  She  could  have  checked  down,  and  gone  along- 
side of  the  schooner,  and  waited  for  assistance,  where  there  was  am- 
ple sea-room  to  maneuver.  Even  had  she  proceeded,  it  was  not 
necessary  for  her,  in  the  teeth  of  the  harbor  regulations,  to  proceed 
at  so  high  sr  rate  of  speed. 

Again,  it  was  bad  seamanship  for  the  Adams,  at  the  Richmond 
elevator,  when  the  Dorr  was  at  hand,  and  in  a  moment  more  would 
have  had  a  stem-line  fast,  to  give  up  all  control  of  the  Nicholson, 
knowing  that  she  was  almost  certain  to  sheer  the  moment  the  line 
was  thrown  off.  Whether  the  tug  backed  or  not  after  she  reached 
the  schooner's  bows  it  is  almost  impossible  to  determine.  If,  as  she 
insists,  the  bluff  of  her  port  bow  was  on  the  schooner's  starboard 
bow,  and  she  was  pushing  the  latter  over  under  a  starboard  helm, 
using  all  the  power  she  possessed,  it  is  difficult  to  understand  how 
her  stem  could  have  struck  the  stem  of  the  Maytham.  To  reconcile 
the  two  positions  would  puzzle  the  most  accomplished  expert. 

It  follows  that  the  libelant  is  entitled  to  a  decree  against  the 
Adams  and  the  Nicholson.  A  moiety  of  the  entire  damages,  inter- 
est, and  costs,  should  be  charged  against  each  vessel,  severally,  ac- 
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cording  to  the  rule  laid  down  in  The  Alabama,  92  U.  8.  695,  and  The 
Washington.  9  Wall.  513.   • 
There  should  be  a  reference  to  the  clerk  to  compute  the  damages.    ' 


The  John  A.  Moboam. 

GaiNNBiiL  V.  Thb  John  A.  Moboan. 

(Dittrtef  Court,  D.  Conmetieut.    October  16,  1886  ) 

Seaitbn— Lien  for  Waoes — Pbocebdino  in  Rem  bt  a  Masteb  to  Recover 
THE  Wages  op  a  Seaman — Actual  and  Substituted  Master. 

One  who  is  employed  by  the  charterers  of  a  vessel  to  act  as  master,  and  who 
serves  in  that  capacity,  will  not  be  permitted  to  avail  himself  of  a  subterfuge 
as  a  means  of  recovering  seamen's  wages  from  the  vessel.  The  fact  that 
in  the  owners'  application  for  a  license  the  name  of  another  person  appears  as 
master,  will  not  estop  them  from  showing^tbe  truth. 

Libel  by  the  Master  against  His  Vessel  for  Seaman's  Wages. 
John  G.  Crump,  for  libelant. 
Samuel  Pack,  for  claimants. 

'  Shifman,  J.  This  is  a  libel  in  rem  against  the  steamer  John  A. 
Morgan  for  seaman's  wages.  The  defense  is  that  the  libelant,  al- 
though calling  himself  a  seaman,  was  really  the  captain  of  the  ves- 
sel. 

In  June,  1885,  Fowler  &  Coburn,  who  are  fish-oil  manufacturers, 
chartered  the  steamer  John  A.  Morgan  for  the  Menhaden  fishing  sea- 
son of  four  months.  They  succeeded,  to  a  certain  extent,  to  the  bus- 
iness of  the  corporation  of  George  W.  Miles  &  Co.,  of  Milford,  of 
which  corporation  Coburn  had  been  a  stockholder.  The  libelant, 
Philip  S.  Grinnell,  had  been  a  master  of  one  of  the  steamers  of  George 
W.  Miles  &  Co.,  and  had  been  master  of  other  steamers  for  years, 
was  an  expert  fisherman,  and  commanded  a  high  salary.  He  had 
received  as  much  as  $3,000  for  the  fishing  season.  Mr.  Coburn  knew 
his  reputation,  and  that  he  had  been  one  of  Miles  &,  Co.'s  masters, 
and  engaged  him,  in  1885,  to  "go  fishing"  for  the  firm  upon  one  of 
their  vessels,  at  a  salary  of  $1,500,  and  three  cents  per  thousand 
for  all  fish  caught  in  excess  of  6,000,000.  The  libelant  was  to  pur- 
chase the  necessary  outfit  of  seines,  and  was  to  hire  all  the  men  ex- 
cept the  engineers. 

The  understanding  of  both  Coburn  and  Grinnell  was  that  the 
libelant  was  engaged  as  captain  of  the  vessel,  to  be  in  full  command 
of  her,  and  in  charge  of  the  entire  business.  The  libelant  hired  all 
the  men  except  the  engineers,  and,  among  others,  hired  Daniel  Grin- 
nell to  be  the  captain,  at  $50  per  month.     Daniel  Grinnell  was  to 
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be  and  ,waa  the  pilot.  Philip  S.  Grinnell  nov  styles  himself  the 
master  of  the  seine,  who  had  the  oversight-  of  the  fishing  depart- 
ment. This  vessel  was  what  is  call  a  "single-gang  boat,"  in  which 
the  captain  is,  as  a  rule,  the  master  of  the  seine.  "Double-gang 
boats"  have  two  masters  of  seines,  one  of  whom  is  the  captain. 

There  is  not  sufficient  evidence  to  enable  me  to  find  definitely  the 
reason  why  the  libelant  chose  to  call  Daniel  Grinnell  the  captain, 
but  I  believe  it  was  because,  as  the  resalt  of  George  W.  Miles  &  Go.'s 
failure,  said  "*  S.  Grinnell  thought  that  a  captain  has  no  maritime 
lien  upon  the  vessel  for  his  wages.  The  libelant  was  actually  the 
captain  of  the  John  A.  Morgan,  and  continued  so  to  be  till  the  end 
of  the  voyage. 

Fowler  &  Goburn  did  not  pay  him  in  full,  but  sent  him  their  notes 
for  $541,  the  balance  due  him,  which  notes  be  retained,  but  he  did  not 
discharge  whatever  lien  he  had  upon  the  vessel.  They  were  in  ig- 
norance, until  the  last  six  weeks,  that  D.  C.  Grinnell  was  called  mas- 
ter. His  pretended  employment  as  master  was  a  subterfuge,  and  a 
fraud  upon  the  owners  of  the  vessel. 

An  important  point  in  the  libelant's  case  is  that,  in  the  owners' 
application  for  a  license,  and  in  their  bond,  and  in  the  license,  the 
name  of  Daniel  C.  Grinnell  appears  as  master.  B.  Duncan  Harris, 
of  the  city  of  New  York,  the  managing  owner  of  said  steamer,  signed, 
in  said  city,  a  bond  to  the  United  States  for  a  license,  in  which  the 
name  of  D.  G.  Grinnell  appears  as  master.  There  is  no  evidence 
that  said  Harris  knew  that  he  was  not  master.  The  bond  was  sent 
to  New  London,  where  the  steamer  was  Ijnlng,  and  Elias  F.  Morgan, 
as  president  of  the  Albertson  &  Douglass  Machine  Company,  which 
company  was  agent  for  said  owners,  went  with  the  said  Daniel  C. 
Orinnell  to  the  custom-house  at  New  London,  where  said  Grinnell 
made  oath,  as  master,  before  the  deputy  collector  of  customs.  The 
said  Morgan  knew  that  Philip  8.  Grinnell  was  to  take  the  boat  for 
the  season,  and  supposed  that  D.  G.  Grinnell  was  the  pilot.  The 
latter  came  to  Mr.  Morgan,  and  said  that  he  had  been  sent  there  to 
take  the  boat  to  Tiverton.  Said  Morgan  went  with  him  to  the  cus- 
tom-house, and  permitted  the  use  of  his  name  as  master,  in  as  much 
as  he  was  to  be  the  temporary  master,  to  take  the  vessel  to  Tiverton. 
Mr.  Morgan  was  too  lax  in  permitting  said  Grinnell  to  take  the  oath, 
but  he  evidently  thought  that,  as  the  pilot  was  to  take  the  boat  to 
Tiverton,  and  the  master  was  absent,  there  was  no  impropriety  in 
the  former's  making  'oath,  as  master  for  that  occasion.  The  laxity 
of  Mr.  Morgan  should  not  estop  him  or  the  owners  from  showing  the 
truth. 

The  claim  of  the  libelant  for  a  lien  for  seaman's  wages  is  founded 
upon  a  pretense.  He  was  not  an  ordinary  seaman,  bat  was  the  cap- 
tain, and  should  not  be  permitted  to  gain  a  maritime  lien  through  » 
subterfuge. 

The  libel  is  dismissed,  with  costs. 
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Hdro  and  others  v.  Moiles  and  others. 

(Circitit  Court,  W.  D.  Michigan,  N.  D.    November  9,  1886.) 

CocKTS— United  States  Circuit  Court — Suit  to  Foreci-ose  Mortoaob  Pbnd- 
ruG  Former  Suit  for  Accountino  in  Another  District. 

Complainant,  being  a  non-resident  of  the  state,  files  a  bill  for  the  foreclos- 
ure of  a  mortgage  in  the  United  States  circuit  court  of  the  Western  district  of 
Michigan;  defendant,  being  a  resident  of  the  -Eastern  division,  had  prior 
thereto  filed  his  bill  against  present  complainants  for  an  accounting  of  the 
amount  due  on  the  mortgage,  claiming  that  certain  credits  with  complainants 
were  applicable  to  the  pnjment  of  the  mortgage,  and  the  same  was  thereby 

Paid,  and  therefore  the  mortgage  and  notes  should  be  decreed  to  be  cancelea. 
ersonal  service  was  had  upon  the  defendants  in  that  suit,  and  it  was  still 
pending.  Held  that,  while  the  suit  in  the  Eastern  district  was  not  strictly 
pleadable  in  abatement,  the  court  should  stay  all  further  proceedings  in  the 
Western  district  until  the  determination  of  the  suit  in  the  Eastern  district. 

In  Eqaity.     Bill  to  foreclose  mortgage. 
D.  E.  Corhiit,  for  complainants. 
Edgett  dt  Brooks,  for  defendants. 

Severens,  J.  The  bill  in  this  caase  was  filed  in  April  last  for  the 
purpose  of  foreclosing  a  mortgage  upon  certain  lands  in  the  county 
of  Chippewa,  in  this  federal  district,  for  the  sum  of  $60,000,  and  in- 
terest, executed  by  the  defendants  other  than  Henry  Moiles,  Septem- 
ber 18,  1884.  This  mortgage  was  given  to  secure  six  notes,  of  $10,- 
000  each,  which  represented  certain  advances  made  by  the  complain- 
ants, as  owners  of  certain  timber  lands,  to  the  defendants,  who  are 
mortgagors,  to  enable  them  to  erect  a  saw-mill,  and  the  appropriate 
machinery  and  appurtenances,  and  for  other  expenses  involved  in  the 
manufacture  into  lumber  of  the  timber  above  mentioned.  The  man- 
ufacturing was  on  joint  account  of  the  owners  of  the  land  and  the 
manufacturers,  upon  a  contract,  the  special  terms  of  which  are  not 
now  necessary  to  be  considered.  There  was  also,  at  the  date  of  the 
mortgage,  an  open  running  account  between  those  parties,  growing 
out  of  the  same  business,  and  which  continued  after  the  date  of  the 
mortgage.  Upon  that  account  the  last-mentioned  defendants  had 
become  largely  indebted  to  the  complainants  at  the  end  of  the  }'ear 
following  the  date  of  the  mortgage,  unless  certain  sums,  which  the 
defendants  claimed  as  credits,  were  applied  in  liquidation  of  that  ac- 
count, instead  of  being  applied  upon  the  mortgage;  they  insisting 
that  the  latter  application  should  be  made. 

These  last-mentioned  facts  respecting  the  open  account,  and  the 
application  of  credits,  are,  of  course,  no  part  of  the  complainants' 
case,  but  they  are  brought  in  by  the  plea  of  the  defendant  mort- 
gagors, (the  other  defendant,  Henry  Moiles,  being  a  subsequent  pur- 
chaser or  incumbrancer,)  which  plea,  after  setting  up  the  facts  above 
mentioned,  alleges  that  on  the  eighteenth  September,  1885,  those  de- 
fendants, being  residents  of  the  Eastern  district  of  Michigan,  filed 
v.28K.no.  18—57 
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their  bill  in  equity  against  the  present  complainants,  who  are  ncn. 

residents  of  the  state,  in  the  circuit  court  for  that  district,  for  the 
purpose  of  obtaining  an  accounting  of  the  amount  due  on  the  mort- 
gage ;  claiming  that  the  aforesaid  credits  were  properly  applicable  to 
the  payment  of  the  mortgage,  that  the  same  was  thereby  paid,  and 
therefore  that  the  mortgage  and  notes  should  be  decreed  to  be  can- 
celed. Personal  service  was  had  upon  defendants  there,  and  the  suit 
is  still  pending  and  undetermined  there. 

Attention  is  not  here  given  to  the  peculiar  circumstances  which  at- 
tend.these  credits,  and  which  are  set  forth  in  detail  in  the  pleadings, 
because  the  equities  of  the  parties  are  not  now  to  be  ascertained  and 
determined.  A  motion  is  now  made  to  dismiss  the  bill  upon  the  as- 
sumption of  the  facts  stated  in  the  plea,  which  is  treated  by  the  par- 
ties as  in  the  nature  of  abatement  because  of  the  suit  pending  in  the 
Eastern  district.  I  shall  therefore  give  no  attention  to  any  question 
of  practice  which  counsel  for  the  parties  have  not  raised. 

The  point  for  decision  is  whether  the  former  suit,  pending  in  the 
Eastern  district,  should  abate  the  present ;  and,  if  not,  what  course 
should  be  taken  in  this  suit  while  the  other  is  pending.  It  is  a  well- 
settled  rule,  prevailing  as  well  in  the  state  as  in  the  federal  tribunals, 
that  when  a  court,  having  jurisdiction  of  the  parties  and  subject- 
matter,  has  obtained  control  of  the  matter  in  controversy,  it  is  there- 
by withdrawn  from  the  scope  of  other  tribunals,  and  may  not  be  the 
subject  of  litigation  elsewhere.  But  there  is  some  contrariety  of  view, 
leading  to  apparent,  and- perhaps  actual,  diversity  of  decision  in  re- 
spect to  the  meaning  of  the  term  "matter  in  controversy"  in  the  defi- 
nition of  the  rule.  Counsel  for  complainants  has  argued  here  that, 
in  order  to  exclude  the  jurisdiction  of  the  court  in  which  the  second 
suit  is  brought,  the  object  of  the  former  suit  must  be  the  same  as  in 
the  second,  and  the  court  in  which  it  is  pending  must  have  authority 
to  grant  the  relief  sought  and  otherwise  obtainable  in  the  second  suit; 
whereas,  upon  the  pleadings  and  controversy  in  the  Eastern  district, 
all  that  court  could  do  would  be  to  dismiss  the  bill.  In  case  his  cli- 
ents should  succeed  there,  the  mortgage  would  remain  nnforeclosed, 
and  the  parties  would  be  left  where  they  were  when  the  suit  began; 
and  he  claims,  what  is  manifest  enough,  that  the  object  of  that  suit 
is  not  the  same  as  that  in  the  present  one.  And  there  are  authorities 
which  seem  to  sustain  that  contention.  Among  the  cases  cited  by 
counsel  are  Granger  v.  Judge  of  Wayne  Circuit,  27  Mich. 406;  Pullman 
V.  Alley,  53  N.  Y".  637 ;  Evans  v.  Lingle,  55  111.  465;  KeUfy  v.  Ward, 
16  Abb.  Pr.  98 ;  Oatell  v.  Le  Page,  21  Eng.  Law  &  Eq.  640.  But  a 
somewhat  careful  study  of  the  authorities  generally,  and  especially 
those  in  the  federal  courts,  and  of  the  legal  reasons  on  which  the  doc- 
trine rests,  leads  me  to  the  conclusion  that  this  is  too  narrow  a  defi- 
nition, and  would  not  in  all  cases  answer  the  requirements  of  the 
rule ;  but,  on  the  contrary,  would  exclude  a  great  many  which  are 
plainly  within  its  reasons  and  policy. 


Digitized  by 


Google 


HUBD  V.  MOHJB.  809 

And  the  conclasion  seems  to  me  to  be  inevitable  that,*wbere  the 
question  is  whether  the  present  suit  can  proceed  notwithstanding 
another  one  of  prior  instance  is  pending,  the  inquiry  must  be  whether 
the  transaction  or  res  which  constitutes  the  subject  of  inquiry  and 
decision  is  the  same,  so  that,  when  decided,  there  would  be  a  judicial 
estoppel  of  the  parties  upon  that  matter.  The  purposes  of  the  rule 
«re  twofold :  F\rst,  to  prevent  collision  between  courts ;  and,  second, 
to  assure  to  parties  a  certain  and  unfluctuating  adjudication  of  their 
rights.  It  may  be  that  the  first  of  these  purposes  is  not  so  mani- 
festly  involved  in  cases  where  the  subject  which  has  been  drawn 
within  the  jurisdiction  of  the  court  is  a  right  rather  than  a  tangible 
thing,  because  the  danger  of  actual  collision  is  not  so  great;  but  the 
mischief  to  the  parties  and  the  unseemliness  of  the  conflict  in  juris- 
prudence are  the  same ;  and  it  seems  to  me  that  the  other  reasons 
than  that  of  the  danger  of  actual  conflict  in  the  execution  of  process 
furnish  a  sufficient  foundation  for  the  doctrine,  and  that  it  ought  to 
be  applied  where  those  reasons  exist.  Insurance  Co.  v.  University,  6 
Fed.  Eep.  443,  (a  case  not  distinguishable  in  any  material  circum- 
stance from  the  present;)  Bruce  v.  R'tilroad  Co.,  19  Fed.  Bep.  342; 
Peck  Y.  Jenness,  7  How.  612;  Chittenden  t.  Brewster,  2  Wall.  191. 

It  is  quite  likely  that  there  is  a  distinction  between  those  cases 
where  the  question  is  whether  the  former  suit  is  one  pleadable  in 
strict  abatement  of  the  second,  and  those  where  the  pendency  of  the 
foi;mer  suit  is  presented  as  the  ground  for  staying  proceedings  in  the 
second.  There  would  seem  to  be  something  of  practical  substance 
in  that  distinction ;  and,  if  so,  it  would  furnish  ground  for  holding, 
with  complainant's  counsel,  that,  in  order  to  be  pleadable  in  abate- 
ment, the  first  suit  must  be  for  the  same  purpose  as  the  second,  and 
substantially  the  same  relief  obtainable ;  and,  vice  versa,  I  should  be 
required  to  hold  that,  when  the  subject-matter  has  been  drawn  into 
another  jurisdiction  for  some  purpose  which  may  involve  a  decision 
upon  its  merits,  the  court  should  stay  the  second  suit  brought  for  a 
different  purpose,  and  for  relief  not  obtainable  in  the  first  suit,  until 
the  determination  of  the  first,  when  the  subject-matter  is  released 
from  the  hold  of  the  court  impressed  or  not  by  the  adjudication.which 
that  court  has  made. 

Upon  this  reasoning  it  would  follow  that,  while  the  matter  of  the 
plea  is  not  strictly  pleadable  in  abatement  of  the  present  suit,  it  ex- 
hibits a  state  of  facts  which  should  induce  this  court  to  stay  all  fur- 
ther proceedings  here  until  the  determination  of  the  salt  in  the  East- 
ern district,  or  until  the  further  order  of  this  court;  and  such  will  be 
its  order. 
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Anderson,  Bboeiver,  r.  Eissui  and  others. 
(Oireuit  Court,  8.  D.  New  York.    October  28,<  18M.) 

Discovert— Defense— DeniaIj  that  Evidence  wili.  be  of  Assistahcb. 

A  defendant  cannot  defeat  a  full  discoTety  by  denying  that  the  evidence 
will  be  of  assistance  to  complainant.  It  is  only  when  it  can  be  seen  tiiat  the 
interrogations,  if  answered  affirmatively,  would  not  assist  the  complainant  in 
establishing  his  cause  of  action,  that  answers  will  be  dispensed  with. 

In  Equity. 

William  A.  Beach,  for  complainant. 

Burrill^  Zabriskie  <£  Burrill,  for  defendants. 

Wallace,  J.  The  complainant  is  entitled  to  answers  to  the  spe- 
cific interrogatories  of  the  bill,  except  such  of  them  as  call  for  evi- 
dence of  transactions  which  are  immaterial  to  the  matters  charged 
in  the  bill,  and  the  defendants  cannot  defeat  a  full  discovery  by  de- 
nying that  the  evidence  will  be  of  assistance  to  the  complainant.  It 
is  only  when  it  can  be  seen  that  the  interrogatories,  if  answered  af- 
firmatively, would  not  assist  the  complainant  in  establishing  his  canse 
of  action,  that  answers  will  be  dispensed  with.  It  may  be  that  some 
of  the  interrogatories  call  for  more  minute  details  than  are  neces- 
sary. When  they  are  answered  with  sufficient  fullness,  the  defend- 
ant will  be  protected  from  such  minoteness  of  discovery  as  would  be 
vexatious  or  oppressive. 

The  complainant  is  entitled  to  a  copy  of  the  account  between 
Warner  and  the  defendants,  covering  the  period  of  the  transactions 
set  forth  in  the  bill,  and  to  copies  of  letters,  books,  and  documents 
which  may  serve  to  enable  the  complainant  to  trace  the  moneys, 
drafts,  or  checks  appropriated  by  Warner  into  the  hands  of  the  de- 
fendants. 


WooNSocKBT  Inst,  fob  Savings  v.  Godldeh  and  others. 
(Oireuit  Court,  8.  D.  lotea,  W.  D.    September  Term,  1886.) 

MoKTOAGB— Successive    Redemptions   from  Foiiecix>60RB   Sale— lliGirra  of 
CnEDiTORS- Code  Iowa,  jssj  3112-8117. 

Under  Code  Iowa,  t^^  8112-3117,  when  one  lien  creditor  has  redeemed 
property  from  a  foreclosure  sale  within  nine  months  thereafter,  another  cred- 
itor cannot  redeem  from  him  after  the  nine  months,  and  before  the  expira- 
tion of  a  year,  unless  the  former  makes  the  entry  in  the  sale-book  provided 
for  by  section  8115.  naming  the  utmost  amount  he  is  willing  to  credit  on  his 
claim;  at  least,  without  paying  all  liens  upon  the  property  ufld  by  the  first- 
mentioned  redemptioner,  whether  junior  or  senior  to  his  lieu. 

In  Equity.     Bill  for  foreclosure  of  mortgage. 
Anderson,  D.wis  d  Hagerman,  for  defendant  Dillon. 
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Sapp  A  Pmty,  for  defendant  Officer. 

Shikab,  J.  On  the  sixth  day  of  November,  1883,  James  P. 
Goulden  and  wife  executed  two  mortgages  upon  certain  real  estate  in, 
the  city  of  Council  BluSs,  Iowa,  and  on  the  seventeenth  of  Jan- 
uary, 1885,  this  suit  was  commenced  for  the  purpose  of  foreclosing 
the  mortgages,  the  same  having  become  the  property  of  complain- 
ant. Thomas  Officer,  trustee,  who  holds  a  junior  mortgage  upon  the 
property,  and  G.  D.  Dillon,  who  is  the  owner  of  judgments  against 
the  mortgagor,  Goulden,  were  made  parties  defendant  with  the 
mortgagors  in  the  suit.  On  the  eighth  day  of  May,  1885,  a  decree  of 
foreclosure  was  entered,  and  F.  M.  Hunter  was  appointed  a  special 
master  to  make  the  sale  of  the  premises ;  and  on  the  twentieth  of 
June,  1885,  he  sold  the  mortgaged  property,  under  the  decree,  to  the 
complainant  for  the  snm  of  $2,470.10,  and  executed  a  certificate  of 
purchase  in  the  usnal  form.  March  20,  1SS6,  Dillon  redeemed  the 
property,  paying  to  the  clerk  the  sum  of  $2,681.90.  On  the  twenty- 
seventh  of  March,  Officer,  claiming  the  right  to  redeem  from  Dillon, 
paid  into  the  clerk's  hands  the  sum  of  $2,686.76. 

April  1,  1886,  the  complainant  sent  the  certificate  of  purchase 
executed  by  the  master  to  the  clerk,  with  an  assignment  thereof  in 
the  following  words :  "To  the  party  entitled  thereto."  The  special 
master,  being  in  doubt  as  to  the  rights  of  the  parties,  has,  by  his  re- 
port, submitted  the  question  to  the  court  as  to  which  of  the  parties  is 
entitled  to  the  certificate,  and  to  the  deed  to  be  made  in  pursuance 
thereof. 

The  defendant  Dillon,  on  the  eighth  day  of  July,  1886,  filed  a  peti- 
tion in  the  case,  setting  forth  the  fact  that  he  held  judgment  liens 
upon  the  property  for  $296.46,  and  interest,  the  lien  dating  from  May 
12,  1884,  and  that  be  had  legally  redeemed  the  property  from  the 
foreclosure  sale,  by  paying  to  the  clerk,  as  already  stated,  the  sum  of 
$2,681.90;  that  Officer,  who  holds  a  mortgage  junior  to  those  owned 
by  complainant,  but  prior  to  the  lien  of  the  judgments  owned  by  the 
petitioner,  Dillon,  the  amount  due  on  the  junior  mortgage  being 
$8,792.80,  bad  paid  to  the  clerk  of  the  court,  on  the  twenty-seventh  . 
of  March,  1886,  the  sum  of  $2,686.76,  being  the  amount  and  interest 
paid  by  Dillon  to  redeem  from  the  foreclosure  sale,  not  including  the 
amount  of  the  judgments  held  by  Dillon ;  and  claimed,  by  reason  of 
Buob  payment,  to  have  redeemed  said  premises,  and  to  be  entitled  to 
the  deed;  which  claim  the  petitioner,  Dillon,  denies,  and  prays  an 
order  directing  the  master  to  execute  the  deed  to  him. 

To  this  petition  Officer  filed  an  answer,  claiming  that  he  has  per- 
fected the  redemption  of  the  premises,  and  is  entitled  to  the  deed ; 
and  further  praying  that  if  it  be  held  that  he  should,  in  redeeming, 
have  paid  the  amount  of  the  judgment  liens  held  by  Dillon,  that  he 
may  be  permitted  to  pay  the  same,  and  thereby  complete  the  redemp- 
tion attempted  by  him. 
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On  behalf  of  DOlon,  it  ib  el»iai»d  that  OfSou  iiad  no  tight  fo  re- 
deem the  premises,  and  that  his  attempt  to  do  bo  is  nugatory;  and, 
farther,  that,  if  the  right  to  redeem  existed,  be  was  required  to  pay 
the  amount  of  Dillon's  judgments  in  addition  to  the  same  due  com- 
plainant; and  that,  having  failed  to  pay  the  full  amount  required,  no 
redemption  was  in  fact  made;  and  that  the  court  cannot  extend  the 
time  for  redemption,  by  permitting  him  to  hereafter  make  payment 
of  the  requisite  amount. 

Under  this  state  of  facts,  bad  Officer,  on  the  twenty-seventh  day  of 
March,  1886,  the  right  to  redeem  the  premises  from  Dillon  ?  It  will 
be  noticed  that  Dillon  had  not,  within  ten  days  after  the  expiration 
of  nine  months  from  the  day  of  sale,  or  at  any  time,  entered  upon  the 
sale>book  the  utmost  amount  he  was  willing  to  credit  on  his  claim, 
as  provided  for  by  section  3115  of  the  Code.  On  behalf  of  Dillon,  it 
is  argued  that  as  section  8112  declares  that,  "after  the  expiration  of 
nine  months  from  the  day  of  sale,  the  creditors  can  no  longer  redeem 
from  each  other,  except  as  hereinafter  provided,"  the  right  of  re- 
demption on  behalf  of  other  creditors  terminated  at  the  end  of  the  nine 
months,  unless  it  be  held  that  the  fact  that  Dillon  redeemed  from 
the  sale  to  complainant  within  the  nifie  months  reopened  the  right 
of  redemption  between  creditors  after  the  expiration  of  the  nine 
months. 

In  George  v.  Hart,  66  Iowa,  706,  S.  C.  10  N.  W.  Rep.  265,  the  su* 
preme  court  of  Iowa  held  that,  if  no  creditor  redeemed  during  the  nine 
months,  the  right  to  redeem  after  th^  nine  months  was  barred  as  to 
all  creditors,  and  that  the  exception  provided  for  in  section  3112  is 
limited  to  the  cases  pointed  out  in  sections  3113  to  3117,  inclusive. 
To  the  same  effect  is  the  ruling  in  Newell  v.  Penniekt  62  Iowa,  123; 
S.  C.  17  N.  W.  Rep.  432.  Under  the  rulings  made  in  these  cases, 
the  law  is  settled  to  be  that  all  lien  creditors  may  redeem  from  the 
sale,  and  from  each  other,  during  the  period  beginning  with  six  and 
ending  nine  months  after  the  day  of  the  sale;  that  if  no  creditor  redeems 
during  this  period  ending  with  the  nine  months,  then  all  right  of  re- 
demption on  part  of  creditors  is  at  an  end ;  that  if  a  creditor  redeems 
from  the  sale  daring  the  nine  months,  then,  after  the  expiration  of 
the  nine  months,  the  right  of  redemption  by  creditors  is  governed  bj 
sections  3113  to  3117,  inclusive. 

Under  what  circumstances,  then,  can  creditors  redeem  from  each 
other,  under  the  provisions  of  these  sections  ?  The  debtor's  right  of 
redemption,  whether  from  the  sale  or  a  redeeming  creditor,  continues 
for  a  year  from  date  of  sale.  The  right  of  creditors  to  redeem  from 
the  sale  terminates  absolutely  in  nine  months.  If  no  creditor  redeems 
from  the  sale  within  nine  months,  then  the  purchaser  at  the  sale,  as 
against  the  creditors,  is  entitled  to  hold  the  property,  and  no  cred- 
itor can  force  a  redemption  therefrom,  and  the  only  parties  having 
any  interest  in  the  property  are  the  debtor  and  purchaser  at  the  sale. 
If  the  former  does  not  redeem  within  the  year,  then  the  purchaser 


Digitized  by 


Google 


WOONSOCKET  INST.  FOB  SAVINQB  V.  G0T7LDEN.  908 

irill  hold  the  property  absolutely.  If,  however,  a  ereditor  redeems 
from  the  sale  before  the  expiration  of  the  nine  months,  then  the  in- 
terest  of  the  purchaser  at  the  sale  is  ended;  and  the  parties  in  inter- 
est are  the  debtor,  the  redeeming  creditor,  who  now  takes  the  place 
of  the  purchaser,  and  the  other  lien  creditors.  The  latter  have  just 
the  same  right,  primarily,  against  the  redeeming  creditor,  who  has 
now  become  the  purchaser,  as  they  had  against  the  original  purchaser 
at  the  sale,  to-wit,  the  right  to  redeem  within  nine  months  from  the 
date  of  sale.  During  the  nine  months,  the  creditors  have  the  right 
to  redeem  from  each  other,  and  the  creditor  who  makes  the  lasii  re- 
demption prior  to  the  expiration  of  the  nine  months  takes  the  place 
and  right  of  the  purchaser  at  the  sale,  and  is  entitled  to  bold  the  prop- 
erty absolutely,  as  against  other  creditors,  but  subject  to  the  right  of 
the  debtor  to  redeem  within  one  year. 

So  far  as  the  absolute  right  of  redemption  on  part  of  the  creditors 
is  concerned,  that  is  terminated  by  the  expiration  of  the  nine  months, 
and  it  is  for  the  creditor  last  redeeming  within  the  nine  months  to  de- 
termine whether  the  right  of  redemption  shall  again  be  opened  to  the 
other  creditors.  If  he  is  willing  to  have  his  lien  and  claim  wholly 
estinguished,  be  is  entitled  to  bold  the  property  at  that  price,  and  no 
farther  redemption  can  be  made  by  the  creditors.  If  he  is  not  will- 
ing to  take  the  property  in  full  satisfaction,  then  be  must,  within  10 
days,  enter  on  the  sale-book  the  utmost  amount  he  is  willing  to  credit  on 
his  claim,  and  by  so  doing  confers  upon  theotber  lien  creditors  the  right 
to  redeem  under  the  provisions  of  section  3116.  If  the  creditor  last  re- 
deeming, within  nine  months,  does  not  make  an  entry  upon  the  sale- 
book  as  provided  for  in  section  3115,  then,  by  the  express  provisions 
of  section  3114,  unless  the  debtor  redeems  within  the  year,  the  claim 
and  lien  of  the  redeeming  creditor  is  wholly  extinguished;  and  by 
reason  thereof  the  right  of  the  redeeming  creditor  to  hold  the  prop- 
erty becomes  complete  and  absolute  under  section  3118,  and  the  stat- 
ute conclusively  presumes  that  he  intends  to  hold  the  property,  and 
thereby  extinguish  his  entire  claim,  unless,  within  10  days  after  the 
expiration  of  the  nine  mouths,  he  makes  an  entry  upon  the  sale-book 
under  section  311.5. 

If  this  view  of  the  meaning  of  the  statute  is  correct,  it  follows,  in 
the  case  under  consideration,  that  as  the  redeeming  creditor,  Dillon, 
did  not,  within  ten  days  after  the  expiration  of  the  nine  months,  make 
any  entry  upon  the  sale-book,  his  whole  claim  is  extinguished ;  and, 
as  the  debtor  did  not  redeem  within  the  year,  Dillon  now  holds  the 
property  absolutely. 

But  it  is  urged  on  behalf  of  the  mortgagee.  Officer,  that  the  su- 
preme court  of  Iowa,  in  Ooode  v.  Cummings,  35  Iowa,  67,  has  given 
a  different  construction  to  these  sections  of  the  statute.  If  that 
court,  in  considering  these  sections,  has  reached  and  announced  a 
different  conclusion,  it  is  our  duty  to  accept  the  same  as  a  conclu- 
sive declaration  of  the  true  meaning  of  the  statute.    In  Ooode  v. 
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Cvmmingt,  if  we  correctly  anderstand  the  facts,  the  real  pdint  in'dis- 
pnte  was  whether  Goode  had  perfected  redemption  by  paying  the 
clerk  the  required  amoant.  Both  Goode  and  Cammings  were  credit- 
ors of  one  McGonkey,  whose  real  estate  had  been  sold  upon  a  judg- 
ment against  him  in  favor  of  the  State  Bank  of  Iowa.  Withm  nine 
months  from  the  date  of  sale,  Gummings  purchased  the  certificate  of 
sale,  thereby,  in  fact,  redeeming  from  the  sale.  Before  the  expira- 
tion of  the  nine  months,  Goode  deposited  with  the  clerk  a  certain 
.amount  of  money,  being  a  sum  sufficient  to  pay  the  amount  bid  at 
the  sale,  with  interest  and  costs,  but  not  enough  to  cover  the  claims 
and  liens  held  by  Gummings.  The  facts  of  the  case  did  not,  there- 
fore, present  the  question  of  the  right  to  redeem  after  the  expiration 
of  nine  months;  but  the  court  in  its  opinion  expresses  its  views  upon 
the  statute  generally,  and  holds  "that,  after  tbe  expiration  of  nine 
months,  the  right  of  redemption  on  the  part  of  creditors  still  exists, 
but  tbe  manner  is  pointed  out."  The  manner  in  which  this  continu- 
ing right  of  redemption  by  creditors  can  be  exercised,  is  declared  to 
be  by  payment  of  the  amount  indicated  by  the  statement  filed,  if  such 
statement  has  been  filed  under  section  3115,  orvof  the  whole  amount 
of  the  creditors'  liens  from  whom  redemption  is  sought  to  be  made,  if 
no  statement  has  been  filed.  In  the  opinion  it  is  expressly  stated 
that  the  omission  to  file  such  statement  could  not  prejudice  the  right 
of  creditors  to  redeem,  nor  would  it  defeat  the  right  of  the  judgment 
debtor  to  demand  the  extinguishment  of  all  of  defendant's  claims, 
and  for  this  reason,  when  redemption  is  made  after  tbe  expiration  of 
the  nine  months,  it  can  only  be  done  by  paying  all  claims  held  by  tbe 
creditor  from  whom  redemption  is  made,  whether  the  same  be  in  date 
senior  or  junior  to  the  lien  of  the  creditor  about  to  redeem. 

It  has  been  strongly  urged  in  argument  that  all  that  is  said  by  the 
supreme  court  in  this  opinion,  touching  the  right  to  redeem  after  the 
exi)iration  of  the  nine  months,  is  purely  dictum,  and  not  an  authori- 
tative construction  of  tbe  statute ;  and  that  doubt  has  been  thrown 
upon  some  of  the  propositions  therein  laid  down  by  the  later  decis- 
ions of  the  same  court.  It  is  not  necessary  to  determine  whether 
this  claim  is  well  or  ill  founded.  If,  for  any  reason,  the  views  ex- 
pressed in  Gnode  v,  Cumminrjs  are  not  applicable  to  tbe  point  in  con- 
troversy in  this  cause,  then,  as  we  should  construe  the  statute,  the 
right  of  redemption  in  favor  of  Officer  did  not  extend  beyond  the. 
period  of  nine  months  from  the  date  of  sale;  and  as  the  payment  by 
him  to  the  clerk  was  not  made  until  after  the  expiration  of  the 
nine  months,  it  would  not  have  the  effect  of  redeeming  the  property. 

If,  however,  according  to  the  contention  of  Officer,  the  opinion  in 
Ooode  V.  Cuminlngs  is  to  be  accepted  as  a  final  authoritative  construc- 
tion of  tbe  statute,  and  as  holding  'that  if  a  creditor  redeems  from  the 
sale  within  nine  months,  then  all  creditors  may  redeem  from  each 
other  after  the  expiration  of  tbe  nine  months;  still  each  redemption 
can  only  be  made  by  payment  of  all  the  claims  held  by  the  creditor 
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from  whom  redemption  ia  sought  to  be  made,  unless  he  has  consented 
to  take  less  by  filing  the  statement  provided  for  in  section  3115.  It 
is  admitted  that  O^cer  did  not  deposit  with  the  clerk  a  sum  suffi- 
cient to  pay  the  claims  and  liens  owned  by  Dillon,  but  only  a  sum 
sufficient  to  repay  the  amount  paid  by  Dillon  in  redeeming  from  the 
sale.  As  Dillon  did  not  file  a  statement  as  provided  for  in  section 
3115,  according  to  the  opinion  in  Goode  t.  Cummingt,  his  claim  and 
lien  are  extinguished,  as  against  the  debtor,  Goulden. 

If,  therefore.  Officer  could  redeem  from  him  without  paying  him 
the  amount  of  the  liens  as  well  as  the  sum  by  him  disbursed  in  re> 
deeming  from  the  sale,  it  would  follow  that,  as  a  result  of  his  redeem- 
ing within  the  nine  months,  and  thereby  enabling  Officer  to  redeem 
after  the  nine  months,  he  (Dillon)  had  lost  his  entire  claim.  It  is 
true  Officer's  lien  is  prior  in  time  to  those  of  Dillon,  and,  in  making 
redemption  before  the  expiration  of  the  nine  months,  he  would  not 
be  required  to  pay  the  amount  of  the  junior  liens.  He  did  not,  how- 
ever, redeem  during  the  nine  months,  but  claims  the  right  to  redeem 
after  the  expiration  of  the  nine  months,  basing  his  right  upon  the 
ruling  made  in  Qoode.y.  Ciimmings.  That  case  declares  that,  under 
such  circumstances,  he  must  pay  all  liens  held  by  Dillon,  as  well  as 
his  disbursements,  in  redeeming  from  the  sale.  This  he  has  not  done, 
and  now  claims  that  he  ought  not  to  be  required  to  pay  the  liens 
which  are  prior  to  bis. 

Ooode  V.  Cumminga,  nponwbioh  he  relies  as  establishing  his  right  to 
redeem  after  the  expiration  of  nine  months,  also  holds  that  he  must, 
in  such  ease,  pay  all  liens  held  by  Dillon  without  distinction,  and 
whether  senior  or  junior.  Having  failed,  tlierefore,  within  the  statu- 
tory time  to  make  payment  of  the  requisite  amount  to  the  clerk,  he 
failed  to  perfect  a  redemption,  and  Dillon's  right  to  the  property  re- 
mains unaffected. 

On  behalf  of  Officer,  it  is  suggested  that  it  is  within  the  power  of 
the  court  to  now  permit  him  to  pay  the  full  amount  that  should  have 
been  paid  before  the  expiration  of  the  nine  months,  and  thus  enable 
him  to  perfect  the  redemption  of  the  property.  Both  Dillon  and 
Officer  were  made  parties  to  the  bill  for  foreclosure  of  the  mortgages, 
and  tbe  original  decree  cuts  off  their  right  in  equity  to  redeem. 
Upon  the  sale  made  in  pursuance  of  that  decree,  the  only  right  in  the 
premises  left  to  Officer  was  his  statutory  right  of  redemption.  His 
failure  to  properly  exercise  this  right  is  not  in  any  way  attributable 
to  Dillon,  or  any  third  party.  Having  failed  to  perfect  the  redemp- 
tion under  tbe  statute,  the  court  cannot  extend  tbe  statutory  period, 
and  thereby  defeat  the  right  to  the  land  already  vested  in  Dillon. 
Newell  V.  Pennick,  62  Iowa,  123;  S.  C.  17  N.  W.  Rep.  432. 

The  order,  therefore,  is  that  Dillon  ia  entitled  to  the  certificate  of 
8»ie  originally  executed  to  complainant,  and  is  entitled  to  a  deed  of 
the  premises,  to  be  executed  by.  tbe  speci&l  master,  and  to  judgment 
for  the  costs  made  upon  this  proceeding. 
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FAsao,  President  American  Exp.  Co.,  v.  South  Eastskn  By.  Co. 

and  others. 

(Cireuit  Court,  D.  VermorU.    October  83, 1886.) 

C!o8T8— EQtriTT— Chanoiwg  Coubse  of  Legal  Decisions. 

After  an  iQJunction  had  been  obtained  in  a  suit  in  equity  by  the  plaintiff 
express  company,  restraining  the  defendant  railroad  company  from  exclud- 
ing the  plaintiS's  messengers  and  express  matter  from  the  defendant's  rail- 
road, the  decree  was  changed,  in  accordance  with  the  decision  in  Express 
Cases.  117  U.  8.  1.  8.  C.  6  Sup.  Ct.  Rep.  543,  828,  1190,  to  a  decree  dismissing 
the  bill,  and  for  reference  to  a  master  to  ascertain  amonnt  to  be  paid  to  the 
defendant  railroad  company  for  carrying  plaintiff's  messengers  and  express 
matter  during  the  pendency  of  the  injunction.  Held,  that  defendant  was  en- 
titled to  have  the  bill  dismissed,  with  costs,  and  costs  allowed  by  master  to 
whom  matter  had  been  referred. 

In  Equity. 

L.  P.  Poland,  for  orator. 

W.  D.  Crane,  for  defendants. 

Whebler,  J.  This  suit  was  brought  to  restrain  the  defendants 
from  excluding  the  orator's  messengers  and  express  matter  from  the 
defendants  railroad.  A  preliminary  injunction  was  granted ;  follow- 
ing Southern  Exp.  Co.  v.  St.  Louis  Ry.  Co.,  10  Fed.  Rep.  210;  Fargo 
V.  Redfield,  22  Fed.  Bep.  873.  This  injunction  was  made  perpetual, 
following  the  same  authority.  After  the  decision  in  Express  Cases, 
117  U.  8.  1,  S.  C.  6  Sup.  Ct.  Rep.  542,  «28,  1190,  this  decree  was 
changed  to  a  decree  dismissing  the  bill,  and  for  a  reference  to  a 
master  to  ascertain  and  report  the  amount  of  compensation  to  be 
paid  to  the  defendant  for  carriage  of  the  orator's  messengers  and  ex- 
press matter  during  the  pendency  of  the  injunction.  The  master 
has  reported  that  amount  to  be  $1,046.92,  and  certified  the  defend- 
ants' costs  before  him.  ' 

It  is  now  insisted  that  the  former  decisions  upon  this  subject  af- 
forded so  much  ground  for  bringing  the  suit  that  the  bill  should  be  dis- 
missed without  costs.  There  is,  however,  no  equity  in  the  case  in  the 
orator's  favor  existing  after  the  failure  of  the  legal  right  which  was 
supposed  to  warrant  the  bringing  of  the  suit.  He  was  not  misled  as 
to  his  legal  rights  by  the  defendants  except  by  a  course  of  legal  decis- 
ions over  which  neither  had  any  control.  When  decrees  in  suits 
brought  upon  reissued  patents  were  changed,  on  account  of  the 
change  in  the  course  of  decisions  on  that  subject,  the  bills  of  com- 
plaint were  dismissed  with  costs.  Coon  v.  Wilson,  113  U.  S.  268; 
8.  C.  5  Sup.  Gt.  Bep.  537;  WoosUr  v.  Uandif,  23  Blatchf.  112;  S.  C. 
23  Fed.  Bep.  49.  The  course  of  decision  there  had  been  much  longer 
continued  than  that  which  preceded  this  bill,  and  the  reason  for  de- 
nying costs  to  defendants  much  greater  than  in  this  case.  The  prin- 
ciples of  those  cases  seem  to  require  Uiat  this  bill  shonld  be  dis- 
missed, with  costs. 
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It  is  claimed  that  no  costs  before  the  master  shonid  be  alldwed,  be- 
cause it  is  stated  that  the  defendants  failed  to  establish  a  consider- 
able part  of  their  charges.  On  the  other  hand,  it  is  stated  that  the 
orator  made  no  offer  of  any  compensation,  and  compelled  the  defend- 
ants to  proceed  before  the  master  to  obtain  any.  The  costs  before 
the  master  stand  by  tbemselres,  and  are  to  be  allowed  or  disallowed 
according  to  the  allowance  made  by  him  or  the  facts  stated  by  him  in 
his  report.  Nothing  is  said  in  this  report  upon  this  sabject  further 
than  to  state  the  amount  allowed,  and  on  that  statement  the  defend- 
ants appear  to  be  entitled  to  the  costs  before  the  master. 

Objection  is  made  to  the  fees  of*  two  persons  claimed  to  be  taxed 
for  as  witnesses  before  the  master.  The  master  states  that  they  did 
not  testify  before  him,  and  "for  what  purpose  they  were  called  did 
not  appear."  He  has  not  allowed  or  disallowed  their  fees,  but  sub- 
mitted the  question  to  the  court.  There  is  not  enough  stated  to  show 
that  they  should  be  allowed ;  and,  as  he  has  not  allowed  them,  they 
must  stand  as  disallowed. 

Report  accepted  and  confirmed,  and  orator  decreed  to  pay  to  de- 
fendants the  sum  of  $1,046.92,  mentioned  in  the  report,  with  costs, 
except  for  the  two  witnesses  who  did  not  testify  before  the  master, 
within  20  days. 


Glenn,  Trustee,  v.  Fbiest,  Ex'r.  Sahb  p.  MxiiiiiBB.  Sahb  v.  Foy. 
Samk  v.  Pbiest.  Sauk  v.  Dobsheimbb.  Same  v.  Hunt.  Saug  v. 
Tacssiq.  Samb  v.  Liooet.  Samb  v.  Dadsuan.  Sake  v.  Noonam 
and  others.^ 

(Oireuft  Oourt,  E.  D.  Miuouri.    October  16, 1886.) 

1.  Corporations  —  Liabiutt  of  Stockhoi.deu8  —  Assiqnmbwt  by  Insolvent 

Corporatiow. 

Where  an  intolTent  corporation  asslgna  all  its  property,  including  unpaid 
stock  subscriDtiooa,  to  trustees,  for  the  benefit  oi  creditors,  and  ceases  to  do 
business,  the  liability  of  stockholders  on  their  subscriptions  becomes  absolute 
at  once,  "or.  at  least,  witiiin  a  reasonable  time  thereafter, "  and  the  statute  of 
limitations  begins  to  run  in  their  favor,  as  against  the  trustees  and  their  suc- 
cessors. 

2.  Statute  of  Limitations— Circcitous  Method  ok  Coi.i,kctioii. 

Where  the  law  furnishes  a  party  with  a  simple  method  of  proceeding 
against  an  ultimate  debtor,  he  cannot  prevent  the  statute  of  limitations  fiom 
running  against  him  by  a  circuitous  legal  proceeding. 

In  Equity.    Demurrers  to  bills.     Bee  28  Fed.  Bep.  695,  and  24 
Fed.  Eep.  536. 

T.  K.  Skinker,  for  complainant. 

W,  H.  Clapton,  for  Foy,  Priest,  and  Dorsheimer. 

C  M.  Napton,  for  Hunt. 

•Edited  by  Benj.  P.  Bex,  Esq.,  of  the  St.  T^ouls  bar. 
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Oto.  W.  Tavutig,  for  Tanssig. 

Smith  4  Harrison,  for  Liggett  and  Dansman. 

Tho$.  C.  Fletcher  and  Oeo.  D.  Reynoldt,  for  Noonan  and  others. 

Brewbb,  J.,  {orally.)  In  the  cases  of  John  Glenn,  Tnutee,  v.  John 
O.  Priett,  Ex'r,  and  othert,  bills  and  petitions  were  filed  a  year  or  two 
ago. in  this  court,  to  which  petitions  and  bills  demurrers  were  presented 
and  argued,  and  the  demurrers  sustained.  Amended  bills  and 
amended  petitions  were  filed,  re-argument  had,  and  demurrers  again 
sustained.  Now,  the  same  questions  are  presented  by  new  suits, 
both  at  law  and  in  equity.  Counsel  for  the  plainti£f,  encouraged  by 
the  opinions  of  a  number  of  judges  elsewhere,  expressed  in  the  inter- 
vening time,  adversely  to  the  views  of  this  court,  made  before  us  a 
most  elaborate  argument,  and  filed' with  us  a  most  exhaustive  brief, 
in  which  he  has  taken  np  the  various  suggestions  made  by  this  court 
in  its  opinions,  and  has  criticised  them  with  a  great  deal  of  force  and 
ability.  I  confess,  speakiug  for  myself  personally,  that  the  argu- 
ment and  the  authorities  have  in  no  slight  degree  shaken  my  confi- 
dence in  the  strength  of  the  positions  assumed,  and  the  arguments 
made,  by  the  court  at  that  time;  and  yet,  while  it  has  shaken  my 
convictions,  it  has  not  overthrown  them, — it  has  not  changed  them. 
I  cannot  escape  the  conviction  that  no  mere  strategy  of  legal  proceed- 
ing should  enable  a  party  to  jump  the  lengthened  space  of  18  years, 
and  destroy  the  beneficeut  and  healthful  effect  of  a  statute  of  repose 
like  the  statute  of  limitations.  It  would  be  a  waste  of  time  to  re- 
state the  argument  as  it  was  stated  heretofore,  or  to  attempt  to  en- 
large upon  it,  in  view  of  these  authorities  and  this  argument.  So 
far  as  my  own  opinion  was  announced,  I  should  want  to  change 
some  portions  of  it ;  and  yet  the  substance  of  it  would  remain,  and 
that  is  ail-that  is  vital.  My  convictions,  and  I  believe  those  of  my 
Brother  Tueat,  are  unchanged,  (Judge  Treat  suggests  that  his  are 
more  positive.)  We  think  that  the  statute  of  limitations  does  stand 
as  a  bar  to  a  claim  which  could  have  been  enforced  by  proceed- 
ings IS  years  ago,  and,  with  all  respect  for  the  various  judges  who 
have  expressed  different  views,  we  can  do  no  otherwise  than  sustain 
these  demurrers. 
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Otstbb  and  others  v.  Oystbb  and  others.* 

{Circuit  Court,  E.  D.  Missouri.    October  16,  1886.) 

1.  TKifBTO— Plea  peg'  Tamto. 

Where  the  purpose  of  a  bill  in  equity  is  the  enforcement  of  an  alleged  trust, 
and  rights  springing  therefrom,  a  plea  in  bar  to  so  much  of  the  bill  as  asks 
for  tlie  enforcement  of  such  trust,  setting  up  a  prior  adjudication  against  the 
complainant,  is  good. 

2.  Same— Dkcbee  without  Prejudice— Pleadings. 

Where  a  suit  in  equity,  brought  to  enforce  a  parol  trust,  was  submitted  on 
the  pleadings  and  proofs,  and  a  decree  was  entered  dismissing  the  bill  "with- 
out prejudice  to  any  parties  to  enforce"  a  trust  created  by  a  certain  deed  to  ' 
one  of  the  defendants,  and  without  prejudice  to  any  of  the  rights  created  by 
a  certain  will,  held,  that  this  was  a  final  determination  of  the  merits  of  the 
controversy,  and  settled  the  question  of  the  existence  of  the  parol  trust  against 
the  complainants,  and  that  the  decree  could  be  pleaded  in  bar  in  a  subsequent 
suit  by  the  same  complainant  to  enforce'the  same  trust. 

In  Equity.  Demurrer  to  plea.  See  22  Fed.  fiep.  628,  and  19 
Fed.  Eep.  849. 

James  Carr,  for  complainants. 
,    Drydtn  dt  Dryden,  for  defendants. 

Brewer,  J.  In  this  case  a  bill  in  equity  was  filed  some  years  ago, 
seeking,  in  behalf  of  the  children  of  David  Oyster,  to  enforce  a  parol 
trust  created  at  the  time  of  an  administrator's  sale,  and  also  to  enjoin 
certain  judgments  in  ejectment.  That  case  went  to  hearing,  and  a 
decree  was  entered  dismissing  the  bill,  upon  the  pleadings  and  proofs, 
but  containing  a  reservation  of  this  kind : 

"  Without  prejudice  to  the  rights  of  any  parties  to  enforce  a  trust  created  by 
a  subsequent  deed  from  Simon  K.  Oyster  to  George  Oyster,  one  of  the  defend- 
ants, and  also  without  prejudice  to  any  of  their  rights  created  by  a  will  of  the 
ancestor  of  these  parties. " 

Now,  a  new  bill  has  been  filed  by  the  same  complainants,  contain- 
ing the  same  allegations  and  others,  but  seeking  to  enforce  that  same 
parol  trust;  and  counsel  for  complainants  insist  that  the  decree  here- 
tofore rendered  was  not  a  decree  upon  the  merits,  but  left  the  whole 
matter  open  for  inquiry.  We  have  no  doubt  but  that  the  language 
of  the  decree  expresses  just  what  was  the  intention  of  the  court  at 
that  time, — a  determination  of  the  merits  of  that  inquiry, — and  that 
the  question  as  to  whether  there  was  or  was  not  a  parol  trust  was  set- 
tled by  that  decree  adversely  to  the  complainants.  To  this  bill,  or  at 
least  so  much  thereof  as  asks  for  an  enforcement  of  the  parol  trust, 
the  defendants  have  filed  a  plea  in  bar,  setting  up  that  former  adju- 
dication. An  inquiry  arises  whether  the  plea  should  not  have  been 
broader  and  run  to  the  whole  bill.  It  is  possible  it  should  have  been, 
because  the  whole  cast  of  this  bill  is  for  the  purpose  of  enforcing  that 
parol  trust,  and  rights  springing  therefrom,  and  that  has  been  adju- 


■  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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dicated  against  tbe  complainants.  There  is  no  donbt  that  it  was  so- 
adjudicated.  The  demurrer  to  the  plea  will  therefore  be  overruled, 
because  there  has  been  a  former  adjudication,  so  intended,  and  so  ex- 
pressed, in  the  language  of  the  decree  as  to  be  beyond  any  possibility 
of  misconception. 

Treat,  J.  I  would  remark  to  counsel  that  the  plea  seems  to  be,  in 
one  sense,  a  plea  pro  tanto.     It  might  have  been  a  plea  in  entirety. 

Mr.  Dryden.  I  intended  to  make  it  a  plea  to  all  of  the  principal 
relief  sought. 

Treat,  J.  The  only  question,  then,  as  Brother  Bbeweb  says,  is  on 
the  demurrer. 

Brewer,  J.  The  entry  will  be,  "Demurrer  to  the  plea  overruled." 


Wood  v.  Dubuque  4;  8.  C.  R.  Co. 
(ffireuit  Court,  N.  D.  lotea,  E.  D.    1886.) 

1.  RArLROAD  Companies— Mortgage— Bonds— Deed  op  Trostebs  av  Ratlboad 

MOKTOAOE — CONTHACT  TO   CONVET. 

Where  a  holder  of  bonds  of  a  land-grant  railroad,  secured  by  amortgage  to 
trustees  of  its  franchises  and  lands,  accepts  a  proposition  from  the  railroad 
and  trustees  to  receive  certain  lands  in  payment  of  his  bonds,  and  takes  a 
deed  therefor  executed  by  the  trustees,  the  participation  of  the  railroad  in  the 
contract  to  convey  estops  it  from  setting  up  the  absence  of  authority  of  the- 
trustees  to  execute  the  deed  to  convey  the  lands  in  question  in  an  action  on  a 
covenant  in  the  deed  that  the  railroad  will  warrant  and  defend  the  title. 

2.  Same— Reorganization— New  RuutOAD  Company  Taking  Rights  and  Lia- 

bilities OK  Ol,D. 

Where  plaintiff  has  accepted  a  conveyance  of  lands  in  payment  of  bonds 
secured  by  mortgages  of  the  lands  and  franchises  of  a  railroad  company,  and 
its  entire  property  has  passed  to  defendant  company  under  a  decree  of  fore- 
closure 01  the  mortgages,  in  which  decree  it  is  declared  that  the  defendant 
company  "is  a  new  company,  formed  •  *  *  for  the  benefit  of  all  parties 
concerned  in"  the  former  company,  "whether  as  stockholders,  bondholders, 
or  creditors,."  it  being  expressly  provided  that  "this  decree  shall  not  abso- 
lutely bar,  foreclose,  or  cut  off  any  of  the  indebtedness  aforesaid,  but  that  the- 
holders  thereof  shall  be  entitled  to  have  and  receive  of"  defendant  company 
stock  according  to  other  provisions  of  the  decree,  defendant  is  liable  on  the- 
covenant  of  warranty  in  plaintiff's  deed. 
8.  Same— Decheb  Making  Acceptors  of  Benefit  Consent. 

In  a  decree  of  foreclosure  under  which  a  new  railroad  company  takes  all" 
the  rights,  and,  by  giving  stock  therefor,  assumes  all  the  obligations,  of  a  for- 
mer railroad  company,  a  provision  "that  it  is  only  such  persons  as  consent  to- 
come  In  under  the  provisions  of  this  decree  that  shall  be  entitled  to  receive 
Stock. "  etc.,  means  that  all  persons  availing  themselves  of  the  benefits  of  the 
decree  shall  be  deemed  to  have  consented  thereto,  and  not  that  a  claimant,  in 
order  to  avail  himself  of  the  benefit  of  the  decree  must  have  been  a  party  to- 
the  foreclosure  suit. 
4.  Statotb  op  Limitations— Cotbnant  of  Bbizin. 

Id  Iowa,  a  covenant  of  seizin  rons  with  the  land,  and  the  statutory  limita- 
tion does  not  begin  to  ran  until  there  has  been  an  actual  and  substantial 
breach  of  the  warranty. 

Demurrer  to  Petition.  i 

J,  D.  Springer,  for  complainant. 
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Cha$.  A.  Clark,  for  defendant. 

Shib&b,  J.  In  the  amended  petition  filed  in  this  oanse  it  it 
averred,  that  in  the  year  1853  the  Dubuque  &  Pacific  Bailroad  Com- 
pany was  organized  for  the  purpose  of  constructing  a  line  of  railway 
from  Dubuque  to  Sioux  City ;  that  by  an  act  of  congress  approved 
May  15, 1866,  certain  lands  were  granted  to  the  state  of  Iowa  to  aid 
in  the  oonstmetion  of  said  line  of  railway,  and  by  an  act  of  the  gen- 
eral assembly  of  Iowa  approved  July  14,  1856,  the  same  were 
granted  to  the  Dubuque  &  Pacific  Bailroad  Company;  that  on  the 
fourteenth  of  March,  1857,  the  railroad  company  executed  to  trustees 
a  mortgage  upon  its  property  and  franchises,  including  the  lands 
granted  as  aforesaid,  to  secure  the  bonds  of  the  company,  and  on  the 
ninth  day  of  June,  1857,  it  executed  a  second  mortgage  for  the  sante 
purpose ;  that  of  the  bonds  issued  by  said  company,  and  secured  by 
said  mortgages,  the  plaintiff  became  the  owner  of  eight  thereof,  for 
$1,000  each,  with  interest  coupons  attached;  that  on  the  twenty- 
seventh  day  of  June,  1859,  a  proposition  was  made  to  and  accepted 
by  plaintiff,  to  .take,  in  payment  of  said  bonds,  2,086  acres  of  land 
situated  in  township  01  N.,  of  range  29  W.,  of  fifth  principal  me- 
ridian ;  that  in  pursuance  of  such  agreement  the  trustees  of  said  Du- 
buque &  Pacific  Bailroad  Company,  on  the  twenty-seventh  day  of 
June,  1859,  executed  to  Augustus  Brandagee  a  deed  of  said  realty, 
with  the  following  covenants :  "The  said  trustees,  in  their  official  ca- 
pa<#ty,  covenant  that  the  said  railroad  company  shall  warrant  and 
defend  said  premises  to  said  grantee,  his  heirs  and  assigns,  against 
the  lawful  claims  of  all  persons,  and,  in  case  of  any  breach  of  cove- 
nant by  eviction  from  said  premises  through  the  lawful  claims  of  any 
persons,  duly  established,  the  said  railroad  company  shall  repay  to 
said  grantee,  or  his  legal  representatives,  the  said  consideration,  and 
lawful  interest,  in  land-grant  construction  bonds  at  par,  or  in  money, 
at  its  option;"  that  the  conveyance  to  Brandagee  was  in  fact  in 
trust  for  plaintiff,  and  on  the  fourth  day  of  October,  1867,  the  said 
Brandagee  executed  a  conveyance  and  assignment  of  said  premises 
to  plaintiff ;  that  in  the  year  1860  the  trustees  under  the  mortgages 
executed  by  the  Dubuque  &  Pacific  Bailroad  Company  filed  a  bill  for 
the  foreclosure  thereof  in  the  district  court  of  Dubuque  county,  Iowa, 
and  on  the  ninth  day  of  August,  1S60,  a  decree  was  entered  in  said 
cause,  settling  the  amount  due  upon  the  bonds  secured  by  the  mort« 
gages;  providing  that,  if  the  amount  was  not  paid  in  10  days,  the 
title  to  the  property  should  vest  in  the  trustees,  to  be  by  them  con- 
veyed, in  conjunction  with  the  Dubuque  &  Pacific  Bailroad  Company, 
to  the  Dubuque  &  Sioux  City  Bailroad  Company;  it  being  declared 
that  "the  Dubuque  &  Sioux  City  Bailroad  Company  is  a  new  com- 
pany, formed  under  articles  of  incorporation  dravrn  up  and  adopted 
for  the  benefit  of  all  parties  concerned  in  the  Dubuque  &  Pacific  Bail* 
road  Company,  whether  as  stockholders,  bondholders,  or  creditors.' 
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The  decree  farther  provides  for  the  exchange  of  the  bonded  iodebt- 
ednesB  for  preferred  stock  in  the  new  company,  and  for  the  settlement 
of  all  the  indebtedness  of  the  Dabuque  &  Pacific  Bailroad  Company, 
either  for  cash,  preferred  or  common  stock;  it  being  expressly  pro- 
vided that  "this  decree  shall  not  absolutely  bar,  foreclose,  or  cut  off 
any  of  the  indebtedness  aforesaid,  but  that  the  holders  thereof  shall 
be  entitled  to  have  and  receive  of  the  Dabnque  &  Sioux  City  Bailroad 
Company  payment  of  the  same  in  common  stock,  preferred  stock,  or 
otherwise,  according  to  the  nature  of  their  respective  claims." 

The  petition  further  sets  forth  a  history  of  the  litigation  which  took 
place  between  the  railroad  company,  the  Des  Moines  Navigation  Com- 
pany, and  their  grantees,  which  resulted  in  the  defeat  of  the  claim  of 
the  railroad  company  to  the  lands  in  question;  the  last  suit  being 
finallyjended  in  1883  by  a  decision  of  the  supreme  court  of  the  United 
States.  The  petition  avers  "that  from  time  to  time,  during  and  be- 
tween the  years  1867  to  1883,  she  frequently  demanded  of  the  defend- 
ant either  to  perfect  her  title  to  the  premises  in  said  Schedule  A  de- 
scribed, or  to  repay  her  the  consideration  money  herein  mentioned, 
with  interest  as  therein  provided ;  that  on  such  occasions  the  defend- 
ant represented  to  the  plaintiff  that  it  had  instituted,  and  was  carry- 
ing on,  measures  for  perfecting  her  title  to  said  lands;  that  it  was 
prosecuting  suits  to  settle  and  adjust  all  adverse  claims  thereto;  and 
that  it  would  ultimately  procure  a  decree  quieting,  confirming,  and 
perfecting  her  title  to  said  lands;"  and  the  plaintiff,  relying  upon  said 
representations,  did  not  yield  to  the  title  of  the  Des  Moines  Navighiou 
Company  until  the  final  decision  by  the  United  States  supreme  court, 
in  1883,  and  refrained  from  bringing  suit  upon  the  covenants  of  her 
deed.  It  is  also  averred  that  the  defendant,  within  10  years,  in  writ- 
ing, admitted  the  claim  of  plaintiff,  and  promised  to  pay  the  same  in 
case  the  final  decision  in  the  suits  brought  to  settle  the  title  were  de- 
cided adversely  to  the  company. 

To  this  petition  a  demurrer  is  interposed  upon  several  grounds, 
the  first  being  that  it  is  shown  affirmatively  that  the  trustees  were 
without  authority  to  sell  or  convey  the  lands  in  question,  and  that 
the  railroad  company  is  not  liable  for  their  action ;  no  ratification  of 
such  unauthorized  action  being  shown.  It  is  argued  on  behalf  of  de- 
fendant that  the  only  authority  possessed  by  the  trustees  was  to  sell 
and  convey  lands  the  title  to  which  passed  to  the  trustees  under  the 
act  of  congress ;  that  the  lands  conveyed  to  plaintiff  did  not  pass  by 
the  grant;  that  plaintiff  was  bound  to  know  the  authority  or  power 
conferred  upon  the  trustees ;  and  that  the  company  is  not  bound  by 
the  act  of  the  trustees  in  conveying  the  land,  or  in  warranting  the 
title  thereto. 

The  averment  of  the  petition  is  that  the  Dubuque  &  Pacific  Rail- 
road Company,  and  the  trustees,  offered  to  sell  and  convey  tb  plain- 
tiff the  specific  land  in  question  in  payment  of  the  bonds  held  by 
plaintiff,  JEind  that  plaintiff  agreed  thereto;  that  is,  oontracted  with 
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the  company  for  the  sale  of  the  lands.  The  deed  was  executed  by 
the  trastees,  but,  according  to  the  averments  of  the  petition,  the  con- 
irdot  for  the  conveyance  of  the  lands  was  made  with  the  company  as 
well  as  with  the  trustees,  and  hence  the  question  of  the  authority  of 
the  trustees  to  bind  the  company  as  its  agents  is  not  presented  by 
the  record.  In  the  argument  of  counsel  for  defendant  it  is  stated 
that  the  central  and  most  important  question  in  the  case  is  whether 
the  Dubuque  &  Sioux  City  Company  is  liable  on  the  covenants  of  the 
Pacific  Company  contained  in  the  deed  in  controversy.  To  determine 
this  question,  it  is  necessary  to  ascertain  what  obligation  was  assumed 
by  the  Dubuque  &  Sioux  City  Company,  when  it  received  the  trans- 
fer  of  the  franchise  and  property  of  the  Dubuque  &  Pacific  Company. 

The  decree  of  foreclosure  declares  that  the  Dubuque  &  Sioux  City 
Company  "is  a  new  company,  formed  under  articles  of  incorporation 
drawn  up  and  adopted  for  the  benefit  of  all  parties  concerned  in  the 
Dubuque  &  Pacific  Railroad  Company,  whether  as  stockholders,  bond- 
holders, or  creditors."  The  decree  further  provides  that  the  bond- 
holders and  secured  creditors  of  the  Dubuque  &  Pacific  Company  shall 
receive  preferred  stock,  and  the  stockholders  and  unsecured  creditors 
shall  receive  common  stock,  in  the  new  company ;  and  that  the  in- 
debtedness for  right  of  way,  operating  expenses,  and  for  taxes,  should 
be  paid  in  preferred  stock,  or  in  cash ;  it  being  also  declared  "that 
this  decree  shall  not  absolutely  bar,  foreclose,  or  cut  off  any  of  the 
indebtedness  aforesaid,  but  that  the  holders  thereof  shall  be  entitled 
to  have  and  receive  of  the  Dubuque  &  Sioux  City  Railroad  Company 
payment  of  the  same  in  common  stock,  or  otherwise,  according  to 
the  nature  of  their  respective  claims. 

Bearing  in  mind  that  the  Dubuque  &  Sioux  City  Company  obtained 
through  the  foreclosure  decree,  and  the  conveyances  executed  in  pur- 
suance thereof,  the  title  to  the  franchises,  lands,  depots,  rolling  slock, 
and  all  other  property  owned  by  the  Dubuque  &  Pacific  Company,  it 
must  be  held  that  it  became  bound  for  the  settlement  and  payment  of 
all  the  indebtedness  of  the  Dubuque  &  Pacific  Company,  as  provided  for 
in  the  decree.  The  decree  expressly  declares  that  the  Dubuque  &  Sioux 
City  Company  was  organized  for  the  benefit  of  the  bondholders, 
stockholders,  and  creditors  of  the  Dubuque  &  Pacific  Company,  and 
that  the  holders  of  claims  against' the  Dubuque  &  Pacific  Company 
shall  be  entitled  to  have  and  receive  of  the  Dubuque  &  Sioux  City 
Company  payment  of  their  claims  in  common  stock,  preferred  stock, 
or  otherwise.  When,  therefore,  the  franchises  and  property  of  the 
Dubnque  &  Pacific  Company  were  transferred  to  the  Dubuque  (fe  Sioux 
City  Company  the  claims  of  creditors  of  the  former  company,  and 
their  equity  in  the  property,  were  not  extinguished.  The  Dubuque 
&  Sioux  City  Company  became  bound  therefor  in  the  manner  pro- 
vided for  in  the  decree. 

There  can  bono  question  that,  had  plaintiff  not  exchanged  her  bonds 
for  lands,  she  would  have  been  entitled  to  demand  from  the  Dubuque 
v.28F.no.l8— 58 
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&  Sioox  City  Company  prefeired  stock  in  settlement  of  the  bonds  held 
by  her.  The  Dabuque  &  Pacific  Company  aj^reed  to  convey  to  her  cer- 
tain lands,  warranting  the  title,  in  exchange  for  the  bonds.  The  eook- 
pany  failed  to  convey  the  bonds  by  a  good  title,  and,  in  ^t,  all  that 
plaintiff  realised  for  the  bonds  was  the  claim  against  the  Dabuqne  & 
Pacific  Company  npon  the  covenant  of  warranty.  Hewing  this  claim, 
she  was,  when  the  decree  of  foreclosure  was  entered,  a  creditor  of  the 
Doboqoe  &  Pacific  Company,  and  therefore  within  the  terms  of  the 
decree,  and  entitled  to  share  in  its  benefits. 

Coansel  for  defendant  cites  many  cases,  in  which  it  is  held  that  a 
new  company,  taking  the  property  of  another  corporation,  is  not 
bound  for  its  liabilities;  but  these  cases  are  not  in  point,  becanse  the 
new  company  had  not  contracted  to  become  liable.  Each  case  is 
controlled  by  the  facta  oat  of  which  it  arises. 

In  the  caase  now  under  consideration,  it  certainly  cannot  be  claimed 
that  the  Dabnque  &  Sionx  City  Company  was  not  fally  bonnd  to  give 
preferred  stock  in  exchange  for  the  bonds  of  the  Dnbnqoe  &  Pacific 
Company,  and  yet  the  very  sentence  of  the  decree  which  provides  for 
such  exchange  equally  binds  the  company  to  give  common  stock  to 
the  unsecured  creditors  of  the  Dubuque  &  Pacific  Company. 

The  right  to  receive  common  stock  in  settlement  of  their  claims 
was  not,  as  is  said  in  argument,  a  mere  act  of  grace  on  part  of  the 
Dubuque  &  Sioux  City  Company  to  the  general  creditors  of  the  Da- 
buqne &  Pacific  Company.  The  obligation  to  thusdiseharge  the  debts 
due  the  unsecured  creditors  was  part  of  the  consideration  paid  by 
the  Dubuque  &  Sioux  City  Company  for  the  conveyance  to  it  of  the 
franchise  and  property  of  the  Dubuque  and  Pacific  Company,  and 
the  obligation  to  pay  these  debts  is  just  as  binding,  both  eqoitably 
and  legally,  upon  the  Dubuque  &  Sionx  City  Company,  as  is  the  ob- 
ligation to  give  preferred  stock  to  the  bondholders. 

It  is  also  urged  in  argument  that,  to  obtain  the  benefit  of  the  con- 
tract on  part  of  the  Dubuque  &,  Sioux  City  Company,  it  was  neces- 
sary for  the  creditor  to  make  himself  a  party  to  the  foreclosure  pro- 
ceedings; this  claim  being  based  upon  that  part  of  the  decree  that 
provides  "that  it  is  only  such  persons  as  consent  to  come  in  under 
the  provisions  of  this  decree  that  shall  be  entitled  to  receive  stock  in 
said  lust-uamed  company  for  any  claim  or  demand  against  the  Du- 
buque &  Pacific  Bailroad  Company."  It  cannot  have  been  the  intent 
of  the  parties  that  every  one  who  had  a  claim  for  wages,  for  supplies 
furnished,  for  right  of  way,  and  the  numberless  other  claims  included 
within  the  decree,  should  engage  counsel,  prepare  a  pleading,  obtain 
leave  to  intervene  in  the  foreclosure  case,  and  obtain  a  decree  or  or- 
der from  the  court.  The  delays  and  expense  caused  thereby  would 
have  been  out  of  all  proportion  to  the  benefit,  if  any,  of  such  a  course. 
The  meaning  of  the  clause  in  question  is  simply  that  all  persons  de- 
manding and  receiving  stock  in  the  Dubuque  &  Sioux  City  Company 
for  claims  against  the  Dubuque  &  Pacific  Company  shall  be  deemed 
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to  have  oonsented  to  the  profvisions  of  the  decree,  by  which  the  entire 
property  was  conveyed  to  the  Dubuque  &  Sioat  City' Company. 

It  is  also  urged,  as  a  (ground  of  demurrer,  that  from  the  allegations 
of  the  petition  it  appears  that  the  action  is  barred  by  the  statute  of 
limitations.  The  covenant  in  the  deed  is  that  "the  railroad  company 
shall  warrant  and  defend  said  premises,  to  said  grantee,  his  heirs  and 
assigns,  against  the  lawful  claims  of  all  persons."  The  argument  of 
defendant  is  that  the  covenant  of  seizin  was  broken  as  soon  as  the 
deed  was  delivered,  and  that  the  limitation  began  to  run  at  once. 
That  this  is  the  rule  recoguized  by  many  of  the  adjudged  cases  is  not 
to  be  gainsaid,  but  it  is  not  the  rule  applicable  to  a  warranty  of  the 
form  provided  for  by  the  Iowa  statute,  as  construed  by  the  supreme 
court  of  the  state. 

Thus,  in  Schqfield  v.  Iowa  Homestead  Co.,  82  Iowa,  817,  it  is  held 
that  the  covenant  rans  with  the  land ;  that  the  grantee  in  the  deed 
containing  the  covenant  cannot  recover  for  the  land,  if  he  has  con* 
veyed  the  same,  the  right  of  action  being  in  the  party  to  whom  the 
land  was  conveyed ;  and  that  it  is  the  actual  sufferer  who  is  entitled 
to  maintain  the  action.  If  the  covenant  runs  with  the  land,  the  stat- 
ntory  limitation  does  not  begin  to  run  until  there  has  been  an  actual 
and  substantial  breach  of  the  warranty.     Bawle,  Gov.  860. 

The  covenant  in  the  deed  to  Brandagee  cannot  be  so  restricted  in 
meaning  as  to  be  held  equivalent  only  .to  the  covenant  of  seizin. 

From  the  averments  of  the  petition,  it  appears  that  in  1859  the 
Des  Moines  Navigation  &  Railroad  Company  claimed  a  part  of  the 
lands  lying  north  of  the  Bacoon  Fork  of  the  Des  Moines  river,  which 
it  had  been  supposed  were  inolndsd  in  the  grant  to  the  Dubuque  & 
Pacific  Company;  that  an  action  in  ejectment  was  brought  by  one 
Litchfield  against  the  Dubuque  &  Pacific  Company,  in  which  the  ex- 
tent of  the  grant  under  which  the  Des  Moines  Company  then  claimed 
title  was  involved,  and  it  was  decided  by  the  United  States  circuit 
and  supreme  courts  that  such  grant'did  not  extend  above  the  Bacooa 
Fork;  that  in  consequence  of  this  decision  the  officers  of  the  United 
States  recognized  the  claim  of  the  Dabaque  &  Pacific  and  Dubuque 
&  Sioiix  City  Companies  to  the  lands  in  dispute  north  of  the  Bacoon 
Fork,  and  certified  the  same  up  to  and  during  the  year  1875 ;  that 
in  1866  the  case  of  Wolcott  v.  Des  Moines  Co.  was  decided  by  the 
supreme  court,  in  which  it  was  held  that  the  grant  of  May,  1 856,  to 
the  state  of  Iowa,  in  aid  of  the  Dubuque  &  Pacific  and  other  railway 
lines,  did  not  include  any  odd-nttmbered  sections  north  of  Bacoon 
Fork;  that  thereupon  the  Des  Moines  Company  commenced  claiming 
all  the  lands  in  the  odd-numbered  sections  lying  within  five  miles  of 
the  Des  Moines  river,  which  claim  was  denied  by  the  Dubuque  & 
Sioux  City  Company ;  that  in  1874,  in  order  to  settle  the  question  of 
title,  the  Dubuque  &  Sioux  City  Company  brought  a  suit  in  the  name 
of  J.  B.  Dumont  against  the  Des  Moines  Company;  that  in  1883 
this  suit  was  finally  heard  in  the  supreme  court  of  the  United  States, 
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and  resulted  in  a  decree  adjudo;ing  and  quieting  the  title  to  the  lands 
in  the  odd-numbered  sections  in  the  Des  Moines  -  Company.  It  is 
also  averred  iu  the  petition  that  from  time  to  time,  daring  and  be- 
tween the  years  1867  to  1883,  the  plaintiff  demanded  of  defendant 
the  performance  of  its  covenant,  either  by  perfecting  the  title,  or  by 
a  repayment  of  the  consideration  money ;  and  that  on  sach  occasions 
the  defendant  represented  to  plaintiff  that  the  company  had  insti- 
tuted, and  was  carrying  on,  measures  for  the  perfection  of  the  title, 
by  proper  suits  therefor,  and  would  ultimately  succeed  therein;  and 
that  plaintiff  relied  thereon,  and  did  not  recognize  or  yield  to  the 
claim  of  the  Des  Moines  Company  until  the  final  determination  of 
the  suit  brought  in  name  of  Dumont  by  the  supreme  court,  in  1883. 
The  petition  also  avers  that  the  lands  are  wild,  uncultivated  prairie 
lands,  not  in  actual  occupancy  of  any  one. 

According  to  these  averments,  the  plaintiff  has  not  been  actually 
evicted  from  the  premises,  but  her  title  was  questioned  by  the  Des 
Moines  Company,  and  thereupon  slie  demanded  of  defendant  that  the 
covenant  should  be  performed,  either  by  perfecting  the  title,  or  by  re- 
paying the  consideration  money.  In  answer  to  this  demand,  the  de- 
fendant stated  that  it  bad  instituted  proceedings  for  the  purpose  of 
settling  and  quieting  the  title.  These  proceedings  were  not  finally 
ended  until  in  1883,  and  until  the  determination  thereof  the  plaintiff 
did  not  abandon  her  claim  to  jihe  land. 

If  the  defendant  had  succeeded  in  this  litigation,  and  had  finally 
procured  a  decree  iidjudging  its  title  good  as  against  the  claim  of  the 
Des  Moines  Company,  it  is  clear  that  it  would  have  thereby  performed 
its  covenant  with  plaintiff.  At  the  request  of  defendant,  the  plaintiff 
did  not  abandon  her  claim  to  the  land  until  the  litigation  between  de- 
fendant and  the  Des  Moines  Company  was  ended.  Under  the  facts 
set  fortii  in  the  petition,  it  must  be  held  that  the  statute  did  not  begin 
to  run  until  the  termination  of  the  litigation  instituted  by  defendants 
for  the  purpose  of  quieting  its  title.  As  the  final  decree  in  this  case 
was  not  entered  until  in  1883,  it  follows  that  the  petition  does  not 
show  that  the  cause  of  action  is  barred  by  the  statute  of  limitations. 
The  demurrer  must  therefore  be  overruled,  and  it  is  so  ordered. 
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FiBSt  Nat.  Bane  of  PiiAttsbubos  v.  Bbainerd  and  oUiers. 

(Circuit  Court.  D.  Vermont.    October  80,  1888.) 

Gabnibumknt  —  Trust  Dkbd  —  LiABtLixr  of  Tbustxe  —  Section   1068,  Rst. 
Laws  Vt. 

Where  tb^re  was  s  conveyance  of  real  estate  to  a  trustee  tipon  considera- 
tion of  a  certain  sum  of  money,  wtiich  he  agreed  that  he  would  "well  aifd 
truly  pay,  or  cause  to  be  paid>  to  the  esoneration  of  the  seller,  under  special 
hypotnec"  of  the  real  estate,  to  certain  creditors  of  the  seller,  in  seversl 
amounts  named,  within  two  years,  /i«ld,  that  the  sale  was  unconditional,  and 
without  reserve,  and  that  the  trustee  did  not  have  the  lands  of  the  seller 
within  his  hands,  within  the  meaning  of  section  1068,  Rev.  Laws  Yt.,rolat|ng 
to  trustee  process.  Held,  further,  that  the  amount  due  from  the  trustee  to  the 
seller  was  a  credit  of  the  seller  in  the  hands  of  the  trustee,  and  subject  to  at- 
tachment. 

Trustee  Process. 

A.  G.  Safford  and  W.  D.  Wilson,  for  plaintiff. 

A.  P.  Cross,  for  trustee. 

WHEEiiEB,  J.  This  case  has  now  been  beard  upon  the  report  of 
the  commissioner  as  to  the  liability  of  the  trustee,  Henry  W.  Hatch. 
From  the  report  it  appears  that  on  the  nineteenth  day  of  September, 
1883,  the  defendant  Aldis  0.  Brainerd  sold  and  conveyed  to  this 
trustee  real  estate  in  Canada,  for  and  in  consideration  of  the  sum  of 
$11,300,  vrhich  sum  the  purchaser  bound  himself,  his  heirs  and  as- 
signs, in  the  conveyance,  "to  well  and  truly  pay,  or  cause  to  be  paid,  to 
the  exoneration  of  the  seller,  under  special  hypothec"  of  the  real  estate, 
to  certain  creditors  of  the  seller,  in  several  sums  named,  within  two 
years  from  that  day.  '  The  creditors  were  not  in  any  manner  parties  to 
this  conveyance,  nor  to  the  agreement,  and  the  trustee  has  never  agreed 
with  them  to  pay  them  anything,  nor  himself  paid  them  anything.  The 
defendant  has  received  some  avails  of  the  real  estate  upon  an  under- 
standing with  the  trustee  that  the  amouutsreceired  should  be  applied  in 
payment  of  the  debts  named,  and  he  has  paid  these  debts  to  an  amount 
considerably  larger  than  that  of  the  sums  which  he  has  so  received. 
The  transaction  was  such  as  to  indicate,  to  some  extent,  an  intention 
to  place  the  property  beyond  the  reach  of  creditors;  but  the  commis- 
sioner has  found  from  the  disclosure  of  the  trustee  and  the  testimony 
of  the  defendant  that  it  was  an  actual  sale,  honajide,  of  the  real  estate, 
for  the  consideration  expressed  in  the  deed,  and  that  it  was  uncon- 
ditional, and  without  reserve.  The  evidence  appears  to  well  support 
this  finding.  It  is  argued  that  the  form  of  the  conveyance  in  special 
hypothec  makes  the  conveyance  conditional  upon  the  making  of  the 
payments;  but  it  is  not  claimed  that  the  conveyance  was  not  sufficient 
to  pass  the  title,  and  what  the  law  of  Canada  is  as  to  the  effect  of 
such  a  conveyance  was  a  matter  of  fact  for  the  commissioner.  His 
finding,  within  his  province,  that  the  sale  was  unconditional  and 
without  reserve,  is  conclusive. 
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There  is  no  qaeetion  now  as  to  what  the  transaction  was.  bat  the 
qoestion  is  whether  the  trastee  had  "goods,  effects,  or  credits  of  the 
defendant  intrusted  or  deposited  in  his  hands  or  possession,"  within 
the  meaning  of  the  statute  of  the  state  relating  to  trustee  process, 
after  the  transaction,  as  its  result.  Bev.  Laws  Yt.  §  1068.  The  trus- 
tee bad  not  lands  of  the  defendant  in  his  hands,  for  the  real  estate, 
according  to  the  finding,  had  become  the  property  of  the  trustee  him- 
self, nnconditionally  and  without  any  reserve.  The  promise  of  the 
trustee  was  to  the  defendant,  and  not  to  the  creditors  of  the  defend- 
ant, to  pay  them,  and  the  creditors  could  not  maintain  any  action 
against  the  trustee  upon  this  promise.  Fugure  t.  Soriety  of  St.  Jo- 
teph,  46  Vt.  362.  The  credit  for  the  real  estate  was  a  credit  to  the 
defendant,  and  not  to  his  creditors  named.  If  they  could  have  en- 
forced the  promise  made  to  the  defendant  to  pay  them  by  a  suit  in 
equity,  they  bad  not  done  so  when  the  plaintiff  attached  the  effects 
and  credits  in  the  hands  of  the  trustee,  nor  since.  The  trustee,  at 
the  time  of  the  attachment,  was  under  obligation  to  the  defendant, 
and  to  no  one  else,  to  pay  for  the  land.  He  could  not  be  compelled 
to  make  the  payment  inside  of  the  two  years,  for  the  contract  gave 
bim  that  time  in  which  to  make  the  payment;  but  the  payment  was 
to  be  in  money,  and  wholly  in  the  interest  of  the  defendant,  and,  nntil 
rights  of  others  than  the  trustee  should  attach,  was  subject  entirely 
to  bis  control. 

In  Moreij  v.  Sheltus,  47  Vt.  342,  there  was  a  conveyance  by  the  de- 
fendant to  the  trustee  on  condition  that  the  trustee  should  do  certain 
tilings,  and  pay  certain  sums  for  the  defendant;  but  the  trastee  did 
not  agree  to  make  the  payments,  or  do  the  things,  and  the  trastee 
was  adjudged  not  chargeable,  because  it  was  all  conditional.  If  he 
did  the  things,  and  made  the  payments,  he  would  have  the  land;  if 
not,  he  would  not  have  anything.  But  here  the  trustee  has  the  land 
absolutely,  and  is  nnder  obligation  to  the  defendant  to  pay  for  it. 
This  obligation  is  a  credit  of  the  defendant  in  the  hands  of  the  trus- 
tee.    Smith  V.  WUey,  41  Vt.  19.^ 

The  two  years  within  which  payment  was  to  be  made  have  expired, 
and  the  liability  of  the  trustee  has  become  absolute.  The  amount 
paid  by  the  defendant  to  these  creditors  does  not  vary  the  liability  of 
the  trustee.  He  merely  paid  bis  own  debts  in  making  these  payments. 
The  amounts  received  by  the  defendant  from  the  lands  which  be- 
longed to  the  trustee  were  payments  by  the  trustee  in  discharge  of 
his  obligation,  and  reduce  the  sum  for  which  he  is  chargeable  by  so 
much.  The  report  shows  a  lien,  by  a  prior  attachment  in  the  state 
court,  to  which  the  attachment  of  the  fund  in  this  suit  is  subject. 
The  amount  received  by  the  defendant  from  the  lands  is  $2,333.32. 

Trustee  adjudged  chargeable,  on  report,  for  the  amount  due  for 
the  land,  less  |2,333.32,  subject  to  the  lien  on  the  fund  in  the  suit 
in  the  state  coort. 
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Field  and  others  v.  Haines  and  others. 

(Oireuit  Court,  D.  Vermont,    October  80, 1886.) 

GAHNrsmrENT— AcTiow  to  Eitfobcb  FsbsonaIi  Liabilitt  of  Dieectob— Cosr- 

TRACTUAL  OBLIGATION. 

Tbe  personal  liability  of  a  director  of  a  private  corporatioOj  under  section 
8291,  Rev.  St.  Vt.,  for  the  excess  of  indebtedness  above  two-thirds  of  its  paid- 
up  CEmital  stock  contracted  by  his  couseDt,  is  to  be  considered  as  a  liability 
founded  on  contract,  and  an  a6tion  to  enforce  it  can  therefore  be  begun  by 
trustee  process. 

Trustee  Process. 

Henry  A,  Harmon,  for  plaintiff. 

Jameg  K.  Batehelder,  for  defendant  and  trustee. 

James  Barrett  and  James  C.  Barrett,  for  trnsbees. 

Wheeler,  J.  Section  3291,  Bev.  Laws  Vt.,  provides,  in  respect 
to  private  corporations,  that  no  debts  shall  be  contracted  by  tbe  cor- 
poration exceeding  in  amount  two*tbirds  of  the  capital  stock  actually 
paid  in,  and  any  director  assenting  to  the  creation  of  such  indebted- 
ness shall  be  personally  liable  for  tbe  excess;  and  section  1067  pro- 
vides that  actions  founded  on  a  contract,  express  or  implied,  may  be 
commenced  by  trnstee  process.  This  action  is  brought  against  the 
defendants,  as  directors  of  the  Bennington  Woolen-mills,  a  private 
corporation,  to  which  this  provision  of  the  Bevised  Laws  applies,  to  en- 
force their  liability  thereunder  for  an  excess  of  indebtedness  over  the 
amount  of  capital  stock  paid  in,  assented  to  by  them,  and  has  been 
commenced  by  trustee  process.  Motions  have  been  made  and  heard 
to  dismiss  the  suit  as  not  founded  on  a  contract,  express  or  implied, 
and  therefore  not  authorized  to  be  commenced  by  trustee  process'. 
Tbe  liability  of  tbe  directors  is  placed  directly,  by  the  statute,  upon 
their  assent  to  the  creation  of  the  indebtedness.  They  are  to  be 
presumed  to  know  this  law,  and  to  know  that,  when  they  assent  to  the 
creation  of  such  indebtedness,  they  assent  to  a  liability  on  their  part 
for  the  excess  of  such  indebtedness  above  th«  paid-up  capital.  The 
liability  is  not  imposed  because  of  anything  done  or  omitted,  apart 
from  the  making  of  the  contract  constituting  the  debt,  but  on  ac- 
count of  the  part  taken  by  the  directors  in  making  that  contract. 
By  assenting  to  the  act  which  makes  the  debt,  they  make  themselves 
liable  for  the  part  of  the  debt  that  exceeds  the  capital.  This  part  of 
the  debt  is  prohibited,  but  not  so,  nor  claimed  to  be  so,  but  that  it  is 
binding  upon  the  corporation.  The  contract  creating  the  debt  is  not 
so  illegal  as  to  be  void,  and  the  assent  of  the  directors  is  not.  Their 
liability  appears  to  be  founded  on  their  assent,  which  is  in  its  nature 
a  contract. 

In  the  charter  of  the  Jamaica  Leather  Company  (Laws  Vt.  1858) 
it  was  provided  that  this  company  should  not,  at  any  time,  contract 
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debts  exceeding  three-fourths  the  amount  of  its  capital  paid  in;  an.l 
that,  if  such  indebtedness  should  exceed  the  amount  aforesaid,  the 
directors  and  stockholders  should  be  personally  holden  to  the  credit- 
ors  of  Biiid  company.  An  action  was  bronght  to  enforce  this  liabil- 
ity a(;aiii!jt  stockholders,  and  the  nature  of  the  obligation  came  np 
for  consideration.  Windham  Provident  Inst.  v.  Sprague,  43  Vt.  502. 
In  speaking  of  the  stockholders,  Boss,  J.,  in  delivering  the  opinion 
of  the  court,  said :  "They  can  keep  the  indebtedness  of  the  company 
vrithin  the  limits  fixed  by  the  legislature,  or  tbey  can  extend  that  in- 
debtedness beyond  that  limit,  and  voluntarily  take  opon  themselves 
the  relation  of  joint  debtors  to  the  creditors  of  the  company."  This 
construction,  by  the  highest  court  of  the  state,  of  statutes  of  the 
state  so  similar,  is  controlling,  (Flash  v.  Conn,  109  U.  8.  371;  8.  C. 
3  Sup.  Gt.  Bep.  263;)  and  this  construction  does  not  appear  to  be  in 
conflict  with  decisions  in  other  states. 

Where  a  liability  is  declared  for  some  act  or  neglect  in  no  way  con- 
nected with  the  contracting  of  the  debt,  as  for  neglecting  to  file  re- 
ports, it  is  undoubtedly  penal,  (Wiles  v.  Suydam,  64  N.  Y.  173; 
Bink  V.  liliss,  35  N.  Y.  412;  Garriston  v.  Hmoe,  17  N.  Y.  458;  Hal- 
srijv,  McLean,  94  Mass.  438;)  but  where,  as  here,  the  liability  for 
the  debt  arises  out  of  the  assent  to  the  contract  creating  the  debt,  it 
would  seem  to  be  that  of  a  contracting  debtor,  and  no  case  to  the 
contrary  has  been  noticed.     Motions  denied. 


Lemomt  and  others  v,  Nbw  York,  L.  E.  &  W.  B.  Go.' 

(CireuU  Court,  E.  D.  Penn»yharua.    October  23,  1888.) 

CAnniERS— Of  Ooods— -PKNSsrLVASiA  Statute  of  June  13,  1874 — Gk>OD8  Takes 
UNDER  Pbocess. 

Under  the  Pennsylvania  statute  of  June  18, 1874,  (Purd.  Dig.  [Ed.  1885]  14«, 
pi.  8.)  common  carriers  and  other  bailees  are  not  responsible  to  the  owner  of 
goods,  wares,  and  merchandise  intrusted  to  them,  nor  to  the  holder  of  the  bill 
of  lading  or  other  receipt  for  the  same,  wbea  the  goods,  etc.,  are  taken  from 
them  by  legal  process. 

Opinion  in  Case  Stated. 

Plaintiffs  were  commission  merchants,  doing  business  in  Philadel- 
phia. Tbey  made  advances  on  six  bills  of  lading,  issued  by  the  de- 
fendant at  Mansfield,  Tioga  county,  Pennsylvania,  for  hay,  oats,  etc., 
shipped  over  their  road.  The  consignor  obtained  the  goods  fraudu- 
lently. When  the  owners  discovered  the  frauds,  they  issued  attach- 
ments under  the  Pennsylvania  statute  of  July  12,  1842,  (Purd.  Dig. 
089,)  and  seized  two  car-loads  of  hay  which  had  not  left  Mansfield. 
The  car-load  of  oats  was  seized  at  Elmira,  New  York,  under  two  at- 

■  Ucpurted  byC.  Uerkutey  Taylor,  Esq.,  of  the  Ptiiladelpbta  b»r< 
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tacliments,  and  a  writ  of  replevin  issued  there.  The  plaintiffs  were 
not  parties  lo  any  of  the  suits,  but  were  notified  by  the  defendant  as 
soon  as  the  cars  were  seized.  They  did  not  ask  leave  to  intervene, 
but  notified  the  defendant  that  they  held  the  bills  of  lading,  that  they 
had  bought  the  goods  in  good  faith,  and  that  the  title  was  in  them. 
The  plaintiffs  in  the  attachment  and  replevin  suits  obtained  judg- 
ments, under  which  the  goods  were  sold.  The  plaintiffs  then  brought 
this  action  against  the  railroad  company  to  recover  the  value  of  the . 
goods. 

L.  W.  Bttrnnger,  for  plaintiff. 

J.  lieodman  Paul  and  George  W.  Beddle,  for  defendant. 

Butler,  J.  It  is  quite  plain,  on  the  facts  stated,  that  the  defend- 
ant is  not  responsible  for  the  plaintiff's  loss.  The  Pennsylvania  stat- 
ute of  June  13,  1874,  (Pnrd.  Dig.  44,)  governs  the  case.  The  object 
of  this  legislation  was  to  relieve  railroad  companies,  and  other  carriers 
and  bailees  from  the  duty  (supposed  or  actual)  of  defending  suits 
against  the  property  intrusted  to  their  care.  The  plaintiff  received 
notice  of  the  attachment,  and  it  was  his  duty  to  appear  and  defend, 
if  he  supposed  any  good  could  be  accomplished  by  doing  so. 


National  Water- Works  Co.  of  New  York  r.  City  of  Kansas. 

(Cirevit  Court,  W.  D.  Minouri.    October  88,  1886.) 

MuKiciFAi,  CoBPORATios— CoNTKOi.  OF  Strebts— Water  Compast— Skweb. 

A  water  coTOPany  laying  Us  pipes  in  the  streets  of  a  city,  imder  a  contract 
with  the  city,  ooes  go  subject  to  the  right  of  the  rify  to  ronstnict  sewers  in 
said  streets  whenever  and  wherever  the  public  interest  demands;  and  if,  in 
consequence  of  the  exercise  of  this  right,  the  company  is  coiunelled  to  relay 
its  pipes,  it  can  maintain  no  claim  therefor  against  the  city,  unless  the  action 
of  the  city  is  unreasonable  or  malicious.  An  allegation  tliat  the  sower  might 
have  occupied  other  space  in  the  street  is  not  equivalent  to  an  allegation  that 
the  city  acted  unreasonably  or  maliciously. 

Action  for  Damages.     Demurrer  to  petition. 
T.  A.  F.  Jones,  for  plaintiff. 
Scarrltt  d-  AldcrsoH,  for  defendant. 

Brewer,  J.  This  is  an  action  for  damages.  The  plaintiff  is  the 
owner  of  the  Kansas  City  Water-works,  and  the  facts  upon  which  the 
claim  is  founded  are  these:  In  1883  plaintiff  laid  a  water-pipe  on 
East  Eighth  street.  This  was  a  street  whose  grade  had  been  estab- 
lished, and  the  plaintiff  was  directed  by  the  city  to  lay  a  water- 
pipe  therein,  and  the  same  was  laid,  in  the  place  and  manner 
directed  by  the  city.     In  the  year  1884  the  city  dug  a  sewer  on  said 
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Eighth  street,  Id  the  same  part  of  the  street  in  which  the  plaintiff's 
water-pipe  had  been  laid,  in  oonsequenoe  whereof  the  plaintiff  was 
compelled  to  take  np  and  lay  its  pipe  in  another  place.  It  is  alleged 
that  there  was  ample  room  and  space  for  said  sewer  elsewhere  in 
said  street,  and  where  it  could  be  easily  and  safely  located.  For  the 
cost  and  expense  of  this  relocation  and  relaying  of  its  water-pipes 
this  action  is  brought. 

By  an  act  of  the  legislature  of  1873,  the  city  of  Kansas  was  author* 
ized  to  construct  water-works,  or  to  grant  to  any  person  or  corpora- 
tion the  right  to  erect  and  operate  such  water-works,  upon  such 
terms  and  conditions  as  should  be  agreed  on  in  a  contract  theiefor. 
In  the  fall  of  that  year  an  ordinance  was  passed  authorizing  the 
plaintiff  to  construct  such  water-works,  the  provisions  of  which,  be- 
ing accepted  by  the  plaintiff,  constituted  the  contract  between  the 
parties.  In  this  ordinance  it  was  provided  as  follows :  "The  city 
reserves  to  itself  the  right,  at  all  times,  to  make  and  enforce  all  rea- 
sonable and  proper  regulations  as  to  the  place  where  pipes  may  be 
laid  in  streets,  avenues,  lanes,  alleys,  and  public  highways,  and  the 
conducting  of  all  operations  thereon  and  therein  by  said  company." 
Also  that  "the  city  of  Kansas,  by  its  authorized  agent  or  agents, 
shall  have  a  right  to  designate  on  what  streets,  avenues,  lanes,  or 
alleys  water-pipes  shall  be  laid  and  fire  hydrants  placed,  and  the 
places  at  which  the  said  hydrants  shall  be  located;  but  said  company 
shall  not  be  required  to  lay  pipes  on  any  street,  avenue,  lane,  or  alley 
on  which  the  grade  shall  not  have  been  established;  and  the  places 
for  the  location  of  hydrants  shall  be  designated  by  the  city,  as  afore- 
said, at  such  times  and  in  such  manner  as  not  to  impede  or  inter- 
fere with  the  laying  of  pipes  by  the  company. "  By  article  9  of  the 
amended  charter  of  Kansas  City  the  common  council  was  given  gen- 
eral control  of  the  sewerage  system,  and  authorized  to  construct  pub- 
lic, district,  and  private  sewers. 

Upon  these  facts  the  question  is  presented  whether  the  city  in- 
curred any  liability  for  so  constructing  a  sewer  as  to  interfere  with 
and  compel  the  relaying  of  the  water-pipe  of  the  plaintiff,  once  laid 
in  the  place  and  manner  by  it  directed.  The  amount  in  controversy 
is  small,  but  the  question  involved  is  important.  The  plaintiff  con- 
tends that  by  this  contract  it  was  bound  to  lay  its  water-pipe  in  this 
street;  that  it  did  lay  it  in  the  place  and  manner  by  the  city  directed, 
and  thereby  acquired  such  a  vested  property  right  in  an  undisturbed 
location  and  possession  that  any  future  trespass  upon  or  invasion 
thereof,  like  any  other  attack  npon  private  property,  would  subject 
the  city  to  an  action  for  damages;  while  the  contention  of  the  city  is 
that  the  matter  of  sewerage  is  one  affecting  the  public  health ;  that 
it  could  not  if  it  would,  and  it  did  not  if  it  could,  contract  away  the 
right  to  construct  sewers  in  any  part  of  the  public  streets  it  might 
deem  necessary;  and  that  the  plaintiff  took  its  contract  right  to  lay 
its  pipes  in  the  public  streets  subject  to  the  paramount  and  inalien* 
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able  right  of  the  city  to  constraot  its  sewers  wherever  therein,  in  its 
judgment,  the  public  interests  demanded. 

I  think  the  contention  of  the  city  is  correct.  Sewerage  is  a  matter 
unquestionably  affecting  largely  the  pablio  health,  and  no  municipal- 
ity can  make  a  contract  divesting  or  abridging  its  full  control  over 
such  matters.  No  more  marked  illustration  of  this  can  be  found  than 
in  the  famous  Slaughter-house  Cases.  In  1869  the  legislature  of  Louis- 
iana  granted  to  a  corporation  the  exclusive  right  for  a  term  of  years, 
to  have  and  maintain  slaughter-houses  within  a  certain  prescribed 
territory.  In  Slaughter-house  Cases,  16  Wall.  36,  the  supreme  court 
sustained  the  validity  of  this  act  in  a  controversy  between  the  corpo- 
ration and  certain  butchers  doing  business  within  the  prescribed  ter- 
ritorial limits.  Subsequently,  and  before  the  expiration  of  the  term 
for  which  the  charter  was  granted,  legislation  was  had  abolishing  the 
exclusive  privileges,  and  permitting,  upon  certain  terms,  other  slaugh- 
ter-houses. The  validity  of  this  legislation  was  challenged  as  impair- 
ing the  obligations  of  a  contract,  but  in  the  case  of  Butchers'  Union 
Co.  v.  Crescent  City,  111  U.  S.  746,  S.  C.  4  Sup.  Ct.  Rep.  652,  the 
supreme  court  unanimously  sustained  it  on  the  ground  that  it  in- 
volved the  matter  of  the  public  health,  and  that  no  legislature,  and  I 
may  add,  a  fortiori,  no  municipality,  could  contract  away  its  right  of 
control  in  respect  thereto. 

The  contract  between  the  plaintiff  and  the  defendant  must  be  in- 
terpreted in  the  light  of  this  well-established  rule;  and,  so  inter- 
preted, the  plaintiff  took  its  right  to  lay  its  pipes  in  the  streets  of  the 
city  subject  to  the  paramount  and  inalienable  right  of  the  city  to  con- 
struct sewers  therein  whenever  and  wherever,  in  its  judgment,  the 
public  interest  demand.  Laying  its  pipes  subject  to  this  right  of  the 
oity,  it  has  no  cause  of  action  if,  in  consequence  of  the  exercise  of 
this  right,  it  is  compelled  to  relay  its  pipes.  It  is  true  that  the  peti- 
tion alleges  that  there  was  ample  room  in  the  street  for  such  sewer, 
and  it  may  be  that  any  malicious  or  unreasonable  action  by  the  city 
in  the  exercise  of  the  right  to  construct  sewers,  working  damage  to 
the  plaintiff,  may  be  the  foundation  of  a  claim  for  damages.  But  the 
city  is  presumed  to  act  without  malice,  to  act  reasonably,  and  as,  in 
its  judgment,  the  interests  of  the  public  demand.  The  mere  fact 
that  there  is  other  space  which  might  be  occupied  by  the  sewer, 
while  it  may  be  a  circumstance  tending  to  show,  does  not  of  itself 
prove,  that  the  city  acted  malioiously  or  unreasonably.  Hence  the 
allegation,  as  it  stands,  is  not  such  a  one  as  of  itself  exposes  the  city 
to  liability.  Under  these  oircumstsnces  the  demurrer  to  the  petition 
must  be  sustained. 
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In  re  Wildenhus  and  others. 

{Oireuit  Court,  D.  Neu)  Jersey.    Xorember  9, 1886.) 

1.  Habras  Corpds— Jurisdiction  of  United  States  Courts  and  Judges. 

W.  and  F.,  being  subjects  of  and  domiciled  in  the  kingdom  of  Belgium,  en- 


5 aged  in  a  fight  on  board  of  a  Belgian  ship  while  lying  moored  to  a  wharf  in 
ersey  City,  and  within  the  territorial  jurisdiction  of  Hudson  county,  New 
Jersey.     F.  was  stabbed  with  a  knife  and  killed  by  W.     Both  belonged  to 


the  crew  of  the  ship,  and  the  fight  took  place  below  deck,  the  only  witnesses 
present  being  other  members  of  the  crew.  W.  was  arrested  and  committed 
to  jail  by  the  local  authorities  of  the  county,  on  the  charge  of  murder.  The 
Belgian  consul,  for  the  states  of  Kew  York  and  New  Jersey,  sned  out  a  writ 
of  nabea*  eorput  for  the  discharge  and  surrender  of  the  prisoner  on  the  ground 
that,  under  the  law  of  nations  and  by  force  of  existing  treaties  between  the 
United  States  and  Belgium,  W.  was  entitled  to  be  sent  home  for  trial  under 
the  laws  and  by  the  tribunals  of  his  own  conntry.  Held,  that  section  753. 
Rev.  St.  U.  S..  giving  power  to  the  courts  and  judges  of  the  United  States  to 
grant  writs  of  habea»  corpus  in  certain  cases,  therein  specified,  does  not  ex- 
tend to  the  case  of  the  prisoner. 
2.  Article  1 1  of  the  Trbaty  of  1868  between  thb  United  Statbs  and  Bkl- 
QID.M  Construed. 

Article  11  of  the  treaty  of  1868  between  the  United  States  and  Belgium  does 
not  confer  authority  on  foreign  consuls  to  take  cognizance  of  offenses  com- 
mitted against  the  local  laws  of  this  country.  It  makes  no  provision  for  the 
creation  of  a  consular  court,  nor  does  it  authorize  the  consul  to  act  even  as  a 
committing  magistrate. 

Habeas  Corpus. 
Coudert  Bros.,  for  petitioner. 

Charles  H.  Wiiifield  and  William  Y.  Johnson,  Asst.  Attj.  Gen.,  for 
the  State. 

Wales,  J.  This  writ  was  directed  to  the  keeper  of  the  jail  of  Had- 
son  county.  New  Jersey,  on  the  petition  of  Charles  Mali,  Belgian  con- 
sul for  the  states  of  New  York  and  New  Jersey,  in  order  to  obtain  the 
discharge  and  surrender  of  Joseph  Wildenhus,  who  is  charged  with 
the  crime  of  murder,  and  of  two  other  persons  who  are  detained,  in 
default  of  bail,  as  witnesses  for  the  state.  Copies  of  the  warrants  of 
commitment,  which  are  in  regular  form,  are  annexed  to  the  return  to 
the  writ,  and  from  these,  and.  the  statements  in  the  petition,  it  ap- 
pears that  on  the  sixth  of  October  of  the  present  year,  \^ile  the  Bel- 
gian steam-sliip  Noordland  lay  moored  to  her  wharf  in  Jersey  City, 
New  Jersey,  an  altercation  took  place  between  two  of  the  crew,  to-wit, 
the  above-named  Joseph  Wildenhus  and  one  Figens,  in  which  Wilden- 
hus stabbed  Figens  with  a  knife,  from  the  effects  of  which  the  latter 
soon  after  died.  Both  parties  were  Belgian  subjects,  and  domiciled  in 
that  kingdom.  The  affair  occurred  below  the  deck  of  the  vessel,  and  no 
one  but  members  of  the  crew  were  present.  Wildenhus  was  arrested 
and  committed  to  jail  by  the  public  authorities  of  Jersey  City  as  if 
the  offense  had  been  committed  in  the  body  of  Hadson  county;  and 
it  is  proposed  that  the  offender  shall  be  tried  and  otherwise  dealt  with 
by  the  state  of  New  Jersey. 
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It  is  claimed  that,  under  the  rales  of  international  law,  and  also  by 
virtue  of  treaties  now  in  force  between  the  United  States  and  Bel- 
giata,  the  offense  in  qnestion  is  cognizable  solely  under  the  laws  of 
Belgium,  and  that,  therefore,  the  imprisonment  is  unlawful.  The 
question,  it  is  contended,  is  not  whether  a  vessel  of  a  nation,  by 
going  into  the  port  of  a  foreign  state,  becomes  subject  to  the  munici- 
pal laws  of  that  state,  nor  whether  the  state  of  New  Jersey  could 
take  cognizance  of  the  crime  in  the  absence  of  the  exercise  of  author- 
ity by  the  foreign  state,  hut  whether  the  foreign  state,  when  it  may 
choose  to  assert  the  privilege,  has  the  exclusive  right  to  control  the 
internal  affairs  of  its  own  ships,  both  civil  and  criminal,  even  when' 
in  the  ports  of  another  state,  provided  the  tranquility  of  such  other 
state  is  not  involved,  or  persons  entitled  to  its  protection  concerned. 
It  is  further  claimed  that  under  these  circumstances  the  jurisdiction 
of  the  foreign  state  is  exclusive.  These  are  general  propositions. 
The  discharge  and  surrender  of  the  prisoners  are  demanded  on  two 
distinct  and  independent  grounds: 

"First,  because  they  are  confined  in  prison  by  the  state  of  New  Jersey,  in 
violation  of  a  treaty  of  the  United  States;  and,  seconl,  because,  being  sub- 
jects of  a  foreign  state,  and  domiciled  therein,  they  are  in  custody  for  an  act 
done  under  a  privilege,  protection,  or  exemption  claimed  under  the  sanction 
of  auch  foreign  state,  the  validity  and  effect  whereof  depend  upon  the  law  of 
nations;  namely,  the  privilege  of  a  trial  of  the  offense  before  a  tribunal  ex- 
isting under  the  laws  of  Belgium,  and  of  exemption  from  tlie  jurisdiction  of 
the  local  tribunals  of  this  country." 

And  it  is  contended  that,  under  the  express  words  of  the  statute, 
(section  753,  Rev.  St.  U.  8.)  defining  the  jurisdiction  of  this  court  in 
cases  of  habeas  corpus,  either  of  these  grounds  Is  sufficient,  and  that 
both  must  fail  before  the  writ  can  be  dismissed.  The  statute  referred 
to  reads  as  follows : 

"The  writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner  in  jail, 
unless  where  he  is  in  custody  under  or  by  color  of  the  authority  of  the  United 
States,  or  is  committed  for  trial  before  some  court  thereof;  or  is  in  custody 
for  ill)  act  done  or  omitted  in  pursuance  of  a  law  of  the  Unitetl  States,  or  of 
ah  order,  process,  or  decree  of  a  court,  or  judge  thereof;  or  is  in  custody  in 
violation  of  the  constitution  or  of  a  law  or.  treaty  of  the  United  States:  or, 
being  a  subject  or  citizen  of  a  foreign  state,  and  domiciled  therein,  is  in  cus- 
tody for  an  act  done  or  omitted  under  any  alleged  right,  title,  authority,  priv- 
ilege, protection,  or  exemption  claimed  under  the  commission  or  order  or  sanc- 
tion of  any  foreign  state,  or  under  color  thereof,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations,  or  unless  it  is  necessary  to  bring 
the  prisoner  into  court  to  testify." 

The  plain  eonstruction  of  this  section  restricts  the  jurisdiction  of  • 
the  court  to  sach  cases  as  come  within  some  one  of  the  causes  of 
detention  or  imprisonment  therein  specifically  mentioned,  and  we  are 
not  at  liberty  to  go  beyond  them,  although,  under  special  circum- 
stances and  for  reasons  of  public  policy,  we  might  entertain  the 
opinion  that  a  prisoner  ought  to  be  discharged.  In  regulatiug  the 
power  to  issue  the  writ,  one  purpose,  if  not  the  chief  one,  of  the 
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statute,  is  to  avoid  and  prevent  any  interference  or  clashing  of  au- 
thority between  the  courts  of  the  United  States  and  those  of  the  sev- 
eral states,  and  the  law  should  be  carefully  administered  with  that 
intent  in  view.  The  interpretation  and  application  of  the  law  of  na- 
tions, which  could  be  considered  in  this  form  of  proceeding,  can  only 
arise  under  the  conditions  referred  to  in  the  statute;  and,  as  these 
conditions  in  no  way  relate  to  or  concern  the  cause  of  Wildenhus' 
imprisonment,  they  are  not  open  for  discussion  here ;  for  it  cannot 
be  pretended  that  he  committed  the  act  for  which  be  is  in  custody, 
"under  any  alleged  right,  title,  authority,  privilege,  protection,  or  ex- 
'  emption  claimed  under  the  commission  or  order  or  sanction  of"  Bel- 
gium, "or  under  color  thereof;"  and  it  is  only  the  validity  and  effect 
of  such  commission,  order,  or  sanction,  so  far  as  they  depend  on  the 
law  of  nations,  which,  under  the  provisions  of  the  statute,  can  now  be 
inquired  into  by  this  court.  Admitting,  however,  that  by  the  law  of 
nations  the  accused  is  entitled  to  be  tried  by  a  tribanal  of  bis  own 
country,  that  fact  can  be  brought  to  the  notice  of  the  court  of  New 
Jersey  in  which  he  may  be  arraigned,  and  he  will  receive  the  full 
benefit  of  it;  or,  relying  on  his  right  and  privilege  under  that  law, 
to  be  tried  in  Belgium,  he  may  apply  for  a  discharge  from  his  pres- 
'Cnt  imprisonment  on  a  writ  of  habeas  corpus  issued  by  the  state  court. 
On  the  construction  we  have  given  to  the  statute  we  have  not  the 
power  to  order  Wildenhus'  discharge  on  this  ground;  and  it  is  un- 
necessary, therefore,  to  review  the  very  able  and  instructive  argument 
contained  in  the  brief  of  his  counsel  on  this  branch  of  the  case.  It 
is  enough  to  say  that  we  can  find  no  authority  in  the  statute  for  this 
court  to  administer  the  law  of  nations  in  the  present  proceeding. 

If,  as  contended,  the  accused  is  in  custody  in  violation  of  a  treaty 
of  the  United  States,  then  it  would  be  the  duty  of  the  court  to  order 
his  surrender.  But  is  this  contention  sustained  by  the  language  or 
spirit  of  article  11  of  the  treaty  of  1868  between  the  United  States 
and  Belgium,  which  is  in  these  words: 

"Consuls  general,  consuls,  vice-consuls,  and  consular  agents  shall  have  ex- 
clusive charge  of  the  internal  order  of  the  merchant  vessels  of  their  nation, 
and  shall  alone  take  cognizance  of  diflFerences  which  may  arise,  either  at  sea 
or  in  port,  between  the  captains,  oflScei-s,  and  crews,  without  exception,  par- 
ticularly in  reference  to  the  adjustment  of  wages  and  the  execution  of  con- 
tracts. Neither  the  federal,  state,  nor  municipal  authorities  or  courts  in  the 
United  States,  nor  any  court  or  authority  in  Belgium,  shall,  on  any  pretext, 
interfere  in  these  differences." 

The  entire  purport  of  this  article  is  too  clear  to  admit  of  any  doubt. 
The  negotiators  of  the  treaty  never,  intended  to  confer,  nor  have  they, 
by  the  most  liberal  and  reasonable  interpretation  which  can  be  given 
to  it,  conferred  authority  on  their  consuls  to  take  cognizance  of  crimes 
«nd  o£fense8  committed  against  the  local  laws  of  either  country.  The 
article  contains  the  usual  provisions  for  the  settlem«nt  of  such  "dif- 
ferences" as  ordinarily  arise  between  officers  and  crews  in  relation 
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to  work  and  wages  and  discipline,  which  is  inserted  in  nearly  the  same 
words  in  many  of  the  treaties  between  the  United  States  and  other 
commercial  nations.  The  sapposition  that  the  phrase,  "exclusive 
charge  of  the  internal  order  of  the  merchant  vessels,"  and  the  word 
"differences, "  were  designed  to  embrace  crimes,  is  excluded  by  what 
follows  them;  since,  if  such  a  meaning  conld  be  applied,  then  the 
courts  of  neither  country  can  "on  any  pretext  interfere,"  and  the  con- 
suls "shall  alone  take  cognizance"  of  crimes  committed,  either  at  sea 
or  in  port,  by  and  among  the  officers  and  crews  of  vessels  belonging 
to  their  respective  countries,  provided  always  that  "the  peace  and 
tranquility  of  the  port"  are  not  disjiurbed,  and  no  wrong  or  injury  is 
inflicted  upon  any  person  not  belonging  to  the  ship.  It  is  conceded 
that  Wildenhus'  offense  was  committed  within  the  territorial  juris- 
diction of  New  Jersey,  but  it  is  insisted  that  under  the  circumstances 
mentioned,  and  by  force  of  the  existing  treaty,  it  becomes  exclusively 
cognizable  under  the  laws  of  Belgium.  The  consul  does  not  claim 
the  power  to  try  him,  but  to  sit  merely  as  a  committing  magistrate. 
In  reply  to  this  it  can  be  said  that  the  treaty  article  makes  no  pro- 
vision for  the  creation  and  organization  of  a  consular  court,  nor  does 
it  even  authorize  the  consul  to  act  as  a  committing  magistrate. 

The  facts  attending  the  commission  of  the  alleged  crime,  for  which 
Wildenhus  is  in  custody,  do  not  present  such  a  case  as  is  contem- 
plated by  the  statute  for  the  interference  of  this  court.  The  suit 
must  therefore  be  dismissed  for  want  of  jurisdiction,  and  the  prison- 
ers remanded. 


The  Battleb  and  another  v.  The  Savannah.* 
(District  Court,  E.  D.  Penntyloania.    Kovember  9, 1886.) 

OONTRACTS— EviDENCB. 

An  alleged  contract  must  be  proved  before  it  can  be  enforced. 

In  Admiralty. 

Charles  Gibbon,  for  libelants. 

Flanders  d  Pugh,  for  respondent. 

Butler,  J.  The  libels  are  founded  on  contract;  the  libelants 
alleging  an  engagement  of  their  services,  and  a  refusal  to  employ 
them  when  tendered.  A  careful  examination  of  the  testimony  has 
not  satisfied  me  that  such  a  contract  existed.  The  respondent  con- 
tracted with  Capt.  Dahl,  of  the  Cynthia,  to  take  her  (the  respond- 
ent) to  Philadelphia,  for  a  consideration  agreed  upon,  Gapt.  Dahl 
to  find  all  the  necessary  means  at  his  own  expense.  There  is  noth- 
ing'whatever  in  the  testimony  to  justify  a  belief  that  the  respondent 

■Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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entered  into  any  contract  with  the  libelants,  directly  or  otherwise. 
The  testimony  of  the  master  of  the  Savannah,  on  cross-examination, 
that  Gapt.  Dahl  was  his  "agent,"  might  mislead,  if  considered  with, 
out  reference  to  bis  testimony  in  chief.  Taken  altogether,  the  state- 
ments of  the  witness  show  quite  plainly  that  Gapt.  Dahl  was  not 
authorized  to  make  contracts  in  the  respondent's  name,  or  on  her 
behalf;  nor  does  it  anywhere  appear  that  he  undertook  to  do  so. 
This  view  of  the  facts  renders  other  questions  raised  unimportant. 


The  Belle  Hooper.* 

ViRDEN  V.  Tbb  Belle  Hoofer. 

{BUtriet  Court,  E.  D.  Penntj/lvania.    November  9, 1886.) 

Pilots— DeIjAW ARE  Statcte  op  Apkil  5, 1881— Act  of  Oomobess  of  March  3. 
18:17,  (Rev.  St.  U.  S.  55  4236.) 

The  act  of  congress  conferring  the  privilege  on  masters  of  vessels  of  select- 
ing pilots  other  than  pilots  of  the  state  of  Delaware  does  not  entitle  them  to 
refuse  a  Delaware  pilot  when  they  have  no  other. 

In  Admiralty. 

Flanders  d  Pugh,  for  libelant. 

Henry  K.  Edmunds,  for  respondent. 

Bdtler,  3 .  By  the  pilot  act  of  Delaware  (section  2,  Amendments) 
it  was  the  libelant's  right  to  pilot  the  respondent  out  to  sea.  The 
act  of  congress  conferring  on  the  respondent  the  privilege  of  electing 
to  take  another,  a  Pennsylvania  pilot,  does  not  stand  in  the  libelant's 
way.  His  right  was  subject  to  such  privilege;  but,  inasmuch  as 
the  respondent  did  not  avail  himself  of  the  privilege,  the  federal 
statute  is  unimportant  in  the  case. 

A  decree  n^ust  be  entered  in  the  libelant's  favor. 

'Keported  by  C.  Bei-i^eley  Taylor,  Esq.,  ol  the  PliilaUelphia  bar. 


Ekd  of  Volumh  88. 
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